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MEMORANDA.

On the 24th of September, 1935, the Honourable Frederick
George Tanner Lucas, a Puisne Judge of the Supreme Cour t
of British Columbia, died at the City of Vancouver .

On the 27th of November, 1935, Alexander Malcolm Manson ,
one of His Majesty's counsel learned in the law, was appointe d
a Puisne Judge of the Supreme Court of British Columbia .

On the 18th of September, 1936, Herbert Howard Shandley,
Barrister-at-Law, was appointed Judge of the County Court o f
the County of Victoria and a Local Judge of the Supreme Cour t
of British Columbia in the room and stead of His Honour Peter
Secord Lampman, resigned.



TABLE OF CASES REPORTED

IN THIS VOLUME .

A PAG E
PAGE Bersea

	

and Beatty Bros . Ltd . ,
Pelle v . :

	

Zacks Cleaners &
Dyers Ltd. Third Party 546

Almas, Grevas v .
Anderson, Rex v .

491
225

v. Smythe 112 Bern, Rex v . 444
Attorney-General

	

of

	

British Blowey Estate, In re 222
Columbia v . The Royal Bank
of Canada and Island Amuse-
ment Co. Ltd . 268

Board of School Trustees of th e
District of North Vancouver
(No. 2), Porteous v . 78

Brisco, Heide v . 161
B Brown, Roy and Swan, Rex v . 33 9

Bancroft,

	

Neon

	

Products

	

of
Western Canada Ltd ., v . 81

Brownridge, The B .C. Distillery
Co. Ltd . and, Levi v .

	

401, 48 1
Pank of Montreal v . Morrow 540 Bull et al. . Lloyd-Owen v . 370
Bankers and Traders Insurance

Co., Harris et al. v .
Barbers' Association of British

Columbia, Harley v .

412

327

C
Cameron, Celona and Barrack,

Rex v . 179
Barker (P . C.), In re Legal Pro -

fessions Act and v. Skrine and
Canada Life Assurance Co ., The

v. Coughlan of al . 194
Skrine 298 Celona and Barrack, Cameron,

Barrack, Cameron, Celona and, Rex v . 179
Rex v . 179 Chin Hong, Rex v. 423

B.C. Distillery Co. Ltd., The and
Brownridge, Levi v .

	

401, 481
Chow Wai Yam., Jay Song and

Gee Duck Lim, Rex v . 347
B.C .

	

District

	

Telegraph

	

and
Delivery Co. Ltd. and Petti -

Christian

	

(Helen E.

	

J .),

	

Re
Ray and 447

piece, Gibson v . 494 Clark, Creighton v . 169
B.C. Leather Co . Ltd .., Steven -

son v . 166
Collins, Corkings and Leonar d

v. The Toronto General Trusts
Beatty Bros . Ltd ., Bersea and, Corp'n 122

Pelle

	

v. :

	

Zacks

	

Cleaners

	

&
Dyers Ltd . Third Party 546

Columbia

	

Power

	

Co .

	

Ltd . ,
Thorne v . 504

Bennett

	

v .

	

General

	

Acciden t
Assurance Co . 316

Corkings and Leonard, Collins ,
v . The Toronto General Trusts

Bennett, Home Oil Distributors Corp'n 12 2
Ltd . v .

Bentley v . Vancouver Exhibition
382 Coughlan et al ., The Canada Life

Assurance Co. v . 194
Association 343 Coulson and Taylor v. Gunn 330



VI .

	

TABLE OF CASES REPORTED .

	

[VOL.

PAGE PAGE

Creighton v. Clark 169 Grant, Welch and Downie v . 388
Crucil, Rex v . 473 Gregov, Trosell et al . v . 265

D
District

	

of

	

North

	

Vancouver
Grevas v . Almas
Grinnell Co. of Canada Ltd. and

491

Board of School Trustees of Leggatt, Warren v . 512

The (No. 2), Porteous v . 78 Groh and Jeffrey v . Ritter 129

Dixon

	

(Katherine),

	

Deceased, Gunn, Coulson and Taylor v . 330
In re Estate of

Downie, Welch and v. Grant
Drummond

	

(Helen

	

F .

	

M.),

285
388 H

Hall v. West Coast Charcoal and
Deceased,

	

In re

	

Estate

	

of . Wood Products Co. Ltd. 1 8
Minister of Finance for Brit -
ish Columbia v. Drummond

Hallum v. Robertso n
Hanson and Hanson, Richards

551

et

	

al . 485 v. 245
Dymond v . Wilson 458 Hardy v . Hopped

Harley v . Barbers' Association
392

E
Edglie v . Woodward Stores Ltd. 403

of British Columbi a
Harris et al. v .

	

Bankers and
32 7

Ellis, The King v. 325 Traders Insurance Co . 412
"Emma K.," The Ship, The IIaskamp, Fenton v . 241

King v .
Estate of George Henry Ramsey,

97 Heide v. Brisc o
Home Oil Distributors Ltd. v .

161

Deceased,

	

In

	

re

	

Testator's Bennett 382
Family Maintenance Act and 83 Hopgood, Hardy v . 392

Estate

	

of

	

Katherine

	

Dixon, Humber v . Humber

	

427, 429
Deceased .

	

In re

F

285

Irvine v . Mussallem 72Fenton v. Haskamp 241
Island Amusement Co . Ltd ., TheFoxall v . Shobrook et al . 430

Fuhr v . Fuhr and Laporte 438 Royal Bank of Canada and,
Attorney-General of British

G
Gagne and Gagne, Woodworth

Columbia v . 268

v. 216 J
Gard v . Yates and McLennan, Jackson v . Lavoie 119

McFeely & Prior, Ltd .
Gareb, Wong Soon et al . v .

353
310

Jamieson v . Ty-Her
Jardine,

	

King

	

and,

	

Schoene -
263

Gee Duck Lim, Chow Wai Yam ,
Jay Song and, Rex v . 347

meier v .
Jay Song and Gee Duck Lim,

174

General Accident Assurance Co., Chow Wai Yam, Rex v . 347
Bennett v .

Gibson v .

	

B .C .

	

District

	

Tele -
316 Jeffrey, Groh and v . Ritter

Johnson et al . v . Lineker et al.
12 9

graph and Delivery Co. Ltd . 378, 508
and Pettipieee 494 Jones v. Simonson 94



L .]

	

TABLE OF CASE S

K

REPORTED .

	

VII .

PAG E

Karm Shand, Kirpa and, Mohan
PAGI AlcGinn, Strachan v.

	

394
McKee v. Wilson

	

291
Singh v . 399 McLennan, McFeely & Prior ,

Kehar Singh Gill, Alit Singh v . 332 Ltd., Yates and, Gard v .

	

353
King, The v. Ellis 325 AlcMichael, David Spencer Ltd .

v . The Ship "Emma and, Shadin et al. v .

	

5 5
K." 97 \Iaggiora, Romano v .

	

66, 273, 36 2
King and Jardine, Schoenemeie r

v. 174
Minister of Finance for British

Columbia v . Drummond et . al .
Kirkham v. Kirkham

, Rex v .
32 1
197

In re Estate of Helen F . M .
Drummond, Deceased 485

Kirpa and Karm Shand, Mohan AIinogue, Rex v. 25 9
Singh v . 399 Alit Singh v . Kehar Singh Gill 332

Klein, Rex v.
L

90 Mohan

	

Singh

	

v .

	

Kirpa

	

and
Karm Shand 399

Langford v. Langford 303 Morrow, Bank of Montreal v . 540
Laporte, Fuhr and, Fuhr v . 438 Mussallem, Irvine v . 72
Lavoie, Jackson v . 119
Lee Lung, Wong Yip Lan and,

Rex v. 350
N

Neon Products of Western Can -
Legal Professions Act and P . C. ada Ltd. v . Bancroft 81

Barker, In re v . Skrine and
Skrine 298

N g

	

Shong

	

Gip

	

(Otherwise
Known as Sing), Rex v. 32

1,eggatt, Grinnell Co . of Canad a
Ltd. and, Warren v .

Leiser (Max), Deceased and The
512

North

	

Vancouver

	

Board

	

of
School Trustees of the Dis-
trict of (No. 2), Porteous v . 78

Succession Duty Act, Re 452
Leonard, Collins, Corkings an d

v . The Toronto General Trusts
P

P. v . P., Re; Y . Intervener 201
Corp'n

Levi v . The B.C. Distillery Co .
Ltd. and Brownridge

	

401,

122

481

Pelle v . Bersea and Beatty Bros .
Ltd . : Zacks Cleaners & Dyers
Ltd. Third Party 546

Lineker et al., Johnson et al.
v .

	

378, 508
Pettipiece, B .C. District Tele -

graph and Delivery Co. Ltd .
Lloyd-Owen v. Bull et al . 370 and, Gibson v. 494
Louie How, Rex v .

M

554 Porteous

	

v .

	

Board

	

of School
Trustees

	

of the

	

District o f
North Vancouver (No. 2) 78

7dacDonald's Orpheum Garage ,
Rutherford and v . Stewart-
Warner Sales Co . Ltd . 256

Pridmore (William), Deceased ,
In re Testator's Family Main-
tenance Act and Estate of 300

McFeely & Prior, Ltd., Yates
& McLennan, Gard v. 353

Prior, Ltd., Yates and McLen-
nan, McFeely &, Gard v . 353

AicGilvray and Pritam Singh
v. Queensboro Sawmills Ltd . 63

Pritam Singh, McGilvray and
v. Queensboro Sawmills Ltd . 63



vui .

	

TABLE OF CASES REPORTED .

Q
PAGE

Queensboro Sawmills Ltd ., Mc-
Gilvray and Pritam Singh v. 63

PAGE

Rex v . Wong Gai 47 5
v. Wong Yip Lan and Lee

Lung 35 0
Rex v . Yong Jong 433

R

Ramsey (George Henry), De-
ceased, In re Testator ' s Fam-
ily Maintenance Act and
Estate of

Ray and Helen E . J . Christian ,
Re

Rex v . Anderso n
v. Barrack, Cameron, Ce-

lona and
Rex v. Bern

v. Brown, Roy and Swan
v. Cameron, Celona and

Barrack
Rex v. Celona and Barrack,

Cameron,
Rex v. Chin Hon g

v. Chow \Vai Yam, jay
Song and Gee Duck Lim

Lex v. Crucil
v . Gee Duck Lim, Chow

\Vai Yam, Jay Song and
Rex v. Jay Song and Gee Duck

Lim, Chow Wai Yam ,
Rex v. Kirkham

v. Klein
v. Lee Lung, Wong Yip

Lan and
Rex v. Louie How

v. Minogne
v. Roy and Swan., Brown ,
v. The School ofllechani -

cal Dentistry Ltd .
Rex v. Schwartzenhauer

v. Sing (Otherwise Known
as Ng Shong Gip )

Rex v. Soo Kit Sang
v. Swan, Brown, Roy and
v. Washington
v. Watson

Richards v . Manson and Hanson 24 5
Ritter, Groh and Jeffrey v . 129
Robertson, Ilallum v . 551
Romano v . Maggiora

	

66, 273, 362
Roy and Swan, Brown, Rex v . 339

S3
Royal Bank of Canada, The, an d

Island Amusement Co . Ltd. ,
447 Attorney-General

	

of

	

British
225 Cohn abia v .

Rutherford

	

and

	

MacDonald ' s
268

179 Orpheum Garage v. Stewart-
444 Warner Sales Co. Ltd . 256
33 9

179 S
Schoenetneier v . King and Jar -

179 dine 174
423 School of Mechanical Dentistry ,

The, Rex v . 40
347 Scliwartzenhaner, Rex v. 1
47 :3 Scott v . Speari n

Shadin et al. v . David Spencer
466

347 Ltd. and McMichae l
Ship "Emma K.," The, The

5 5

347 King v . 97
197 Shobrook et al ., Foxall v. 430

90 Simonson, Jones v.
Sing (Otherwise Known as Ng

94

350 Shong Gip), Rex v . 32
554 Skrine and Skrine, In re Legal
259 Professions Act and P .

	

C.
339 Barker v . 29 8

Smythe, Anderson v . 11 2
40 Soo Kit Sang, Rex v . 386

1 Spearin, Scott v.
Spencer (David) Ltd. and _Mc-

466

32 Michael, Shadin et al. v. 5 5
386 Spencer (David), Ltd., Witt v . 3 5
339 Squire v . Wright 411
238 Stevenson v . B.C. Leather Co.
531 Ltd . 166



L .)

	

TABLE OF CASES REPORTED. rx .

PAGI; PAGE

Stewart-Warner Sales Co . Ltd . ,
Rutherford and MacDonald' s
Orpheum Garage v . 256

Vancouver Waterfront Ltd . v.
Vancouver Barbour Commis -
sioners 294

Strachan v . _McGinn

Succession Duty Act, Re _Max

394 V i d e t t e

	

Gold

	

Mines

	

Ltd .
(Y.P.L.), Turner v . 202

Leiser, Deceased, and Th e

Swan, Brown, Roy and, Rex v .

T

452

339
W

Warren v . Grinnell Co . of Can-
ada Ltd . and Leggatt 512

Taylor, Coulson and v. Gunn 330 Washington, Rex v . 238

Testator's Family Maintenance Watkins v. Watkins 306

Act

	

and

	

Estate

	

of George Watson, R. v 531

Henry Ramsey, Deceased, In Welch and Downie v . Grant 388

re 83 West Coast Charcoal and Woo d

Testator's Family Maintenance Products Co . Ltd., Hall v . 1 8

Act and Estate of William Wilson, Dymond v . 458

Pridmore, Deceased, In re 300 McKee v. 29 1
Tilley v . 27 6

Thorne v . Columbia Power Co. Witt v. David Spencer Ltd . 3 5
Ltd. 504 Wong Gai, Rex v . 4 7 5

Tibbits v. Tibbits 243 Wong Soon et at . V . Gareb 31 0
Tilley v . Wilson
Toronto General Trusts Corp 'n,

276 Wong Yip Lan and Lee Lung ,
Rex v . 35 0

The,

	

Collins,

	

Corkings

	

and
Leonard v . 122

Woodward Stores Ltd., Edglie
v . 403

Trosell et at . v. Gregov 265 Woodworth v. Gagne and Gagne 21 6

Turner v. Vidette Gold Mines Wright, Squire v . 411

Ltd . (N.P.L . )

Ty der, Jamieson v .

V

202

263
Y

Yates and McLennan, McFeely
& Prior, Ltd ., Gard v . 35 3

Yong Jong, Rex v . 433Vancouver Exhibition Associa -
tion, Bentley v.

Vancouver

	

Harbour

	

Commis-
sioners, Vancouver Waterfron t
Ltd . v .

343

294

Z
Zacks Cleaners & Dyers Ltd .

Third Party .

	

Pelle v. Bersea
and Beatty Bros. Ltd . 546



TABLE OF CASES CITED.

Adam v. Ward	 [1917 ]
Adams, Re	 (1903 )
Addie (Robert) & Sons (Collieries) v . {

Dumbreck	 [1929 ]
Admiralty Commissioners v. S .S . 5 (1921 )

Volute	 [1922 ]
Aitchison v . Page Motors, Limited	 (1935 )
Albert v . Marshall	 (1913 )
Alderman v. Great Western Railway Com -

pany	 (1936 )
Allardice v . Allardice	 [1911 ]
American Securities Corporation v . Wold-

son	 (1927 )

Anderson v. County of Bruce	 (1923 )
(1923 )

v. Imperial Development Co .
	 (1910 )

Anderson v . Ross	 (1907 )
Angrignon v. Bonnier	 [1935 ]
Annandale, The	 (1877 )
Ansel v . Buscombe	 [1927 ]
Anthony Birrell Pearce & Co ., In re	 [1899 ]
Archibald v. McDonald	 (1899 )
Armstrong v. Armit	 (1886 )
Arnold v. Jeffreys	 [1914 ]
Ashton's Case	 (1837 )
Assicurazioni Generali de Trieste v. Empres s

Assurance Corporation, Limited	 [1907 ]
Atlas Metal Company v. Miller	 [1898 ]
Attorney-General v. Acton Local Board
	 (1882 )

Attorney-General v . Hallett

	

	 (1847 )
v. New York H.R. & H.R .

Co	 (1908 )
Attorney-General v. Pearson	 (1846 )

v. Walkergate P r e s s
	 (1930 )

Attorney-General of Ontario v . Attorney -
General for the Dominion of Canad a
	 [1894 ]

Atwood v . Lubotina	 (1928 )
Auld v. Taylor	 (1915)

A
PAGE

A .C . 309	 11 7
6 O .L .R . 697	 51 0

A .C . 358	 38, 346, 405, 462 ,
98 L .J .P.C .

	

119

	

463, 464, 46 5
91 L .J .P . 33 346, 54 8
1 A.C .

	

129

	

" "

	

" " " 284 ,

52 T .L.R . 137 49 6
48 N .S .R . 34	 17 7

52 T.L.R. 404	 49 7
A .C . 730	 8 7

39 B .C .

	

145	 37 3
22 O.W.N . 534 1
23 O.W .N. 634	 1 9

20 Man . L .R. 275	 482
14 O .L .R . 683	 41, 4 3

S.C .R . 38	 46
2 P .D. 179	 98, 102, 104, 108, 109
3 W .W.R. 137	 120
2 Ch. 50	 14 1
7 B .C . 125	 348
2 T .L.R . 887	 14 0
1 K .B . 512	 52 1
2 Lewin, C .C. 147	 2

2 K.B . 814	 372
2 Q .B . 500 292

22 Ch. D. 221	 296
16 M. & W. 569	 140

84 N .E . 737	 42
2 Coll . C .C . 581	 37 2

142 L .T. 408	 555

	

A .C . 189	 305,359,36 1

	

40 B .C . 446	 27 9

	

21 B .C . 192	 7 1

B
B. v . B	 [1924]

	

P . 176	 450,4.5 1

	

1(1932)

	

102 L.J.K.B. 57 3
Baker v . E . Longhurst & Sons Ld. j

	

149 L .T . 264

	

. . 19, 20, 21, 22, 3 0

	

1_ [1933]

	

2 K.B . 461

	

J
Baldwin v. Bell	 [1933]

	

S .C .R . 1	 13 0



xrr .

	

TABLE OF CASES CITED .

	

[VOL .

Ballantine v . International Railway Co .
	 (1927 )

Banbury v. Bank of Montreal	 [1918 ]
Bank of Toronto v. .Harrell . . . ;	 (1916 )

Vancouver v. Nordlund	 (1920 )

Barber v . Brown

	

	 (1856) -

(J. Lionel) v . Deutsche Bank, Lon-
don Agency	 (1918 )

Barclay et at . v. Zavitz et al	 (1885 )
Barker v . Jung	 (1918 )

v . Palmer	 (1881 )
v. Wood	 (1932 )

Balding v. Bishopp	 (1860 )

Battistoni v . Thomas . .

	

(1931 )	 [1932 ]
Bawden v . London, Edinburgh and Glasgow

Assurance Company	 [1892 ]
Beardsley v . Clark	 (1932 )
Beaton v . Sjolander	 (1903 )
Becket. In re . Purnell v. Paine	 [1918 ]
Befolchi, In re	 (1919 )
Belcher v . McDonald	 (1902 )
Belton v. The London County Council (1893 )

Bender v . Owners of S .S. "Zent" . . [1909 ]

Berg v. Bosence	 (1931 )
Biehm v. Hands	 (1922 )
Bingham v. Bettinson	 (1879 )

Birch, In re	 j ( 1
1929 1

855 )

Bishop of Victoria, The v . The City of
Victoria	 (1933 )

Blackburn v . Mason	 (1893 )
Blake v . Bayne	 [1908 ]

v . Hummel	 (1884 )

Blakey v . Latham	 (1889 )
Blanche. The	 (1887 )

Bleekir v . Chisholm	 (1896) {

Bloudoff v . C.N.R	 [1928 ]
Blunt v. Harwood	 (1838 )
Boks & Co ., In re, and Peters, Rushton f

& Co . Lim	 [1919] 1

Bond v. Plumb	 1893 )
1 [1894 ]

Bonlanne v . Regem	 [1931 ]
Boslund v. Abbotsford Lumber, Mining &

Development Co	 (1925 )
Bott v. Smith	 (1856 )
Boyer v . Moillet	 (1921 )
Boyle v . Saeker	 1888 )
Bozson v . Altrineham Urban Council [1903 ]
Brackley v. Midland Railway	 1916 )
Bradley v . Sylvester	 (1871 )
Brand v . National Life Assurance Co . of

Canada	 [1918]

PAGE

61 O .L.R . 273	 1 9
A .C . 626	 51 9

23 B .C. 202	 52 1
2S B .C. 342	 50 5
1 C .B . (N .G .) 121

1140 E .R . 250	 46 9
26 L .J .C .P . 4 1

House of Lords' Printed Cases
317	 11 7

8 Ont . 663	 28 9
26 B .C . 352	 244
S Q.B .D . 9	 492

49 T .L.R . 402	 55 5
29 Beay. 417	 442
44 B .C . 188

	

495, 496
S .C .R. 144	

2 Q .B . 534	 420,422
40 Man . L.R. 449	 2 3

9 B .C . 439	 49 2
2 Ch. 72	 29 9

27 B .C . 460	 448
9 B .C . 377	 364

68 L .T. 411	 123, 45 4
2 K.B. 41

	

4992 B .W.C .C . 22 j	
44 B .C . 71	 209
22 O .W .N. 35	 495
30 U .C.C .P . 438	 252
15 C .B . 743	 49 3

N.Z .L .R . 463	 8 8

47 B .C . 264	 453,454
68 L .T . 510	 154

A .C . 371	 12 4
1 Cab . & E. 345 1

51 L .T . 430
1 T.L .R. 22

43 Ch. D. 23	 50 4
6 Asp . M.C. 272	 10 8
8 B .C . 14 8
1 M.M.C . 112	 20 8

4 D .L.R . 29	 51 4
S A. & E . 610	 49 3
1 K .B . 491

	

310, 311, 31 388 L.J .K .B . 351 J
17 Cox, C .C. 749 Z

	

357, 47 81 Q .B . 169

	

J
S .C .R. 621	 3

36 B .C . 386	 505,50 6
21 Beay . 511	 44 4
30 B .C . 216	 5 9
58 L.J. Ch. 141	 33 4

1 K .B. 547 	 50 5
85 L.J.K .B . 1596	 37, 3 8
25 L.T . 459	 32 6

3 W .W .R . 858	 31 1

22 1. . . . . . . . . . . . .



L .]

	

TABLE OF CASES CITED.

	

XH L

Bray v . Ford	 [1896 ]
Bridgman v. London Life Assurance Co .
	 (1879 )

Bright's Trustee v . Sellar	 [1904 ]

Brighty v . Norton	 (1862 )
Brigman v. McKenzie	 (1897 )
British Coal Corporation v. The King (1935 )
British Columbia Electric Rway . Co. v .

Dunphy	 (1919 )
Brockie v. McKay	 [1934 ]

Bromley v. Mercer	 [1922]
]

Brousseau v . Regem	 (1917 )
Brown v. Brown	 (1909 )
Browne v . Dunn	 (1893))
Brunet v. Regem	 (1918 )

v . Regem	 [1928 ]̀
Buchanan v. Rucker	 (1808 )
Buggin v . Bennett	 (1767 )
Burehill v. City of Vancouver	 (1932 )
Burland v . Earle	 [1902 ]
Burnet v. Mann	 (1748 )
Burns v. Poulson	 (1873 )

Bush, In re	 (1844 )

Butler and O'Loughlin v . Breen	 [1933 ]
Butterfield v. Forrester	 (1809 )

v . The Financial News	 (1889 )
Butterworth v . Walker	 (1765)

PAGE

A .C . 44	 37 6

44 U .C .Q .B . 536	 50 9
1 Ch. 369

	

17 173 L .J . Ch . 245	
32 L .J .Q .B . 38	 17 7
6 B .C . 56	 28 9

51 T .L .R . 508	 23 2

59 S .C.R . 263	 52 1
1 W.W .R. 725 1

	

22, 2 3
2 D.L .R . 690	
2 K .B . 126	 345

56 S .C.R. 22

	

18 3
39 D.L .R . 114)	
14 B .C . 142	 26 4
6 R. 67	 51 4

30 Can. C.C . 161	 226, 227, 228, 233 ,
57 S .C .R . 83

	

I

	

235,23 7
S .C .R. 375	 22 6

9 East 192	 7 0
4 Burr. 2035	 49 3

45 B .C . 169	 51 4
A .C. 83	 14 1

1 Ves . sen. 156	 51 0
L.R . 8 C .P. 563	 49 6

8 Beay . 6 6
14 L.J. Ch . 6
50 E .R. 26

I .R . 47	 49 7
11 East 60	 22
5 T .L.R. 279	 366
3 Burr. 1689	 492

22 1. . . . . . . . . . . . . . . . .

C
Cade v . Calla	 (1906)

	

2 2
Caesar's Will, In re	 (1867)

	

1 3
Calico Printers Association v . Bar -

	

clays Bank Limited, and the j (1930)

	

3 6

	

Anglo-Palestine Company, Lim- 1 (1931)

	

14 5
ited	

Callahan v . Coplen	 (1899 )

Calloway v. Pearson	 (1890 )
Camosun Commercial Co . v. Garetson &

Bloster	 (1914)

	

2 0
Canada Atlantic Ry. Co., The v. Moxley
	 (1888 )

Canada Lumber Co . Limited v. Gaffney
	 (1923 )

Canadian Bank of Commerce v . Bellamy
	 (1915 )

Canadian Bank of Commerce v. Indian River
Gravel Co	 (1914 )

Canadian National Railway Co. et al . v .

Labutte et al	 [1933 ]
Canadian Pacific Railway v . Steamship

"BeIridge"	 (1917)

	

2 7

1
30

6

1 5

25

9

20

T .L.R. 243	 4 1
Gr . 210	 289

Conn Cas . 71 1	
L .T . 51

	

. . . .

	

153,15 4.

B .C . 422

	

1
M.M .C . 348	 203, 212, 213, 21 4
S .C.R. 55 j
Man . L .R . 364	 14 1

B .C. 448	 9 6

S .C .R . 145	 48 2

O .W .N . 45	 33 7

W.W .R. 587	 174, 177, 17 8

B .C . ISO	 7 1

O .W .N . 353	 355, 35 9

B .C . 537	 547



x

	

TABLE OF CASES CITED .

	

[VOL.

Carpenter v. Haymarket Hotel, Ld	 [1931 ]
Carse v. Tallyard	 (1896 )
Castner, Curran & Bullitt v. Lederer (1921 )
Cathcart, The	 (1867 )
Cavalier v . Pope	 [1906 ]
Champion & White v. City of Van- 5 (1916 )

couver	 [1918 ]
Chapdelaine v . Regem	 [1935 ]
Chaproniere v . Mason	 (1905 )
Chatham National Bank, The v . McKeen
	 (1895 )

Chattell v. "Daily Mail" Publishing Coin -
pany (Limited)	 (1901 )

Chesterton v . Farlar	 (1838 )

Chetwynd v. Lindon	 (1752) 5
Child v . Douglas	 (1854tth

)

Chilliwack Evaporating & Packing (1917 )
Co . v . Chung	 [1918 ]

Christie v . The Lord Advocate	 [1936 ]
City of Cumberland v . Cumberland Eke -

trio Light Co., Ltd	 [1931 ]
City of London v . Holeproof Hosiery Co. of

Canada Ltd	 [1933 ]
City of Ottawa . The v . Hunter

	

	 (1900 )
Slocan v . Canadian Pacific Ry. Co .
	 (1908 )

City of Vancouver v . Burchill	 [1932 ]

Claman v . Claznan	 ~ (1925 )
[ 1926 ]

Clark v . Haney	 (1899) {

v. Molyneus	 (1877 )
v. United States	 (1932 )

Clarke v . Edinburgh and District Tramway s
Company, Limited	 [1919 ]

Clarkson v. Dupre	 (1895 )
Clayton v. British American Securities Ltd .
	 (1934 )

(1901 )
( teary v . Boscowitz	

(1902 )
Cleveland Pre-,- v . Fleming	 (1893 )
Cock v . Allcock & Co	 (1888 )
Codd v. Delap	 (1905 )
Coghlan v . Cumberland	 [1898 1
Coleshill v. Manchester Corporation	 [1928 ]
Collins v . The Toronto General Trusts (

Corporation	 (1935

PAGE

1 I .B . 364	 3 9
5 B .C. 142	 40 2

275 Fed . 221	 12 3
L .R . 1 A. & E . 314	 10 1
A.C . 428	 37, 345, 46 2

23 B .C . 22 1
1 W .W .R. 216	 29 6

S .C .R . 53	 7
21 T.L .R. 633	 41 0

24 S .C .R . 348	 37 3

18 T .L.R . 165	 51 5
7 A. & E . 713	 49 2
2 Ves . Sen. 450

	

18 728 E .R . 28 8
5 De G . M. & G. 739	 14 1

25 B .C . 90

	

50a', 50 G1 V.W .R. 870 S	
W .N. 82	 486

43 B .C . 52 5
S .C .R .

	

312,31 471 7

S .C .R . 349	 28 9
31 S .C .R . 7	 50 9

14 B.C . 112	 31 1
S .C .R. 620	 59, 60

35 B .C . 137 j

	

26 4S.C .R . 45	
8 B .C .

	

130 I

	

2081 M .M .C . 281 5	

3 Q.B.D. 237	 113, 114, 115, 11 7
61 F. (2d) 695	 53 3

S .C. (H.L .) 35	 13 5
16 Pr . 521	 44 3

49 B .C . 28	 217 .219
S B .C . 22 5
1 M.M.G . 506	 203, 204, 209, 21 4

32 S.C .R. 417 j
24 Out . 335	 9 5
21 Q .B .D . 178	 366,36 8
92 L.T . 510	 7 1

1 Ch . 704	 34 5
1 K .B . 776	 46 5

49 B .C. 398

	

51 050 B .C . 122 j'	

8 B .C . 15 3
32 S.C.R . 371

	

. .203, 207, 208, 209, 21 3
1 M .M .C . 487 J

14 App. Ca;, 493	
29 Ch. D. 341 )
54 L.J . Ch . 817 j	

38 4

Collom v . Manley	 (1902 )

Colquhoun v . Brooks	 (1889 )

Colverson v . Bloomfield . . .. .	 (1885)
5

Comm' v . Governor of the Rotunda Hos -
pitals, Dublin	 [1921 ]

Commissioner of Stamps. Straits Settle-

	

L . •J
C .
.P C

37
10~

	

, 90	m.nts v . Oei [long Swan	 [1933] j

	

2 W .W .R . 1

1 A .C . 1	

21 5

33 4

346



TABLE OF CASES CITED .L . ]

Compagnie Financiere du Pacifique v . Peru-
vian Guano Co	 (1882 )

Comrie v . Fisher	 (1925 )
Connors v. Grohregin (Unreported) 	 (1932 )
Conrad v. Corkuin	 (1902 )
Continental Rubber Works v. Bernson
	 (1928 )

Cook v. Decks	 [1916 ]
Cooke v . Wildes	 (1855 )
Cooper v . Cooper	 (1874 )

Cope v. Rowlands	 (1836) t

Corkin v . Vancouver Recreation Parks, c
Ltd	 [1933] 5

Coursier v. Madden	 (1898 )
Courtauld v. Legh	 (1869 )
Cowper v. Laidler

	

	 [1903 ]
Essex v. Local Board for Acton
	 (1889 )

Cox v . Coulson	 (1916 )
Coxe v . Employers Liability Assurance Cor-

poration Limited	 [1916 ]
Cozens, In re. Miles v. Wilson	 [1903 ]
Croft v . Hamlin	 (1893 )
Crosbie v. Wilson and Langlois	 (1933 )
Crow v. Brennan	 (1923 )
Crown Coal Co. Ltd . v . Swanson Lumbe r

Co . Ltd	 [1935 ]
Cunard v . Antifyre, Limited	 (1932)

xv .

PAG E

11 Q.B .D. 55	 482, 483, 48 4
58 O .L.R . 228	 20,28 3

35 N.S .R. 288	 44 0
12 1

267 Pac . 553	 12 4
1 A .C . 554	 372,373,37 5
5 El . & B1 . 328

	

11 7

	

L .R. 7 H.L . 53	 124 , 124,51 0
2M.&W.149t

	

5 846 R .R. 532

	

( "	 '
1 W .W.R. 413 t

46 B .C . 532

	

5	
6 B .C . 125	 334,33 8

	

L.R . 4 Ex . 126	 50 9
2 Ch. 337	 29 6

14 App . Cas. 153	 50 9
85 L.J .K .B . 1081	 345

2 K .B . 629	 4 2
1 Ch . 138	 380, 51 0
2 B .C . 333	 174,17 7

47 B .C . 384	 20, 280, 28 1
24 O .W .N. 400	 1 9

3 W.W .R . 244	 36 1
49 T .L .R . 184	 34 5

39 1

D
Dales v. Weaber	 (1870)

	

18 W .R. 993	 42, 4 4
Darner et al . v . Busby	 :	 (1871)

	

5 Pr. 35 6
Dansey v. Orcutt	 (1928)

	

40 B .C . 97	 33 4
Dart v . Toronto R. Co	 (1912)

	

8 D .L .R . 121

	

5
2

Davenport v . McNiven	 (1930)

	

42 B .C. 468	 24 3
Davidson (Charles R.) and Company v .

M'Robb or Officer 	 [1918 ]
Dean v. Hawes	 (1916 )
De Bussehe v . Alt	 (1878 )
Dedrick v . Ashdown	 (1888 )
Delver v. Barnes	 (1807 )
Dentistry Act, In re, and the College o f

Dental Surgeons of British Columbia v .
Coultas	 (1935 )

De Vries v . Smallridge	 [1928 ]
Dew v . Director of Public Prosecution s
	 (1920 )

Dickie, De Beck & McTaggart and Sherman,
In re	 (1916 )

Dickson v . The Earl of Winton	 (1839 )
Dilworth v. Commissioner of Stamps [1899 ]
Director of Public Prosecutions v. Bal l

(No. 2)	 (1910 )
(1929 )

Dobie v . Canadian Pacific Ry. Co. [1930 ]
(	 1931 ]

Dobson v . Horsley	 (1914 )
Docl.,teader v . Clark	 (1904-51

	

A .C. 304	 49 5

	

157 Pac. 558	 12 3

	

8 Ch . D . 286	 151,152,15 3

	

15 S .C.R . 227	 17 8

	

1 Taunt . 48	 31 2

	

49 B .C . 459	 5 4

	

1 K.B . 482	 49 2

85 J.P. 81	 55 5

	

23 B .C . 538	 299,30 0

	

1 F. & F . 419	 11 4

	

A .C . 99	 446

22 6

52 1

80 L .J.K .B . 691	
42 B .C . 30
3 D .L.R. 856	

S .C .R . 277 j
84 L .J .K .B . 399	
2 M.M.C . 192	

345
209



TABLE OF CASES CITED .

Dodd v. Amalgamated Marine Workers '
Union	 (1923 )

Doe d. Hiscoeks v. Hiscocks	 (1839 )
Roylance v . Lightfoot	 (1841 )

Dominion Bridge Co . Ltd, v. Steamer
"Philip T . Dodge"	 [1936 ]

Donohoe v. Hull Bros. & Co	 (1895 )
Dougan Estate, In re	 (1921 )
Douglas v. Mill Creek Lumber Co	 (1923 )
Downes v. Elphinstone Co-operative Asso -

ciation	 (1924 )
Downie v . The Queen	 (1888 )
Duncan v . Norton-Palmer Hotel Co . Ltd .
	 [1933 ]

Dutens Clerk v. Robson	 (1789)

PAGE

93 L .J. Ch . 65	 14 1
5 M. & W. 363	 287
8 M. & W. 553	 17 7

1 W.W.R. 94	 520, 526, 548
24 S .C.R . 683	 324
30 B .C. 334	 289
32 B .C. 13	 64

35 B .C. 30	 50 5
15 S .C .R . 358	 478

O .R . 86	 15 8
1 H . B1 . 100	 49 3

E
Eardley v. Granville	 (1876 )
Eastern Counties Railway Co . v. Eastern

Union Railway Co	 (1863 )
Edmunds v. Edmunds	 [1904 ]
Edwards v . State

	

	 (1925 )
v. Wingham Agricultural Imple-

ment Company, Limited	 [1913 ]
Ehrmann Brothers, Limited, In re	 [1906 ]
Electric Telegraph Company v. Nott (1847 )
Ellis v . Fleming	 (1876 )

v . Zimmerman	 [1933 ]
Elston v . Rose	 (1868 )
Emanuel v. Soltykoff	 (1892 )
Empey v. Thurston	 (1925 )

1(1922 )

Engineer Mining Co. v. Fraser	 • J [1923 ]

Errieo v. B .C. Electric Ry. Co	 (1916 )
Esquimalt and Nanaimo Railway

Company v . Granby Consolidated
Mining, Smelting and Power
Company, Ld	

Evans v. Bagshaw	 (1870 )
v . Downer and Co. Limited	 (1933)

3 Ch. D. 826	 29 6

3 De G. J.&S.610	 31 2
P. 362	 44 2

	

204 N .W. 780	 7

3 K.B. 596	 497,499
2 Ch. 697	 27 0

47 E.R. 1040	 141, 14 8
1 C.P .D. 237	 49 2
1 W .W.R. 550	 2 0

L .R . 4 Q .B. 4	 49 3
8 T.L .R. 331	 36 9

58 O.L .R. 168	 28 3
92 L.J.P .C . 65 1

	

128 L.T. 554	 203, 207, 21 6
A.C . 22 8

1 W.W .R . 44 9
23 B .C. 468	 51 5

88 L .J .P .C . 199 1
3 W .W.R. 331	 384

A.C . 17 2

5 Chy. App . 340	 7 9

	

149 L .T. 264	 20, 21, 3 0

[1919 ]
[1920]

F
Faas v . McManus	 [1929 ]
Fairman v . Perpetual Investment 5 (1922 )

Building Society	 [1923 ]
Farhall v. Farhall	 (1871 )
Farmers' State Bank of Mineola v . Minche r
	 (1924 )

Farquharson v . Morgan	 (1894 )
Ferguson v . Mahon	 (1839 )

v . Wallbridge	 (1933 )

1 er nsson v . Norman	 (1838 )

File v . Unger	 (1900th
)

Fletcher v. McGillivray	 (1893 )
Floyer v . Edwards	 (1774)

3 W .W.R. 598	 324
92 L.J .K .B . 50

	

36, 345, 461, 46 3A .C . 74

	

. .
7 Chy . App . 123	 54 1

267 S.W. 996	 4 2
70 L .T. 152	 49 2
11 A. & E . 179	 7 0
47 B.C . 518	 374, 375, 37 6
5 Bing . (N .G .) 7'6 1

50 R.R. 613	 5 8

27 A.R. 468	 49 5
3 B.C . 40	 40 2
1 Cowp. 112	 42, 45



L.]

	

TABLE OF CASES CITED .

	

xvil .

Foss v . Harbottle	 (1843 )
Foster v . Driscoll	 [1929 ]

v . Foster	 (1863 )
Fowell v . Tranter	 (1864 )
Fowler v . Spallumcheen	 [1930 ]

Francoeur v. English	 (1897 )
Fraser v. Pearce	 (1928 )
Freeman v . Pope	 (1870)

PAGE

2 Hare 461	 14 1
1 K .B . 470	 31 2

32 L .J .Q .B . 312	 49 3
3 H. & C. 458	 9 3

43 B .C. 47

	

4693 W.W.R. 12
6 B.C. 63

	

2091 M.M.C . 203 5	 ' .' .
39 B .C . 338	 34 5
5 Chy. App . 538	 44 2

G
Gane v. Norton	 [1909 ]
Gaskell v. Somersetshire County Counei
	 (1920 )

Gautret v. Egerton	 (1867 )
Gavin v . The Kettle Valley Rway . (1919 )

Co	 (1921 )
Geddie v. Rink	 [1935(]
Gelinas v. Clark	 (1901) {
George, In re	 (1890 )̀
Giberson v. E . C. Atkins & Co	 (1917 )
Giddings v. Canadian Northern Railway Co.
	 [1919 ]

Gilbert v. Owners of the "Nizam"	 (1910 )
Goodson v. Richardson	 (1874 )
Gordon v. The Canadian Bank of Commerce
	 (1931 )

Gouin v . Regem	 [1926 ]
Graff v. Evans	 (1882 )
Grand Trunk Railway of Canada v . Attor-

ney-General of Canada	 [1907 ]
Graveley v . Springer	 (1898 )
Grayson Limited v . Ellerman Line{

Limited	 [1920 ]
Green, In re	 (1860 )
Gregson v. Henderson Roller Bearing Co .
	 (1910 )

Greisman v. Gillingham	 [1934 ]
Grey v . Pearson	 (1857 )
Grierson v. Edmonton	 [1917 ]
Grieves v. Rawley	 (1852 )
Griffiths v. Canonica	 (1896 )
Groh and Jeffrey v . Ritter	 (1935)

{
Gross v . Wright	 (1922 )

" [1923 ]
Gwynne v . Burnell	 (1840)

2 K .B . 545

	

49 92 B .W .C.C . 42	

84 J.P . 93	 138, 142, 145, 147, 14 8
L.R. 2 C .P. 371	 463,46 5

58 S.G .R . 50 )
29 B .C. 195 j	 520,52 1

1 W.W .R . 87	 11 4
8 B .C . 42
1 M .M.C. 428 " " " " 203, 204, 212, 21 4

44 Ch . D . 627	 17 8
24 B .C . 19	 366, 36 7

3 W.W.R. 15	 48 2
3 B.W .C.C . 455	 496, 49 8

43 L.J. Ch. 790	 29 6

44 B .C. 213	 346,405,46 3
S .C .R. 539	 3, 1 3

8 Q .B .D. 373	 9 3

A .C . 65	 36 0
3 Terr . L .R . 120	 17 7

A .C . 466

	

2 2123 L .T . 65 j
2 De G. F. & J . 121	 28 9

20 O .L .R . 584	 34 6
S.C .R . 375	 34 6

6 H.L . Cas . 61	 16 2
2 W.W.R. 1139	 45 3

10 Hare 61	 380,51 0
5 B .C . 48	 33 4

50 B .C . 129

	

,89 54 82 W.W.R. 472 f	
31 B .C . 270

	

29 6S.C .R. 21 4
7 Cl . &; F . 572	 50 9

H

Haines v. Williams. Williams v. Haine s
	 (1933 )

Hall v. Brooklands Auto-Racing Club (1932 )
v . Maeintyre	 (1934 )

Hallack v. Cambridge University . . (1841) {

47 B .C . 6 9
1 W .W .R. 478	 39 0

48 T.L .R . 546	 3 8
48 B .C . 306	 54 1

1 Q .B . 59 3
9 D.P .C .

	

492. 583	



Hallett's Estate, In re	 (1880 )
Halperin v . Bulling	 (1914 )
Hambourg v . The T . Eaton Co . Ltd . [1935 ]
Hamilton v . Russell	 (1803 )
Hanley v. Hayes	 (1924 )
Harding v . Edwards and Tatisich " 920 )

1 [1931 ]
Harringston v . Ramage	 (1907 )

v . Shuttleworth & Co . Ltd .
	 (1931 )

Harris v. Harris	 (1901 )
Hart v. Von Gumpach	 (1873 )
Hartney v. Onderdonk	 (1884 )
Hauser v . McGuinness	 (1934 )
Hay v . Justices of Tower Division of Londo n
	 (1890 )

Hayden, Clinton National Bank, The v.
Dixon	 (1916 )

Hayhurst v . Innisfail Motors Ltd	 [1935 ]
Hayward v . Drury Lane Theatre, Lim . S

	 (1917 )
Heath, In re . Heath v. Widgeon [1907 ]
hledican v . The Crow's Nest Pass Lumber

Co	 (1914 )
Henderson v . Dosse	 (1932 )
Hepburn v . Beattie	 (1911 )
Hessler v . Canadian Pacific Ry. Co	 [1935 1

Hickman v. Dpsall	 (1876)
{

Hilleary and Taylor, In re	 (1887)
{

Hillen v . I .C .I. (Alkali), Ld	 [1934
]

Eloffar, Ltd . v . Canadian Credit Men's Trus t
Association	 (1929 )

Hontestroom (S .S.) v . S .S. Saga- (1926 )
porack	 [1927 ]

bole v . Royal Trust Co	 [1930 ]
(topper v . Dunsmuir	 (1903 )
Hosking v . Terry	 (1862 )
Howard v . B .C . Electric Ry . Co	 [1918 ]

v . Henderson	 (1929 )
Hulton v . Hulton (No . 2)	 (1917 )
Humphreys (Pauper) v. Dreamland (Mar-

gate) Ltd	 (1930 )
Ilutcheon v . Storey	 [1935 ]
Hyman v. Hyman	 [1929]

PAG E

49 L.J . Ch . 415	 15 4
6 W .W .R. 872	 49 5

S .C .R . 430	 346,462,46 4
1 Cranch 309	 443

55 O .L .R . 361	 39 0
64 O .L.R. 98 1

	

547,54 8S.C .R. 167 5	

51 Sol . Jo . 514	 364

171 L .T . Jo. 71	 495, 49 6
8 B .C . 307	 31 2

42 L .J .P .C . 25	 113
1 B .C. (Pt . 2) 88	 334, 336, 337, 33 8

49 B .C . 289	 463

24 Q .B .D . 561	 19 8

9 W.W .R . 1269	 177, 17 8
1 W.W .R . 385	 11 4
2 K .B. 899

	

404 405,46587 L.J .K .B . 18 . . . . "
2 Ch . 27 0

76 L.J. Ch. 450 c " " " ' • •	 123, 124

19 B .C . 416	 54 2
46 B .C . 401	 13 0
16 B .C . 209	 36 4

S .C .R . 585	 51 5
4 Ch. D . 144

46 L.J . Ch . 245 (""""""' . "
36 Ch . D . 26 2
56 L.J . Ch . 75 8

1 R .B . 466	 37, 1 37 83

40 B.C . 454	 354, 355, 357, 358, 35 9
95 L.J .P. 153 	 135, 17 9A .C. 37

	

" " ' "
3 W .W.R. 426	 153, 15 4

10 B .C . 23	 483
15 Moore, P.C . 495	 216,21 9
3 W .W .R . 409	 51 5

41 B .C . 441	 34 6
86 L.J.K .B . 633	 44 1

100 L .J.K .B . 137	 345,34 6
S .C.R . 677	 51 5
A.C . 601	 26 4

469

Ibrahim v. Regem	 [1914 1
1 (1866 )

Indermaur v. Dames	 (1867 )

Irvine v . Metropolitan Transport Co . Ltd.
	 [1933 ]

Isaacs & Sons v. Salbstein	 (1916]

A.C . 599	 262
L .R . 1 C .P . 274 l

35 L .J .P.C . 184

	

. .37, 38, 39, 346, 404,
L .R . 2 C .P . 311

	

405, 406, 461, 462
36 L.J .C .P . 18 6

O .R . 823	 22
2 K .B . 139	 505,507



L . ]

	

TABLE OF CASES CITED .

Jacobs v. Booth's Distillery Company (1901 )
Jacobson v. Fraction	 (1927 )
James v . Baird	 [1916 ]

	

v . Piegl	 (1932 )

Jennings v. Newman	 (1791)
Z

Jenoure v . Dehnege	 [ 189 1
[1891 ]

Jessopp v . Watson	 (1833 )
Joe v. Maddox et al	 (1920 )
Joel v . Morison	 (1834 )
John v . Bacon	 (1870 )
Johnson v . Walch Land Co	 [1919 ]
Joliewur v . La Cie de Chemin de Fer du

	

Grand Tronc	 (1908 )
Jones v . England	 (1906 )

	

v. Gwynn	 (1714 )

	

v. Orchard	 (18555 )

	

v. Victoria	 (1890 )
Joplin Brewery Company Limited, In re
	 [1902 ]

Jordan v. Marr	 (1847)

PAG E

85 L .T. 262	 7 1
44 T .L.R. 103	 7 0

	

S.C . (H.L.) 158	 11 4
46 B .C. 285	 49 6
4 Term Rep . 347

100 E .R . 1056

	

s	
60 L .J.P .C. 11

S

	

_ , ,113, 114, 116, 11 7A.C . 73
1 Mvl . & K . 665	 51 0

27 B .C. 541	 8 2
6 Car . & P. 501	 49 6

	

L .R . 5 C .P . 437	 3 8
2 W.W.R . 713	 48 2

34 Que . S.C . 457	 52 1
5 W.L.R. 83	 17 7

10 Mod . 214	 18 3
16 C .B. 614	 44 5
2 B .C . 8	 14 1

1 Ch . 79	 27 0
4 U .C .Q .B . 53	 95

54 1

K
Katz v. Consolidated Motor Co	 (1930 )
Kelly v. Regem	 (1916 )

v . Solari	 (1841 )
v. NVoolworth & Co	 [1922 ]

Kemp v . Henderson	 (1863 )

Kennedy, In re	
(1916 )
[1914 1

Key v. British Columbia Electric (1930 )
Ky . Co	 [1932 ]

Mervin v. Irving Oil Co	 (1935 )
King, The v . Higgins	 (1902 )

v . Krakowec	 [1932 ]
v . Licence Commissioners of

Point Grey	 (1913 )
King, The v . The Sunrise	 (1930 )
Kitchen v . Irvine	 (1858 )
Knight and Tabernacle Permanent Building

Society, In re	 (1892 )
Knowles v . Southern Railway Company
	 (1936 )

Komnick System Sandstone Brick Machinery
Co ., The v . Morrison	 (1920 )

Kreditbank Cassell G .m .B .Ii . v . Schenkers
Ltd	 [1926 ]

Kunhardt v. Cox	 (1930)

42 B .C. 214	 119,120,12 1
54 S .C.R. 221	 340

9 M.& W.54	 46 9
2 I .R . 5	 346

10 Gr . 54	 31 1
86 L .J . Ch . 40

	

224, 2881 Ch . 9

	

S
43 B .C. 28 8

S.C .R . 106	 51 5

4 Fort . Law Jour . 244	 114, 11 6
7 Can . C .C . 68	 230,23 1

S .C .R . 134	 99, 108

18 B .C. 648	 140
43 B .C. 494	 99, 108
28 L .J.Q .B . 46	 107,110

2 Q .B . 613	 28 9

52 T.L .R . 465	 49 7

28 B .C . 207	 346

W .N. 203	 54 2
42 B .C . 413	 51 0

L
Labouchere v . Tupper	 (18557 )
La Grange v . McAndrew	 (1879 )
Laird v. Laird	 (1920 )
Lakeman v. Mountstephen	 (1874 )
Lane v. Cox	 [1897 ]
Langan v . Simpson	 (1919 )
Larchin v. Willan	 (1838)

11 Moore, P . C . 198	 54 1
4 Q.B .D. 210	 36 4

28 B.C . 255	 26 4
L .R. 7 H.L. 17	 54 1

1 Q .B . 415	 34 5
27 B.C . 504	 36 6
4 M. & W . 351	 334,337



xx .

	

TABLE OF CASES CITED .

	

[VoL.

Larsen v. Hassard	 [1934 ]

Larue v . Royal Bank of Canada 	
[1928 ]
[ 1928 ]

Latham v. Johnson & Nephew, Lim . 1 19
913 ]

12 )

Lechtzier v. Lechtzier . Levy v. Lechtzier
	 (1931 )

Legal Professions Act and A . E . Beck, In re
	 (1925 )

Leggo v . Shatford	 [1927 ]
Lenz & Leiser v . Kirschberg	 (1899 )
Letang v. Ottawa Electric Ry. Co	 [1926 ]
Levy v. Milne	 (1827 )
Leyman v . Latimer	 (1878 )
Liddle v. Yorkshire (North Riding) County

Council	 [1934 ]
Lidiard v . Waldron	 [1933 ]
Lingood v. Eade	 (1742 )
Literary Recreations Ltd . v . Sauve	 (1932 )
Liverpool Marine Credit Co . v. Wilson
	 (1872 )

Lloyd v . Hanafin	 (1931)
{

Loane v . The Hastings Shingle Mfg . Co .
	 (1925 )

Lodge Holes Colliery Company, Limited v.
Wednesbury Corporation 	 [1908 ]

London and Blackwall Rail . Co., The v . Cross
	 (1886 )

London and India Docks Company v . Thames
Steam Tug and Lighterage Company,
Limited	 [1909 ]

London County Council v. Aylesbury Dairy
Co	 (1897 )

London-road Car Co., The v. Kelly	 (1886 )
Steamship Owners' Insurance Com -

pany v. Grampian Steamship Company
	 (1890 )

Lord Advocate v. Earl of Home . . (1891)
Z

Lorenz's Settlement, Re	 (1861 )
Lucy v. Bawden	 (1914 )
L'Union St . Jacques de Montreal v. Belisle
	 (1874 )

Lush v. Webb	 (1665 )

Lyon and Lyon v . Noble Farms Ltd. [1935]

PAGE

3 W.W.R. 224	 217,21 9
S.C .R 218
	 359, 360, 36 1A .C. 187

	

. .

82 L .J.K .B. 258 }

	

345, 46 21 K.B . 398

	

"""""" "

43 B.C. 423	 130,548

36 B .C . 76	 29 9
2 D .L .R . 265	 1 9
6 B .C. 533	 334, 33 8

A.C . 732	 3 8
12 Moore 418	 51 7
3 Ex. D. 352	 19 8

2 K.B . 101	 46 2
2 K.B . 319	 46 0
2 Atk. 501	 31 2

46 B .C. 116	 39 3

7 Chy. App . 507	 10 7
43 B .C. 401

	

388, 3901 W .W.R. 41 5

35 B .C . 485	 31 2

A.C . 323	 29 7

55 L .J ., Ch . 313	 14 1

A.C . 15	 50 9

67 L.J .Q .B . 24	 9 3
18 L.R. Ir. 43	 36 4

24 Q.B.D . 663	 12 0
18 R . 397

	

123, 45 328 Sc. L .R . 28 9
1 Dr . & Sm . 401	 289

84 L.J.K.B. 399	 34 5

L.R. 6 P.C . 31	 36 1
1 Sid. 251

	

49 282 E .R. 1088
.
.""""""" '

3 W.W .R . 582	 49 6

M
McAdam (Mary Ann), In re	 (1925 )
Macaulay v . Glass	 (1902 )

v . O'Brien	 (1897 )
McCoy v. Trethewey	 (1929 )
Macdonald v. Bellhouse	 [1920 ]
McDonald v . Cocos Island Treasures Ltd .
	 (1932 )

MacGill & Grant v. Chin Yow You	 (1914 )
MeFeteridge v . Canadian Pacific Ry. Co .
	 (1926)

35 B .C. 547	 8 4
47 Sol . Jo . 71	 275, 366
5 B .C . 511	 33 8

41 B .C . 295	 548
1 W .W.R. 597	 299

46 B .C . 360	 266 .402
19 B .C . 241	 29 9

37 B .C . 387	 521



TABLE OF CASES CITED .L . ]

McGrath, In re	 (1892 )
.

	

[1893 ]
McGuire v . Crestland Trust Co . Ltd . (1934 )
Machado v . Pontes	 [1897 ]
Mcllwee (J. A .) & Sons v. Foley Bros, Welc h

& Stewart	 (1915 )
McIntosh v . Peterson	 [1933 ]
McKay v. McKay	 (1933 )
McKenzie v. Chilliwack Corporation [1912 ]
Mackonochie v . Lord Penzance	 (1881 )
McLardy v . Slateum	 (1890 )
McLean v . Regem	 [1933 ]
McLeod v. Boultbee	 (1931 )

McYaught v . Van Norman	 (1902 )

McParland v . Seymour	 [1925 ]
McTaggart v . Powers	 [1926 ]
McTavish Brothers Ltd. v. Langer	 (1929 )
Maddever, In re	 (1884 )
Magee (Hugh), Deceased, In re Estate of
	 (1935 )

Mahomed Abdul Cader v. Kaufman	 [1928 ]
Mainland Potato Committee of Direction v .

Toni Yee	 (1931 )
Makin v . Attorney-General for New J (1893 )

South Wales	 [1894 ]
Maloney v . Hamilton Street Railway Co.
	 (1929 )

Manley v . Collom	 (1902 )

Maori_ King (S.S .), The	 [1909 ]
Marie Glaeser, The	 [1914 ]
Marshall, Re

	

	 (1909 )
v . Owners of S .S . `"Wild Rose "

. . . . . . .
Martel v . Chartier	 [1935 ]
Alathieson, In re	 (1918 )
Mattox v . United States	 (1892 )
Maxwell v. Ditehburn	 (1845 )
May v . Mills	 (1914 )
Mayor, &c ., of London v . Cox	 (1867 )
Mechanical and General Inventions Co . an d

Lehwess v . Austin and the Austin Motor
Co	 [1935 ]

Medway Oil and Storage Co . v . Continental
Contractors	 [1929 ]

Mee Wah v. Chin Gee	 (1889 )
Mercer v. B .C . Electric Ry . Co	 (1931 )
Merchants Bank of Canada v . The Queen
	 (1881 )

\In rritt v. Hepenstal

	

	 (1895 )
Docks and Harbour Board v . Hen -

derson Brothers	 (1888 )
Metropolitan Bank, In re The

	

	 (1880 )
Railway Co . v. Jackson (1877 )

Miller v . Hancock	 [1893 ]
Milligan v . Wedge	 (1840 )
Mitchell v . Crassweller	 (1853)

62 L . .I . Ch . 208 . . . . . . . . . . . . . . .
1 Cli . 14 3

48 B .C . 323	 292
2 Q .B . 231	 51 5

22 B .C . 38	 25 4
1 W.W .R . 440	 39 1

47 B .C . 241	 334,335,33 8
A .C. 888	 51 4

6 App . Cas . 424	 49 3
24 Q .B .D . 504	 6 7

S .C.R . 688	 1 0
44 B .C . 375	 11 4
9 B .C . 13 1
1 M .M.C . 516

	

20732 S .C .R . 690 (	
2 M.M.C . 7 J
3 W .W .R . 666	 81, 82
3 W .W.R . 513	 514, 51 5

41 B .C. 363	 52 1
27 Ch . D. 523	 442, 443, 444

49 B .C. 481	 289
W.N. 264	 49 2

43P> .C. 453	 504, 50 6
63 L .J.P .C . 41

	

226, 227, 231, 23 6A .C . 57

	

5

64 O .L .R . 444	 13 0
8 B .C. 153

	

1
32 S.C .R . 371 [ . . . .203, 207, 208, 209, 21 3
1 M.M.C . 487 5

A .C. 562	 98, 104, 10 5
P . 218	 99, 10 8

20 O .L .R . 116	 45 4
2 K .B . 46

	

4992 B \ .C .C. 76	
1 W .W .R . 305	 319,320

87 L .J. Ch. 445	 45 0
146 U.S . 140	 8,53 3

5 L.T. Jo. 405	 14 1
30 T .L .R . 287	 31 1

L .R. 2 H.L . 239	 492

A .C . 346	 51 9

A .C . 88	 29 2
1 B .C. (Pt . 2) 367	 334 , 334,33 8

43 B .C . 398	 51 5

1 Ex . C .R . 1	 17 7
25 S .C .R. 150	 495

13 App . Cas . 595	 509
49 L .J . Ch . 651	 37 3

3 App . Cas. 193	 51 4
2 Q.B . 177	 34 5

12 A . & E . 737	 57, 6 1
13 C.B . 237	 495,49 6

xxi .
PAGE

450



	

TABLE OF CASES CITED.

	

[VoL,

PAGE
Johns . 628	 289,29 0

S .C .R . 304	 453, 45 4

	

39 B .C . 325	 64

XXII .

Moekett's Will, Re	 (1860 )
Montreal Island Power Co. v. The Town o f

Laval des Rapides	 [1935 ]
Montreal Trust Co . v . Canadian Lumber

Yards Ltd	 (1928 )
Moore v . Attorney-General for the Irish

Free State	 (1935 )
Moore v. B .C . Electric Ry. Co	 (1917 )
Morgan v . Shaw	 (1926 )
Morrison v . Grant	 (1929 )

v . Rutledge	 (1912 )
Morton, Deceased, In re	 (1934 )
Motorcar Loan Co . v . Warner	 (1932 )
Mulcahy v. Reginam	 (1868 )
Murdoch v . Consolidated Mining & f (1928 )

Smelting Co . of Canada	 [1929]

N
Nairn Estate, Re	 [1918 ]
National Bank of Commerce v. City of Ne w

Bedford	 (1900 )
National Guardian Assurance Company, c

Ex parte. In re Francis	 (1878) 1
Neary v. Credit Service Exchange	 (1929 )
Neenan v. Hosford	 [1920 ]
Nelson v. Liverpool Brewery Co	 (1877 )
Newsholme Bros . v . Road Transport an d

General Insurance Co	 [1929 ]
Newsome v . Graham	 (1829 )
New Zealand and Australian Land Co . v .

Watson	 (1881 )

Norman v . Great Western Railway (1914 )
t [1915]

Northern Electric Co. Ltd. v . Kelly	 [1931 ]
Elevator Co. v . Western Jobbers

Clearing House Ltd	 (1915 )
Norton v . Norton	 (1908 )

v . Taylor	 [1906 ]
Nouvion v . Freeman	 (1889 )
Nowell and Carlson, In re	 (1919)

0
1(1934 )

Ohene Moore v. Akesseh Tayee . . . .
t

[193 55 ]

O'Keefe v . Edinburgh Corporation 	 [1911 ]
Oliphant v. Alexander	 (1912 )

Oliver v . Robins	 (1894)
{

Omychund v . Barker	 (1744
)

Oneby's Case	 (Unreported) (1744 )
Orr v . Public Trustee	 [1930 ]

(1929 )
Overn v. Strand	 (1930-31 )

[1930]

P
Page, In re . Hill v . Fladgate	 [1910 ]
Parry v. Croydon Commercial Gas . Co .
	 (1863 )

Parsons v. Hancock	 (1917)

51 T .L.R. 504	 23 2
24 B .C . 314	 547,54 8
36 B.C . 454	 17 7
41 B .C . 511	 51 0
8 D .L .R. 325	 482,48 3

49 B.C . 172	 86, 30 2
45 B .C . 456	 6 7

L .R . 3 H .L. 306	 186, 187, 47 8
39 B.C . 386

	

.49i', 501, 50 2
S .G .R . 14 1

2 W .W.R. 278	 45 3

56 N.E . 288	 12 3
10 Ch. D. 408

	

252 25 340 L.T . 237	 " " "
41 B .C. 223	 96,49 2
2 I.R . 258	 51 5

46 L .J .C .P . 675	 34 5

2 K.B. 356	 420, 421, 422
10 B . & C . 234	 46 9

7 Q .B .D. 374

	

15 3
84 L.J.K .B . 598	 37, 38, 4051 K .B . 58 4

3 W .W.R. 527	 20, 2 3

9 W.W.R. 343	 25 7
99 L.T . 709	 506

A .C. 378	 4 6
15 App . Cas . 1	 44 1
26 B .C . 459	 64, 96, 49 2

104 L .J.P .C . 38
A .C . 72	 28 9

1 W .W .R . 637 J
S .C . 18

	

40 8
2 W.`V .R . 908	 334,33 7

43 W .R . 13 7
64 L .J. Ch . 203 J	 17 0

1 Atk . 21	 8
	 8

N .Z .L.R . 732	 8 9
44 B .C . 47, 406 1
	 311,312

S .C .R . 72 0

1 Ch . 489	 50 5

15 C .B . (N.s .) 568	 93
38 O.L.R. 590	 337,338



L.]

	

TABLE OF CASES CITED .

Paterson v. Maughan	 (1876 )
Pathe Freres Phonograph Co . of Canada

Limited, In re	 (1921 )
Payne Consolidated Mining Co. v . Wilson
	 (1902 )

Payne v. Fern	 (1881 )
v . Rogers	 (1794 )

Peacock v . Bell and Kendal	 (1666 )

Pearce v . City of Calgary	 (1915) {

Peck v. Sun Life Assurance Co	 (1905 )
Pemberton v . Hughes	 [1899 ]

Penley v . Anstruther	 (1883 )

Penn Mut . Life Ins . Co . v. Ornauer (1907 )

Perdue v . Epstein	 (1933 )
Perkins v . Jeffery	 [1915 ]
Peters v. Sampson	 (1898)

j
Peterson v . Vancouver Gas Co	 (1920 )
Pilkington v . Wignall	 (1817 )
Ping Lee v . Paul Wise	 (1929 )
Pipe v . Holliday	 (1930 )
Polemis and Furness Withy & Co 	 , In re
	 :	 [1921 ]

Poizeath, The	 [1916 ]
Pommier, Re	 (1930 )

Poulterers ' Case, The	 (1610 )

Powell v . Streatham Manor Nursing
Home	 [1935 ]

Powell & Thomas v. Evan Jones & Co. [1906]
Powley v. Whitehead	 (1859 )
Praed v . Graham	 (1889 )
Pretty v . Biekmore	 (1873 )
Price Bros. and Company, In re, and th e

Board of Commerce of Canada	 (1920 )
Pritchard v. Couch	 (1913 )
Prosko v. Regem	 (1922 )
Prudential Savings & Loan Association v.

Wheatley	 (1932)

Q
Queen, The v. Cousins	 (1873 )

v . Fay	 (1879 )
v. Gibson	 (1887 )
v. Schooner S . G. Marshal l
	 (1870 )

Queen, The v. Twiss	 (1869 )
Quinn v . Leathern	 [1901]

R
R. v . Ah Jim	 (1905 )

v . Armstrong	 [1922 ]
v. Aspinall	 [1876 ]
v . Baker	 [1929 ]

v. Baskerville	 [1916] {

PAGE

39 U.C .Q.B . 371	 17 7

50 O .L .R. 644	 445

1 M.M .C. 485	 204
6 Q .B .D . 620	 17 8
2 H . B1 . 349	 345

Saund . 73	 49 2
9 W.W .R . 668

	

453, 45 7
54 S.C .R . 1
II B .C . 215	 7 9
1 Ch . 781	 67, 69, 70 . 71

52 L .J . Ch . 367
48 L .T . 664

	

f	 "	 22 1

90 Pao. 846
2 C.J . 691, sec . 352	 15 4

32 C .J . 1068, sec . 146 J
48 B.C . 115	 28 0
2 K.B . 702	 227,233,23 5
6 B.C. 40 5
1 M.M.C. 247

. . . . '

	

203, 204, 211, 21 4

28 B .C . 107	 482
2 Madd . 240	 7 9

41 B .C. 64	 33 5
42 B .C. 230	 548

3 K .B . 560	 54 7
P . 241	 108

65 O .L.R. 415	 355
5 Co . Rep . 9 9

Moore 81 3
A .C . 243

" " " " " ' " " " ' 135, 34
6

51 T .L.R. 289
1 K.B. 11	 154

16 U.C.Q .B . 589	 9 5
24 Q .B .D . 53	 51 5

L .R . 8 C .P . 401	 345

60 S .C.R. 265	 12 6
57 Sol . Jo . 342	 17 7
63 S .C.R. 226	 26 2

48 B.C . 401	 36 5

L .R . 8 Q.B . 216	 32 6
4 L .R . Ir . 606	 445

18 Q.B .D . 537	 6

1 P .E .I . 316	 11 2
L.R. 4 Q .B . 407	 9 6
A.C . 495	 21, 186

10 Can . C .C. 126	 226
2 K .B . 555	 231,234
2 Q .B .D. 48	 187

S .C .R . 354	 548
2 K.B. 658

	

12, 13 15, 22 612 Cr . App . R. 81	

185. . . . . . . . . . . . . . . .



TABLE OF CASES CITED .

	

[VO L

R. v . Beaver	 (1905 )
v. Bedingfield	 (1879 )
v. Beebe	 (1925 )
v . Bellos	 [1927 ]
v. Boak	 [1925 ]
v. Boy le	 (1833 )

v . Bond	 (1906 )

v . Bottomley	 (1903 )

v . Boyle and Merchant	 [191 4
v. Brailsford	 [1905 ]

v . Brandilini	 (1926)
{

v . Brindley	 (1903 )
v . Bristol	 [1926 ]
v . Brooks	 (1843 )
v . Buhay	 (1929 )
v . Cameron	 (1897 )
v. C . umore Coal Co	 (1920 )
v . Carmichael	 (1915 )

„idy	 (1858 )
v . (Laney	 (1838 )
v . Charavanmuttu	 (1930 )
v. Cheshire County

	

Court

	

Judge and
United Society of Boilermakers	 [1921 ]

R. v . Christie 	 [1914 ]

v . Goggins 	 (1873 )
v . Collins . . . . . . . . . . . . . . . . . . . . (1917 )
v . Cooper . . . . . . . . . . . . . . . . . . . . . (1849 )

v . Corbett . . . . . . . . . . . . . . . . . . . . (1903 )
v. Cotton . . . . . . . . . . . . . . . . . . . . . (1873 )
v . County Court Judge of Westmoreland,
The	 (1887 )

R . v. Cowle	 (1907 )

v . Craddock	 (1850 )

v. Crippen	 (1910 )
v . Crocker	 (1922 )
v . Cross	 [1927 ]
v . Dale	 (1889 )

v. Dalmas	 (1844 )
v. De Berenger	 (1814 )

v. Denver	 (1926 )

v . Electricity Commissioners	 [1924]

v . Evans	 (1856 )
v. Evans	 (1899 )

v . Evans	 (1934 )

v . Fagent	 (1835 )
v. Fleury	 (1933 )

v . Forester	 (1866) {

v . Foster	 (1911 )

v . France	 (1898 )
v . (leering	 (1849 )

v. George	 (1934 )

v . Goddard	 (1882 )
v . Gray	 (1866 )
v. Gun Ying	 (1930 )
v . Hamilton	 [1931]
v. Hargrave	 (1831 )
v . Hewitt	 (1925)

PAGE
9 Can . C.C. 415	 55 6

14 Cox, C .C . 341

	

3
19 Cr . App . R. 22	 3, 1 3

S.C .R . 258	 26 2
S .C .R. 525	 8

6 Car . & P. 186	 3 2
75 L.J .K .B . 693

	

. .226, 227, 229, 23 0
2 K.B . 38 9

38 L.J . Newsp. 311 I

	

1 2
115 L .T . Jo . 88

	

[ " ' . ' " " " '
3 K.B . 339	 23 1
2 K .B . 730	 18 7

38 B .C. 87 <

	

43 6
47 Can . C .C. 166 " " " " " . " '
6 Can. C .C. 196	 22 6
4 D .L .R . 753	 22 6
1 Cox, C .C . 6	 1 1

52 Can . C.C . 263	 24 0
1 Can . C .C . 169	 33 6

34 Can . C.C . 48	 42 5
22 B .C . 375	 339, 340, 342

1 F . & F. 79	 33, 3 4
6 Bowl . 281	 43 6

22 Cr. App . R. 1	 1 3

2 K .B . 694	 49 2
A .C . 545	 3,22 6

12 Cox, C .C . 517	 340, 341, 342
13 Cr . App . R. 6	 8
3 Cox, C.C . 547	 226, 231, 232

Queensland St . Rep. 246	 1 2
12 Cox, C .C . 400	 23 1

58 L.T . 417	 492
71 J .P . 152	 7

4 Cox . C .C . 409	 34 1
27 T .L .R. 69	 232
17 Cr . App . R . 46	 9
3 W.W .R . 432	 34 0

16 Cox, C .C . 703	 230,23 1
1 Cox, C .C . 95	 1 1
3 M. & S . 67	 18 8

19 Cr. App. R. 96	 19 9
1 K .B . 171	 40 6
7 Cox, C .C . 151	 34 0

31 Out . 448	 32 6
48 B .C . 223	 8,426
7 Car . & P. 238	 1 2

60 Can . C.C . 32	 240
4 F. & F . 857

	

1 110 Cox, C .C . 368 j . " " . " " " "
6 Cr . App . R. 196	 232
7 Que. Q.B . 83 . . . .475, 477, 478, 479, 48 0

18 L .J .M.C . 215	 23 1
49 B .C . 345	 9
15 Cox. C .C . 7

	

7
4 F . & F. 1102	 23 1

53 Can . C .C. 378	 35 2
3 D.L .R . 121	 226, 227, 232, 23 5
5 Car . & P . 170	 9

28 Cox, C .C . 101	 1 0



L .]

	

TABLE OF CASES CITED .

	

xxv .

R . v. Hilton	 (1858 )

v. Hind	 (1860 )

v. Hodge	 (1898 )

v . Holden	 (1838 )

v . Hollingberry	 (1825) Z
v. Holmes	 (1861 )
v. Homeberg	 (1921 )
v . Ilorsford	 (Unreported )

v . Hughes	 (1860) f

v . Huntley	 (1860 )

v. Hutchinson	 (1822 )
v. Iman Din	 (1910 )
v. Inkster	 (1915 )
v. Jackson	 (1917 )

v . Jenkins	 (1869 )

v . Johnston	 (1910 )
v . Jones	 (1832 )
v. Jones	 [1934 ]
v . Jones	 (1935 )
v. Jordan	 (1925 )
v . Kay	 (1904 )
v. Kellen	 (1927 )
v. King	 (1914 )
v. Klig	 (1929 )
v . Lamoureux	 (1900 )
v . Laurin (No . 1)	 (1902 )
v. Laurin	 (1920 )
v . Lee Guey	 (1907 )
v . Lee Park	 (1923 )
v . Lee Po	 (1932)

v . Lillyman	 [1862]
{

v . Louie	 (1903 )
v. Lovegrove	 [1920 ]
v . Lum Man Bow and Hong	 (1910 )
v. McClain	 (1915 )
v. McDougall	 (1904 )
v. 1icGivney	 (1914 )
v . _N1cKay	 (1934 )
v . 1I„i~cair	 (1906 )
v. Mann	 (1885 )
v. Mead	 (1824 )
v . Keyrick	 (1929 )
v. Minness and Moran	 (1933 )
v . Mitchell	 (1892 )
v . Mooney	 (18555 1 )
v. Moscovitch	 (1924 )
v . Murphy	 (1869 )
v . Murton	 (1862{)

v. Musgrave and Reid	 (1926) {

v . Nat Bell Liquors Ld	 [1922]

PAGE

	

Bell . C .C . 20	 341 , 341,34 2
Bell, C .C . 253 1

	

29 L .J ., M .C. 147	 3, 1 1
8 Cox, C .C. 300 j

12 Man . L .R . 319 340, 34 1
2 Can. C.C . 350 .
8 Car . & P . 610	 3 4
4 B. & C . 3291 18 6

107 E .R . 1081 """" . ' "
2 F. & F . 788	 395

35 Can. C.C . 240	 53 3
	 5,

	

12, 17
8 Cox, C.C . 278

	

340,34 1Bell, C .C . 242 j	
Cox, C.C . 260 j

	

34 0
Bell, C .C . 238 j . .. . . . . .

2 B. & C. (n .)	 1 1
15 B .C. 476	 22 6
8 Sask . L .R . 233	 7

40 O .L.R. 173	 238,239,24 0
L .R . 1 C .C . 187

138 L .J.M.C. 82	 1 1
11 Cox, C .C . 250

	

J
16 Can . C .C . 379	 42, 4 8
4 B. & Ad . 345	 18 6
2 D.L.R . 499	 26 2

49 B .C . 537	 22 6
35 B .C . 1	 48 0
11 B .C . 157	 26 2
33 O .W.N. 153	 22 6
10 Cr . App . R. 117	 9
65 O .L.R. 8

4 Can. C .C . 101	 34 0
5 Can . C .C . 324	 3, 5, 1 7

36 Can . C .C. 28	 1 0
13 Can . C .C . 80	 47 7
33 B .C . 158	 34 8
45 B .C . 503	 351,35 2
2 Q.B . 167' ,

60 J .P. 536	
5, 1 7

10 B .C . 1	 2, 6, 7
3 I .B. 643	 231,234

15 B .C . 22	 340,34 2
23 Can . C .C. 488	 22 6
8 Can. C .C . 234	 43 4

19 B .C . 22	 22 6
62 Can . C.C. 188	 197, 20 0
12 Can . C .C. 114	 6
49 J.P. 743	 1 2
2 B. & C . 605	 2

45 T .L .R . 421	 183,188,19 2
47 B .C . 321	 533,534
17 Cox, C .C. 503	 11, 1 2
5 Cox, C .C . 318	 1 1

18 Cr . App. R. 37	 20 0
L .R. 2 P .C. 535	 53 3

3 F. & F. 492	 6, 8, 1 0
58 N .S .R . 53 6
46 Can. C .C . 45	 97, 20 1

2 A .C . 12 8
37 Can . C .C. 129c	 43 6



xxvi.

	

TABLE OF CASES CITED .

	

[VOL.

R . v . Newton and Carpenter	 (1859 )
v . Nicolas	 (1852 )
v. North	 [1927 ]
v . 011is	 [1900 ]
v . Osborne	 [1905 ]
v . Owen	 (1825 )
v . Paulson	 (1920 )
v . Peel	 (1860 )
v. Perkins	 (1852 )
v. Perro	 (1924 )

v. Perry	 [1909 ]

v . Petrisor	 (1931 )
v . Pickford	 (1914 )
v . Pinsk	 [1935 ]
v . Pollard	 (1909 )
v . Porter	 [1910 ]
v . Porter	 (1935 )
v. Reader	 (1922 )
v. Reason	 (1722 )
v. Rhodes	 (1898 )

v . Rispal	 (1762)
{

v . Roden	 (1874 )
v . Rodney	 (1918 )
v. Rowland	 (1898 )
v. Sadiek Bey	 (1914 )
v. Sbarra	 (1918 )
v. Scaife	 (1836 )
v. Schwartzenhauer	 (1935 )
v . Sharpe and Inglis	 (1921 )
v . Shellaker	 [1914 ]
v . Simmons	 (1934 )
v . Simpson	 (1826 )
v . Sinclair	 (1906 )

v. Smith	 (1865 )

v. Smith	 (1887 )
v. Smith	 (1905 )
v. Smith	 (1915 )
v . Soo Kit Sang	 (1936 )
v . Sparhan et al	 (1875 )
v . Starkie	 [1922 ]

(
v . Steele	

( 1923 )
. .

	

[1924 ]

v . Sugarman	 (1935 )
v . Sullivan	 [1923 ]

v. Tate	 [1908 ]

v. Taylor	 (1826 )

v . Walker and Chinley	 (1910 )
v . Whitmarsh	 (1898 )
v . Wiggins	 (1867 )
v . Williams	 (1912)

PAGE
1 F. & F . 641	 3
6 Cox, C .C . 120	 1 1
1 K .B . 491	 49 2
2 K .B . 758	 23 1
1 K .B . 551	 5
1 M.M .C . 96	 340

90 L .J.P .C. 1	 17 7
2 F . & F . 21	 1 1
5 Cox, C .C. 554	 340, 341, 34 2

34 B .C . 169	 4 5
2 K .B. 69 7

78 L .J .K .B . 1034	 7, 9, 10, 1 1
2 Cr . App . R . 267 J

56 Can . C .C . 389	 23 2
10 Cr . App . R. 269	 9

1 D.L .R . 307	 22 6
19 O .L .R . 96	 230, 231, 232, 235
1 K .B. 369	 18 8

25 Cr. App. R. 59	 23 2
31 B .C . 417	 348

1 Str . 499	 6, 8
19 Cox, C.C . 182	 23 1
3 Burr . 1320 I

	

18 5
97 E .R . 852	
12 Cox, C.C . 630	 23 1
42 O.L.R. 645

	

26 2
62 J .P . 459	 5, 12, 1 7
25 Can . C .C . 259	 22 6
13 Cr . App . R . 118	 55 6

1 M . & Rob . 551	 8
50 B .C . 1	 22 6
15 Sask . L .R . 35	 349
1 K.B. 414	 226

48 B .C . 398	 42
2 Car . & P. 415	 230

12 Can . C .C . 20	 187
L . & C . 607

34 L .J.M .C . 153 t	 1 2
10 Cox, C .C . 82 f
16 Cox, C.C . 170	 1 1
20 Cox, C.C . 804	 23 1
84 L.J .K .B . 2153	 231, 23 4
50 B .C . 386	 475, 476, 477, 47 9
25 1J .C .C .P . 143	 6
2 K .B. 275	 4

33 B .C . 197 j

	

22 6
S .C .R. 1	

25 Cr . App . R. 109	 52 0
1 K .B . 47

	

23 2. . . . . . . . . . . . . . . . . . . .
2 K.B . 68 0

77 L.J .K .B . 1043
99 L .T . 620

1 Cr . App . R. 39 J

7 D. & R . 622	 43 6
1 East, P .C . 354

	

6 9
1 Den. C.C . v .-vii . j

15 B .C . 100	 8
62 J .P . 680	 1 1
10 Cox, C .C . 562	 3 4

8 Cr . App . R . 71	 19 9

v . Tinckler	 (1781)

12



L.]

	

TABLE OF CASES CITED .

	

XXVII .

v . Woodhead	 (1847) {
v . Woods	 (1897 )

Wyatt	 T
(1903 )

1 [1904 ]
- (a lunatic), Re	 (1860)

	

8
Rahal v. Burnett	 (1931)

	

4 5
Rainey v . Kelly	 (1922)

	

6 9
Rally, Re	 (1911)

	

2 5
Ramsey (G. IL), Deceased, In re Estate o f
	 (1935)

	

5 0
Ransom v . Burgess	 (1927)

	

9 1

	

Has Behari Lal v . The King-Emperor (1933 )

	

10 2
Rawlinson v . Clarke	 :	 (1845)

	

1 4
Rayfield v. B .C . Electric Ry . Co	 (1910)

	

1 5
Raymond v. Township of Bosanquet	 (1919)

	

5 9
Rayner v. Mitchell	 (1877)

	

2
Read v. Chapman	 (1732)

	

2
Reed v. Renton and Pettinger 	 [1924]

	

2
Reeves v . Butcher	 [1891]

	

2
Registrar of Trade Marks v . W. & G . DuCros ,

Lim	 (1914)

	

83 L .J. Ch . 1	 9 2
Richards v. McBride	 (1881)

	

8 Q .B .D . 119

	

509. . . . . . . . . . . . . . . . .
v. Williams	 (1905)

	

11 B.C . 122	 6 7
v. The Attorney-General 	 (1845)

	

12 Cl . & F. 42	 443
Ridings v . Board of Trustees of Elmhurst

S .D . Mo . 3665	 (1926 )
Ridley v. Plymouth Baking Co	 (1848 )
Ristow v . Wetstein	 [1934 ]
Robbins v. Jones	 (1863 )
Robertson v . Beers

	

	 (1899 )
v. Northwestern Register Co .
	 (1910 )

Robins v. Robins	 [1907 ]
Robinson v . Fenner	 (1913 )
Roddy v. Lester	 (1856 )
Rogers v . Hawken	 (1898 )
Roman v. Motorcar Loan Co	 (1930 )
Romano v . Columbia Motors Ltd . [1930]

{
Rose v. B .C . Refining Co	 (1911 )
Ross's Trusts, In re	 (1871 )
Rossiter v . Trafalgar Life Assurance Asso -

ciation	 (1859 )
Rousseau v. Rousseau	 [1920 ]
Royal Bank v . The King	 [1931 ]

of Canada v. Larne

	

"926 1l [1928 ]
v . McLennan (1918 )
v . Whieldon (1916 )

Royal Pregrogative of Mercy 	 [1933 ]
Rudd v. Rudd	 [1924 ]
Russell v . Shenton	 (1842 )
Rutherford v . Morgan	 (1904)

	

2 M.M .C . 214	
S

St . George, The	 [1926]

	

P. 221	 101,10 8
St . Helens Colliery Co . v . Hewitson	 [1924]

	

A .C . 59	 495, 50 2
St . Regis Pastry Shop and Baumgartner v .

Continental Casualty Co 	 (1928)

	

63 O .L .R . 337	 420

R . v . Wong Cheun Ben	 (1930 )

V .

42
43

2
17 5

5
73

1

1 0
22 7

28 9
51 5
54 8
28 9

B .C . 83	 302
J .Y . 133	 55 5
L.J.P .C . 144	 53 3
M. & W . 187	 41, 42
B .C. 361	 521,52 8
S .C.R. 452	
C .P .D . 357	
Str . 937	
W.W .R. 223	
Q .B . 509	

B .C . 520

	

PAGE

B .C . 188	 43 5

Car . & K . 520

	

3 2E .R . 216

	

""""" "
B .C . 585	
L .J.Q .B . 15 lK .B. 188 }	
W.R . 333	
B .C . 122	
D.L .R. 534	
O .L .R . 112	

3 3

346
495
492
324
334

21 Sask . L .R. 1	 14 1
2 Ex. 711	 542

S .C.R . 128	 19, 21, 22, 30, 548
15 C .B . (a-s .) 221	 34 5
7 B .C. 76	 33 8

Man. L.R. 402	 17 7
P .B . 13	 44 1
K .B . 835	 7 0
U.C .Q .B . 259	 31 1
Cox, C .C . 122	 26 2
B .C . 457	 57, 6 1
B.C . 16 8
W .W .R. 159	 25 8
B .C . 215	 14 1
L.R. 13 Eq. 286	 51 0

19
2
3

1 4
1 9
4 2
42

1
1 6

27 Beay . 377	
3 W .W .R. 384	
2 D .L .R . 685	

S .C .R . 218

	

359, 3 6A .C. 187

	

. . .' ."" . .
25 B .C . 183	
23 B .C . 436	

S .C .R . 269	
P . 72	

11 L.J.Q .B . 289	

41 6
30 4
46 9
36 1

42 8
37 3
199

7 1
34 5
208



xxvzzi .

	

TABLE OF CASES CITED .

	

[Vol..

Salaman v . Warner	 (1891 )
Sales v . Calgary Stock Exchange	 [1931 1
Saloman v . Saloman & Co	 [1897 ]
Salter v . B .C . Electric Ry. Co	 (1916 )
Salveson or von Lorang v. Administrator o f

Austrian Property	 [1927 ]
Sanderson v . Collins	 [1904 ]
Saner v . Bilton	 (1879 )
Sankey v . Regem	 [1927 ]
Sapiro v . Leader Publishing Co. Ltd. (1926 )
Saunby v. London (Ont .) Water Commis-

sioners	 [1906 ]

Sehom berg v . Holden	 (1899)
{

Scoble v . Woodward	 [1924 ]
Scott v . Fernie	 (1904 )

v . Sampson	 (1882 )
v . Scott	 (1891 )
& Peden v . Elliott	 (1926 )

Scribner v. Pareells	 (1890 )

Seal v . Turner	 [1915]
{

Seaway, The	 (1880 )
Seiden v . Pinkerton	 (1926 )
Serif v. Luff	 (1884 )
Serjeant v . Dale	 (1877 )

Shadin v . David Spencer Ltd	 (19355)
{

Sheard v . Webb	 (1854 )
Shearer v . Canadian Collieries (Dunsmuir )

Ltd	 (1914 )
Sheffer v. City of London Electric ( (1894 )

Lighting Company	 [1895 ]
Shephard v . Shephard	 (1925 )
Shepherd v. The Midland Railway Company
	 (1872 )

Sheppard v . Sheppard	 (1908 )
Sherwood v . Cline	 (1888 )
Ship M. F. Whalen v. Pointe Anne (

Quarries Limited	 (1921) 1
Simpson v . Crowle	 [1921 ]
Skene v . The Royal Bank	 (1920 )
Skipton Industrial Co-operative Society

(Limited), The v . Prince	 (1864 )
Slack v. Leeds Industrial Co-opera- j [1923 ]

Live Society, Ld	 [1924 ]
Smith v. Fair	 (1885 )

v . Hurst	 (1852 )
v. London and St . Katharine Dock s

co	 (1868 )
Smith v. Nethersole	 (1832 )
Sneezmn, In re. Ex parte Davis	 (1876 )

Somerville v . Hawkins	 (1850) 1
South Eastern Rail . Co. v. Railway Com-

missioners, &e	 (1881 )
Spencer v . City of Vancouver	 (1921 )
Spill v . Manic	 (1869 )
Spiller, In re	 (1860 )
Spincer v . Watts	 (1889)

PAGE

60 L .J .Q.B . 624	 504
3 W .W.R. 392	 21 7

A.C . 22	 50 9
10 W.W.R. 617	 51 8

A .C . 641	 7 0
1 K .B . 628	 495

11 Ch . D. 416	 292
S .C .R. 436	 262

20 Sask. LR. 449	 11 4

296

21 3

39 1
51 5
114
264
154
299

173

9 9
49 5
33 4
49 3

253

140

19 B .C. 277	 521
64 L .J . Ch . 216

.

	

295, 296, 2971 Ch . 28
7

8 7
56 O.L.R. 555	 441

25 L .T. 879	 408,409
13 B .C . 486	 264
17 Out . 34	 95
63 S .C .R . 109

	

47 0
63 D .L .R . 54 5
3 K.B. 243	 49 2

59 D .L .R . 469

. . . . . . . . . . . . . . . .

33 L .J .Q.B. 323	 493
1 Clr . 431 37 2

A .C. 851	
11 A.R . 755	 17 7
10 Hare 30	 443

L .R . 3 C .P . 326	 3 8
2 Russ . & M . 450	 333
3 Ch. D. 463	 509

20 L .J .C .P . 131 1
583

	

113, 115, 116, 11 8
10 C .B .

	

f

50 L .J .Q .B . 201	 492
30 B .C. 382	 31 1
38 L .J . Ex. 138	 11 3
6 Jur. (N.s .) 386	 289

23 Q .B.D . 350	 364

A .C . 110	
6 B .C . 419

	

1
1 M .M.C. 290	
1 W .W.R. 1040	

11 B .C . 91	
8 Q .B .D . 491	
4 B.C . 316	

37 B .C . 143	
20 Out . 554	

3 I .B . 194
84 L.J.K .B . 165 8

	

Q .A.D . 267	

	

31 O .W .N. 325	

	

28 Sol . Jo . 432	
2 Q .B.D . 558	

50 B .C . 55
J1 W .W.R. 693	

	

23 LT. Jo . 48	



L.]

	

TABLE OF CASES CITED .

Spiral Globe, Limited, In re	 [1902 ]
Sproule (Robert Evan), In re	 (1 8
Stancliffe (C . W.) & Co . v . City of Van -

couver	 (1912 )
Standard Trust Co . v . Little (No . 2) (1915 )
Stanley v . National Fruit Co . Ltd	 [1931 ]
Stark v . Stark and Hitchins	 [1910 ]

Starling's Case	 (1664 )

State v. Graham	 (1923 )
Stewart Iron Works Co . v . B .C . Iron, Wire

and Fence Co	 (1914 )

Stileman v . Ashdown	 (1742 )
Stollmeyer v. Petroleum Development Co.
	 (1918 )

Storey v. Ashton	 (1869 )
Stuart v. Bell	 [1891 ]
Sundar Singh v. McRae	 (1922 )
Sutcliffe v. Clients Investment Co 	 [1924 ]
Swadling v . Cooper	 [1931 ]

Swartz Bros . v. Wills	 [1935]
(
j

Sweetland v . The Turkish Cigarette Com-
pany	 (1899)

PAGE

1 Ch . 396	 27 0
12 S .C.R . 140	 435, 43 7

18 B .C. 629	 17 2
8 W .W .R. 1112	 32 4

S .C.R . 60	 54 8
P. 190	 45 0

1 Sid . 17 4
1 Keb . 650

	

18 51 Lev . 125

	

" '
82 E.R . 1039 J

117 S .E . 699	 3

20 B.C . 515 . . . .273, 274, 275, 366, 367, 36 9
2 Atk . 477	 442

87 L.J.P.C . 83	 29 7
L.R . 4 Q .B . 476	 495

2 Q .B . 341	 11 7
31 B .C. 67	 36 4

2 K .B . 746	 461, 462, 463, 464
A .C . 1	 54 8

80 L .T. 472	 49 2

49 B .C. 140

	

. .129, 130, 131 ,1 W.W .R. Appendix II .

	

134, 137, 280 ,S .C .R . 628

	

283, 389, 54 7
3 D.L .R . 27 7

T
Tabernacle Permanent Building Society v.

Knight	 [1892 ]
Tanaka v . Russell	 (1902 )
Tarn v . Scanlan	 [1928 ]

Tart v . G. W. Chitty & Co	 [1933]
{

Tate v. Hennessey	 (1901 )
Tatroff v . Ray	 (1934 )
Taylor v . Caldwell	 (1863 )

v . Hawkins	 (1851 )
v. London Life Insurance Co . (1934 )

Tecumseh Public Utilities Commission an d
MaePhee, Re	 (1930 )

"Telegrafo," The or "Restauracion"	 (1871 )
Tennant v. Union Bank of Canada	 [1894 ]
Terainshi v. Canadian Pacific Ry . Co. (1918 )
Thomas Coal Co. Ltd. v. Red Deer Valley

Coal Co., Ltd	 [1935 ]
Thompson v. Nye	 (1850 )

v. Regem	 [1918 ]
v . Scollard	 (1929 )

[1933 ]
Tidy v . Battman	

[1934 ]
Timson, Re	 (1870 )
Todd, v. Dun, Wiman & Co	 (1888 )

v. Flight	 (1860 )
Toms v . Wilson	 (1863 )
Toogood v . Spyring	 (1834)

A.C . 298	 31 4
9 B .C . 24	 33 8

A.C . 34	 15 4
2 K .B . 45 3

	

102 L.J .K .B . 568

	

19, 20, 21 22, 29, 3 0

8 B .C . 220	 140, 14 6
49 B .C . 24	 194,19 5

3 B . & S. 826	 34 6
20 L .J .Q .B. 313	 11 4
43 Man. L.R . 97	 492

66 O .L .R . 231	 289
L.R. 3 P .C. 673	 10 9
A .C . 31	 305

25 B .C . 497	 345

2 W.W.R. 638	 364
16 Q .B . 175	 11 4

A .C . 221	 23 3
41 B .C . 206	 334, 33 7

W .N. 27 6
150 L.T . 90

	

103 L.J .K .B . 158	
' 20, 22, 3 0

1 K .B . 319

	

J
L .R . 5 Ex. 257	 43 6

15 A .R . 85	 11 7
9 C .B. (N .s .) 377	 34 5

32 L .J .Q .B. 382	 17 7
3 L.J . Ex. 347	 114



TABLE OF CASES CITED .

	

[VOL.

Toronto Brewing and Malting Co . v . Blake
	 (1882 )

Toronto Railway v . King	 [1908 ]
Township of Waterloo v . Town of Berli n
	 (1904 )

Trache v. Canadian Northern Railway Co.
	 [1929 ]

Trenwith, Re	 [1934 ]

Trewinian v . Howell	 (1588 )

Tuff v. Warman	 (1858 )
Turner v . Bowley and Son

	

	 (1896 )
v . Kingsbury Collieries, Ltd . [1921 ]

Turpie v. Oliver	 [1925 ]
Two Ellens, The	 (1871 )
Tyrrell' s Trusts, In re	 (1889)

U
United Buildings Corporation and City o f

Vancouver, In re	 (1913 )
Untermyer Estate v. Attorney-General for

British Columbia	 [1929 ]
T.U .S . Shipping Board v. Laird Line Ld .
	 [1924 ]

Uxbridge Hardware Co . Ltd. v . Musselman
	 (1930)

V
((1932 )

Vandepitte v. Preferred Accident {
Insurance Co	 j [1933 ]

Victoria (B.C.) Land Investment Trust ,
Ltd . v . White	 (1920 )

Victorian Daylesford Syndicate, Limited v .
Dott	 [1905 ]

Vigeant v . Regem	 [1930 ]
Voight v. Groves	 (1906)

W
Wabash Railway Co . v. rollick	 (1920 )
Wagner, In re	 (1903 )
Wake v . Han-op	 (1861 )
Wakelin v. London and South Western Rail -

way Co	 (1886 )
Walker v. B .C . Electric Ry. Co	 (1926 )

v . McDermott	 [1931 ]
Walsh, Re	 (1853 )

v . Walsh	 (1795)
{

Walt v . Barber	 (1899
tth)

Wanderers Hockey Club v . Johnson	 (1913 )
Warner v. Symon-Kaye Syndicate	 (1894 )
Warwick, Etc ., Railway Co ., In re

Pritchard's Case	 (1854 )
Watson v . Smith	 (1899 )
Watts and Attorney-General for British

Columbia v . Watts	 [1908 ]
Wegener v . Matoff	 (1934 )
Wehrfritz v . Russell	 (1902)

PAGE

2 Ont . 175	 14 1
A .C . 260	 51 5

8 O.L.R. 335	 31 1

1 W.W .R . 100	 11 4
O .R . 326	 354,355,358
Cro . Eliz . 9 1

78 E.R. 349

	

54 1

5 C .B . (N.s .) 573	 22
12 T.L .R . 402	 11 7
3 K.B . 169	 492
3 W .W.R. 687	 20

L.R . 3 A . & E . 345	 98, 10 1
23 L.R. Ir . 263	 28 9

18 B.C . 274	 140
S .C .R . 3 1
D .L .R . 315 " "

. . 123, 124, 127,453, 455~

A .C. 286	 54 7

66 O .L .R . 435	 324

102 L .J .P .C. 21
148 L .T. 16 9
49 T .L .R . 90	 31 8

A .C . 7 0
1 D .L.R . 289 j

27 B .C. 559	 40 2

2 Ch . 624	 5 8
S .C .R . 396	 3, 4

12 B .C. 170	 34 5

60 S .C .R. 375	 52 1
6 O.L .R. 680	 380,510
6 H. & N. 768	 47 0

12 App . Cas . 41	 36,51 4
36 B.C . 338	 59

S .C .R. 94	 97
1 El . & B1 . 383	 492

Prec. Ch . 53 t
24 E .R . 27

	

.

	

51 0

6 B .C . 461	 334,338
18 B .C . 367	 7 1
27 N.S.R . 340	 17 7

5 De G . M . & G . 495	 372
15 T .L.R . 473	 11 4

A .C . 573	 264
49 B .C . 125	 120, 121, 496
9 B.C . 50, 79	 334, 33 8

1



L .]

	

TABLE OF

	

CASES CITED .

Weigall v . Westminster Hospital (Gover-
nors)	 (1936 )

Welch v. Grant	 [1920] 1
v. Welch	 (1692) 1

Wells, Ira re	 (1932 )
v . Wells	 (1874 )

Welsh v . Mulock	 [1924]
{

Westaway v. Stewart	 (1909 )
Western Imperial Co . v. Nicola Land Co .
	 (1921 )

Whatman v . Pearson	 (1868 )
Whieldon v. Morrison	 (1934 )
Whimster v . Dragoni	 (1920 )
White v . Steel	 (1862 )
Whiteley v . Adams	 (1863 )
Widnes Alkali Company (Limited) v. Shef-

field and Midland Railway Company' s
Committee	 (1877 )

Wiggins v. Peppin	 (1837 )
Wilehick v. Marks	 (1934 )
Wilkinson v. Coverdale	 (1793 )
Williams, Ira re	 (1866 )

v . Fraser	 (1925 )
v. Jones	 (1865 )
v . Permanent Trustee Company

of New South Wales, Limited 	 [1906]
Williams v. Richards	 (1895 )

Creek Bed Rock Flume & Ditch
Co . v . Synon	 (1867 )

Willis v . The Coca Cola Company of Canada
Ltd	 (1933 )

Willoughby v . Horridge	 (1852 )

Wills v. Swartz	 [1935 ]

& Sons v . McSherry	 [1913 ]
Wilson v. B .C . Refining Co	 (1914 )

v. Henderson	 (1914 )
v . Tullman	 (1843 )
v. Walters	 [1926 ]
v . Whitten	 (1889 )
& Co . v . Smith	 (1845 )

Winch v . Bowel l	 (1922 )

Windsor v . Copp	 (1906)
{

Wingate's Patent, In re	 (1931 )
Wohlenberg v . Lageman	 (1815 )
Wood v . Conway Corporation	 [1914 ]
Woodcock's Case	 (1789 )
Woodhouse v . Newry Navigation Co . [1898 ]
Wray v . Kemp	 (1884 )
Wren v . Weild	 (1869 )
Wright v . Woodgate	 (1835)

Y
Young, Ex parte . In re Kitchin . . . ( 1881 )
Young (J. L.) Manufacturing Company,

Limited, In re	 [1900]

PAGE

46 5

17 2

51 0

27 0
50 9

88

17 7

29 B .C . 390	 196
L .R . 3 C .P . 422	 49 6

48 B .C. 492	 482, 48 3
28 B .C . 132	 42, 4 4
31 L .J .C .P . 265	 49 2
15 C .B . (A .S .) 392	 11 7

37 L .T . 131	 14 0
2 Beay. 403	 29 9

103 L .J .K .B . 372	 34 5
1 Esp . 75	 41 5
1 Ch . Ch . 372	 28 9

35 B .C . 481	 366,367,36 9
3 H. & C. 600	 49 5

	

A .C . 249	 50 9

	

3 B .C. 510	 33 8

1 M .M .C . 1	 20 8

47 B .C . 481	 40 6
12 C .B . 742	 3 8
49 B.C . ]40

. .129, 130, 131 ,3 D .L .R. 377

	

134, 137, 280 ,
S .C .R . 62 8

1 W.W.R. Appendix II . )

	

283,389,547

1 K .B . 20	 349
20 B .C . 209	 7 1
19 B .C . 45	 365
6 Man . & G . 236	 5 8
1 K .B . 511	 29 2
1 M .M .C . 38	 20 8

44 'U .S . 762	 15 4
31 B .C . 186	 51 5
12 B .C . 21 2
2 M.M.C. 318	

20 8

2 Ch . 272	 49 2
6 Taunt . 251	 31 2
2 Ch . 47	 296
I Leach, C.C . 500	 1 0
1 I.R . 161	 296,29 7

26 Ch . D . 169	 29 9
L.R . 4 Q .B . 730	 11 4

2 C.M . & R. 573	 11 6

17 Ch . D . 668	 542

2 Ch . 753	 140 .14 6

52 T .L.R. 301	
3 W .W .R. 38 8

28 B.C . 367

	

. . . . . . . . . . . . . . . .
Free . C .C. 189 )

22 E .R. 1153

	

S
101 L .J . Ch . 346	
43 L.J . Ch . 681	

N.Z.L.R. 67 3
G .L .R . 169	

10 W.L.R . 623	



"COURT OF APPEAL ACT . "

H IS HONOUR the Lieutenant-Governor has been pleased to

order that, pursuant to section 2 of the "Court Rules of Practice

Act," being chapter 224 of the "Revised Statutes of British

Columbia, 1924," and amending Acts, and pursuant to section

33 of the "Court of Appeal Act," being chapter 52 of the

"Revised Statutes of British Columbia, 1924," and amending

Acts, the following rules be added to the "Court of Appeal Rules ,

1924" :

" (1.) SITTINGS OF COURT.

"2A . (1 .) The Court of Appeal for the hearing of all appeal s

or other matters and the disposal of all business which may b e

lawfully brought before it shall sit at the City of Victoria an d

at the City of Vancouver, and shall hold six sittings in each year

commencing on the days following, and continuing in each of

the said cities until the business before the Court is disposed of

or until the next sitting of the Court ; that is to say :

"The first sitting on the second Tuesday in January at th e

City of Victoria ;

"The second sitting on the first Tuesday in March at the Cit y

of Vancouver ;

"The third sitting on the second Tuesday in April at the City

of Victoria ;

"The fourth sitting on the third Tuesday in May at the City

of Vancouver ;

"The fifth sitting on the second Tuesday in September at th e

City of Victoria ; and

"The sixth sitting on the first Tuesday in November at th e

City of Vancouver.

"(2.) Except by consent or unless the Court shall otherwis e

order, appeals remaining undisposed of at the end of a sitting

shall be heard at the next sitting.



"(3.) The Court may order that all appeals remaining undis-

posed of on or after the fourteenth day of a sitting be heard at

the next sitting .

" (2.) FACTUMS .

"14A. Where the appeal is from a final judgment, order, or

decree of the Supreme Court in eases where the amount involve d

exceeds $1,500, or where the costs of the appeal would be taxabl e

under Columns 2, 3, or 4 of Appendix N, the appellant and th e

respondent shall each deposit with the Registrar at least two day s

before the first day of the sitting at which the appeal is to b e

heard, for the use of the Court, six copies of his factum .

"14B. The factum shall consist of three parts as follows : —

"Part I .—A concise statement of the facts :

"Part IL—A concise statement setting out clearly in wha t

respect the judgment, order, or decree is alleged to b e

erroneous . When the error is alleged with respect to the

admission or rejection of evidence, the evidence admitted

or rejected shall be set out in full . When the error alleged

is with respect to the charge of the Judge to the jury, th e

language of the Judge and the objection of Counsel shal l

be set out in full :

"Part III.—A brief synopsis of the argument setting out th e

points of law or fact to be discussed, with a particula r

reference to the page and line of the appeal-book and th e
authorities relied upon in support of each point . When a

statute, regulation, rule, ordinance, or by-law is cited o r

relied on, so much thereof as may be necessary to the

decision of the case shall be set out at length, except wher e

the statute, regulation, rule, ordinance, or by-law exceeds

ten folios, and in such case it shall only be necessary to
give the appropriate reference .

"14c. The Court may in its discretion, and upon such term s
as it considers just, permit counsel to use arguments, raise point s

of law, and cite authorities not mentioned in the factum .



"14D. The factum may be printed or typewritten ; the size
of paper to be the same as the appeal-book, and the provisions
of Rule 12 with regard to the form and manner of printin g
appeal-books shall, mutatis mutandis, apply to printing th e
factum, and in cases where the factum is printed it shall b e
sufficient if it is prepared in the manner and form required by
the rules of the Supreme Court of Canada .

"14i . The factum shall not contain irrelevant matter nor
reproduce matter which appears in the appeal-book where refere -
once to it will reasonably suffice .

"14E. If the appellant does not deposit his factum within th e
time prescribed by Rule 14A, the respondent, if he shall hav e
duly filed his factum, shall be at liberty to move to dismiss th e
appeal .

"14G. If the respondent fails to deposit his factum within th e
time prescribed by Rule 14A, the appellant shall have the righ t
to have the appeal heard ex pane ; provided, however, that th e
Court may permit the respondent to file his factmn within suc h
time and on such terms and conditions as the Court may order.

"14m In default of compliance by any party with these rule s
the Court may refuse to hear him or may impose such terms upon
hint as it may deem just.

"141. The factum and copies first deposited with the Regis-
trar shall be kept by him under seal, and shall not be communi-
cated to the opposite party until the latter shall himself deposi t
his factum .

"14J. So soon as the factums of both parties have been
deposited with the Registrar, each party shall, at the request of
the other, deliver to him two copies of his factum .

"14K. The parties to the appeal or their counsel may b y

written consent filed with the Registrar dispense with the deposi t
of factums by either or both parties, or may vary the time for th e
deposit of factums .



"14L. The Registrar shall not accept any factum unless the

requirements of these rules are substantially complied with .

"14M. Where an appeal involves matters of constitutional

law or intricate questions of law or fact, the Court or a Judge

may at any time at or after the hearing of the appeal and before

taxation of costs order an increase in the fee provided for the

factum in tariff item No. 25A in Appendix N . "

And that Rule 2A of the "Court of Appeal Rules" do come

into force on the 31st day of December, 1935, and that Rule s

14A to 14M, inclusive, of the said "Court of Appeal Rules" do

apply to all appeals heard after the close of the June sitting o f

the Court of Appeal at Victoria in the year 1935 .

GORDON MeG. SLOAN ,

Attorney-General .

Attorney-General's Department ,
Victoria, B .C.



"COURT OF APPEAL ACT ."

WHEREAS by Order of the Lieutenant-Governor in Counci l

No. 723, approved on the 10th day of June, A .D . 1935, Rules

14A to 14m, inclusive, were added to the "Court of Appeal Rules,
1934," and by the said Order said Rules 14A to 14M, inclusive,
were made applicable to all appeals heard after the close of th e

June sitting of the Court of Appeal at Victoria in the year 1935 :

And whereas it is desired to postpone the application of th e

said Rules 14A to 14m, inclusive, until after the close of th e

October sitting of the Court of Appeal at Vancouver in the yea r

1935 :

Therefore, His Honour the Lieutenant-Governor in Counci l

has been pleased to order that, pursuant to section 2 of the "Court

Rules of Practice Act, " being chapter 224 of the "Revised

Statutes of British Columbia, 1924," and amending Acts, and

pursuant to section 33 of the "Court of Appeal Act," bein g

chapter 52 of the "Revised Statutes of British Columbia, 1924,"

and amending Acts, that portion of Order in Council No. 723

aforesaid making the said Rules 14A to 14M, inclusive, apply

to all appeals heard after the close of the June sitting of th e
Court of Appeal at Victoria in the year 1935 be rescinded, and

that the said Rules 14A to 14m, inclusive, do apply to all appeals

heard after the close of the October sitting of the Court of Appea l

at Vancouver in the year 1935.

GORDON MoG . SLOAN ,

Attorney-General.

Attorney-General's Department,
Victoria, B .C., September 10th, 1935 .



"COURT RULES OF PRACTICE ACT . "

H IS 1401\ Ot R the Lieutenant-Governor in Council has bee n

pleased to order that, pursuant to sections 2 and 3 of the "Court
Rules of Practice Act," being chapter 224 of the "Revise d
Statutes of British Columbia, 1924, " and amending Acts, and

pursuant to section 33 of the "Court of Appeal Act," being
chapter 52 of the "Revised Statutes of British Columbia, 1924, "

and amending Acts, "The Court of Appeal Rules, 1924," b e
amended by striking out Rule 11 therein, and substituting there -
for the following :-

"11 . The party appealing from a judgment or order shall
leave with the Registrar a copy of the notice of appeal to be filed ,
together with a pmcipe for hearing the appeal, fourteen day s
before the day for hearing in the case of appeals where factum s
are required to be deposited, and two days before the day fo r
hearing in cases where factums are not required to be deposite d
or where the parties have filed a consent with the Registrar dis-
pensing with the filing of factums pursuant to Rule 14K ; and
the officer shall thereupon set down the appeal to be heard, an d
the party appealing shall at the time of the filing of the pwecip e
deliver to the Registrar twelve copies of the Appeal-book, i f
printed, or six copies, if written, and shall forthwith thereafte r
deliver one copy of the Appeal-book to the other party to th e
appeal ."

GoRDoN McG . SLOAN ,

Attorney-General .

Attorney-General's Department,
Victoria, B .C., November 14th, 1935.



REPORTS OF CASES
DECIDED IN THE

COURT OF APPEAL,
SUPREME AND COUNTY COURT S

OF

BRITISH COLUMBIA ,

TOGETHER WITH SOM E

CASES IN ADMIRALTY

REX v. SCHWARTZENHALTER.

Criminal law—Abortion—Counselling — Dying declaration—Accomplice —
Corroboration—Charge—Warning to jury—Criminal Code, Secs . 69 (d) ,
259 (d) and 303 .

On a charge of counselling or procuring a person to commit an abortion o n

a girl, resulting in her death, the only evidence was a dying declaratio n

of the girl which included statements made by accused to the girl som e

time previous to the abortion, advising her where to go for the operation

and giving her money for that purpose . On the submission that this
part of the dying declaration relating to "counselling" not being par t
of the res gestw was inadmissible, and that the declaration should be

confined to the cause of death and the circumstances immediatel y

surrounding it :
Held (MCPHILLIPS, J .A. dissenting), that it is part of the res gestw a s

appears from a perusal of sections 69 (d), 259 (d) and 303 of th e

Criminal Code . "Counselling" was in part the cause of death and i n

the true sense associated with it and part of the event. By law "coun-

selling" leading to death creates a criminal offence and is necessaril y

included in the circumstances surrounding it .

The charge to the jury as to convicting on the uncorroborated evidence of

the deceased girl who was an accomplice recited "it may be that you

may say to yourselves if there ever was a ease where a jury, having th e
power to convict, ought to convict, this is the case . It is within your

C. 3 .
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power to do it, keeping in mind everything I have tried to say to you .

1935

	

If keeping all those things in mind, the dangers, and the law as I have

zExxAtlER
feel that way, gentlemen, then it is your duty to convict, but be very ,
very careful." On objection to the phrase "then it is your duty to
convict " :

Held (McPnILLIPs, J .A . dissenting), that it must be read in the light of
the context and it is not misdirection to tell a jury that if they go
through the mental progress outlined based upon a proper charge, the y
are, notwithstanding proper warnings, absolutely convinced of the guil t
of the accused, that in such an event it would be their duty to convict .

APPEAL by defendant from his conviction by MCDONALD, J .

at Vernon on the 9th of November, 1934, on a charge that he
did counsel or procure one Grietje Sundquest to commit an
indictable offence, namely to use unlawfully on the person o f
Veronica Kuva an instrument or instruments with intent t o
procure a miscarriage of Veronica Kuva, which offence the sai d

Grietje Sundquest did commit and did thereby kill the sai d
Veronica Kuva.

The appeal was argued at Victoria on the 17th of January ,
1935, before MAR'L'IN, MCPHILLIPS, MACDONALD and Mc-
C CARRIE, JJ.A .

van Roggen, for appellant : Accused was convicted of man -

slaughter . The charge was that he did counsel or procure one t o
commit an abortion . The only evidence is the dying declara-

tions of the girl Veronica Kuva. The circumstances of all trans -
actions resulting in death should be allowed in but that is all .

The words "Mrs. Sundquest procured an abortion on me b y

means of an instrument" sums up all the admissible evidence in

the dying declarations : see Rex v. Louie (1903), 10 B . C . 1 .
"Counsel" is a necessary ingredient and evidence as to this i n
the dying declaration is not admissible : see Phipson on Evi-

dence, 7th Ed ., 308. Dying declarations are restricted to the
cause of death and the circumstances immediately surrounding

same and is strictly confined to that. This is a "previous

transaction" and is not admissible : see Ashton's Case (1837) ,

2 Lewin, C .C. 147 ; Rex v. Mead (1824), 2 B. & C. 605 . Accused

tried to give it to you, you say `Well, I have thought this over care-

REx

	

fully, the judge has told us we can do it if we see fit to do it . He has
v .

	

warned us of the danger, and warned us we ought not to do it, still we
SCIWART-

	

think in this case if there ever was a case we ought to convict .' If you
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never saw the girl after September 10th, 1934, the operation
was on September 15th, and the dying declaration was on Octo-
ber 4th, 1934 : see Reg. v. Hind (1860), Bell, C.C . 253 . The
words "Carl handed me $20 and told me to go and see Mrs .
Sundquest" in the dying declaration are not admissible : see Rex
v . Laurin (No. 1) (1902), 5 Can. C.C . 324 . "Counsel" cannot
be proved by a dying declaration : see Reg. v . Newton and Car-
penter (1859), 1 F . & F. 641 ; Rex v. Christie, [1914] A.C .
545 at p. 548 ; Reg. v . Bedingfield (1879), 14 Cox, C.C. 341
He cannot be included in the res gestce unless present when the
crime was committed : see State v . Graham (1923), 117 S .E.
699 at pp . 700-1 . The evidence of the girl was that of an accom-
plice and there was no corroboration . There was misdirection
in the charge to the jury on this question : see Gouin v . Regem
(1926), S .C.R. 539 at p . 541 ; Rex v. Beebe (1925), 19 Cr.
App. R. 22 ; Vi-geant v . Regem, [1930] S.C.R. 396 at p. 399 ;
Boulianne v . Regem (1931), S .C.R. 621 .

Kelley, K .C., for the Crown, was not called upon .

Cur. adv. vult .

23rd January, 1935 .

MARTIN, J .A. : At the Vernon Assizes, last November, coram
MCDONALD, J., the appellant was convicted of manslaughter ,
on a charge of murder for having caused the death of Veronica
Kuva by counselling or procuring Grietje Sundquest unlawfully
to use instruments upon her between the 29th of August and 16th
of September last with the intent to procure her miscarriag e
contrary to the combined effect of sections 259 (d), 303, and 6 9
of the Code .

Many grounds of appeal are set out in the notice, but upo n
opening his case the appellant's counsel informed us that h e
abandoned his notice of motion for leave to appeal "on ground s
of fact or mixed law and fact" as therein set out, and confine d
his grounds to two only, viz ., first : that the dying declaratio n
was objected to, and for this reason only, because it contained
statements which were for the greater part inadmissible, thoug h
without them the charge failed ; and, second, that there wa s
misdirection respecting the evidence of the deceased as being an
accomplice.

3
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It should here be noted (as in Rex v. Starkie (1922), 2 K.B.

275, 279) that after the argument had proceeded for some time,
the form of the indictment came to our attention, though no
objection had been raised to it either below or in argument here ,
or in the notice of appeal, and thereupon ex abundanti cautela,

we asked appellant's counsel if he wished to raise any objectio n
to it, but he said he did not because under the circumstances i t
amounted to one of murder if the said declaration had been
properly admitted in evidence—Cf . Vigeant v . Regent (1930) ,
S.C .R. 396, 401 . It should be observed that it was speciall y
necessary to ascertain the exact grounds of appeal because owin g
to their restriction the appeal book is unusually, though properl y
curtailed, and none of the evidence is before us except that con-
tained in the said declaration .

Coming then to the first ground, the statements objected to i n
the said declaration (which consists of three statements, the first
one including and affirming a prior one of the same day made to
the deceased 's mother on the 3rd and 4th of October, and the las t
being made in extremis) are, as counsel put it, those which relat e
to "previous or subsequent transactions , " apart from those which
"prove the cause and the circumstances of the transaction
resulting in death ." It is difficult to apply this indefinite objec-
tion to the facts of this case or to understand what is meant by
"transactions" but as appellant's counsel applies it (and as h e
was good enough to indicate in my copy of the appeal book fo r
greater particularity, which is filed for reference) it woul d
exclude all her statements concerning events prior to the 29th
of August, 1934, but would include her bare statement that o n

that day Mrs. Sundquest "laid me down and used a glass pump

to bring on a miscarriage " ; and that the same thing was done
for the second time on the 2nd of September ; and for the third
time on the 5th of September ; and for the fourth time on the
13th of September ; and for the fifth time on the 14th ; and
for the sixth time on the 16th ; and for the seventh time on th e
16th whe n
she used the button hook and said she was sorry she worked on me as she ha d
a hard time to get it away and around 3 o'clock September 16th the baby cam e

away . AIra. Sundquest described its size to inc and said it could not of bee n

more than six or seven weeks old .

It is conceded that the followings statements were admissible ,
viz . : that on the first occasion she
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told Mrs . Sundquest, "My boy friend had sent me."

	

She mixed up some C . A.
soap and something in a small bottle and put [it] in a glass pump which

193 5she put inside me.

	

.

	

.

	

.

	

I remained in the house one hour.

But it is submitted that the statements of the following kin d
are inadmissible, viz . : all her statements of her sexual relation s
and connections with the accused ; or that he was the cause o f
her pregnancy ; or had told her to go from her home at Gran d
Forks to Mrs. Sundquest at Greenwood, on all of said occasions ,
and submit herself to that person's operations "to get rid of the
baby," after the accused had ineffectually "given her lots of pill s
and made me take them" to get rid of it when she discovered an d
told him she was pregnant by him, after her last period on 28t h
June ; or that he had given her money to pay Mrs . Sundquest
and taken her to Greenwood repeatedly for that purpose, or give n
her directions, and stage fare, how to get there unobserved b y
stage, under promise of marriage later on "if [she] got rid o f
it" ; and it was finally submitted, in general, that all such and
other statements respecting matters of any kind (miscalled i n
the notice of appeal, and treated in argument as detached ,
"previous or subsequent transactions") which had occurred a t
any time, however short or long before the first and after the las t
operation, were inadmissible and should have been excluded .

The only authorities that were cited, in support, even osten-
sibly, of such a sweeping submission were Rex v . Laurin (No. 1 )
(1902), 5 Can. C.C. 324, and Reg. v . It ors ford, referred to in
Reg. v . Rowland (1898), 62 J.P. 459. As to the former, upon
close examination it is against the submission, for Mr . Justice
\Vurtele came, after some general expressions, to the right con-
clusion, saying (p . 326) :

The gist of these authorities is : that dying declarations may mention al l
the circumstances which led to the death, but must not go beyond them.

As to llorsford's case, on which appellant's counsel particu-
larly relied, if the very meagre and incomplete report of it i s
correct (which obviously, I think, is not the case) it is contrar y
to law, and without any weight because the whole decision in
Rowland ' s case, in which it was cited by llawkins, J . as a
precedent of his own in support of a certain unsound view li e
expressed on Lillyman's ease, [1896] 2 Q .B. 167 ; 60 J.J . 536
has been swept away by the decision of the Court of Crimina l
Appeal in Rex v. Osborne, [1905] 1 P .B. 551, as pointed out in
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Russell on Crimes, 8th Ed ., Vol . I . 905, note (i) and Phipson on
Evidence, 7th Ed., 111, wherein it is said to be "not now law, "
so therefore it does not merit further consideration, being, indeed,
one of those only too numerous loose and unsatisfactory illustra-
tions which do not expound but confound the criminal law—Cf .
our decision in Rex v. Louie (1903), 10 B .C . 1, 9 : followed in
Rex v. Magyar (1906), 12 Can. C.C . 114.

Numerous cases, however, both ancient and modern, to th e
contrary are readily found, e .g ., Rex v . Reason (1722), 1 Str .
499 ; and Rex v . Tinc%ber* (1781), 1 East, P .C. 354 ; 1 Den .

C.C. v-vii, wherein Nares, J . admitted a long and repeated

statement of the "transaction," covering a period of about tw o
weeks, and its circumstances leading up to the death of the
woman by the accused resulting from the insertion of pieces o f

wood into her womb after she had gone to the accused, at th e
instigation of the man who had got her with child, in order to
get rid of it, and on the opinion of all the judges being taken in ,
Michaelmas Term, 1781, his judgment was unanimously upheld
on that very question, as pointed out by that great criminal judge ,
Mr. Justice Stephen, in The Queen v. Gibson (1887), 1.8 Q .B.D .

537 at 543 .

Regina v . Murton (1862), 3 F. & F. 492, 495-6, wherein th e
statements were admitted, made to two separate witnesses, th e
tenth day after the assault upon her by her husband that "tha t
wicked man has caused my death" and added that her bein g
turned out of her house was the cause of it ; and also "tha t
wicked man has broken my heart . "

Regina v. Sparham et al. (1875), 25 U.C.C.P. 143, a case o f
the same nature as the present one, wherein it was unanimousl y
held, in hanco, that two statements in narrative and "lengthy "
(144) forms connecting both accused with the whole transaction
respecting medicines and operations up to the time of the death .
It is worthy of note that the Court, at p . 155, said, in answer to

the objection at p . 149 :
The deceased gave very full details of a course of treatment both b y

medicines and mechanical means, to procure . as s he says . a miscarriage :

and she attributes her death to both .

*Note.—Cf . Lord Dennison's correcting note in 1 Den . C .C . vvii on thi s
leading case respecting new trials under the old system, and Mr . C. E.
Greave's note on the same point in, also . 13 East 416 (b), in Taschereau' s
Criminal Code, 2nd Ed . (1888) . 1015-6 .
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The substantial question for trial was, whether the prisoners caused the

	

C . A .

death by all or any of these unlawful means .

	

193 5
We think it quite unimportant that the deceased may have attributed her

death to both medicines and mechanical means, when in truth it may have

	

RE x
been only the latter means that produced the fatal result .

	

v .

In Rex v. Inkster (1915), 8 Sask . L.R. 233, for manslaughter, scxwAST -
ZENHAL'E$

under section 303, a statement covering sexual relations and thei r
consequences, for a period of over three months ending in the Martin, JA .

death of the declarant from medicine given to her by the ma n
who had got her with child, was unanimously admitted on th e
first count for manslaughter, though it was rejected on the 2n d
and 3rd counts, which were not for homicide, and to which i t
had been improperly applied as well as properly to the first count .

In Rex v. Perry (1909), 2 Cr . App. R. 267, the Court o f
Appeal admitted a statement containing particulars of an opera
tion performed a week before even though it was inconsistent wit h
a final statement made about one and one-half hours later ; an d
see also Rey. v. Goddard (1882), 15 Cox, C .C. 7, and Rex v .
Cowie (1907), 71 J.P . 152, wherein, despite the deceased' s
expression of a hostile wish, her statement was admitted .

In Edwards v. State (1925), 204 N.W. 780, an instructive
case, the Supreme Court of Nebraska followed (p . 783) ou r
decision in Rex v . Louie, supra, and admitted a long statement
containing a narrative of events covering about two and one-hal f
months similar to, but wider in scope than, the present one, the
Court saying, p. 782 :

In homicide cases it seems that the rule has long prevailed that the stric t

rules which are ordinarily applicable to the admission in evidence of th e

spoken \word do not always apply with the same strictness to dyin g

declarations . . . .

and, p. 783, that the "violation of some technical rule" woul d
not preclude admission. This is doubtless an inevitable conces-
sion to the rapidly ebbing physical and mental powers of a dying
person, but as was recently pointed out in C hapdelah e v . Rege n ,

[1935] S .C.P . 53, by the Chief Justice of Canada at p . 5S :
. . . a declaration which is a mere accusation against the accused, o r

a mere expression of opinion, not founded on personal knowledge, as di s
tin guished from a statement of fact, cannot be received .

The appellant 's counsel went to the length of submitting tha t
even though certain parts of the declaration were in favour o f
the accused they could not be admitted because they precede d
the date of the seventh and at last successful, attempt made upon
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her person to bring about the abortion. It is only necessary t o

say that not only was no case cited to support such a submission ,
but it is contrary to the practice existing for over two centurie s
at least, as is shewn, e .g ., by Rex v. Reason (1722), 1 Str . 499,
501-2 ; Oneby ' s case (1744) cited in Oinychund v . Barke r
(1744), 1 Atk . 21 at 38 ; Rex v. Scaife (1836), 1 M . & Rob .
551 ; Halsbury's Laws of England, 2nd Ed ., Vol . 9, p . 450 ;
Reg. v . Murton, supra, at p . 500 ; and no less an authority than

the Supreme Court of the United States as decided in Mattox v .

United States (1892), 146 U.S. 140, at 151, that
Dying declarations are admissible on a trial for murder as to the fact o f

the homicide and the person by whom it was committed, in favour of th e

defendant as well as against him .

And it is well said in \Vigmore on Evidence, Vol . 2 (Can .
Ed. 1905), sec. 1452 :

Owing to the present peculiar limitation of this evidence to public prose-

cutions for homicide, and the tenor of the declarations usually made by the

dying person, it has sometimes been argued that the declarations cannot be

used by the accused . But the argument has no foundation whatever, and

has been generally repudiated .

That author is entirely in accord with the opinion of that ver y
eminent authority, the late Mr . C . S. Greaves, Q .C., who is thus
cited in Russell on Crimes, supra, Vol. IL, p. 1931, note (a) :

The ground upon which dying declarations are admissible being that the y

are tantamount to statements made upon oath in the presence of the

prisoner, and such statements being clearly admissible if in favour of th e

prisoner, there seems no reason to doubt the propriety of admitting a dyin g

declaration which is in favour of the prisoner . Indeed, almost every case

of manslaughter, in which such declarations have been admitted, is an

authority to that effect, as the jo rota facie presumption is, that the prisoner

had murdered the deceased . And, moreover, a declaration in favour of a

prisoner must e'er be taken to be more likely to be true ; as it is not prob-

able that a person should make a statement favourable to the person wh o

has inflicted a mortal injury upon him, but rather the contrary .

In the present case the learned judge properly pointed out to
the jury certain portions of the evidence because he correctl y
thought they would help the accused, and after the accused with-
out objection thus took at his trial the very considerable benefit
of that evidence and direction he cannot now be permitted t o
repudiate it—Cf . Rex v. Boale, [1.925] S .C.R. 525, 530 ; Rex
v. Collins (1917), 13 Cr . App. R. 6 ; Rex v . Walker and Ch inle y
(1910), 15 B .C. 100, 108, 127-8 ; and Rex v. Evans (1934) ,

48 B.C. 223, 230 .
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193 5

REX

SUB V
.

wART -
ZENHAUER

Martin, J .A .



L.]

	

BRITISH COLUMBIA REPORTS .

Considering, then, the present charge respecting the admissio n
of these declarations, I see nothing of substance that is objection -
able or that has occasioned any substantial wrong or miscarriag e
of justice entitling the appellant to a new trial . It was a difficult,
indeed practically an impossible thing to segregate the variou s
statements, some of them merely matters of inducement, an d
others though irrelevant quite innocuous, without confusing or
misleading the jury, and so he left it to them in a way tha t
adequately met the unusual circumstances of the case.

There remains the ground of misdirection, which is based onl y
upon the assumption that the deceased was an accomplice, an d
she was so treated below, but in my opinion that is a wrong
assumption and contrary to law as laid down by Tinckler' s ease ,
supra, which is clear on this point, and is a decision by a majority
of all the judges (at Serjean t 's Inn on the 1st day of Michaelma s
Term on a case reserved) affirming the judgment of 1\ aces, J . ,
p . 355, that
the deceased was not willingly or knowingly an accessary to her own death ;

and therefore it was like the common case of any other murder .

And the report proceeds, p . 356 :
Most of the judges indeed held that the declarations of the deceased were

alone sufficient evidence to convict the prisoner ; for they were not to be
considered in the light of evidence coming from a particeps ci ineinis ; as sh e
considered herself to be dying at the time, and had no view or interest t o

serve in excusing herself, or fixing the charge unjustly on others . But others

of the judges thought that her declarations were to be so considered ; and

therefore required the aid of the confirmatory evidence .

And it is to be observed that in Lord Denman's note in 1 Den .
C.C. vii, supra, it is said : "The judges were unanimously o f
opinion that the conviction is right" which judgment could not
have been pronounced if "confirmation" of the deceased ' s
declaration had been necessary . This decision has never been
questioned to my , knowledge after a very diligent search, no r

was it even suggested in any of the cases cited herein that th e
"victim" (as the deceased herein with her prolonged and harrow -

ing sufferings assuredly was) of the operation was an accomplice ,
except in Pe, ry 's case, supra, at p . 269, but the Court apparentl y
disregarded the objection entirely—Cf. also Rex . v . Crocker

(1922), 17 Cr . App. R. 46, 48 ; Rex v. Hargrave (1831), 5
Car . & P. 170 ; Rex v . George (1934), 49 B .C. 345, 364 ; Rex
v. King (1914), 10 Cr . App. R. 117 ; Rex v . Pickford (1914),
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ib . 269 ; and, as to "attempts [for connection] . . . on a
whole series of occasions " extending over four years, as distin-
guished from "isolated incidents," Rex v. Hewitt (1925), 2 8
Cox, C.C. 101, 103 .

The result, therefore, is that in my opinion the charge herein,
viewed as it ought to be as a whole, was not only not prejudicial
to the appellant but too favourable to him and I so would overrul e
this ground of appeal also, because the cases cited on the prope r
direction respecting the evidence of accomplices do not apply
to the deceased, and that was the sole ground of objection fo r
misdirection . As a whole the charge comes within the languag e
very recently employed by the Supreme Court in McLean v .
Regent, [1933] S.C.R. 688, at 693-4 and 690 ; and also within,
e .g ., llurton's case, supra, p . 501 ; and Rex v. Laurin (1920) ,
36 Can. C.C. 28, at 31-2 .

In conclusion I only add that the fact that the accused "did

not avail himself of the opportunity that the law affords him of
going into the witness-box" (Reg. v . Woods (189i), 5 B.C . 585 .

589) has always been a circumstance that the Courts of Criminal
Appeal of this Province have properly taken into consideratio n
in deciding the final, and now, indeed, paramount question (sinc e
1923, section 1014, subsection 2 ) as to whether or no a "substan-
tial wrong or miscarriage of justice has actually occurred" so a s
to entitle the appellant to a new trial .

It follows that the appeal should be dismissed .

M Prrir,i .ir s, .1 .A . : In my opinion the conviction herei n

must be quashed . Without the dying declaration there is n o
evidence upon which the jury could found their verdict and m y
view is that the dying declaration is inadmissible in law . The
reasons as I see them. for its non-admission are the following :

It is by no means clear that Veronica Kuva made the declara-

tion when in extremity and at the point of death . It is made
upon questions and answers and refers to a long narrative o f
events extending over a long tittle extracted from her by her
mother which cannot be said to have been made when i n
extremity, and I would refer to what Eyre, C.B., said, in fl ood-

eocA's Case (1789), 1 Leach, (` .( . 500 approved in .Rex v . Perry
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(1909), 2 K.B. 697, 701 ; 78 L.J.K.B. 1034. As it has been
stated,

There must be an expectation of impending and almost immediate death ,

from the causes then operating . The authorities shew that there must be

no hope whatever :

Reg. v . Jenkins (1869), L.R. 1 C.C. 187 at p . 193 ; 38 L.J .M.C .
82 ; 11 Cox, C.C. 250. We have Byles, J ., "Dying declarations
ought to be admitted with scrupulous, and I had almost said wit h
superstitious care" ; and see Reg. v. Brooks (1843), 1 Cox, C .C.
6 ; Reg. v. Dalmas (1844), ib . 95 ; Reg. v. Peel (1860), 2 F . &
F. 21 ; Reg. v. Mooney (1851), 5 Cox, C.C. 318 ; Reg. v.
Nicolas (1852), 6 Cox, C.C . 120 . Now it was not shewn by th e
prosecution that the deceased when she made the statements wa s
under the impression that death was impending and she believe d
that she then was at the point of deathReg. v. Forester (1866) ,
4 F. & F. 857 ; 10 Cox, C .C. 368 ; Reg. v. Smith (1887), 1 6
Cox, C.C. 170 ; Reg. v. Mitchell (1892), 17 Cox, C .C. 503 ;
Reg. v. Whitmarsh (1898), 62 J.P . 680, 711 ; Reg. v. Perry ,
supra . It is to be noted that in Archbold's Criminal Pleading ,
Evidence & Practice, 29th Ed., 379-80, this is said :

So upon an indictment for administering savin or using instruments to

procure abortion, or for using instruments with intent to procure miscar-

riage, the woman's dying declarations are not admissible, though they relate
to the cause of her death . Rex v . Hutchinson [ (1822) ], 2 B . & C . 608 (n .) ;

Reg . v . Hind [ (1860) ] . Bell, C .C . 253 ; 29 L.J .M.C . 147 ; 8 Cox, C .C . 300 .

It is to be noted that this question was put to Veronica Kuva
and is set forth in the dying declaration :

What is your sickness : In getting rid of the baby .

It is further to be noted that Veronica Kuva was actuated wit h

a desire for revenge upon the appellant in the last words of the
long narrative extracted from her by her mother wherein sh e
says "I wish Carl punished"—no doubt induced to say this by
her mother	 an unlikely statement emanating from one wh o

really believed she was at the point of death . The law would

seem to be somewhat unsettled upon the question of the form of
the dying declaration and here certainly the appellant wa s
prejudiced by the introduction of the dying declaration incor-
porating all that was written down by the mother and not in th e

actual words of the deceased . Upon this point I would refer t o

Archbold, supra . At p . 381 we find this :
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been reduced into writing that it was made in answer to questions put t o

	 the deceased, and was not a continuous statement made by him, Rex v .

	

REx

	

Pagent [ (1835)1, 7 Car . & P. 238, nor, apparently, that it was made in

	

v.

	

answer to leading questions .

	

Reg . v . Smith [(1865)], L. & C. 607 ; 3 4
SCxwART L.J .M .C . 153 ; 10 Cox, C .C. 82 . In Reg . v . Mitchell [ (1892) ], 17 Cox, C .C.

zExxnuEx 503, Cave, J . held that a statement which had been reduced into writin g

McPhillips, must, to be admissible as a dying declaration, be in the actual words of th e
J.A . deceased, and if questions are put the questions and answers must both b e

given . But in Rex v . Bottomley (1903), 38 L.J . Newsp . 311 ; 115 L .T . Jo .

88, Lawrance, J ., ruled that a dying deposition in the form of question and

answer was admissible, although the answers only and not the questions had

been taken down . In Rex v . Corbett ( 1903), Queensland St. Rep . 246, Griffith ,

C.J., said that Reg . v . Mitchell unsettled what had before been the law, and

followed Req . v . Smith, saying, further, that it was not essential that a

dying declaration should be proved by writing . In Reg. v . Mann [ (1885) ] ,

49 J.P . 743, Denman, J ., is reported to have held that a statement, although

not admissible as a deposition or a dying declaration, was admissible as a

statement made by the deceased in the presence of the prisoner ; but in Reg .
v . Mitchell (supra), Cave, J ., expressly dissented from Reg. v. Mann
(supra), saying that he thought Denman, J., must have been misreported .

If it could be said successfully that the dying declaration i s

receivable in evidence all reference to counselling should b e
excluded from the declaration : see Reg . v . if orsf ord referred to

in Reg. v. Rowland (1898), 62 J.P . 459 . Further, admittedly
it is the evidence of an accomplice and, whilst it may well b e
said that the learned trial judge did give at first the proper
warning to the jury, he, with great respect, went on and said

this, which, to my mind, constituted a fatal error :
If keeping all those things in mind, the dangers, and the law as I have

tried to give it to you, you say "Well, I have thought this over carefully ,

the judge has told us we can do it if we see fit to do it . He has warned

us of the danger, and warned us we ought not to do it, still we think in this

case if there ever was a ease we ought to convict ." If you feel that way ,

gentlemen, then it is your duty to convict, but be very very careful .

This amounted to a direction to the jury that if they believe d
the evidence of the accomplice although uncorroborated it was

their duty to convict the appellant. This course of action on th e

part of the trial judge was in effect to render nugatory the safe -
guard of the law, that is, he in the end failed to give the proper

warning to the jury as to the danger of convicting on the evidenc e
of the accomplice without corroboration in a material particula r

implicating the appellant. That being the case the convictio n

should be quashed—Rex v . Tate, [1908] 2 K.B . 680 ; 7 7

L.J.K.B. 1043 ; 99 L.T. 620 ; 1 Cr. App. R . 39 ; Rex v. Basker-
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vale, [1916] 2 K .B. 658 ; 12 Cr . App. R. 81 ; R.ex v . Charavan-
muttu (1930), 22 Cr. App. R. 1 .

I would allow the appeal .

IACDONALD, J .A . : The accused indicted for murder was
convicted of manslaughter, the charge being :

That he did . . . counsel or procure a certain person, to wit, Grietj e

Sundquest, to commit an indictable offence, namely, to use unlawfully on

the person of Veronica Kuva an instrument or instruments with intent t o

procure a miscarriage of Veronica Kuva which offence the said Grietj e

Sundquest did commit and did thereby kill and slay the said Veronica Kuv a

against the form of the statute, etc.

As Veronica Kuva was an accomplice it was submitted tha t
the learned trial judge in his charge (to quote from the notic e
of appeal) "although warning the jury of the danger of convict-
ing the appellant on the uncorroborated evidence of an accom-
plice, erred in further instructing the jury, that if they believed
the accomplice's evidence, although not corroborated, it was thei r
duty to convict the appellant, and that the learned judge shoul d
have refrained from giving such advice to the jury." That ,
however, is not a fair summary of the charge on this point. The
uncorroborated evidence, in respect to which the usual warning
should have been (and I think was) given is contained in th e
dying declaration of Veronica Kuva .

A perusal of Rgx v. Baskerville (1916), 2 K.B. 658 ; Gouin

v . Regent, [1926] S .C.R. 539 ; and Rea:! v . Beebe (1925), 1 9
Cr. App. R. 22, discloses the elements of a proper charge on thi s
question ; although what may, in some respects be regarded as a
new element (as will presently appear) is introduced into the
charge now under consideration, not considered in the case s
referred to. It has long been a rule of practice now virtuall y

equivalent to a rule of law as pointed out by Lord Reading, C .J .
at p. 663 in .Rex v . Baskerville, that the judge should warn the
jury of the danger of convicting on the uncorroborated evidenc e
of an accomplice . In his discretion the trial judge Inay advis e
against convicting on such evidence ; he should also say that i t
is within their power to do so. In Rea• v . Beebe, supra, a case
arising out of an abortion, Lord . Hewart, (? .J. interprets the
judgment in L'askerville 's case, and is quoted with approval by
Rinfret, J ., at . p . 542, in Gouin v . Re<grni, supra . Lord. llewart
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states that it is a rule of universal application and must b e
generally observed. A warning of the danger of convicting is a
duty and the trial judge may in his discretion advise them no t
to convict. He adds at p. 26 :

It is quite clear when one looks at that enumeration of the various

courses that nowhere is to be found direct or indirectly any reference to a

Macdonald, case in which it may be the duty of the learned judge to advise the jur y
J .A.

in such a case that they ought to convict .

It is wrongly attempted to apply this language (viz ., that in no
case may the judge tell the jury that they ought to convict) to th e
charge herein. In my view it has no application to the situatio n
placed before the jury in a conjectural way in the case at Bar .

After discussing the cases I have referred to, the trial judg e

said to the jury (and the extracts I quote are not qualified b y

other expressions elsewhere in the charge) :
There is no law which says a jury cannot conviot in a case such as we

have today without any corroboration whatever, but what the judge mus t
tell the jury is this, you may convict if you see fit . You can. It is within

your power, but you must not unless you feel absolutely sure in your own

conscience [the italics are mine] that the accused is guilty .

At an earlier stage after using an illustration he said :
The books lay it down that a jury ought not to convict on the evidenc e

of an accomplice unless that evidence is corroborated by some other evidenc e

implicating the accused.

Later in the charge, he said :
. . . it may be, having in mind everything that I have said, I am no t

suggesting whether you should or not—it is for you bo do one way or the

other as you see fit—it may be that you may say to yourselves if there ever

was a case where a jury, having the power to convict, ought to convict, this

is that case . It is within your power to do it, keeping in mind everything

I have tried to say to you . If keeping all those things in mind, the

dangers, and the law as I have tried to give it to you, you say "well, I

have thought this over carefully, the judge has told us we can do it if we

see fit to do it . He has warned us of the danger, and warned us we ought

not to do it, still we think in this ease if there ever was a case we ought t o

convict." If you feel that way, gentlemen, then it is your duty to convict ,

but be very very careful.

As already foreshadowed, objection is taken to the phras e

"then it is your duty to convict" at the end of the extract. That
must be interpreted in the light of the context . It will be
observed that the learned trial judge is indicating to the jur y
a process of mental reasoning which might properly be used by
them in their deliberations leading them finally to the conclusio n

that it would be their duty to convict . That mode of reasoning
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he is careful to point out should only be followed after "keep-
ing all those things in mind" which he previously referred to ,
viz ., "the dangers and the law as I have tried to give it to you, "
including the statement that they "must not [convict] unless yo u
feel absolutely sure in your own conscience," and the further sine
qua non to this supposititious method of reaching a conclusion ,
viz ., that they should remember that he "warned us we ough t

not to do it." The trial judge then in effect tells them that i f

they should use this method of logic in the jury room and suc-
cessfully surmount all the hurdles mentioned, erected for the
protection of the accused, and finally reach the conclusion that
"if ever there was a case we ought to convict it is this case," then
clearly it is the jury's duty to convict and it is not error t o

say so. All objection, in my view, disappears when, it is put t o
the jury, as a possible mode of reasoning on their part . While
the question in this form was not considered in the cases referre d
to the trial judge in principle at all events is within one of th e
rules laid down, viz ., that the judge in all cases "should point

out to the jury that it is within their legal province to convic t

upon such unconfirmed evidence" (Rex v. Baskerville, supra,
p. 663) . It may be stated another way . It is not misdirection
to tell a jury that if after they go through the mental proces s
outlined based upon a proper charge (in which so far as tha t
stage of the case is concerned they were not told that it was thei r

duty to convict) they are notwithstanding proper warning s
absolutely convinced of the guilt of the accused—that in such an
event it would be their duty to convict . That, of course, is what

an honest jury at the end of that mental process ought to do. It

would be their duty to convict and it cannot be misdirection t o

advise them to do their duty . While, therefore, I do not neces-

sarily commend this form of address it is impossible to say tha t
error in law is disclosed . Indeed, it is rather startling to sug-

gest that it is misdirection to tell a jury absolutely convinced o f

guilt (and having the right to convict) that it is their duty t o
record their conviction . It is, in reality, a superfluous observa-

tion and legal principles are not violated by an act of superroga-
tion. I have no doubt also that in the absence of any explana-

tion the jury were convinced beyond doubt of the truth of the
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statements contained in the dying declaration of this eighteen-
year-old girl.

The further point was raised that parts of a dying declaratio n
made by Veronica Kuva properly within the rule in other aspect s
was inadmissible in so far as it referred to "counselling" on the
part of the accused. Such phrases in the dying declaration a s
"he [the accused] gave me $20 to give to Mrs . Sundquest to get
rid of the baby," and "he told me to go to Greenwood to Mrs .
Sundquest or to Dr . W. to get rid of it," and "he took Mrs . G.
and I up to Greenwood in his car" and "handed me $20 to give
to Mrs. Sundquest," also he "told me if this wasn't enough h e
would give me more later to give her," were, it was submitted ,

not properly admissible as part of the declaration. Following
the "counselling" referred to an attempt to bring about a mis-
carriage was made by Mrs . Sundquest . About a week later the
accused took her again to the same place in Greenwood fo r
further treatment . The third and last visits, also at the sug-
gestion of the accused, and after which death ensued, were soni c
days later .

The submission that this part of the dying declaration relatin g
to "counselling" is not admissible is wholly untenable. It i s

part of the res as appears from a perusal of sections 303, 259 (d )
and 69 (d) of the Code. The latter section provides that

"Everyone is a party to and guilty of an offence who (d) counsel s

or procures any person to commit the offence ." The submissio n

is that "counselling" was not part of the res gestw because i t
took place some time before the act of abortion resulting in death ;

also that the declaration should be confined to the cause of deat h

and the circumstances immediately surrounding it . The fact i s
that "counselling" was, in part, the cause of death and in a tru e
sense associated with it—part of the one event . It is not
irrelevant on the alleged ground that it relates to a prior trans-

action . It is true that "counselling " is only established by th e

dying declaration and if Mr . tan Roggen's view is right, viz . ,

that this part of the declaration should be rejected, the convictio n

must be quashed . I can conceive, however, of no rational groun d

for this submission . The death of the declarant was the subjec t

of the inquiry and the actual circumstances of the death (inelud-
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ing the counselling) were the subject of the declaration . The
appellant falls into error in assuming that the illegal operatio n
only and the circumstances immediately surrounding tha t
isolated act could be included in the statement . If that is so the
accused would not be convicted at all although by law "counsel -
ling" leading to death creates a criminal offence and is neces-

sarily included in the circumstances surrounding it . Ile referre d
to Rex v . Laurin (No. 1) (1902), 5 Can . C.G. 324, to shew tha t
the dying declaration must be restricted to the transaction fro m
which death ensued and may include "all facts immediately
connected therewith." The word "immediately" does not refer
to point of time or indicate that the two events, viz ., "counsel-

ling" and "the death" must synchronize or take place as succes-
sive events closely connected in time. It is the "connection
therewith" that must be "immediate." Wurtele, J ., at p . 326 ,
rightly states that "any circumstances which occurred before o r
after and which are independent to that transaction itself mus t
be excluded" but the "counselling" is not an independent act .

Ir . ran Roggen relied on a case briefly referred to in the
report of Reg. v. Rowland (1898), 62 J.P. 459, viz., Reg. v .
Horsford, where it is stated without disclosing all the facts that :

In a recent case, Reg . v . Horsford, tried before him at Huntingdon assizes,
the question arose as to the admissibility of the following statement as a
dying declaration, "I have taken poison . H. sent it to me ." The question
arose as to whether the statement formed part of the res gestw, but the
poison having been sent some little time previously, it was obviously no t
part of the res gestw . The difficulty was, however, got over by admitting
the former part and rejecting the latter . Had, however, the words, "I have
taken poison" been used to support a defence of suicide the whole state-
ment would have become admissible to rebut that defence . The whol e
question of "dividing statements" had been carefully considered by him ,
and the result at which he had arrived was an important development of
what was decided in Reg . v . Lillymaa [ (1862), 2 Q.B . 167 ; 60 J .P . 536] .

The "counselling" is contained in the statement "H. sent i t
to me" and presumably it was rejected as part of a dyin g
declaration . It may be that the evidence disclosed that "H . sent
it to me" for a perfectly legitimate purpose and if so it woul d
be immaterial and innocuous . If, however, it is, as contended,
an authority for appellant's submission in the case at Bar, it i s
not good law . The "counselling" we are concerned with was
part of a prearranged plan in pursuit of an unlawful object
leading to the death of a young girl .

2
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V. wrong ensue.
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IoQ1:ARRIL, J.A . : I would dismiss the appeal.

Appeal dismissed, McPhillips, J .A . dissenting .
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PRODUCTS COMPANY LIMITED.

Jan . 30 ;
March 5 . Negligence—Contributory negligence—Night driving—Truck left on high-

way—Distracting head-lights of third car—Finding of jury—Appeal .

About 5 .30 p .m. on the 21st of December, when P . was driving the defendant's
motor-truck with a load north-westerly on Pacific Highway, having a
flat tyre he stopped on the right edge of the paved portion of the roa d
which was eighteen feet wide. There was about six feet of solid groun d
to the right of the paved portion of the road and a slightly used cross-
road about 30 yards beyond where he stopped . P., leaving the lights on ,
then hailed a passing car and went to the nearest garage about one mil e
away. He returned with a wrecking car, fixed the tyre and then went
back to the garage with the wrecking car to telephone for funds .
Shortly a fter P . left the car the plaintiff, driving his car north-westerly
on Pacific Highway, ran into the rear of the truck. As he was nearing
the truck another car was passing it in the opposite direction with it s
head-lights facing the plaintiff. In an action for damages a jury found
the defendant guilty of negligence in leaving the car unattended an d
not moving the car from the paved portion of the road, and that the
plaintiff was not negligent .

Held, on appeal, affirming the decision of MORRISON, C.J.S .C., that the jury
properly found the defendant guilty of negligence and that owing to the
beam of light thrown by a third car there was enough evidence to sup -
port the jury's finding that the plaintiff was not guilty of negligence .

APPEAL by defendant from the decision of MoRRIsoN ,

C.J.S.C. and the verdict of a jury in an action for damages result-
ing from a collision between the plaintiff's Ford coupe and th e
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defendant's motor-truck. At about 5 .30 in the evening of the
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21st of December, 1933, one Peters was driving the defendant ' s
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motor-truck with a load of charcoal north-westerly on Pacific
HALL

Highway, and when nearing Frost Road he suddenly found he

	

v

had a flat tyre . The paved portion
WES T

xaof the road was 18 feet wide CHARCOALr.

and he turned into the edge of the road, but not off it . He then AND WOOD
PRODUCT S

hailed a car going by and was driven to the nearest garage about

	

co .
one mile away. He then came back with the garage man in a

	

LTD
,

wreckingcar, and on the tyre being fixed they put on the light s

and left the truck there, going back to the garage as Peters had t o

telephone for funds . The plaintiff driving his car north-westerl y

on Pacific Highway drove into the back of the truck, claiming
there were no lights and he did not see the truck until it was to o
late to stop. As he neared the truck another car going in the
opposite direction passed the truck with its head-lights facing th e
plaintiff. The jury found the defendant guilty, of negligence in
leaving his car unattended and making no effort to remove th e
car from the pavement of the highway, and that the plaintiff wa s
not guilty of negligence . The jury assessed special damages at
$650 and general damages at $1,500 .

The appeal was argued at Victoria on the 30th of January,
1935, before MACDONALD, C .J.B.C., MARTIN, MCPHILLIPS,

MACDONALD and MCQIIARRIE, M.A.

Bull, E.C ., for appellant : The accident was at about 6 o'clock ,
It was dark but not misty. There is no question that the lights
of the truck were on. The lights of a car going in the opposit e
direction may have had some effect on the plaintiff, but he shoul d

have slowed down when passing the other car and should hav e
seen the tail-light of the truck. There was negligence on hi s
part that amounted to ultimate negligence : see Tart v. G. W.
Chitty & Co ., [1933] 2 K.B. 453 at p. 459 ; Baker v . E. Loua-
hurst & Sons Ld., ib . 461 ; Ristow v . Wetstein, [1934] S .C.R .
128 at p . 131 . This is a matter of law and it makes no differenc e
whether there was a jury or not . He must have such control a s
to avoid any object coming on to the road : see Anderson v .
County of Bruce (1922), 22 O .W.N. 534, and on appeal (1923) ,
23 O.W.N. 634 ; Crow v. Brennan (1923), 24 O.W.N. 400 ;
Leggo v . Shatford, [1927] 2 D.L.R. 265 ; Ballantine v. Inter-
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national Railway Co . (1927), 61 O.L.R . 273 at p. 291. The
finding against the defendant was wrong, he could not move an d
he left his lights on. The machine was mechanically disable d
and it was impracticable to move it . The learned judge did no t
put the law to the jury as he should have and as shewn in th e
Baker case .

.1 . B. Macdonald, K.C., for respondent : The evidence is tha t
there was no tail-light on the truck : see Tidy v. Bauman,
[1933] W.N . 276 ; Evans v. Downer and Co . Limited (1933) ,
149 L.T. 264 (foot-note) . In this case the jury decided in the
same way as the case at Bar . We have the finding of the jury
and that is all that is necessary : see Tidy v. Battman, [1934] 1
K.B. 319 . There was six feet of solid ground beyond the paved
portion where he could have parked the car when he found he
had a flat tyre, and the cross-road was within 30 yards where th e
truck would have been in a safe place : Northern Electric Co .
Ltd. v. Kelly, [1931] 3 W.W.R. 527 ; Crosbie v . Wilson and
Langlois (1933), 47 B.C. 384 at pp . 388-9 ; Tit, pie v. Oliver ,
[1925] 3 W.W.R. 687 ; Ellis v . Zimmerman, [1933] 1 W.~' .R.
550 ; Comrie v . Fisher (1925), 58 O.L.R. 228 . This is a highl y
travelled highway .

Bull, in reply : The law is laid down in the Baker and Tart
eases, and Evans v . Downer and Co . Limited (1933), 149 L.T .

264 is in our favour as there is no question the tail-light was o n

and the plaintiff should have seen it .

Cur. adv. volt .

5th March, 1935 .

MACDONALD, C .J.B.C. : I would dismiss this appeal. The

case was fairly tried before a jury who heard the evidence tha t
the plaintiff's vision was blinded by the head-lights of a car com-
ing in the opposite direction and that he did not therefore see th e

truck parked on the public road . The jury heard all the evidence

on both sides and I think their decision is not open to question .

MARTIN, J .A. : In this appeal from the verdict of a special
jury, which found the defendant guilty of negligence in leaving
its car unattended upon the paved portion of a highway, and
absolved the plaintiff from negligence, a question arises upon



L.]

	

BRITISH COLUMBIA REPORTS .

the application of the recent decision of the Supreme Court of
Canada in Ristow v. Wetstein, [1934] S.C.R . 128, which, it i s
submitted, controls this case because the alleged effect of it i s

that the plaintiff cannot recover because he gave no reasonabl e

explanation for having run into the defendant's car when it wa s
stationary, and therefore (p . 132) he was "faced with th e
dilemma that either he was driving at an undue speed or he wa s

not keeping an adequate look-out, unless there is some , othe r

factor causative of the collision . "
Now if Ristow's case clearly lays down a general rule of law i t

is our duty to enforce it, but before coming to that conclusion i t
must be examined carefully to ascertain exactly what it doe s
decide .

It is to be observed, first, that, on its facts (to which th e
decision must be restricted—Quinn v. Leathern, [1905] A.C.
495) it differs in a most important particular from the case a t
Bar because the driver of the offending motor-car had (p . 132)
"run off the travelled highway and into the post without seeing
it at all," whereas the present defendant's temporarily partly
disabled truck, owing to a flat tyre, was admittedly left standin g
wholly on the paved (18 foot) portion of the highway, close t o
its edge, thus obstructing it to the truck's full width of at least
six feet, while the driver was away at a garage a half a mile off
concerning its repair .

Second, as I understand them, the observations of Mr . Justice

Smith (per curiam) in Ristow's case were not intended to be a
complete adoption and approval of the two cited judgments of
the Divisional Court and Court of Appeal respectively in Tart
v. G. W. Chitty & Co . (1931), 102 L.J.K.B . 568 ; [1933] 2
K.B. 453 ; and Baker v . E. Longhurst & Sons, Ltd . (1932), 102

L.J.K.B . 573 ; [1933] 2 K.B. 461 (citing Evans v. Downer &
Co., Ld . (1933), at 465) ; 149 L .T. 264, note (b) ; but a recital
of the effect of their holdings, followed by the statement of th e
said important and distinguishing fact of running over the high -
way which necessitated a direction on the "most vital part" of
the evidence, which had been omitted, and therefore the sai d
cases were to be distinguished on the facts, assuming they wer e
properly decided, which Mr . Justice Smith did not commit him-
self to saving, and it was not necessary to do so ; and, if I may
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both those cases have been explained and restricted by the same
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L.J.K.B. 158 (decided on 10th October, 1933, about two an d
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A"D woos and reported in the Weekly Notes for 9th December, 1933, p .
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276) wherein a lorry was left drawn across a road at night an d
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the plaintiff's motor-cycle ran into it, and the Court unanimousl y
Martin, a .A . held that the law had not been altered by a supposed new rule o f

law laid down in Tart 's and Baker ' s cases, and that every cas e
still stood upon its own facts, Lord Wright saying (L .T. 90-1) :

I think it is a pure question of fact . The cases which have been cite d

here, and which are reported in the Law Times Reports, indicate quite clearl y

that no one case is ever like another . I do not think that any principle of

law can be extracted from those cases . I think it is very unfortunate tha t

matters that are purely matters of fact should be confused by importin g

into them principles of law which I am sure very properly have been applie d

to helping in the decision of other cases on other sets of facts .

And Slesser, L.J . said :
The principles of law which are laid down in such old cases as Butte)ftel d

v . Forrester ([ (1809) ], 11 East 60) , Tuff N . Warman ([ (185811 . 5 C .B .N .S .
573), and Grayson Limited v . Ellernian Line Limited (123 L .T . 65 ; [1920]
A .C. 466) are unaffected so far as I know by any recent observations in th e

Court of Appeal or any other tribunal . I agree with my Lords that each

of these cases must depend upon its facts, applying to those facts the prin-

ciples laid down in the authorities dealing with the matter .

Though it does not refer to Ristow 's case, the judgment of the
Court of Appeal of Manitoba in Brocl pie v . McKay, [1.934] 1

W.W.R. 725 ; [1934] 2 D.L.IL 690 ; merits attention because

it notes and gives effect to the decision in Baffinan 's case, and

also p . 730, accepted the "interference with [the drive r 's] vision

by the lights of [ an approaching] ear" as an excuse, under th e
circumstances for his colliding with a parked car without a tail -
light : and Cf . also Irvine v . _Metropolitan Transport Co . Ltd. ,

11933] O.R. 823 .

Turning, then, to the facts herein it was much pressed upon
us that the jury should have found the plaintiff negligent in any
event in not stopping his car in time to avoid the collision . and i t
was submitted that he had either not proper control of it or wa s
not keeping a proper look-out . But his uncontradicted evidence,
briefly- put, was that he was proceeding in the darkness on hi s
proper side of the road at a moderate pace, between 25-30 miles
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pet-hour, when he saw the lights of an approaching car an d
thereupon slowed . down to about 20 miles per hour, and just a s
he passed that car he was momentarily blinded by its lights so
that he did not see the truck parked ahead of him on his ow n
side without, he persists, any tail-light burning, with the result
that when it suddenly loomed up in front of him he had no time
to avoid crashing into it though he applied his brake immediately
upon seeing it. This question of temporary blinding by light s
and negligent action arising, or not, therefrom is not a matter of
law but of fact for the jury under all the circumstances of each
particular case—Northern Electric Co., Ltd. v. Kelly, [1931]

3 W.W.R. 527 ; Beardsley v. Clark (1932), 40 Man. L.R. 449 ;

and Brockie 's case, supra; and herein there was evidence which
entitled the jury to take the view they did that the plaintiff was
blinded at the crucial moment, and therefore should be absolve d
from negligence. .

It would, to my mind, have been better and more satisfactor y
under the circumstances if the jury had been specially instructe d
to answer a question as to whether or no the tail-light was burn-
ing properly at the time of the collision (i.e ., brightly, or dimly,
or at all) because there is room for some uncertainty on that
important contested point, and in answering the said second ques-
tion--that "defendant left car unattended," etc .—it is not quite
clear to me, whether the jury took the view that the "unattend-
anc e " was culpable partly or wholly because no light was properl y
burning, or culpable even if it was .

Now the verdict must be considered in the light of the evidenc e
and upon the charge, which was not objected to, and after a
careful review thereof it would, in my opinion, be open (if no t
indeed necessary) to the jury to consider the particular questio n
of the tail-light in connexion with the general. question of
unattendance, which in its larger and . proper aspect included
all the facts which would make it culpable to have the truc k
unattended at the time of night and in the position it occupied
on it main highway and it is strange that this important fac t
of the light, though referred to disjointedly several times in th e
charge, was not given that prominence or co-relation. which. i t
should have received for the full elucidation of the case, but n o
objection has been taken to the charge on this point . So if the
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jury did so consider the tail-light, and I think they must an d
should have, there is ample evidence to justify the conclusion ,
involved in said general question, that it was not burning in, a t
least, a proper way, if at all, and if that be the case, and to that
be joined the further finding that the defendant "made no effor t
to remove the car from pavement or highway" (though the
evidence is more than ample that this could easily and safely hav e

been done), then, however the evidence might be regarded other-
wise, no good reason exists for disturbing the verdict, and there -
fore the appeal should be dismissed .

McPHILLIPs, J .A. : I would dismiss the appeal .

MACDONALD, J .A . : Appeal by defendant from the verdict o f

a jury awarding respondent $2,150 damages for injuries sus-
tained by him when his motor-car ran into appellant's stationary
truck, illegally parked on the pavement of the Pacific Highway

near New Westminster . The collision occurred about 6 p .m .

December 21st, 1933 ; it was "pitch dark."

The truck-driver, carrying about two tons of coal, was com-
pelled to stop by a puncture in a rear tyre. He left his truck
unattended on the paved roadway (18 feet in width) with th e
outer wheels a foot and a half from the edge and walked to a

garage half a mile away for assistance . During his absence,

respondent met another car at or near that point and apparentl y

in the confusion caused by the beams from the head-lights of the
approaching car ran into the rear of appellant's truck statione d
on the right side of the pavement.

It was submitted that appellant negligently left his derelic t

truck unguarded creating an obstruction to traffic, whereas with-

out any difficulty he might have driven it off the pavement on t o
an area of level ground, described by a witness as "solid" extend-
ing six and a half feet from the pavement (width of truck si x
feet) or in the alternative moving in reverse, back the truck ,
also without the slightest difficulty, off this much travelled high -

way into a side road near by . A police officer said "he was just
about ten feet past the Frost Road 20 feet wide where there was n o
traffic (side road) and he could have backed right up and gon e
into the Frost Road ." There is some conflict as to the distance
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but it is not material ; this haven of safety could be easily
reached .

The jury in answer to a question submitted found appellant
guilty of negligenc e
to the extent that defendant left car [truck] unattende d

to remove car from pavement of highway .

I think this finding of negligence is so obviously just that i t
is really not debatable . He did not even drive to the extrem e
edge of the pavement or stop for a moment to investigate th e

situation . Had he done so he would have found "solid" groun d

to his right (i.e ., solid enough for the purpose in view) and a
little-used side road close at hand . He should, too, be familia r
with the sites from long experience driving over this highway .
The truck-driver's evidence in fact supports this finding of negli -
gence. He admitted that he did not examine the side of the roa d
or look for the cross-road . There was a dwelling-house 40 or 5 0

yards away where at least he might have secured an assistant t o

protect his truck while he, with darkness approaching, went t o

the garage . He devoted all his attention to procuring repair s

and none at all even of the most cursory nature to protecting th e
public . IIad a fatality occurred his position would be precarious .

Appellant, however, submitted at the trial and on appeal that
respondent sustained injuries solely because of his own negligenc e
in driving at an excessive speed (not borne out by the evidence )

or to put it compendiously by running into appellan t 's truck when
by keeping a proper look-out and by driving carefully he migh t
have stopped before doing so or have passed safely around the
obstruction. The jury in answer to a question negatived thi s
contention. They found that respondent was not guilty of negli-
gence . On ultimate negligence in answer to the question "Not-
withstanding the negligence of the defendant, if any, could the
plaintiff by the exercise of reasonable care have avoided the acci -
dent ?" the answer was "Under the circumstances no." This
finding absolving respondent of negligence was vigorously coin -
batted . I refer therefore to the evidence which the jury might
and doubtless did consider in arriving at a conclusion on thi s
point .

The question as to whether or not the tail-light on appellant' s
truck was burning was not a factor in the minds of the jury in
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upon his failure to remove it from the danger zone . As, however,

HALL it may have been treated as an element in deciding the point no w
under consideration I will outline the facts available to the jury .
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PRo IICTS crash said : "I saw no tail-light burning"—although he particu -
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larly looked for one 	 and "there were dim head-lights on th e
LTD.

truck, shewing that the tail-light at best would likely be dim
Macdonnald, also." True the impact might have put the tail-light out "i f

there was a loose connection"—hut "there was nothing broken
there that I could see." Another witness who proceeded at onc e
to the scene said "When I got there there was no light on the
truck." He also found a loose connection . The impact, he said,
should not put out the tail-light "if there was no loose connec-
tion," and "the glass was not broken : it was not damaged in any
way." The witness Hall, who examined it, said the impact woul d
not affect the tail-light as it was not exposed : it was a foot and
a half underneath the body of the truck.

As respondent approached the point where the derelict truc k
was stationed having, as he said, "no warning that there was an y
truck there at all," another car properly equipped with head -
lights approached from the opposite direction . For "just about
two seconds " he said this on-corning car "obstructed my view of
anything in front " (including the track) and in that. interval
"Iran completely into the truck . " IIe further said "It [th e
truck] was not visible to me in the distance, " i .e ., before he wa s
blinded (or at least partially so) by the head-lights of the on -
coming car and "there was no tail-light whatsoever visible . "
It is only in this connection that the importance of the evidenc e
in respect to the tail-light on the truck arises . If not burning ,
or if obscured in any way or burning dimly respondent yeonld not
obtain knowledge before meeting the other on-coming car tha t
a car or truck was ahead of him either stationwcry or as one migh t
think moving :slowly. IIe was driving hr.t« n 2 -i and :30 mile s
an hour and (as prudent drivers do) "lovv, up when the ea r
coming toward me came quite close to inc 	 [ r,,uldn't say how
much but approximately five miles an hour 1 ,e-sibly-I slowed
down to about 20 miles an hour ." lie firth, r said he was
.keeping a proper look-out" and his "wind-chic ld ii as in good
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condition" ; also the "brakes were relined two days before . "
He continued "the first thing I knew there was something, a
grey menace loomed up in front of me. I immediately put my
foot on the brake but I was too late to try to save myself at all
and I was smashed immediately after—probably not mor e
than two seconds ." He said he could stop his car in approxi-
mately eight or ten feet but on re-examination qualified tha t
statement, saying that upon further reflection he found that i t
required a longer distance but he "could not say any definit e
distance." I examine this evidence, however, on the basis either
that he could stop within, say, 10 feet or in the greater distanc e
stated by another witness of about 30 feet. It might properl y
be submitted to the jury (and it was urged before us) that i f
he saw the "grey menace" when about 25 feet away, he might
have stopped his car within that distance and avoid the collision .
The jury in deciding this point would realize that travelling a t
the reduced speed of 20 miles an hour he would go 29½ or 3 0
feet in one second . Part at least of a second would elapse i n
reaching for the foot-brake and in its resultant application . He
would, therefore, be too close to the truck when the brake wa s
applied to avoid the collision. Such a view might properly be
accepted . But the decisive factor is that a diversion was create d
by the approaching car. Respondent did not stop his car soone r
"for the simple reasons that the lights of the approaching ca r
happened to come at that particular moment and after that tim e
the lights were such that I could not see what was in front o f
me" ; also although he applied the brakes he "had no time" to
avoid the collision. He could see 50 feet ahead of him with hi s
head-lights under ordinary conditions but that of course woul d
not be possible when blinded by beams of light from the other
car . The difficulty then is to see at all . The on-coming car
passed him when he was within 25 feet of the truck . It was at
that crucial point (and necessarily for some distance before
reaching that point) that his vision was obscured . A police
officer testified to this common experience known to all motor -
drivers . After stating that the head-lights on respondent's ca r
would throw a beam and disclose objects 50 or 60 feet in fron t
he added "if there were no ears coming the other way to bothe r
it ." It was clearly open to the jury to acquit respondent of
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traversed by him under the conditions referred to . Such a find-

H4LL ing is fully supported by the evidence . He said "he was blinde d
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for an instant by the car coming the other way ." He thought h e
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after he passed the on-coming car . At that time he would be
LTD.

free from the confusion referred to but quite unable to stop .
Macdonald, When it is said that while this is true he might have noticed thi s

truck before he reached that point the jury could negative thi s
view by finding as an inference from the evidence that the tail -
light on the truck was, if not out, so dim or obscured as to b e
useless . This is the only value of that evidence in the case a s
the jury viewed it .

On the foregoing evidence the jury 's finding of no negligenc e

on the respondent 's part in failing to see the truck in time to
stop or swerve cannot possibly be interfered with . The point
was properly placed before them in the charge . The trial judg e
said to the jury "Do not forget you have to be satisfied that the
plaintiff could not by taking reasonable care have avoided th e

truck." That was the inquiry. He then referred, based upon

the evidence, to "the distracting condition in front—that is o f

some other car coming on." Then placing fairly alternative
positions before them, he said :

Even if there were other cars coming on then he would be confronted wit h

this, could he have stopped within the ambit or range covered by his head-

lights, 50 or 60 feet—could he have stopped and turned one way or the

other? In other words, could lie have avoided that truck under the circum-

stances of the case ?

The circumstances of the case included the distraction caused
by the lights of the approaching car . Again he said :

You come down to what distracting or intervening conditions existed that

would excuse a man running into a truck of that size with head-lights that

gave a clear vision for 50 or 60 feet . He said there was an approaching car .

Mind you the approaching ear had passed the truck but very shortly an d

the driver of the other car gave this evidence, which you no doubt know if

you drive a car, that when a ear is approaching you and when passing i t

really the vision is blanked out and after you emerge from that and hav e

time to get away from the glare you get you are apt to run into anything .

True the trial judge added that he did not think there wa s
evidence of that kind . In that he was in error as is quite appar-
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ent from the evidence I referred to. If there was no such
evidence the part of the charge just quoted would be meaningless
and unnecessary. Viewing the phrase in the light of the context
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and the whole charge I do not think he meant to say literally that
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there was no evidence on that point . Later he said "There was CHARCOAL

no reason in the world why he should run into the truck unless p$oIu°Os
there was something intervening ." It was, of course, for the jury
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to say whether or not because of the "something intervening"
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the respondent was not negligent in failing to stop or swerve .

	

MacdoAnald,

The trial judge properly placed the facts before them and i n
his final word on this phase said :

Is not the case resolved to this fact? that that car passed him and for

the moment he was blinded and this thing was in the way.

Not only were the jury justified in exonerating the respondent :
it is difficult to see how they could avoid doing so and I have onl y
referred to the evidence fully in deference to the strong, but to
my mind hopeless submission that we should regard such a
finding as unsupportable . With therefore the findings of negli-
gence on appellant's part and no negligence on the part of th e
respondent, no other question remains .

I may add that Mr . Bull relied on Tart v. G. W. Chitty & Co . ,
[1933] 2 K.B. 453. It is only necessary to say that the absenc e
of any intervening agency distracting the attention of the man
on the motor-cycle, preventing him from seeing the lorry wholl y
distinguishes it . Quite true in that case one of two things
happened ; either the boy on the motor-cycle was not keeping a
proper look-out or was travelling at such a speed that he wa s
unable to stop or swerve . In the case at Bar as the jury had a
right to find from abundant evidence, no look-out would enabl e
respondent to see the truck when as witnesses testified he wa s
blinded by the lights of the on-corning car at the crucial moment ,
or before that time if the tail-light on the truck was dim or out ,
and far from driving at an excessive speed he reduced it, as he
should, and as most drivers do, not to avoid the obstruction in the
road, not known to exist, but to enable him to pass the other ca r
safely . No assistance can be obtained from the first part of the
statement of Swift, J ., at pp. 457-8, as applied to the facts of
that case, viz. :

It seems to me that when a man drives a motor-car along the road, he is
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bound to anticipate that there may be people or animals or things in th e

way at any moment, and he is bound to go not faster than will permit of hi s

	 stopping or deflecting his course at any time to avoid anything he sees [and

I would also add should see] after he has seen it . If there is any difficulty

in the way of his seeing, as, for example, a fog, he must go slower in

This, of course, is true, and the distracting head-lights wer e

in effect similar to the fog, but the respondent did reduce hi s
speed from an original pace that was not excessive . It is not
necessary to discuss Baker v. E. Longhurst & Sons, Ld ., [1933]

2 K.B. 461, also relied upon, a case of a similar nature, unles s
to repeat the obvious truism of the late Lord Justice Scrutton
that "every case must depend upon its own facts ." It is of no
assistance to appellant to point out that these two decisions hav e
been referred to with approval by the Supreme Court of Canad a

in Ristow v. Thetstein, [1934] S .C.R . 128. The statement of

Smith, J . at p . 132, however, correctly refers to the importan t

qualification applicable to the case at Bar at the end of th e

following quotation :
A person driving at night must drive at such a speed that he can pull u p

within his limits of vision ; accordingly, on his colliding with anything, h e

is faced with the dilemma that either he was driving at an undue speed o r

he was not keeping an adequate look-out, unless there is some other facto r

causative of the collision .

We have that other causative factor in this case .

Tidy v. Battrnan, [1933] W.X. 276 ; [1934] 1 K.B. 319

does bear some resemblance to the case at Bar . There Lord

Wright said :
This is a pure question of fact. Tart v. C. W. Chitty & Co . and Baker v.

E . Longhurst & Sons, Ld., shew that no one case is exactly like another case,

and no principle of law can be extracted from those cases . It is unfortunat e

that questions of fact should be confused by importing into them principle s

of law, which have no doubt been properly applied in deciding other case s

where the facts were different .

A case very similar to the one at Bar is referred to in a foot -

note to the report of Baker v. E. longhurst & Sons, Ld ., in

(1932), 149 L.T . 264, where Evans v. Downer and Co . Limited

heard by the Court of Appeal in July, 1933, is referred to by th e

reporter . There, as here, the driver of the plaintiff's lorry said ,

he was unable to see the defendant 's vehicle owing to a beam of

light thrown by a third lorry . A verdict for the plaintiff was

upheld, Scrutton, L .J., saying "that he thought there was jus t
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enough evidence to support the verdict of the jury, namely, that
as to the beam of light thrown by the third lorry ." In the cas e
at Bar the evidence on this aspect does not, if at all, fall far shor t
of being conclusive .

I would dismiss the appeal .

McQuARRUR, J .A . : This is an appeal from the judgment of

MoRRIsoN, C.J.S.C. pursuant to the findings of a jury .
The action arose out of a collision on the Pacific Highway ,

about two miles west of Fry's Corner in the Municipality " o f
Surrey, at about 6 o'clock on the afternoon of December 21st ,
1933, between the plaintiff's Ford coupe, which was proceedin g
towards New Westminster, and the defendant's Chevrolet truck ,
which its driver had left with one tyre off and jacked up on th e
side of the pavement, facing in the same direction as the plaint-
iff's car . The jury, in answer to questions, found the defendan t
guilty of negligence which consisted of leaving the truck
unattended and making no effort to remove it from the pavemen t
of the highway, also that the plaintiff had not been guilty of
negligence. The jury was clearly right in finding the defendan t
guilty of negligence as the leaving of the truck on the highway ,
as indicated, and under the conditions prevailing at the time ,
could not be justified . The jury's finding that there had been
no negligence on the part of the plaintiff might be open to grav e
doubt and I must confess that if I had been trying the case I
might have come to a different conclusion . However, this was
essentially a case for the decision of a jury as to the facts and fo r
the reason that I cannot say that the jury's finding was clearly
wrong or that there was no evidence to support it I am reluctan t
to disturb the verdict .

I would, therefore, dismiss the appeal .

Appeal dismissed ,

Solicitors for appellant : Walsh, Bull, Housser, Tupper, Ra y
& Carroll .

Solicitors for respondent : Macdonald & Prenter.
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Sept . 30.
REX v. SING (OTHERWISE KNOWN AS NG SIIONG GIP) .

Criminal law—Indictment—Names of witnesses on back ofProsecution

not bound to call them—Accused may call them as his own witnesses .

Counsel for the prosecution is not bound to call witnesses merely because

their names are on the back of the indictment . Ile may use his own
discretion but he ought to have all such witnesses in Court, so that they

may be called for the defence if they are wanted for that purpose . If ,

however, they are called for the defence, the person calling them make s

them his own witnesses .

O N a criminal prosecution counsel for the Crown did not cal l
certain witnesses whose names were on the back of the indict-
ment . Counsel for accused raised the point that counsel for th e
Crown is bound to call all witnesses on the indictment, or if no t
the Court will call them. Argued before MACDONALD, J . a t
Vancouver on the 30th of September, 1932 .

Wood, K.C., for the accused, referred to Ilex v. Bodle
(1833), 6 Car . & P. 186 .

Bull, K.C., for the Crown.

MACDONALD, J . : I have already decided the point raised ,

some years ago. I ruled that unless the Crown saw fit to do so ,

that it was not necessary to call all the witnesses whose name s
appeared on the back of the indictment . I take it the same rul e
would apply in the situation where we have a charge as distin-

guished from the indictment . It is quite apparent front th e

depositions that there are two other witnesses, called at the
preliminary, whom counsel for the defence contend should no w

be called, or at any rate submitted in order that he matt cross-
examine them. The same text-book to which counsel for th e
defence referred in support of his contention also contains a
reference to some other cases with which I happen to be familiar

on account of my previous ruling . One of those cases is Regina v .

lhoodhead, 2 Car. & K. 520 ; 175 E.R. 216 . That ease wa s

decided in 1847, being a number of years after the case to which

counsel referred in support of his application .
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I think the matter is so important that it is not out of plac e

for me to say a word or two in supporting my ruling in th e

matter. In the ease of Regina v. hpoodhead, the prisoner was
indicted for manslaughter and the counsel for the prosecutio n
did not deem it necessary to call all the witnesses whose names
were on the back of the indictment . Alderson, B., instead of

directing that they should be called, gave the following judgment :

You are aware, I presume, of the rule which the judges have lately lai d

down, that a prosecutor is not bound to call witnesses merely because thei r

names are on the back of the indictment . The witnesses, however, shoul d
be here, because the prisoner might otherwise be misled ; he might, from thei r

names being on the bill, have relied on your bringing them here, and have

neglected to bring them himself . You ought, therefore, to have them in

Court, but they are to be called by the party who wants their evidence . Thi s

is the only sensible rule .

Then Tindal Atkinson, for the prisoner, said this :
Am I to understand, my Lord, that if I call them I make them my own

witnesses ?

Alderson, B .—Yes, certainly . That is the proper course, and one which
is consistent with other rules of practice . For instance, if they were calle d

by the prosecutor, it might be contended that he ought not to give evidenc e

to spew them unworthy of credit, however falsely the witnesses might have

deposed .

Now, that decision was followed by a very distinguishe d
judge, Parke, B ., in Regina v . Cassidy, 1 F. & F. 79, where the
same point arose, in 1858, over ten years afterwards . The
question being raised as to whether the prosecutor was bound t o
call all witnesses whose names appeared on the back of the indict-
ment, he said :

Certainly the usual course was for the prosecutor to call the witness, and
if he declined to examine, the prisoner might cross-examine him . He

thought, however, the practice did not stand upon any very clear or correct

principle, and was supported only on the authority of single judges on

criminal trials, and he should therefore follow what he considered th e

correct principle, that the counsel for the prosecution should call what

witnesses he thought proper, and that, by having had certain witnesse s
examined before the grand jury whose names were on the back of the indict-

ment, he only impliedly undertook to have them in Court for the prisoner t o
examine them, as his witnesses ; for the prisoner, on seeing the names there ,
might have abstained from subpenaing them. He would, therefore, follow

the course said to have been pursued by Campbell, G .J., in a case before hi m

the last time he was at Lancaster, who ruled that the prosecutor was not

bound to call such a witness, and that if the prisoner did so the witnes s

should be considered as his own .
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Then in that case of Regina v. Cassidy, the remark was made

by prisoner's counsel that "Cresswell, J ., had, he believed, acted

differently."
And Baron Parke said he would go and obtain the opinion o f

his brother Cresswell :
On his return into Court, the learned Baron said, that Mr. Justice Cress -

well informed him he had always allowed the prosecutor to take his own

course in such circumstances, without compelling him to call the witness i f

he did not think fit to do so, and that he entirely agreed with what he, Mr .

Baron Parke, proposed to do . Therefore, the witnesses, if called by th e

prisoner, must be considered his witnesses, as much as though subpoenae d

and called by him .

It is not necessary to add anything further, except that abou t

ten years afterwards, in Reg. v. Wiggins (1867), 10 Cox, C.C .

562, Mr. Justice Lush is reported to have followed a similar

course (p . 663) :
At the conclusion of the case for the prosecution, Ribton, upon th e

authority of Reg . v . Holden [(1838)], (8 Car . & P . 610) wished the Cour t

to call a witness who had been examined before the coroner, but had not bee n

called by the prosecution . The Court refused to do so .

That was a trial of a very serious offence, being a charge of

murder. The accused was found guilty, death sentence wa s

imposed and executed .
Under the law there is no necessity to read my decision to th e

jury. It is of record in the notes. Call in the jury .
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WITT v. DAVID SPENCER LIMITED.

Negligence—Store—Dangerous premises—Invitee—Slipping in pool of water
at head of stairway—Drippings from umbrella—Injury from falling
down stairs—Liability .

The plaintiff, a customer in defendant's stores, alleged that she stepped int o

a pool of water at the head of a stairway and slipping fell down a few

steps and was injured . It appeared from the evidence that the moistur e

referred to was drippings from an umbrella . No one was seen at th e

spot with an umbrella from which the water could have fallen, but ther e

was no suggestion that the water could have come from any othe r

source . In an action for damages for negligence :

Held, that the plaintiff must prove affirmatively by reasonable evidence tha t

the defendant was negligent, and that owing to such negligence th e

accident occurred . It would be unreasonable to expect the defendant to

employ help throughout the stores to mop up any dampness, moistur e

or drippings from umbrellas . The plaintiff has failed to prove the

defendant had committed a breach of its duty to her to take reasonabl e

care under the circumstances existing at the time and place alleged .

Comment on cases as to the measure of the duty an occupier owes to a n

invitee .

ACTION for damages for injuries sustained by the plaintiff
in slipping on a wet floor at the top of a stairway and fallin g
down the stairs in the defendant company's store. The facts ar e
set out in the reasons for judgment. Tried by MoRRISON ,

C.J.S.C. at Vancouver on the 28th of March, 1935 .

Bray, for plaintiff.

Bull, K.C., for defendant
Cur. adv. volt.

5th April, 1935 .

MoxnisoN, C .J.S.C . : The plaintiff was a customer in the

defendant's stores and, when approaching the steps leading t o
the ground floor on Cordova Street, she slipped and fell down a
few steps and was injured.

There was no question of structural defect or lack of lightin g
or hand-rails or guards in the present case . The submission is
that the pool referred to by the plaintiff was water from a n
umbrella. In my opinion it would be unreasonable to expec t
the defendant to employ a corps of people to be strewn through-
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out their shop to mop up any dampness or moisture or dripping s
from umbrellas . No one saw exactly how the plaintiff came to
fall . She herself does not know . The water which she say s
must have caused her to slip, pointed out to her by anothe r
person, was first observed by her after she had slipped down a
few of the steps . No one was seen at the point complained o f
who had an umbrella from which water could have fallen. It is
not suggested that the water, if there was any at that point, could
have come from any other source . The only evidence of any
positive kind as to the condition of the floor is that of Mrs .
Burgoyne and that was couched in language of exaggeration with
emphasis . I find she was entirely mistaken as to the identity
of dlr. Allen . I regret I cannot accept her description of th e
condition of the floor as being slimy, slippery or slushy and
strewn with slips of paper . In my opinion the point at which
the accident happened was too far from the street entrance for
customers to bring in from a cement sidewalk any foreign matter
which would render the floor in the condition described by her .
The one alleged pool of water seems to be what was at first fixed
in the plaintiff's mind . I think this is a case of a pure accident ,
the plaintiff missing her step, in a manner for which I cannot
bring myself to find the defendant is in any way liable . Even

if there had been a pool there as described by and on behalf o f

the plaintiff, and I find there was not, it was not a danger suc h
as the defendant ought to know of .

The plaintiff must prove affirmatively by reasonable evidenc e
that the defendant was negligent and that owing to such negli-
gence the accident occurred .

This question of reasonable evidence is to be decided not by weighing th e

evidence of the plaintiff against that of the defendant, but by disregardin g

altogether the evidence of the defendant, and by asking whether that of the

plaintiff is, per se and apart from any contradiction, sufficient or insufficien t

to bring conviction to a reasonable mind :

Salmond on Torts, 8th Ed ., 464 ; 11'ahelin v . London and South

Western Railway Co . (1886), 12 App. Cas . 41 .

The plaintiff was an invitee, that is, one invited to the premise s

by the owner and occupier for purposes of business or materia l

interest. Lord Buckmaster in Fairman v . Perpetual Investmen t

Building Society, [1923] A.C. 74 at p. 80. Then the question
arises what is the measure of the duty which an occupier owes to
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an invitee? The case of most frequent occurrence seems to be

that of a customer in a shop, which is only one of a class.
The class to which the customer belongs includes persons who go not as

mere volunteers, or licensees, or guests, or servants, or persons whos e

employment is such that danger may be considered as bargained for, bu t
who go upon business which concerns the occupier, and upon his invitation,

express or implied . And with respect to such a visitor at least, we conside r

it settled law, that he, using reasonable care on his part for his own safety ,

is entitled to expect that the occupier shall on his part use reasonable care

to prevent damage from unusual danger, which he knows or ought to know ;

and that, when there is evidence of neglect, the question whether such

reasonable care has been taken, by notice, lighting, guarding, or otherwise ,

and whether there was contributory negligence in the sufferer, must be

determined by a jury as a matter of fact :

Willes, J . in Indermaur v . Dames (1866), L.R. 1 C.P. 274 at
p . 288 ; (1867), L.R . 2 C.P. 311 . The learned editor of the
8th edition of Salmond on the Law of Torts makes this comment,

at pp. 513-4, on the passage from which I have taken the abov e
extracts :

The foregoing passage contains an unfortunate ambiguity which has no t

been resolved by the later authorities and as to which indeed those authori-

ties are in direct conflict . Is the duty of an occupier to an invitee a duty

to use care to make the premises reasonably safe, or is it merely a dut y

to use care to ascertain the existence of dangers and either to remove the m

or give the invitee due warning of their existence? If the latter alternative is

correct, the fact that the danger is actually known to the invitee is a n

absolute bar to any action by him ; for if the duty of the occupier is merel y

one of warning, he owes no duty at all in respect of dangers already know n

by the invitee . If, on the other hand, the duty of the occupier is the highe r

duty of taking care to make the premises safe, he commits a breach of thi s

duty when he invites persons to enter premises which he knows or ought t o

know to be dangerous, even though those persons are themselves aware o f
the danger. To take a concrete illustration : Is a shopkeeper who invites

the public into his shop bound to use due care to provide a stairway reason -

ably safe for their use, or does he fulfil his whole duty to his customers b y

supplying a stairway which is visibly and obviously unsafe? On th e

authorities as they stand it is impossible to answer this question, for these

authorities are in direct conflict with each other . The Court of Appeal i n

Brackley v . :fidland Railway (1916), 85 L.J.K .B . 1596, following a dictu m
of Lord Atkinson in Cavalier v . Pope, [1906] A .C . p . 432 definitely adopte d

the restricted interpretation of the duty imposed on occupiers toward s

invitees, and this has been described by Scrutton, L .J . (Millen v . I. C. I.
(Alkali), Ld ., [1934] 1 K.B . 466), as "the generally ao pted view ."

On the other hand, in Norman v . Great Nestemi 1h/do ha, [1915] 1 K .B .
584 the Court of Appeal took the opposite view and held that the rule i n
Indermaw v . Dames imposed upon the occupier towards an invitee the duty

of taking care to make the premises reasonably safe, and not merely a duty to

warn the invitee that they were dangerous . (This also appears to have been
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the view of the Judicial Committee in Letang v . Ottawa Electric Ry . Co.,
- [1926] A .C. 732, and is supported (obiter) by Lord Hailsham in Robert Addie

& Sons (Collieries) v . Dumbreck, [1929] A.C . p . 365) . Norman v. Great
Western Railway and Brackley v. Midland Railway are therefore in direct

conflict with each other as to the nature of the duty imposed on an occupie r
towards an invitee by Indermaur v . Dames (Cp . per Scrutton and Lawrence ,

LL .J. in Hillen v . I . C. I. (Alkali), Ld ., [1934] 1 K.B. pp . 466-7, 470) . In

practice the difference of view is seldom important, for no doubt has bee n

cast upon Willes, J .' s statement that an invitee must use reasonable care

on his own part for his own safety, and in general if he does he will come

to no harm if he has been warned . But see [Salmond] s . 132 (4), per Philli-

more, L.J., in Norman v . Great Western Railway, [1915] 1 K.B . 584.

This again is a question of fact . The cases in which the ques-
tion arose, where it was held the danger was unusual, were suc h
as an unsafe gangway on ship : Smith v. London and St. Kath-

arine Docks Co. (1868), L .R. 3 C.P. 326. An open cellar flap
at the foot of a ladder by means of which the plaintiff was invited

to go on board a ship : John v. Bacon (1870), L.R. 5 C.P. 437 .
The case of a defective hand-rail : Willoughby v . Horridg e

(1852), 12 C.B. 742 . All these cases depend upon their particu-
lar facts and could be multiplied . Through them all runs the
thread of the principle that
an invitor is liable for danger on his premises of which he knew, unles s

(a) the danger is open and obvious, or (b) though not obvious to all th e

world, it is well-known to that particular invitee ; as to dangers of which

he has no knowledge, he is only liable if they are discoverable by the exercis e

of reasonable care . The onus of proof is on the plaintiff who must prov e

affirmatively that the defect was one of which the occupier ought to hav e

known :

Charlesworth's Liability for Dangerous Things, 247 .
The duty of the invitor towards the invitee is to use reasonable care to

prevent damage from unusual danger which he knows or ought to know. If

the danger is not such that he ought to know of it, his liability does no t

extend to it :

Per Lord Justice Buckley in Forman v. Great Western Railway ,

[1915] 1 K.B . 584, as quoted in the course of Lord Justice

Scrutton's judgment in Hall v. Brooklands Auto-Racing Club

(1932), 48 T.L.R. 546 at p . 550 .

It was contended by Mr . Bray that the circumstances that no

accident had occurred in these premises hitherto should no t

weigh against the plaintiff as was submitted by Mr . Bull . How -

ever . Lord Justice Scrutton in Hall v. Brooklands Auto-Racing

Club, supra, in answer to a similar plea, that the fact an accident
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of the kind in question in that case had not occurred for 23 years

had this to say (p. 551) :
I cannot think that reasonable care required a strengthening of th e

barrier against a danger which had never happened in 23 years .

The cases in our Courts, to which my attention has been called ,
are really, with deference, merely decanted from Indermaur v .
Dames, supra, with totally different facts from those of th e
present case, and indeed one of the learned counsel went so fa r
as to read to the Court a portion of a charge to a jury, which of
course does not appear in reports :

No inquiry is more idle than one which is devoted to seeing how nearly

the facts of two cases come together . The use of cases is for the proposi-

tions of law they contain ; and it is no use to compare the special facts of

one case with the special facts of another for the purpose of endeavourin g

to ascertain what conclusion you ought to arrive at in the second ease .

Still less, of course, does the decision of a jury in one case
bind another tribunal dealing with somewhat similar facts i n
another case (Carpenter v. Haymarket Hotel, Ld., [1931] 1
K.B. 364 at p. 371, per Swift, J . )

I find that the plaintiff has failed to prove the defendant had
committed a breach of its duty to her to take reasonable car e
under the circumstances existing at the time and place alleged .

Action dismissed .
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C . A . REX v. THE SCHOOL OF :MECHANICAL DENTISTR Y
1935

	

LIMITED.
Jan . 22, 23 ;

March 5 . Dentistry—Making false teeth—Charge under the Dentistry Act—Impress-
ing and fitting by practitioner in adjoining room—Separate fee charge d
therefor—R.S.B.C . 1924, Cap . 77, Sec. 71 .

The School of Mechanical Dentistry Limited was convicted on a charge o f

unlawfully carrying on the practice of dentistry in that it did tak e

impressions of the gums of persons and fit thereto artificial denture s

for gain, contrary to section 71 of the Dentistry Act . Said school had

offices adjoining a member of the College of Dental Surgeons, and adver-

tised in the daily papers that it made and repaired false-teeth plates .

When customers came to its offices they were told to first obtain a n

impression from a qualified dentist and were advised of the practitione r

in the adjoining room . When the impression was made it was given to

the defendant who made the plate to fit. The plate was then given to the

customer who paid for it and he then had the practitioner fit it into hi s

mouth, for which the practitioner charged a fee . Plates were adver-

tised at $7 .50, but better classes of plates were made at higher prices .

Held, on appeal, reversing the decision of LENNox, Co. J. (MARTIN an d

MACDONALD, J .J.A . dissenting), that the appellant did not make th e

impression nor fit the plate, its business being solely confined to makin g

false teeth . There was no violation of the Dentistry Act and the convic-

tion should be quashed.

APPEAL by defendant from its conviction by LENNoX, Co. J .

of the 8th of 1 ovember, 1934, on a charge of unlawfully prac-
tising the profession of dentistry, in that it did between the 19t h
of March, 1934, and the 22nd of April, 1934, take impressions
of the gums or jaws of persons and did fit thereto artificial
dentures for gain, contrary to section 71 of the Dentistry Act .
The School of Mechanical Dentistry Limited has offices on the
first floor of the building at the south-west .. corner of Granville
and Robson Streets in Vancouver, and Charles J . Coultas, a
member of the College of Dental Surgeons of British Colmubia,
has an office in said building with a door leading from his offic e

into that of the defendant . The School of Al echanical Dentistry

Limited advertised in two of the daily papers in Vancouver tha t
they made and repaired . false-teeth plates, and when customer s

came to their offices they were told that they must first obtain a n
impression from a qualified dentist, and they were advised of
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made the plate to fit the impression . The plates were advertised
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at $7.50, but they sold better classes of plates at higher prices . MECHANIC L
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Their work was confined solely to the making and repairing of
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plates . The defendant was convicted and fined $200 .
The appeal was argued at Victoria on the 22nd and 23rd o f

January, 1935, before MACDONALD, C.J .P.C ., MAIt'nx, MC-

PH II.r.IYS, \l ACDONALD and Mc:QU .LI:r.IE, JJ.A .

Stuart Henderson (Patton, with him), for appellant : There
is no evidence that the defendant practised dentistry . All it doe s
is to make false teeth. An impression is made by a qualified
dentist, and it then makes the false teeth from the impression .
Dentistry is defined by section 23 of Cap. 15, B.C. Stats . 1931 .

A customer selects the class of plate he wants, he then goes t o

a dentist for an impression, and the impression is sent to the
School of Mechanical Dentistry where the plate is made to fit
the impression. All we do is the mechanical work. The defini-

tion of dentistry does not include our work . The mechanica l

and professional work is distinctly separated . There is no

evidence to support the charge that the company took impres-
sions. The dentist does all the fitting. All we do is work on

a plate .
Maitland, K.C . (Remnant, with him), for respondent : The

Legislature contemplated a scheme of this kind . Taking inden-

tures is practising dentistry. The dentist saying he charged a

nominal fee for making an impression is an incident in th e
scheme whereby they are carrying on the general practice o f
dentistry . As to the words "directly or indirectly" in section 62
of the Act see Rawlinson v . Clarke (1845), 14 11 . & \V . 187 ;

;l laicism v. Ross (1907),l 4 O.L.R. 683 ; Cade v . Cal f e (1906) ,
22 T.L.R. 243. These cases hold that to do for another that

which one is prohibited from doing himself is doing it indirectly .

These words used in section 62 of the Act must be read in con -

junction with section 71, which prohibits a corporation from

practising and prohibits a member of the College from assisting
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it : see also Dales v. Weaber (1870), 18 W.R. 993 ; Whimster

	

1935

	

v . Dragoni (1920), 28 B .C. 132 ; Rex v. Simmons (1934), 48
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B.C. 398 ; Farmers' State Bank of Mineola v . Mincher (1924) ,

DIE SCHOOL 267 S.W. 996 ; Attorney-General v . New York H.R. & H.R. Co .
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(1908), 84 N.E. 737 at p. 742 ; Floyer v. Edwards (1774), 1
MECHANICAL

DENTI9T8Y Cowp. 112. There is ample evidence upon which the learne d
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judge could draw the inference of practising dentistry : see
Rex v. Johnston (1910), 16 Can. C.C. 379 .

Henderson, in reply, referred to Floyer v. Edwards (1774) ,
1 Cowp . 112 ; Coxe v. Employers Liability Assurance Corpora-

tion Limited, [1916] 2 K .B. 629 at p . 634 ; Rawlinson v . Clark e

(1845), 14 M . & W. 187 .

Cur. adv. volt.

5th March, 1935 .

MACDONALD, C .J.B.C. : The charge laid was that the appellan t
did at the said City of Vancouver between the 19th day of March, 1934, and
the 22nd day of April, 1934, unlawfully carry on the practice of the profes-

sion of dentistry in the Province of British Columbia in that it did betwee n
the dates last aforesaid take impressions of the gums or jaws of persons and
did fit thereto artificial dentures for gain, contrary to section 71 of th e
Dentistry Act, Cap. 66, R .S .B .C. 1924.

This charge was made by R . L. Fallen, a qualified member of
the College of Dental Surgeons and president of the College o f
the Province of British Columbia .

It will be noted that the appellant is charged with havin g
taken impressions of the gums or jaws of persons and of fittin g
artificial dentures for gain . There is not a word of evidence to
support either of these charges. The appellant did not take
impressions . It did not fit artificial dentures either for or with -
out gain . No evidence was given by the appellant and no proo f
was furnished by the respondent of these charges .

While this is so it was contended by counsel for the responden t
that the statute provides a penalty for incorporated companie s
practising dentistry directly or indirectly and it is said tha t
while there is no direct evidence of violation of the Act, there i s
some indirect evidence . The indirect evidence relit d upon
was the publication of an advertisement in these words :

The original office to offer low-priced plates . Our $7.50 plate is excep-
tionally well made of finest materials . . . beautiful, natural appear-
ance. Made by Experts . . . fully guaranteed .
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Plates repaired, burnished,

	

sterilized,

	

.

	

.

	

.

	

$1 .00.

	

We

	

make

	

and C . A .
Repair Plates Only . 1935

THE SCHOOL OF MECHANICAL DENTISTRY LIMITED .

It is also alleged that it conducted its business next door to a REx
v .

registered dentist and that when a customer decided to buy a THE SCHooL

which means a set of artificial teeth, he was directed b

	

ofplate,

	

~~ MECHANICAL

the appellant to the office of this dentist, in fact was in some DENTISTRY
LTD .

cases conducted there through a door which connected the appel -
lant's workshop with the dentist 's office. This dentist was a ~`cJ Bca '
qualified member of the profession. It was also contended that
this dentist organized the appellant company, and for a tim e
acted as one of its directors. Therefore, it was argued, that th e
true inference to be drawn from these facts is that the appellan t
was practising dentistry. Now there was nothing illegal in th e
said dentist incorporating the company. There was nothing
illegal in the work the appellant was to do, or was doing. It was
admitted that the making of dentures or artificial teeth is no t
part of the business of a qualified dentist . The informant him -
self Dr . Pallen gave evidence that he was in the habit of taking
impressions of the gums or jaws of his patients and taking the
impression to what is called a dental laboratory, that is to say,
the dental laboratory does the mechanical work, just as the
appellant did it ; that the said laboratory was not next door to
his office but was on the next floor of the building in which he
practised . There is a large sign in the workshop of the appel-
lant declaring that it does not practise dental surgery and tha t
its customers must go to a dentist to have the impression mad e
and the teeth fitted . There is, of course, nothing illegal in hav-
ing the appellant's shop next door to a dentist's premises, an d
there is nothing illegal in making the dentures and advertising

them for sale, but taking all these things into consideration, i t
was argued, that the Court ought to infer that the appellant wa s

carrying on an illegal business because of the use of the wor d

"indirectly . " I am unable to agree with the respondent 's con-
tention. I think this prosecution was founded on mere suspi-

cion and when the informant failed to prove what was specificall y

set out in the charge, the charge should have been dismissed . The

ease of Anderson v. Ross (1907), 14 O.L.R. 683, was referred

to by respondent ' s counsel . That was a case of a covenant not
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to carry on business directly or indirectly in the town of Por t

	

1935

	

Arthur to compete or interfere with the business of the plaintiff .

	

REx

	

After the dissolution of the partnership of the defendant and
v .

	

his wife the husband entered into employment as manager of a
THE SCHOOL

	

of

	

jewelry business in Port Arthur. It was held that this was a

O DE TsICA
breach of the agreement, but I can see no analogy between tha t

	

LTD.

	

ease and the present one .

Macdonald,

	

In Dales v . lVeaber (1870), 18 W.R. 993, the learned judge

	

C.a .B .C .

	

said :
I am of opinion that this is a very plain case indeed. . . . Now, the

words "with the assistance of any other person" mean nothing at all if they

do not mean "as assistant to any other person," for the other words cove r

everything else . Therefore these words exactly cover this ease, for it is

"with the assistance of" another person when the other person supplies th e

stock-in-trade and the lease of the premises .

Neither of these two things appears in this case. The appel-
lant rented its workshop from the dentist aforesaid. It was not
supplied by him and the dentures as made by him were purchased

independently by the customers and the price thereof was pai d

to the appellant . The dental work of the dentist was don e

independently and his bill paid independently to himself so tha t
that ease has no bearing on the present one .

Again II lumster• v . Dragoni (1920), 28 B .C . 132, a decision
of my brother 1Lu-crlx was cited to us. This, I think, offers no

assistance in the present ease .
The appeal should, therefore, be allowed .

MARTI\, J .A . : This is an appeal from the judgment of Hi s
Honour Judge Lxxxox of the County Court of Vancouver ,
whereby he allowed an appeal from the dismissal, by Geo. R.

_[cQueen, Esquire, deputy police magistrate of Vancouver, o f

an information laid against the appellant company for an allege d

infraction of section 71 of the Dentistry Act, Cap . 66, R.S.B .C .

1924, by unlawfully carrying on the practice or profession of
dentistry, as defined by section 62, in taking impressions of th e
gums or jaws of persons and fitting thereto artificial denture s

for gain.

On the appeal to the said county judge much more evidenc e

was taken than before the magistrate below, it being a tria l

(le noro under our Sununary Convictions Act as we have often
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decided—e .g ., Rex v . Perro (1924), 34 B .C . 169, 172-4, with

	

C. A.

the result that the judge was of opinion that the evidence dis-

	

193 5

closed the commission of the offence charged and consequently

	

Rix
convicted the appellant and fined it $200 .

	

v.
SCHOOL

It is submitted, as a point of law under our statute (Court of
THE

of

Appeal Act, Cap . 52, Sec. 6, R.S.B .C. 1924), that there is no ~IECxanzoar.
DTISTRF

evidence to support that finding, and the evidence was elaborately
E

LT. .

reviewed by counsel pro and con . and with the assistance of their martin, J
.A.

arguments I have carefully considered all of it and can reach n o
other conclusion than that there was enough to justify the magis-
trate in making the finding he did make (without wholly adopt-
ing his reasons) and therefore we are not warranted in law i n
disturbing it even though we might not feel personally dispose d
to take the same view of the evidence that he took . No useful

purpose would, in my opinion, be served by attempting to recite
at great length and with complete fairness to both parties, an d
precision, all the many intricate and complicated facts which th e
county judge had before him for consideration, and so I refrain
from doing so, because every case of this description stands b y
itself and must be decided upon its particular and ever varying
circumstances, and consequently can form no precedent for futur e
guidance .

But I think it well to draw attention to the unusual provision .,
iii penal statutes, in said section 62 which declares the offenc e
is committed when the prohibited acts are done "either directl y
or indirectly," and this wide language must in this ease be con-
sidered in connexion with said section 71, which extends even t o
the "attempt" of a corporation to practise dentistry, but with
such an attempt we are not at present concerned .

Now whatever may he intended to be covered by said addi-
tional word "indirectly," it is obvious that it enables magistrate s
and judges to take a broader and more critical view of the activi-

ties of a corporation than if its "direct" ones are alone to be con-
sidered, and the present case is peculiarly one, from its unusua l
nature, where this unusual. provision. is of substantial. weight in
its reasonable application . This construction is supported by
the unanimous decision of the King's Bench in banco, per Lord.
Mansfield, C .J. in Royer v. Edirards (1774), 1 Cowp. 11 2
(cited and properly relied upon by the learned judge below)
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which was a case arising on the construction of the Usury Ac t

	

1935

	

of 12 Ann. Stat . 2, Cap. 16, providing that "no one shall take

	

E.Ex

	

directly or indirectly for loan of money, &c ., above five pounds
v.

	

for the forbearance of 1001 . per annum" ; and the Court held ,
THE SCHOO L

	

OF

	

p. 114 :
MECHANICAL Therefore in all questions in whatever respect repugnant to the statute,

DENTISTRY we must get at the nature and substance of the transaction : .

	

an dLTD.
where the real truth is a loan of money, the wit of man cannot find a shif t

Martin, J .A . to take it out of the statute. If the substance is a loan . . . any other
contrivance, . . . will come under the word "indirectly."

Fortunately we have also the benefit, in the same direction, o f
the very recent judgment of the Supreme Court of Canada i n
Angrignon v . Bonnier, [1935] S .C.R. 38, on a section in the
charter of the City of Montreal which provided that :

No person may be nominated for the office of mayor or alderman nor be

elected to nor fill such office : (g) If he is directly or indirectly a party to

any contract or directly or indirectly interested in a contract with the city ,

whatever may be the object of such contract.

And it was unanimously held that an alderman was disquali-
fied under this section as being "directly or indirectly interested "
in a lease, in which his name did not appear, given by hi s
daughter to the City of Montreal, under circumstances whic h
were no more "indirect" than those now before us . The Chief
Justice of Canada at p . 45 relied upon the decision of the Privy
Council in Norton v . Taylor, [1906] A.C. 378, and gave thi s
citation from p. 380 :

There are many ways in which a person holding a civic office might b e

brought within the Act 2 Edw. 7, No. 35, as for instance if he had a shar e

in the original contract, or if he were employed by way of subcontract t o

execute the original contract or part of it ; or it might be perceived by the

Court that an arrangement had been made under which he was to be the

person to supply the materials for the original contract . In those cases,

whether it was done directly or indirectly, he might be liable, and no devic e

to conceal the real nature of the transaction would prevail . . . .

This language is very appropriate to the present case, and in
my opinion the "devices" that have been resorted to in order to
conceal the real nature of this transaction cannot prevail, an d
therefore this appeal should be dismissed .

McPHILLirs, J.A. : I would allow the appeal .

MACDONALD, J .A. : The appellant was convicted by LENNOX ,

Co. J. for the offence
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that the said The School of Mechanical Dentistry Limited being a corpora-

	

C . A .

tion incorporated under an Act of the Province of British Columbia regulat-

	

1935
ing or respecting joint-stock companies, to wit : the Companies Act, 1929,

did at the said City of Vancouver between the 19th day of March, 1934, and

	

REx
the 22nd day of April, 1934, unlawfully carry on the practice of the profes-

	

V.

sion of dentistry in the Province of British Columbia, in that it did between THE SCHOO L

the dates last aforesaid take impressions of the gums or jaws of persons and

	

o x
MECHANICA L

did fit thereto artificial dentures for gain contrary to section 71 of the DENTISTRY
Dentistry Act, chapter 66, Revised Statutes of British Columbia, 1924,

	

LTD .

contrary to the form of the statute in such case made and provided .
Macdonald,

Section 71 of Cap . 66, R.S .B.C. 1924, provides that :

	

J .A.

71 . No corporation incorporated, registered, or licensed under any Act

of the Province regulating or respecting joint-stock companies shall carry

on, or attempt or purport to carry on, the practice of the profession of

dentistry or dental surgery in the Province, and no member of the College

shall assist or enter the employ of any such corporation to carry on, o r

attempt or purport to carry on, such practice in anywise howsoever .

The appellant is an incorporated company . Section 62 of the

Act, as re-enacted by B .C. Stats. 1931, Cap . 15, See . 23, enacts
that :

62 . Any person shall be deemed to be practising the profession of den-

tistry within the meaning of this Act who, for a fee, salary, reward, o r

commission paid or to be paid by an employer to him, or for fee, money, o r

compensation paid or to be paid either to himself or an employer, or any

other person, diagnoses or advises on any condition of the tooth or teeth ,

jaw or jaws of any person, or who either directly or indirectly takes, makes ,

performs, or administers any impression, operation or treatment or any

part of any impression, operation, or treatment of any kind of, for, or upo n

the tooth or teeth, jaw or jaws, or of, for, or upon any disease or lesion o f

the tooth or teeth, jaw or jaws, or the malposition thereof, of any person ,

or who fits any artificial denture, tooth, or teeth in, to, or upon the jaw or

jaws of any person, or who holds himself out as being qualified or entitled
to do all or any of the above things .

As the precise charge is that the accused practised dentistry
by taking "impressions" and by "fitting" artificial dentures, we
are only concerned with the evidence in so far as it is relevant
directly or indirectly to infractions of the Act in these two
aspects . Appellant is not charged with practising dentistry i n
any other way. The trial judge made a finding of fact, viz ., that
appellant did practise dentistry within the terms of the charge .
As this appeal can only be based upon questions of law (and if
there is no evidence to support the conviction that is a questio n
of law) we have only to find whether or not if a judge or jur y
convicted it should be treated as perverse, or wholly unsupporte d
by evidence. We must keep in mind that if there is some
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evidence, the question as to whether or not the finding is reason-

	

1935

	

able is not a question of law . (Rex v. Johnston (1910), 16 Can .

	

REx

	

C.C. 379 .) We cannot therefore allow the appeal on the ground
v

	

that the finding is in our view not reasonable . The conviction
TILE SCROOI.

	

OF

	

may stand even if we thought that the judge ought not to hav e
ZIECHANICAL convicted, or that we, if trying the case, would have arrived at a

DENTISTRY

	

LTD.

	

different conclusion.
The evidence should be viewed in two aspects . If it spewsMacdonald ,

J .A . that appellant "directly" did take "impressions" of "`fit" artifi-
cial dentures the conviction must stand . If, however, the evi-
dence fails to shew direct action the further inquiry remains ,
viz ., did it do one or both of these acts "indirectly"

It was not suggested by counsel, nor was it necessary to charg e
in the information that these acts were done "indirectly ." It i s
enough to charge "practising" in these two aspects . Practising
by a corporation is an offence and may be carried on "indirectly"
as well as "directly . "

I will outline all the material evidence that a judge or jur y

might properly consider. Dr. Coultas, a qualified dentist, a
director of appellant company, occupied as tenant room No. 6 ,

adjoining appellant's premises, rooms 4 and 5 in the same offic e
building. He first rented the whole area before incorporatio n

and suggested dividing the rooms, 4 and 5 for appellant, and 6

for his office . After the company was formed, Miss Bentley, Dr .
Coultas's nurse (now Mrs. Haskins) moved into appellant' s
quarters. The company was incorporated in 1931 with Dr .
Coultas a director along with his assistant Miss Bentley and a
solicitor, Mr. Patton. The objects of the company so far as

material were :
(a.) To establish, conduct, and maintain, both in the City of Vancouver

and at any other place or places, whether in or out of the Province of British

Columbia, schools (whether boarding, day, or general) for instruction i n

making of dentures, bridges, crown, gold castings, and other mechanica l

restorations and appliances for the teeth, and the repairing of any of sai d

articles, and make rules and regulations for the conduct of same, and o f

admittance, conduct, and release of scholars and students :

(b.) To provide educational facilities of all kinds with reference to th e

above, and to supply books and other necessary material, and arrange for

examinations in such institutions or with such examination board or board s

as the company may decide :

(a.) To make such contracts for skilled assistance or employees as th e

company may decide :
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(d .)

	

To enter into mutual arrangements with any other scholastic educa- C. A .

tional or training institution either by way of partnership, mutual assist- 193 5
ance, or co-operation :

(e.)

	

To provide scholarships, fellowships, and any other grants or any REg

other means of assistance to students and others : v.

(f.) To provide living-quarters, accommodations, board, facilities for THE ScHooL

sports, games, and pastimes and all other conveniences for students and

	

of
MECHANICA L

others .

	

DENTISTR Y

These objects were never carried out . What appellant did

	

LTD.

was something entirely different . It made or procured artificial Macdonald ,

dentures and directed customers from among the public coming

	

LA .

to its office in search of plates, in answer to advertisements, to the
office of Dr. Coultas for the more important work of dentistry
(taking impressions and fittings) necessary in completing th e

work of supplying the customer with the finished product .
Pallen, a dentist testified—and this is material evidenc e

—that "the mechanical part of dentistry cannot be separate d
from the physician 's part ." All dentists have work done by non -
professional mechanical men in laboratories but (unlike appel-
lant) "these laboratories are not in any way connected with th e
public ." They do work, not for the public, but for the profes-
sion. Before a denture, commonly referred to as false teeth, i s
supplied it is necessary for a dentist to "make a very thorough

examination of the mouth" because :
The soft tissues have a great bearing on the successful wearing of a

denture or a false set of teeth and only a man trained in the anatomy of th e

mouth can make or is qualified to make that examination, of the soft and
hard places, and the different stresses of muscles and so forth that the plat e

would have to contend with .

Again, from the standpoint of health the mouth
must be in every way free of irritation in any way whatsoever . Any pro-

longed irritation of the soft tissues of the mouth, particularly against th e

hard palate is a preponderant cause of a good many serious diseases .

The dentist, he testified ,
makes a thorough examination of the soft tissues of the mouth, and only a

man qualified in his knowledge of anatomy of the mouth could do that .

It is obvious that under the Act—and as this evidence shews-
only a qualified dentist may make such an examination and give
the necessary treatment . A corporation is prohibited from doin g
so (section 71) . It is also true that a denture cannot be supplie d
without an impression. By evidence, therefore, which the judge
was entitled to accept, certain parts of the work necessary in th e
furnishing and fitting of a denture must be done by a dentis t

4
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including "getting [i .e., fitting] the false teeth into a person ' s
1935

	

mouth . "

OF

	

March 12th, 1934, reading as follows : [already set out in th e
MECHANICAL judgment of MACDONALD, C.J.B.C .DENTISTRY j

	

-

	

] '
LTD .

	

Mrs. Haskins displaying a tray of false teeth asked "what

Macdonald, particular kind I would like and what I was prepared to pay."
J .A .

	

He selected a set costing $10 . She then drew his attention to a
sign saying in effect tha t

It was illegal for anyone other than a qualified dentist to take impression s

or fit teeth and there was a doctor in the adjoining suite who would do thi s
work for a nominal fee.

This should be recalled when considering the word "indi-

rectly." The doctor in the adjoining room was Dr . Coultas—

director and originator of the company. Dr. Lee did not ask

her to secure a dentist for him : she took him to the adjoining

office . A door to Dr . Coultas 's office led from appellant's prem-
ises . A dentist appeared and said "he understood I was from
The School of Mechanical Dentistry and that I wished to have a
plate, fitted for a plate . . . he took a plaster of paris impression . "
He paid hire $2 .50 and received a receipt. He was then ushered

back to appellant's premises and paid Mrs . Haskins $2 .50 on

account of the $10 purchase. He returned next day to appellant' s

office and Mrs. Haskins again directed him to Dr . Coultas' s
office . An impression for a set of teeth was taken and an appoint -
ment made for the next day when the work was completed, Dr .
Simmons, an employee with Coultas, fitting the teeth . He then
paid :Mrs . Haskins the balance due, $7 .50, and left .

About a month later he returned for a lower set, first visiting

the dentist for the necessary work and selecting the teeth from

Mrs. I-Iaskins . Later visits were made and the same procedur e
followed sheaving concerted action on the part of Dr. Coultas and
his former nurse, Mrs . Haskins now in charge of appellant ' s
office .

Howard Dayman, like Lee employed by a secret servic e
agency, visited appellant 's premises on April 13th, 1934 . He
told Mrs. Haskins that he "wanted to see about getting a set o f
teeth" and she shewed him different kinds . He told her h e

g

	

Dr. Lee visited appellant's premises on the 20th of March ,
v

	

1934: He saw an advertisement in the "Daily Province" o f
THE SCHOOL
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wanted a set advertised at $7 .50, but "she advised me to get the

	

C . A .

$10.50 set . " Only a dentist could properly advise . There was

	

193 5

no suggestion that he should go to a dentist to see what kind of

	

RE,

denture he should get . She professed ability to decide that point

	

V .
THE SCHOO L

and did so. He decided to take that set . She looked at his

	

OF

mouth and again

	

15ENadvised the $10.50 set because of the 1 .position MECxnN
TIBTSY

ICaL

of two teeth in his head . "With these two teeth that I had she

	

LTD .

thought that the $10 .50 set would be better. She examined his Macdonald,

mouth—a further act of dentistry—and after doing so recom-

	

s A

mended the $10.50 set . Then "she asked me to follow her, to

come along with her and she rapped on a door—leading between

the mechanical dentistry and into another office " where he met
Dr. Simmons. Again he did not ask Mrs . Haskins to take him
to any dentist he simply followed her directions . Dr. Simmons
asked him if he "had made arrangements with the school abou t

teeth" shewing again concerted action between the two branches

of Dr. Coultas's system. The inference a judge or jury might
draw was that an "arrangement" with appellant was a necessar y
prelude to further work by the dentist. Dr. Simmons then took
an impression. Dayman paid $2 .50 and got a receipt . He went
back to appellant 's office the same afternoon . Mrs. Haskins
produced a set of teeth and escorted him again to Dr . Coultas 's
office where Dr . Simmons fitted plates in his mouth .

Mrs. Haskins giving evidence for the defence said that sh e
kept a key to the door leading into Dr . Coultas's office. She
stated in cross-examination that "impressions" could be received
from other dentists . "I never ask where they have had thei r
impressions taken" and "I don't know where they come from ."
She couldn ' t give the names of other dentists who took impres-
sions. She testified that "they go and get an impression some -
where and come back," and "I don't really take them in to Dr .
Coultas . They go any place." This evidence was not accepted .
She said that she got back lots of "impressions" that were not
good and turned them down. She did not therefore confine her-
self to the mechanical business of selling chattels .

The forgoing are the material facts, all relevant to a findin g
as to whether or not appellant practised dentistry under th e
terms of the charge (1) directly or (2) indirectly . We must
regard the specific findings of fact made by the trial judge to
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ascertain, not if we would come to the same conclusion, but rather
whether or not there is any evidence to support it. If there is

	

REx

	

any evidence no question of law is left for determination . First

	

v.

	

he said that he did not believe Mrs . Haskins when she said sh e
THE SCHOOL

	

OF

	

did not do any "advising," in other words, he held that in respec t
MEeHanucsL to "fitting" (the fitting of artificial dentures) she did advise~ENTISTRF

	

Lm .

	

an act of dentistry . He found that the appellant "Holds out tha t

Macdonald, [it] guarantees the fit ." As to practising "indirectly" he finds
J .A. that appellant "indirectly obtained the taking of the impression "

also that "the actual acts done through the qualified dentist wer e
an indirect carrying on of the transactions of the school ." He

further finds that appellant's actions bring it within the mischief
of the words in the Act (section 62) :
or who fits any artificial denture, tooth, or teeth in, to, or upon the jaw o r
jaws of any person, or who holds himself out as being qualified or entitle d

to do all or any of the above things .

He bases this "holding out" on the advertisement carried i n
the press .

Whatever may be said as to a direct finding that appellan t
took "impressions" or "fitted" dentures—and I do not base m y
judgment on this branch of the charge I find it impossible t o

say that the finding that these acts were done by appellant "indi-
rectly" should be set aside. The fact that appellant is a compan y

does not on this inquiry necessarily absolve it from all association

with Dr. Coultas. The company's history may be considered .
It was incorporated by Dr . Coultas. He was a director, president
and shareholder, the remaining shareholders being employees .
A jury could draw inferences from the fact that adjoining room s

were used and that customers were directed to Dr. Coultas' s

office by appellant through a "funnel " as Mr. Maitland called i t

—a door connecting the two offices . A jury might infer that

appellant received its clientele to a large extent because of it s
connection with Dr. Coultas . A plate is of no value withou t
necessary dental work in fitting and taking impressions an d
appellant company while not doing this work itself (or at least
very little) clearly did it "indirectly" through one of its director s

and shareholders . It is obvious that much of appellant's revenu e

was derived from this relationship. Customers do not ge t

dentures to carry them away as a chattel . They must be fitted.
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Mrs . Haskins was not believed when she suggested that customers
could get their impressions from any other dentist . The evidence
shews that without any expression of a desire to select on the part

	

REx

of the customer they were directed to and ushered into the office

	

v .
THE SCHOOL

of Dr. Coultas doubtless for the necessary dental work. The

	

OF

company did all it could legally (and perhaps more) under the MDEn sTYL
Act, and did indirectly what the Act forbade . If "indirectly"

	

LID -
(as it does) means doing a thing by other means or through other Macaonala

agencies all doubt is removed . If, for example, Dr . Coultas sold

	

s ' ®
his practice and goodwill to another dentist and covenanted not
to practise in the neighbourhood for a limited time "directly" o r
"indirectly" and then proceeded to form and operate the compan y
in question directing his customers in search of dentures to
another dentist (under an arrangement with him) probably nex t
door to his late purchaser would there be any doubt that he wa s
practising "indirectly" and in breach of his covenant ? I think
not. Each customer sent to his associate dentist would be a
potential interference with the business of his successor . A judge
or jury have the right to sweep aside subterfuges and evasions
and find the real facts as a fair, if not unavoidable, inference .
They are not prevented from doing so by the ruse of separate
offices or by the separate collection of pay for work done by each
of the parties concerned. I see, therefore, no escape from the
view, not only that the finding of fact in this latter aspect canno t
be interfered with but that as there is evidence to support it no
question of law arises. I would dismiss the appeal .

MCQIIARRIE, J.A. : The College of Dental Surgeons of British
Columbia laid an information against the appellant in the polic e
Court at the City of Vancouver, therein charging that the
appellant
being a corporation incorporated under an Act of the Province of Britis h

Columbia regulating or respecting joint-stock companies, to wit : the Com-

panies Act, 1929, did at the said City of Vancouver between the 19th day o f

March, 1934, and the 22nd day of April, 1934, unlawfully carry on th e

practice of the profession of dentistry in the Province of British Columbia

in that it did between the dates last aforesaid take impressions of the gum s

or jaws of persons and did fit thereto artificial dentures for gain, contrar y

to section 71 of the Dentistry Act, chapter 66, Revised Statutes of Britis h

Columbia, 1924, contrary to the form of the statute in such ease made an d

provided .
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Said section 71 reads as follows [already set out in the judg-
ment of MACDONALD, J .A.] .

REx

	

The charge was tried before His Worship Deputy Magistrate
v'THE

SCFIOOL
McQueen who dismissed same. An appeal was taken from that

OF

	

decision to the County Court of Vancouver by the College of
MECHANICA L

DENTISTRY Dental Surgeons of British Columbia which appeal was heard
LTD .

	

by His Honour Judge LEN NOx who allowed the appeal convicting
NcQuarrie, the appellant and imposing a fine of $200 together with cost s

J A` which he fixed at $75 . This appeal is from the decision of Judge
LENNOx. The information limits the prosecution to the specific
acts alleged therein to have been committed by the appellant ,
viz., that it did take impressions of the gums or jaws of person s

and did fit thereto artificial dentures . So far as the evidence is
concerned it chews that the appellant did not do the thing s
charged against it or either of them and that the taking of impres-
sions and the fitting of dentures were done by a qualified dentist .
Consequently there was nothing illegal on the part of th e
appellant .

The evidence also revealed the fact that it was common prac-
tice for dentists to have dentures manufactured by persons or

corporations who were not qualified as dentists . It even appeared
that Dr. Pallen, the president of the College of Dental Surgeon s
of British Columbia, made a practice of having his mechanica l
work done by dental laboratories where persons who were no t

dentists did the work . It was attempted on behalf of the colleg e

to show that because a dentist was employed to take impressions

and to make the dentures the appellant did that work "indirectl y"
and consequently came under section 62 of the Dentistry Act . I

cannot see, however, how it could possibly be an offence whe n
everything which was essentially a dentist 's work was done b y
a duly-qualified dentist .

In the appeal In re Dentistry Act and the College of Denta l

Surgeons of British Columbia v . Coultas, ( (1935), 49 B.C .
459] which was also heard at the last sittings of this Court w e
held that the taking of impressions and manufacturing of den-
tures by a qualified dentist for the appellant was not unprofes-
sional conduct and, in view of that decision . I think 'x e mus t
allow this appeal .
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With all deference to the opinion of the learned County Cour t
judge I would allow the appeal and restore the judgment of th e
deputy police magistrate dismissing the charge.

Appeal allomed, Martin and Macdonald, JJ .A.

dissenting .

Solicitor for appellant : Stuart Henderson .

Solicitors for respondent : Maitland, Maitland, Remnant &

Hutcheson.

SHADIN ET AL . v. DAVID SPENCER LIMY' D
AND McMICHAEL.

Damages—Trespass—Assault—Lien agreement—Bailiff instructed to mak e
seizure—Warrant — Collection Agents' Licensing Act —Bailiff no t
licensed—Effect of—B .C. Stats . 1930, Cap . 31, Secs . 2, 4, 5 and 8 (1 )
and (2) .

The defendant company held a lien agreement against a divanette which wa s

in the possession of the plaintiff, A. Shadin, on his premises . The

company employed one Chapman as a bailiff to make a seizure of th e

divanette, and signed a warrant addressed to Chapman and his bailiffs .

Chapman employed the defendant McMichael to execute the warrant,

and on his entering the plaintiffs' premises to execute the warrant, th e

plaintiffs claim he assaulted Mrs . Shadin and her two children . Neither

Chapman nor the defendant McMichael was licensed at the time unde r

the Collection Agents' Licensing Act . In an action for damages fo r

trespass and assault :

Held, that the Act forbids a person to act as a bailiff while unlicensed and

the agreement and warrant did not give a person a legal right to d o

something which was forbidden by statute . McMichael's entry an d

subsequent acts were illegal acts ; he was a trespasser ab initio and

guilty of assault .

Held, further, that the clear intention of the Act to protect persons in th e

position of the plaintiffs must be given effect to and both the unlicense d

person acting as bailiff and any person who has authorized him so to ac t

must be deemed to have committed a trespass . The defendant company

therefore having employed and authorized an unlicensed person to ac t

as bailiff must be deemed to have committed the acts of taesi m„ an d

assault of which the defendant McMichael was found guilty, lad th e

defendant company is therefore responsible for the damages - .offere d
by the plaintiffs .

5 5
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ACTION by plaintiff A. Shadin for damages for trespass and

for loss of services and consortium of his wife owing to an assault
by the defendant McMichael upon the plaintiff Mrs . Shadin ,
and by the remaining plaintiffs for damages for assault by th e
defendant McMichael upon Mrs. Shadin and the two infant
plaintiffs, William George Shadin and Cora Georgina Shadin .
The facts are set out in the reasons for judgment. Tried by
FISHER, J. at Vancouver on the 13th of February, 1935 .

Gordon M. Grant, for plaintiffs.
Burns, K.C., and Lundell, for defendant David Spencer Ltd .
Die/vie, for defendant McMichael .

Cur. adv . volt .

1st April, 1935 .

FISHER, J . : The defendant company held a lien agreemen t
against a divanette, which was in the possession of the plaintiff ,
Mr. A. Shadin on his premises in the City of Vancouver . The
company employed Albert Chapman as a bailiff to make a seizur e
of the divanette, the warrant (Exhibit 3) signed by the defendan t

company and addressed to the said Chapman and his bailiff s

reading in part as follows :
You are hereby authorized to seize and take possession of the goods an d

chattels described in a certain lien agreement dated the 23rd day of July ,

1928, and made between Mr . M. Shadin 2120 E . 3rd Ave . and David Spence r

Limited, Vancouver, B .C ., a copy of which is hereunto annexed, which sai d

goods and chattels consist of mdse. as per attached invoice .

You may give up possession of the said goods and chattels upon paymen t

of the sum of $53 .70 together with interest as therein mentioned, and you r

proper fees and charges, and for so doing this shall be your warrant an d

authority .

Dated at Vancouver, B .C . this 10th day of July, A .D. 1934 .

The said Chapman employed the defendant Robert McMichael
to execute the warrant and in the execution thereof the plaintiff s

claim that the said McMichael did wrongfully and unlawfull y
enter the premises of the said plaintiff and commit an assault
upon the plaintiff Mrs . Shadin and the two infant plaintiff s
William George Shadin and Cora Georgina Shadin. The claim
of the plaintiff A. Shadin is for damages for trespass and for loss

of services and consortium of his wife by the said assault and th e

remaining plaintiffs ' claim is for damages for assault .

193 5
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It may first be noted that counsel on behalf of the plaintiff s

submits that even on the assumption that the said defendan t

McMichael had a legal right to enter on the said premises as a

bailiff for the purpose aforesaid, he nevertheless in any cas e
wrongfully and unnecessarily used force and committed an
assault . As to this submission I have only to say that, my vie w
of the whole matter being as hereinafter set out I do not thin k
it is essential to the determination of this case that I shoul d
form or express an opinion as to whether or not such submissio n

of counsel on behalf of plaintiffs is well founded . Undoubtedly

his submission goes much further and is based upon the conten-
tion that the entry and subsequent acts of the said McMichae l
were illegal ab initio. It is admitted by the defendant company
that neither the said Albert Chapman nor the said Robert
McMichael was licensed at the time under the Collection Agent s'
Licensing Act . The plaintiffs contend that the acts complaine d

of were done and performed by the defendant company and sai d
company's agents and servants, Albert Chapman and Rober t
McMichael, whilst illegally engaged in the business of a collection
agent, as defined in the said Act, and that the said compan y
"requested, intended and authorized the acts so complained of."
The acts of trespass and assault were denied but the defendant
company also contends that in any event it is not responsible fo r

the illegal acts of either Chapman or McMichael ; that they wer e
neither their servants nor their agents but independent contrac-
tors, that the said Collection Agents' Licensing Act does not alter
the status of independent contractor and that therefore it is not
responsible for the trespass and assault if any . Roman v. Motor -
ear Loan Co . (1930), 42 B.C . 457 ; Milligan v. Wedge (1840) ,
12 A. & E . 737 and other cases are relied upon by counsel for
the company .

With reference to the said Collection Agents' Licensing Act ,
B.C. Stats . 1930, Cap . 31, I have to say in the first place that

I think that it is applicable to the work that was being done here

by the said Albert Chapman and Robert McMichael . Section 2

of the Act reads in part as follows :
2 . In this Act, unless the context otherwise requires :

"Business of a collection agent" means the business of collecting debt s

for others . and includes the offering or undertaking to collect debts for
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others, the soliciting of accounts for collection, and the business of doin g
such work, either in whole or in part, as is ordinarily done by bailiffs :

SHAW N
v ,

	

Section 4 of said Act reads in part as follows :
DAVID

	

4. (1 .) No person shall within the Province engage in or advertise him -
SPENCER self as engaged in the business of a collection agent in this Province, or i n

LTD .
any way hold himself out as so engaged, unless he is the holder of a collec-

Fisher, J .

	

tion agent's licence under this Act .

(2 .) No person shall within the Province act as a member or employe e

of or on behalf of a partnership, or as an official or employee of or on

behalf of a corporation, which partnership or corporation engages in or

advertises itself as engaged in the business of a collection agent or in an y

way holds itself out as so engaged, or act as an employee of or on behalf o f

a person who so engages, advertises, or holds himself out, unless the part-

nership, corporation, or person so engaging, advertising, or holding out i s

the holder of a collection agent's licence under this Act .

Upon the evidence before me I therefore find that the sai d

Albert Chapman and Robert McMichael were guilty of a viola-
tion of said section 4 in entering upon the said premises for the

purpose aforesaid and the questions arise whether the entry and

subsequent acts of the said McMichael are illegal ab initio and, if

so, whether the defendant company, as well as McMichael . i s

responsible for the acts of trespass and assault complained of .

On the first question it is submitted by counsel on behalf of

the plaintiffs that the test is whether or not the effect of the sai d

Act is that engaging in the business of a collection agent as th e

said Chapman and McMichael did is prohibited so as to be ren-

dered illegal . Victorian Daylesford Syndicate, Limited v . Dolt ,

[1905] 2 Ch . 624 ; Cope v. Rowlands (1836), 2 M. & \V . 149

and Wilson v. Tnmman (1843), 6 Man. & G. 236 are cited by

counsel in support of his submission . In the Victorian Case, at

pp. 629-30 Buckley, J . said :
The next question is whether the Act is so expressed that the contract i s

prohibited so as to be rendered illegal . There is no question that a contract

which is prohibited, whether expressly or by implication, by a statute i s

illegal and cannot be enforced. I have to see whether the contract is in

this case prohibited expressly or by implication . For this purpose statute s

may be grouped under two heads—those in which a penalty is impose d

against doing an act for the purposes only of the protection of the revenue ,

and those in which a penalty is imposed upon an act not merely for revenu e

purposes, but also for the protection of the public . That distinction will b e

found commented upon in numerous cases, including those which have bee n

cited of Cope v . Rowlands, [ (1836) ] 2 M . & W. 149 ; 46 R .R . 532 and Fergus-

son v . Norman, [ (1838) ] 5 Bing . (N .e .) 76 ; 50 R.R. 613 . Parke, B . in th e

former case (2 M . & W . 158) says the question to determine is whether th e

Act is `"meant merely to secure a revenue to the city, and for that purpose
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to render the person acting as a broker liable to a penalty if he does not
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pay it? or whether one of its objects be the protection of the public, and the
prevention of improper persons acting as brokers?" If I arrive at the con- SxADIN

elusion that one of the objects is the protection of the public, then the act

	

v '
DAVID

is impliedly prohibited by the statute, and is illegal . I desire to point out SPENCER

that the present case is one that is upon this point abundantly plain . There

	

LTD.

is no question of protection of the revenue here at all . The whole purpose

	

_

is the protection of the public . The money-lender has to be registered, and Fisher, J .

has to trade in his registered name obviously and notoriously for the pro-
tection of those who deal with him . The purpose is a public purpose, and
therefore upon all the authorities the act for the doing of which a penalty
is imposed is an act which is impliedly prohibited by the statute, and i s
consequently illegal .

Counsel for the defendant company contends that the Col-

lection Agents' Licensing Act does not operate to affect civi l
rights and before dealing further with the question as to th e
effect upon the present case of the failure of Chapman and
McMichael to comply with the requirements of the statute,
reference might be made to the case of City of Vancouver v .

Bum/till, [1932] S .C.R. 620 relied upon by counsel for said
defendant . As this case refers to Boyer v. Moillet (1921), 3 0
B.C. 216 and Walker v . B.C. Electric By. Co . (1926), 36 B .C.
338 cases, also relied upon by counsel for the defendant company,
I would like to set out a considerable portion from the judgment
of Rinfret, J . who at pp . 622-626 says in part as follows :

The particular section of the Act relied on by the appellant reads in par t
as follows (Motor-vehicle Act Amendment Act, 1930, e . 47 of S.B .C ., 1930 ,
s . 2, ss . 2 )

"No chauffeur shall within any municipality drive, operate, or be in
charge of a motor-vehicle carrying passengers for hire unless he is the holde r
of a permit therefor issued to him by the Chief of Police of the municipality ;
and every chauffeur to whom a permit is so issued shall comply with all
such regulations as may be made by the municipality and are not repugnan t
to the provisions of this Act or the regulations made thereunder . "

The by-law referred to by the appellant is known as the "Vehicle Licenc e
By-law" (No . 1510 as amended by No. 1537) of the city of Vancouver . It
provides for the licensing of certain trades and businesses ; auto liveries ,
expressive'', automobiles used for purposes of business, vehicles used fo r
hire for the carriage of passengers, etc .

[His Lordship then quoted from "The question is as to th e
effect upon this case of Burchill 's failure," etc., at p . 623 down to
the end of the paragraph at the top of p . 624, and from "The
appellant draws a distinction," at p. 625, down to "not a tres-
passer in the sense in which that word is strictly and technically
used in law" on p. 626, and continued] .
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In the excerpts from the judgment in the Burchill case, as

SHADIN above set out, may be found I think the basis of the distinction
v.

	

which it appears to me must be made between the present cas e
DAVID

SPENCER and the cases relied upon by counsel on behalf of the defendan t
LTD'

	

company. In the present case the plaintiff Alexander Shadi n

Fisher, J . being rightfully in possession of the premises, is in the positio n

of an "ordinary landowne r" and has the absolute right to exclud e

anyone. The unlicensed bailiff has no right on his premise s
4 similar to the right to be on the highway which the unlicensed

chauffeur, as a member of the public, was held to have in th e

Burchill case . Therefore no such right of the unlicensed bailiff

to be on the premises of the said plaintiff, as a member of the

public, can be relied upon in the present case and he must be

deemed never to have had any legal right to be there unless the

defendant can establish the proposition that the legal right t o

enter upon such premises as a bailiff was given to him by the said

agreement and warrant notwithstanding the said statute . It

seems to me however that it is quite impossible to establish such

a proposition. In my view the statute forbids a person to act a s

a bailiff while unlicensed and it seems to me also that it canno t
be reasonably contended that the agreement and warrant gav e

any person a legal right to do something which was forbidden b y

the statute . The situation therefore really is that McMichael

never had the legal right to be on the premises of the said plaintif f

as a bailiff and in my view it necessarily follows that his entr y

and subsequent acts were illegal acts and he was a trespasser

ab initio and undoubtedly guilty of assault under such circum-

stances .
Having thus reached the conclusion that the defendant Mc -

Michael was guilty of trespass and assault I now come to con-
sider the question as to whether or not the defendant compan y

is in any better position . Holding, as I do, that the defendant

company employed and specifically authorized the said Chap -

man and his bailiffs (one of whom was 'McMichael) to enter upo n

the said premises and make a seizure of the divanette as afore -

said and having held that the said McMichael in making such

entry and seizure was a trespasser ab initio I do not think the
real issue as between the plaintiffs and defendant company i s
whether or not the said Chapman was an independent contractor .
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I think the real issue is whether or not the defendant compan y

having employed and authorized such an unlicensed bailiff as
aforesaid must be taken to have committed trespass and assault.

As already intimated, counsel for the defendant relies upon
Roman v . Motorcar Loan Co., supra, and the said case of Milligan
v. Wedge therein referred to and followed . It must be noted
however that in the Milligan case the drover employed by th e

defendant butcher was a licensed drover and in the Roman ease
the bailiff employed by the defendant company was a licensed
bailiff . In this respect I think the said cases are distinguishabl e
from the present one and that they therefore do not assist th e
defendant company which admittedly did not employ a license d
bailiff. Whether he was an independent contractor or not there-
fore seems to me to be beside the question or perhaps I should sa y

that it seems to me that the unlicensed bailiff cannot properly

be regarded as an independent contractor so as to exempt th e
defendant company from liability for surely it cannot escap e
liability on a plea that in effect amounts to this, viz. : that i t
employed an unlicensed bailiff as an independent contractor an d
authorized him to do what he is forbidden by the said statut e
to do .

Counsel for the defendant company points out that our Col-
lection Agents' Licensing Act contains no such clause as is con-
tained in the last paragraph of section 7 of the Law of Distres s
Amendment Act, 1888 (51 & 52 Viet ., c. 21), Imp., reading in
part as follows :

From and after the commencement of this Act no person shall act as a

bailiff to levy any distress for rent unless he shall be authorized to act a s

a bailiff by a certificate in writing under the hand of a county cour t
judge ;

	

. . .

If any person not holding a certificate under this section shall levy a

distress contrary to the provisions of this Act, the person so levying, an d

any person who has authorized him so to levy, shall be deemed to hav e

committed a trespass .

It is argued therefore that in the absence of any similar claus e
in our Collection Agents' Licensing Act the said Act must b e
interpreted as meaning that one can authorize an unlicense d
bailiff to enter upon the premises of another person and make a
seizure for the purposes aforesaid contrary to the provisions o f
said Act and therefore illegally without being deemed to have
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1935 committed a trespass and without incurring any liability . Such
an interpretation however would result in defeating the clea r
intention of the Act for it would mean that a person financiall y
responsible could employ and authorize another person, no t

L .

	

licensed and not financially responsible, to act as a bailiff whereby
Fisher, J . a third person would suffer serious damages and yet not be abl e

to recover any damages. The intention of the Act undoubtedly

is to make sure that no person shall act as bailiff or collection
agent until he shall have deposited with the inspector of munici-
palities security for the protection of any person to whom h e
might be liable in damages in connection with his business of a
collection agent . See sections of said Act, reading in part a s
follows : [His Lordship set out sections 5 and 8 in part and
continued] .

I pause here to point out that in its counterclaim the defend -
ant company includes in its claim against one of the plaintiff s
the fees of the unlicensed bailiff as well as the amount due for
the divanette under the said agreement .

In the absence of any conclusive authority to the contrary I

hold that the clear intention of the Act to protect persons in th e
position of the plaintiffs in the present case must be given effec t
to and that the result of the legislation is that both the unlicense d

person acting as bailiff and any person who has authorized hi m

so to act must be deemed to have committed a trespass . The
defendant company therefore having employed and authorized
an unlicensed person to act as bailiff as aforesaid must be deeme d
to have committed the acts of trespass and assault of which I
have found the defendant McMichael guilty and the defendan t
company is therefore responsible for the damages suffered b y

the plaintiffs . I have to, add that in reaching my conclusions I
have not considered any of the evidence of the defendant Mc-

Michael given on discovery as evidence against the defendan t

company as some question was raised as to its admissibilit y
under certain circumstances and I have grave doubt as to its
admissibility in any event. As to damages I assess them as
follows :

Alexander Shadin : Special damages, $12 ; general damages :
(a) for trespass, $100 ; (b) for loss of services and consortium
of his wife by the assault, $150 .
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The other plaintiffs : General damages for assault : Helen
Shadin, $500 ; William George Shadin, $50 ; Cora Georgin a
Shadin, $100 .

There will be judgment accordingly in favour of the plaintiff s
against both defendants with costs . The defendant company wil l
have judgment on its counterclaim against the plaintiff Hele n
Shadin for the sum of $47.15 together with the additional carry-
ing charges as claimed and costs until the defence to counter -
claim was delivered with the right to set-off . The items for bailiff
fees are disallowed .

Judgment for plain

I'raciiee—li oodmen's liens—Assignment of—Tiro assignees as joint plaint-

iffs—Coaanty Court—Writ of attachment—Want of juiisdiclion—Pro-

libition—R.S .B .C . 1924, Cap . 53, See . 30 Cap . 276, Secs . 7 and 32 .

molders filed their respective liens for wa g es against the defendan t

company. Twenty-six of them then assigned their liens to one lien -

holder, and twelve of them to another . The two claimants holding th e

liens then brought action in the County Court under their respective

assignments and also for their personal claims, and caused a writ o f

attachment to issue to cover $1,246 .65, being the total amount of th e
liens . The defendant moved for a writ of prohibition on the groun d

that the County Court had no jurisdiction to determine the writ o f

attachment, as the amount claimed was in excess of the jurisdiction o f

the County Court . The application was dismissed .

reversing the order of Lvcas, J ., and granting prohibition, that sectio n

32 of the Woodmen's Lien for Wages Act is a procedural one, and once

the claims are joined they constitute one suit and that suit is covered by

section 7 of the act . The appropriate section of the County Courts Ac t

zetion :30j then comes into operation restricting the. jurisdiction o f

("minty Court and providing that claims which do not exceed $1,000

n?ac be brought in the County Court, hut those over that a mount i n

the

	

Tine t'nurt .
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APPEAL by defendant from the order of LLCAS, J. of the 20th
of February, 1935, dismissing the defendant's application for a

MCGILVRAY writ of prohibition prohibiting further proceedings in the actio n
v .

QUEENSBORO on the ground that the County Court at New Westminster had n o
SAWMILLS

Inv . jurisdiction to determine a writ of attachment, as the amoun t
claimed in said writ was in excess of the jurisdiction of th e
County Court. The plaintiffs were employees of the defendant
company to whom certain sums were due and owing for wages
for labour performed . Twenty-six other employees assigned
their claims to the plaintiff McGilvray under the Woodmen ' s
Lien for Wages Act, and twelve employees assigned their claims
to the plaintiff Pritam Singh under said Act. The total amoun t
claimed in the writ of attachment was $1,246 .68 .

The appeal was argued at Vancouver on the 25th of March ,
1935, before MARTIN, MCPHILLIPS, MACDONALD and Mc -
QCARRIE, M.A .

Cosgrove, for appellant : They proceeded under writ of attach-
ment claiming in all $1,246. This is in excess of the County
Court jurisdiction . The action is brought under section 7 of th e
Woodmen's Lien for Wages Act. He has the right to join the
claims but the writ must be in the proper Court. Where want of
jurisdiction is apparent on the face of the proceedings prohibitio n
should be granted : see In re 'S owell and Carlson (1919), 2 6
B.C. 459 .

Lidster, for respondents : Section 32 of the Woodmen 's Lien
for Wages Act is misleading if two constructions can be place d
upon it . Each lienholder's claim is within the jurisdiction of
the Court . They join in taking proceedings under said section
and each obtains judgment for the amount of his claim : see
Montreal Trust Co . v. Canadian Lumber Yards Ltd. (1928), 39

B.C. 325 at p . 331 ; Douglas v. Mill Creek Lumber Co . (1923) ,
32 B.C. 13 at p . 17. The individual claims continue and they
are all under $1,000 .

Cosgrove, in reply : The action is taken in the names of th e
assignees for a specific sum over $1,000 .

Cur. ode. cult .
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26th March, 1935 .

	

C. A.

MARTIN, J .A. (oral) : In this case, since the argument yester-
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day, we have gone very carefully into the matter, involving as it MCGrrvRA Y
does the rights of a large number of lien claimants, 40 in all, and

	

v.
when we came to examine it we found there was a substantial

SAWMILL S
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difference in the facts of the case from those which had been
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submitted to us by counsel, because it now appears that there ha s
been overlooked the fact that this is not a case of assignees onl y
suing, but also of two assignees representing two distinct group s
of claimants, and suing in their own right as well as assignees .

One of the two plaintiff claimants is McGilvray, who is th e
assignee for one group of 26 lienholders, and the other plaintiff
claimant, Singh, is assignee for the other group of 12 lien plaint-
iffs, making, with themselves, 40 claimants in all represented
by the two plaintiffs in two distinct capacities .

Now the importance of this is that we have to take cognizance ,
under section 32 of the statute, not simply of the claims o f
assignees, but also of the joint claims of two assignees who repre-
sent two distinct groups, as well as themselves, so the statute
must be considered as regards both classes . While in one way
this is not of very much practical consequence, owing to the vie w
we have taken, yet it was material in helping us to reach a clea r
conclusion on the application of said section, and we are o f
opinion that it is a procedural and not jurisdictional section, an d
is governed by section 7, and once the claims are joined they con -
stitute one "suit," which "suit" is controlled by that section 7 ,
the result of which is that the appropriate section 30 (a) of th e
County Courts Act, then comes into application by limiting the
jurisdiction of the County Court thus :

(a .) In all personal actions where the debt, demand, or damages claime d

do not exceed one thousand dollars.

Then section 7 comes into operation by enacting :
(1 .) Any person having a lien upon or against any logs or timber ma y

enforce the same by suit in the County Court where the statement of lien i s
filed, provided the sum claimed is within the jurisdiction of such Court ,
otherwise in the Supreme Court ; . . .

Now the "suit" in the County Court for these joint claims i s
for over $1,000 and therefore in accordance with said proviso i t
should have been brought in the Supreme and not the Count y
Court, and we have no power to sever the joint claim so as t o
bring it within the latter jurisdiction .

5
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It follows that the appeal should be allowed and prohibition
1935

	

granted .

McG~vRAY
McPrnLLIes, J.A. (oral) : I may say I concur in the judg-

QUEENSBORO ment of my learned brother, the president of the Court . The
SAW mu.Ls

Drn .

	

question of want of jurisdiction is one that the Court cannot ad d
any terms to. It is regrettable, but that is the situation .

The appeal in my opinion must be allowed .

MACDONALD, J.A. (oral) : I agree with the president and m y
learned brother .

McQvARRIE, J.A. (oral) : I have nothing further to add.

Appeal allowed .

Solicitor for appellant : Mark Cosgrove .

Solicitors for respondents : Lidster & Allison .

In Chambers

	

ROMANO v. MAGGIORA .
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April 10, 17 .
Practice—Foreign judgment—Order _X11 .—Summons for judgment —

Defence of non-service of process or notice thereof—Proceedings con-

trary to the principles of natural justice .

The plaintiff, having obtained judgment against the defendant in an actio n

brought in the State of Washington, applied under Order XIV . for leave

to sign judgment thereon . On the application the defendant swore tha t

he had a bona fide defence to the plaintiff's claim, that he was not serve d

with process in the Washington action, and had no knowledge of sai d

alleged proceedings in the Washington Courts until apprised thereof in

the course of the proceedings in this action .

Held, that the failure to serve the defendant or give him notice of the pro-

ceedings in the Washington Courts was a substantial injustice com-

mitted against him, and such a defence, if made out would be an answer

to the foreign judgment . This is a triable issue that must be tried ou t

in the ordinary way, and the defendant should be given leave to defend .

APPLICATIO\ for leave to sign judgment under Orde r

XIV. The facts are set out in the reasons for judgment . Heard

by ROBERTSON, J. in Chambers at Victoria on the 10th o f

April, 1935 .
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17th April, 1935 .

	

RouAtio

ROBERTSON, J. : This is an application under Order XIV. for MAaUIOR.A

leave to sign judgment . The plaintiff's claim is on a judgment
for $3,312.49 obtained by her against the defendant in the

State of Washington, one of the United States of America, on

the 20th of October, 1934 . The writ was issued on the 13th

of December, 1934, appearance entered 22nd December, 1934 ,
defence filed 11th January, 1935, and reply filed 16th January ,
1935 . On the last-mentioned date the plaintiff took out he r
summons for judgment .

It should be remembered that applications under Order XIV .

should be made before defence is delivered "in the ordinary
course," and if an application is made, as it may be made, afte r
defence, the onus is on the plaintiff to shew that the delay wa s
justifiable under the circumstances . This was not done here .
See McLardy v. Slateum (1890), 24 Q.B.D. 504 at pp. 506-7 ,
followed by our Court of Appeal in Motorcar Loan Co . v. Warner
(1932), 45 B.C . 456. However, the defendant did not tak e
this point, and as I have come to the conclusion that the defend -
ant should be allowed to defend, it is not necessary for me t o
give effect to it.

Order XIV. provides that an order may be made empowerin g
the plaintiff to enter judgment "unless the defendant by affidavit ,
by his viva voce evidence, or otherwise, shall satisfy him [i .e . ,
the judge] that he has a good defence to the action on the merits ,
or disclose such facts as may be deemed sufficient to entitle hi m
to defend ." In his defence, the defendant sets up that he was
not served with any process in the Seattle action and took no
part in the "alleged proceedings therein" and says he did not
defend the action because he had no opportunity to do so becaus e
he was not personally "served" with any process or notic e
thereof. This would not be sufficient as a defence ; in addition ,
it is necessary for the defendant to shew, as he does by hi s
affidavit hereinafter referred to, that the proceedings did no t
come to his knowledge or notice . See judgment of Mr . Justice
MARTIN in Richards v. Williams (1905), 11 B .C. 122 at p . 127 ;
also Pemberton v . Hughes, [1899] 1 Ch . 781 at pp . 796-7, infra.



68

In Chamber s

193 5

ROMANO
V.

MA0GIORA

Robertson, J.

BRITISH COLUMBIA REPORTS .

	

[VOL .

The Washington judgment recites that it appeared to it tha t
the plaintiff was duly served with a summons and copy of th e
complaint and non-appearance of the defendant . This statement
is primarily based upon an affidavit of Kenneth Hanna wh o
swore that he served the defendant with these papers "by per-
sonally delivering to and leaving with the said John Maggior a
at Seattle on the 28th of September, 1934" the summons and
copy of complaint.

The defendant made an affidavit on the 28th of January ,
1935, in answer to the said summons herein in which, inter alg a,

he said that he had a bona fide defence going to the whole of th e
plaintiff's claim herein ; that he was a British subject at all
material times, resident in British Columbia ; that he was not
served personally or otherwise with any process in the sai d
alleged Washington action and had no opportunity to take part ,
and did not take part, in the alleged proceedings and that he
had no knowledge of the said alleged proceedings in the Wash-
ington Courts "until apprised thereof in the course of the pro-
ceedings in this action ." The defendant was cross-examined
upon his affidavit and I quote that part of the transcript relatin g
to this point as follows :

Do you know a man called Kenneth Hanna? Yes .

Kenneth Hanna made an affidavit that he personally served you with th e

summons complaint in that action brought against you by the plaintiff in

Seattle, at the plant of the National Wine Company at 319 Nicholson Street

on the 28th September, 1934 .

Finland : Is that on the affidavit, is it there and the copy of the exhibit ?

Moore : No, the facts of service are .

He has sworn that he served you in Seattle on the 28th September, 1934 ,

with the summons and copy of the complaint in action Number 27598 9

brought against you by this plaintiff . Do you swear he did not serve you ?

Well this is just what happened . On the date I was busy picking up things ,

I had left old shoes

You were at the plant? I +g as at the plant several times, the other ma n

was working and I was going to leave him instructions . I went to the othe r

side and was looking for a hammer and went to the office where Mr . Cam

Leave those other things . I went there, I forget if I asked if he had see n

some overalls or hammer . I said at the time did the mail come ?

Said to whom? To this boy .

I am talking about Kenneth Hanna? He said it should be in soon . I

have a letter from Mary Payne, l do not know what it is .

That is the plaintiff in this action? Yes, he said I do not know what i t

is but she asked me to give it to you. I do not know what it is . Well my

hands were dirty and I said I have not got my glasses, I was going to ask
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him to read it and then I said without my glasses I could not read it, but In Chambers

you could see in the corner of it Mr . Martin's address .

	

193 5
That is the lawyer for the plaintiff? I had received several letters from

him some time in June . 1 said I think I know what it is about, this letter . RostAxo

I said l will come back tomorrow because I will bring my glasses and I put

	

•

it in the pigeon-hole on the shelf where there was some advertising about
MAGGIoR

8 to 6" wide and put it there between those papers and I took the hammer Robertson, J
.

and went out and finished my job . After I came back, I came back to se e

if there was any mail, the place was locked, it was too late and since the n

I never went back to the place because for the reason of not coming back i s

because I told them that if I leave I will never come back . If they wanted

me to stop there and do the work I must get my living.

So Mr. Maggiora, you admit you received a communication in a n

envelope with the name of the plaintiff's attorney on it and you say yo u

put it in a pigeon-hole and never examined it? No .

What steps did you take to find out from Mr . diortin what it was about ?

No, no steps to find out about it.

No steps whatever? No.

So if Kenneth Hanna swears, as he has sworn, that he served you with

the summons of complaint, you are not prepared to say he did not? Yo u

did not look at these papers? When Mr . Kenneth Hanna says what he

cannot serve on me anything, he said "I do not know what it is but 1 wa s

told to give you it ." I received a similar letter after I had been in Victoria ,

they asked for money, and I was disgusted and I said I may be I would g o

and see her myself. If I had had my glasses I would know about tha t

letter, if I had read it, if it was like anything else, but when I used to get

my mail I would wait until the end of the (lay before I did anything.

In Pemberton v. Hughes, supra, part of the head-note is :
A judgment or decree pronounced by the Court of a foreign country wil l

be treated and acted upon here as final, notwithstanding any irregularit y

of procedure under the local law, provided that the foreign Court ha d

jurisdiction over the subject-matter and over the persons brought before it ,

and the proceedings do not offend against English views of substantia l

justice .

In that ease the facts were, that a decree for divorce had bee n
made by a Court having jurisdiction in Florida and it was con-
tended that the Florida judgment was void because of an alleged
irregularity in service of process . The wife, who was the
respondent, in the Florida divorce proceedings, did not suggest
that she did not know of the proceedings, nor that she had no t
time to enter an appearance on or before the time fixed for he r
appearance ; nor that she had no opportunity of defendin g
herself. Lindley, M.R. said at pp . 790-1 :

But this paradox disappears when the principles on which English Courts

act in regarding or disregarding foreign judgments are borne in mind . I f

a judgment is pronounced by a foreign Court over persons within its juris-

diction and in a matter with which it is competent to deal . English Courts
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unless they offend against English views of substantial justice . Where no

substantial justice, according to English notions, is offended, all that

ROMANO English Courts look to is the finality of the judgment and the jurisdictio n

v .

	

of the Court, in this sense and to this extent—namely, its competence to
Mnocroxn entertain the sort of case which it did deal with, and its competence t o

Robertson, d
. require the defendant to appear before it . If the Court had jurisdiction i n

this sense and to this extent, the Courts of this country never inquir e

whether the jurisdiction has been properly or improperly exercised, provided

always that no substantial injustice, according to English notions, has been

committed .

Vaughan Williams, L.J. said at pp. 796-7 :
Here it is alleged there was no proper service . The true principle seem s

to me to be that a judgment, whether in personam or in rem, of a superior

Court having jurisdiction over the person, must be treated as valid till se t

aside either by the Court itself or by some proceeding in the nature of a

writ of error, unless there has been some defect in the initiation of proceed-

ings, or in the course of proceedings, which would make it contrary to

natural justice to treat the foreign judgment as valid, as, for instance, a

case where there had been not only no service of process, but no knowledg e

of it . The allegation of no service alone would not in such a case avail th e

defendant : Buchanan v . Rucker [ (1808) ] , 9 East, 192 ; Ferguson v . Mahon

[(1839)], 11 A . & E. 179 ; Bullen & Leake's Precedents of Pleadings, 5t h

Ed ., p . 748 .

Pemberton v . Hughes was followed and approved by the Court

of Appeal in Jacobson v . Frachon (1927), 44 T.L.R. 103, and

by the House of Lords in Salvesen or von Lorang v . Administra-

tor of Austrian Property, [1927] A.C. 641 .
The failure to serve the defendant or to bring to his attention

the fact that the proceedings had been taken against him woul d

appear to be "contrary to the principles of natural justice"	 see

quotation from judgment of Vaughan Williams, L .J. at pp .

796-7 in Pemberton v. Hughes, supra .

Lord Justice Atkin in Jacobson v. Fraction, supra, said at

p. 105, speaking of a foreign judgment :
It could only be impeached if the proceedings, the method by which th e

Court came to its final decision, were "contrary to the principles of natura l

justice"—principles which were not always easy to define, or to invit e

everybody to agree about . Those principles seemed to him (his Lordship )

to involve, first, that the Court, being a Court of competent jurisdiction ,

had given notice to the litigant that they were about to proceed to determin e

the ease, and, secondly . that he should be afforded an opportunity of sub-

stantially presenting his ease before the Court . The rule had been expresse d

in Professor Dicey', Conflict of Laws (rule 107) somewhat too narrowly .

In Robinson v. Fenner, [1913] 3 K.B. 835, at pp . 842-3 ,

Channell, J . said :
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. . . and whatever the expression "contrary to natural justice," which

is used in so many cases, means (and there really is very little authority
indeed as to what it does mean), I think that it is not enough to say that
a decision is very wrong, any more than it is merely to say that it is wrong .
It is not enough, therefore, to say that the result works injustice in th e
particular case, because a wrong decision always does . So far as I can see,
all the instances given of what is "contrary to natural justice" for th e

purpose of preventing a foreign judgment being sued on here are instance s

of injustice in the mode of arriving at the result, such as deciding agains t

a man without hearing him or without having given him any notice or th e

like.

In Rudd v. Rudd, [1924] P . 72, the facts were, that a hus-
band domiciled in England had acquired a new domicil, leavin g
his wife in England and thereafter took proceedings for divorce
in the Courts of his new domicil, and it was held that his wif e
was not bound in England by the proceedings for divorce of
which she had in fact had no knowledge and no notice. Horridge,
J., after referring to Pemberton v . Hughes, at p. 796, above
quoted, said that the petitioner in the Rudd case, having no
knowledge of the American proceedings, the American decre e
could not stand against her . In Wanderers Hockey Club v.
Johnson (1913), 18 B.C . 367, the plaintiffs sued upon a foreign
judgment and it was proved before the learned trial judge tha t
the defendant was not served with any process of the foreign
Court nor had he any knowledge that proceedings had bee n

taken against him . He therefore held that the defendant wa s
entitled to defend the action on the merits .

Under these circumstances it is clear to me that if the defend -

ant's submission is correct, the failure to serve him or give him

notice of the proceedings in the Washington Courts was a sub-
stantial injustice committed against him, according to English

notions, and it is clear that such a defence if made out woul d
be an answer to the foreign judgment . This is a triable issue
which must be tried out in the ordinary way . See Jacobs v .

Booth's Distillery Company (1901), 85 L.T. 262 ; Codd v.

Delap (1905), 92 LT. 510 ; Canadian Bank of Commerce v .

Indian River Gravel Co . (1914), 20 B .C. 180 ; 11 uld v. Taylor

(1915), 21 B .C. 192 ; and Wilson v . B.C. Refining Co . (1914) ,

20 B.C . 209, in which Mo,RRisox, J ., as he then was, said, refer -

ring to Jacobs v . Booth 's Distillery Co . :
According to which the defendant is entitled to unconditional leave to

In Chambers

193 5
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would, if proved, be a good defence in law to the claim .

Accordingly the defendant is given leave to defend, costs o f
RomANo.

	

the application to be in the cause .
MAGGIORA

Application dismissed .

IRVINE v. MUSSALLEM .

Negligence—Damages—Collision— Rotor-car and bicycle—Intersection--
Families' Compensation Act—Apportionment of fault—Parents suin g
for death of son—R.S.B .C. 1924, Cap. 85—B .C. Sluts . 1925, Cap. 8 .

At about 5 p.m. on the 21st of March, 1934, the plaintiff's son (ten year s

old) was riding his bicycle easterly on Ringsway about three feet from

the south curb and about one and a half blocks west of the intersectio n

of Royal Oak Avenue, when the defendant was driving his Chevrole t

sedan in the same direction on Kingsway about half a block behind hi m

and about seven feet from the south curb. The automobile was travel -

ling at from 25 to 30 miles an hour and it gradually caught up to the

boy . When the boy was about 10 feet from the intersection of Roya l

Oak Avenue, according to the evidence of two witnesses, he put out hi s

left hand and when three feet from the intersection he turned to hi s

left to cross the road and in front of the defendant's ear which was fro m

35 to 40 feet west of the intersection . The defendant did not see an y

signal, but on seeing the boy turn to the left, did not put on his brakes

but turned sharply to the left with the intention of going around i n

front of him, but he struck the boy about the middle of the intersection

and went over on to the curb on the north side of Kingsway .

Held, on the evidence that the boy did put out his hand a few feet from the

intersection and the defendant was not keeping a proper look-out i n

not seeing the signal . The defendant's speed was excessive and he di d

not have his car under control in approaching the intersection, as there

was sufficient space to stop after the boy turned to the left if he ha d

had his car under control . The defendant was guilty of negligence bu t

the boy was guilty of contributory negligence, as his hand was put ou t

for such a short time that the signal would not be effective and th e

boy's degree of fault was 25 per cent .

A CTION for damages brought by the parents of Ilughie Irvin e
under the Families ' Compensation Act for the loss of their son ,
who was killed by an automobile driven by the defendant . The

1935

April 29 .
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facts are set out in the reasons for judgment. Tried by ROBERT-

soN, J . at Vancouver on the 29th of April, 1935 .

Stockton, for plaintiffs .
Bull, K.C., and Ray, for defendant .

ROBERTSON, J. : This is an action for damages, under th e

Families' Compensation Act, brought by the parents of Hughi e

Irvine, aged 10 years, who was killed about 5 p .m. on the 21st

of March, 1934, at the intersection of Kingsway and Royal Oa k
Avenue in Burnaby District, by an automobile, driven by th e
defendant . The day was bright and sunny, and the pavemen t
dry, in fact, as the defendant says, the conditions for drivin g
were ideal . Kingsway is slightly "crowned " in the centre and
is surfaced from curb to curb . The distance between the curbs
is 30 feet . Royal Oak Avenue is 40 feet from curb to curb .
Hughie was riding his bicycle easterly on Kingsway. The
defendant was driving his automobile easterly along Kingsway
and was overtaking Hughie . It was a new Chevrolet sedan
which had been driven about 300 miles and had mechanical
brakes which were in perfect condition . The defendant says
that at a speed of 30 miles per hour he could stop his automobil e
in a distance of from 25 to 30 feet with his foot brakes. The
defendant first saw "the young lad" when Hughie was east o f
the intersection of Blenheim Street and Kingsway opposite th e
Royal Oak service station which is "one and a half blocks" wes t
from the Kingsway and Royal Oak intersection and llughie wa s
then about a "half a block" ahead of him and travelling at " a
fair bike speed" ; that his automobile was travelling at from 2 5
to 30 miles per hour ; that its speed did not exceed this as h e
was breaking in a new car and for that reason was keeping down
the speed. Hughie's bike was travelling about 3 feet from the
south curb of Kingsway and the defendant 's motor about 6 to 7
feet therefrom. The defendant says he never changed his speed ,
or his distance from the curb, until he swerved his car just befor e
reaching the intersection of Kingsway and Royal Oak Avenue ;
that Hughie when he reached a point, about two and a half t o
three feet from the southwest corner of the intersection, an d
when the defendant ' s automobile was 15 feet behind him,

193 5

IRVIN E
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suddenly, without any signal, swerved to the left, in front of hi s
IRVINE automobile, and the defendant in an endeavour to avoid the coin -

v .

	

lion swung his automobile sharp to the left . The automobile how-
MUSSALLE M

—

	

ever struck Hughie just about the centre of the intersection an d
Robertson, J. then proceeded diagonally, across the intersection, and struc k

the curb at the northeast corner of Kingsway and Royal Oak ,
then ran along off the highway, striking the fence at point
"B" on Exhibit 1 and then back to the highway and to a sto p
at point "A" on Exhibit 1, which is over 200 feet from the point
of impact . The defendant further says he did not put on hi s
brakes or decrease his speed up to the time of the impact ; that
when Hughie turned out he was not startled as he did not thin k
that there was going to be an accident as he thought by swervin g
he could avoid him ; that when Hughie turned out he was to o
late to do anything else to avoid the accident except to swerve ,
as he did ; that he did not sound his horn at any time ; that he
does not recollect what took place after the impact . At the
inquest he said if he had seen Hughie he would have applie d
the brakes .

Bagley was in the defendant 's automobile . He says its speed
was 25 to 30 miles per hour . He first saw Hughie between 20 0

to 300 feet ahead . He was "just a boy on a bicycle," riding
two or three feet from the south curb . He was not looking at
Hughie when the defendant's automobile swerved but he esti-
mates the distance the defendant's car was behind the bicycle a t
10 to 15 feet . IIe did not see any signal given . IIe says th e

automobile 's speed was about twice that of the bicycle .

Now there were two eye-witnesses of the accident . Birchen ,
16 years of age, was called by the plaintiff . This boy was in the
pantry of a house about 100 yards north of Kingsway and say s
he in Hughie when he was standing by his bicycle in the Roya l
Oak gas station ; that he saw him come out and bicycle alon g
Kingsway and, when, some considerable distance west of th e

intersection, he looked behind and held out his hand and then
rode on towards the intersection and again put out his hand an d
immediately turned north, and was just taking the turn when
he was struck by the automobile, which had been four car length s
behind the bicycle, that is about 60 feet, when I ughie began t o
turn north . The other witness, Albert _floss, 1.6 years of age,
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was called by the defendant . He was standing in the middle of 1935

Royal Oak Avenue 40 to 50 feet south of Kingsway and could IRVINE

only see about 100 feet west on Kingsway, so that he could not MussnzaEa s
see Hughie when he was where Birchell says he first signalled.

	

—
He says he saw Hughie riding the bike at a point when he was Roberts °n, J •

about 10 feet west of Kingsway and Royal Oak and the auto-

mobile was then 15 to 20 feet behind him ; the bike being 3 to 4

feet and the automobile 6 to 7 feet from the curb . He saw Hughie

put out his hand when he was about 3 feet from the southwes t
corner of Kingsway and then turn north. At the inquest how-

ever he said Hughie put out his hand when he was 10 feet fro m

the intersection ; that he did not slow up ; and that the speed
of the automobile was about 30 to 35 miles per hour . It is clear
however from the evidence of these two witnesses that Hughi e
did put out his hand before he got to the intersection . Under
these circumstances I now consider the evidence of the positio n

of the bicycle and automobile when the automobile began t o

swerve as shewn by the marks upon the highway. As has been

pointed out, Birchen says the automobile was 60 feet behind the
bicycle and Moss says it was 15 to 20 feet behind. There are
two witnesses as to the marks upon the pavement . Bushell,
coming out of a store at the southeast corner of the intersection ,
heard "the screeching of brakes" and looking across the stree t
saw the automobile just after the impact. He says it was going

very fast . He saw it strike the curb and follow the course whic h

I have before described. He first went to where the boy lay ,
and seeing nothing could be done for him, he followed the auto -
mobile's track from the boy to the curb at the northeast corner
of the intersection and then back to a point where the right wheel
left the traffic 6 feet from the south curb of Kingsway and tha t
point was 13 of his paces or 30 to 40 feet west of the intersection .
He pointed out these marks to the plaintiff Irvine who als o
examined them and paced them and he says they were 18 paces ,

or about 54 feet west of the intersection . He says they were
clearly defined skid marks . He says he did not tell the police
about the marks as he thought they knew . As against this th e
defendant called Jeffrey who at the time of the accident was a
police officer on duty, and who reached the scene of the accident ,
very shortly after it happened . He was an experienced officer
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and he searched for skid marks and did not see them but then

he admits that afterwards on the same day the skid marks were
there, as they were shewn to him by the witness Bushell. He
suggests that they were caused either by the doctor 's car or the
ambulance. The doctor was called as a witness but this was no t
suggested to him in cross-examination. The driver of the
ambulance was not called.

From this evidence I conclude that the boy did put out hi s
hand a few feet before he turned north ; that the defendant was
not keeping a proper look-out and did not see the signal and that

at this time the defendant's automobile was at least 35 to 40 fee t
west of the intersection . If the defendant's automobile was 3 0
feet from the intersection and there is added to this, half th e
width of Royal Oak Avenue, viz ., 20 feet, the defendant had a
distance of 50 feet within which to stop his car . He says he could
have stopped his car going at 30 miles an hour within 25 to 3 0

feet with his foot brake. From the fact that Bushell heard the

screeching of the brakes and from the skid marks on the pave-
ment I think the defendant is wrong when he says he did no t
put on his brakes. The defendant was an experienced driver

and if he had had his car under control there would have bee n
no difficulty in stopping his car or slowing down and passing to
the right behind the bicyclist . I, therefore, think the defendant' s

speed was excessive and that he did not have his automobile

under control as he approached the intersection . Further than

this I think he was negligent in not slowing down his speed so as

to have his automobile under such control that he could avoi d
any situation which might be created by Hughie turning north .
The defendant says that he expected that any bicyclist, who
proposed to turn north, would ride his bicycle close to the centr e
line of Kingsway. I should think that the natural place for a
bicycle, which moves much more slowly than an automobile ,

would be close to the curb until near the intersection .

I also think the boy was guilty of contributory negligence . It
is clear from his conduct that he appreciated the necessity o f
giving a signal as he approached the intersection . I think that
Hughie put out his hand when about 10 feet from the intersec-
tion and then commenced to turn at 3 feet from the intersection .
It is clear that his hand would have been out for such a short

193 5

IRVIN E

V.

MUSSALLE M

Robertson, J .



L.]

	

BRITISH COLUMBIA REPORTS .

	

77

time that the signal would not be effective . I think the death

	

193 5

of the boy was caused by the fault of the boy and the defendant IRVINE

and that the boy 's degree of fault was 25 per cent .

	

MUBSALLEM
Then as to damages, the plaintiffs can only recover for thei r

pecuniary loss . The father is 43 years of age ; he is a pensioner, Robertson, J .

having lost his left arm in the Great War . His right arm i s
crippled, to some extent, with neuritis . He is a poultryman,
keeping about 800 chickens . Hughie intended to be a poultry-
man ; he was a bright lad and assisted his father in his business
by feeding the chickens, cleaning the dropping boards, candlin g
the eggs and in other ways . On holidays he assisted his father
in retailing the eggs . The father says that since the boy 's death
he has had to give up retailing eggs and sell by wholesale, an d
thereby, he has suffered considerable loss. Unfortunately he has
kept no books and it is difficult to say what his loss has been . The
boy also assisted his mother in the work of the garden and other-
wise . Under the circumstances I think a fair amount to allo w
for damages would be $600 from which I deduct 25 per cent . for
the boy's contributory negligence . There will, therefore, be
judgment for the plaintiffs for $450 and costs in accordance wit h
section 4 of the Contributory Negligence Act .

Judgment for plaintiffs .
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In Chambers PORTEOUS v . BOARD OF SCHOOL TRUSTEES OF
1935

	

THE DISTRICT OF NORTH VANCOUVER. (No. 2) .
April 23, 26 .

— Practice—Municipal Act—Judgment delivered but not signed—Amendmen t
to Act on which judgment was based—Application to review—R.S.B.C .
1924, Cap . 179, Secs . 467, 468 and 472—B .C. Stats . 1935, Cap . 51, Sec . 32 .

In an action brought against the Board of School Trustees of the Distric t

of North Vancouver, the commissioner appointed for said District under

section 467 of the Municipal Act applied for an order to set aside th e

writ of summons and service thereof which was granted on the groun d

that the defendant corporation ceased to exist when the commissione r

was appointed, and the commissioner was not successor in office of th e

Board of School Trustees . Before the order was signed the Legislatur e

passed an amendment to the Municipal Act whereby it was declare d

that "the Commissioner shall be deemed for all purposes to be th e

successor in office of the trustees for the Municipal School District in

which the municipality is comprised." On the plaintiff's application

for a review of the previous decision, owing to the amendments t o

the Act :

Held, that because of the amending legislation the previous decision shoul d

be reversed and the original application dismissed .

APPLICATION for a rehearing after judgment was pro-
nounced (reported, 49 B .C. 476) but before the order wa s
signed, on the ground that in the meantime the Legislature
repealed the sections of the Municipal Act upon which the judg-

ment was based . Heard by Mt Reny, J. in Chambers at

Vancouver on the 23rd of April, 1935 .

Donaghy, K.C., for plaintiff .
Nicholson, for defendant.

Cur. adv. vult .

26th April, 1935 .

MuReuv, J . : On the previous hearing I held that the applica-

tion to dismiss this action must be granted because, in my view ,

the defendant named had ceased to exist as a legal entity . Before

the order was signed the Legislature, which was then in session ,

repealed the sections of the Municipal Act upon which my judg-
ment was based and re-enacted amended sections . One of the
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amending sections, section 32 of the Municipal Act Amend-
ment Act, 1935, B .C. Stats . 1935, Cap . 51, declares tha t
the Commissioner shall be deemed for all purposes to be the successor i n

office of the trustees for the municipal school district in which the munici-

pality is comprised, and shall constitute the Board of School Trustees fo r
the municipal school district within the meaning of section 35 of the Publi c
Schools Act .

Subsection (2) of said section 32 makes the enactment retro-
spective in its application and declares that i t
shall be deemed for all purposes to have had effect from and shall be con-

strued as if it had been enacted on the 11th day of April, 1932, being the
date of the original enactment . . .

The present application is for a review by me of my previou s
decision because of the change in the law made by the above-
mentioned amendments. The first objection taken to my doing
so is that judgment has been handed down and consequently I

am functus oficio. Inasmuch, however, as the judgment has no t

been passed and entered I think I not only have the power bu t
am in duty bound to review the matter in the light of the recen t
amending legislation . The second ground of opposition is that
as the cause of action was incomplete at the time the writ wa s
issued—as I held it was at the first hearing—no subsequen t
event could cure the situation, and Evans v . Bagshaw (1870) ,
5 Chy. App. 340 ; Peck v. Sun Life Assurance Co . (1905), 1 1
B.C. 215 and Pilkington v. TVignall (1817), 2 Madd. 240 are

cited in support . In my opinion, however, the present case i s
not one of the happening of a subsequent event but one of a
substantive change in the law . The Legislature when actin g
within the ambit of its authority, as it undoubtedly was in this
instance, is sovereign. If it has decreed that a person who in

law had no cause of action at the time he issued a writ shall
nevertheless be deemed to have had a cause of action at tha t
time the Court, in my opinion, must give effect to such legislatio n
by holding that the action is properly founded . In my view thi s
is the effect of the amendments made. The third objection i s
that the commissioner, who was served with the writ in thi s
action, is not the commissioner originally appointed but succeede d
a commissioner whose appointment had been cancelled by th e

Lieutenant-Governor in Council and that in consequence thi s
matter falls to be decided under section 472 of the Municipal

In Chambers
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Act as enacted by section 19 of Cap . 39, B .C. Stats . 1932. The

facts upon which this contention is based are admitted . Said

PORTEOUS section 472 says :
v.

	

The Lieutenant-Governor in Council may at any time cancel the appoint -
BOARD OF anent of the Commissioner, whereupon all the powers vested in him unde r
scrloor

	

this Act shall cease and determine, and may appoint another Commissione r
TRUSTEES

OF DISTRICT for the municipality in his place, who shall have all the powers and

of NORTH authority vested in a Commissioner by this Part .
VANCOUVE Ri cQuQER The phrase "this Part" refers to Part XXIII . of the Muni -}

cipal Act.
Murphy, J. The argument put forward is that a commissioner whose

appointment falls under 472 derives his status and powers from
that section exclusively and is not affected by section 468 a s
amended because the Legislature in said section 472 has dealt
with a specific ihstance to which the amendments embodied i n

the present section 468 have not in terms been made applicable .

In my opinion this contention is erroneous . Section 468 a s

amended deals with "the appointment of a commissioner for a

municipality under this Part," i .e ., Part XXIII . and make s

any commissioner so appointed a successor in office of the dis-
placed school trustees . The effect is, I think, to cut away the

ground upon which the decision originally handed down herein

was based and to continue the legal existence of defendant cor-

poration. Section 472 appears in said Part XXIII . and there -
fore I think section 468 applies to a commissioner appointe d
thereunder since he is a commissioner for a municipalit y

"appointed under this Part . " Because this is my view of the

effect of the amending legislation I feel compelled to revers e

my previous decision and to dismiss this application .

As to the costs the commissioner is entitled to the costs othe r

than the costs of the rehearing . These latter costs are to be cost s

in the cause.

Original application dismissed .
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NEON PRODUCTS OF WESTERN CANADA LIMITE D
v. BANCROFT .

Practice—Garnishment—Affidavit in support—Sworn before action begun —
Intituled in the action—Incorrect statement—Effect of .

An affidavit in support of a garnishee summons sworn before the action wa s
begun purported on its face to be made in the action and the firs t
paragraph thereof read : "I am the secretary-treasurer of the above -
named plaintiff ." On an application to set aside the garnishe e
summons :

Held, that the summons should be set aside on the grounds that it is incor-

rectly intituled and contains a vitally incorrect statement, as there i s
no plaintiff until the commencement of the action .

APPLICATION to set aside a garnishee summons. Heard by
MURpm -, J. in Chambers at Vancouver on the 3rd of May, 1935 .

O 'Dell, for the application .
H. I. Bird, contra .

Cur. adv. volt.

3rd May, 1935 .

MURPHY, J. : Application by defendant to set aside a garnishee
summons . The garnishee has paid the money into Court . Objec-
tion is taken that the affidavit upon which the garnishee order i s
based was made before the writ was issued but purports on its
face to be made in the action. Subsection (2) of section 3, of
Cap. 17, R.S.B.C. 1924, the Attachment of Debts Act, authorize s
the making of a garnishee order before action provided that suc h
order is based on an affidavit in or to the effect of Form A in the
Schedule to the Act . Form A shews that the affidavit must be
made "In the matter of [blank] Action ." The practice in the
Registry office has been to insert the word "intended" in the
blank left in the form . This is the usual manner in which a n
affidavit sworn before an action has been commenced is intituled .
In McParland v. Seymour, [1926] 3 W.W.R. 666 it is pointe d
out that where an affidavit is used to procure the performance o f
a ministerial act, such as the issue of a garnishee summons by
the registrar, the actual hour is regarded ; whereas in a judicia l

6
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Murphy, J .

proceeding no notice is taken of portions of a day . The wri t
herein was actually issued on the day on which the affidavit was
sworn. In Joe v. Maddox et al . (1920), 27 B .C. 541 the Court
of Appeal held that the strictest compliance with the statute i s
required in garnishee proceedings taken under the Attachmen t
of Debts Act. The affidavit filed. herein is not in fact what i t
purports to be on its face . It is not an affidavit in the actio n
since the action was non-existent at the time that it was sworn .
The Criminal Code prohibits by penalty the taking of an affidavi t
not authorized. by law. In my opinion the affidavit herein is no t
so authorized . Subsection (2) of section 3 of the Attachmen t
of Debts Act, supra, when read in conjunction with Form A,
authorizes, I think, not an affidavit in the action, but an affidavi t
prior to the commencement of the action, and requires that such
an affidavit must chew in the manner in which it is intitule d

that it is made in the matter of an action about to be commenced .
Further paragraph 1 of the affidavit filed herein reads :

1 am the secretary--treasurer of the above-named plaintiff and am awar e

of the facts hereinafter deposed to .

As pointed out in the J[eParland case, supra, until an action
is begun there is no plaintiff, consequently paragraph 1 of th e
affidavit filed. herein is incorrect . In view of the principle lai d
down by the Appeal Court in the .Ioe case, supra, I am bound,
I think, to set aside the garnishee order herein on two grounds .
First : because it is incorrectly intituled and, secondly, becaus e
it contains a vitally incorrect statement . The principle referre d
to, I think, precludes me from making any amendments to cure
the defects .

I'lie application is granted with costs.

111 l cation granted .
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IN RE TESTATOR'S FAMILY MAINTENANCE ACT in Chamber s

AND ESTATE OF GEORGE HENRY RAMSEY,

	

193 5

DECEASED.

	

April 15 ;
May 1 .

Testator's Family Maintenance Act—will—Husband and wife—Applicatio n
for relief by wife—Daughter and adopted son—Application of Act—
Sask . Stats . 1922, Cap. 64—R.S .B .C . 1924, Cap . 256, Secs . 3 and 9 .

A testator made his will in February, 1923, and died on February 22nd, 1935,

survived by his wife, a daughter nineteen years of age, confined to a

mental hospital, and a son nine years old who was adopted by the

testator and his wife under the laws of the Province of Saskatchewan,

whereby he had the same rights as though the adopting parents wer e
his natural parents. At the time of making his will the testator' s

estate amounted to about $50,000, but on his death it had decreased i n
value to about $23,000. Under the will the wife received real an d

personal property valued at about $4,000 and a life interest in the

balance of the estate less legacies to two sisters of the testator of $2,00 0
each . The will further provided that the wife should provide for th e
maintenance and education of the daughter . On the application of the

wife for relief under the Testator's Family Maintenance Act it wa s

held that the application should be treated as made on behalf of the
petitioner and the daughter and son . The sisters of the testator, though
duly served, did not appear on the application .

Held, that the testator did not make adequate provision for the proper

maintenance and support of the petitioner and their daughter and son ,
and the following order was made :

(1.) In addition to the property left her by the will the applicant is

to have until further order a monthly income of $120 for the use o f
herself, her daughter and son, the payment of the amount to be charged
against the whole of her estate.

(2.) The capital of the estate to be charged to meet any payments t o

be made under any further order which the Court may make upon th e
application of either the (laughter or son.
(3.) The further consideration to be reserved so that the Court ma y
be in a position to deal with any contingency that may arise .

APPLICATION by the widow of the late George Henry
Ramsey, who died on the 22nd of February, 1935, for furthe r
provision for her maintenance and support under the Testator ' s
Family Maintenance Act . The facts are set out in the reasons
for judgment . Heard by ROBERTSON, J . in Chambers a t
Victoria on the 15th of April, 1935.
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R .1uSEY,

DECE ABED

A. D. Crease, for petitioner.

Colvin, for Attorney-General and Official Guardian .

Cur. adv. null .

1st May, 1935 .

ROBERTSON, J . : This is an application under the provision s

of the Testator's Family Maintenance Act, Cap . 256, R.S.B.C .

1924. The late George Henry Ramsey died on the 22nd o f

February, 1935, leaving him surviving his wife, who is th e
applicant, and also a daughter born on the 23rd of December ,
1916, who is now in the Provincial Mental Hospital at Essondale,
B. C ., and a son aged nine years whom the testator and petitione r
adopted on the 29th of June, 1926, under the laws of th e

Province of Saskatchewan, namely, the Adoption of Childre n
Act, 1922, Cap . 64, Sask . Stats. 1921-22. By that statute th e
natural parent is divested of all legal right in respect of any chil d

of his who may be adopted ; is free from all legal obligations
and duties as to the maintenance of such child . The child has th e

same right to any claim for nurture, maintenance and educatio n
upon his adopting parents that he would have, were the adopting
parents his natural parents . The child is entitled to the benefit s

of our Act . See In re Mary Ann McAdam (1925), 35 B.C . 547 .

Under section 9 of the Testator's Family Maintenance Ac t
where an application has been filed on behalf of any person, i t
may be treated by the Court as an application on behalf of all
persons who might apply and I treat this application as a n
application made on behalf of the petitioner and the said
daughter and son .

The testator left a will dated the 20th of February, 1923 ,

reading as follows :
This is the Last Will and Testament of me, George Henry Ramsey, of th e

City of Moose Jaw, in the Province of Saskatchewan . Physician .

I REVOKE all former Wills, Testamentary Dispositions at any time heretofore

made by me .

I APPOINT Isabella Ramsey, my beloved wife the Executor and Trustee o f
this my Last Will and Testament .
I DIRECT my said Executor to pay all my just debts, funeral and testamentar y
expenses .
I FURTnER DIRECT my Executor to provide for the maintenance and proper
education of my daughter, Florence Isabel Ramsey, out of my estate accord-
n .g to her station in life and that out of my Estate she shall be maintained
and educated until she is of the age of twenty-one (21) years .

I BEQUEATH to my wife, Isabella Ramsey, the proceeds of an Insurance
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Policy for One Thousand ($1,000.00) Dollars in the Sun Life Assurance
Company, Seven Hundred ($700.00) Dollars worth of Stock in the Sas-

katchewan Life Insurance Company, all Bills Receivable, Accounts Receiv-

able, and all cash in Bank at the time of my death and Ten Thousand
($10,000 .00) Dollars in Victory Bonds and War Stamps at present on

deposit in the vaults of the Union Bank, Moose Jaw .

I BEQUEATH to my wife, Isabella Ramsey, the house in which I at presen t
live, at 506 Saskatchewan St . West, Moose Jaw .

After that part of my personal property, consisting of Farm Lands, Bank
Building, and private residence at Pense have been sold and converted int o

cash I bequeath to my brother, William James Ramsey, residing at 700 1/2
Gerrard St . East, Toronto, the sum of Four Thousand ($4,000 .00) Dollars ,
and should he predecease me I bequeath to his widow, Minnie May Ramsey
the sum of Two Thousand ($2,000.00) Dollars .

AFTER that part of my personal property, consisting of Farm Lands, Bank

Building, and private residence at Pense, have been sold and converted int o
cash, I bequeath to my sister, Lillian Maude Ressor, now living at Markham ,
Ontario, the sum of Two Thousand ($2,000 .00) Dollars, which said sum i s
to be invested in Victory Bonds or other good security, the interest on which
is to be paid to her during her lifetime and the principal sum to be pai d
as she so directs upon her death .

SUBJECT TO THE BEQUESTS hereinbefore set out and the provisions for th e
maintenance of my daughter, I devise and bequeath all my property, both
real and personal to the use of my wife, Isabella Ramsey, during her life -
time and from and after her death to my daughter, Florence Isabel Ramsey ,
her heirs and assigns for ever .

IN WITNESS WHEREOF I have hereunto set my hand this 20th day o f
February, A .D . 1923 .

SIGNED, published and declared by the above name d
George Henry Ramsey, Testator as and for his Las t
Will and Testament, in the presence of us both

present at the same time, who, at his request and i n
his presence and in the presence of each other, have } G. H. Ramsey .

hereunto subscribed our names as witnesses.
Helen Macka y
Arthur L. Martin

At the time of the making of the said will the testator had
about $50,000 of realizable assets . Since making the will the
testator sold the $10,000 of Victory bonds and mortgaged the
life insurance left to the petitioner, and because of these facts,
and the decrease in the value of the other assets left to her, the
petitioner takes under his will, real and personal property, t o
the value of only $4,004.03. The net value of the whole estate
of the testator has so decreased that his executors have sworn it

to be $23,022.47 and it is doubtful whether some of the asset s
are worth the values placed upon them in arriving at this figure .

In Chambers
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W. J. Ramsey, mentioned in the will predeceased the testator .

His widow, and the testator ' s other sister, Lillian Maude Ressor ,

maintain their claims under the will . They have been served

with notice of these proceedings but have filed no material t o
shew their circumstances nor have they appeared . The solicitor s

for Mrs. Ressor have written the solicitors for the petitioner ,
under date of 27th March, 1935, pointing out that the testato r

lived for about nine years with Mr . and Mrs. W. J. Ramsey ,

when he was completing his education at the University ; that

he paid nothing to them and that evidently the legacy wa s

intended to have reference to this obligation ; that under the

circumstances, and as Mrs . Ramsey had been ill for about a year,

and is having a difficult time from a financial point of view, she

did not feel disposed to waive any interest in the estate . The

petitioner says that the testator had no one depending upon hi m
except herself and their two children .

In making the enquiries to which I refer in In re Morton,

Deceased (1934), 49 B .C. 172 at 173, I find the facts to be as

follow :
The petitioner, who was in Court, is 57 years of age and

apparently in good health . The girl is confined in the Mental

Hospital but I have no information as to how long she will b e

there. The widow, however, is by virtue of sections 40 and 4 1

of the Mental Hospital Act, R.S.B.C. 1924, Cap. 158, if she i s

able to do so, compelled to pay for her maintenance in the said

hospital, and, in any event, under the terms of the will she is t o

provide for the "maintenance and proper education" of the

girl until she is 21, and, of course, under our law she has t o

provide for the maintenance and education of the boy. The

testator was a doctor and several years ago purchased a home i n

Victoria for $8,500 cash . Neither the petitioner nor the chil-
dren have any real or personal property whatsoever and, as I

have said, the testator's estate at the time of his death was swor n

at $23,022 .47. If the two sisters were to receive what the wil l
left to them then the estate would be reduced to some $19,000
and if it were possible to reduce the whole of this estate into cas h
and to invest the moneys and to net 5 per cent. on it, which I
think is too optimistic, the result would be that the widow would

have an income of less than $100 a month . She, however, only

In Chambers
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receives about $4,000 under the will and a life interest in th e
balance after the two sisters have received their share. Under
these circumstances I am of the opinion that the testator di d
not make adequate provision for the proper maintenance an d
support (which "cannot be limited to bare necessities of exist-
ence"—see Walker v . McDermott, [1931] S.C.R. 94 at p. 96 )
of the petitioner and their daughter and no provision at all fo r
his son (evidently because the son was adopted some years afte r
the will was made) . Then, being of this opinion my next dut y
is laid down in Walker v . McDermott, supra, at p. 96, as follows :

If the Court comes to the decision that adequate provision has not been

made, then the Court must consider what provision would be not only

adequate, but just and equitable also ; and in exercising its judgment upon

this, the pecuniary magnitude of the estate, and the situation of other s

having claims upon the testator, must be taken into account .

Counsel for the petitioner suggested that the petitioner shoul d
be given a lump sum of $15,000 and a life interest in the balanc e
of the estate, which balance the children should receive at he r
death .

Counsel for the Attorney-General and for the Official Guardian
did not oppose this disposition of the matter, providing that
provision were made for the maintenance of the girl in the
hospital and of the son . It costs $1 a day in the hospital . This
would entirely cut out the testator's sisters and would in effect
be making a new will, which the Court is not permitted to do as
was pointed out in Allardice v. Allardice, [1911] A.C. 730.

So far as the girl is concerned, at the present time it wil l
only be necessary, if there is sufficient money for that purpose ,
for the petitioner to provide $30 per month for her maintenance
at the hospital ; but she may recover, in which case the duty wil l
rest with the petitioner to maintain and educate her in accordance
with the will until she is 21 years of age, at a probable cost o f
more than $30 per month . Further, while the petitioner's duty
to the girl is only until she reaches the age of 21, yet, it is likely ,
that she will always require financial help . The petitioner als o
must provide for the son . In view of the fact that the estate i s
providing practically no income and the nature of the assets,
which are probably not readily saleable, it is altogether likel y
that from time to time part of the assets will have to be sold in
order to provide moneys upon which the petitioner and her chil -
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in chambers dren may live. I have also to consider the rights of the sisters
193

5	 of the testator, but there is no evidence that they are or were

IN RE

	

dependent upon the testator . I think it likely that the whole
TESTATOR'S estate must be used for the benefit of the petitioner and th e

FAMILY
MAIN- children but there may be, at any time, a change in the cireurn-

TENANCE
stances which will alter the whole situation .ACT AN D

ESTATE of

	

The New Zealand statute is not in our library but from th e
G. H.

RAMSEY, reported cases appears to be very similar to ours . In In re Birch ,
DECEASED
_

	

[1929] N.Z.L.R. 463 the facts were that a testator failed t o
Robertson, J . make any provision for an unmarried daughter who was barel y

able to earn her living. An application upon her behalf wa s
made under the New Zealand Act . The Court held that she ha d

shewn a present right to some relief and then said there wer e
two courses open (a) to make a present order to take effect i n
the future or (b) to charge the estate with a view to the makin g
of a future order for payment . Smith, J . said at pp. 464-6 :

Now, if I impose a charge and then reserve leave to move for an orde r

for payment at a later date, I shall be making what is termed by Salmond,

J . in Welsh v . Mmsloch, [19241 N.Z .L.R. 673 ; G.L.R. 169 "a suspensory

order." . . .

In this conflict of judicial authority it is necessary that I should arriv e

at my own conclusion. The Court is authorized to make, by order, such pro-

vision as it thinks fit : s . 33 (1) . It may attach such conditions to that order

as it thinks fit : s . 33 (2) . In making an order the Court may, if it thinks

fit, order that the provisions may consist of a lump sum, or a periodical o r

other payment. I do not think that the word "provision" in subs . 1 must be s o

necessarily interpreted by the provisions of subs . 3 as to require that the "pro -

vision" can only be an immediate order for payment, whether taking effec t

presently or in the future . In my opinion the word "provision" in subs . 1 is

wide enough to cover a charge on the estate with a view to a future order fo r

payment . Subsections 4, 5 and 6 apply only where the Court has actually

ordered a payment or payments . Subsection 8 is wide enough to include a n

order merely charging the estate . So also is subs . 12 . Subsection 13 applies

only to the discharge or variation of an order where the Court has ordere d

periodic payments or has ordered a lump sum to be invested . It is significant

that the term "provision" and not "payment" is used in subs . 1 ; that subs . 3

does not in terns require that the "provision" must be a "payment," an d

that subs . 12, nullifying charges on a provision under the Act, refers onl y

to an order for provision and not to an order for payment . I think, there-

fore, that the literal terms of the Act do not prevent the constructio n

adopted in the earlier cases ; and it is clear that the imposition of a charge

would be useless unless it could fructify at a later date in an order fo r

payment .

If the meaning of the statute be obscure it is permissible to apply th e

argument nb inconsenienti . It is admitted by Salmond, J ., that the Court
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may take account of "the reasonable probabilities of future changes of
circumstances ." I think it reasonable in the present case to consider tha t

Daisy Louisa Birch might marry before the death of the widow. It is
equally reasonable to suppose that she might not. If she married, sh e
might marry a man of much means or of little means . There being mor e

than one reasonable probability, it is surely better that the Court's discre-

tion should wait upon future events, provided the terms of the statute permi t
it . If the Court were required in every case to make an immediate orde r
to meet anticipated consequences, even although such order does not tak e

effect presently in possession, the Court would in many cases but se e
"through a glass darkly." If the Court can make an immediate orde r
charging the estate with a view to a subsequent order based on the actua l

course of events, the Court can see by the light of day, and act more justl y
to all who are within its discretion . There may be a danger, as stated b y
Salmond, J ., that a suspensory order may prejudice the administration an d
winding-up of the estate, and the final ascertainment of the rights of the
beneficiaries under the will . I think, however, that this danger might b e
even more serious if the Court could not delay its order for payment .

These views of Smith, J . were adopted by Blair, J . in Orr v .
Public Trustee, [1930] N.Z.L.R. 732 at p. 736 .

In view of all the circumstances, I propose to make an orde r
along the lines of the order made in the Birch case and accord-
ingly order the following provision :

1. In addition to the property left her by the will the applicant
is to have, until further order, a monthly income of $120 for th e
use of herself, her daughter and son, the payment of the amoun t
to be charged against the whole of her estate .

2. The capital of the estate to be charged to meet any pay-
ments to be made under any further order which the Court ma y
make upon the application of either the daughter or son .

3. The further consideration to be reserved so that the Cour t
may be in a position to deal with any contingency that may arise .

The petitioner's costs out of the estate .
Order accordingly .

In Chamber s

193 5
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REX v. KLEIN.

Criminal law—Second-hansf dealer—In possession of boom-chains—Stamped

with marl; "J. H . B ." – Whether sufficiently distinctive — "Or other

mark"—Meaning of—Criminal Code, Sec . 431, Subsec . 4—B .C. Stats.

1921 (Second Session), Cap. 5 .

By section 431 subsection 4 of the Criminal Code : "Everyone who being a

dealer in second-hand goods of any kind trades or traffics in or has i n

his possession for sale any boom or other chains, lines or shackles fo r

the use of rafting . . . logs, . . . which has upon it the trade

mark duly registered or other mark or name of any persons, without th e

written consent of such person, . . , is guilty of an offence," etc .

The appellant being a dealer in second-hand goods was convicted unde r

said subsection for unlawfully having in his possession five boom-chain s

for the use of rafting logs, and which had upon them the mark "J . H. B ."
The chains in question did not have upon them a trade mark duly regis-

tered but a certificate from the registrar under the Boom-chain Brand s

Act, B .C . Stats . 1921 ( Second Session), Cap . 5, certified that boom-chain

brand "J . H . B ." was registered under said Act in the name of Bloedel,

Stewart & Welch Corporation Ltd .

Held, that the meaning of the words "or other mark" as used in subsection 4

of section 431 of the Criminal Code can only be ascertained by referenc e

to the words coupled with them, namely "the trade mark duly regis-
tered ." The letters "J. H . B." used in the charge against the appellant
are not sufficiently distinctive to make them registerable and the appea l

should be allowed .

Qucere, Whether the Boom-chain Brands Act, being a Provincial statute,
can be invoked to inflict a penalty under a statute of Canada, i .e ., th e
Criminal Code.

APPEAL by accused from his conviction by the police magis-

trate at Vancouver on a charge that being a dealer in second-han d
goods unlawfully had in his possession for sale five boom-chain s
for the use of rafting logs, and which had on them the mar k
"J. II . B.," being the mark of Bloedel, Stewart & Welch Cor-
poration Ltd ., contrary to the provisions of section 431, subsection
4 of the Criminal Code. Argued before ELLZS, Co. J. at Van-
couver on the 1st of April, 1935 .

J. W. deB. Farris, K .C., and Kerr, for appellant.
Orr, and H. I. Bird, for the Crown .

Cur. adv. volt .
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4th April, 1935 .

	

C. C . J . C. C.

ECUs, Co. J . : The appellant was charged in the police Court

	

1935
in the City of Vancouver that between November 1st and Decem-

REx
ber 31st, 1934, being a dealer in second-hand goods unlawfully

	

v .

had in his possession for sale five boom-chains for the use of KLEI N

rafting logs and which had upon them the mark "J. H. B." being
the mark of Bloedel, Stewart & Welch Corporation Ltd . without
the written consent of the said Bloedel, Stewart & Welch Cor-
poration Ltd . He was convicted and fined $25 and appeals t o
this Court from the said conviction .

The charge is laid under section 431, subsection 4 of th e
Criminal Code, which reads as follows : [already set out in
head-note . ]

The chains in the possession of the appellant did not have
upon them a trade mark duly registered, but did have the letters
"J . H. B." stamped on them and a certificate was put in evidenc e
by the Crown, although strenuously objected to by counsel fo r
the appellant, from the registrar under the Boom-chain Brand s
Act, Cap . 5, B.C. Stats . 1921 (Second Session) certifying tha t
boom chain brand "J. H. B." was registered under authority of
the Act on the 15th day of January, 1923, in the name of Bloedel ,
Stewart & Welch Corporation Ltd. and was in good standing o n
the date of the certificate, i .e ., January 17th, 1935 .

The language used in the Criminal Code is not particularly
happy and the guilt of the appellant depends entirely on wha t
construction is to be given to the word "mark" in the subsection .

It was argued by Mr . Farris on behalf of the appellant tha t
the mark must be characteristic and distinctive as is necessary
in the case of a duly-registered trade mark and that, in constru-
ing the statute, the maxim noscitur a sociis should be applied
rather than the ejusdem generis rule as urged before the
magistrate.

Was it the intention of Parliament when passing the Crim-
inal Code that the words "or other mark" coupled in the sam e
subsection with the words "the trade mark duly registered" were
to be understood in the same sense ? If so, the subsection presents
no difficulties .

Under section 5 of the Trade Mark and Design Act, R.S.C .
1927, Cap. 201 the essential element necessary to a mark to
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statute uses the word "distinguishing ."

	

REx

	

The judgments of Lord Shaw and Lord Parker in Registrar

	

v .

	

of Trade Marks v . IV. LC. G. Du Cros, Lim. (1914), 83 L .J. Ch. 1
KLEIN

on the principles involved are very illuminating. The head-not e

	

Ellis, Co .

	

J

	

is as follows :
The proper time for considering whether a mark is registrable as a trade

mark, or whether, having regard to the interests of the public, it ought t o

be accepted or rejected, is when the application for registration first come s

before the Registrar . . . . The Registrar then has a discretion, to be

exercised in a judicial spirit, as to whether the mark is "distinctive . "

A mark consisting simply of the initials of the applicant, whether in block

type or in script, should not generally be registered, not being sufficiently
"distinctive . "

In order to determine whether a mark is "distinctive" it must be consid-

ered quite apart from the effects of registration .

It is very clear from the judgments of both Lord Shaw and
Lord Parker that the letters "J . H. B." used in the charg e
against the appellant are not sufficiently distinctive to mak e
them registrable .

The Crown, however, relies on the Boom-chain Brands Act, a
Provincial statute .

In the interpretation section of that Act,
"Brand" means any character or mark which may be impressed on a boom -

chain for purposes of identification .

The procedure for registration under the Act is very simple .
The registrar is a designated official of the forest branch . His

duties are not difficult and consist in approving and registering a
brand that is not identical with any registered brand and doe s
not so closely resemble any registered brand as to be calculate d
to deceive. Sections 7 and 8 of the Act are as follow :

7. Every registered brand shall be personal property, and shall devolv e

as such, and the proprietor of a registered brand shall have the exclusive

right to its use.

8. The fact that any boom-chain is impressed with a brand registere d

under this Act shall be prima facie evidence in all Courts that the proprieto r

of the brand is the owner of the boom-chain.

It must be borne in mind that the Criminal Code is a statut e
of general application and the Boom-chain Brands Act is a
Provincial statute, the real purpose of which is to confer owner -
ship of a particular brand on the person or firm registering it an d
enabling then to prove ownership in our Courts . The question ,
therefore . naturally arises, can such a Provincial statute so
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designed and passed be invoked to inflict a penalty under a °.°.J . C . C.

statute of Canada, namely, the Criminal Code? I very much

	

193 5

doubt it.
REX

In construing this statute I am asked by Mr . Orr on behalf

	

v .

of the Crown to apply the Golden Rule as laid doyen in b'owell
KLEIN

v. Tranter (1864), 3 H. & C. 458 at 461 :
The golden rule of construction is, that words are to be construed accord-

ing to their natural meaning, unless such a construction would either rende r

them senseless, or would be opposed to the general scope and intent of the

instrument, or unless there be some cogent reason of convenience in favou r

of a different interpretation .

With this there can be no quarrel .
The statute under consideration, however, is a penal statute

and I must, I think, rather give effect to the principle as enun-
ciated by Pollock, C .B. in Parry v . Croydon Commercial Gas Co .

(1863), 15 C .B. (x.s .) 568 at 575 :
It appears to me, that, in construing a penal statute of any kind, we ar e

bound to take care that the party is brought strictly within it, and to giv e

no effect to it beyond what it is clear that the Legislature intended . If there

be any fair and legitimate doubt, the subject is not to be burthened . Though ,

no doubt, in modern times, the old distinction between penal and othe r

statutes has in this respect been discountenanced, still I take it to be a
clear rule of construction at the present day, that, in the imposition of a
tat, or a duty, and still more of a penalty, if there be any fair and reasonabl e

doubt, we are so to construe the statute as to give the party sought to b e

charged the benefit of the doubt .

And in Graf v. Evans (1882), 8 Q.B.D. 373 the Court sai d
at p. 377 :

In construing a statute like the present, by which a penalty is imposed ,

we must look strictly at the language in order to see whether the perso n
against whom the penalty is sought to be enforced has committed an offenc e
within the section .

One other ease from among the very many decisions on th e
rule of construction in penal statutes may be cited .

In London, County Council v . Aylesbury Dairy Co . (1897) ,
67 L.J .Q.B. 24 at p. 26 Wright, J . says :

I have certainly alw s understood it to be the rule that where there i s
any enactment which may entail penal consequences, the Court ought not t o

do violence to the language in order to bring people within it, but ought t o

take care that no one is brought within it who is not within it in expres s
language .

I cannot, therefore, come to any other conclusion than tha t
the meaning of the words "or other mark," as used in subsection 4
of section 431 of the Criminal Code, can only be ascertained by



94

	

BRITISH COLUMBIA REPORTS .

	

[Vol,.

C . C . J . C. C . reference to the words coupled with them and therefore, for the
1935

	

reasons stated above, the appeal must succeed .

Appeal allowed .

JONES v. SIIIONSON .

County Court—Action for specific sum and for damages—Jurisdiction .

In an action in the County Court the plaintiff claimed "(a) Return of the

sum of $170, paid to the defendant by the plaintiff ; (b) damages ." On

defendant's objection to the jurisdiction of the Court :

Held, that although the claim for damages is not stated, ex facie the Court

has jurisdiction, must hear the action and exercise its powers to amend,

if so invoked .

ACTION to recover $170 and for damages . Tried by Ems,
Co. J . at Vancouver on the 26th of April, 193<i .

Burton, for plaintiff .
Adam Smith Johnston . for defendant .

Cur . ad, volt .

20th May, 1935 .

ELLIS, Co . J . : Counsel for the defendant on the opening o f
the case objected to the jurisdiction of the Court .

The plaintiff's claim is : "(a) Return. of the sum of $170 pai d

to the defendant. by the plaintiff ; (b) damage 's ; (c) such other
and further relief as to this dlonourable Court may seem meet ;
(d) costs of this action . "

Counsel for the plaintiff abandoned the claim for da>uage s
after the commencement of the trial but it is still contended tha t
(a) the claim for unstated damages does not show the claim to
be within the jurisdiction of the Court. (b) The Court has n o
power to amend. wh e it has no jurisdiction in the first instance .

The question ri i 1 • m the point of jurisdiction is important .
This Court is a C,durt of limited jurisdiction. The tendency

of the decisions in 1 he ly cases was to hold a tight rein over
Courts so constituted and to establish most rigorously the prim

ciple that everything n .

	

n v to give jurisdiction should n Pl ' eaTr

upon the record. The. l ;~ter trend is more towards giving ful l

REX
V .

KLEI N

C . C .

1935

April 26 ;
May 20 .
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effect to the intention of the Legislature in establishing thos e
Courts a trend that is in unison with public policy, that is ,
that a more liberal interpretation should be given .

	

JONES

This is a Court of Record . It is bound by the common law

	

V.
Stmox SO x

and by the statute law as effectively as the higher Courts .
These are all reasons why we may suppose that the Legislature designed Ellis, Co. J.

every reasonable intendment to lie in favour of their jurisdiction, and they

warrant us in extending to them the most liberal construction which can b e

applied to their proceedings, consistently with sound legal principles :

Robinson, C .J . in Jordan v. Jlarr (1847), 4 U.C.Q.B. 53 at p .
59 . In the very elaborate judgment of the learned justice in tha t
case the question of jurisdiction is exhaustively dealt with and I
have paraphrased some of his conclusions here in order to brieti y
show the attitude of our Courts in 1847 when that judgment wa s
delivered .

In Potrley v. Whitehead (1859), 16 U.C.Q.B. 589 cited to m e
it was held that as the title of land was brought into question,
and as the County Court under the statute "shall not have cogniz-
ance of any action where the title of land shall be brought i n
question" the Court should not have non-suited . It should have
refused to entertain the case at all . In other words the Cour t
never had jurisdiction and could not therefore entertain it i n
any way .

Cleveland Press v . Fleming (1893), 24 Out. 335 was als o
cited. The head-note reads as follows :

Where a claim for an account beyond the jurisdiction of the Division
Court, is brought in that Court, the judge at the trial has no power to strike
out the excess so as to bring the amount within the jurisdiction .

Mae ahon, J . who delivered the judgment quotes from .S' her°-
u•ood v . Cline (1888), 17 Ont . 34 at p . 37 :

It is a little difficult to see how a judge who upon looking at the recor d
sees that the claim is beyond his jurisdiction has anything further to d o
with the matter except to refuse to try it . He sees that the parties have
endeavoured to bring into Court a claim which the statute prohibits. I f
he allows an amendment he is asserting jurisdiction at a moment when he
has none, and by a physical act is changing the face of the record so as to
present an entirely different claim.

The section of our Act allowing an abandonment in the sui t
is 35 and reads :

. . . but any plaintiff having cause of action for more than one thou -
sand dollars, for which a plaint might be entered under this Act if not fo r
more than one thousand dollars, may abandon the excess : . . .

It is obvious that the abandonment of the excess must be set

C . C .

1935
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out in the plaint before it is issued, thus giving the Cour t
1935

	

jurisdiction .
In Camosun Commercial Co. v. Garetson d Bloster

(1914), 20 B .C. 448, MURPHY, J ., on an application for a writ
of prohibition, said :

Ellis, Co . J . It is undoubted law that the rule for jurisdiction is that nothing shall b e

intended to be out of the jurisdiction of a superior Court but that which

specially appears to be so, and on the contrary, nothing shall be intended

to be within the jurisdiction of an inferior Court but that which is so

expressly alleged .

And further on :
In my opinion, the absence of jurisdiction is apparent on the face of the

proceedings when the proposition of law first laid down is borne in mind .

In In re Nowell and Carlson (1919), 26 B.C. 459 MAC-

DONALD, J . follows MvnpnY, J., the head-note reading in part
as follows :

Where the want of jurisdiction is apparent on the face of the proceedings ,

waiver or acquiescence cannot create jurisdiction ; . . .

In Peary v. Credit Service Exchange (1929), 41 B .C. 223 ,
the question is again considered by Alumni y, J. on an applicatio n
for a writ of prohibition. His judgment is as follows :

The plaint herein asks for an account . The case is not therefore ex faci e
beyond the jurisdiction of the County Court since that Court has jurisdictio n

in actions of account up to $1,000. This application is accordingly prema-

ture as this Court ought not to assume that the inferior Court will go

beyond its competency and jurisdiction and, therefore, ought not to inter-

vene at the present stage of the proceedings, the more so since counse l

informed the Court that plaintiff has now filed a waiver of any claim i n

excess of $1,000 . Hallack v . Cambridge University (1841), 1 Q.B . 593 ; The
Qv. Twins (1869), L .R. 4 Q .B . 407 . The case of Camosun Commercial
Ca . v . Garetson & Bloster (1914), 20 B .C . 448 is clearly distinguishable .
There the plaint failed to shew on its face any jurisdiction whatever in the

Court to which the writ of prohibition was directed.

The County Courts in this Province have jurisdiction to try

actions for damages up to $1,000 . In the case at Bar the clai m

for damages is not stated but ex facie the Court has jurisdiction

and is bound to hear it. Counsel for the plaintiff has since th e
trial opened abandoned all claim for damages .

This, in my opinion, does not alter the situation .
The t\ro claims sued on shew on their face jurisdiction an d

this being so the Court must hear the action and may exercise its
po\ers to amend, if so invoked .

Objection overruled.

JONES
V.

SIMON SON
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THE KI\G v. THE SHIP "E IMIA K ."

Admiralty—Ship—Forfeiture—False declaration touching owner's quali-
fication to own ship—Unlawfully cause the ship to fly the British flag and
assume a British character—Mortgage of ship—Merchant Shipping Act ,
1894 (57 (t 58 Viet . c. 60), Secs. 67 (2), 69 and 76.

The collector of customs at Vancouver seized the ship "Emma K ." on th e

19th of April, 1934, for alleged infringements of the provisions of

sections 67 (2) and 69 of the Merchant Shipping Act, and later on th e

same day the ship was arrested by the marshal at the instance of certai n

seamen for wages . On the 25th of April the ship was handed over t o

the marshal to be sold by order of the Court, and after satisfying th e

wage claims there remained a balance of about $2,500 which the Crow n

claims as being forfeitable in lieu of the ship . Upon the hearing on e

Barrett applied for leave to come in as a defendant as being a "perso n

interested" as the unregistered transferee on December 10th, 1934, of a

registered mortgage to secure $5,000, given on the 23rd of March, 1933 ,

by the owner to one Allender. The motion was granted, and leave was

given Barrett as transferee and agent representing the interest of

Allender in the ship, to be heard in support of his principal's interest .

It was held that the evidence adduced for the Crown clearly established the

charge against the owner that he did wilfully make a false declaration

touching his qualification to own the ship, contrary to section 67 (2) ,

but the mortgage of which Barrett was transferee must be regarded a s

a bona fide transaction entered into without knowledge of the offence .

On Barrett's claim as transferee of the mortgage that he is entitled to retai n

and protect his individual "interest" in the ship as mortgagee, and tha t

it is not subject to forfeiture because subsection (2) declares that th e

"ship or share shall be subject to forfeiture under this Act to the extent

of the interest therein of the declarant" and that such interest does no t
"extend" to include that portion of it which he has parted with unde r

the said mortgage :

Held, that the mortgagee and transferee are, as regards this forfeiture i n

just as favourable a position under said subsection (2) as though they

were in possession of the ship, and therefore that interest should b e

protected in the order that should be made under section 76, and th e

balance of the proceeds of the sale of the ship should be paid to th e

intervener to be applied in reduction of said mortgage.

The Annandale (1877), 2 P .D. 218, distinguished .

On the claim for forfeiture under section 69 of the Act because the owne r

"used the British flag and assumed the British national character o n

board a ship owned" by him "for the purpose of making the ship appea r
to be a British ship" although he was not qualified to own her, it was
submitted that the owner getting himself registered as a British owne r
by fraudulent means under said subsection (2) is sufficient to establis h
a constructive use and assumption of flag and character for the pro-

hibited purpose .
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In Admiralty Held, that the subsection is obviously directed to matters occurring "o n

1935

	

board a ship" and of such a kind as to "make the ship appear to be a

British one" as the result of something done on board" of her in th e
THE KING

	

course of her use as a ship and not something done in a registry i n
v.

	

relation to the "Procedure for Registration" of her and this charg e

ACTION under section 76 of the Merchant Shipping act fo r

the forfeiture of the ship "Emma N ." on the grounds that th e
owner wilfully made a false declaration touching his qualifica-
tion to own the ship, being a British one, contrary to section

67 (2) of said act, and that he did unlawfully cause the sai d
ship to fly the British flag and assume a British character con-
trary to section 69 of said act . Tried by MARTIN, Lo. J .A . a t
Victoria on the 3rd and 17th of January, and the 18th to 20t h
of February, 1935 .

W. C. Thomson, for intervener : Mr. Barrett, the intervener ,
admittedly has no personal interest in the ship, but he is the loca l
representative of the mortgagee, Mr . Allender, who has assigne d
the mortgage to him. He is therefore entitled to intervene a s
mortgagee : see The Two Ellens (1871), L.I. . 3 A. & E. 345 .
Ile has testified that he knows all about the mortgage e 's business ,
and is informed both by the mortgagor and the mortgagee tha t
nothing has been paid on the mortgage . The former Act pro-
vided that the interest of a person making a false declaratio n
"shall be forfeited." Under the present Act such interest i s
said to be "subject to forfeiture ." The Annandale case (1877) ,
2 P.11 . 179, was decided under the former Act . It was ther e
held that the property of the offender was divested on commis-
sion of the offence, but it is submitted that the change in the Act
has the effect of conferring a discretionary power to protec t
innocent purchasers and mortgagees, and the condition of titl e
to the ship at the time forfeiture is declared is looked to and not
the condition of title at the time the offence was committed . See
The Maori King, (1909 j A.C. 562. In this case th e
decision of the Shanghai Court was reversed by the Privy Counci l
on a different ground . The amount in Court, being less than th e
amount of the mortgage, all the money in ("ourt should be pai d
out to the intervener in part payment of his mortgage, the owne r
having no longer any interest therein .. It is submitted that th e

TxE SHIP

	

must be dismissed .
"EmmA R."
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intervener 's mortgage constitutes an interest in the ship or share s
within the meaning of the section. As to the charge that the
ship flew the British flag and assumed a British character, ther e
is no evidence that the "Emma K ." ever flew the British flag, o r
any other flag .

H. 1L. R. Moore, for the Crown : The 'Court being satisfie d

that a false declaration has been made, it is submitted that the
question of the intervener's right to share in the money in Court
depends on the meaning of the word "interest" in section 67 (2) .
It is submitted that this word does not mean or include "equit y
of redemption" as it might be construed to do if the Act wer e
dealing with real property . The words "extent of the interest"

are used to cover the case of a declarant who is registered as th e
owner of a fractional interest in a share, or shares, under section

5 of the Act, which provides for registration of fractional inter-
ests of not less than one-fifth in any share. In this case Purdy
owned all 64 shares, and that is the extent of his interest which
is liable to forfeiture . The fact that that interest was security
for a loan does not affect the forfeiture . The interest is forfeite d
whether mortgaged or not . The mortgagee of a ship is not th e
owner of the ship unless he takes possession, and he has n o
interest in the ship in the legal sense of the word . The ship is
merely available to him as a security. This view of a mortgage d
interest is taken in all statutes dealing with confiscation of prop-
erty to the Crown for offences, and if it were not so the effect of
these statutes could be nullified by collusive mortgages . Where
the confiscated chattel is mortgaged the mortgagee loses hi s
security under the decisions on all other statutes decreeing con-
fiscation : see The King v. The Sunrise (1930), 43 B.C. 494 ; The
King v. I rakowec, [1932] S .C .R. 134 ; The Marie Glaeser .
[1914] P . 218 ; The Seaway (1880), Y.A.D. 267 at p . 270. In
this view the change in the Act is not material, but in any even t
no evidence has been led to show that the mortgagee was a n
innocent mortgagee . On the contrary, the evidence shews tha t
both owner and mortgagee were non-resident Americans, an d
that they gave the same address in Vancouver, being a plac e
where neither of them had ever resided . Further, Bari,.
evidence that he had been told no money has been paid on tim
mortgage is hearsay evidence, and does not amount to proof that
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In Admiralty the mortgage relied on is a subsisting security . A foreigner is
193

5	 not capable of owning a British ship or share, and, therefore, i t

THE KING is submitted he is unable to give a valid mortgage thereon, and i t
v

	

is submitted that there is no mortgage in this case upon whic h
THE SHI P

"EMMA K ." the intervener can rely as against the Crown in proceeding s
such as these, his title being fatally defective. It is not disputed
that this ship was given a British register and cleared as a
British ship . It is the duty of a British ship to fly the Britis h
flag, and it is submitted that the fact that she was registered as a
British ship and cleared as a British ship is sufficient evidence
of use of the flag and assumption of a British character withi n
the meaning of section 69 of the Merchant Shipping Act .

Cur. adv. vult .

23rd May, 1935 .

MARTIN, Lo. d.A. : This action, raising a new and ver y
important question, is brought under section 76 of the Merchant

Shipping Act, 1894, for the forfeiture of the defendant ship on

the ground that the owner thereof, Manuel Purdy, did wilfully

make a false declaration touching his qualification to own th e
said ship, being a British one, contrary to section 67 (2) of th e
said Act, viz . :

if any person wilfully makes a false declaration touching the qualification

of himself or of any other person or of any corporation to own a British shi p

or any share therein, he shall for each offence be guilty of a misdemeanour ,

and that ship or share shall be subject to forfeiture under this Act, to th e

extent of the interest therein of the declarant, and also, unless it is prove d

that the declaration was made without authority, of any person or corpora-

tion on behalf of whom the declaration is made .

The ship was originally seized by the collector of customs a t
Vancouver on the 19th of April, 1934, and later in the same da y
was arrested by the marshal at the instance of certain seamen ,
for wages, and on the 25th of that month the collector, who ha d
remained in possession under his seizure, handed her over t o
the marshal to be sold by order of this Court (of 12th of June )
to satisfy the said wage claim and, after satisfying, with the
Crown's consent, those claims from the proceeds of that sal e
duly paid into Court, there remains a balance of about $2,50 0
which the Crown claims as being forfeitable, in lieu of the ship ,
for the reason aforesaid, and for the further reason, pursuant to
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amendment granted, that `" the said Manuel Purdy did unlaw-
fully cause the [said] ship to fly the British flag and assume a
British character contrary to section 69" of said Act, which

added ground will be considered later.
Upon the case coming on for hearing a motion was made,

under rule 30, on behalf of John Barrett for leave to "come i n

. . as a defendant" as being a "person interested" as the
unregistered transferee, on 10th December, 1934, of a registere d
mortgage to secure $5,000 and interest, given on the 23rd o f
March, 1933, by the said Manuel Purdy, as owner, to Percy J .
Allender, and after a lengthy hearing and strong opposition th e
motion was granted and leave given to Barrett as transferee and

agent representing in this Province the interest of Allender (o f

San Francisco) in the ship to be heard in support of his prin-
cipal's alleged interest : The Two Ellens (1871), L .R. 3 A. & E .
345, 354-5 ; The St . George, [1926] P. 221, 230 ; The Cathcart

(1867), L.R. 1 A. & E. 314 ; Maclachlan on Merchant Shipping ,

7th Ed., 33, 37, 39 ; section 57 Merchant Shipping Act, 1894 ,

and section 37-Cf . Temperley 's Merchant Shipping Acts, 4th

Ed., 33.
Apart from Barrett 's claim the case presents no real difficult y

because the evidence adduced for the Crown clearly establishe s

the said charge against Purdy of making a false declaration o f
British ownership under said section 67 (2) and therefore the

usual judgment of forfeiture of the entire ship (or the proceeds

of its sale in lieu thereof) would follow, he being the sole owner.
But it is submitted on behalf of Barrett that, as the transferee o f
said mortgagee and standing in his shoes, he is entitled to retain

and protect his individual "interest" in the ship as mortgage e

and that said interest is not subject to forfeiture because subsec-
tion (2) declares that the "ship or share shall be subject t o

forfeiture under this Act, to the extent of the interest therein o f

the declarant," and that such interest does not "extend" to

include that portion of it which he has parted with under said

mortgage, and consequently that no judgment can be pronounced

which does not recognize and protect that interest .
The question that falls to be determined, therefore, is, wha t

is the meaning of the expression "subject to forfeiture . .
to the extent of the interest therein of the declarant" as used in
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In Admiralty the section? and its history, and that of cognate sections, is o f
103 5	 assistance in answering it . In the Merchant Shipping Act of

THE KING 1854, Cap . 104, the 4th subsection of section 103 correspond s
in general to the present subsection (2) the main difference bein g. HIPTH E

"EMMA K." in its conclusion, as follows :
. . , and the ship or share in respect of which such declaration is made ,

oaLfA. • . , shall, to the extent of the interest therein of the person making th e

declaration, and, unless it is shown that he had no authority to make th e
same, . . , be forfeited to Her Majesty.

So the only change, effected by subsection (2), is that the shi p
or share shall be "subject to forfeiture" instead of being abso-
lutely "forfeited," and the procedure to secure that forfeiture
is provided by said section 76 under which this ship is "brought
for adjudication . "

It was submitted that this change conferred a discretionar y
power upon the Court to protect innocent purchasers and mort-
gagees and the effect of the decision of the Court of Appeal i n
The Annandale case (1877), 2 P.D. 179, 218 ; 3 Asp . M.C. 383 ,
489, was relied upon, wherein it was decided, not on said sub -
section (4) of section 100 of the Act of 1854, but on a distinc t
offence under subsection (2) of that Act (viz . : concealment o f
the British character of the ship or assumption of a false charac -
ter, etc ., now in part section 70) that the forfeiture of the shi p
became complete and immediate upon the commission of th e
prescribed offence because the said subsection declared that "suc h
ship shall be forfeited to Her Majesty" and therefore it wa s
immediately divested from its former owner and vested in th e
Crown, and the result was that the claim to the ship of a bone
fide purchaser thereof for valuable consideration on the 6th o f
July, 1876, and without knowledge of the commission of th e
prior offence on the 18th of July, 1874, was rejected, James ,
L.J., saying, p. 220 :

According to the view of the law which has been taken upon the ch .,- I

have referred to, the property of the rightful owner may be divested th e
moment a person has committed the offence for which it is to be forfeited ,
and being divested he cannot vest it in anybody unless there be a statutor y
provision to that effect, a provision like our law with regard to the sale of
stolen goods in market overt, where a person who has no title does give a
title to a purchaser . Without such a provision the person whose title i s
divested cannot give a title to any other person . however innocent that person
may be . However, if there is any ease of hardship, no doubt the Crow n
will altivays take that into its merciful consideration .
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And Baggallay, L.J., said pp. 220-1 :
It appears to me that the opposite construction of the 2nd subsection of

the 103rd section of the Act would substantially render that section a dea d
letter ; for the claim for protection is based upon this, that there is no
actual forfeiture until adjudication, or at any rate until seizure ; and i f
that were the true construction of the Act no distinction could be drawn i n

the case of a purchaser for value with or without notice. If that be the
case, as in almost every instance where any act is done, which is made
punishable under the 2nd subsection, it is done in secret, it would not b e
impossible to make a sale of the ship before the time when any seizure coul d
be made, or before the time when an adjudication could be brought about .

And he went on to say, p . 221 :
Reliance has been placed on the provision in the latter part of the section

in which directions are given as to the process by which the ship is seized ,

and by which adjudication is obtained, but it appears to me those provision s
are for the benefit of the shipowner, in order to afford him the opportunit y
to skew that the seizure was improper. If he can spew that the vessel was
not liable to forfeiture at the time, then it could not be treated as a for-

feiture, and in that case if the officer of the customs had not good groun d
for making the seizure, the officer is to be subjected to make amends as the
Court may think fit to direct .

And Cotton, L .J., said, p. 221 :
That second subsection is to the effect that if a master shall so offen d

the ship shall be forfeited, and not as has been contended, that it shall o n
adjudication be forfeited . The forfeiture results immediately on the offenc e
being committed, and if there is any argument raised as to the constructio n
of the words, "the ship which has become subject to forfeiture," then I say
those words are not sufficient to alter what in my opinion is the true con-

struction of the 2nd subsection of the 103rd clause, which is that the
forfeiture takes place when the act is committed .

These reasons affirmed the view of Phillimore, J, very clearl y
expressed at p . 185 :
. . . the demurrer must be sustained on the ground that the forfeiture
accrued at the time when the illegal act was done, and that the seizure o f
the Annandale related back to the time of the wrongful act committed b y
the then owners .

Now while this decision is, as already noted, on a differen t
section of the old Act of 1854, yet it is of much assistance on th e
present one because its ratio decidendi is that the absolute for-
feiture brought about an immediate divesting of ownership an d
vesting in the Crown which necessarily excluded the considera-
tion of all subsequent transactions, and it is to my mind fairl y
clear that if the forfeiture had not occurred "until adjudication,
or at any rate until seizure" (pp. 185, 220) then, the claim of th e
innocent purchaser would have been allowed, and this is impor-
tant because the said subsection (2) has been altered by said
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section 70 of 1894 to declare that "the ship shall be subject t o
forfeiture under this Act" instead of "shall be forfeited" as
theretofore, and the following opinion on the effect of that chang e
was expressed by the Supreme Court of China and Corea at
Shanghai (per Sir Havilland de Sausmarez) in The S.S. Maori

King, [1909] A.C. 562, at 565 ; 11 Asp. M.C. 249, 250 ; 100
L.T. 787, 789 ; viz . :

For the defendants it is urged that the change of the words in the Ac t

from "shall be forfeited" to "shall be subject to forfeiture" must indicate

an intention of the Legislature that the Court should exercise its discretion

as to whether it would give weight to questions of hardship which under

the Act of 1854 could, as James, L .J . points out in The Annandale, [supra ]

be taken into the merciful consideration of the Crown . I am bound to say

that this consideration weighed heavily with me, but on mature consideration

I have come to the conclusion that the object of the change in the Act is t o
defer the forfeiture until judgment so that a possibly unwitting breach of

the law may not imperil valuable property in a ship, or that an innocen t

bona fide purchaser may not lose his property, because the ownership has

been divested by operation of law . The Annandale was decided on the word s

of the statute of 1854 ; this case must be decided on the words of the statute

of 1894 . There have been no cases under section 76, but a consideration of
the words of that section has led me to the conclusion that I must make th e
order prayed for by the Crown.

It appears from this citation, and from the pages above cite d
in Aspinall and the Law Times (i.e ., 250 and 789) that the
learned judge decided that he had no discretion to relieve from
hardship, but that the statute itself operated to protect " innocen t
bona fide purchasers" and this opinion stands because the Priv y
Council did not upset his judgment on that opinion or give i t
consideration because it held that his Court had no jurisdictio n
to entertain a suit for forfeiture for breach of section 76 of th e
said Act of 1894.

It is passing strange that apart from this judgment there is n o
other judicial decision (that I, at least, have been able to find
after a long and diligent search) on a question of such great an d
far-reaching importance, but that some change at least in th e
law has been effected by said change in the language is recog-
nized by all the leading text-books on the subject, e .g., Mayers' s
Admiralty Law and Practice (1916), 197 ; Williams . Bruce' s
Admiralty Practice, 3rd Ed ., 223-4 ; Halsburv's Laws of
England, 2nd Ed ., Vol. 1, p . 105 ; Maclachlan on Merchant
Shipping, 7th Ed., 55 ; Temperley 's Merchant Shipping Acts,
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4th Ed., 51 ; and Abbott on Shipping, 14th Ed., 112-3 ; in which in Admiralty

last and high authority it is said, note (o) :
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The wording of the corresponding section (70) in the Act of 1894 may be
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construed to mean that the forfeiture will not operate until condemnation,

	

v
and that the offence would therefore impose no such disability on a pur- THE Strip

chaser taking before condemnation .

	

"EMMA K . "

That it was the settled intention of Parliament in the new

	

Martin,
consolidated Act of 1894 to depart in general from the peremp-

	

Lo .J.A .

tory and absolute forfeitures imposed by the old Act of 1854 i s
further shewn by the use of the new expression "subject to for-
feiture" in sections 16, 28 (4), 67 (2), 69 and 71 as well as in
said section 70, in substitution for the imperative expressions in
the old corresponding sections 52, 64, and subsections (3) and
(4) of 103 of 1854, as well as in subsection (2) thereof, an d
after a very long and careful consideration of all the relevan t

sections of the Act I am impelled to the opinion that if The

Annandale case were now being decided the said change in th e
Act would compel the Court to come to the same conclusion a s
that of the Supreme Court of China in The S.S. Maori King

case, i .e ., that the right of the innocent purchaser would be uphel d

because "there is no actual forfeiture until adjudication, or a t
any rate until seizure."

That the principle embodied in such a decision under present
section 70, in favour of a bona fide purchaser without notice,
should extend to such a purchaser under subsection (2) of 67 ,
now in question, there seems no good reason to doubt, and so i f
the present intervening claimant were such a purchaser he woul d
be entitled to judgment in his favour because he had acquired
"the interest of the declarant" in the ship to the full "extent"
thereof. I can see no good reason why such a purchaser is no t
just as fully entitled to protection where he buys from an owne r
(who derives title from a lawful registered owner) who has go t
on the register by deception under section 67 as where he buy s
from one who after getting on the register rightfully has resorte d
wrongfully to deceptions concerning the "National (haraeter an d
Flag" under section 70 : the offences to my mind are pari passe,

though it might ponderably be argued that the latter is th e
more serious .

This intervener, however, is not a purchaser but the trans-
feree of a mortgage, covering the sole owner's entire interest, and
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upon the evidence I find that the objections taken to sai d
mortgage as being a sham proceeding were not sustained, and it
must be regarded as a bona fide transaction entered into withou t
knowledge of any offence against section 67 and overdue both as
to principal and interest, and that the intervener stands in the
said mortgagee's shoes and is entitled to assert his interest . Such
being the case, the second difficult question arises as to whether
or no he is entitled to the same protection as an innocen t
purchaser ?

The former position of a mortgagee is well explained in Abbot t
on Shipping, supra, pp . 41, 85, and 101 et seq ., and at the firs t
page -it is said :

It seems proper in this place to take notice of what was formerly a n

important question, and on which persons of eminent talents differed i n
opinion, viz., whether the mortgagee of a ship was to be deemed in law th e

owner of it, entitled to the benefits and liable to the burthens, which belong

to that character before he took possession of the ship . It will, however, be

sufficient briefly to refer to the cases in which decisions have taken plac e

on the subject, as by recent Acts of Parliament, when a transfer is mad e

only as a security for the payment of debts by way of mortgage, or o f

assignment to trustees for sale, on a statement being made in the book o f

registry, and in the indorsement on the certificate of registry to that effect ,
the person to whom the transfer is made, or any other claiming under him ,

is not to be deemed the owner nor is the person making such transfer to b e
deemed to have ceased to be an owner, except so far as may be necessary fo r
the purpose of rendering the ship transferred available, by sale or otherwise ,
for the payment of those debts, to secure the payment of which the transfe r
was made.

This refers to section 34, viz . :
Except as far as may be necessary for making a mortgaged ship or share

available as a security for the mortgage debt, the mortgagee shall not by
reason of the mortgage be deemed the owner of the ship or share, nor shal l
the mortgagor be deemed to have ceased to be owner thereof .

Abbott then proceeds :
When the fifth edition of this work was published there was no provisio n

for registering mortgages as such, and as no rights in a ship could then b e
acquired except on registration, mortgages were usually effected by mean s

of an absolute transfer of the ship or shares mortgaged, with the indorse-
ment above mentioned . The Act of 1394 now provides for the registration

of mortgages of ships and shares in ships, and a mortgagee is still protecte d

as he is not by reason of his mortgage to be deemed owner, nor is the mort-
gagor to be deemed to have ceased to be owner .

Nevertheless, as a mortgagee may by the act of taking possession, whethe r
of a ship or shares as will be seen hereafter, put himself into the position of
the legal owner, it becomes necessary to deal more fully with the relativ e
positions of mnortgagor and mortgagee .
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And at p. 102 :
The effect of this provision, coupled with other provisions of the Act, is ,

shortly, that whilst a registered mortgagee has rights in priority to all other

persons not registered before him, unregistered mortgages may be enforced

as between their holders and a mortgagor .

It flows from this that, in my opinion, if an innocent mort-
gagee has taken possession of his security then he is in just a s

strong a position, whatever his exact status may be (whether it i s

regarded as a "beneficial title" under section 5 (iii .) or "bene-
ficial interest" under section 57, or otherwise), to resist a for-
feiture as if he were an innocent purchaser and therefore it i s

"necessary" to "deem" him to be the owner ad hoc in order to

"make [the] mortgaged ship or share available as a security fo r

the mortgage debt . "

And in Liverpool Marine Credit Co. v . Wilson (1872), 7 Chy .

App. 507 ; James, L .J., in delivering the . judgment of the Cour t

said, p . 512, respecting the right of "a legal first mortgagee in

possession" of a ship, that :
He has the paramount legal title, there is nothing to affect his conscience ,

and we are unable to find either on principle or authority any sound distinc-

tion between his case and that of the legal mortgagee of any other kind o f

property who has made farther advances on the property itself, or on th e

timber or growing crops, without notice of intervening equitable charge s

or interests .

Then why is a mortgagee not in possession in a worse position

as regards forfeiture of this kind '? Having regard to the lan-
guage and operation of the section I find it very difficult to hol d

that he is, because the section does not require him to take an y

step in order to become entitled to its benefits, but simply says ,

in effect, that when it is necessary to make the mortgaged shi p

"available as a security" then he is to be deemed to be the owne r

thereof, and it is in practice more necessary for that purpose to

"deem" him to be an owner when out of possession than in it .

This view is supported in an instructive case on the section ,

Kitchen v. Irvine (1858), 28 L .J .Q.B. 46, wherein it was hel d
by the Court of Appeal that a creditor who has got judgment

against the registered owner of a mortgaged ship could not tak e

the ship into execution because that would defeat the right o f

the mortgagee to make the ship available as a security under th e

section, even though the mortgagee had not taken possession ,

Lord Campbell, C .J., saying, p . 47 :
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1 am of opinion that the ship, under those circumstances, cannot be taken

1935

	

in execution as against the mortgagee . It is his property prima facie, unles s
	 his rights are restrained by the Act of Parliament . Now, by section 70 o f

THE Krrnu the Merchant Shipping Act the mortgagee is not to be deemed owner of th e
V .

	

ship, nor is the mortgagor deemed to have ceased to be owner of the mort -
THE ASHIPK

." gaged ship, "except in so far as may be necessary for makingg such ship àvail-"Ealnla K .
_

	

able as a security for the mortgage debt ." It cannot be said to be consisten t
Martin,

	

with that provision that the ship should be taken in execution at the suit
Lo . J .A .

	

of a creditor of the mortgagor. Section 70 protects the mortgagee in every-
thing necessary to make the mortgage available .

And Crompton, J . said :
I think the word "mortgagee" passes the legal property . That does not

appear to me to be affected by the provision that he shall not be deeme d
owner, for that means, I take it, that he shall not be affected by the debt s
of the ship . We cannot alter the position of the parties and make the
creditor a trustee for the mortgagee against his will . The mortgagee has
the property in the ship for all the purposes of rendering it available as a
security for his debt .

This clear reasoning is specially applicable to the present case,
and there is nothing in it which conflicts with the decision in
The St. George, [1926] P. 217, that the same section does no t
(p. 231) ,
extinguish the powers of a ship's master to bottomry a distressed ship i n
case of need or to subject a damaged ship to a possessory lien in order tha t
she might be repaired . The language used is not apt for the purpose if i t
was meant to deprive masters of ships of powers which they notoriousl y
had . Acts in the exercise of those powers seem to me not to be dealings by
the mortgagor . Nor is it obvious that they impair, or are calculated to
impair, the security of the mortgagee . They are perhaps rather calculated
to preserve it.

In The Blanche (1887), 6 Asp. M.C . 272, also on this section ,
Butt, J . said (p . 273) :

I am prepared to hold that the mortgagee was not entitled to take posses-
sion before the money secured by the mortgage is due . True the property
in the ship is his, but the equities interfere and prevent his taking posses-
sion . If, however, I saw any attempt to impair the security, so that it woul d
not be available, I should say he was justified in doing what he has done .

In support of the forfeiture the Crown cited the decision of
this Court in The King v. The Sunrise (1930), 43 B.C. 494 ,
and of the Supreme Court of Canada in The King v . Prakowec ,
[1932] S .C.R . 134, but they are on different statutes, the latte r
being one wherein the expression is "shall be forfeited to the
Crown" (p. 141) and therefore on all fours with The Annandale
case, supra; and as to The Marie Glaeser, [1914] P . 218, that
is a Prize case ; The Polzeath, [1916] P. 241, 243, 254, is on
section 51 of the Shipping Act of 1906, and throws no light upon
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It was submitted that since the ship had got upon the register

	

Martin,

unlawfully by the fraud of her then owner the original taint of Lo .JA .

that registration is carried into all subsequent transactions, bu t

the consequences of that fraud are only those which are pre -

scribed by the statute imposing specific penalties of forfeiture

and for personal misdemeanour, which brings the question back

to the effect of the change in the law since The Annandale case .

There might, possibly, be more to be said in favour of thi s

submission if the ship had been unlawfully put upon the registe r

the first time, under section 101, but as that is not the case her e

I refrain from expressing any opinion upon it .

It is worthy of note that a similar submission of a taint o f
piracy was, under circumstances largely involving the sam e
principles, rejected by the Privy Council in the instructive cas e

of The "Telegrafo" or "Restauracion" (1871), L.R . 3 P.C . 673,

at pp . 688-9, viz . :

There is no authority, their Lordships think, to be derived either fro m

principle or from precedent for the position that a ship duly sold, befor e

any proceedings have been taken on the part of the Crown against her, by

public auction to a bona fide and innocent purchaser can be afterward s

arrested and condemned, on account of former piratical acts, to the Crown .

The consequences flowing from an opposite doctrine are rely alarming . In

this case, six months have elapsed between the sale and the arrest ; but, upon

the principle contended for, six or any number of years and any number o f

bona fide sales and purchases, would leave the vessel liable to condemnatio n

on account of her original sin . Their Lordships are of opinion that the taint

of piracy does not, in the absence of conviction or condemnation, continue,

like a maritime lien, to travel with the ship through her transfers to various

owners .

And after assuming that the ship had bet n "piratically navi-
gated" previous to her transfer the report proceeds :
. . . Their Lordships have arrived at the conclusion, that the Cour t

ought not to have arrested the ship, which for many months had been in th e

undisputed possession of a bona fide purchaser by public auction, on accoun t

of piratical aets alleged to have been committed from on board of her before

the sale took place.

The "taint of piracy " is one requiting a

	

or( 01 pur :,re, i t

Annandale case considered (p. 254), and Bankes, L .J., said 193 5

(p. 255) that the only question that arose for decision was one THE KIN G

of fact, viz ., what was the principal place of business of the
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The crime of piracy, or robbery and depredation upon the high seas, is a n
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offence against the universal law of society ; a pirate being, according to
THE SHIP Sir Edward Coke, hostis humaiai genesis . As therefore he has renounced al l1 °FNMA K."

the benefits of society and government, and has reduced himself afresh to

Martin, the savage state of nature by declaring war against all mankind, all mankin d
Lo.J .A . must declare war against him : so that every community hath a right, b y

the rule of self-defence, to inflict that punishment upon him which every
individual would in a state of nature have been otherwise entitled to do ,
for any invasion of his person or personal property .

It is significant that there is still one offence against the
"National Character and Flag" for which Parliament has
departed from its general intention above noted and continued
unchanged the penalty of immediate and absolute forfeitur e
imposed by the Act of 1854, Sec . 106, the present corresponding
section in the Act of 1894 being 73 (3), which declares that
certain specified officer s
may board any ship or boat on which any colours or pendant are hoisted

contrary to this Act, and seize and take away the colours or pendant, an d

the colours or pendant shall be forfeited to Her Majesty .

And the same absolute penalty is also imposed upon emigrant
ships for violation of section 319, which preserves the origina l
provision of The Passengers Act Amendment Act, 1863, Cap .
51, Sec . 13, and it is to be observed that a mitigating power is b y
subsection (2) conferred upon the Board of Trade to "release,
if they think fit, any such forfeited ship, on payment, to the use
of the Crown," of a sum not exceeding £2,000 .

After giving very careful and prolonged consideration to thi s
exceptionally difficult question in all its aspects and havin g
special regard to the principles laid down in Kitchen's case ,
supra, I find myself lui :i'lle to reach any other conclusion tha n
that the present mort"i_et and transferee are, as regards thi s
forfeiture, in just as fit%durable a position under said subsectio n
(2) as though they were in possession of the ship and therefor e
that interest should be protected in the order that should be mad e
under section 76 .

If the ship were before the ( 'ou t that order would, unde r
present circumstances, take the form that she should be
"adjudged with her tackle, apparel, and furniture to be forfeited

to Isis _Majesty " to the extent of the interest therein of said
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Manuel Purdy, but with the necessary addition (in pursuanc e
of the subsequent and further power to "make such order in the
case as to the Court seems just") of a declaratory order that the
forfeited interest of said Manuel Purdy does not extend to
include the interest that he as mortgagor has transferred to sai d
Allender as mortgagee, and which is now lawfully asserted b y
the intervener on Allender's behalf, to the amount and extent o f
the principal and interest now due under the mortgage .

Though the result of such an adjudication in the present cas e
would be that the declaration of forfeiture would be an empty
formality, yet if this ship had sold for a larger sum, or the
mortgage been for a less one, the result would have been o f
substantial difference .

As the matter now stands, the only order that can appro-
priately be made is that the balance of the proceeds of the sale o f
the ship, now in Court in lieu of her, be paid out to the intervene r
to be applied in reduction of said mortgage .

There only remains for consideration the said claim for for-
feiture under section 69 because Purdy "used the British flag
and assumed the British national character on board a shi p
owned" by him "for the purpose of making the ship appear to b e
a British ship," though he was "not qualified to own" her . No
evidence was given in support of this charge other than the bar e
fact that Purdy had got himself registered as a British owner b y
fraudulent means under said subsection (2), but it was submitte d
that this is sufficient to establish a constructive use and assump-

tion of flag and character for the prohibited purpose .
These submissions extend the section to great, and, I think ,

in the absence of any authority, unwarranted length, because i t
is directed obviously, to my mind, to matters occurring "on boar d
a ship'' and of such a kind as to "make the ship appear to be a
British" one as the result of something done "on board" of he r
in the course of her use as a ship, and not something done in a
registry in relation to the "Procedure for Registration" of her—
section 4 ,et seq . and confirmation for this practical view is to
be found in the section itself, in the proviso justifying the us e
for another "purpose," viz . :
unless the assumption has been made for the purpose of escaping captur e
by an enemy or by a foreign ship of war in the exercise of some belligeren t
right .
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The only case I have found of a forfeiture on this section i s

	

193 5	 _ The Queen v . Schooner S. G. Marshall (1870), 1 P.E.I . 316 ,

THE iKIIvG but no exposition of the section was there attempted because i t

	

v.

	

was unnecessary to do so since the ship was seized at sea afte r
THE SHI P

"EMMA K ." she had "hoisted the British ensign" (p . 318) .
It follows that this charge must be dismissed .

Martin,

	

Lo.J.A .

	

With respect to costs, leave is given to speak to them, and als o

to the exact form in which this judgment should be entered .

Action dismissed .

ANDERSON' v . S_\I1 THE .

Slander—Privileged co ., In let1 on—Malice—Burden of proof.

The plaintiff was employed in the years 1931 and 1932 as a salesman in the

Mainland Cigar Store Limited in Vancouver, the defendant being a

shareholder and manager of the store . During this time and previously

the Mainland Cigar Store Limited purchased goods in a wholesale wa y

from Canadian Tobaccos Limited in Vancouver, of which one Drew wa s

the manager . The plaintiff left the employ of the Mainland Cigar Store

Limited, and in October, 1933, became a salesman in Canadian Tobacco s

Limited where he remained until June, 1934, when he was discharged.

In May, 1934, Drew went to the Mainland Cigar Store Limited where

he had a conversation with the defendant, during which the defendant

asked Drew whether he wondered why business relations had fallen off

between them, and the defendant then said "So long as Anderson

remains in your employ we will place no business with you, and other

concerns will also refuse to do business with you. While in our employ

Anderson got away with about $3,500 ." In an action for slander it wa s

held that the words were spoken on a privileged occasion, but the

defendant had no honest belief in the statements he made, and acte d

with malice . Judgment was given for the plaintiff for $3,000 .

Held, on appeal, reversing the decision of MCDO ALD, J . . that the facts o f

the ease taken at the worst against the defendant, who was acting i n

"a common interest," do not go further than to be equally consistent

with the presence or absence of malice and therefore the action shoul d

have been dismissed.

APPEAL by defendant from the decision of 1TCDONA.LD, J. o f
the 21st of December, 1934, in an action for damages for slander .

C . A .

193 5

Mar. 20, 21 ;
Jzarle 4 .
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The defendant is a shareholder and director of the Mainlan d
Cigar Store Limited, carrying on business in Vancouver . For
about one year prior to October, 1933, the plaintiff was employe d
as a salesman in the Mainland Cigar Store Limited . He then
left there and became a salesman in the employ of Canadia n
Tobaccos Limited, where he remained until June, 1934 . One
Ray Drew was manager of Canadian Tobaccos Limited . Prior
to June, 1934, the defendant on behalf of his company purchased
tobaccos in a wholesale way from Canadian Tobaccos Limited ,
but the sales fell off after Anderson became a salesman there .
In May, 1934, Drew went to the store of the Mainland Ciga r
Store Limited, where he had a conversation with Smythe wh o
asked him whether he wondered why business relations had
fallen off between them . The conversation continued and Smyth e
used words to this effect :

So long as Anderson remains in your employ we will place no busines s

with you, and other concerns will also refuse to do business with you .

While in our employ Anderson got away with about $3,500 .

In the following month Drew discharged the plaintiff fro m
his employ. Judgment was given for the plaintiff for $3,00 0
in damages .

The appeal was argued at Vancouver on the 20th and 21st of
March, 1935, before MARTIN, `ICPIIILLIPS, MACDONALD an d
MCQUARRIE, M .A .

J. TV . deB. Farris, K.C., for appellant : Smythe would not
buy goods from Drew when Anderson was in his employ an d
Smythe told Drew that Anderson got away with $3,500 when
Anderson was in his employ. This was a privileged occasion an d
the trial judge so found, but he found that there was express
malice . It was the defendant's duty to warn and this was a
discussion between two men in a matter in which they had a
common interest. There was moderation in the language use d
and the burden is on the plaintiff to shew the defendant was
guilty of malice : see Clark v . Molyneux (1877), 3 Q.B.D. 237
at p. 243 ; Hart v. Von Gumpach (1873), 42 L .J.P.C. 25 at
p . 33 ; Jenoure v. Delmege (1890), 60 L .J.P.C. 11 at pp . 13-4 ;
Somerville v . Hawkins (1850), 20 L .J.C.P. 131 at p . 133 ;
Spill v. Maule (1869), 38 L .J. Ex. 138 ; Gatley on Libel &
Slander, 2nd Ed ., 231 . The question is, did he honestly suspect
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Anderson ? See Taylor v . Hawkins (1851), 20 L .J .Q .B. 313 .
He introduced evidence of special damages in addition to genera l
damages . We wished to put in evidence of other acts of dis-
honesty and he excluded it on the ground that it referred to act s
after the present libel . This is error : see Gatley on Libel &
Slander, 2nd Ed ., 746 ; Thompson v . Nye (1850), 16 Q.B. 175 .

On the effect of examination for discovery put in by one of th e
parties to the action see Kiel vin v . Irving Oil Co . (1935), 4 Fort .
Law J our. 244.

C. L. McAlpine, for respondent : There was extravagance of
language upon which the learned judge found express malice .
As to proof of malice see Clark v . jfolyneux (1877), 3 Q.B.D .
237. The circumstances here shew express malice : see Dickson

v. The Earl of Winton (1859), 1 F. & F. 419 at p. 427 ; Gatley
on Libel & Slander, 2nd Ed., 236. That you can infer malice
from extrinsic evidence see Gatley, 693-4 ; Sapiro v. Leader
Publishing Co . Ltd. (1926), 20 Sask. L.R. 449 at p . 453 ; James
v. Baird, [1916], S.C. (H.L.) 158 at pp. 163-4. The motiv e
in this case was to get Anderson fired . As to assessment o f
damages see Trache v. Canadian Northern Railway Co ., [1929]
1 W.W.R. 100 at pp. 105-7 ; McLeod v. Boultbee (1931), 44
B.C. 375 at p . 379 ; Gatley on Libel & Slander, 2nd Ed ., 746
and 751 ; Scott v. Sampson (1882), 8 Q.B.D. 491 ; Geddie v .

Rink, [1935] 1 W.W.R. 87 at p . 98 ; Watson v. Smith (1899) ,
15 T.L.R. 473 .

Farris, in reply : On privileged communication see Toogood

v. Spyring (1834), 3 L.J. Ex. 347 . On the inclusion of discov-
ery evidence see Gatley on Libel & Slander, 2nd Ed ., 212 and
256 ; Hayhurst v . Innisfail Motors Ltd ., [1935] 1 W.W.R. 385 .

Cur. adv. vult .

4th June, 1935 .

_MARTIN, J .A . : It was conceded during the argument that in

view of the finding of privilege actual malice must be shewn, th e

onus of which is upon the plaintiff—Clark v . llolyneux (1877) ,
3 Q.B.D. 237, -214-5, 247, 252, adopted by the Privy Council i n

Jenoure v . Dr7,,H ' (1890), 60 L .J.P.C. 11 ; and Wren v . Weild

(1869), L .R. 4 Q.B. 730, 737 ; and it was submitted by th e

respondent that the learned judg e's finding of malice is supported
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by the evidence . The case is unusual because the evidence for

the plaintiff consists of one Drew, to whom the defendant mad e

the statement sued on, and part of the examination on discover y

of the defendant : the plaintiff did not give evidence, and no

evidence was adduced for the defendant who relied upon the

alleged insufficiency of the plaintiff's evidence to establish hi s

cause of action. The result is that in essentials there is no con-
flict of evidence in the ordinary sense, and so we are just as well
able to form an opinion upon it and make deductions therefrom
as the learned judge below, and after considering it very care-

fully I can only reach the conclusion, after giving full effect t o

Drew's evidence, that the plaintiff has not discharged the onus

upon him, and I adopt the language of Lord Justice Cotton i n

Clark's case, supra, pp. 251-2, as appropriate to this one, viz . :

I think that there was no evidence of malice to be left to the jury . I am

of opinion that in this case the evidence does not raise any presumption o f

malice on the part of the defendant, according to the law as laid down i n

Somerville v . Hawkins (1850), 10 C .B . 583 ; 20 L .J .C .P . 131 .

In Somerville's case, it was unanimously held by the Cour t
in banco, per Maule, J ., viz ., p. 590 :

It is true that the facts proved are consistent with the presence of malice ,

as well as with its absence . But this is not sufficient to entitle the plaintiff

to have the question of malice left to the jury ; for, the existence of malice

is consistent with the evidence in all eases except those in which somethin g

inconsistent with malice is shewn in evidence; so that, to say, that, in al l

cases where the evidence was consistent with malice, it ought to be left to

the jury, would be in effect to say that the jury might find malice in any

ease in which it was not disproved,—which would be inconsistent with

the admitted rule, that, in cases of privileged communication, malice mus t

be proved, and therefore its absence must be presumed until such proo f

is given .

It is certainly not necessary, in order to enable a plaintiff to have the

question of malice submitted to the jury, that the evidence should be suc h

as necessarily leads to the conclusion that malice existed, or that it shoul d

be inconsistent with the non-existence of malice ; but it is necessary tha t

the evidence should raise a probability of malice, and be more consisten t

with its existence than with its non-existence.

Now the facts of the present case, taken at the worst agains t
the defendant, who was acting in "a common interest"—Gatle y

on Libel & Slander, 2nd Ed ., p . 256 et seq ., do not go further

than to be equally consistent with the presence or absence of
malice and therefore the action should have been dismissed . It
follows that this appeal should be allowed .



116

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

C . A .

	

McP111LLIPs, J .A . : In approaching this appeal we have th e
1935

	

rather extraordinary circumstance that neither the plaintiff no r

ANDERSON the defendant were witnesses at the trial . One witness only was
V.

	

called for the plaintiff and plaintiff's counsel put in practically
S fYTHE.

the whole of the evidence of the defendant upon discovery ; and
in my opinion that discovery evidence of the defendant wholly
displaced the alleged case for the plaintiff . Upon this point of
the introduction of discovery examination I note a reference t o
Kiervin v . Irving Oil Co . reported in the current volume (4 )
of the Fortnightly Law Journal, p . 244, relative to the binding
effect of an examination for discovery and the learned Chie f
Justice (Barry, C.J.K.B.), of the Court of New Brunswick ,
said—and I am of the like opinion, and it is applicable to thi s
ease
that the plaintiff having accepted as her own and put in the whole of th e
evidence of the defendant's witnesses, although a large portion of tha t
evidence was unfavourable to her own contention, she is bound by tha t
evidence unfavourable though it may be ; and if that be so then it is clea r
that the weight of evidence is against the plaintiff and in favour of th e
defendant.

In this case we find the defendant denying the use of the word s
alleged to have been spoken by him . There is the requirement
of proof upon the part of the plaintiff to establish the words use d
and they must carry the defamatory meaning and in my opinio n
that was not established . In any case the learned trial judg e
found that what was said was privileged, that is that the occa-
sion and what was said was one of privilege . Upon this point I
would refer to what Parke, B. said in Wright v . Woodgat e
(1835), 2 C.M. & R . 573 at p . 577 :

"The proper meaning of a privileged communication is only this : that the
occasion on which the communication was made rebuts the inference [o f
malice] prima facie arising from a statement prejudicial to the characte r

of the plaintiff, and puts it upon him to prove that there was malice in fac t

—that the defendant was actuated by motives of personal spite or ill will ,

independent of the occasion on which the communication was made" pea
Parke, B ., in Wright v . Woodgate (1835), 2 C .M . & Ii ., at p . 577 ; cited wit h
approval by Maule . J ., in Sorry- i7le v . Hawvlans (1850), 10 G .B ., at p . 583 ,
and by Lord Macnaghten in Jar eve v . Delrnege, [1891] A .C . at p. 78 :

Gatlev on Libel & Slander, 2nd Ed ., 214, foot-note 17 .

So we see that the onus was on the plaintiff to establish malice
in fact, that is, where it was a privileged occasion as this wa s.
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there was the requirement to prove express malice upon the par t
of the defendant and that was not shewn. Here the defendan t
in all that he said was using the occasion honestly and in makin g
any statement he did make was in no way actuated by any indirect
or ulterior motive (Clark v. Illolyneux (1877), 3 Q.B.D . 237) .

Here the occasion being one of qualified privilege the plaintiff
was called upon to prove	 which he has not in my opinion—
actual malice in order to establish a cause of action (Jenoure v.

Delmege, [1891] A.C. 73, 79) per curiam in case just cited.
The privilege would be illusory and worthless if, notwithstanding th e

proof of the occasion, the defendant was obliged to prove the truth, or hi s

belief of the truth of the communication :

Per Osier, J .A. in Todd v . Dun, Wiman & Co . (1888), 15 A.R.
85 at p . 99 .

Here in my opinion on the evidence as in—there is not eve n
a scintilla of evidence as to malice—this is well shewn in th e
examination for discovery of the defendant that the plaintiff
put in (per Lord Finlay, L .C. in Adam v . Ward, [1917] A.C .

309 at p . 318, also see Cooke v. Wildes (1855), 5 El . & Bl. 328,

340 ; Whiteley v. Adams (1863), 15 C.B. (N.S .) 392 at p. 418 ;
Stuart v . Bell, [1891] 2 Q.B. 341 at pp . 345, 352 ; Turner v.

Bowley and Son (1896), 12 T.L.R. 402 ; per Scrutton, L.J., in
J . Lionel Barber v . Deutsche Bank, London Agency (1918) ,
House of Lords' Printed Cases at p . 317) .

Upon the whole case I am satisfied that the plaintiff here faile d
to establish express malice. My opinion is that the plaintiff
wholly failed in his action and that the appeal must be allowed .

MACDONALD, J .A . : The occasion being privileged we have
to decide if there was enough evidence to satisfy the burden o a
the respondent to establish express malice on appellant 's part .
Absence of malice must be presumed until established . The trial
judge found malice. We are not confronted, however, with th e
usual finding of fact where the evidence of one witness or of a
group of witnesses is accepted in preference to that of anothe r
group. Here, the facts are not in dispute . It is, therefore, a
question of drawing proper inferences and while I do not sugges t
that it is not necessary to give any weight to the finding of malice
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still we are in, at least nearly as favourable a position as the
trial judge, to enable us to reach the proper conclusion .

The respondent did not give evidence although his conduct, i f
not his honesty, was impugned . I would be better satisfied if,
under such circumstances, one seeking damages for an injury
to his reputation would at least allow the trial judge to see hi m
in the witness box, and also submit to cross-examination . True
the defendant (appellant) did not testify either but the sam e
criticism is not applicable. Practically all, if not all, of his
examination for discovery, was placed in evidence by th e
respondent as part of his case, and it covered the whole ground .
That evidence, I may add, negatived malice in so far as direct
and positive statements by way of denial could do so .

If, as we should assume from the evidence adduced on behal f
of the respondent, appellant honestly believed that he incurred
losses in his business while respondent was in his employ he wa s
within his rights in warning a new employer of possible dange r
particularly one with whom he had business relations and i n
respect to which respondent would at least have some connection .
While it would be better to speak openly to Drew thus avoiding
the circuitous course of attracting his attention by graduall y
curtailing purchases it does not follow that singular methods i n
effecting a legitimate purpose indicate malicious intent or that
malice must be inferred.

Had respondent, charged with responsibility for shortages
entered the witness box, not only to maintain his case but also, i f
possible, to testify to other incidents (e .g., a private quarrel )
which might account for appellant's action in pursuing him
some basis might be laid for a finding of malice . No such
incidents are shewn and we cannot in law assume malice wher e
the evidence is consistent with its absence . The furthes t
respondent can logically go is to suggest that the facts are con-

sistent with the presence of malice but that is not enough. The
point is succinctly stated by llaule, J ., in Somerville v . Hawkins

(1850), 10 C .B. 583 at p. 590, referred to by my brother
MARTIN .

The only incident from which, as intimated, malice coul d
possibly be inferred was the means followed by appellant to
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attract the attention of respondent's new employer but that i s
merely criticism. It is not shewn that appellant had no honest
belief in the truth of his statement or that he was actuated b y
indirect motives.

I would allow the appeal .

MCQUARRIE, J.A . : I agree that the appeal should be allowed.

Appeal allowed .

Solicitors for appellant : Farris, Farris, Stultz & Bull .
Solicitors for respondent : Martin & Sullivan.

JACKSON v. LAVOIE .

Costs—Contributory Negligence Act—Apportionment—B .C. Stats . 1925 ,
Cap . 8.

In an action for damages for negligence the liability of the parties wa s
apportioned at 80 per cent. degree of fault on the part of the defendant
and 20 per cent . on the part of the plaintiffs . The order as to costs was
"that the costs of both parties be taxed and added together and that th e
aggregate amount of such taxed costs shall be borne and paid 80 pe r
cent . by the defendant and 20 per cent. thereof by the plaintiffs ." In
taxing the costs under said order the taxing officer taxed those of th e
plaintiffs at $332 .55 and those of the defendant at $397 .27, he adding
them together, making a total of $729.82, and allowed 80 per cent . o f
that total amounting to $583 .85 to the plaintiffs, and 20 per cent . of it ,
amounting to $145 .96, to the defendant, and after subtracting the lesser
from the greater giving a balance of $437 .87 in favour of the plaintiffs,
he issued his allocatur to them for that sum as payable to them by th e
defendant . On motion to review, an order was made varying th e
allocatur in a way that made the result more favourable to the
defendant .

Held, on appeal, reversing the decision of FISHER, J ., that the taxing officer
followed and worked out this Court's decision in Katz v. Consolidated
Motor Co . (1930), 42 B .C . 214, and the original allocatur should be
restored .

APPEAL by plaintiffs from the order of FISHER, J. of the 24th
of April, 1935, allowing an appeal by the defendant from th e
findings of the deputy district registrar at Vancouver on the
taxation and allocatur of the costs of this action, and referring
the matter back to the deputy district registrar to vary hi s
allocatur according to certain directions. The facts are set out
in the reasons for judgment.

ANDERSON

V .
SMYTH E
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The appeal was argued at Victoria on the 6th of June, 1935 ,

before MARTIN, McPxnLLIrs, MACDONALD and McQuARRIE ,

M. A .JACKSON

LAVOIE J. A . Machines, for appellants : Under the Contributory

Negligence Act it was found that the defendant was liable for
SO per cent. of the damages and the plaintiffs 20 per cent . Under
the Act the costs are apportioned on the same basis . If the case

of Katz v. Consolidated Motor Co . (1930), 42 B .C. 214 is fol-
lowed the two sets of costs are added together, the defendan t
paying 80 per cent . of this amount and the plaintiffs 20 per cent .
The lesser sum is then subtracted from the greater and the balanc e

is payable by the defendant to the plaintiffs : see Wegener v.

Matoff (1934), 49 B .C. 125 ; Ansel v. Buscombe, [1927] 3

W.W.R. 137 .
Nicholson, for respondent : We rely on Wegener v . Matoff

(1934), 49 B .C. 125 ; also Katz v. Consolidated Motor Co .

(1930), 42 B.C. 214 . These cases do not contemplate any suc h

system of division as proposed by the appellants. We submit th e
proper way to arrive at a correct division of the costs is first t o
add the two sets of taxed costs together . The defendant then
pays 80 per cent . of this amount and the plaintiffs 20 per cent .
When this total amount is received the taxed costs of each party
should be paid from that sum. Although differently expressed

the judgment of FISHER, J. arrives at the same conclusion . The

proposal of the appellants imposes a double liability of 80 pe r

cent. on the defendant .
Maclnnes, in reply, referred to London Steamship Owners'

Insurance Company v. Grampian Steamship Company (1890) ,

24 Q.B.D. 663 .
Cur. adv. volt .

120

C . A.

1935

10th June, 1935 .

Per curiam : By the judgment entered herein the liability of

the parties concerned "to make good the damage" caused by thei r

joint negligence was apportioned at 80 per cent . degree of faul t
on the part of the defendant and 20 per cent. on the part of th e
plaintiffs, and the following order respecting costs was made :

That the costs of both parties be taxed and added together and that the

aggregate amount of such taxed costs shall be borne and paid 30 per cent.

by the defendant and 20 per cent . thereof by the plaintiffs .
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This order was made under section 4 of the Contributory
Negligence Act, 1925, Cap . 8, viz . :

Unless the judge otherwise directs, the liability for costs of the partie s

shall be in the same proportion as the liability to make good the loss o r

damage .

In taxing the costs of the respective parties under said orde r

the taxing officer taxed those of the plaintiff at $332 .55, and
those of the defendant at $397 .27, and after adding them

together to make a total of $729 .82, he allowed 80 per cent . of
that total, amounting to $583 .85, to the plaintiffs and 20 per

cent . of it, amounting to $145 .96, to the defendant, and after
adjusting and deducting the lesser from the greater (under rul e
1002 (23)) and finding the balance of $437 .87 in favour of the
plaintiffs, issued his allocatur to them for that sum as payabl e
to them by the defendant.

In so doing he followed and worked out exactly our decisio n
in Katz v. Consolidated Motor Co . (1930), 42 B.C. 214 on the
effect of said statute ; and recently followed and confirmed by
us in Wegener v . Matoff (1934), 49 B .C. 125 and 129 .

A motion, however, was made by the defendant-respondent to
the learned judge who had pronounced the said judgment (Mr .
Justice FISHER) to review and vary said allocatur in a way tha t
made the result of the taxation more favourable to the defendant ,
and the learned judge granted the motion on the ground that our
said judgment in Katz's case had been departed from by ou r
judgment, unreported, in Connors v . Grohregin pronounced on
the 18th day of March, 1932 .

Out of deference to the view expressed by the learned judg e
we have carefully examined our oral reasons for judgment pro-
nounced in Connor's case and our notes of the argument therein
with the result that it is clear beyond question, as appears par-
ticularly by the judgments of the Chief Justice and Mr. Justice
MCPHILLIv's that we not only did not in any respect depart from
our decision in Katz's case but affirmed it precisely .

It follows, therefore that the original allocatur should be
restored, the order varying it set aside, and this appeal allowed .

Appeal allowed .

Solicitor for appellants : G. T. S. Saundby.

Solicitors for respondent : Locke, Lane & Yicholson .
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C. A. COLLINS, CORKINGS AND LEONARD v . THE
1935

	

TORONTO GENERAL TRUSTS CORPORATION .
Mar . 22, 25 ;

June 4. Administration — Deceased husband—Intestacy—Survived by widow an d

nephew and nieces—Value of estate—Taken as of time of death—B .C .
Stats . 1925, Cap. 2, Secs . 3 and 4.

G . H . Collins died intestate leaving a widow without issue . The chief asse t
of the estate was 256,017 shares in B .C . Nickel Mines Limited . A

nephew and niece who would be entitled to share in the estate provide d

its value exceeded $20,000, claimed that the net value of the estate

should be ascertained not as of the date of deceased's death, but on e

year after, relying on section 3 of the Administration Act Amendmen t

Act, 1925, which recites that "No distribution of the surplusage of the

personal estate of an intestate shall be made until one year after the

death of such intestate :" They further claim that the market value o f

the shares on the death of deceased was 29 cents per share . It was held

that the net value of the estate should be ascertained as of the date o f

deceased's death, and 5½ cents per share was the outside price at which

the shares could have been realized upon at that time, and the wido w

was entitled to the whole estate.

Held, on appeal, affirming the decision of MURPHY, J. (MCPHILLIPS, J.A .

dissenting as to the value of the estate), that the value of the estate

must be taken as at the time of intestate's death, and that the finding

that 5 1/2 cents per share as the outside price that could have bee n

realized upon them at the time, should not be disturbed .

APPEAL by plaintiffs Thomas R . Corkings and Beatric e

Corkings Leonard from the order of lluRmly, J . of the 6th of

February, 1935 (reported, 49 B .C. 398), on an issue to deter-
mine : (1) Who is or are entitled to the estate of George Henr y
Collins, deceased, pursuant to the provisions of the Administra-

tion Act, and as of what (late should the net value of the sai d
estate be ascertained ? (2) What was the net value of the estat e
upon such date without making allowance for payment of th e
charges thereon and the debts, funeral expenses, expense o f
administration, probate duty and succession duty? (3) Is th e
defendant Amelia Collins the lawful widow of the above named
George Henry Collins, deceased ? George Henry Collins die d
on the 6th of August, 1933, intestate, survived by his wido w
Amelia Collins . Thomas R. Corkings is a nephew of decease d
and Beatrice Corkings Leonard is a niece . The chief asset of
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the estate was 256,017 shares in B .C. Nickel Mines Limited .

The plaintiffs Thomas R. Corkings and Beatrice Corkings

Leonard claim that the date of the ascertainment of those entitled
to share in the distribution of the estate is the date of decease ,
but the date of ascertainment of the value of the estate for th e
purpose of distribution is 6th of August, 1934. They claim the

value of the shares on the 6th of August, 1933, was 29 cents pe r

share and the value one year later was 77 cents per share . It
was held on the trial of the issue that the net value of the estat e
should be ascertained as of the 6th of August, 1933, that th e
value of the shares on that date was 5 1/2 cents each, and the valu e

of the estate $17,317.55 .

The appeal was argued at Vancouver on the 22nd and 25th o f
March, 1935, before MARTIN, McPHILLIrs, MACDONALD an d
MCQITARRIE, JJ.A .

Bray, for appellants : Under section 91A of the Administra-
tion Act no distribution of the surplusage of the personal estat e
of an intestate shall be made until one year after the death of

such intestate. The date of distribution being one year after th e

death the valuation should be taken as of that date . The widow

is entitled to the first $20,000 and the nephew and niece share i n

any assets over that sum . One year must elapse before valua-

tions. The case of In re Heath, Heath v . Widgeon, [1907] 2

Ch. 270 was under the Intestates ' Estates Act, 1890 (53 & 5 4

Viet . c. 29) . As to the valuation at the time of intestate's death ,

29 cents per share was the proper value . The valuation of 5 ½
cents per share was arrived at on succession duty. One year

after the market value was 77 cents per share and it is 41 cent s

per share at the present time. If date of death is the proper tim e

for valuation it was 29 cents on the market . That the marke t

value is the proper valuation see Untermeyer Estate v . Attorney-

General for British Columbia, [1929] S .C.R. 84. It is the

value on exchange : see Lord Advocate v. Earl of Home (1891) ,

18R. 397 ; Belton v. The London County Council (1893), 6 8

L.T. 411 . The American cases on the subject are Dean v. Hawes

(1916), 157 Pac . 558 ; Castner, Curran c6 Bullitt v . Lederer

(1921), 275 Fed . 221 ; National Bank of Commerce v . City of
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New Bedford (1900), 56 N.E. 288 ; Continental Rubber Works

v . Bernson (1928), 267 Pac. 553 .

J . if . deB. Parris, K.C. (Savage, with him), for respondent

Amelia Collins : There are two points : (1) One of law as to th e

date for valuation ; (2) as to the value of the property at the time

of intestate's death. On the first point their only argument i s

based on section 3 of the 1925 amendment to the Administratio n

Act, but that only has reference to distribution and has nothin g

to do with "valuation . " The proper time for "valuation" is the

date of intestate's death : see Cooper v . Cooper (1874), L.R. 7

H.L. 53 . The executor fixed the value of this stock and hi s

valuation stands : see Blake v . Bayne, [1908] A .C. 371 at p .

383 ; Williams on Executors, 12th Ed., 992 and 1020 ; Unter-

meyer Estate v . Attorney-General for British Columbia, [1929 ]

S.C.R. 84 at p . 89 ; [1929] 1 D.L.R. 315 at pp. 318-20 .

Bray, replied .

Cur. adv. vult.

4th June, 1935 .

MARTIic, J .A. : This appeal should, in mr opinion, be dis-

missed, the learned judge below having, under the special circum -

stances, reached the right conclusion .

McPnILLlgs, T .A . : With great respect to the learned judge

in the Court below I cannot agree that the value of the estate —

really composed in the main of shares in a mining company —

has been correctly arrived at, viz. : 5 1/2 cents per share . My

conclusion is that taking the value as of the date of the death of

the intestate, viz ., 6th of August, 1933, that the value of the

shares was at the least 29 cents per share at the date of death ,

and 77 cents per share one year thereafter, viz ., the 6th of

August, 1934, before which latter date, by statute, no distribu-

tion of the estate could be made .
I am of the view following the decision of Kekewich, J ., in

In re Heath, Heath v. Widgeon (1907), 76 L .J. Ch. 450, that

under the statute governing in the matter the Administratio n

Act (R.S.B.C. 1924, Cap. 5 ; B.C. Stats . 1924, Cap. 1 ; a s

amended 1926-27, Cap. 2 ; 1934. Cap, 2) which is similar in

terms to the Intestates ' Estates Act, 1890 (53 & 54 Viet . e . 29) ,
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Sees . 1, 5 and 6 (Imperial), where that learned judge used thi s

language (pp. 452-3) :
. . . there seems to me to be no room for doubt that "the real and per-

sonal estate" of an intestate must be taken as being what they are at the

date of his death ; and it is then, and at no other time, that you mus t

ascertain whether the total value amounts to 5001. or not. If that i s

omitted to be done in the course of administration, it can be done after -

wards . It is not satisfactory, we know, because there is always a difficulty

in valuing property nunc pro tune, but still it can be done. Competent per-

sons can tell you what was the value of property a certain number of year s

ago ; but you must take the value at that time, and having ascertained tha t

the value does not exceed 5001 ., then the Act seems to me to say in plai n

terms that all the husband has, whether real or personal, shall belong t o

the widow. The real and personal estates of a man mean all that he has ,

whether in possession, reversion, or contingency.

In British Columbia where the net value of the estate exceed s

$20,000 the widow has a charge upon the estate for that sum

with legal interest from the date of the death of the intestate
(section 114 (2) ) . Now as I scan the evidence before th e

learned judge below it would seem to me that there is evidenc e
which warrants it being held that the shares had a value at th e

date of death of at least 29 cents . That is the contention of th e
others entitled, but combatted by the widow .

Then as I view it the widow is entitled to the $20,000 and a

charge on the estate therefor. That is, the administrator woul d

pay the widow the $20,000 if that sum were in hand after dis-
charging all the just debts and claims . The further distribution
of the estate would take place when the whole estate is got in —
that is, should there be a surplus . It would not appear that an y
valuation really was made of the shares at the date of death ,

in the way of the due administration of the estate, and over a

year has now elapsed from the date of death, nearing two year s

from the date of death . The shares being mining shares are of
a very fluctuating value . There is evidence given by one who,
in my opinion, could best give the evidence which fully warrant s
the valuation of the shares—much in excess of 5½ cents 	 in

o at the very least 29 cents at the date of the death an d

much greater still after the expiry of the year after death ,

namely, the 6th of August, 1934 . The evidence I rely upon i s

that given by Albert Ernest Sprange a witness called on behalf

of the plaintiffs Corkings and Leonard who was secretary of the
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Vancouver Stock Exchange on the date of the death of the
intestate . His evidence extends from pages 31 to 36 and pages
63 to 65 of the appeal book. This witness was best able to giv e
the required evidence of the value of the shares and I cannot giv e
credence to the other evidence adduced to the contrary. It is
singular that in one's experience directors and officers of a com-
pany have such divergent views of the standing of the compan y
and its properties where there is valuation for succession
duty purposes and where statements go to the public for th e
purpose of influencing the public to invest in the shares of th e
company. We have it in this present case . The shares to be
valued here are shares in the B .C. Nickel Mines Limited, said
on the street to be a mine of great potential value and possibly
the greatest nickel mine of the continent . Yet at other time s
and in the case before this Court there is evidence forthcoming
of a value not greater than 5 1/2 cents on the 6th of August, 1933 .
I do not propose to canvass the evidence in detail but only t o
say that I am by no means impressed by the evidence of th e
directors and accountant and it would appear that that was the
evidence upon which the learned judge below proceeded in
arriving at the value of 5 1/, cents per share. I cannot agree with
that valuation and in my opinion it is a very serious undervalua-
tion and the stock quotations during the relevant times ar e
against any such valuation, the quotations in an ascending scal e
going as high as $1 .75 a share and never lower, I think, tha n
41 cents, which is about the present day quotation . In a matter
of this kind there must reasonably be some latitude allowed t o
the Court as to salient matters of evidence where there is so muc h
publicity and I would refer to what Anglin, J . (afterward s
Chief Justice of Canada) said in In re Price Bros . and Company

and the Board of Commerce of Canada (1920), 60 S .C.R. 265
at p. 279 :

The common knowledge possessed by every man on the street, of whic h

Courts of justice cannot divest themselves, makes it impossible to believe
that . . .

and I do not believe that a valuation of 51/2 cents at all approxi -

mates the true value of the shares on the 6th of August, 1933 ,
and in no way accords with what was understood by every man

on the street and certainly was not what was understood to be
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the value of the shares on the Stock Exchange . To indicate how
the value of shares may reasonably be arrived at I would refer to
what Mignault, J., said in UUntermyer Estate v. Attorney-General

COLLIN S
for British Columbia, [1929] S.C.R. 84, at pp . 91-2 :

	

ET AL .
v .

We were favoured by counsel with several suggested definitions of th e

words "fair market value." The dominant word here is evidently "value, "

in determining which the price that can be secured on the market—if ther e

be a market for the property (and there is a market for shares listed on

the stock exchange)—is the best guide . It may, perhaps, be open to ques-

tion whether the expression "fair" adds anything to the meaning of th e

words "market value," except possibly to this extent that the market price McPhillips ,

must have some consistency and not be the effect of a transient boom or a

	

J A

sudden panic on the market . The value with which we are concerned her e

is the value at Untermyer's death, that is to say, the then value of ever y

advantage which his property possessed, for these advantages, as they stood,

would naturally have an effect on the market price . Many factors undoubt-

edly influence the market price of shares in financial or commercial com-

panies not the least potent of which is what may be called the investmen t

value created by the fact—or the prospect as it then exists—of large return s

by way of dividends, and the likelihood of their continuance or increase, o r

again by the feeling of security induced by the financial strength or th e

prudent management of a company. The sum of all these advantage s

controls the market price, which, if it be not spasmodic or ephemeral, i s

the best test of the fair market value of property of this description .

I therefore think that the market price, in a case like that under con-

sideration, where it is shewn to have been consistent, determines the fai r

market value of the shares . I do not lose sight of the fact that mining

operations are often of a speculative character, that there is always a

danger of depletion, and that a time will sooner or later arrive when no

more minerals will be available, unless other properties are secured to kee p

up the supply. But all these elements have an effect on the price of the

shares on the stock exchange, and no doubt they were fully considered b y

the purchasers of the stock at the then prevailing prices .

I would not deduct anything from the market value of these shares o n

the assumption that the whole of them would be placed on the market a t

one and the same time, for I do not think that any prudent stockholder

would pursue a like course . To make such a deduction in a case like the

one at Bar, would be to render the "sacrifice value" or "dumping value" o f

the shares the measure of valuation . It is certainly impossible to say tha t

the price allowed by the learned commissioner and approved in the Cour t

of Appeal exceeded the fair market value of these shares .

The duty upon the administrator of this estate was to realiz e
$20,000 on the shares, which I would consider to have been easily
possible, and possible today and pay that sum over to the wido w
and proceed to wind up the estate and make distribution to those
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entitled to be recognized in law and that still remains the duty
of the administrator of the estate .

I would allow the appeal .

_lACDoNALD, d. A . : On further consideration T adhere to. the
view formed at the hearing of this appeal that it should be
dismissed .

McQU,ARnIE, J.A . : According to counsel for the appellant s
in his argument before us there are only two questions involve d

in this appeal, viz . : (1) The date when the estate should b e
valued ; and (2) what was the value of the estate . As to the firs t
question I agree with the learned trial judge on the authoritie s
stated by him that the value of the estate of the intestate must b e
taken as at the time of his death . As to the second question th e

learned trial judge found as a fact that 51/2 cents per share was
the outside price at which the shares with which we are con-
cerned could have been realized upon at the time of the intestate' s
death and I can see no good reason why that finding should b e
disturbed. I would, therefore, dismiss the appeal .

Appeal dismissed, McPhillips, J . I . dissenting

as to value of estate .

Solicitor for appellants : H. R. Bray .

Solicitor for respondent Amelia Collins : 11'raz . ,Savage .

Solicitors for respondent The Toronto General Trusts Cor -

poration : Robertson, Douglas ct Sinzes .
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GROH AND JEFFREY v. RITTER.

Negligence—Automobile—Collision at intersection—Right of way—Care t o
be taken as to car coming on the left .

The plaintiffs were passengers in the defendant's car, all sitting in the front

seat, when he was driving south on Hornby Street in Vancouver a t

about four o'clock in the morning on June 16th, 1934, and approachin g

the intersection of Smythe Street . He was going at about fifteen miles

an hour, when on nearing the intersection he looked to his left and sa w

a car from 100 to 125 feet away coming at a speed of from 30 to 3 5

miles an hour . He proceeded to cross, but when the front of his car

was near the centre of the intersection he again looked to his left an d

saw the car close to the intersection coming at a great speed withou t

any apparent intention of slowing up . He then put on his brakes . The

other car then turned slightly to its left with the intention of crossin g

in front of the defendant ' s ear, but its right wheel struck the left whee l

of the defendant's car and overturned it . The plaintiffs were injured.

In an action for damages it was held that he "took a chance" that h e

should not have taken in attempting to cross and was liable .

Held, on appeal, reversing the decision of MCDONALD, J . (MCPHILLIPS, J .A .

dissenting), that there was no evidence to shew that the defendan t

failed to keep a proper look-out or that he unwarrantably "took a

chance" in continuing to exercise his admitted right of way in crossing

the intersection at a speed of fifteen miles an hour, when the car on the

left was from 100 to 125 feet away from him and approaching at fro m

30 to 35 miles an hour, and he had a right to assume that the driver

on the left would slacken his pace if necessary so as to concede th e

defendant's right of way .

Swartz Bros . Ltd . v . Wills, [19351 3 D .L .R . 277 followed .

APPEAL by defendant from the decision of HcDoNAiD . J. of
the 17th of December, 1934 (reported 49 B .C . 272), in an
action for damages resulting from a collision between two auto -

mobiles at an intersection . The plaintiffs were passengers in the

defendant's motor-car early in the morning of June 16th, 1934 ,

all three sitting in the front seat. He had been driving the
plaintiffs for some time prior to 4 o'clock in the morning, whe n
he was proceeding south on Hornby Street in Vancouver, an d

nearing the intersection of Smythe Street . He was then goin g

about fifteen miles an hour, and when about fifteen feet from th e

intersection he looked to his left on Smythe Street and saw a ca r
about 125 feet away coming at a speed of from 30 to 35 miles
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per hour . The defendant proceeded to cross, but when the fron t
of his car was near the centre of the intersection he looked t o
his left again and saw the car coming at a great speed and near
the intersection . Ike then put on his brakes . The other car
turned slightly to the left to try to cross in front of the defendant' s
ear but the right wheel of the approaching car struck the left
front wheel of the defendant's car and overturned it. The other
car proceeded on about 100 feet, ran into a telegraph post on th e
south side of Smythe Street, when the driver got out and ra n
away. It was afterwards found that it was a stolen car . The
plaintiff Violet Groh was severely injured and Violet Jeffre y
slightly injured. Shortly after the accident the plaintiffs mad e
statements to a witness that the defendant was crossing th e
intersection at from fifteen to twenty miles per hour, that the y
did not see the other car until just before the collision, and tha t
the defendant was not to blame . The plaintiff Violet Groh
recovered $604.10 special damages and $1,200 general damages ,
and Violet Jeffrey $30 special damages and $100 genera l
damages .

The appeal was argued at Vancouver on the 21st and 22nd of
-March, 1935, before MARTIN, AICPHILLIPS, MACDONALD an d
-MCQUARRIE, JJ.A .

Maitland, K .C. (Yule, with him), for appellant : It was wit h
hesitation that the learned judge decided in favour of th e
plaintiffs . He should have held that the defendant had the right
of way and that the defendant was entitled to assume the drive r
of the other car would respect defendant's right of way, would
observe the rules of the road and obey the law, and defendan t
was entitled to assume that the other driver would reduce his
speed and allow the defendant to cross the intersection : see
Maloney v. Ilamilton, Street Railway Co . (1.929), 64 O.L.R.
444 at p . 446 ; Baldwin v. Bell, [1933] S .C.R. 1 at p. 10 ;
Leehtzier v . Lechtzier. Levy v. Lechtzier (1931), 43 B .C. 423 ;
Henderson v. Dosse (1932), 46 B .C . 401 ; Swartz Bros. Ltd . v.
11711s, [ [19351 3 D .L.R. 277] .

Bray, for respondent : The finding of the trial judge should
not be disturbed . This man was driving the plaintiffs for som e
hours before the accident, and on two occasions he was warned
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by policemen for fast driving. His action previous to the acci-
dent indicated a careless state of mind and he should have bee n
in a position to stop when he saw the speed that the man on
Smythe Street was driving. The women in the car warned hi m
of his careless driving.

Maitland, in reply : What happened before defendant was
approaching the intersection in question is not relevant .

Cur. adv. volt.

4th June, 1935 .

MARTIN, J.A. : This appeal should, in my opinion, be allowed
on the principal ground, putting it briefly, taken in support o f
the appeal, viz., that there is no evidence to shew that the
defendant at the time of the collision, however negligent he ma y
have been before it, failed to keep a proper look-out or that h e
unwarrantably "took a chance" in continuing to exercise hi s
admitted right of way in crossing the intersection at a speed o f
"only fifteen to twenty miles an hour" (as the learned judg e
below finds) when the car on his left was about 100 to 125 fee t
away from him and approaching at a speed of not more, accord-
ing to the evidence, than 30 to 35 miles per hour, and there wer e
no other circumstances that should have induced him to refrai n
from acting on the presumption that the driver on his left woul d
slacken his pace if necessary, and very little would have bee n
sufficient, so as to concede the defendant 's right of way and
thereby avoid the accident	 Cf . the very recent decision of the
Supreme Court in Swartz Bros . Ltd. v. Wills, [ [1935] 3
D.L.R. 277] .

The learned judge refers to that other driver at "pursuing his
mad career," but, as I understand his reasons [49 B .C. at p . 273 ]
he finds his speed to be not more than 30 to 35 miles per hour,
and that is the estimate the defendant made of it and thereupon
he says "I figured I had lots of time to get by" ; and, "when I
first saw it, it didn't appear to be going fast, not more than 30 o r
35 when I first saw it . . . . At that speed I had lots of tim e
to get across . "

There is no conflict of evidence upon essential facts, and ,
under the circumstances, I feel less difficulty in reaching this
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conclusion differing, in every respect, from the learned judg e
below, because he says, p . 273, that he only reached his decision
"after a good deal of hesitation . "

It follows that the appeal should be allowed .

cPHILLIP5, J.A . : In my opinion the learned trial judg e
arrived at a proper conclusion upon the evidence and the applica-

tion of the law to the facts adduced before him at the trial . I

deprecate in the strongest way the practice which has bee n
growing up of accident insurance companies following up acci-
dents in which they are interested by immediate attendance upon
parties injured in accidents, by sending adjusters to the hospital s
where injured persons have been taken and interviewing the m
when under the pain and distress of their injuries and getting

admissions from them bearing upon the responsibility and
liability for the accident. Here we find evidence led at the tria l
of statements made to one 1lulhern and the attempt was made
upon alleged admissions made -under such circumstances to
negative any right in the plaintiffs to recover damages for th e
injuries suffered by the plaintiffs . I have no hesitation in sayin g

that all such evidence should be given no heed—statements made
under such distressing circumstances, the plaintiffs being without
legal advice	 and this practice should be discontinued, as it wil l
be found to be at all times profitless and I agree with the learne d

trial judge in disregarding it . The learned trial judge foun d

that the driver of the motor-ear	 the defendant—upon his own

evidence admitted he saw the other car which collided with his
ear about 125 feet away coming from his left at a high rate o f
speed (on the trial put at 30 to 35 miles an hour) ; and that i n

view of this that the duty of the defendant was to stop as a ca r

coming at that speed into an intersection was a danger to life ,
and to go on was to imperil the life of his passengers, th e
plaintiffs . Admittedly he could stop but did not stop and goin g
on that happened which should have been present in his min d

and the mind of any reasonable man. There was a terrifi c

collision which providentially fell short of the death of th e
passengers, but resulted in serious injuries and damages. Trav-
elling at that time at only fifteen or twenty miles an hour to stop
was easily possible but no the defendant in face of this palpable
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danger goes recklessly on relying upon, as he thought, the righ t
to proceed as he had the right of way entering into the intersec-
tion from the right . A characteristic answer under cross-exam-
ination at the trial the defendant made the following answer t o
the question put :

Why didn't you realize . You have been driving a car for eight years an d

the car you say was going over 50 miles an hour . Why didn't you realize

how fast it was going? Well naturally you don't stare at a car a long

time and another thing I had the right of Way and there was a lot o f

distance .

Now the distance of the approaching ear was only 125 feet,
yet in the face of this dire danger the defendant continues t o
cross and the inevitable collision takes place ; the car of the
defendant is struck, turns upside down, and the defendant an d
his passengers are pinned down under the car and the plaintiffs ,
the passengers, seriously injured . To indicate the absolute
recklessness of this driver I would refer to a further question
and answer given by the defendant at the trial when under cross -
examination :

And you say 30 miles an hour going round a corner is not a high rate of

speed and 45 miles an hour is not a high rate of speed in some sections o f

the city . What would you say a high rate of speed was? In this sectio n

of the city I would say 50 miles an hour is a high rate of speed . I think

he was going more .

The accident took place in a central part of the City of
Vancouver in the near neighbourhood of the Vancouver Hote l

and occurred in the small hours of the morning. The defendant
in driving his passengers had been driving recklessly and ha d
been told to desist from such reckless driving but he persiste d

to drive in this reckless fashion . Is it possible to excuse suc h

conduct and absolve the defendant from liability ? It would

seem to me that there can be but one answer and that is tha t
liability for the injuries sustained by his passengers must be, in
the light of the facts brought out at the trial, imposed agains t

the defendant and I unhesitatingly agree with the learned trial
judge in imposing that liability upon the defendant. The statute
that has to be considered in this case governing rules of the road
is the Tlighway Act, B.C. Stats. 1930, Cap . 24, Sec . 21, which

reads as follows :
21 . The person in charge of a vehicle so drawn or propelled upon a

highway shall have the right of way over the person in charge of another
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and shall give the right of way to the person in charge of another vehicl e
	 approaching from the right upon an intercommunicating highway ; but th e

GROH AND provisions of this section shall not excuse any person from the exercise o f
JEFFREY proper care at all times .

v.

	

RITTER

	

It will be seen at once that the enactment does not give

McPhinips, immunity to the driver of a car to crash forward without regar d
LA . to the imminence of danger, which was the case here. Here the

defendant took a desperate chance and imperilled his own life
as well as the lives of the two ladies who were his passengers an d
who are the plaintiffs in this case .

It is profitless to get any support for the defendant's cours e
and excuse him from liability to rely upon the recent decision of
the Supreme Court of Canada in Swartz Bros . Ltd. v. Wills ,

[[1935] 3 D.L.R. 277] . In that case Mr. Justice Cannon sai d

(Sir Lyman P . Duff, Chief Justice of Canada, said he concurre d

with Mr . Justice Cannon) in the course of his judgment this :
The only remaining question is whether the defendant although he ha d

the right of way exercised proper care . Having observed when he was 5 0

feet away from the intersection that there was no traffic approaching fro m

his left

	

. .

	

.

Here we have the defendant with the knowledge that a ca r

was coming on his left at a high speed yet he goes recklessly on

although admittedly he could have easily stopped . What did
he do ? He did what the learned trial judge properly said h e
did "took a chance" and he must be held in law to be answerabl e
in damages for the consequences . The statute is clear the righ t

of way has a clog on it as in the words of the statute "the pro -
visions of this section shall not excuse any person from th e
exercise of proper care at all times." Can it be said that thi s
defendant exercised "proper care" as provided in the statute ?
There can be but one answer and that is, no .

It is impossible in my view to absolve the defendant of liabilit y
upon the facts of this case . In the Swartz ease Mr. Justice
Cannon found it necessary to examine into the facts of that cas e

as to "proper care" and found that there was no absence of

proper care as "there was no traffic approaching from his left . "

In this case there was traffic approaching from the defendant ' s

left	 a motor-car being driven at a reckless speed and only 125
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feet away—yet he the defendant carries on and drives right int o

that which might have reasonably been speedy death to all thre e
of them .

Here we have the learned trial judge who saw and heard the
witnesses and was able to observe the manner and demeanour of

them and especially able to observe the manner and demeanou r
of the defendant finding in favour of the plaintiffs . The
advantage that the trial judge has is set forth in the judgmen t
of Lord Sumner in S.S. Hontestroom v . S .S. Sagaporack, [1927]
A.C. 37 at pp . 47-48 .

I would also refer to what the Lord Chancellor said in the very
recent case of Powell v. Streatham Manor Nursing Home

(1935), 51 T.L.R . 289 at p . 290, as to disturbing the judgment
below :

What, then, should be the attitude of the Court of Appeal towards the

judgment arrived at in the Court below in such circumstances as the present ?

It was perfectly true that an appeal was by way of re-hearing, but it must

not be forgotten that the Court of Appeal did not re-hear the witnesses . It

only read the evidence and re-heard counsel . Neither was it a re-seeing

Court. There were different meanings to be attached to the word "re-hear-

ing ." For example, the re-hearing at quarter sessions was a perfect

re-hearing because, although it might be the defendant who was appealing ,

the complainant started again and had to make out his case and call hi s

witnesses . The matter was rather different in the ease of an appeal to th e

Court of Appeal . There the onus was on the appellant to satisfy the Court

that this appeal should be allowed . There had been a very large number

of cases in which the law on this subject had been canvassed and laid down .

There was a difference between the manner in which the Court of Appea l

dealt with a judgment after a trial before a judge alone and a verdict afte r

a trial before a judge and jury . On an appeal against a judgment of a

judge sitting alone the Court of Appeal would not set aside such judgment

unless the appellant satisfied them that the judge was wrong, and that hi s

decision ought to have been the other way. Where there had been a

conflict of evidence the Court of Appeal would have special regard to the

fact that the judge saw the witnesses : see per Lord Shaw in Clarke v . Edin-
burgh and District Tramways Company, Limited ([1919] S .C . (H.L .) 35) ,

where he said (at page 36) :

"When a judge hears and sees witn( >,(„ and makes a conclusion or infer-

ence with regard to what is the uuright on balance of their evidence, that

judgment is entitled to great respect, and that quite irrespective of whethe r

the judge makes any observation with regard to credibility or not . I can

of course quite understand a Court of Appeal that says it will not interfer e

in a case in which the judge has announced as part of his judgment tha t
he believes one set of witnesses, having seen them and heard them, and doe s
not believe another . But that is not the ordinary case of a cause in a Court
of justice . In Courts of justice in the ordinary case things are much more
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may have in their demeanour, in their manner, in their hesitation, in th e
	 nuance of their expressions, in even the turns of the eyelid, left an impres -

Gaou AND sion upon the man who saw and heard them which can never be reproduce d
JEFFREY in the printed page . What in such circumstances, thus psychologically put ,

v .

	

is the duty of an appellate Court? In my opinion, the duty of an appellat e
RITTER

Court in those circumstances is for each judge of it to put to himself, as

McPhillips, I now do in this case, the question, Am I—who sit here without those
J .A . advantages, sometimes broad and sometimes subtle, which are the privilege

of the judge who heard and tried the case—in a position, not having those

privileges, to come to a clear conclusion that the judge who had them wa s

plainly wrong? If I cannot be satisfied in my own mind that the judge
with those privileges was plainly wrong, then it appears to me to be my
duty to defer to his judgment. "

I certainly am not satisfied that Mr . Justice licDoxALV went
wrong and that his decision ought to have been the other way .
On the contrary, I am satisfied that the learned judge came t o
the right decision in imposing upon the defendant liability fo r
his gross negligence in the driving of his car, exposing hi s
passengers to danger, and the defendant is answerable in damage s
for the injuries sustained .

I would unhesitatingly dismiss the appeal .

MACDONALD, J.A. : The decision turns on the proper deduc -
tion to draw from the respective positions of the two cars i n
relation to the intersection where the collision occurred as found
by the trial judge, viz ., that defendant's (appellant) car was 1 5
feet therefrom, approaching it at moderate speed while the ca r
to his left was 125 feet away driving at from 30 to 35 miles a n
hour . Obviously under such circumstances appellant had th e
right to cross unless he observed, or should (by taking reasonabl e
care) have observed that the man at the wheel in the other car
was driving at a high rate of speed and in a reckless manne r
indicating to a prudent observer that he was not likely to lower
it or to bring his car under control before reaching the inter -
section . If too erratic conduct, if any, of the on-coming drive r
suggested irresponsibility on his part appellant should not expos e
his passengers to injury by asserting his right of way in the fac e
of possible danger, and if the collision occurred because of negli -
gence in this respect the judgment could not be disturbed. That ,
however, was not the situation . This so-called reckless drive r
vas approaching the intersection from appellant's left as stated
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at from 30 to 35 miles an hour in the early morning when I

assume	 although it is not material—that the streets were com-
paratively free of traffic . That is not necessarily reckless drivin g
nor does it indicate a "mad" rate of speed. Motor-cars driven
at that rate can be readily brought under control well within the
125 feet available. Appellant therefore might reasonably and

properly assume that the driver of the other car would respect
his right of way and reduce his speed as he might easily do
permitting appellant to cross in safety.

As therefore the admitted facts, viz., the speed stated and the
distance from the intersection presented no unusual situation
giving to appellant notice that in the interests of safety he shoul d
forego his rights negligence cannot be imputed to him, and th e

appeal should be allowed .

MOQUAR.RIE, J.A. : Although the circumstances in this case
are somewhat unusual we are bound by the recent decision o f
the Supreme Court of Canada in Swartz Bros. Ltd. v. Wills

and I would therefore allow the appeal .

Appeal allowed, McPhillips, J.A. dissenting .

Solicitors for appellant : Locke, Lane & Nicholson .

Solicitor for respondent : H. W. Colgan .
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BAIN v. BANK OF CANADA AND WOODWARD .

Jan. 17, 18,
Banks and banking—Bank of Canada-Directors—Election of—Nominatio n

21 .

	

--Qualification—Mandamus—Can. Stats . 1934, Cap. 43, Secs . 9, 10
and 43.

Section 7 of Part II . of the by-laws passed by the Governor in Counci l

pursuant to section 43 of the Bank of Canada Act, provides that "At

the first general meeting [of the shareholders of said bank] the follow-

ing persons shall be declared elected as directors, (a) the two persons

receiving respectively the greatest and the next greatest number of

votes amongst those candidates whose chief occupation is in primar y

industry ; (b) the two persons receiving respectively the greatest an d

next greatest number of votes amongst those candidates whose chie f

occupation is in commerce or manufacturing ; (c) the three person s
receiving respectively the greatest and the two next greatest number s

of votes amongst those candidates whose chief occupation is other tha n

in primary industry, commerce or manufacturing . "

On the list of nominees for directors of said bank appears the name of th e

defendant Woodward, described as an accountant, whereas in th e

printed list of shareholders he is described as a merchant .

The plaintiff, a shareholder, claiming that Woodward's chief occupation i s

that of a merchant, and not that of an accountant, asked for a declara-

tion that he is not eligible to act as a director under said category (c )
and for a mandatory injunction directing him to withdraw his accept-

ance of said nomination . He obtained a mandatory injunction com-

manding Woodward to "forthwith withdraw his acceptance of sai d

nomination as a director of the bank under category (e) . "

Held, on appeal, reversing the decision of MCDoNALD, J ., that the findin g

that Woodward is a merchant is not established in a reasonably con-

clusive manner on the material filed, the question of fact touching hi s

"chief occupation," which has still to be tried, must be determined by

the trial judge and cannot properly be ventilated on this application

based on a defective affidavit and doubtful inferences .
Gaskell v. Somersetshire County Council (1920), 84 J .P. 93, applied .

APPEAL by defendant Woodward from the order of mandamus

of MCDoNALD, J . of the 12th of January, 1935, whereby the
defendant Woodward was ordered to forthwith withdraw hi s
acceptance of nomination as a director of the Bank of Canada .
The plaintiff is the holder of fifteen shares of the capital stoc k

of the defendant bank . By the Bank of Canada Act (Can . Stats .

1934, Cap . 43) the Bank of Canada is established . The pro-
visional directors are named in section 9 of the Act, and by
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section 10 (2) it is provided that the permanent directors shal l

be selected from diversified occupations. By section 43 it is

provided that the Governor in Council shall make by-laws wit h

respect to "(d) . . . the nomination of directors . . .

and what constitutes such nomination . " The plaintiff, as share -

holder of the bank, received through the mail a printed notice

addressed to the shareholders, signed by the chairman of the

board of provisional directors . In this notice it is stated, mute r

alia, that it is the intention of the provisional board of director s

to call the first general meeting of shareholders for the electio n

of directors on January 23rd, 1935 ; that a list of shareholders

is being mailed to each shareholder ; and that prior to the first

general meeting for the election of directors a notice of suc h

meeting will be mailed to each shareholder, accompanied by a

list of those who have been validly nominated . The plaintiff

also received through the mail a printed book purporting t o

contain the names of all the shareholders of the bank and also
a printed list containing the names of persons who have bee n

nominated for directors . On this list of nominees appears th e

name of the defendant Woodward, who is described as an

accountant, while in the printed list of shareholders abov e

referred to he is described as a merchant .

Section 4 of Part II . of the by-laws passed pursuant to sectio n

43 of the Act provides that :
No person shall be deemed to be validly nominated unless the board i s

satisfied, (a) that the nominee is eligible for election, and (b) that the

nominee accepts the nomination.

Section 7 of said Part II . of the by-laws provides that :
At the first general meeting [of the shareholders] the following person s

shall be declared elected as directors,

(a) the two persons receiving respectively the greatest and the next

greatest number of votes amongst those candidates whose chief occupatio n

is in primary industry ;

(b) the two persons receiving respectively the greatest and the nex t

greatest number of votes amongst those candidates whose chief occupatio n

is in commerce or manufacturing ;

(c) the three persons receiving respectively the greatest and the tw o

next greatest numbers of votes amongst those candidates whose chief occupa-

tion is other than in primary industry, commerce or manufacturing.

The plaintiff contends that the defendant Woodward, while

nominated as an accountant under category (c) is in truth and
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in fact a merchant and could be nominated only under category
(b), and moved for an interlocutory injunction restraining th e
defendant bank from acting upon defendant -Woodward's nom-
ination, and for a mandatory order that Woodward withdraw
his nomination paper.

The appeal was argued at Victoria on the 17th, 18th and 21s t
of January, 1935, before MACDONALD, C .J.B .C., MARTIN ,

,IICPnTLLI s, `IACDONALD and \ICQUARRI1, JJ.A.

Locke, for appellant : Qualification for directors is set ou t
in sections 9 and 10 of the Act . Section 37 provides for punish-
ment in case of one holding office, including that of director,

when not eligible . Cross-examination of the plaintiff on hi s
affidavit spews he had no personal knowledge of the facts depose d
to and false statements were made . There are 33 paragraphs in
his affidavit and paragraph 7 to the end should be struck out ,
except paragraphs 26 and 27 . The false statements and state-
ments made on information and belief without the source of

information is ground for refusing the order : see Tate v .

Hennessey (1901), 8 B .C. 220 at p . 222 ; In re J . L. Young

Manufacturing Company, Limited, [1900] 2 Ch. 753 ; The

King v. Licence Commissioners of Point Grey (1913), 18 B .C.
648 . He must state his grounds of belief : see In re United

Buildings Corporation and City of Vancouver (1913), 18 B .C.
274 at p. 289 . There is no proof that Woodward was nominated
or that he was nominated in any particular category. The lis t
of names put in is not signed and is not evidence . There is no
proof that he accepted the nomination or that he was nominate d

by shareholders . He deliberately attempted to mislead the
Court : see Sheard v . Webb (1854), 23 L .T. Jo. 48. The
plaintiff is disentitled to relief on the ground of delay . From
the 5th of December until the 4th of January he did nothing ,

and then only fourteen days remained before the election : see
Kerr on Injunctions, 6th Ed ., 43 . He must show irreparable
injury : see Armstrong v. Arinit (1886), 2 T .L.R. 887 at p.
890 ; Attorney-General v. Hallett (1847), 16 M. & W. 569 at

p . 580 ; Halsbury's Laws of England, Vol . 17, p. 221, sec. 487 ;
Widnes Alkali Company (Limited) v . Sheffield and Midland

Railway Company's Committee (1877), 37 L .T. 131 . Before
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granting an injunction the Court must be satisfied that a lega l

right will be established : Ridings v . Board of Trustees of Elm-

hurst S.D. Mo . 3665 (1926), 21 Sask. L.R. 1 ; Toronto Brewing

and _halting Co . v. Blake (1882), 2 Ont. 175 at p . 183 ; Electric

Telegraph Company v . Vott (1847), 47 E.R. 1040 . A possibl e

future injury is not sufficient : see 1laxwell v. Ditchburn (1845) ,

5 L.T. Jo. 405. It is not the practice to grant all relief asked

for on an interlocutory motion : see Dodd v. Amalgamated

Marine Workers ' Union (1923), 93 L.J. Ch. 65 ; Jones v .

Victoria (1890), 2 B.C. 8 . There is no cause of action and the
Court has no jurisdiction to restrain persons acting withou t

authority : see Calloway v. Pearson (1890), 6 Man. L.R . 364 ;

The London and Blaekwall Rail . Co. v. Cross (1886), 55 L.J .
Ch. 313 at 318 ; Child v . Douglas (1854), 5 De G. M. & G. 739

at p. 740 . This is a matter of internal management and th e
Court will not interfere : see Mitchell on Canadian Commercial
Corporations, 507 ; Burland v. Earle, [1902] A.C. 83 at p . 93 ;

Foss v . Tlarbottle (1843), 2 Hare 461 ; Rose v . B.C. Refining

Co. (1911), 16 B.C. 215 at p . 227 . If the by-laws deal with
eligibility of a director they go beyond the power of the Governo r
in Council. The date of the election or the date when the

candidate sets, is the time to consider his eligibility . In any
ease it is a matter that should be decided on the trial and not now .

Hogg, for respondent : The Bank of Canada is a Nationa l

bank and the Court has jurisdiction to grant an injunction . The
whole question is whether it is just and convenient . The right
he has is to have an election for directors selected from diversified
occupations . Unless we get it now there is no remedy. On an
interlocutory application an affidavit on information and belie f
may be received : In re Anthony Birrell Pearce cf. Co., [1899]
2 Ch. 50 at p . 52 . The affidavit of one Paisley submitted by th e
defendant should be rejected, as the defendant knowing all th e
facts should have made the affidavit . The best evidence mus t
be given : see Odgers on Evidence, 1911, pp . 102 and 306 .

The statute provides for diversified occupations and this mus t
be complied with : see Ilalsbury's Laws of England, Vol . 27 ,

p . 149, see . 281 . The evidence shews conclusively that Woodwar d
is in commerce . The provisional directors had the authority to
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make these categories . To say that his chief occupation is that
of an accountant is not true .

Locke, replied .

21st January, 1935 .

.MACDONALD, C.J.B.C. (oral) : I think the appeal must b e
allowed . If I were convinced that the Governor in Council
had no right to make those categories and require each
candidate to keep within the category in which he ran, then I
might come to the conclusion that Mr . Woodward ought to be
enjoined, because I think on the evidence that he is in commerce .
I think he is in commerce, and he may have been an accountan t
but his principal business, his chief business, is commerce . And
therefore I might have thought that the appeal should be dis-
missed ; but if it is taken, as it seems to be, that the categorie s
are legal, then I do not think that the fact that he is in commerce
makes any difference . Mr . Locke has admitted that that ques-
tion of the category should be left to the trial judge, and shoul d
not be decided in an interlocutory application of this kind. If
that is so, then there can be no doubt that the appeal should b e
allowed .

MARTIN, J.A . : I am of the opinion that this appeal should
be allowed, and, to put it briefly, it is primarily one of fact, i .e. ,
as to whether or no the `"chief occupation," not merely the
`"occupation" of the appellant, brings him within class (b) o r
(c) of the by-law in question, and so the case comes within th e
reasoning of the decision of the Court of Appeal in Gaskell v .
Somersetshire County Council (1920), 84 J.P. 93, where Lor d
Sterndale, M.R., in giving the judgment of the Court, said :

The plaintiff may or may not have a good case, but we cannot say that it
is obviously right or obviously wrong . The question between the partie s
has still to be tried, therefore there can hardly be said to be a right to th e
injunction unless the Court can form an opinion that the plaintiff is clearl y
in the right.

And after considering the facts he concludes (p . 94) :
The balance of convenience is to dissolve the injunction, allowing th e

action to take its course .

The learned judge below says in his reasons that the plaintiff
"has established that the defendant Woodward is a merchant, "
but with respect 1 cannot accept that statement of the evidence,



L.]

	

BRITISH COLUMBIA REPORTS .

or its implication . The judge's attention was not, adequately at
least, directed to the great distinction between "chief occupa-

tion" and "occupation" above noted, though it was essential t o
consider it fully because a man may have many "occupations"
(as indeed the by-law expressly contemplates) which he engage s
in at the same time, e .g ., manufacturer, mine owner and operator ,
motor-garage owner and operator, fish-trap owner and operator ,
logger, shipbuilder, merchant, restaurant-keeper, shopkeeper ,
etc ., but the question to be decided under this Act is which one
of them is his "chief occupation" ? and that essential point di d
not, unfortunately, receive due, if any real, consideration .

My view of the evidence (much of which was inadmissibl e
as contrary to rule 523 and our many decisions thereupon) ,
which was all by affidavit and cross-examination thereupon
before the registrar, is that it is of such a loose and unsatisfac-
tory nature that it did not afford a sure foundation for the
mandatory order made below, and therefore this appeal shoul d
be allowed and said order set aside .

\ioPzz .iLLZPs, J .A. (oral) : I have no hesitation in saying tha t
the appeal should be allowed . One has to look at the fundamental
law, that which guides us in a matter of this character ; and
that is summed up in three very positive words, "just and con-
venient." This Court should never grant an injunction unless
it is just and convenient. Now here we have an election of th e
directors of the Bank of Canada running throughout this grea t
Dominion 3,000 miles across and some 1,000 and more mile s
from north to south, and all the people are interested, and many
of them are shareholders in this bank. The machinery is all se t
out by statute in detail as to what shall be done. One of the
requirements is that one desirous to be nominated has to swea r
what his occupation is . It is a fact that Mr. Woodward ha s
sworn that he is an accountant, and that is the classification i n
which he desires to be placed . The election is to take place I
think on Wednesday next, that is of this week . In the first plac e
the motion was very late in its inception. Further, in my
opinion, the applicant is without legal right to make it . Let us
visualize this : all this machinery, the election, is moving, from

143

C . A .

1935

BAI N
V .

BANK O F
CANADA

AN D
WOODWARD

Martin, S.A.



144

	

BRITISH COLUMBIA REPORTS .

	

[Von.

C . A .

193 5

BAI N
V.

BANK OF
CANADA

AN D
WOODWARD

McPhillips,

Halifax to Victoria, the Courts in the various Provinces gran t
injunctions as against all those nominated as directors, what a
spectacle that would be . Would that be just and convenient o r
in the public interest ? Certainly not. The Parliament of
Canada was not unmindful of the fact that a man should not
enjoy the office without the proper qualification ; and therefore
in the Act itself is provided the penalty for becoming a directo r
when disqualified. We are here asked to paralyze the operation
of the statute and beforehand pass upon the qualification of Mr .
Woodward . Can it be said under these circumstances that it i s
just or convenient that a Court should do this ? Why, it i s
impossible to visualize a case which would entitle the Court a t
this stage to grant an interlocutory injunction restraining Mr .
Woodward standing for election as director. It would be an
enormity for a Court to make an order of this character in view
of the law and the facts and circumstances . Shortly, in my
opinion no legal right has been established in the plaintiff ;

further, it is not a right or proper case, nor is it just or con-
venient that an injunction should issue or be continued. The
statute in its terms safeguards the rights of the shareholders, an d
gives the necessary machinery to ensure the election of onl y
qualified directors. The appeal in my opinion should be allowed .

IACDONALD, J .A . : Under section 10 (2) of the Bank of

Canada Act, Cap. 43, Can. Stats . 1934, permanent directors of

the bank are selected from "diversified occupations." By
by-laws passed pursuant to section 43	 and in this appeal w e
assume validly passed—the following persons after the observ-
ance of preliminary steps may be declared elected as directors ,
vii. . : [already set out in the head-note and statement . ]

Mr. Woodward was duly nominated and styled an "account -

ant," within category (c), i .e ., not his occupation, but his "chie f
occupation" is so described . It is not an occupation in th e
primary industries or in commerce or manufacturing . To carry
out the policy of the Act it was intended that diversified indus-

tries should be represented on the board of directors and if Mr .
Woodward should be elected as an "accountant" when in fac t
his "chief occupation" is that of a merchant, or of one engage d
in commerce or manufacturing this policy will be defeated . To
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preserve the alleged right of the plaintiff (a shareholder) to
maintain this policy a mandatory injunction, the subject of thi s
appeal, was obtained, from MCDONALD, J ., commanding Wood-
ward to "forthwith withdraw his acceptance of the nominatio n

of himself as a director of the Bank of Canada under category (c )
of section 7 of the by-laws of the defendant bank, Part II . "

Obviously a question of fact must be conclusively decided to
justify this order. Mr. Hogg submitted that on the materia l
before the judge that question of fact was finally determined ,
viz ., that the defendant (appellant) could not qualify under

category (c) . If that is not so "there can hardly be said to be a
right to the injunction ." That right cannot arise "unless th e

Court can form an opinion that the plaintiff is clearly in th e
right" : Gaskell v. Somersetshire County Council (1920), 8 4
J.P. 93, referred to by my brother MARTIN in the course of th e
hearing. This judgment of the Court of Appeal in England ,
viz ., that a right to an injunction does not lie where the basic
facts are not determined is in accordance with principles of logic .
There, the injunction was set aside.

We are not called upon to finally determine this question

of fact ; it is enough to say that it can only be properly tried at
the trial of the action . The learned judge below in the neces-
sarily limited time at his disposal assayed this task on th e
material before him. I think with deference, that his conclu-
sion was not warranted and that further his method of approach
was inaccurate. He said "It now becomes necessary to deter-
mine whether defendant Woodward is in substance and in fac t
a merchant or [on the other hand] an accountant." That is not
the true inquiry . The point is	 what is his "chief occupation "
as contemplated by the Act ? The by-laws recognize that a
candidate may have several occupations . It is true that in
another part of his reasons for judgment he states that there i s
some evidence (it ought to be reasonably conclusive) that hi s
"chief occupation" is in commerce, but his final view based o n
what I venture to think is a faulty premise, as already indicated ,
was expressed as follows : "I have reached the conclusion that

so far as the facts are concerned, the plaintiff has made out hi s
ease and has established that defendant Woodward is a mer -
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chant," although the real inquiry is in respect to his "chie f
occupation." One might be interested in, and part owner of (a s
a shareholder) a mercantile business and vet be "chiefly" occu-
pied as a financial agent or an accountant, or, indeed, in . any
number of occupations .

The foregoing conclusion, too, viz ., that Hr. Woodward is a
merchant, is not established in a reasonably conclusive manne r
by the material filed. on the application.. I refer to the reason s
under review outlining the material used. on the motion. The
affidavit of the plaintiff Bain is nearly worthless . His affidavi t
offends against principles referred to in Tate v. Hennessey
(1901), 8 B.C . 220 ; In re J. L. Young Manufacturing Com-
pany, Limited, [1900] 2 Ch. 753, inasmuch as although hi s
alleged facts are obviously based on information and belief th e
grounds thereof are not stated . He also makes definite state-
ments of fact, as within his own knowledge when obviously suc h
is not the case. That is a serious matter and the Court would be
justified in disregarding the whole affidavit . llr . Hogg, realiz-
ing that he could not base his right to an order on Bain's affidavit
relies on part only of an affidavit made by one Paisley, a char-
tered accountant and. the auditor of Woodward Stores Ltd ., filed.
on behalf of the defendant, and on his cross-examination there -
under. To prove Woodward's "chief occupation" he selects part
of this affidavit (and cross-examination) which appears t o
support his submission and rejects part of it that points th e
other way on the ground (and the judge below agreed) that a s
Woodward, wvllo could. give the best evidence, refrained . from
making an affidavit on which he could be cross-examined ,
Paisley's evidence " ought not to be looked at ." It is true that
on this ground all his evidence in a proper case might be rejected..
Instead of doing so, however, the trial judge after stating tha t
"such evidence ought not to be looked at" further stated tha t
"inasmuch as defendant Woodward has put forward. Paisley in a
sense as his agent or representative for the purpose of making th e
affidavit he must be held. bound by any admissions which Paisley
in his affidavit has made." 'No authority was cited. for this sub -
mission. 1. fair inference from Paisley's evidence could not be
obtained by accepting part of it and rejecting other parts
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nullify alleged admissions. In part of the evidence rejected
he stated that since the 1st of December, 1934, the defendant i s
not a director of Woodward Stores Ltd ., but instead is now act-
ing as financial comptroller. As he refers to the records as a
basis for this assertion it is doubtless true . Its significance i s
that if, at the material time, Woodward is not a director he is no t
charged with general supervision of the business and instead
may be engaged in work of a specialized character .

I pass no final opinion but merely say that the question of
fact touching his "chief occupation" must be determined by th e
trial judge and cannot properly be ventilated on this hurried
application, based upon a defective affidavit and doubtful infer-
ences. Many questions arise in deciding the point . May one
(even though a shareholder, in a joint-stock company engage d
in merchandising) who within that organization performs specia l
work, disassociated from the sale of merchandise be properl y
designated as a merchant only ? Is that his "chief occupation "
Is it because of _Mr . Woodward's special qualifications gained by
mastering accountancy and by becoming a qualified accountan t
that he was selected to act in a special capacity in a mercantil e
establishment and if so how should he be designated when defin -
ing his chief occupation ! Many other tests may be applied . A
trial judge would likely weigh the suggestion that the rea l
"merchant" may be the entity (the company) while in it s
organization many specialists may be employed who may not b e
properly described as merchants when defining their "chief
occupation," but rather as accountants, advisers, book-keepers or
financial agents . I mention these aspects (without deciding it )
to shew that a question remains to be tried and while "the plaintiff
may or may not have a good case, we cannot say [at this stage ]
that it is obviously right or obviously wrong" : Gaskell ease, supra .

For the foregoing reasons an irrevocable decision. should no t
be made at this stage, subjecting the defendant to the irreparabl e
injury of disqualification	 an injury that cannot be remedie d
until several years elapse when. he might again qualify for
nomination as a director . All that the plaintiff can suggest i s
that if the defendant is not restrained the policy of the Act in.
enacting that diversified industries should be represented will be
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of the question of fact referred to .

BAIN

	

There are other reasons why the point should not be finall y
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determined at this stage. There was no consent to change th e
application into a final motion for judgment . Further the
plaintiff's right of action as a single shareholder	 it is not a clas s
action—is at least doubtful . Is the legal right so clear that th e
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J.A .ald ' contrary is not arguable? Are the by-laws referred to intra

vires? Is a possible future alleged injury, which may or may not

materialize, a proper subject for an order of this sort? Has th e
plaintiff discharged the onus upon him to show that the balanc e
of convenience justifies the order ? These questions may b e
decided at the trial and the Court ought not to give its aid t o
establishing a legal right by injunction unless satisfied 	 the
legal right, as here, being disputed—that it would in any even t
be established at the trial (Electric Telegraph Company v. Not t

(1847), 47 E.R. 1040) .

I would allow the appeal .

1ZCQCARRIE, J.A. (oral) : I agree that the appeal should b e

allowed on the balance of convenience . The injunction shoul d

be dissolved and the election allowed to proceed, under th e

decision cited by my learned brother MARTIN, Gaskell v . Somer-

setshire County Council (1920), 84 J.P . 93. I do not feel that
the proceedings should ever have been taken ; but of course that
is a matter that counsel for the plaintiff has to take the respon-

sibility for . But I am firmly convinced that the injunctio n

should not have been granted .

Locke : My Lord, it will be that part of the order, that is the

mandamus, that will be set aside . It is against that part of th e

order that I appealed . That is all that affects Mr . Woodward .

MACDONALD, C .J.B.C . : I understood the other was abandoned .

Locke : Well, the rest of the order, my Lord, dissolves th e

injunction against the Bank of Canada ; I am not intereste d

in that.

MACDONALD, C .J .B.C . : And they have not appealed .

Locke : No .
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MARTIN, J .A. : You see the directions as to what ought to b e

done in that case that I cited, the Gas/rill case .

Locke : Yes, my Lord .

Appeal allowed.

Solicitor for appellant : F. Kay Collins .

Solicitor for respondent : J. P. Hogg .
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B., B . & B. Ltd ., general agents of the plaintiff company, employed the March 13 ;

defendant as a sub-agent to solicit insurance . The plaintiff, as required	
Tune 4 .

by the Insurance Act, gave its consent to the superintendent of insur-

ance that the defendant should act as an insurance agent representin g

it, and a number of insurance policies were issued by the plaintif f

through the defendant's agency . The business relations between B . ,

B . h- B . Ltd . and the defendant included other business than that don e

for the plaintiff company, and all premiums collected by the defendant

including those collected on the plaintiff's policies were paid direct t o

B ., B . & B. Ltd. The plaintiff gave the defendant notice that the

general agency of B ., B. & B. Ltd . was cancelled, and at the same tim e

made a demand on the defendant for payment of the premiums that th e

defendant had collected, but the plaintiff had not as yet received. In

an action for the premiums not received by the plaintiff, it was hel d

that the facts constituted a direct relationship of contract between th e

plaintiff and the defendant, and the plaintiff was entitled to succeed .

Held, on appeal, affirming the decision of HARPER, Co . J ., that the learned

judge below reached the right conclusion respecting the true relation -

ship of the parties upon the facts before him .

APPEAL by defendant from the decision of IlARI>I;:n, Co. J .

in an action tried by him at Vancouver on the 14th and 1 5th o f

January, 1935, to recover the amount of premiums collecte d
by the defendant on certain insurance policies issued by the
plaintiff company . Banfield, Black & Banfield Limited were
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general agents for the plaintiff company for the mainland o f
British Columbia . The defendant Leong was a sub-agent of
Banfield, Black & Banfield Limited, and carried on an insuranc e
business as such . The plaintiff, as required by the Insurance
Act, gave its consent to the superintendent of insurance that th e
defendant should act as an insurance agent representing it, and
many insurance policies were issued by the plaintiff through
the defendant's agency. All premiums of insurance policie s
collected by the defendant were paid direct to Banfield, Blac k
& Banfield Limited, and the defendant and Banfield, Black &
Banfield Limited had other business relations outside of the
business they did for the plaintiff company . On August 6th ,
1934, the plaintiff company gave the defendant notice that the
general agency of Banfield, Black & Banfield Limited had bee n
cancelled, and Norwich Agencies Limited were substituted a s
general agents on the mainland . At the same time the plaintiff
made a demand on the defendant for payment of the premium s
that the defendant had collected but had not paid over . The
defendant had been making remittances from time to time t o
Banfield, Black & Banfield Limited, but the accounts included
their other business dealings and the defendant claimed ther e
was an indebtedness from Banfield, Black & Banfield Limite d
to himself on their various transactions .

Campney, for plaintiff .
Bray, for defendant .

Cur. adv. volt .

30th January, 1935 .

HARPER, Co. J . : The material facts herein not being in dis-
pute, the main question is, does the evidence entitle me to fin d
privity of contract between the plaintiff and the defendant ?

The action is brought to recover the amount of certai n
premiums on insurance policies collected by the defendant as
sub-agent of Banfield, Black & Banfield Limited .

Banfield, Black & Banfield Limited acted as general agent s
of the plaintiff. As a sub-agent of the general agent, the defend -

ant carried on an insurance business . The plaintiff, as required
by the Insurance Act, gave its consent to the superintendent of
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insurance that the defendant should act as an insurance agen t

representing it and many insurance policies were issued by the

Limited had been cancelled and the Norwich Agencies Limite d
substituted as general agents . A demand was at the same time
made upon the defendant for payment of unpaid premiums o n
policies issued through the agency of the defendant .

The evidence discloses that the defendant had been making hi s
remittances of premiums from time to time to Banfield, Black
& Banfield Limited . They had also other business relation s
which are not relevant to this action. The state of accounts
between the defendant and Banfield, Black & Banfield Limited ,

it was suggested, would shew an indebtedness to the defendant
on their various dealings but as Banfield, Black & Banfield
limited are not parties to this action it is unnecessary to refer
further to their mutual transactions except so far as they may
have some evidentiary value in the attempt made to prove tha t
the defendant's business connections were solely with them .

It is clear from a perusal of the Insurance Act that the Legis-
lature has recognized the responsibility which attaches to th e
position of an insurance agent . The statutory guarantee an d
recommendation of the agent by the insurer is an evidence of
this. The agent also countersigns the policy giving his approva l
to the desirableness of the insurer undertaking the risk .

The defendant here is directly associated with the plaintiff
in the various contracts of insurance and there is nothing in th e
facts of this case which does violence to the well-established
principle that everyone has a right to determine with whom h e
will contract . This maxim delegatus non potest delegare has
been so often discussed that it is unnecessary to do more tha n
refer briefly to the judgment of Thesiger, L.J. in De Bussch e

v . Alt (1878), S Ch. D. 286 at p . 310 :
As a general rule, no doubt, the maxim "delegates non potest delegnre"

applies so as to prevent an agent from establishing the relationship of prin-

cipal and agent between his own principal and a third person ; but thi s

maxim when analyzed merely imports that an agent cannot withou t

authority from his principal, devolve upon another obligations to the prin -

Harper ,
Co . J .

plaintiff through the defendant ' s agency .

	

NORWIC H

On the 6th of August, 1934, the plaintiff gave notice to the Insu".'n-ICE
defendant that the general agency of Banfield, Black & Banfield SOCIETY
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cipal which he has himself undertaken to personally fulfil ; and that ,

inasmuch as confidence in the particular person employed is at the root of

the contract of agency, such authority cannot be implied as an ordinar y

incident in the contract. But the exigencies of business do from time to

time render necessary the carrying out of the instructions of a principa l

by a person other than the agent originally instructed for the purpose, an d

where that is the ease, the reason of the thing requires that the rule shoul d

be relaxed, so as, on the one hand, to enable the agent to appoint what ha s

been termed "a sub-agent" or "substitute" the latter of which designations ,

although it does not exactly denote the legal relationship of the parties, w e

adopt for want of a better, and for the sake of brevity) ; and, on the othe r

hand, to constitute, in the interests and for the protection of the principal ,

a direct privity of contract between him and such substitute . And we are

of opinion that an authority to the effect referred to may and should b e

implied where, from the conduct of the parties to the original contract o f

agency, the usage of trade, or the nature of the particular business which

is the subject of the agency, it may reasonably be presumed that the partie s

to the contract of agency originally intended that such authority shoul d

exist, or where, in the course of the employment, unforeseen emergencie s

arise which impose upon the agent the necessity of employing a substitute ;

and that when such authority exists, and is duly exercised, privity o f

contract arises between the principal and the substitute, and the latte r

becomes as responsible to the former for the due discharge of the duties

which his employment casts upon him, as if he had been appointed agen t

by the principal himself.

Though a sub-agent of Banfield, Black & Banfield Limited
I think this is a case where the principle of De Bussche v. Alt

applies . The nature of the business and the conduct of th e
defendant in issuing contracts by insurance of the plaintiff
through his own agency placed upon him a responsibility to th e
plaintiff. The circumstances here, in my opinion, disclose suffi-

cient to establish that Banfield, Black & Banfield Limited by a n
agreement with the plaintiff could appoint the defendant t o
carry on certain insurance business on behalf of the plaintiff .
The recognition of the defendant as one discharging certain
duties on its behalf is demonstrated by the plaintiff's recom-
mendation to the superintendent of insurance and a privity of
contract was established .

The contracts of insurance issued from time to time by th e
defendant imposed liabilities upon the plaintiff which were _
accepted by it . In the exercise of its authority as a general agent

of the plaintiff Banfield, Black & Banfield Limited appointed
the defendant as a special agent to solicit insurance . There was
thus constituted a direct relationship of contract between the
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plaintiff and the defendant . The defendant accepted this rela-
tionship and acted upon it .

As to the appropriation of payments, I accept the evidence
of W. O. Banfield that payments made by the defendant were
specifically applicable to the accounts set forth in Exhibit 6 an d
that other payments were applied on the defendant's account i n
order of date on items prior to April 17th, 1932 .

The "exigencies of business" here require that it should be
entitled to recover premiums now in the hands of the defendant
on its contracts of insurance .

There will be judgment for the plaintiff . If the partie s
cannot agree on the amount it may be spoken to at any tim e
counsel desire .

From this decision the defendant appealed . The appeal wa s
argued at Vancouver on the 18th of March, 1935, before MARTIN ,
McPIIILLIFS, MACDONALD and MCQUARRIE, JJ.A .

Bray, for appellant : The defendant was under contract with
Banfield & Co. and all premiums collected by the defendant wer e
paid to Banfield & Co. There was no privity between the plaintiff
and the defendant. There are two branches to the case : (1) No
privity ; (2) the company cannot collect premiums we owe t o
other companies . As to our legal position under the statute se e
section 20, Cap . 28, B .C. Stats . 1933 . As a general rule there i s
no privity between a sub-agent and a principal : see Halsbury ' s
Laws of England, 2nd Ed ., Vol. 1, pp . 227-8, secs . 392-3 ; Bow-
stead on Agency, 8th Ed ., 113 ; New Zealand and Australian
Land Co. v. Watson (1881), 7 Q.B .D. 374 ; Hoole v. Royal

Trust Co ., [1930] 3 W.W.R, 426 ; Calico Printers Associatio n
v . Barclays Bank Limited, and the Anglo-Palestine Company ,

Limited (1930), 36 Corn. Cas. 71 .
Griffin, K.C., for respondent : The learned trial judge has

found on the facts that there was privity of contract between th e
plaintiff company and the defendant . The 1933 amendment s
to the Insurance Act came into force in December, 1933, and d o
not apply to this case as they came in later than the facts in thi s
case . The last premium was paid in July, 1933 . That there
was privity of contract see Dc Bussche v . Alt (1878), 8 Ch . D .
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286 ; Tarn v. Scanlan, [1928] A.C. 34 at p. 47 ; Blackburn v .

1935 Mason (1893), 68 L .T. 510 at p. 511 ; Powell & Thomas v.

Noxwrcx
Evan Jones & Co ., [1905] 1 K.B. 11. In the United States the

UNroNFIRE law is the same : see Wilson & Co . v. Smith (1845), 44 U.S .
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SOCIETY 762 ; Penn Mut. Life Ins . Co. v. Ornauer (1907), 90 Pac. 846 ;
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2 C.J. 691, sec. 352 ; 32 C.J. 1068, sec . 146. On the appro-
v .

LEoNG priation of payments see Scott & Peden v . Elliott (1926), 37

B. C . 143 .

Bray, in reply, on privity of contract, referred to Hoole v.

Royal Trust Co., [1930] 3 W .W.R. 426 ; Calico Printers Asso-

ciation v. Barclays Bank (1931), 145 L.T. 51. On the question

of appropriation of payments see In re Hallett 's Estate (1880) ,

49 L.J . Ch. 415 .

Cur. adv. vult .

4th June, 1935 .

MARTIN, J.A. : This appeal should be dismissed, because, i n

my opinion, but without wholly adopting the reasoning therefor ,

the learned judge below has reached the right conclusion

respecting the true relationship of the parties upon the facts

before him (which are unusual and complicated and somewha t

obscure in essentials) when considered in the light of th e

relevant sections of the Insurance Act, Cap . 120 of 1925, an d

amending Acts, that were cited by counsel .

MCPHILLIPS, J.A . : I would dismiss the appeal being of the

opinion that the learned trial judge arrived at a proper conclu-
sion and that the appellant was required to answer to th e

respondent for all premiums received. It is true that in the

course of business the dealings were in the main had with th e

general agents—Banfield, Black & Banfield Limited—for the
Norwich Union Fire Insurance Society Limited, but it is to be

observed that to comply with the Insurance Act (section 185 )

the appellant had to be authorized by the Norwich Union Fir e

Insurance Society Limited and in the office of the superintenden t

of insurance the following document is filed : [After setting ou t

the authorization his Lordship continued] .

There it will be seen that the appellant was expressly appointe d

"to act as insurance agents representing us" that is the Norwich
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Union First Insurance Society Limited, and by reason of tha t
authority only—approved by the superintendent of insurance —

could the appellant act. In view of this it is impossible to
contend that there is no privity existent here as between th e

insurance society and the appellant . If the appellant had been
able to shew that all insurance premiums on insurance effecte d
by the appellant for the insurance society had been paid to th e

general agents it might have been necessary that some considera -
tion should be given to that and as to whether or not that would
constitute sufficient payment in law to the insurance society .
However, no evidence of that character was adduced ; further
if that were a fact I would not for a moment doubt that a com-
pany of the standing of the Norwich Union Fire Insurance
Society Limited in the insurance world would not be takin g
proceedings as here for the insurance premiums if payment s
had been made to the general agents . This is clear to demon-
tration that the appellant, to carry on the business of an insurance
agent, had to have the direct authority of the insurance society
and needed that authority under the Insurance Act to act as
such, so that the privity is complete and the making of payment s
to the insurance society of insurance premiums would be i n
compliance with that obligation and the privity existing.

Upon the facts of this case, I have no doubt that the necessar y
privity in law is present and I see no necessity to canvass th e
large number of cases referred to in the argument, all interestin g
in their nature. Therefore as already stated I would dismis s
the appeal .

MACDONALD, J .A. : I would dismiss the appeal.

MCQUARRIE, J .A . : Under the heading of "Insurance," 3 2

C .J. p. 1068, sec . 146, appears the following reference to "Sub -

agents and Clerks" :
In accordance with the general law of agency relating to the delegation

of authority, an insurance agent whose powers involve trust and confidence,

and the exercise of discretion as a general rule, cannot delegate his authority

or bind the company through a subagent, unless he is either expressly o r

impliedly authorized by the company to do so. But it is generally held

that by reason of the nature of his business, a general insurance agent may ,

in the due prosecution of the business of his principal, delegate to anothe r

authority to do any act within the scope of his authority, such subagent
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reading in part as follows :
There is as a general rule no privity of contract between the principa l

and a sub-agent, the sub-agent being liable only to his employer, the agent .

The exception is where the principal was a party to the appointment of th e

sub-agent, or has subsequently adopted his acts, and it was the intentio n

of the parties that privity of contract should be established between them .

And Bowstead on Agency, 8th Ed ., p. 113, art. 41, reading

in part as follows :
There is no privity of contract between a principal and sub-agent, as such ,

whether the sub-agent was appointed with the authority of the principa l

or not ; and the rights and duties arising out of the contracts between th e

principal and agent, and between the agent and sub-agent, respectively, ar e

only enforceable by and against the immediate parties thereto . Provided ,

that the relation of principal and agent may be established by an agen t

between his principal and a third person, if the agent is expressly o r

impliedly authorized to constitute such relation, and it is the intention o f

the agent and of such third person that such relation should be constituted .

In the case under consideration the evidence shews that th e
defendant, a sub-agent, issued policies of insurance countersigne d
by himself, without the intervention of the agent, Banfield,
Black & Banfield Limited, and collected the premiums whic h

undoubtedly belonged to the plaintiff company . It also appears

by the evidence that in order to carry on business it was incum-
bent on the defendant to obtain a licence under the Insuranc e
Act and that the defendant duly received such a licence with th e
approval of the plaintiff . It is true that the accounting was
between the defendant and Banfield, Black & Banfield Limited ,
and the defendant made payments to Banfield, Black & Banfiel d
Limited. If he had paid over to Banfield, Black & Banfiel d

Limited all premiums collected by him, less his commission, he
would have been absolved from any responsibility to account t o
the plaintiff but as he did not do so he is under obligation to pay
to the plaintiff the amount due by him in respect to the sai d

premiums, subject to the plaintiff shewing that Banfield, Black
& Banfield Limited is indebted to it in at least that amount,
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which I think has been clearly established . This disposes of
the principal ground of appeal . There was also the question o f

appropriation of payments and the contention on the part o f

the appellant that a small part of the plaintiff's claim consiste d
of premiums collected for another insurance company . As to
this ground of appeal I agree with the judgment of the learne d
trial judge .

I would, therefore, dismiss the appeal .

Appeal dismissed.

Solicitor for appellant : H. R. Bray .

Solicitor for respondent : R. 0. Campney .

TAYLOR v . HUDSON'S BAY COMPANY .
1935

Negligence—Damages—Master and servant—Waitress at lunch-counter

Fall on slippery floor—Workmen's Compensation Act, Part II .— `t
wne 20, 27 .

Whether a domestic servant—Polens—R .S .B .C . 1924, Cap . 278, Secs . 2

(2) and 80 (2) .

The plaintiff, who was employed as a waitress inside of a four-sided lunch -

counter in the basement of the defendant company's store in Vancouver ,

fell when turning one of the corners while carrying a tray of dishes an d

seriously injured herself . The basement floor was of marble chips

worked into cement with a hone finish known as terazzo . Rubber mat s

were supplied inside the counter, but owing to their becoming worn they

were removed on two sides several days before the accident, and particle s

of food and liquid would from time to time fall on the floor, making i t

slippery . In an action for damages for negligence :

Held, that the plaintiff is not a domestic servant within the meaning of th e

Workmen's Compensation Act and that this part of the defendant com-

pany's business is not one in which Part I. of said Act applies ; but is

one in which Part II . of said Act applies . The floor was defective t o

the knowledge of the defendant, owing to its slippery condition which

caused the plaintiff's injuries, and as there was no voluntary assump-

tion of risk on her part, the defendant company is therefore liable to
the plaintiff for damages .

A CTION for damages for injuries sustained by the plaintif f
when she slipped and fell on the floor of the defendant company

157

C . A.

193 5

Noawlcu
UNION FIRE
INSURANCE

SOCIET Y
LTD .

V.
LEON O

S . C .



158

S . C .

1935

I3RITISI COLUMBIA REPORTS .

	

[VoL .

while in . its employ as a waitress inside the lunch-counter in the
basement of the company's store in Vancouver . The facts are

TAYLOR set out in the reasons for judgment . fried by Loc mss, J . a t
v .

	

Vancouver on the 20th of June, 1935 .
HUDSON ' S
Bxr Co .

_iIcLelan, for plaintiff .
I3~cll, Ii .C., and Ray, for defendant .

Cu s adt . rolt .

27th June . 1935 .
Lt ;cAs, J . : The defendant company owns and . operates a . very

large department store in the City of Vancouver . As part of the
business of the store it operates a restaurant or lunch-counter i n
its basement . This counter is in the form of a rectangle wit h
seats for customers on all four sides and with the kitchen in a
smaller rectangle in the enclosure created by the lunch-counter .

In the comparatively narrow space or passageway betwee n
the rectangular counter on the outside and the rectangula r
kitchen on the inside the waitresses and employees pass to an d

fro giving service to the customers seated on the outside o f
lunch-counter .

The plaintiff is a girl, age 24, then employed by the defendan t

company as a kind. of waitress whose duties it was to pass aroun d
clean dishes from the kitchen enclosure to various places in th e
prescribed area of the passe 2 m~;c v above described and to collec t

up dirty dishes and pass theme . into the kitchen .

The defendant Conti ids that this employment constituted th e
plaintiff a domestic servant . It appears to mime difficult t o
imagine an occupation from which every element associate d
with the idea of domesticity had been more completely removed .

The case of Duncan v . Norton-Palmer Hotel Co . Ltd., [1933 ]

O.P. 8(1, was cited as an authority in. the defendant's favour .
That was the case of a housemaid in an hotel, and . is clearly
distinguishable . I hold that the plaintiff was not employed a s

a dome stir servant .
I hold further that this operation of the defendant compan y

is not one to which Part I . of the Workmen's Compensation Act ,
R.S .11 .(' . 1924, Cap . 278, applies ; but that it is one to whic h

Part II . of the said Act applies .
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I hold also that the place of employment and its equipmen t
was part of the ways, buildings and premises connected with and

used by the company in its business .

The floor of the basement was laid with a finish described as

terazzo which consisted of marble chips worked into cement wit h

a hone finish . The restaurant in which the plaintiff wa s

employed was erected on top of this floor so that the narrow

passageway, which can be described as the place of employmen t
of the plaintiff, had this said terazzo as a floor. It was admit-

tedly incidental to the course of the work of carrying on th e

restaurant that bits of liquids, particles of food stuffs and th e

like world from time to time fall on the floor making it slippery.

Rubber mats were supplied, however, on the floor and the expert

witness called on behalf of the defendant said that these mat s
were for the purpose of making it an easier and softer place fo r
the waitresses to walk . Several days before the accident, how -

ever, the mats on two sides of this passageway, having becom e

worn and frayed, were removed . Smile delay occurred in thei r

replacement . I find as a fact from the evidence that the bar e
floor was more slippery, and very much more slippery, than th e

floor with the mats laid upon it . It was on the bare portion of

this floor, near one corner of the passageway, where the plaintiff ,

in carrying a tray of dishes and turning the corner, stepped off
the mat on one side of the corner to the slippery bare floor on th e

other side, that the accident took place. She slipped and fell on

the slippery floor and seriously injured herself . The plaintiff

herself says that when the floor was left without matting th e

surface was very smooth and "we had no grip on it whatever ."

Miss Fordyce, a fellow employee, said that when anything go t
spilled on the floor it gets very slippery so the rubber mats were
put down for that purpose . It appears that there is a sligh t
slope on the floor with a drain in the centre .

I find, therefore, upon the evidence that this place and equip-
ment provided for the plaintiff in her employment was defec-
tive at the time of the accident in that the said floor was in a n
excessively slippery condition and that it was this defect whic h

caused the injuries to the plaintiff which is the subject-matte r

of this action.
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I find further upon the evidence that complaints had bee n

made by the waitresses working in this place of the absence o f
the mats, and that notice of the defective condition was brough t
to the knowledge of the defendant and that there was no volun-
tary assumption of this risk . I find that there was no contribu-

tory negligence on the part of the plaintiff and that the plaintif f
was injured in the course of her employment by reason of th e
defective condition as above described .

I have observed carefully the demeanour of the plaintiff i n
the witness box and have given consideration to all the circum-
stances and I am satisfied that there was no malingering on her
part and I find accordingly. Her story is truthful. There was
no negligence on the plaintiff's part in acting as she did at th e
time of the accident, namely, in accepting the services of the
medical practitioner retained by the defendant company t o
attend on employees injured in the store .

I find, therefore, the defendant company liable to the plaintiff
for damages which I assess as follows : General damages, $2,000,
special damages, $200, and I give judgment accordingly.

Judgment for plaintiff.
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HEIDE v . BRISCO.

Landlord and tenant—Lease—Provision for termination on notice—Notice
to sell and terminate lease—Sufficiency—Interpretation .

A lease provided that in the event of sale of the premises 45 days' notice t o

terminate the lease should be given and there was the further provisio n

that in the event of a proposed sale the owner should offer to sell to th e

lessee at the same price and on the same terms as to any other pur-

chaser . The lessor secured a purchaser and gave the lessee a 45-days'

notice of termination of the lease, and by the same notice offered to sel l

the premises to the lessee at the same price and on the same terms "as

he is willing to sell to another to whom he will sell in the event of you

failing to, within fifteen days from this date, inform him by writing
of your being then ready and willing to purchase at the price and o n
the terms hereinafter contained ." This was followed by the terms on

which he proposed to sell to the tentative purchaser . On the refusal of

the lessee to quit, the lessor took possession after the lapse of 45 days .

The plaintiff recovered judgment in an action for damages for breach o f
covenants of the lease.

Held, on appeal, reversing the decision of MCDONALD, J ., that notice was i n

substantial compliance with the terms of the lease and the lessee's claim

for damages fails .

APPEAL by defendant from the decision of McDoNALD, J . of
the 20th of June, 1934, assessing the plaintiff's damages a t
$1,000 in an action for breach of the covenants contained in a
lease of the 11th of December, 1933, whereby the defendan t
leased the premises and equipment of the Valley Publishing
Company at Port Haney, B .C., to the plaintiff for one year .
Under the lease the rent was $45 per month, payable in advance
on the 11th of each month . The lease further provided that
should the lessee fail to pay the rent within ten days after th e
due date, the lessor might re-enter and take possession of th e
premises, plant and equipment, also that in the event of th e
lessor effecting a sale of the premises, plant and equipment he
would give the lessee 45 days' notice in writing to terminate th e
lease but that he should first offer to sell at the same price to th e
lessee on the same terms. On the 2nd of March, 1934, the lessor
gave the lessee a 45-days' notice to terminate the lease and at th e
same time offered to sell the premises and equipment to the
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lessee on the same terms as he was to sell to the proposed pur -
1934

	

chaser, giving him 15 days within which to accept the offer . On

HEIDE the 24th of March following, the lessee not having paid his ren t
o.

	

for that month, the lessor re-entered and took possession of th e
BRISCO

premises under the terms of the lease, but on the 28th of Marc h
he delivered possession thereof to the lessee upon the lesse e
verbally promising to deliver up possession thereof again to th e
lessor on the 14th of April, 1934, and terminate the lease . The
lease further provided that the lessor should have exclusive righ t
to use and occupy the rear room of the premises as living quarter s
with heat and light free of charge during the term of the lease,
and on the 24th of March the lessee put new locks on the entranc e
to the building and deprived the lessor of the right to use an d
occupy his room . On the 16th of April, 1934, the lessor applied
to the lessee for possession of the premises in accordance with the
verbal agreement made on the 28th of March, but the lesse e
declined to give up possession . On the 19th of April following
the lessor re-entered and took possession of the premises .

The appeal was argued at Vancouver on the 31st of October

and the 1st of November, 1934, before MACDONALD, C .J.B.C . ,

MARTIN, MCPHILLIPS, MACDO\ALD and MCQrARRIE, JJ .A.

Oliver, for appellant : On March 2nd, 1934, notice terminat-
ing the lease was sent to Heide at his city address and to Por t

Haney. The landlord entered into possession on the 24th of

March because the tenant had not paid his rent for that mont h

and was in default . The tenant was let into possession again o n
agreeing to terminate the lease on the 16th of April, but he did
not keep his word and the landlord took possession on the 19t h
of April, the 45 days after the notice was given having expired .

It was wrongly decided by the trial judge that notice was inef-
fective . On the interpretation of this notice see Grey v . Pearson

(1857), 6 H.L. Cas . 61 at p. 104.
Ian A . Shaw, for respondent : Appellant rests his case on the

notice of the 2nd of March, authorized by clauses 16 and 17 of

the lease . When there is a provision for forfeiture it is strictly

construed against the lessor : see Woodfall on Landlord an d

Tenant, 23rd Ed., 467. Under clause 17 of the agreement h e
must first offer the property to us . Compliance with clause 17
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is a condition precedent to his acting under clause 16 . He had

not effected a sale when he gave us the notice of March 2nd. We
did not receive the notice until March 5th so that upon his enter-
ing into possession on April 19th he improperly entered into
possession one day before the 45 days had expired . There was

no effective sale when the notice was given .

Oliver, replied .

Cur. adv . volt .

8th January, 1935 .

MACDONALD, C.J.B.C. : By the terms of the lease it was
agreed (paragraph 17 )
that in the event of the party of the second part during the terns hereby

granted proposing to effect a sale of the premises and plant and equipment ,

he shall first offer to sell the same to the party of the first part at the sam e

price and on the same terms as he is willing to sell to any other purchaser .

Paragraph 16 of the said lease provides for a 45-days' notic e
in case of an actual sale . Paragraph 17 deals with a proposal to
sell . No notice of sale was given nor perhaps required unde r
paragraph 17, but a notice of intention to sell was given never-
theless . The notice was dated the 2nd of _larch and was receive d
on the 18th of April, so that if the 45-days' notice was necessar y
as allegedly implied from paragraph 16 that notice was given .

The plaintiff refused to quit and the defendant took possession
on the 18th of April . I think he was entitled to do so and tha t
the plaintiff's claim for damages must fail .

The appeal should be allowed .

.MARTIN, J.A. agreed in allowing the appeal.

McPrnLLIPs, J.A . : I would allow the appeal .

1ACnoNALD, J .A . : The decision in this appeal turns upo n
the proper interpretation of two clauses in a lease and upon
whether or not in giving a certain notice there was complianc e
with the terms therein contained. They read as follows :

16 . It is understood and agreed by and between the parties hereto that i n
the event of the party of the second part effecting a sale of the premises
and plant and equipment, the said party of the second part [the appellant ]

may give to the party of the first part [the respondent] forty-five (45) days '

notice in writing thereby to terminate the lease hereby granted and at th e
expiration of the said period the said lease shall be terminated and the
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party of the second part shall thereupon be at liberty to re-enter and retake

1935

	

possession of his property peaceably for the purpose of delivering same t o

	 the purchaser.

HEIDE

	

17 . It is further understood by and between the parties hereto that i n

v .

	

the event of the party of the second part [appellant] during the term hereby

Blasco granted proposing to effect a sale of the premises and plant and equipment ,

he shall first offer to sell the same to the party of the first part at the sam e
Macdonald ,

J, A

	

price and on the same terms as he is willing to sell to any other purchaser .

The appellant secured a purchaser and tentatively arrange d
for a sale . He could not conclude it until respondent had bee n
given an opportunity to purchase upon the same terms. Appel-
lant therefore, through his solicitor, served a notice dated March

2nd, 1934, upon respondent saying in part :
In accordance with the said provisions of the said agreement, Mr . Briseo,

through me, hereby gives you forty-five (45) days' notice in writing t o

terminate the lease and hereby first offers to sell the premises and plant an d

equipment to you at the same price and on the same terms as he is willing

to sell to another to whom he will sell in the event of you failing to, withi n

fifteen (15) days from this date, inform him by writing of your being the n

ready and willing to purchase at the price and on the terms hereinafte r

contained :

(Then follows the complete terms upon which he proposed t o

sell to another . )
It will be observed that appellant gave the lessee 15 day s

(part of the 45) to decide if he wished to purchase . Having
received no response he on April 17th, 1934, resumed possessio n

of the premises .

It was urged that the landlord re-entered before the termina-

tion of the 45-day period. It is true that the evidence on thi s

point is very unsatisfactory but as the question was not specifi-
cally dealt with by the trial judge I would, as stated during
argument, find from the lessee 's (respondent) evidence that he
received the notice on March the 3rd and therefore 45 day s

elapsed before re-entry . There are several factors in the case ,

not to mention the interests of justice which enable me to tak e
that view .

The remaining submission was that—as the trial judge foun d
—the notice itself was defective. It was submitted that pursuan t
to clause 17 the appellant, upon arranging tentatively for th e
sale to another, should "first offer to sell the same to the part y
of the first part [i.e ., the respondent] at the same price," etc . ,
and that after the end of a reasonable period (and 15 days is
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admitted to be a reasonable time) he should then perfect his sal e

and pursuant to clause 16 give to respondent a 45-day notice o f

intention to terminate the lease .

While there is much to be said for this view I do not thin k
it is the best or, at all events, the only construction open to bot h

clauses read together. Clause 17 follows 16 and as it deals
Macdonald,

in part at least with the same subject-matter it may be read as

associated with the preceding clause, both clauses forming par t

of the one scheme. The two clauses must be read also, if it i s
possible to do so, to produce a workable result. It was impossible
to effect a sale in the sense of concluding it before the option t o
purchase was given to the respondent . It was when appellant

agreed upon terms and reached the point where he was "willin g

to sell" to some other purchaser that he was obliged to first offe r

it to the respondent . Nor does it follow, viewing the two clause s
together, that the words "effecting a sale" in clause 16 must b e
read as meaning to actually conclude a sale .

When appellant was engaged in finding a purchaser, agreein g
with him upon terms and conditions, doing everything bu t
actually concluding it he was "effecting a sale" of the premises ,

plant and equipment, etc., in the sense in which the phrase i s

used in clause 16 . As he had in this sense "effected a sale" he
was entitled to give the 45 days' notice and to carry out the pro -
visions of clause 17 might in the same notice offer to sell to th e
respondent within a reasonable time to enable him to buy befor e

closing the sale with the contemplated purchaser . I do not think
this view is affected by the words "proposing to effect a sale" i n

clause 17. That is what was contemplated by the words "effectin g
a sale" in clause 16 .

As stated there is much to be said for the interpretation sub-

mitted by respondent's counsel . There is, however, no merit i n

his case. He is relying entirely upon a technical construction

to secure damages to which equitably he is not entitled . There
was substantial compliance with the terms of the agreement and
now respondent seeks to avoid the result of his bargain by saying
the same result should have been brought about in a slightl y

different way. The same is true of his contention that the 4 5

days' period did not expire before re-entry . It is a canon of
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interpretation that where two different constructions are possibl e
one advancing the interest of justice while the other does not ,
the former construction should prevail .

I would allow the appeal .

McQLARRIE, J.A . : I agree that the appeal should be allowed .

Appeal allowed .

Solicitor for appellant : Joseph Oliver.
Solicitor for respondent : F. R. Anderson.

STEVENSON v . B.C. LEATHER COMPANY LIMITED .

Male Minimum Wage Act—Wholesale and retail leather-goods business —
Manufacture and repairing golf clubs as subsidiary thereto—"Mercan-
tile industry"—Employee assembling and repairing golf clubs—Appli-
cation of Act—B .C. Stats. 1934, Cap . 47 .

Lander section 1 of order 10 of the Board of Industrial Relations under the
Male Minimum Wage Act the expression " `mercantile industry' includes
all establishments operated for the purpose of wholesale and (or) retai l
trade . "

Section 4 of said order 10 provides that the minimum wage for every mal e

person over the age of 18 and under the age of 21 years in the mer-

cantile industry, whose week consists of 40 hours or more, shall be after
one year's employment $12 .75 per week .

The defendant company carried on a wholesale and retail leather-goods

business in Vancouver, and as subsidiary thereto carried on the busines s

of manufacturing and repairing golf clubs . The plaintiff (between 1 8
and 21 years of age) was employed by the defendant company in assem-

bling and repairing golf clubs from January, 1933, until April 5th ,
1935 . The plaintiff claims that from October 5th, 1934, until April
5th, 1935, he received as wages $6 per week, whereas under said order
he was entitled to $12 .75 per week . I3e recovered judgment in an action

for the balance.
Meld, on appeal, affirming the decision of ECUs, Co. J ., that where an

employee is in an establishment which is conducting a mercantil e
industry he is within the scope of the Act . The fact that he is assist-
ing partially or entirely in the manufacture of the products which th e
establismment sells to the public does not deprive him of the benefi t

of the Act .
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APPEAL by defendant from the decision of Ennis, Co . J . of
the 10th of May, 1935. The defendant carries on a wholesal e
and retail leather-goods business on Pender Street in Vancouver ,

and as subsidiary thereto carries on the business of manufac-
turing and repairing golf clubs. The plaintiff was employed by
the defendant in the golf club department of the store and wa s

engaged in assembling golf clubs and doing repairing work . He
was employed from the 9th of January, 1933, until the 5th o f
April, 1935 . Pursuant to the provisions of the Male Minimum
Wage Act, the Board of Industrial Relations made an order
which came into force on August 10th, 1934, providing a
minimum wage for every employee in the mercantile industr y
of $12.75 per week. The plaintiff claims that the defendant
company was engaged in a mercantile industry, and between th e
5th of October, 1934, and the 5th of April, 1935, the defendan t
company only paid him $6 per week, when under the said orde r
of the Board of Industrial Relations he was entitled to $12 .75

per week. The plaintiff claims the balance, namely, $174 .37 .

The appeal was argued at Victoria on the 7th of June, 1935 ,
before MARTIN, McPxmLLZrs, MACDONALD and MCQCARRIE,

JJ.A .

J. A . .lfaclnues, for appellant : The plaintiff was solely

engaged in the factory fixing clubs . There was an error in hold-
ing that the plaintiff was an employee in the mercantile industr y
as defined by the Male Minimum Wage Act . He merely repaire d
clubs and was not engaged in the mercantile industry . Ile was

engaged in the manufacturing industry and should not be classi-
fied as of the mercantile industry .

Adam Smith Johnston, for respondent : The plaintiff was
engaged in the manufacturing and repairing of golf clubs an d

comes within the provisions of order 10 of the Board of Indus -
trial Relations, establishing a minimum wage in the mercantil e
industry .

JIacInn,es, replied .

11ARTZx, J .A . : This appeal raises the question as to whether
or no the plaintiff is an "employee in a mercantile industry"

C. A .
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within the meaning of section 2 of order 10, made by the Boar d
of Industrial Relations under the Male Minimum Wage Act,
Cap. 47, R . S . B . C . 1924 .

By section 1 of that order the expression "mercantile industry "

includes all establishments operated for the purpose of wholesal e
and (or) retail trade ." It is conceded that upon the evidenc e
herein the employers of this plaintiff (respondent) are "a mer-
cantile industry" within the meaning of that definition so fa r

as regards the general public, but it is said that because in th e
course of their own indoor operations they manufacture in on e
part of their establishment certain goods that they sell over th e
counter therefore they are not qua their own employees a mer-
cantile industry. With all respect I am unable to accept tha t
submission, which carries consequences that on the face of i t
are absolutely opposed to the spirit and intention of the Act . It
is sufficient, as sections 2 and 3 read together indicate, that th e
establishment is a mercantile one, and once you get a person

who is an employee in a mercantile industry or establishmen t
that word "establishment" is significant as embracing the busi-
ness as a whole—once, 1 say, you get the employee in an estab-
lishment which is conducting a mercantile industry then he i s
within the scope of the Act, and the fact that behind or in front
of the scene he is assisting in the "operation " of the "establish-
ment" by partially or entirely participating in the manufactur e
of products which the establishment sells to the public, canno t
deprive him of its benefits .

We are all of opinion that the appeal should be dismissed .

McPniL .ii's, J .A . : I may say I am of a. like opinion to tha t
expressed by my learned brother ll,urri S . I would only say thi s
in further elucidation of the matter, if such is necessary, that i n
this particular case upon the admitted. facts the employees d o
certain work, or put certain finishing touches upon golf clubs ,
and other sport goods, sold in the establishment . Now in thi s
particular case it is stronger than perhaps another might be, a s
I would indicate, if the mercantile industry, which we certainl y
have before us, purchased out and out certain articles which the y
put upon sale, irrespective of having done any work upon the
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articles of sale . But here it would appear that the mercantile
industry in placing its products upon the market does have i n
its employ certain people who do certain things to the product
which is placed on sale ; and it would seem to me that in thi s
case at any rate it is a complete case coming within the purvie w
of the statute.

J13CnoNALD, J .A . : I have nothing to add to what has been
said by the acting Chief Justice dismissing the appeal .

MCQFABItIE, J.A . : I agree .

Appeal dismissed .

Solicitor for appellant : Elmore Meredith .

Solicitor for respondent : Adam Smith Johnston .
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CREIGHTO\ v. CLARK . C. C .
In Chamber s

Practice—Costs—County Court—Taxation—Review—Evidence at coroner's
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inquest—Plan of scene of accident—Stenographer.

	

April 19, 20 .

On review of the taxation of the defendant's bill of costs in an action fo r

damages caused by an automobile accident, objection was taken to thre e

items : (1) "Paid for transcript of evidence at inquest $19 .40" ; (2 )

"Paid T. M. for surveying and preparing of plan of scene of accident

and copies, $12 .90" ; (3) "Paid for attendance of stenographer at

trial, $15 . "

Held, as to (1) that the transcript was in the nature of a luxury used by

both parties to assist in the conduct of their ease and the cost thereo f

ought to be borne equally ; (2) that the taxing officer should not allo w

the costs of surveying and preparing plans of the scene of the acciden t

without an order therefor, but there being jurisdiction under Orde r

XXII ., r . 35 of the County Court Rules to make the order now, it shoul d

be made, and although the plan was prepared for the defendants it wa s

primarily used by the plaintiff as part of her ease and it would b e

inequitable for her to now object to paying for it ; (3) that there being

no express agreement that the costs of attendance of a stenographer b e

costs in the cause, but there being an implied agreement that they woul d

he borne equally, the item should be reduced by one-half .
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APPLICATION to review a taxation by the deputy registra r

at Vancouver . Heard by LENNOS, Co. J. in Chambers at Van-

couver on the 19th of April, 1935 .

Ian Shaw, for plaintiff .

Tysoe, for defendant Jessie Clark.

J. A . Maclnnes, for defendant A. F. B. Clark .

Cur. adv. volt .

26th April, 1935 .

LENNOX, Co . J . : This is an application in Chambers by th e

plaintiff to review a taxation by Harold Brown, Esquire, deput y

registrar of this Court, to the extent of three items of a bill o f

costs of the defendants .
The action, which was tried before His Honour Judg e

McINTOSH, was for damages incurred through an automobil e

collision. Prior to the action an inquest had been held into th e

death of Mrs . Tracey as the result of the collision, at which

inquest shorthand notes were taken of the evidence . The three

items objected to and the reasons for the objections are set out a s

This item is unnecessary an d

no provision therefor in th e

Rules of Court .

As to the first item : Order XXII., r . 7, of our Rules of Court

is as follows :
No costs which are to be paid or borne by another party shall be allowe d

which do not appear to the registrar on taxation to have been necessary or

proper for the attainment of justice or for defending the rights of the party

incurring the same, or which appear to such registrar to have been incurre d

through overcaution, negligence, or mistake, or merely at the desire o f

such party.

In (Ricer v. Robins (1S94), 43 W.R . 137 (64 L.J . Ch. 203) ,
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follows in the notice of application :
No. Page

	

Item to which
of Item

	

objection is made

39

	

3

	

Paid for transcript of evi -

dence at inquest, $19 .40 .

4 0

46

Paid T. Moreom for survey-

ing and preparing of plan o f

scene of accident, and copies ,

$12 .90 .

Paid for attendance of sten-

ographer at trial, $15 .00 .

4

3

Reason for
objectio n

No provision for the allow-

ance of same either by order

of the judge or by Rules o f

Court .

No order of the judge allow-

ing same .
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the question was whether the losing party should have to pay a n
allowance to a witness who it was alleged had been called
"through over-caution and mistake" under a similar rule to ou r
Order XXII ., r . 7 . The learned judge (Mr. Justice Kekewich)
said :

I do not think I have any jurisdiction in the matter, for by the rule it i s

left to the discretion of the taxing master . I think the rule means that th e

taxing master is to do his best, and in that case his discretion is conclusive

. . . The Court can of course go into the question of whether or not th e

taxing master has properly considered the matter, . . .

Order XXII ., r . 35, gives the judge on review power to make
such order as he may think just .

The deputy registrar informs me that he went into the detail s
of the use of this transcript and found that it had been used b y
both counsel in the conduct of their case ; that they and the
Court had the benefit of it and that therefore it was necessar y
or proper for the attainment of justice . I am of opinion tha t
in arriving at this conclusion he did not "properly consider the
matter . "

In Bright's. Trustee v . Sellar, [1904] 1 Ch . 369 ; 73 L.J. Ch .
245, which was an action for being party or privy to a frau d
disclosed in a previous action, objection was taken (on review
of a taxation) to an allowance of a transcript of the proceeding s
in the previous action. So much of the transcript "of the
evidence and judgment as relates to the question whether the
defendant was or was not party or privy to the fraud," wa s
allowed . In the present case, however, there were no such
grounds for use of the transcript and I find that this transcrip t
was in the nature of a luxury used by both parties to assist i n
the conduct of their ease and therefore that the cost thereof
ought to be borne equally.

As to item No . 1 : The deputy registrar 's finding is varied t o
the extent of $9 .70. As to item No . : No order so far has been
made allowing costs in the cause for the expenditure by th e
defendants of surveying and preparing the plan of the scene o f
the accident nor, as I understand it, was any application mad e
(up till now) for such an order. In the ordinary case withou t
such an order the taxing master could not allow the charge—h e
has no discretion under the Rules . But an order is now asked
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for and after hearing both counsel and what was admitted I

would, without hesitation, make such an order if I have juris-
diction to do so.

CREIOHTON

	

It is submitted by Mr . Shaw for the plaintiff that it is now
CLARK too late to make such an order as the taxation is completed ; and

Mr . Tysoe for the defendants that under Order XXII ., r . 35 ,
Lennox,

Co. J . such an order can be made on review . Rule 35 is as follows :
Any party who may be dissatisfied with the taxation by the registrar, or

as to any item or part of an item in any bill of costs taxed by him, ma y

within three days from the date of the taxation, or such other time as the

judge or taxing officer may allow, apply to the judge for an order to revie w

the taxation as to the same or any item or part of an item, and the judg e

may thereupon make such order as he may think just.

This rule is very broad and taken in conjunction with the fact
that the County Court Rules differ from the Supreme Cour t

Rules in that the latter restricts the time in which such an orde r

can be made and there is no such restriction in the County Court
Rules, it would seem that I have jurisdiction on review to orde r
that this item be taxed "in the cause," and I so order . However ,
if I am wrong in that, I find that it is admitted by both counse l

that while the drawings were prepared by or for the defendants ,
in fact they were not used primarily by the defendants but b y
the plaintiff as part of her case and put in as exhibits by her .
Such being the case it is inequitable that she should now objec t
to paying for same.

As to item - o. 2 the deputy registrar 's decision is sustained .

As to item No. 3 : On consultation with the registrar of this
Court I am advised that it has been the practice in the Count y
Court for a considerable length of time to allow as costs in the

cause the cost of the attendance of a stenographer when one i s
present and takes notes at the request of one party's counsel an d
not objected to by the other party's counsel, on the ground tha t

there is an implied agreement . I do not agree with this prac-

tice . Any such implication would only amount to an agreemen t

to share the costs equally . In support of this practice I was

referred to the decisions (or what might be taken as a corollar y

to the decisions) in C . W. i tancliffe & Co . v. City of Vancouve r

(1912), 18 B .C. 629, and Welch Grant, [1920] 3 W.W.R .
388 ; 28 B.C. 367. Neither of these decisions deals with thi s
subject-matter in any way .

1935
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On the other hand, it has been decided that the costs of
stenographers are not costs in the cause unless there is a dis-

tinct agreement to that effect : Seal v. Turner, [1915] 3 K.B .

194 ; 84 L.J.B .K . 1658 . At pp . 196-7 Lord Cozens-Hardy ,
M.R. says :

There is only one point upon which judgment was reserved, and it raises

an important question as to the circumstances in which costs of shorthan d

writers' notes of evidence ought to be allowed on party and party taxation .

I think it is settled that the costs of shorthand notes of the evidence ough t

not to be allowed unless there is some agreement by the parties or som e

direction by the judge to the contrary . If there is nothing more than an

agreement between the solicitors that there should be one shorthand writer' s

notes, the only implied agreement is that the costs of the shorthand write r

should be borne equally between the parties . . . . If nothing more is

expressly agreed, it is rash to imply any further agreement making the costs

costs in the action . Nothing is more easy to express than such an agreement .

I adopt his following words :
In the present case I think it is clear that there was no express agreement

that the costs should be costs in the action .

I quote further :
There is no authority that such costs can be allowed as being within the

discretion of the taxing master .

In the same case Warrington, L.J., at p. 202, says :
It seems to me eminently desirable that on a subject which in many case s

involves an enormous addition to the expense the parties ought not to b e

held bound to any larger extent than is covered by their express agreement .

In In re Hilleary and Taylor (1887), 36 Ch. D . 262 ; 56 L.J.
Ch . 758, the successful party was allowed half the expense o f
the shorthand notes which were taken for him .

The Yearly Practice, 1935, at pp . 1482 and 1483, deals very
fully with these questions under the headings : "Shorthand
writer's notes" and "Agreements between counsel or solicitors . "
Though loath to disturb an existing practice, it seems to me that
I have no alternative, when exception is taken, but to do so if i n
my opinion the practice is unjust or not proper .

In my opinion an agreement was arrived at in the presen t
case that the stenographer's costs should be borne equally . The
defendants therefore would be entitled to one-half the amoun t
in item No . 3, namely, $7.50.

Looking to the result there should be no costs of this applica-
tion .

Order accordingly .
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SCI-IOIEIIEIER v. KING. AND J ARDI L- E .
192 9

July 10, 17 .
Bill of sale—Chattel nortgage—Promissory notes—Sale of cattle covere d

by mortgage—Default in payment— Seizure— Non-presentation of

C . A.

	

promissory notes—K .S .C . 1927, Cap . 16, Sec . 183 (2) .

1930

	

The plaintiff and one Baker as partners, operated a farm leased from th e
Jan . 23, 24 ;

	

defendants . During the currency of the lease the partners fell in arrea r
march 4

. in payments on the farm machinery, etc ., bought from the defendants

under a conditional bill of sale . To prevent proceedings being taken b y

the defendants, an arrangement was entered into between the partner s

and the defendants whereby in consideration of an extension of tim e

being given to the partners to pay the arrears of purchase price due

under the conditional bill of sale until after harvest, the defendant s

were given two promissory notes for the amount owing to them secure d

by a chattel mortgage on 30 head of cattle on the farm owned by the

partners. A term of the chattel mortgage was that the cattle could not

be sold without the permission of the mortgagees but in violation o f

this term the partners subsequently sold nineteen of the 30 head o f

cattle. In consequence, the defendants caused a seizure to be mad e

under the chattel mortgage. The promissory notes were demand notes

payable on The Royal Bank of Canada, East End Branch, Vancouver .

They were never formally presented for payment .

Action was brought by the plaintiff for damages for wrongful seizure, the

ground being that the chattel mortgage having been given as collatera l

security for the promissory notes did not become enforceable until th e

promissory notes became dne and payable and as it was necessary t o

present the promissory notes at the place of payment before the maker s

became liable thereon (Croft V . Hamlin (1893), 2 B .C . 333) the note s

were not overdue at the date of the seizure which was, therefore,

wrongful .

Held, on appeal, affirming the decision of MoaaISOy, C .J.S.C ., that the

plaintiff committed a breach of the covenant in the chattel mortgag e

by selling the cattle without consent and that presentation of th e

promissory notes at the place of payment was not necessary to mak e

the plaintiff liable thereon.

Canadian Bank of Commerce v . Bellamy (1915), 9 W .W .R. 587, followed .

Croft v . Hamlin (1893), 2 B .C . 333, not followed .

APPEAL by plaintiff from the decision of MoRRrsow, C .J .S.C .

in an action tried by him at Vancouver on the 10th of July ,

1929, for the cancellation and rescission of a chattel mortgag e
of the 20th of December, 1928, made between the plaintiff an d

one Baker as mortgagors in favour of the defendants, for an

order setting aside the seizure of the goods and chattels in the



I; .]

	

BRITISH COLUMBIA REPORTS.

said chattel mortgage mentioned on the 6th of June, 1929, fo r
damages, and an injunction restraining the defendants from

	

192 9

disposing of the goods and chattels seized . On the 24th of
ScHoE -

February, 1927, one Schallhorn leased a farm of 240 acres in METE R

the Sumas District from the defendants and purchased goods KING AN D

and chattels from the defendants for $5,000 under a conditional JARDIN E

bill of sale . On the 15th of February, 1928, the plaintiff
joined Schallhorn as a partner in farming operations, and to
share profits and liabilities on an equal basis. At the time th e
partnership was entered into the only goods and chattels on th e
premises not covered by the aforesaid conditional bill of sale wa s
30 head of Jersey cows, the property of Schallhorn subject to a
chattel mortgage held by the First National Bank at Linden i n
the State of Washington . The partnership between the plaintiff
and Schallhorn continued until the 1st of January, 1929, whe n
Schallhorn sold his interest in the partnership to one Karl

Baker. The defendants, then wanting further security from the
plaintiff and Baker, for the balance due under said conditional

bill of sale, signed two promissory notes on the 18th of January,
1929, for $2,000 and $1,830 .70 respectively, payable on demand
at The Royal Bank of Canada, East End Branch, Vancouver ,
and on the same day they executed a chattel mortgage to secur e
payment of the notes, on all the goods and chattels on the farm.
The plaintiff claimed this was done on the express conditio n
that the defendants would forbear from taking any action by
way of foreclosure or otherwise against the plaintiff, either unde r
the conditional bill of sale or the promissory notes and chatte l
mortgage until the conclusion of all harvesting operations on th e
premises in 1929, provided the plaintiff and Baker pay th e
defendants $50 per month (first payment to be made on th e
25th of January, 1929) and monthly thereafter, and the plaint-

iff should endeavour to sell a Chevrolet truck he owned and pa y
the proceeds to the defendants. The plaintiff made the monthl y

payments in January, February, March and April, but wer e
unable to make a satisfactory sale of the Chevrolet truck, and

owing to disputes arising between the parties the monthly pay-

ment for May was not made. On the 6th of June, 1929, the
defendants through their bailiffs and without notice, seized all

175
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the goods and chattels on the farm, preventing further farmin g
operations by the plaintiff and his partner. The promissory
notes were not presented for payment prior to the seizure. The
defendants claimed that on the 16th of March, 1929, the plaintif f
without the consent of the defendants and in violation of the
terms of the chattel mortgage, sold 19 head of cattle and retaine d
the proceeds thereof, and by reason of said wrongful sale ar e
not entitled to the relief claimed .

Griffin, K.C., and Fleishman, for plaintiff.
Cassady, for defendants .

Cur. adv. vult .

17th July, 1929 .

X[onxlsox,C.J.S.C . : The plaintiff displayed commendabl e
courage and stamina in taking upon himself the onerous task o f
carrying the proper tilling of the lands in question and winning

therefrom that which would enable him to discharge his con-
tractual obligations and at the same time succeed in retaining
anything for himself by way even of a living wage . Undertak e

it he did . He is now quite under a load of debt . It would be
folly for him to spend any more time or energy upon the place .
lie came into the matter without any money and he leaves it in

very much the same condition . The sale of the stock by the

plaintiff was a breach of his contract with the defendants .
There was as well an incompatibility existing between all the
parties which jeopardized the proper carrying on of the wor k

necessary to be performed . The somewhat heroic measures

adopted by the defendants and of which the plaintiff now com-
plains were amply justified under all the circumstances . The
plaintiff voluntarily left the premises . The defendants were
released from the obligation to present the note for payment

with the knowledge they possessed of his inability to meet i t
if presented. I do not say it by way of paradox, but I thin k
that in dismissing his action, he is being saved from the con -
sequences of his further valiant efforts to regain possession .

The action is dismissed .

From this decision the plaintiff appealed . The appeal was
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argued at Victoria on the 23rd and 24th of January, 1930 ,

before MACDONALD, C .J.B.C., MARTIN, GALLIIHER and
McPHILLIPS, JJ.A.

Fleishman, for appellant : The plaintiff made his payments

under the terms of the agreement until May, 1929, when, owing
to disputes arising between the parties and threats by th e
defendants, the May payment was not made. The notes were

never presented for payment and the seizure was illegal : see
Croft v . Hamlin (1893), 2 B.C. 333 ; Westaway v . Stewart

(1909), 10 W .L.R. 623 ; Warner v. Symon-Kaye Syndicate
(1894), 27 N.S.R. 340 ; Robertson v. Northwestern Register

Co. (1910), 19 Man. L.R. 402 ; Jones v. England (1906), 5
W.L.R. 83 ; Albert v . Marshall (1913), 48 N.S.R. 34 ; Morgan

v . Shaw (1926), 36 B.C . 454 ; Falconbridge on Banking and
Bills of Exchange, 4th Ed., 896 ; Pritchard v. Couch (1913) ,
57 Sol. Jo. 342 . It is his duty to prove presentment . The
chattel mortgage was collateral to the promissory notes . They
knew of the sale of the cattle on April 1st, 1929, and accepte d
a payment of $50 on the 20th of April following . He waives
his right to seize under the breach : see Rex v. Paulson (1920) ,
90 L.J.P.C . 1 ; Graveley v . Springer (1898), 3 Terr . L.R. 120 .
There must be reasonable notice of taking security if a breac h
takes place : see Brighty v . Norton (1862), 32 L .J .Q.B. 38 ;
Toms v. Wilson (1863), ib . 382 .

A. Alexander, for respondents : Under the chattel mortgage
we had the right to go into possession irrespective of any default :
see Barron & O'Brien on Chattel Mortgages, 3rd Ed ., 82. There
was no distress and no sale : see Smith v. Fair (1885), 11 A.R.
755 at p. 763 ; Paterson v. Maughan (1876), 39 U.C.Q.B. 371
at p . 381 ; Merchants Bank of Canada v. The Queen (1881), 1
Ex. C.R. 1 at p. 31 ; Doe d. Roylance v. Lightfoot (1841), 8
M. & W. 553 at pp. 563-4 . As to presentment of the notes, the
eases on this question are fully reviewed in the report of Cana-
dian Bank of Commerce v . Bellamy (1915), 9 W .W.R. 587 a t
pp. 589 and 590, and later cases hold that presentment is not
necessary : see The Hayden, Clinton National Bank v . Dixon
(1916), 9 W.W.R. 1269 at p . 1274 ; Albert v . Marshall (1913) ,

12
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48 V.S.R. 34 at p. 37. All the later authorities dealing with
section 183 (2) of the Bills of Exchange Act hold that presenta-
tion at the place of payment is not necessary, the most that can
happen is that costs may be given against the holder . The
plaintiff moved some of the goods covered by the chattel mort-
gage, and sold some of the cattle : see Dedrick v. Ashdown

(1888), 15 S.C.R. 227 at p. 243 ; Payne v. Fern (1881), 6
Q .B.D. 620. The English cases do not apply owing to statutes
there. The plaintiff has no status to sue as he only has a half
interest in the right to purchase the chattels . The promissory
notes are collateral to the notes given at the time of the origina l
bill of sale in 1927 . The maker of a promissory note payabl e
on demand can be sued on it without demand : see In re George
(1890), 44 Ch. D. 627.

Fleishman, replied.

Cur. adv. volt .

4th March, 1930 .

MACDONALD, C .J.B.C. : I would dismiss the appeal .

MARTIN, J.A . : I agree in dismissing the appeal .

GALLIIIIER, J .A. : I would dismiss the appeal .

In the first place, there was a breach of the covenant in the
bill of sale by selling the cattle without consent. And in the
second place, presentment of the note, I would hold, is not neces -
sary. I am aware there is a conflict of authority on this point ,
but the trend of all the later cases is to that effect . I am in
accord with the views of the Court en bane in Saskatchewan, in
Canadian Bank of Commerce v. Bellamy (1915), 9 W.W.R .
587, which was also the view of the Court of Appeal in Albert a
in The Hayden, Clinton National Bank v. Dixon (1916), 9
W.W.R. 1269 .

llcPuir,r.lrs, J .A . : In. my opinion the learned Chief Justice
of the Court below arrived at the right conclusion . Further,
upon principle, the case was one that should be finally determine d
by the trial judge involving so many matters of disputed fac t
where the demeanour of the witnesses necessarily was most
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important and that advantage the learned trial judge had. It
could only be when the learned judge could be said to be wholly
wrong that this Court would be entitled to interfere . It is
instructive upon this latter point to note what Lord Sumner sai d
in his speech in the House of Lords in "Honteslroom," (Owners )
v. "Sagaporack" (Owners) (1926), 95 L.J. P. 153, at pp . 154-5 :
[The learned judge quoted from "What then is the real effect on
the hearing in a Court of Appeal of the fact that the trial judg e
saw and heard the witnesses ?" down to the end of the paragraph
at the top of p. 155, and continued] .

I am clearly of the opinion that the case is not one for th e
disturbance of the judgment of the learned Chief Justice . I
would dismiss the appeal .

Appeal dismissed .

Solicitor for appellant : A . H. Fleishman .

Solicitor for respondents : George L. Cassady .

RE X v . CAMERON, CELONA AND BARRACK . c. c . J. c. c .

193 5Criminal law—Conspiracy—Crime at common law—in force in Canada
Development—Unlawful purpose—Public mischief—Perverting justice June 24, 25,

26, 27, 28 ;
by non-enforcement of criminal law—Police corruption—Wrongful Jul y

2, 3, 4,
agreement—Evidence of—Lack of proof .

	

5, 8, 9, 10 ,
11, 12, 15 ,

A conspiracy consists not merely in the intention of two or more but in the 16, 17, 18 .

agreement of two or more to do an unlawful act or to do a lawful act —
by an unlawful means .

The accused were indicted with conspiring to effect a public mischief b y
perverting the course of justice between March 1st, 1933, and Decem-
ber 30th, 1934 .

The evidence disclosed that certain prostitutes carried on their activities fo r
gain in certain indicated places during the period mentioned, and th e
accused Celona and Barrack participated directly or indirectly in th e
proceeds through their control or interest in the indicated places o f
prostitution . The accused Cameron, while chief of police, met Celona
in his office at police headquarters on two occasions . In March, 1934 ,
a cruise was made by the police boat . ostensibly in search of bandits in
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Howe Sound, having on board in addition to the crew, Cameron, Mur -

1935

	

doch (deputy chief of police), two detectives, Celona and one Turone

(of the underworld) and on the 2nd of April Cameron took anothe r

RE%

	

cruise from 7 in the evening until midnight with Celona and Turon e

v.

	

and a Vancouver barrister and his wife, when liquor and food wer e
CAMERON,

	

served on board to the party. In November, 1934, two officers called a t
CELONA

Cameron's house and found Celona there_ In the summer of 1934
ANDD

BARRACK Cameron had a party at his ranch near Vancouver attended by Celona ,

Turone and three others of the underworld, and four women who cam e

at the invitation of Celona, also McNeill, chief detective and deput y

chief Murdoch . McNeill stated in his evidence that it was the practice

in police circles to look to the underworld and its satellites for informa-

tion as to major crimes .

Held, that there are no special rules of evidence applicable to this crime an d

it is wholly a question of evidence of participation in a design and no t

an act as in most crimes, which is sought to be proved, and the evidenc e

in each case must be considered on its own merits, as there has bee n

laid down no rule as to what constitutes an agreement.

Held, further, that it is the purpose of agreement which determines whethe r

it is a criminal conspiracy or not and evidence must point to obviou s

agreement for unlawful purpose, and where capable of another an d

innocent construction effect must be given to the latter.

Held, further, that non-enforcement of criminal law by a chief of police i s

a public mischief, but actual and repeated meetings of accused as chief

of police and underworld characters is not per se evidence of agreemen t

for unlawful purpose .

Held, further, that as the finding to be made by the Court is one of fact as

to the existence or non-existence of the alleged agreement, the whol e

evidence adduced does not disclose that such agreement or combinatio n

of conspiracy, alleged by the Crown, exists, and the onus to establish

such an agreement of criminal combination is upon the Crown . In the

final analysis the Crown must establish the guilt of the accused beyond

a reasonable doubt, and has obviously failed to do so.

References to the crime of conspiracy to effect a public mischief, under th e

common law.

P I1L of the accused wh o
stand indicted that they, the said John Cameron . Joe Celona, Lou Barrack ,

and Joe Alvaro and Joe Schwartz of the city of Vancouver, on divers day s

between the 1st of March, 1933, and the 30th of December, 1934, did unlaw-

fully conspire together and with each other and with Josie Celona and wit h

(livers other persons unknown . to effect a public mischief by obstructin g

the police force of the City of Vancouver in the execution of their publi c

duty, and by contriving to secure that the said police force should no t

perform their public duty and thereby prevent the due administration of th e

Iaw to defeat and pervert the course of public justice, whereby the commis-

sion within the said City of Vancouver of crimes under sections 225, 226 ,

227 . 228, 229, 235 and 236 of the Criminal Code and of offences against th e

Government Liquor Aet, were unlawfully connived at by members of the
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said police force and whereby members of the said police force failed to C . C . J . C. C.

perform their public duty of endeavouring to prevent the commission of the
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said crimes and offences, and of bringing the offenders to public justice, to

the disturbance of the public peace of His Majesty the King, His Crown

	

REx

and Dignity .

	

v ,

Tried by McINTosH, Co . J. at Vancouver on the 24th of June CAMERON,
O
A

,

to the 18th of July, 1935 .

	

AND

BARRAC K

Donaghy, K .C., and Owen, for the Crown .

Wismer, and Hurley, for accused Cameron .

Stuart Henderson, for accused Celona .

C . L. McAlpine, for accused Barrack.

McINTosH, Co. J. [after quoting the indictment as set out in

the statement continued] : The salient features of the evidence

submitted by the Crown are readily determined. Four self-

confessed prostitutes, with several others, carried on their activi-

ties for gain at certain indicated places in the City of Vancouve r

during the period mentioned in the indictment, and the accuse d

Celona and Barrack participated either directly or indirectl y

in the proceeds of their operations through the control or interes t

which they had or exercised in such indicated places of prostitu-

tion. There were laid by the police during this period one

information against the accused Celona and two against th e

accused Barrack, while 60 charges were laid against others in

the Windsor Hotel, of which Barrack was lessee, nine as keeper s

of bawdy-houses, and 51 as being inmates, and none against othe r

indicated places . The accused Cameron while chief of police

of the said city met the accused Celona in his office at police

headquarters in December, 1933, and again in the beginnin g

of 1934. In March, 1934, a cruise was made by the police boat,

having on board, in addition to the regular police crew, th e

accused Cameron, deputy chief Murdoch, detectives Hann an d

Pettit, the accused Celona and one Turone, known as Lombardo .

The police were armed with service revolvers, and were osten-
sibly searching Howe Sound, within their jurisdiction, for men

at Hood Point rumoured to be bandits . The accused Cameron

went ashore at Bowen Island to see his daughter .

On the 2nd of April, 1934, the accused Cameron, with th e

accused Celona, Turone and a Vancouver barrister and his wife,
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and an unnamed middle-aged woman, embarked at 7 in th e
evening upon the police boat at its regular landing stage at th e
immigration dock, Vancouver Harbour, and with the usual
police crew, cruised about Howe Sound, returning to the startin g
point at 1 in the morning . Refreshments in the form of whisky ,
champagne and beer, with food, were in evidence during the trip .
In November, 1934, officers Tisdale and Dunlop were called t o
accused Cameron 's house and found Celona there . One summe r
evening in 1934, there were assembled at the ranch house of th e
accused Cameron, near Vancouver, the accused Cameron, th e
accused Celona, certain others known as Radinsky, Shu Moy ,
Turone and Bancroft, some having criminal records, and fou r
women, there at the invitation of the accused Celona, who ha d
arranged the refreshments for the occasion .

Chief of detectives McNeill, deputy chief Murdoch and a n
unknown lady were invited by the accused Cameron and arrived

about 6 in the evening. McNeill and this lady stayed outsid e
on the verandah, and were later joined by :Major :Mercer, a
neighbour . :McNeill saw and heard nothing extraordinary
before he left about midnight, after the four women and other s

had departed. Drinking was indulged in by some of the guests .
McNeill states it is the practice in police circles to look to th e
underworld and its satellites for information as to major crim e
and its perpetrators . This officer and other superior officers wh o

were called as witnesses all state that this is an accepted practice ,

and that the accused Cameron never interfered with them, o r
prevented them from performing their duty .

Police officer McGregor drove accused Cameron to on e
Radinsky's flat, and says the accused Celona and Barrack wer e
there .

\Ir . Crompton, the police court clerk, supplied figures shewin g
983 arrests in 1931, 959 in 1932, 1014 in 1933, and 1181 in
1934, for major crimes .

Constables Butcher and Hudson were transferred during th e
period mentioned, from the vicinity of the indicated places ,
to the residential areas by authority of accused Cameron .

Dnring January, 1935, the telephone line of accused Celon a
was tapped and certain unrelated conversations reported .
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The accused Cameron denies specifically the allegations of the
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Crown and accused Celona and Barrack offered no evidence in
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defence .

	

v.
CAMERON ,

Having regard to the peculiar nature of this offence, unusual, CELOx A

fortunately, in Canada, it is advisable to examine the law upon

	

A RA
BARRAC K

the subject.
McIntosh ,

The crime of conspiracy to effect a public mischief in the

	

co J .

manner set out in this indictment is one made so by the commo n
law of England, there being no adequate provision in the
Criminal Code of Canada to warrant proceedings of this nature ;

the common law of England being still in force in Canada, excep t
where repealed expressly or by implication . Brousseau v .

Regent (1917), 56 S.C.R. 22 ; 39 D.L.R . 114.

To exemplify the difficulties with which the Court is con -
fronted, although the broad principles are fairly well settled ,
the dicta of three famous judges, widely separated by the years ,
and one the present Lord Chief Justice of England, are quoted .
The dictum of Chief Justice Parker, in the reign of Queen Anne,
in Jones v. Gwynn (1714), 10 Mod. 214 at p . 219 ; 88 E . ft. 69 9

at p . 701 :
Actions of conspiracy are the worst sort of actions in the world to b e

argued from ; for there is more contrariety and repugnancy of opinions i n

them than in any other species of actions whatever ,

and the theoretical dictum of Lord Campbell, House of Lords ,
1st March, 1859 (Hansard) :

If two men agree to blow their noses together during divine service s o

as to disturb the congregation, they may be indicted for conspiracy .

This, of course, because the disturbance of divine service is a n
offence by statute ; and the dictum of Lord Chief Justice Ilewart
in Rex v . lleyricic (1929), 45 T.L.R . 421 at p. 423 :

There was no doubt that conspiracy was a difficult branch of the law —

difficult in itself, and still more difficult when the question of its applicatio n
to particular facts arose .

This being so, it would seem interesting, as well as necessar y
and in the public interest (as the matter is one of considerabl e
public concern), to trace the history of this offence and outlin e
its development to the present day .

The offence is one of considerable antiquity, having its origi n
in England in the Middle Ages . As an important wrong, it is
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C . C . J . C . C . unique, in that it is a wrong which is very difficult to define ,
1!135

	

with an involved history, and is important as supplying th e

REX

	

means of punishing offences which would otherwise be outside
v .

	

the reach of the law. Curiously enough, it was at first a
CAMERON ,

CELONA carefully defined offence created by statute in Plantagene t
AND (Statuturn de Conspiratoribus, 20 Edw . I. (1292) 21

I~ARRACB

—

	

Edw. I. (1293) ; De Conspiratoribus Ordinatio, 21 Edw . I. ,
McIntosh ,

an, a. 1 Rot. Parl. 96A. (1293) ; Articuli super Chartas, 28 Edw .

L, Stat . 3 (1300) ; Ordinatio de Conspiratoribus, 33 Edw. I . ,

Stat. 2 (1305) ), to secure the smoother working of the medimva l

criminal procedure, in cases somewhat akin to the one at Bar ,

as to the perversion of justice, and are still in force . Conspiracy
was at first a civil rather than a criminal law, and it was left t o
the party aggrieved to apply for redress, although the culpri t

could be punished by imprisonment . As there was then no
marked difference between crime and tort, it was not until th e
reign of Edward III . that conspiracy was given a definit e
criminal character and could be then punished on indictment ( 4
Edw . III ., Stat . 2 (1330) ) . It consisted in a combination of tw o
or more persons for the false and malicious promotion of indict-

ments or suits for embracery and for maintenance, the forme r

offence consisting in the abuse or the perversion of justice by th e
wrongful influencing of jurors . It was later defined by Lor d
Chief Justice Coke (3 Co . Inst . 143) as "consultation and agree-
ment between two or more, to appeal, or indict an innocent falsely ,
and maliciously of felony, . . . and afterward the party i s

lawfully acquitted, . . ." which he called a "doctrine of mercy"

to the intending offender and which ancient judgment for thi s
crime was the "villainous judgment" (i .e . one by common law a s
distinguished from statute law) usual in attaints for crimes o f

falsity in relation to justice . Therefore, conspiracy was incom-

plete until the party falsely accused had been actually indicte d
and acquitted .

The combination was then a mere matter of aggravation, an d

until some public or private wrong had been caused by some ac t
there was no punishment .

The modern law of criminal conspiracy was formulated i n
the 17th century as a re=sult of the decision in The Poulterers '
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Case (1610), 5 Co . Rep. 99 ; Moore, 813, where it was held that (2 .c-J . C . C .

the mere act of combination to commit the crime of conspirac y

was punishable, and is familiarly known as the 17th Centur y
Rule. This was deduced from the general rule of criminal la w
that the gist of the crime was in the criminal intent, althoug h
it could not be punished until the intent was manifested by som e
act done in furtherance of it, and that in conspiracy the criminal
intent was the intent to combine to indict falsely, and that thi s
intent was sufficiently manifested by the act of combination ,
that by the agreement itself, without any carrying out of th e
objects of the agreement. Thus originated the common law
offence of criminal conspiracy, for once it was established tha t
a conspiracy to indict falsely had been committed by the mere
act of combination for that purpose, without any act of further-
ance of the object of the combination, it followed that nothin g
had been done which amounted to a complete crime under th e
statute, as had formerly been the case, therefore the agreemen t
or act of combination must be in some sense criminal at commo n
law. If such combination to indict falsely was criminal a t
common law, it followed that other combinations, containin g

some wrongful element, were also criminal, and became th e
accepted proposition that a combination to commit any crime
was a criminal conspiracy, although such crime may not hav e
been executed . Vide Harrison's Law of Conspiracy .

The earliest decided case that a combination to do that which

is not an indictable offence, may yet be criminal, and upon whic h
the very wide definitions of conspiracy subsequently propounde d

are built, is the classic Rex v. Starling (16(14), 1 Sid . 174 ; 1

Keb. 650 ; 1 Lev. 125 ; 82 E.R. 1039 .

This is the foundation of all modern law on the subject, and

that the conspiracy, as opposed to the criminal objective, ha s
always been a common law crime, since, as between the com-
bination to commit a crime and the crime itself, the gist of the

offence is the combination .

In 1762 the Courts went further still, Lord _Mansfield, in Rex

v. Rispal (1762), 3 Burr . 1320 ; 97 E.R. 852, holding that it
was sufficient to establish a criminal conspiracy to prove a
combination to extort by accusing of "a false act," defined as

1 .93 5
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C . C . J . C. C . "whether it be to charge a man with criminal acts, or such onl y
1935

	

as affect his reputation . "

REx

	

It was at this time that there is a suggestion that a combina -
v .

	

tion to design or pervert justice might be a criminal conspiracy.
CAMERON ,

CELONA This extension is intelligible, as the real purpose of the ancient
nRA

	

law was to prevent justice beingg defeated. (Harrison ) supra . )
BARRACK

Sir R. S. Wright states, "It was anciently always held essen-
McIntosh ,

co . J. tial that the accusation should be to be made f also as well as

ntalitiose . " But in 1825 a further extension was made in Rex

v. Hollingberry, 4 B. & C . 329 ; 10 E.R. 1081, where it was

held that it was immaterial whether the charge was true or false ,

so long as the purpose was to extort money .

A still wider extension was made by Lord Denman, C .J. in

Rex v. Jones (1832), 4 B. & Ad . 345, when he decided that a
criminal conspiracy consists in a combination to accomplish a n

unlawful end or a lawful end by unlawful means, leaving open

the meaning of "unlawful," and was adopted by Lord Bramp-
ton in 1901 in Quinn v. Leath.em, [1901] A.C. 495, and, as ha s

been said by a learned writer (Harrison), "no doubt contributed
greatly to the vague notions which have been prevalent i n
modern times as to the exact limit of criminal conspiracy." Sir

R. S. Wright says in his treatise on Criminal Conspiracies a t

pp. 48-9 :
The modern law of conspiracy is in truth merely an extension of the la w

of attempts . the act of agreement for the criminal purpose being substituted

for an actual attempt as the overt act . . . . and perhaps in the case o f

agreements to pervert or defeat justice, the law of criminal combination ha s

gone somewhat beyond the bounds of the ordinary criminal law .

Up to the present time there exists no definite and all-embrac-
ing definition which is universally accepted and recognized a s
such. The one most frequently quoted is that given by Willes, J . ,
on behalf of the judges to whom the question was referred by th e
house of Lords in Mulcahy v . Regiuiaw (1868), L.R. 3 II .L .

306 at p . 317 :
A conspiracy consists not merely in the intention of the two or more, but

in the agreement of two or more to do an unlawful act, or to (to a lawfu l

act bz an unlawful means .

Considerable time has been taken up in dealing with th e

history of this offence, but the obvious difficulties confrontin g
the Court make it nee( -- try, as the authorities show how wide
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and varied is the scope of the offence of conspiracy and ho w
difficult it is to arrive at an adequate definition embracing th e
particular offence of conspiracy to effect a public mischief b y
perverting the course of justice, for which the accused stan d
indicted .

Criminal conspiracy, as has been defined, is made up of thre e
ingredients, the persons, the agreement and the unlawful pur-
pose. There can obviously be no agreement without two or mor e
persons, and which is completed in that respect in the presen t
instance. As to agreement, one element stands out clear and
undisputed throughout, and that is that so long as such a design
rests on intention only it is not indictable, and was so definitel y
decided in Mulcahy v. Reginar, supra . Once, however, the
agreement has been proved, it is not necessary to go on to prov e
any overt acts in furtherance of its objects, the criminal inten t
being sufficiently shewn by the agreement itself .

As stated, however, by Brett, J .A., in Reg. v. Aspinal l
(1876), 2 Q .B.D. 48 at p . 59, "It is not, of course, every agree-
ment which is a criminal conspiracy . "

In Rex v. Brailsford, [1905] 2 K.B. 730, it was held that a
combination to obtain a passport by false representations was a
criminal conspiracy as being a fraud which was "not merely
improper or immoral" but tending "to produce a public mis-
chief." Yet we have in our own Courts the case of Rex v .
Sinclair (1906), 12 Cam C .C. 20, in which it was held no t
indictable to conspire "to defraud a candidate at an election, th e
electors of the division, and the public" by illegally obtainin g
the return of the opposing candidate. Regard, therefore, must
be had to the ultimate object of the agreement to determin e
whether the agreement comes within the definition of crimina l
conspiracy .

This is the third ingredient, that of the unlawful purpose, an d
this element is of importance in that it is the purpose of th e
agreement which determines whether it is a criminal conspiracy
or not.

The first suggestion that a combination to defeat the cours e
of public justice is criminal was developed by Lord Ilardwicke
in Chetwynd v . Linden. (1752), 2 Ves . Sen. 450 ; 28 E .R. 288 .
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In this and subsequent cases great difficulty was had by th e

Courts in applying the rule of criminal conspiracy to combina-
tions to defeat or pervert public justice, where the act of the

individual was not criminal in itself, or doubtful, and it was not

until 1910 that Lord Alverstone finally decided the question b y

declaring such acts to be a public mischief, in the case of Rex v .

Porter, [1910] 1 K .B. 369, when he upheld the argument of

the Crown that "an agreement to do an act which tends to pro-

duce a public mischief is an illegal agreement, the parties t o

which are guilty of a criminal conspiracy, even though they may
in fact have had no wrongful intent," by declaring (p . 373) "It

is, in our opinion, difficult to conceive any act more likely to

produce a public mischief than that which was done in thi s

case" (which was a case of indemnification against the liabilit y

for bail) and (p. 374) "without any necessity for a finding by
the jury that there was an intent to pervert or obstruct the

course of justice . " See also Rex v. De Berenger (1814), 3

M. & S. 67 .
Though it is difficult to say what constitutes a conspiracy t o

effect a public mischief, as is charged in this indictment, ther e

can be no doubt that those cases establish that such a combinatio n

is indictable, whether the act complained of constitutes a crim e

in the individual or not .
In a late case on the subject Lord Chief Justice Hewart, i n

Re.r v . 1/eyrick, supra, said (p . 424) :
. . . the matter to be ascertained was whether the acts of the accused

persons were done in pursuance of a criminal purpose common to all of them .

There are no special rules of evidence applicable to this crime ,

and it is wholly a question of evidence of participation in a

design, and not an act as in most crimes, which is sought to be

proved.
This case like all criminal cases must be considered and judge d

calmly and dispassionately, according to the evidence, an d
everything redundant and irrelevant must be disregarded .

Much evidence of moral delinquency has been heard and th e

sordid recitals of the experiences of those unfortunate women

thrust into the underworld has outraged decency, but "Justice, "

said Lord Chief Justice Reading, "is ever in jeopardy whe n

passion is aroused." These conditions, bad as they may be, are,
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in so far as they relate to the conduct of the accused and infer-
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ences to be drawn therefrom in connection with the offence with

	

REx

which they stand indicted.

	

v.
CAaiERON ,

No one of the accused is here charged with the commission CELONA

of any offence under those sections of the Criminal Code set

	

AN D
BARRAGE

out in the indictment pertaining to criminal immorality or
McIntosh ,

gaming, or indeed with any offence set out in the Criminal Code

	

co. J.

of Canada, as the Crown in that regard has already exacted th e

penalty from the accused Celona and Barrack .

The accused now stand before the Court indicted with con-
spiring to effect a public mischief by perverting the course o f

justice, and for no other offence .

The unlawful purpose alleged by the Crown is the want o f

enforcement of the sections of the Criminal Code as to immoralit y
and gaming, and not as against the accused Celona and Barrac k
in particular, but the want of enforcement of these section s
generally against all offenders during the period mentioned i n

the indictment, and that the accused entered into a combinatio n
and agreement for such unlawful purpose.

The gist of this offence is in the combination and agreement
between the parties, which mast be common to all of them . This ,

then, is wholly a question of evidence of participation of th e
accused in such design and which mast be proved by the Crown
with reasonable certainty .

The majority of the cases shew that the evidence in each

case must be considered on its own merits, as there has bee n

laid down no rule as to what constitutes an act of agreement .
The merits of the evidence before the Court must b e
examined for the purpose of. finding if such agreement exists
between the accused, and it matters not whether the unlawfu l

purpose suggested was, or was not brought into effect, as lon g
as it has been definitely proved that such agreement exists t o
effect such unlawful purpose. The foundation of the Crown' s
case is the agreement for the unlawful purpose, being
the alleged existence of a continued condition of crimina l
immorality without the active and continued enforcement of th e
law in that regard by the police force under the accused Cameron
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by virtue of his office as chief of police, because of the allege d
agreement for that purpose between the accused .

It is the purpose of the agreement which determines whethe r

it is a criminal conspiracy or not, and if the purpose of thi s

conspiracy is that alleged by the Crown, it would undoubtedly

be unlawful and a public mischief .

During the period in question the records of the city polic e
force shew 60 prosecutions for such offences, one against the
accused Celona and two against the accused Barrack, and none
against other indicated places . This is inconclusive as sheavin g
lack of law enforcement in this regard, as the number of offences

actually committed is unknown. It is notorious, and the evidence

shews, that the city police in their undermanned condition durin g

the indicated period were faced with a tremendous problem in the

suppression of crime, particularly that known as major crime, an d

the city was overrun with evil-doers of all descriptions and seriou s
offences «-ere much greater then in number than in norma l

times. In other words, the activities of the police were neces-

sarily concentrated in the suppression of major crimes rathe r
than those of the nature indicated, as being in that regard th e
result of a condition incident to all seaports of consequence, even

in normal times . Major crime was rampant, there being 101 4

arrests alone in the City of Vancouver in 1933, and 1181 i n
1934 . This is the evidence produced by the Crown as evidence
of unlawful purpose as forming part of the allegation of th e
existence of the agreement between the accused to carry int o
effect the non-enforcement of the sections of the Criminal Code

as to sexual immorality .

In addition to the evidence of existing conditions of crim-
inal immorality, there are the episodes of association of the
accused Cameron and Celona. The two police boat cruises, the
assemblage at Cameron's ranch, the two meetings at police
headquarters, and the meeting at his home . From these in
particular, and the evidence in general, the Court is asked fro m

the conduct of the parties, and inferences deducted therefrom ,
and collateral circumstances, to construe an agreement between
the accused to carry into effect the alleged -unlawful purpose .
These occurrences are subject to survey. If the constitute the
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at none of these meetings was the accused Barrack present . To

succeed, the Crown must shew that the design was common t o

all of the accused, and although actual communication or

physical contact is unnecessary, still each of the accused must b e

shewn to have his part in the design, and that they acted i n

concert . The official police atmosphere is common to all these

incidents . The first police boat cruise was in search of bandit s

rumoured to be in Howe Sound, and for the purpose had, i n

addition to the regular police crew, the accused Cameron a s
chief of police, deputy chief Murdoch, and detectives Han n

and Pettit, as well as accused Celona and one Turone. The

police were fully armed . On the second cruise the regular police

crew, the accused Cameron as chief of police, a well-known bar-
rister and his wife, and another woman and the accused Celona ,
and Turone, were on board. At the two meetings of accuse d
Cameron and Celona at police headquarters a police constabl e

was in attendance on call, and they were surrounded by all th e

activities of the city's central police organization, and at th e

November meeting at his home police officers Tisdale and Dunlop ,

and detectives Pettit and Hann were present . The accused

Cameron denies that the accused Celona and Barrack wer e
present when he visited Radinsky with police officer McGregor .
Even at the much-accentuated meeting at the ranch there wer e

present the deputy chief of police and chief inspector of detectives

McNeill, head of the criminal investigation department, in
addition to accused Cameron and Celona and certain underworl d
characters . At all those meetings no secrecy is observed. The
police boat leaves from and returns to its regular landing stage ,
the ranch meeting is open to many, with superior police officer s

in attendance, and the two meetings at police headquarters wer e
in the official room of the chief of police .

It is significant that nothing was said and nothing occurred

outside of the actual meeting of the accused and the manner in

which they conducted themselves to indicate the existence of th e

suggested agreement. The element usual in such eases is als o

absent . Money, or money 's worth, is the cement which com-

monly binds conspirators together, and here it is non-existent .

1935
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C. C . J . C . C . In a recent case of police corruption, that of Rex v . Meyr ick ,
1935 supra, the prime factor sheaving the existence of an agreemen t

REX

	

to pervert justice was the evidence of the receipt by the polic e
v.

	

officer Goddard of bank notes and cheques . It is true thatCAMERON ,
CELONA evidence of conversations between the accused, or the passing o f

AND

	

money is unnecessary, if their conduct and collateral circum -BARRACK

	

y

stances give rise to reasonable certainty of the existence of th e
McIntosh,

co J . agreement, but such valuable consideration being present woul d
obviously point to its existence and the existence of such agree-
ment must be obvious . There is left the conduct of the accuse d
Cameron in association with the accused Celona and Barrack ,
and other underworld persons, and the collateral circumstance s
surrounding their association from which to construe the alleged
agreement . The explanation of this phase of the problem is
offered by a witness for the Crown . The present chief inspector
of detectives, McNeill, who has been with the Vancouver polic e
force since 1912, and whose enviable record is above reproach ,
explains the methods employed by the criminal investigation

department of which he is the head, in search of criminals an d

the discovery of their criminal activities . In criminal investi-

gation work he states that the police depend, as far as majo r
crime is concerned, to a large extent upon information derive d
from the underworld sources and is bound to, in order to keep

down major crime and says, "We could not go very far if w e
went by our own ocular observation" and efforts made in keepin g
down crime is based on this information . This is confirmed by

other superior officers. Dangerous criminals being of the

underworld and places of ill repute, knowledge of them an d

their activities would be discoverable by the police from thos e
living in such an invironment and accessible by the police, a s
seemingly were the accused Celona and Barrack . It is not for
the Court to decide whether this practice is a right and prope r
one but rather and only to find that such practice exists in polic e
circles of authority . The general instructions seem to have bee n

to get the major criminals as the prostitutes were always access-

ible . The accused Celona and Barrack being persons of th e

underworld were evidently used for this purpose by the accused
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Cameron as chief of police . Erle, J ., in Reg. v . Duffield (1851), C. C . J . C . 0 .

5 Cox, C .C . 404, says, p . 434 :

	

1935

The unlawful . . . conspiracy [may] be inferred from the conduc t

of the parties . . . , all tending towards one obvious purpose."

	

RE x
v .

There must therefore be one obvious purpose only, and that, the CAMERON ,

unlawful one as shewn by the evidence, and the evidence here CE
ND

A

does not tend only to the wrongful purpose alleged by the Crown, BARRACK

but is capable of another and innocent construction .

	

McIntosh ,

Bayley, J ., in Reg. v. Hunt (1820), 1 St. Tri. (N.S.) 171 at

	

co . J.

p. 437 says :
The circumstances [must be] such as imperiously call upon you to say

that they could not have occurred but in pursuance of a previous conspiracy

and plan between the parties, . . . , and therefore, will entirely war -

rant the conclusion of conspiracy .

As the finding to be made by the Court is one of fact as t o
the existence or non-existence of the alleged agreement, the whol e
evidence adduced does not disclose that such agreement or com -

bination of conspiracy, as alleged by the Crown, exists, and th e
onus to establish such an agreement of criminal combination is
upon the Crown. In the final analysis the Crown must establish

the guilt of the accused beyond a reasonable doubt and has
obviously failed to do so.

The accused are not guilty of the offence for which they stand
indicted .

13
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TIIE CANADA LIFE ASSURANCE COMPANY v .
COUGHLAN ET AL.

Mortgage—Non-payment of taxes--Foreclosure—Right of—Taxes paid b y
mortgagee—Order for foreclosure granted—Period for redemptio n
twelve months .

The plaintiff holding a mortgage on the defendant's premises for $100,000 ,

paid the taxes for the years 1932, 1933 and 1934, amounting t o

$25,934 .88 . In an action for foreclosure on the ground that the defend-

ants were in default in payment of taxes under said mortgage which

the plaintiff paid :

Held, that in the particular circumstances of this, case a foreclosure orde r

should be granted, but the period for redemption should be twelv e

months .

ACTION for foreclosure . The facts are set out in the reason s
for judgment. Tried by FlsxER, J. at Vancouver on the 5th
of June, 1935 .

A . Alexander, for plaintiff .
Bourne, for defendant .

Cur . adv. vult .

28th June, 1935 .

Frsi-liar, J . : If I understand aright the judgment of th e
Court of Appeal (unreported) on appeal from my judgment in
Tat ,off v . Pad (1934), 49 B.C. i4 the Court of Appeal decided
in such ease that foreclosure proceedings could be taken for
default in taxes, even where the mortgagee had not paid such
taxes before action brought, but refused upon the particula r
facts of the case to grant an order for foreclosure though appoint-
ing a receiver or agent to receive the rents and profits an d
reserving liberty to apply.

In the present ease the plaintiff alleges in paragraph 5 of the
statement of claim that default has been made in payment o f
taxes under said mortgage which the plaintiff has paid . In it s
defence the defendant John Joseph Coughlan denies the allega-
tions contained in said paragraph 5 but I find that such allega-
tions have been proved . I also hold that the plaintiff is in no
worse position by reason of the clause in the mortgage referre d
to on the argument herein as the sixth paragraph on page 3
thereof or by reason of having made and pleaded payment of



L.]

	

BRITISH COLUMBIA REPORTS .

	

195

the taxes and that the action has not been brought prematurely .
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Having reached the conclusion therefore that it cannot be sue-
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cessfully contended that foreclosure proceedings do not lie in
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judgment for foreclosure that the plaintiff is contendingg for
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should be granted or if the plaintiff should only have the

	

C O
appointment of a receiver with liberty to apply . As has been COUGHLA N

already intimated the Court of Appeal in the Tatroff v. Ray Fisher, J.

case, supra, refused to grant the judgment for foreclosure but

(lid appoint a receiver or agent with liberty to the plaintiff t o
apply. I think it is a fair inference from the judgment delivere d
by the Court of Appeal in the Tatroff v. Ray case that it wa s
owing to the particular circumstances of that case that the Cour t
felt it was unable to grant the judgment for foreclosure . As I
recall the particular circumstances of that case I also think tha t
upon the hearing of the appeal it would be apparent that a
comparatively small amount remained unpaid on account o f

the taxes and that the receiver or agent, if appointed, would b e
able to pay out of the incoming rents and profits, as matter s
then stood, something on account of such taxes and thus pay off
the arrears within a reasonably short time.

It seems to me that the particular circumstances of the present
ease must be seriously considered to see if the case must b e
distinguished from the Tatroff case and a foreclosure order
granted. When I come to such consideration I think it mus t
first be noted that taxes paid by the plaintiff amount to the very
substantial suns of $25,934 .88 being taxes for the years 1932 ,
1933 and 1934 with interest and that upon the figures before me
the receiver would not be able to pay out of the rents and profit s
received anything on account of the said taxes sued for unles s
and until there is some substantial increase in the net receipt s
from the premises . I think in this respect the case is distin-
guishable from the Tab-off v . Ray case and that a foreclosur e
order should be granted.

I still have to consider, however, the argument by counse l

on behalf of the said defendant that in any event the redemptio n

period should be longer than the usual period of six months . On

this phase of the matter I may say at the outset that I do not
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agree with the suggestion of counsel on behalf of the plaintiff
that the time should be shorter than six months . With respect
to making the time longer than six months counsel for the
plaintiff relies on Western Imperial Co . v. Nicola Land Co .
(1921), 29 B.C. 390 where MARTIN, J.A. at p. 393 refers t o
the six months ' period being appointed in accordance with th e
long-established and invariable practice of the Court" but i t
may be noted that in the same case MARTIN, J . A. says, at p . 393 :

I am unable to take the view that the Court is powerless and must clos e

its eyes to new conditions created by extraordinary times and circumstances .

It is or must be admitted that though the usual redemptio n
period in foreclosure actions has been six months such action s

with respect to taxes merely have not been common until recently .

It must also be noted that by virtue of the Vancouver Enablin g
Act, 1935, an attempt is being made to make it possible for
an owner of Vancouver property to pay his arrears of taxes by
instalments under what might be called a consolidation of taxes

plan and therefore it seems to me that under certain circum-
stances a mortgagor might fairly be allowed some further time
within which to endeavour to pay the taxes. In the present case
these taxes were paid by the plaintiff mortgagee at a time when,

according to the evidence before me, it must have been apparen t
that some such consolidation plan was likely to be available fo r
the mortgagor . It is also apparent that the value of the mort-

gaged premises at the time the mortgage was taken in 1927 was

at least double the sum of $100,000 advanced and that th e
premises are situate in what might be called the heart of th e

business district in the City of Vancouver . The premises are
by no means vacant property and I would say there is at leas t
some justification for a little optimism on the part of the mort-
gagor with respect to an improvement in the future net receipt s

and in the value of the premises .

Dealing with this case then upon its own particular circum-
stances I have to say that my conclusion on the whole matter i s
that a foreclosure order should be granted but that the perio d

for redemption should be twelve months. Judgment accordingly
in favour of the plaintiff as claimed with costs .

Judgment for plaintiff .
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REX v. KIRKHAM .

Criminal law—Conriction—Sentence—Application for leave to appeal fro m
—Criminal Code—Secs . 773 (d), 777, 779, 1013 (2) and 1079 .

The accused was convicted for indecent assault on a girl nine years of age

and sentenced to two months' imprisonment by the pollee magistrat e

of Victoria on the 2nd of April, 1935. Notice of motion by the Crown

for leave to appeal from sentence under section 1013 (2) of the Criminal

Code was served on the accused when serving his sentence in the

Provincial prison. He was discharged from prison on the 23rd of May

and the motion first came on for hearing on the 4th of June following .

Held, that section 1079 of the Criminal Code does not come into operatio n

until the question of what is the proper term of imprisonment to be

"suffered" has been finally decided by the proper tribunal for that pur-

pose and therefore the jurisdiction conferred by said section 1013 (2 )

should be exercised by granting the motion .

The jurisdiction under said section 1013 (2) is not conferred upon the

"Court of Criminal Appeal" as it is in England by section 3 (c) of the

Criminal Appeal Act of 1907, but upon "a judge of the Court of Appeal, "

a jurisdictional distinction which was overlooked by the Court o f

Appeal in Nova Scotia in Rex v. Musgrave and Reid (1926), 58 N .S .R .

536 and again in Rex v. MacKay (1934), 62 Can . C .C. 188, wherein the
Court exercised jurisdiction propriu mote, based upon an English

decision under the said different statute .

MOTION by the Attorney-General under section 1013 (2) of
the Criminal Code for leave to appeal against the sentence passed
by the police magistrate of Victoria on the 2nd of April, 1935 ,
of two months for indecent assault on a girl of nine years of
age. Heard by MARTIN, J.A. at Victoria on the 4th and 25th
of June, 1935 .

Pepler, D. A.-G., for the Crown.
Stuart Henderson, for accused .

Cur. adv. vult .

6th July, 1935 .

MARTIN, J.A. : This is a motion by the Attorney-General of
this Province made, under section 1013 (2) of the Criminal

Code, to me, as one of the justices of the Court of Appeal, fo r
leave to appeal to that Court from the sentence imposed upon

C. A .

1935
June 4, 25 ;

July 6 .
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the convict under sections 773 (d), 777, and 779, by the polic e

magistrate of Victoria on the 2nd of April last, of two months '

imprisonment for indecent assault on a young girl nine year s

of age .

Upon this motion being brought on for hearing on the 4th o f

June last, pursuant to notice thereof duly given while the convic t

was still in the Provincial prison at Oakalla serving said sentence ,

objection was taken on behalf of the convict that as he had served

his said sentence (less the deduction for good conduct) an d

been discharged from prison on the 23rd of May, he ha d
"suffered the imprisonment awarded in the first instance," an d
therefore "shall be released from all further or other criminal

proceedings for the same cause," as declared by section 1079 of

the Code, which language, it was submitted, included this motio n

leading to a review of his original sentence, and Leym,an v.

Latimer (1878), 3 Ex. D. 352, and Hay v. Justices of Tower

Division of London (1890), 24 Q.B.D. 561, were cited.

In answer to this argument it was submitted by Crown coun-
sel that said section has no application to this motion because

it is not, in the true sense, "a further or other criminal proceed-
ing for the same cause," but only one to have it declared wha t
was the proper sentence that should have been imposed upon th e

convict in that "cause"—in other words to rectify a judicia l

error therein . In support of this submission it is pointed ou t
that the said section is an old one in our criminal jurisprudenc e

(vide section 120 of the Larceny and other similar Offences Act ,

Cap. 21, Can. Stats . 1869, and the Malicious Injuries to Prop-

erty Act of the same year, Cap . 22, Sec. 73) and appears as

section 42 of Cap. 181, R.S.C. 1886—the Punishments and
Pardons Act—and as section 971 of the Criminal Code of 1892 ,
long before any jurisdiction to review improper sentences and
declare and impose those which should have been originall y

passed was conferred upon our Courts of Criminal Appeal .

Such being the progressive history of the legislation, ther e
is, to my mind, no doubt that the present power of review an d
rectification (limited, be it noted, to sentences not "fixed b y

law" ) under sections 1013 (2), 1015, and 1012 (e) is an addi-

tional and supplemental power exercised not in further or other
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criminal proceedings in the same cause" but in the original

cause itself just as though the Appeal Court was at the end of

the trial passing the original sentence which should properly

have been imposed .
That this is clear appears from said section 1015 whic h

declares the new, wide, and various duties and powers impose d

on said Court in passing the "fit," i .e ., proper sentence when th e

appeal comes before it, viz . :
1015. On an appeal against sentence, unless the sentence is one fixed b y

law, the Court of Appeal shall consider the fitness of the sentence appeale d

against, and may upon such evidence, if any, as it thinks fit to require o r

to receive ,

(a) refuse to alter that sentence ; or

(b) diminish or increase the punishment imposed by that sentence, bu t

always so that the diminution or increase be within the limits of the

punishment prescribed by law for the offence of which the offender has bee n

convicted ; or

(c) otherwise, but within such limits, modify the punishment impose d

by that sentence ; and

(d) in any other ease shall dismiss the appeal .

And by subsection 2 the intention of Parliament is put beyon d

a doubt, viz . :
2 . A judgment whereby the Court of Appeal so diminishes, increases o r

modifies the punishment of an offender shall have the same force and effec t

as if it were a sentence passed by the trial Court .

There is nothing in the exercise of this power that is incon-
sistent with the fact that the term of imprisonment has bee n

"suffered" before the motion for leave to appeal has been dul y

made, or, if granted, before the appeal comes on for hearing ,

otherwise the object of the statute to secure the imposition of the

fit and proper sentence could be frustrated by, e .g ., a magistrate

"awarding" (section 1079) so short and trivial a sentence of

imprisonment that it could be "suffered" before it was possible

to move in due course to rectify it.
Counsel for the Crown cited Re Royal Prerogative of Mercy,

[1933] S.C.R. 269, upon the effect of section 1078 ; and also Rex

v . Williams (1912), 8 Cr. App. R. 71, 84 ; and Rex v. Denyer

(1926), 19 Cr . App. R. 93, to shew that the Court of Criminal

Appeal in England had, in the former case, granted leave t o

appeal from conviction after a sentence of six months had bee n

served, and in the latter, one of six days, and while they are no t
precisely in point, as this is an appeal from sentence, yet it is
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difficult to understand why the same principle should not apply .

Upon a careful consideration of the question, which is one

of importance, no other conclusion is, to my mind, open tha n
that section 1079 does not come into operation until the questio n
of what is the proper term of imprisonment to be "suffered" has
been finally decided by the proper tribunal for that purpose, and
therefore I should exercise the jurisdiction conferred upon m e
by said section 1013 (2) by granting the motion .

In so doing I think it desirable to draw attention to the fac t
that by our Code this jurisdiction is not conferred upon th e
"Court of Criminal Appeal" as it is in England by section 3 (c )
of the Criminal Appeal Act of 1907, but upon "a judge of th e
Court of Appeal" by said section 1013 (2), a jurisdictional

distinction which, with respect, was overlooked by the Court o f
Appeal in Nova Scotia in Rex v. Musgrave and Reid (1926) ,
58 N.S .R. 536 ; 46 Can. C.C. 45 ; and again in Rex v. MacKay

(1934), 62 Can. C.C. 188, wherein the Court exercised juris-

diction, propriu motu, based upon an English decision under the

said different statute, Rex v. Moscovitch (1924), 18 Cr . App .
R. 37, wherein "the Court [had] invited appellant's counsel t o
ask leave to appeal against sentence . "

Motion granted.

NOTE . On the 12th and 15th of July, 1935, the Court of Appeal, coram

MARTIN, MCPHILLIPS, MACDONALD and MCQUARRIE, JJ.A., heard the

appeal and gave judgment increasing the sentence to six months' im-

prisonment with hard labour .
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RE P. v . P. ; Y. INTERVENER . S . C .
In Chamber s

Practice—Divorce petition—Intervene) — Particulars of allegations—

	

193 5

Affidavit verifying—Order for—Divorce Rule 27 .

	

Aug . 6, 9 .

The petitioner in divorce (the wife) named a woman Y . and Y . was given

leave to intervene. The intervener demanded particulars of the allega-

tions set out in the petition against her. Particulars were filed but

were not verified by affidavit as required by r . 27 of the Divorce Rules ,

1925 . On an application to strike out the particulars because of th e

absence of the affidavit an order was made by Muarny, J. on the 17th

of June, 1935, that the petitioner file an affidavit verifying the particu-

lars and that the petitioner be given leave to amend the petition. The

petitioner drew an amended petition setting out the same and furthe r

allegations but did not file an affidavit in compliance with the order .
On an application by the intervener for an order that the cause b e

stayed until the order of the 17th of June be complied with in regard

to the filing of an affidavit :

Held, that the order of the 17th of June must be strictly complied with an d
that the cause be stayed until the petitioner do verify the particular s

filed in the original petition as required by said order .

APPLICATION by the intervener in divorce proceedings tha t
the cause be stayed until an order of the 17th of June, 1935, be
complied with in regard to the petitioner being required to file
an affidavit verifying the particulars filed in the original petition .
Heard by McDoNAZD, J. in Chambers at Victoria on the 6t h
of August, 1935.

C. L. Harrison, for the application .
F. C. Elliott, contra .

Cur. adv. cult .

9th August, 1935 .

McDoNAZD, J. : The order of my brother )Iunpnv, of the 17th
of June, 1935, must be strictly complied with : the cause will
be stayed until the petitioner do verify the particulars of th e
9th of May, 1935, as required by the said order . The petitioner
was given liberty to amend her original petition as she migh t
be advised, and to re-serve the same as amended. In my opinion
that is what she has done . I can find no direct authority on this,
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but the fact is that what she has issued and served is called b y
her an amended petition—that is what it purports to be, an d
was intended to be, and in my opinion that is what it is. Never-
theless she does not escape the necessity of complying in toto
with the order of the 17th of June.

As success has been divided there will be no costs of thi s
application to either party .

Application granted .

TURNER v. V1DETTE GOLI) MINES LIMITE D
(N.P.L.) .

Mining lawConflict of location—Assessment work and certificate of wor k

—Free miner's certifcate—Lapse of—Loss of claims—R.S .B .C. 1924 ,

Cap . 167, Secs . 4, 8, 12, 13 and 80 .

The plaintiff located and recorded two mineral claims in 1931 that wer e

kept in good standing, the last certificate of work having been recorded
in August, 1934 . The defendant company acquired a group of four

claims that were located and recorded in 1932 and 1933, said grou p
including within its boundaries the ground covered by the plaintiff' s
claims . The defendant recorded the necessary certificates of work fo r

five years' assessment work, and in July, 1934, gave notice of intentio n

to apply for certificates of improvements . In the plaintiff's advers e

action it appeared that the plaintiff's free miner's certificate expire d

on the 31st of May, 1932, and he did not obtain another certificate unti l

the 14th of June following, nor did he obtain a special certificate under

section 8 of the Mineral Act to cover the lapsed period . It was held o n

the trial that the lapse of the licence was a mere irregularity that wa s
cured by section 80 of said Act, and the plaintiff was entitled to
judgment .

Held, on appeal, reversing the decision of MCDoNAnn, J., that as the plaintiff

allowed his free miner', certificate to lapse without renewal thereof an d

without availing himself of the curative provisions of section 8 of sai d
Act, he forfeited all his rights and interests in any mining propert y
under section 13 of said Act, and section 80 thereof does not apply .

APPEAL by defendant from the decision of McDoLn, J . of
the 19th of November, 1934, in an action involving the title to
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the Revenue mineral claim, located by the plaintiff on the 20th

	

C. A.

of July, 1931, and the Portland mineral claim, located on the

	

193 5

27th of the same month . The necessary assessment work was TURNER

done on both claims and certificates of work duly recorded, the

	

V .
VIDETTE

last certificate of work for both claims having been recorded on GOLD MINES

the 2nd of August, 1934. The predecessors in title of the T .F.

	

LTD.

Fraction mineral claim, the Amy mineral claim, the Myrt a
mineral claim and the Percy mineral claim, now owned by the
defendant, staked said claims respectively on the 15th of Sep-

tember, 1933, the 16th of September, 1933, the 24th of June,

1932 and the 24th of June, 1934 . The necessary certificate s
of work for five years' work were recorded on May 11th, 1934 ,
and the requirements for certificate of improvements have bee n
complied with . The latter four claims cover the same ground

as the Revenue and Portland mineral claims . The plaintiff
allowed his free miner's certificate to lapse on the 31st of May ,
1932, and did not obtain another certificate until the 14th of
June following. It was held on the trial that the lapse of th e
certificate for two weeks was a mere irregularity which was
cured by section 80 of the Mineral Act, and the plaintiff
recovered judgment .

The appeal was argued at Vancouver on the 6th and 7th o f

March, 1935, before MARTIN, MCPHILLIPS, IACDONALD and

McQDARRIE, JJ.A .

C . F. H. Long, for appellant : The plaintiff allowed his free
er's certificate to expire for two weeks and did not obtain a

special certificate under the provisions of section 8 of the Act .
Under section 13 he lost all rights to the two prior claims : see
Engineer Mining Co . v. Fraser (1922), 92 L .J.P.C. 65 ; 128
L.T. 554 ; [1923] A.C. 228 ; [1923] 1 W.W.R. 449 . Once
they become forfeited there is no revival : see Crowe's Mines

and Mining Latins of B .C. 43 . The meaning of irregularity i s
considered in Peters v . Sampson (1898), 6 B.C. 405 ; 1 M.M.C .

247 ; Callahan v . Coplen (1899), 7 B.C. 422 at p. 425 ; 1

M.M.C. 348 at p . 353 ; 30 S.C.R. 555 ; Gelinas v . Clark (1901) ,

8 B.C. 42 ; 1 M .M.C . 428 ; Collor v. Manley (1902), 32 S .C.R .

371 ; 1 M.M.C. 487 at p. 500 ; Cleary v . Boscowitz (1901), 8
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B.C. 225 ; 1 M.M.C. 506 ; (1902), 32 S .C.R. 417 ; Payne Con-
1935

	

solidated Mining Co . v. Wilson (1902), 1 M.M.C. 485 .

TURNER

	

Archibald, for respondent : The plaintiff allowed his free
v .

	

miner's certificate to expire for fourteen days in 1932 . This i s
`'IDETTE

GOLD MINES an irregularity that we submit is cured by section 80 of the Act .
LTD . The certificates of work were taken out regularly from location

in 1931 . The last certificate was issued in August, 1934, and

the claims are in good standing. In the cases referred to they

never had a valid location which distinguishes them . Once we
have our certificate of work the lapse does not deprive us of ou r
title. It comes down to whether this is an irregularity : see
Cleary v . Boscowitz (1901), 8 B.C. 225 ; 1 M .M.C . 506 ;
(1902) 32 S.C.R. 417 ; Peters v. Sampson (1898), 6 B.C. 405 ;

1 M.-.C. 247 at p . 254. We cured our title on getting our

certificate of work .
Long, in reply : Section 80 does not come into play unles s

there is a dispute: see Gelinas v . Clark (1901), 8 B.C. 42 at p .
49 ; 1 M .M.C. 428 at p . 434 .

Cur. adv. vult .

On the 4th of June, 1935, the judgment of the Court wa s
delivered by

MARTIN, J .\ . : This appeal raises a new and importan t

question respecting the consequences of the expiration of a fre e
miner's certificate under the Mineral Act, Cap . 167, R.S.B.C .

1924 .
The relevant and undisputed facts are that the plaintiff whil e

he was a "free miner" within the definition of section 2 of tha t
Act, in that he was "lawfully possessed of a valid existing fre e

miner 's certificate, " under section 7 of "Part I . Free Miners

and their Privileges" of said Act, duly located, in July, 1931 ,

two mineral claims, the Revenue and the Portland, but when hi s
certificate expired, pursuant to section 5, on the 31st of May ,
1932, he did not take out a new one, as authorized by section 6 ,
and continued to be without one for two weeks thereafter when ,

on the 14th of June, he took out a new certificate, and sinc e

that time he has continued to "possess" the required certificates .
He neglected, unfortunately, to avail himself of the special
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remedy for his default in allowing his certificate to expire and

did not "obtain" a "special certificate" (at the increased fee of
$15) under section 8 (as it [hen stood before its further amend-
ment, by the addition of two more heads of relief on 7th April ,
1933, by the Mineral Act Amendment Act, 1933, Cap . 39,
Secs . 3 and 4) "within six months from the date of [the]
expiration" of his said ordinary certificate, and therefore h e
cannot now claim the limited curative "effect of reviving the

title" under that section (subject to intervening rights o f
property therein acquired by "other persons " ) to the claim s
that he had lost, as alleged, by "the lapse of his former certifi-
cate," and so it is submitted that he has irrevocably lost, sinc e

that lapse and the lack or revivor under section 8, all title theret o
because it is declared by section 12 :

Subject to section 13, no person or joint-stock company shall be recognize d

as having any right or interest in or to any mining property unless he or it

has a free miner's certificate unexpired.

The corresponding old section 9 of the Mineral Act of 1891 ,

Cap. 25, had no exceptions .

By section 13 subsection (2) as it then stood before amend-
ment it was further declared that :

On the expiration of a free miner's certificate, the owner thereof shall ,

subject to the right conferred by section 8, absolutely forfeit all of his rights

and interests in or to any mining property which may be held or claime d

by the owner of such expired free miner's certificate, unless the owner, on

or before the day following the expiration of the certificate, obtains a ne w

free miner's certificate : Provided that if any co-owner fails to keep up hi s

free miner's certificate, such failure shall not cause a forfeiture or act as an

abandonment of the said property, but the interest of the co-owner who fail s

to keep up his free miner's certificate shall, ipso facto, be and become vested

in his co-owners, pro rata, according to their interests ; etc.

And this complete deprivation, by the expiration of the certifi-
cate, of "all rights and interests in and to any mining property
which may be held or claimed by the owner of such expired fre e
miner's certificate" extends also to his free miner's rights a t
large as conferred by the next section, 14, which at once declare s
and limits them, as follows :

(1 .) Every free miner shall, during the continuance of his certificate ,
but not longer, have the right to enter, locate, prospect, and mine :

(a .) Upon any waste lands of the Crown for all minerals other tha n

coal ; and, etc.

This express limitation "during the continuance of his certifi -
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Cate, but not longer," is significant and of much consequence i n
determining the present question : it occurs so far back as in
section 37 of the Mineral Act of 1884, Cap. 10 .

Apart from said remedial provisions in sections 8 and 13 ,
there is nothing in this "Part I." of the Act, dealing with "Free
Miners and their Privileges," that enables a free miner to
recover a lost qualification or status that he had acquired under
said section 4 . The "Qualifications of free miners" are thu s
set out in section 4 :

(L) Every person over, but not under, eighteen years of age and every

joint-stock company shall be entitled to all the rights and privileges of a

free miner, and shall be considered a free miner, upon taking out a fre e
miner's certificate . A minor who becomes a free miner shall, as regards hi s
mining property and liabilities contracted in connection therewith, be treate d
as of full age .

These qualifications are few but large, and the Legislature, if
it felt so disposed, could have added to them by, e.g., requiring
"every person" to be a resident of this Province, or a Canadia n
citizen, or British subject, or otherwise .

The form of the certificate, which is declared by subsectio n
(3) not to be transferable, embodied in section 7, merits con-
sideration, viz . :

Flee Miner's Certificate .

(hot transferable .)
No.

This is to certify that

	

, of

	

, has paid m e

the sum of

	

dollars, and is entitled to all the rights and privileges

of a free miner from midnight on the

	

day of

	

, 19 ,

until midnight on the thirty-first day of May, 1 9

(Signature of officer issuing same. )

The "rights and privileges," as distinguished from "qualifi-
cations," that a person who has become entitled to "be considere d
a free miner" under said section 4 may enjoy are primarily se t
out in said section 14 of the same Part I ., but limited as afore-
said to "the continuance of his certificate but not longer . "

Then, by section 1.5 he is given the further right to "prospect
for minerals over all lands in the Province whether owned b y
railway companies or otherwise," as distinguished from the right
to enter, locate, prospect and mine on Crown lands under sai d
section 14.

And under the sub-title "General Rights," sections 17-28, hi s
rights are further defined. ; by sections 17 and 23 he is declared
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"entitled to all the minerals . . . within his claim," and to its
surface and "all the timber thereon" ; by section 18 his interes t

is defined as "equivalent to a lease for one year " ; by section 2 2

his right is conferred to certain machinery, property and or e
after abandonment ; by section 24 to "kill game for his own use"
at any period of the year while actually prospecting or mining ;
by section 27 to general relief from all faults of governmen t

officials ; by section 25, he acquires "rights and privilege s

granted to free miners by the Placer-mining Act " ; by section
28 he may become entitled to the forfeited interests of his delin-
quent co-owners ; and, finally, by section 126, his claim is pro-
tected from adverse location "during [his] last illness" and for
a year after his death .

In Engineer Mining Co. v. Fraser, [1923] A.C. 228 the
Privy Council adopted (pp . 231-2) the view of this Court, as
expressed by the Chief Justice (31 B.C. 229), that as the result
of allowing its free miner's certificate to lapse the plaintiff "los t
its legal status as a company entitled to hold mineral claims in
this Province ." To save himself from the consequences of thi s
decision the present respondent (plaintiff) invokes section 8 0
which, though then in force as section 28 of the Mineral Act ,
Cap. 135, R.S.B.C. 1897, was significantly not invoked in th e
Engineer case (doubtless because of the limitation placed upo n
it by Manley v . Collom, post) though the appellant claimed t o
be in the very strong position of having acquired a "fundamental
equitable title" based not merely upon certificates of work, bu t
the right to one of improvements (p . 231) under sections 36-7
of 1897 : it will be considered presently.

It is worthy of note that the right to a free miner's certificate
is a personal one and not transferable (section 4 (3), supra) and
so even a sheriff with writs of fieri facias in his hands has n o
power to take out a certificate, ordinary or special, for a free
miner to prevent his claim from lapsing "unless speciall y
authorized to do so," as was held by the old Full Court in
McNaaght v . Van Norman (1902), 9 B.C. 131 ; 1 \LM.C. 516 ,
518 and affirmed by the Supreme Court of Canada in 32 S .C.R .
690 ; 2 II .M .C. 7 .

It was not till the passing of the Mineral Act of 1891, Cap .
25, Sec. 9, that any provision was made to relieve a free miner
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from the consequences of "absolute forfeiture" of his claim i f
he allowed his certificate to expire and even then he was only
given one day to "obtain a new free miner's certificate" to save
it, and only in 1899, by section 4 of the Mineral Act Amend-
ment Act, Cap . 45 was provision made for special certificate s
to revive titles as in present section 8 ; and, continuing the
progressive remedial policy of the Legislature, the two addi-
tional remedies already noted and now contained in present
amended section 13 (relating to validation after five year s
despite lapse of certificate, and to the claim not being open for
location for six months after said lapse) were bestowed in 193 3
by the said amending Act, Cap. 39, Sec . 4, of 1933 .

After thus dealing with the "qualifications" and "rights and
privileges" of a free miner, the Legislature passes on, in "Part
II . Locating Mineral Claims," to make provision for his du e
exercise of the latter by prescribing in detail the steps necessary
to be taken to make a valid location after the "right to enter and
locate" one has been duly acquired under section 14, and acted
on under sections 34-5 .

It is unnecessary for present purposes to consider these
requirements for such a location, but it should be borne in min d
that from the beginning of our mining legislation they were hel d
by numerous and repeated judgments of the Courts of thi s
Province and of the Supreme Court of Canada to be imperativ e

(e.g ., Williams Creek Bed Rock Flume & Ditch Co . v. Synon

(1867), 1 M.M.C. 1 ; Wilson v. Whitten (1889), ib . 38, 49 ;
Bleekir v . Chisholm (1896), 8 B.C. 148 ; 1 M.M.C . 112, 114 ;
Clark v. Haney (1899), 8 B.C. 130 ; 1 M.M.C. 281 ; and Manley

v. Collom (1902), 8 B.C. 153 ; 1 M.M.C . 487, 504 notes) and
so in order to alleviate the hardships that were often occasione d

by the strict construction that the Courts were compelled t o
place upon the Act, even when tempering it in actual practice
as far as permissible by regarding "essential" or "substantial "
compliance with the terms of the statute as sufficient (example s
of which are to be found in Rutherford v. Morgan (1904), 2
M.M.C. 214, in my charge to the jury at p. 222, and in th e
judgment of Mr. Justice DUFF, now Chief Justice of Canada, in
Windsor v . Copp (1906), 12 B .C. 212 ; 2 M.M.C. 318, 325-6) ,
curative sections of different kinds were passed from time to
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time, the first, relevant to the present ease, being section 25 of

	

G. A.

the Mineral Act of 1891, Cap . 25, corresponding to present said

	

193 5

section 80, and the next, subsections (d) of section 16 of the
TuRxER

Mineral Act, 1896, Cap . 34, corresponding to present section

	

'v
E

•
V IDTTE

36, and it is to be borne in mind that this last section applies to, GOLD MixEs

and cures only, and subject to three specified conditions, the

	

LT" .
non-compliance with four specified "location" sections (29-32 )
and that there is no other curative section in that Part II. Upon
this very important section 36, there have been numerou s
decisions, most of them noted in Manley v . Collom, supra, and

it is only necessary to add the decisions of the Supreme Cour t
of Canada in Cleary v. Boscowitz (1902), 1 M.M.C. 506 ; 32
S.C.R. 417 ; and Docksteader v . Clark (1904-5), 2 M.M.C. 192 ,
302 ; and our recent decision in Berg v. Bosence (1931), 44
B. C . 71 .

Then, after thus dealing with the location of claims the Ac t
proceeds in "Part III . Recording Mineral Claims" to provid e
for their due recording by sections 39-44, and by section 4 4
emphatically declares :

A claim which is not recorded within the prescribed period shall be

deemed to have been abandoned ,

and section 54 prohibits relocation after failure to record unles s
by permission and upon penalty . The only relief with respec t
to recording that is granted by this Part III. is in section 46

which, upon one condition, relieves the free miner from th e
consequence of recording "through ignorance" his claim in a
wrong mining division : Cf. Francoeur v. English (1897), 6
B.C. 63 ; 1 M.M.C . 203 .

By the remaining sections of Part III. the Act sets out the
two duties (of doing annual work and recording the certificate
therefor) that are to be performed by a free miner after he ha s
"duly located and recorded a mineral claim" (section 48) i n
order that he "shall be entitled to hold the same," and section 4 9
declares :

Subject to section 50, if such work is not done, or if such certificate is no t

so obtained and recorded in each year, the claim shall be deemed vacant and

abandoned, any rule of law or equity to the contrary notwithstanding.

Section 50 (1) is an important curative one giving him th e
right, upon conditions, to record his certificate within 30 day s

14
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after the time for so doing has elapsed ; subsection (2) simpl y
entitles him to record a certificate of excess work for the follow-

TuaNER ing year or years, over the annual work done for the current year .

	

v.

	

Said section 54 is at once prohibitive and curative and mus tti IDETT E
GOLD MINES be read with sections 50 (1) and 44, because it declares that :

LTD . No free miner shall be entitled to relocate any mineral claim or any
portion thereof which he has failed to record within the prescribed period ,
or which he has abandoned or forfeited, unless he has obtained the writte n
permission of the Gold Commissioner to make such relocation ; and he shal l
hold no interest in any portion of such mineral claim, by location, withou t
such permission, for which permission he shall pay a fee of ten dollars .

This is important because it affords the only, and conditional ,
way in which the consequences of abandonment, imperativel y
imposed by said sections 44 and 49, can be avoided or
ameliorated .

It appears, clearly, from this necessary review of these thre e
Parts of the Act dealing with three distinct subject-matters o f
(1) personal qualification or statras of the free miner and rights
flowing therefrom ; (2) location of claims ; and (3) recording
and "holding the same" (section 48), that each Part impose s
certain distinct duties and obligations upon the free miner i n
relation to that Part alone, and also provides, within itself, fo r
certain distinct measures of conditional relief which are appro-
priate only to those specially designated failures to comply wit h
the otherwise intractable requirements of each separate Par t
that the Legislature has thought fit to, more or less, reliev e
against ; but for many failures no measure of relief whatever i s
given .

Such is the limited "curative" situation up to the end o f
Part III ., and in continuing this review of the Act, it is no t
necessary to discuss at any length Part IV ., relating to `" Crown
Grants of Mineral Claims" etc ., but it should not be overlooke d
that it also contains in sections 59 and 61 two special declara-
tions that two classes of Mining Recorder and Gold Commission -
er 's certificates "shall lapse and be absolutely void" for certai n
specified defaults, and also that these special forfeitures may b e
specially cured by the Lieutenant-Governor in Council unde r
the provisions of section 138 ; thus preserving in a marked way
the scheme of the Act that each Part shall carry its own remedy ,
if any, for defaults thereunder .
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Part V. "Conveyances and Transfers" may be passed over

	

C . A .

because it contains nothing material to the present question, so

	

193 5

we proceed direct to "Part VI. Disputes and Adverse Claims,"
TURNER

which brings up said section 80 for consideration, viz. :

	

v.
Upon any dispute as to the title to a mineral claim, no irregularity

GOLDiVIINE S

VIDETTE

happening previous to the date of the record of the last certificate of work

	

LTD .
shall affect the title thereto, and it shall be assumed that up to that dat e

the title to the claim was perfect, except upon suit by the Attorney-Genera l
based upon fraud : . .

It was submitted for the defendant-appellant that the wor d
"irregularity" is wide enough to include the lack of a free -
miner's certificate, despite the said requirements of sections 4
and 14 and the express declarations of sections 12 and 13 (2 )
that upon the expiration of the certificate the "owner" of th e
claim "shall absolutely forfeit all of his rights and interests in
or to it," and "shall [not] be recognized as having any right or
interest" therein.

In the admitted absence of any direct authority, severa l
indirect decisions were cited in support of the submission and
of the judgment pronounced below, which invokes them, and so
we have given them that very careful attention which a questio n
of this importance deserves, but, with every respect, when the
scope and structure of the Mineral Act are considered, as the y
must be, in the light of its said component, yet distinct, Parts,
said decisions afford no real foundation for the judgment under
review, which, if it be sound, involves the very grave, not to say
startling consequence, which must not be overlooked, that if
section 80 cures the present default of being two weeks withou t
a certificate, then it also cures every similar default for any an d
every indefinite period, e .g., of two years or more without limita -
tion.

Much reliance by respondent was placed on certain languag e
of my late brother IRVING in Peters v. Sampson (1898), 6 B.C .
405 ; 1 M.M.C. 247, a decision of the old Full Court in which I
sat with my late brothers W ALKEM and InvING, and we decide d
only that the expression "irregularity" in section 28 of the
Mineral Act, Cap. 135, R.S.B.C. 1897 (now said section 80 )
applied to defects in a certificate of work itself and include d
delay in recording it. My brother WALKEM, after considering
the section on pp. 254-5, thus concluded his view thereof :
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The section is not as clear as it might be, but the meaning of it, a s

1935

	

expressed in the last two lines, is that when a certificate of work i s
	 recorded the title shall be deemed to be perfect up to the date of record an d

TURNER not open to question except for fraud . . . . In my opinion, it wa s
v .

	

intended that the word "irregularities" should apply to certificates irregu -
VIDETTE lady issued as fully as it does, in practice, to locations or records irregu -

GOLD MINES

when endorsed by the recorder as having been recorded, is, in practice ,

accepted by a purchaser of a mineral claim as official evidence of a good

title up to the date of the record . Now this attack upon the certificate is,

in effect, an attack upon the title, for the title depends upon the certificate ,

and an attack upon the title, except for fraud, is absolutely prohibited b y

the section. . . . The requirement in section 24 as to annual work i s

evidently a matter of public policy and an essential feature of the Act ; bu t
the provision that the certificate of work shall be recorded is a minor matte r

which only concerns the holder of that document ; hence the delay in

recording it, which in this ease was at most seventy-two hours, may be

regarded as an irregularity, and one that is within the scope of section 28 .

This view I concurred in, as stated in Gelinas v . Clark (1901) ,

8 B.C. 42 ; 1 M.M.C. 428, 434-7 (note) (wherein I considere d
the effect of the decision of the Supreme Court of Canada i n
Callahan v . Coplen (1899), 1 M.M.C . 348 ; 30 S.C.R . 555 on
said section 28), and our brother IRVIxG went on (p . 255) to

enumerate six "requirements of title" and properly placed the

existence of a free miner's licence as the first of them, but there
is nothing at all in his language to warrant the assumption tha t
he held the view that because a title was "irregular" without

such a licence, therefore, the non-existence of that licence was a
mere irregularity, instead of being the foundation of a status

to acquire any rights at all under the Mineral Act . I never
heard him make such a suggestion, and it was obviously foreign
to the case that it should have been made, because we were no t
in any way considering the question of the absence of a licenc e
(since all parties concerned admittedly held one) but only th e
delay in recording a certificate of work, an entirely distinc t

question . But furthermore, that my brother IRVIxG had no

intention of making the, to me at least, surprising holding tha t

the lack of a licence was an "irregularity" within the meanin g

of that term as used in section 2S, appears clearly from th e

continuation of his judgment (p. 250) wherein he points ou t

that the primary "omission" (i.e ., "requirement" of title No. 1 )

t secure a licence was curable under the special provisions o f

LTD

	

larly made. It would be mischievous were it otherwise, for a certificate,
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section 143 of the Mineral Act (R.S.B.t . 1897, Cap . 135 ; 1

	

C. A.

M.M.C. 786) empowering the Lieutenant-Governor in Council

	

193 5

to "make regulations for relieving against forfeitures arising
TURNE R

under section 9 of this Act, i.e ., for lack of a licence, and there-

	

v.
VrvE•rzEfore in view of that special remedy section 28 was not applicable ; GolfMINE S

and he goes on to say that the third "requirement," the failure

	

Lrv .

to do the work, "in my opinion, is not an irregularity," thoug h
the due recording of it is. The final reason he gives for thes e
conclusions is that
As all the other irregularities of title have been specifically provided for, I
see no reason hy the section [28] should have been passed, unless it wa s

to include the case of non-recording [the certificate] .

It is further to be noted that in his said list of "requirements "

he overlooked the necessity of duly recording the claim, afte r
specifying as No. "(2) a proper location," and proceeded direc t
to consider No. "(3) doing of work—the failure to do this coul d
not be called an irregularity," as he correctly says, but the failur e
to record the claim was still less one (having been an imperativ e
requirement ever since 1884 at least by the Mineral Act of tha t
year, Cap. 10, Secs . 27 and 31), and above all nun-irregularitie s
would be the absence of any licence conferring the necessary
status to acquire and hold any title at all. It will be seen, there-
fore, that when his judgment is closely considered and under -
stood in the light of the statutory provisions then in force, it no t
only does not support the submission made here and below but
refutes it .

It is to be remembered that in adverse actions of any kin d
the first "requirement" of proof of "affirmative evidence of titl e
to the ground in controversy" under section 11 of the Minera l
Act Amendment Act, 1898, Cap. 33, was the free miner' s
certificate (as it is under sections 58, 12-14) as I decided i n
Schoenberg v . Holden (1899), 6 B.C. 419 ; 1 IM.M .C. 290 which
as the note on p . 291 says "has been repeatedly followed at nisi

pries- : that note was written in 1903 and since that time
neither it nor the decision has ever been questioned .

In the leading case of llanley v. Collor (1901), 8 B.C. 153 ;
1 M.M .C. 487 ; (1902) 32 S .C.R . 371 ; the Supreme Court of
Canada explained its decision in Callahan v. Cophen, followed
the dissenting views of my late brother DRAKE, and of myself
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in (relinas v. Clark, supra, and unanimously defined an d
restricted the operation of section 28 (now 80) saying, p . 501 :

In the case of Coplen v . Callahan, supra, in considering the effect tha t

should be given to the following sections of the British Columbia Minera l

Act, viz ., sees . 16 (g), 27, and 28, we held that every direction of sec . 16

was imperative, that any deviations from or irregularity in respect to suc h

directions were fatal to the location unless they come within the curativ e

provisions of sub-see . (g) ; that these were the only statutory provision s

that could be evoked in favour of an ot;~ ~u - invalid location ; that

sec. 28 did not include within its purview n

	

' , that had not been duly

located, but only those that had, and in ~,lu~ .~ee had become "minera l

claims" ; that the "irregularities" referred to must be such as occurred in

the interval between the final location and registration of the minera l

claim and the date of the record of the last certificate of work ; and that,

notwithstanding the certificate of work produced in that ease, an inquir y

might be had as to whether the provisions of sec . 16 had been so disregarde d

by the locator as to make his location invalid .

The judgment proceeded to show that section 28 had not dis-
placed section 27, and went on to say :

We thought that sec. 28, notwithstanding these limitations upon it s

alleged universality and to the efficiency of its certificate as well, did fulfi l

a useful purpose, and particularly in the following way .

Assume a valid mineral claim . Its owner before a Crown grant issues

is a tenant of the Crown . He must pay rent to the Crown . The Legislatur e

has permitted him to pay his rent either in money or work and to receiv e

from a duly appointed agent of the Crown a certificate of work or payment .

This really amounts to a receipt from the Crown of the tenant's annua l

rental . Whether the work was done or not, the money paid or not, was
the business of no one except the Crown . And so it was, I think, reasonabl y

enacted that whenever a dispute arose in which the payment of rent wa s

concerned, the certificate of the Crown's officer as to the payment of th e

rent was to be conclusive against the world (the Crown included) unles s

the Crown, upon suit by the Attorney-General upon ground of fraud, ha d

taken proceedings and succeeded in setting it aside .

This decision was immediately followed and affirmed by th e
same Court in Cleary v. Boscoo'itz (1902), 1 M.M.C. 50(3 : 32
S .(' .R. 117, and has not been departed from .

Not only, in iuy opinion, is there nothing in their Lordship s
said remarks upon section 28 to give any support to the vie w
that it can be c xpanded indefinitely in scope and time to cur e
the consequences and forfeitures imposed by section, 12, 13 an d
14, but, on the contrary, their whole tenor is strongly agains t
such a view .

Our duty in construing this section 80 was very aptly pointed
snit by my brother WaLki:_n in Peters V . Sampsou, supra, p. 252,
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when he cited the well-known language of Lord Herschel] . (with

	

C . A.

which Lord Chancellor Halsbury and Lord FitzGerald agreed,

	

1935

pp . 500-502) in the House of Lords in Colquhoun v . Brooks Tti*n,E$

(1889), 14 App . Cas . 493 wherein it was said, p . 506 :

	

v .

It is beyond dispute, too, that we are entitled and indeed bound when
VtnE1TE

Gannl[r xEs
construing the terms of any provision found in a statute to consider any

	

LTD .

other parts of the Aet which throw light upon the intention of the Legisla-

ture and which may serve to shew that the particular provision ought not

to be construed as it would be if considered alone and apart from the res t

of the Act .

That language is most applicable to the various provisions of

the statute before us (complicated as it is by a continuou s

stream of amendments for over half a century) as it has been

the endeavour to show, and after having given most careful con-
sideration to all its relevant provisions no other conclusion can ,
to my mind, with all due respect to other views, be reached than

that said section 80 has no application to the sole question

involved in this appeal and cannot be resorted to by the fre e

miner to "`revive the title" to his claim after he has first allowed

his certificate to lapse, and then neglected to take advantage o f
the special remedy provided by the Act for his relief from hi s
failure to comply with its imperative requirements .

That the Legislature could have had the intention of givin g

a wide and uncontrolled effect to section 80 is incredible when

it is borne in mind that it has been in force in essentials since

1891 (section 25) and therefore if it had the scope now con -

tended for there has been no n, say for the passing of th e
numerous progressive provisions . beginning with the year 1899 ,
as already noted, that have been enacted to give relief from the

forfeitures (that formerly was absolute	 Cf . section 46 of 188 4
and is still so preserved in present 13 unless redeemed as therei n

provided) consequent upon the failure of a free miner to kee p

his certificate alive .
This conclusion is in general fortified by the unusual pro -

visions of section 171 of the Act, viz ., as it stood at the time th e

certificate herein expired, and before its amendment in 1933, by

Cap. 39, Sec. 25, viz . :
171 . Every person who mines for any mineral for his own sole use an d

benefit in any waste land of the Crown in the Province, without having

obtained and being the holder of an unexpired free miner's certificate, shall .

on summary conviction, be liable to a fine not exceeding twenty-five dollars .
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This penal provision evidences the intention of the Legislature
in a striking way that the property of the Crown shall not b e
wrongfully appropriated. to "his own sole use and benefit" b y
one who, as the Engineer _Mining Co . case, supr=a, p. 231, decides ,
has "lost [his] legal status . . . to hold mineral claims "
and can therefore no longer "be considered a free miner" as th e
said 4th section of the Act declares .

It follows that the appeal should be allowed .

Appeal allowed.

Solicitor for appellant : G . F. H. Long .
Solicitor for respondent : F. Temple Cornwall .

WOO1)WORTH v. G_1GNE AND G 1GI. E.

Trial--Close of ease—T' the) et levee—Application to reopen ante allo w
in—Refu sed .

Judgment was reserved at the close of the trial and before judgment wa s
given the defendant applied to reopen the case and adduce further
evidence to contradict the evidence of a witness called by the plaintiff
to show that a witness T ., called by the defendant, could not have been
present in the office of the plaintiff at the time defendant signed a
certain document which was put in evidence .

Held, that if in such a case the rule in /Tasking v . Terry (1862), 15 Moore ,
P .C . 495 at pp. 503-4 should be applied, and the trial judge has no t
absolute and unfettered discretion to resume the hearing of an actio n

apart from the rules until entry of judgment, the application shoul d
be dismissed : if on the other hand the judge had an untramrnelled
discretion, the fundamental consideration being that a miscarriage o f

justice does not occur, then it is not in the interests of justice that th e

case should be reopened for further evidence, as the taking of th e
proposed further evidence along the lines indicated would result merel y
in placing oath against oath and is not of such a character that if i t
had been brought forward in the suit it might probably have altere d
the judgment .

%PPLIC_1TIO\ by the defendant to reopen the trial and
adduce further evidence before judgment was delivered. The
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facts are set out in the reasons for judgment . Heard by Fisnin,

J. at Vancouver on the 25th of June, 1935 .

Reid, P.C., for plaintiff .
:McPhee, for defendant .

Cur. adv. milt .

2nd July, 1935 .

FisuFn, J . : In this matter, having completed the taking o f

evidence and the hearing of argument in May last, I reserved

judgment but before any reasons for judgment were delivere d

I heard, on June 28th, an application by counsel on behalf of

the defendant to reopen the trial and adduce further evidence to
contradict the evidence of the witness Miss Rose Josephin e
McGrade, called on behalf of the plaintiff, and to show that th e

witness Mr. Teeporten, called on behalf of the defendant, wa s

elsewhere and could not have been present in the office of th e

plaintiff at the time the defendant signed there the documen t
(Exhibit 16) . Counsel on behalf of the plaintiff opposed th e

application and referred to Larsen v. flassard, [1934] 3

W.W.R. 224, and Clayton v. British American. Securities Ltd.

(1934), 49 B .C. 28, especially at p . 66. It must be noted that
in the cases referred to the application was made after th e
delivery of written reasons but before entry of the formal judg-

ment. In the present eaue, as intimated, the application wa s

made before the pronoune ent of any judgment . I still think,
however, that what was said by Boyle, J. in a passage in his
judgment in Sales v. Calgary Stock Exchange, [1931] 3 W.W.R .
392 at 394, applies . In Larsen v . Hassard, supra, I referred t o
the passage reading as follows :

It is in my view a serious matter to open up a trial after all the evidence

has been taken, and it should never be done unless it seems imperative i n

the interests of justice that the ease should be reopened for further evidence .

Reference might also be made here to what was said b y

MARTIN, J . A. in the Clayton case, supra, at pp . 44-5
Then we have the decision of the Privy Council in Healing v . Terry

(1862), 15 Moore, P .C . 493, wherein their Lordships thus stated the rul e

at pp . 503-4 :

the will consider, first, the rules established with respect to bills o f

review, and then deal with the difference which is suggested to exist between

that course of proceeding and the review of a report .

217
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"The rule which we collect from the eases cited in the argument is this :

1935

	

that the party who applies for permission to file a bill of review, on th e

	 ground of having discovered new evidence, must s pew that the matter so

WOODwoRTH discovered has come to the knowledge of himself and of his agents for th e

v.

	

first time since the period at which he could have made use of it in the suit ,
GAGNE

	

and that it could not, with reasonable diligence, have been discovere d

sooner ; and secondly, that it is of such a character that, if it had been
Fisher, J.

brought forward in the suit, it might probably have altered the judgment . "

In the present case it must be noted that during the cross -

examination of the defendant at the trial she was specifically

asked if Mr. Teeporten was with her in the plaintiff's office whe n

she signed said Exhibit 16 and she denied that he was . During
the cross-examination of Mr . Teeporten he was also asked if he
was present at the time and place aforesaid and he denied tha t
he was. I am satisfied that it was made quite apparent b y
counsel on behalf of the plaintiff during his cross-examinatio n

that the suggestion was seriously being made that Mr . Teeporte n
was with the defendant at the time she signed the said Exhibit
16, and ample notice given of the necessity of the defendant
preparing to meet fully this suggestion . Later on the witness ,
Miss McGrade, was called and I think her evidence undoubtedl y
meant that Mr. Teeporten was present when she says the sai d
Exhibit 16 was read over and then signed by the defendant .

No application for an adjournment was made after Mis s
McGrade gave her evidence but as already indicated the taking

of evidence was completed and the argument heard . The general

nature of the further evidence now proposed has already bee n

indicated . As I understand the matter it is not suggested tha t
there is any documentary evidence available that would con-
clusively contradict the evidence of Miss _MeGrade, but it i s
sought to introduce the oral evidence of other witnesses, no t

already called, to support the evidence of the defendant and 1[r .
Teeporten in contradiction of the evidence of Miss McGrade
with respect to the presence of Mr . Teeporten at the time Exhibi t
16 was signed by the defendant. On this phase of the matter I
have to say in the first place that I look upon hiss McGrade a s
an independent and credible witness and accept her evidence in
preference to that of the defendant and Mr . Teeporten. I have
also to say that in my view the taking of the proposed furthe r
evidence along the lines indicated would result merely in placing
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oath against oath, and I have come to the conclusion that it

	

S. C .

cannot be said that the evidence now brought forward is "of such

	

1935

a character that if it had been brought forward in the suit it Woonwo$TH

might probably have altered the judgment" as hereinafter pro-

	

v.
GAGNE

pounced or the reasons therefor. See Hosking ease, supra . The

real issue, of course, is not whether Mr. Teeporten was present Fisher, J.

when the defendant signed Exhibit 16, but whether the defend -

ant, as Miss McGrade says, read over said Exhibit 16 before she

signed it .

I pause here to note that if I understand aright the reasons

for judgment given in the Clayton case, supra, the Court was no t
unanimous as to the guiding principles to be applied to the fact s
of that particular case . In the present case, as already pointe d
out, no judgment had been pronounced when the application t o

reopen was made, and, if in such case the rule, as stated in th e
Hosking case, supra, should be applied and I have not an absolut e
and unfettered discretion as trial judge to resume the hearin g
of an action apart from rules until entry of judgment, the n
applying such rule here, I would say that the application shoul d
be dismissed . If, on the other hand, I have an untrammelled
discretion in the matter, "the fundamental consideration being
that a miscarriage of justice does not occur, " as MACDONALD,

J.A. says in the Clayton case at p . 67, then having carefully
considered the whole matter as it now stands I have to say i n
this ease, as I said in the Larsen ease, supra, that I am not con-
vinced that it is in the interests of justice that the case shoul d
be reopened for further evidence.

The application to reopen the trial and adduce further evidence
is therefore dismissed and I have to add that, having hear d

counsel on the application before delivery of any reasons fo r

judgment, I do not consider it necessary that any order shoul d
be taken out . See the Clayton case, supra, at p . 62 . I, therefore ,
proceed now to give my reasons for judgment on the case upo n
the evidence now before me .

On the main issues in this matter the oral evidence is ver y

contradictory but it is quite apparent that there are two writte n
documents, viz ., Exhibit 4, dated April 3rd, 1934, and Exhibit
16, dated October 31st, 1934, which were signed by the defend-
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ant on or about their respective dates and which the defendan t
1935

	

now seeks to repudiate . With respect to the document (Exhibit

vvo. ...T ..4) which may shortly be described as a written retainer o r
v .

	

authorization to the plaintiff to act as defendant's solicitor to
GAGNE

enforce payment of the Barger (Carlson) mortgage and incu r
Fisher, J . all necessary charges, the defendant alleges that she signed . th e

document under threat, duress and undue influence on the par t
of the plaintiff . With respect to the document (Exhibit 16)
which may be described shortly as a notice from the defendant
herein to Mr . Barger that the judgment against hint in favou r
of Ir. Carlson had been duly assigned to her as executrix an d
should be paid to her accordingly, the defendant alleges that
shortly before she signed. such document the plaintiff misrepre-
sented to her the nature and effect of the document and that
thereupon she went to his office and signed same without readin g
it at all . Undoubtedly these are serious allegations for the .
defendant to make and it . is or must. be admitted that in view o f
the written documents bearing her signature the burden of proof
is on the defendant who seeks to establish such a defence .

I have therefore now to consider the evidence offered by th e
defendant in support of her allegations as aforesaid and I hav e
to say first that, if I had not the evidence of the witness Mis s
MeGrade with respect to the signing of the said Exhibit 16, and

had to reach a conclusion on the whole matter without or apar t
from her evidence, I would find that the defendant had no t
satisfied the onus of proving either that she signed Exhibit 4
under threat, duress or undue influence or that she signe d
Exhibit 16 without reading it, under the circumstances as state d

by her . Having, however, before me for consideration th e

evidence of the witness Miss McGrade with respect to the signin g
of the later document (Exhibit 16) I have to say that I accept

her evidence as I have already indicated, and her evidence satis-

fies me that the defendant is not a credible witness and I fin d

that the evidence of the plaintiff should be accepted with respec t

to said Exhibit 4 and the instructions he says he received fro m

the defendant and the advice he gave her from time to time

during the period referred to in the evidence and covered by the

bill of costs referred to . I think it is a fair inference from the
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whole evidence, and I find that the defendant freely and volun-
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tarily retained the plaintiff and that though she may have been

	

1935

otherwise advised by the witness Mr. Teeporten, the defendant
waogWoRT H

was satisfied to follow the advice of the plaintiff, and knowing (Y v.
GAGNE.

what was being done from time to time continued to instruct
the plaintiff as her solicitor, until on or about November 19th, Fisher, J .

1934, when she in effect notified or had him notified by lette r

(Exhibit 17) that she had employed another solicitor and wishe d
the plaintiff to deliver up all papers and documents in connectio n
with the action against Carlson and Barger . I also find that th e
plaintiff never agreed to accept the sum of $200 as payment i n
full for his services and am satisfied that any conversation with

respect to the approximate costs of the litigation to the defendant
was on the assumption that the plaintiff would recover certai n
costs against the said Barger . Undoubtedly by the services
rendered by the plaintiff and the solicitors, whose charges th e
plaintiff agreed to pay, the defendant obtained judgment in a
mortgage foreclosure action with respect to the lands referred t o
in the statement of claim herein and an assignment in her favou r
of the judgment in favour of the said Carlson against the sai d
Barger . Since the assignment the defendant made such arrange-
ments with Mr. Barger as prevented the plaintiff from recovering
any of his costs against him .

I do not find it necessary to make a finding on the question
raised at the trial, as to whether or not a bill of costs duly sub -
scribed with the hand of the plaintiff, was sent to the defendant

by letter, as I think the two authorities referred to by bot h
counsel, viz ., In re Bush (1844), 8 Beay . 66 ; 14 L.J. Ch. 6 ; 50
E.R. 26 ; and Blake v . Hummel (1884), 1 Cab. & E. 345 ; 51
L.T. 430, 1 T.L.R. 22, conclusively shew that in any event an
unsigned bill of costs enclosed in or accompanied by a lette r

subscribed by the plaintiff solicitor referring to such bill i s
sufficient to satisfy the statute . See also Polley v . Anstruthe r

(1883), 52 L.J. Ch . 367 ; 48 L.T. 664, referred to by counsel
for the plaintiff.

With regard to the cheques received by the plaintiff, I have
to say that I accept the evidence of the plaintiff in preference
to that of the defendant with respect to the circumstances tinder
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which the cheque for $50 dated February 12th, 1934 (Exhibi t
1935

	

20) was given. As to the cheque for $10 (Exhibit 21), th e
woonwoBTH plaintiff seems to admit that the defendant may have expecte d

v.

	

the sum of $10 to be "readvaneed" to her though it might wel l
GAGNE

have been applied on account of the plaintiff's costs . As matter s
Fisher, J . now stand this small sum may be offset against the amount foun d

due the plaintiff .

If the defendant so desires she may have the bill of costs
referred to the taxation officer for taxation by indicating suc h
desire within a time to be agreed upon by counsel or to be spoken
to if counsel cannot agree.

Subject to such right with respect to taxation of the bill of
costs there will be judgment in favour of the plaintiff agains t
the defendant as claimed and the counterclaim of the defendant
will be dismissed .

Judjntent /'or plain t

TN RE BLO\CEY ESTATE .

li"ill—Direction as to payment of probate . legacy/ and succession duties—

Interpretation—B .C. Slats . 1934 . Cap . 56, Sec . 6 : Cap. 61, Sec . 27 .

A will directs the trustee to sell and convert into money all property, an d
"with . and out of the moneys produced by such sale, calling in . and
conversion and with and out of my ready money, pay my debts, funera l

and testamentary expenses and all probate, legacy and succession duties
and the following legacies ." Then follow legacies to a niece, a nurs e
and two sons, James and Harry, and then the will provides "All above
legacies to be free of probate, legacy and succession duties ." Then th e
will gave a quarter of the residue absolutely to James and one-third o f
the income from the investment of the remaining three-quarters of th e
residue for his life and upon his death to his wife for life and there -

after to their children. The remaining two-thirds of said income wa s
given to Harry for his life and then to his wife and then to thei r

children. On originating summons to determine the question "Did th e
testator according to the expressions in that behalf in the said will ,
intend that all probate, legacy and succession duties should be payabl e
out of the corpus of the estate? "

S . C ,

193 5
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Held, that the probate, legacy and succession duties are payable out of the
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respective shares (other than the three legacies) given by the will .

	

1935

ORIGINATING SUMMONS to determine a question arising IN R
EB Y

out of the will of the late J. T. Blowey, who died on January ESTATE

30th, 1934 . Heard by ROBERTSON, J. at Vancouver on the 2nd

of September, 1935 .

Dickie, for applicants.
Bull, I .C ., for trustee .

Cur. adv. vult .

9th September, 1935 .

ROBERTSON, J . : This is an originating summons to determin e
a question arising under the last will, dated October 26th, 1933 ,
of the late James Thomas Blowey, who died on January 30th ,
1934, viz. :

Did the testator, according to the expressions in that behalf in the said

will, intend that all probate, legacy and succession duties should be payabl e

out of the corpus of his estate ?

The will directs the trustee, The Canada Permanent Trus t
Company, to sell and convert into money all property (not con-

sisting of money) an d
with and out of the moneys produced by such sale, calling in and conversio n

and with and out of my ready money pay my debts, funeral and testamentary
expenses and all probate, legacy and succe ssion duties, and the followin g

legacies .

Then follow legacies to a niece, a nurse and his sons, Jame s
and Harry, and then the will proceeds :

All above legacies to be free of probate, legacy and succession duties .

Then the will gave to James a quarter of the residue of the
estate absolutely and one-third of the income from the invest-
ment of the remaining three-quarters of the residue for his lif e
and upon his death to his wife for life and thereafter to thei r
children. The remaining two-thirds of the said income wa s
given to Harry for his life and then to his wife and then to
their children.

It is submitted that if the testator had intended that onl y
the three legacies mentioned should be free of duties, he woul d
have inserted the word "only" after the word "legacies ." Section
6 of the Probate Duty Act, B .C. Stats . 1934, Cap . 56, and section
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Robertson . J .

27 of the Succession Duty Act, B.C. Stats . 1934, Cap. 61, impose
upon the executor the duty of paying, respectively, the probat e
and succession duty, so that, when the testator provided that th e
probate and succession duties should be paid by his executor, h e
was only directing what it would be its duty to do. In In re
Kennedy (1916), 86 L.J . Ch . 40 ; [1917] 1 Ch . 9, the Cour t
construed a will, by paragraph 7 of which the testator devised
all his property to his trustees upon trust to sell, and then directe d
that out of the sale moneys, and his ready money, they shoul d
pay, inter alia, his death duties . With reference to this War-
rington, L.J . said at p . 15 :

As to clause 7, I think the provisions of this clause as to payment o f

debts, legacies and death duties do not affect the question one way or th e

other . They are merely administrative provisions telling the trustees to

do what it would be their duty to do without such a provision. Moreover ,

such provisions as these cannot be complied with literally . There are many

payments which in the nature of things cannot be made until after th e

investment of the proceeds of conversion has been carried out. It would ,

in my opinion, be wrong to give to the details of such provisions a deter-
mining effect on the beneficial interests conferred by the will .

The result is that the direction to the trustee to pay the probat e
and succession duties does not assist the applicants . The last
paragraph quoted from the will "that all above legacies are t o
be free of probate, legacy and succession duties" applies only to
the three legacies mentioned .

The answer to the question is as follows : The probate, legac y
and succession duties are payable out of the respective share s

(other than the three legacies) given by the will .

Order accordingly .
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REX v. ANDERSON .

	

C . A .

Criminal law,Procuring miscarriage by instruments—Evidence of similar

	

193 5

acts by accused on other occasions—Admissibility—Criminal Code, June 10, 11 ;
&c. 303 .

	

July 16 .

On the trial of accused on a. charge of unlawfully using an instrument on a

woman with intent to procure a miscarriage, evidence tendered by th e

Crown of similar acts showing that on previous occasions instru-

ments were used by her on other women with like intent, was rejecte d

by the trial judge and the accused was acquitted .

Held, on appeal, per MARTIN, MCPHILLIrs and MCQUARRIE, JJ.A., reversing

the decision of LAMPMAN, Co . J ., that the uncontradicted evidence of

the woman upon whom the alleged operation was performed was i f

credible (and there is no suggestion by the judge that it was for an y

reason untrustworthy) established the Crown's ease and under th e

circumstances the Crown counsel was justified in tendering in chie f

the evidence of three or more witnesses to prove that the accused unlaw -

fully used instruments of the same kind upon them for the same purpose ,

and the judge could and should, in the proper exercise of his discretion ,

in the absence of any admissions by the accused and without a clear and

unequivocal statement of her defence, have admitted said evidence whe n

so offered, or at least reserved the question of its admission for late r

consideration when the defence had been clearly defined : the prope r

course under said circumstances was to allow the appeal and direct a
new trial .

Per MACDONALD, J.A. : That it is part of the Crown's case to show "intent "

and "unlawful" use of instruments . Any evidence bearing on intent ,

design or unlawfulness is part of the res gestw . "Intent" or "design"

being a necessary element in establishing guilt, any evidence disclosing

it is admissible . Repeated use tends to make it more probable that th e
"intent" or "design" was of a criminal nature . It follows that it is

evidence relevant to the issue and there should be a new trial .

APPEAL by the Crown from the decision of LAMPMAN, Co. J .
of the 25th of February, 1935, acquitting the accused on a
charge
for that she, the said Nellie Anderson, on or about the 5th day of October,

1934, in the City of Victoria, . . . , did with intent to procure th e

miscarriage of a woman, to wit, Margaret Irene Sinclair, unlawfully us e
on her, . . . , an instrument contrary to the Criminal Code .

The facts are set out in the reasons for judgment .
The appeal was argued at Victoria on the 10th and llth of

June, 1935, before MARTIN, _MCPHILLIPS, MACDONALD and
MCQUARRIE, M.A.

Jackson, K.C., for appellant : The operation on the woman
15
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took place on Friday, the 8th of October, 1934, and on the fol-
lowing Monday at the hospital Dr . McNiven found a rubber
catheter in the woman's vagina . Evidence of other abortion s
being brought about by the accused was not allowed in . There
was a mistrial : see Rex v. Bond (1906), 75 L .J.K.B. 693 ;
Kenny's Outlines of Criminal Law, 14th Ed ., 374 and 405 ;
Reg. v. Cooper (1849), 3 Cox, C .C. 547 ; Director of Publi c

Prosecutions v . Ball (No. 2) (1910), 80 L .J.K.B . 691 ; Rex

v. Shellaker, [1914] 1 K .B. 414 ; Makin v . Attorney-Genera l

for New South Wales (1893), 63 L .J.P.C. 41 at p . 43 ; Brunet

v . Regem (1918), 57 S .C.R. 83 ; Rex v . Hamilton, [1931] 3
D.L.R. 121 ; Rex v. Pinsk, [1935] 1 D.L.R. 307. There was
error in not admitting the evidence other than that of the woman
upon whom the operation was performed : see Rex v. Ah Jim

(1905), 10 Can. C .C. 126 ; Rex v. Sadicic Bey (1914), 2 5
Can. C .C. 259 ; Rex v. Kellen (1927), 33 O.W .N. 153 ; 1 0

C.B. Rev. 271 . There was ample corroboration : see Rex v .

Steele (1923), 3: B.C . 197, and on appeal [1924] S .C.R. 1 ;
Roscoe's Criminal Evidence, 15th Ed ., 1001 ; Rex v . .leGi ;ney

(1914), 19 B .C . 22 ; Rex v . Irwin Din (1910), 15 B.C. 476 ;
Rex v . Ba.sLeruille, [1916] 2 K.B. 658 ; Rex v. Bristol, [1926 ]
4 D.L.PL 753 ; Rex v. Brindley (1903), 6 Can . C.C. 196 .

Maclean, I .C ., for respondent : This was a married woman
upon whom the operation was alleged to be performed . If it i s
a mixed question of law and fact there is no jurisdiction to hea r

the appeal : see Rex v. McClain (1915), 23 Can. C.C. 488. The

question of corroboration is a mixed question of law and fact . It
is unsafe to convict on the uncorroborated evidence of an accom-

plice : see Brunet v . Regem (1918), 57 S .C.R. 83 ; Rex v. Jones

(1935), 49 B .C. 537 ; Brunet v . Regem, [1928] S.C.R . 375 ; Rex

v. Schrr'a,tzenhauer (1935), 50 B .C. 1 . As to what amounts to

corroboration see Rex v. Baskerville, [1916] 2 K.B. 658 ; Rex

v. Bond (1906), 75 L .J.K.B. 693 ; Makin v. Attorney-General

for New South Wales, [1894] A.C. 57 at p. 62 ; Rex v. Shel-

laker, [1914] 1 K.B. 414. In the case of Brunet v . Regem

(1918), 57 S .C.R. 83, it was to meet the defence set up that th e

evidence was allowed in of previous cases of performing abortion .

See also Rex v. Christie, [1914] A.C. 515 ; Perkins v . Jeffrey,
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[1915] 2 K.B. 702 at p. 708. Appellant does not suggest tha t
he wants to put in the evidence to establish a system : see Brunet

v . Regem (1918), 30 Can . C.C. 16 at p. 51 .
Jackson, in reply : The admissibility of evidence of previou s

abortions is not limited to rebuttal of a defence set up but i s
proper evidence as part of the Crown's case : see Lord Herschell
in Jiakin v. Attorney-General for New South Wales (1894) ,
A.C. 57 at p . 65 ; "or to rebut a defence which would otherwise
be open to the accused . " See Jeff, J . in Rex v. Bond (1906) ,
75 L.J.K.B. 693 at p . 709 discussing the same principle in Rex
v . Wyatt (1903), 73 L .J.K.B. 15 ; [1904] 1 K.B. 188 and
adopting this expression of Lord Herschell, and see also Darling,
J. in the Bond case at p. 707, "to negative some possible
defences." That evidence of this kind is not restricted to rebuttal
of defence but is open to the Crown and admissible in the Crown' s
case proper is expressly held in Rea; v. Hamilton, [1931] 3
D.L.R. 121 .

Cur. adv . cult.

16th July, 1935 .

MARti1'I :c, J . A . : This is an appeal by the Crown from the
acquittal of the respondent by LA ,N Paixx, Co. J., in the County

Court Judges' Criminal Court at Victoria on the charge tha t
the respondent
on or about the 5th day of October, 1934, at the City of Victoria, in th e
County of Victoria, in the Province of British Columbia, did with inten t

to procure the miscarriage of a woman, to wit, Margaret Irene Sinclair .

unlawfully use on her, the said Margaret Irene Sinclair, an instrumen t

contrary to the Criminal Code .

The relevant section of the Code is 303, viz . :
Every one is guilty of an indictable offence and liable to imprisonmen t

for life who, with intent to procure the miscarriage of any woman, %r het :be r

she is or is not with child, unlawfully administers to her or causes to be

taken by her any drug or other noxious thing, or unlawfully uses on her

any instrument or other means whatsoever with the like intent .

The gist of the present charge is the "intent to procure th e
miscarriage . . . [by] unlawful use [of] an instrument, "
and to prove it the Crown called as a witness the said Margare t
Sinclair who swore a rubber tube was used on her person by th e
accused with intent to procure her miscarriage, she being tw o
and one-half months pregnant at the time, and that she paid the
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accused money for doing so, and the miscarriage took place thre e

days thereafter, on the 8th of October, in the hospital to whic h

she had been taken the preceding evening .

In further support of the onus to establish intent the Crow n

counsel tendered the evidence of three or more witnesses to prov e

that the accused had unlawfully used instruments of the sam e

kind upon them for the same purpose as upon Margaret Sinclair ,

but upon objection it was excluded, the learned judge relyin g

upon his interpretation of the leading case of Brunet v. Regent

(1918), 57 S .C.R. 83, and on a citation he gives from Kenny' s

Outlines of Criminal Law, 14th Ed ., 374, and makes the deduc-

tion from the latter that such evidence is only admissible if th e

act is admitted," but it is to be observed, with respect, first, that

the passage is misapprehended and misapplied ; second, that i t

is obviously not exhaustive ; third, that if it is it does not apply

to this ease because the act is not admitted but denied, of whic h

more later ; and, fourth, if correct as to the English practice i t
is contrary to our practice in Canada, as shall appear .

In the recent valuable treatise by the late lamented Mr.

Justice Ivory, and associates, on "Criminal Law and Procedure"

in Ilalsbury's Laws of England, 2nd Ed ., Vol. 9, pp . ix ., 186-8,

sec. 270, it is well said, by that high authority, based upon many

decisions noted :
But where a guilty knowledge or intention or design is of the essence of

the offence, proof may be given that the defendant did other acts similar to

those which form the basis of the charge. Such acts may be proved, whethe r

they were done before or after the acts which form the basis of the charge ,

and even if they form or have formed the basis of other charges. The

evidence, which must be of transactions having such a news with the

offence charged that it forms part of the evidence on which that offence i s

proved, is admissible to show not that the defendant did the acts whic h

form the basis of the charge, but that, if he did such acts, he did the m

intentionally or with the knowledge of some fact, and not accidentally, o r

inadvertently, or innocently, or that they formed a part of a system .

Similarly evidence of articles found in the possession of the accuse d

person is generally admissible to prove identity and the practice of th e

accused, but there must be a nexus between the article found and th e

offence charged .

Brunet' s case, supra, the learned judge treated below as bein g

an authority for holding no more than that such evidence may be

given only in rebuttal, and the expressions therein to the effec t

that it may be also given in chief he disregards as ()biter dicta,
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but, with every respect, that is a misconception of the scope and
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extent of the decision and also an omission to note that it involves
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much more, as was necessary, because the two relevant questions —
RE x

submitted in the case reserved (p . 84) were :

	

v .
(2) That the trial judge erred in admitting evidence of other criminal A's'

acts of the appellant.

	

Martin .

	

J .A .
(3) That, in any event, there was error in admitting' such evidence o f

other criminal acts in rebuttal .

These two questions necessitated a general consideration o f
the subject-matter under the circumstances of the case (whic h
like the present was tried by a judge without a jury) and all th e
five judges were of opinion that "upon the particular circum-
stances," it had been properly given in rebuttal and not in chie f

since the accused had "gone into the witness box to prove hi s
innocence" of the charge of abortion by testifying that while he
admitted the use of the instruments yet miscarriage had begu n
before his intervention and that his purpose was merely t o
prevent septic poisoning.

As Idington, J . said (p . 85) after adopting Rex v. Bond,
[1906] 2 K .B. 389 and holding the evidence of two simila r
prior acts several years before was admissible :

Whether such proof should in all cases be tendered in support of th e
case for the prosecution or only be given by way of rebuttal must depen d
upon the particular circumstances of each ease .

And after giving some illustrations, he concluded :
Often they [defending counsel] have to take chances and do the best they

can ; but all that furnishes no reason for rejecting evidence when clearly

admissible either in opening or in rebuttal according to the circumstance s
of each case .

And one guiding rule in regard thereto should ever be section 1019 of th e

Criminal Code which reads as follows :

"1019 . No conviction shall be set aside nor any new trial directed ,

although it appears that some evidence was improperly admitted or

rejected, or that something not according to law was done at the trial o r
some misdirection given, unless, in the opinion of the Court of Appeal, som e
substantial wrong or miscarriage was thereby occasioned on the trial ;" . . .

I think this curative section applicable here .

Mr. Justice Davies (presiding) and Mr. Justice Brodeur
concurred in the reasons of Mr. Justice Anglin, supporting the
admission, which contain a valuable and lengthy review of al l
the relevant leading cases up to that date, which renders it ver y
largely unnecessary to reconsider them herein, but I feel it
should be noted that in his review of Rex v . Bond, [1906] 2
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K.B. 389, the approval by Kennedy, J ., at p . 406, of the decision
of that learned judge, Charles, J., in Reg. v. Dale (1889), 1 6

Cox, C.C. '103, was overlooked in the note thereon at p . 102 ,
though the view of Lawrence, J ., is there given .

theory of the disinfection "
amounted to a special plea based on a special fact which the Crown, in the

examination in chief, could not anticipate .

Another important conclusion, however, arrived at by Anglin,
J., embodying that of the majority of the Court at least, was th e
practical and essentially fair one (having regard to the former
section 1019 of the Code—and our powers have been increase d
by present section 1014, subsection 2) that the unanimou s
decision of the five justices of the Ontario Court of Criminal
Appeal in Rex v. Pollard (1909), 19 O.L.R . 96 should be fol-
lowed in so far as it decided that the question as to whether the
evidence should have formed part of the Crown's case in chie f
or in rebuttal was not of importance, and the Supreme Cour t
adopted the following very apt statement of Oder, J .1., at
p. 103 :

In my view, however, the point is of no importance . If admissible at all ,

the evidence might. by leave of and in the discretion of the trial judge, be

given at either stage of the ease for the purpose of disproving honesty o f

motive, if that were the defence relied upon, or of rebutting a defence o f

accident or mistake, or to contradict the defendant on a point material t o

the charge . as in The King v. Higgins (1902), ; Can . C .C . fns .

The significance of that decision is that the appellan t ' s counsel

took a position before the Ontario Court of Appeal exactly

opposite to that now taken before us and ha d
strongly urged . . . that the evidence objected to, if admissible at all ,

should have formed part of the Crown's case in the first instance, and tha t

it was erroneous to admit it in reply.

In other words, that the Crown could not split its case (Rex

v. Simpson (1826), 2 Car . & P. 415) by giving in rebuttal
instead of in chief confirmatory evidence in its possession, an d
on this Osier, J .A. remarked :

Whether in the Bond ease Taylor's evidence was given by anticipation, o n

the opening of the ease for the prosecution . knowing the defence intende d

to be relied upon, or, as here, in reply after the close of the defendant' s

ease, does not clearly appear from any of the numerous reports of th e
decision, though from the judgment of Darling, J ., it may perhaps be
inferred that the course of the proceedings was similar to that in th e
present ease . In my view, however, the point is of no importance . . .

RE X

ANDERSON
Lemieux, C .J . (ad hoc), aptly pointed out, p . 112, that the
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The Higgins ease thus followed was a decision of the si x
judges of the Supreme Court of New Brunswick, in banco on a
case reserved (p . 71, Q . 2nd), that the admission of rebuttal
evidence was proper as it is in the discretion of the trial judg e
to determine the order in which he will allow the evidence to be
given, and further that even if there had been an error in allow-
ing the Crown to give evidence in rebuttal instead of in chief i t
was of no vital importance and "in the absence of some substan-
tial wrong or miscarriage" was cured by former section 746 o f
the Code (p. 82) ; Gregory, J . assented on this second groun d
(p. 90), though dissenting on the first .

In Pollard' s case, 3,laclarcn, J .A., also said, p . 104, after
referring to appellant's counsel's said submission :

From an examination of the reports of the cases in which for certai n
offences such evidence has been admitted, it appears that in some of the m

it was produced as part of the evidence in chief on behalf of the Crown ; in

others it does not appear clearly from the reports whether it was in chie f

or in rebuttal ; but in none of the cases to which we were referred does th e
report show, as far as I could find, that it had been in rebuttal .

This point is, however, of less importance, in view of the fact that th e

time or stage of the trial at which evidence may be admitted is in a grea t

measure in the hands of the trial judge, who has a large discretion in thi s

regard : Roseoe's Criminal Evidence, 13th Ed., p . 123 . Also in view of

sec . 1019 of the Criminal Code, . . .

That Maclaren, J .A. was then correct in his statement of th e
way that evidence of this nature had been given in chief is full y

borne out by numerous decisions, some of which, e .g., are, Reef .

v. Gearing (1849), 18 L .J.M .C. 215 (approved by the Privy

Council in Bahia v. Attorney-Gener°al for New South I n

[1894] A.C. 57, wherein the difficulty of applying the principl e
involved to the particular facts is pointed out at p . 65) ; It, y . v .

Cooper (1849), 3 Cox, C.C. 547, 549 ; Reg. v. Gray CI 66), 4
F. & F. 1102 ; Reg. v. Cotton (1873), 12 Cox, C .C. 400 ; Rey .

v . Roden (1874), ib . 630 ; Reg. v. Dale (1889), 16 Cox, C .C .
703 ; Reg. v. Rhodes (1898), 19 Cox, C .C . 182 ; Reg. v. 011is,

[1900] 2 K.B. 758, 764 ; Rex v. Smith (1905), 20 Cox, C .C.
804 ; Rex v. Boyle and Merchant, [1914] 3 K.B. 339, 346-7
("anticipation") ; Rex v. Smith (1915), 84 L .J.K.B. 2153 ;
Rex v. Loregrore . [1920] 3 K.B . 643 (wherein the evidence of
a single witness of one prior act was admitted in chief) ; Rex v .
Armstrong, [1922] 2 N.B . 555 (following C eer•inrj's case,
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supra) ; Rex v . Petrisor (1931), 56 Can . C.C. 389 ; Rex v .

Hamilton, [1931] 3 D .L.R. 121 ; and finally the very recen t
decision of Rex v. Porter (1935), 25 Cr . App. R. 59, which a t
p . 65 approves Cooper' s case, supra, and adopts from it the fol-
lowing passage from the judgment of Cresswell, J . :

The evidence is not offered by way of proving simply that the prisoner

had been guilty of the same crime before . The question is, whether on thi s

occasion he did an act with the design of effecting a certain object. One step
in the proof is to show that he would be likely to know that a certain resul t

would follow.

On other grounds the conviction in Pollard's ease was set aside

and a new trial ordered, but on the ground now tinder considera-

tion it has, as already noted, been expressly approved by th e

Supreme Court, which, it is to be remembered, is now, sinc e

appeals to the Privy Council in criminal cases have been abol-
ished, the final Court of Appeal for criminal cases in Canada an d

the only tribunal whose decisions are binding on us in such case s

	 Moore v. Attorney-General for the Irish Free State (1935) ,

51 T.L.R. 504 ; and British Coal Corporation v . The King

(1935), it) . 508 ; therefore its relevant reasoning should b e

applied to this case ; and that we should only interfere where th e

exercise of the discretion respecting the admission of the evidenc e

has resulted in "a real injustice" to the accused and a "miscar-

riage of justice" appears by the said judgment of Anglin, J . at p .

109, and the citation from Rex v. (/p p , (1910), 27 T .L.R. 69

there given, and from many additional cases, e .g., Rex v. Foster

(1911), 6 Cr. App. R. 196, 198 ; and particularly, the judgmen t

of :'ivory, J . per eur•iam, in Rex v. Sulli can, 11923] 1 K.B . 47

at pp . 57-8 .
In the present case, however, we are not faced with that aspect

of the matter because the learned judge below did not exercise

any discretion but unreservedly rejected the evidence as bein g

inadmissible at any time, being of the said erroneous opinion

that it could not be admitted except in rebuttal, and wrongl y

treated the case as one in which an admission of committing th e

act complained of had been made, whereas no admission of any

kind "of any fact alleged against the accused so as to dispens e

with proof thereof" was made under section 978 of the Code, or

otherwise : on the contrary, the only defence put forward below,

as it was put before us, was that the accused "denies that sh e

did it at all," as her counsel stated to us, which is nothing more
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or less than persisting in the general issue raised by her plea of

	

C. A.
"not guilty" which entitles her to raise any one of at least half

	

193 5

a dozen defences, which will occur to the experienced criminal

	

REx
lawyer, beginning with an alibi, as in Thompson v. Regem,

	

v .
[1918] A.C. 221, and including others which, in the public

AvnE$so

interest, I do not mention .

	

Martin, JA.

In the face of such an indefinite situation, and under th e
particular circumstances (which it has been laid down repeat-
edly govern the proper action to be taken by the trial judge) th e
Crown counsel was justified in tendering the evidence in chie f
and the judge could and should in the proper exercise of hi s
discretion have admitted it when so offered, or at least, in hi s
discretion, reserved the question of its admission for later con-
sideration when the defence had been clearly set up or develope d
to such an extent that it had become apparent what it precisely
was, thereby leaving no openings for misunderstanding and con -
fusion (as present herein) or loop-holes for escape : to put the
matter in a nutshell, the learned judge, as Lord Justice Scrutto n
used to say, "struck too quick . "

The peculiarity of this case is that while the accused not onl y
made no admissions at all but denied at large all culpability an d
connexion with the matter, yet some sort of advantage was sought
to be gained from the mere statement of her counsel that in th e
light of such an undefined defence, left in nubibus so to speak ,
the question of innocent or guilty intention did not arise, but
that is merely begging the question because until the defence wa s
clearly set up and defined either by unequivocal admissions or
by evidence, it was impossible for the prosecution to know wha t
the real defence was that it had to meet and forestall if necessary .
This omission, either by inadvertence or design, placed th e
prosecution and the Court in a position so very unusual (an d
also unsatisfactory) that in none of the many cases that I hav e
consulted have I been able to find anything like it : in all of
them the exact defence had been stated and founded on definit e
admissions or the evidence of the accused, or both, as, e .g ., i n
Brunet' s case, supra, and Perkins v .Jeffer°y, [1915] 2 K.B. 702
(much relied upon by respondent) wherein the evidence of th e
accused, setting up mistaken identity, is given at p . 704, and the
statement of his. counsel thereupon at p . 705, that "his defence
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throughout was that the prosecution had arrested the wron g

man," and on that sole question of identity the judgment wa s

based as pointed out in Rex v . Armstrong, supra, where the
decision is explained and restricted at p . 566 ; and at p . 565 the

important statement is made, viz . :
Martin, J .A . Now, in the opinion of the Court, an intimation given by counsel at an

early stage of the ease as to the defence upon which he proposes to rel y

cannot preclude the prosecution from offering any necessary evidence t o

show that the accused committed the crime . It was an essential part of th e

case for the prosecution here to prove that arsenic was designedly admin-

istered by the appellant to his wife, and any evidence that tended to

prove design must of necessity tend to negative accident and suicide . . . .

But in the present case not even an "intimation, " of any defi-

nite or practical value, that the prosecution could "rely" on was

given.

In this connexion Lovegrove 's case, supra, is of importance ,

because though the defence therein was "a complete denial of

the allegations of the prosecution," p . 645-6, yet evidence of a

prior illegal operation on another woman (Mrs. Type) was give n

in chief, and though it was "definitely denied'" by the accuse d

yet under the circumstances the Court of Appeal, per Lord

Reading, (' .J ., affirmed the conviction, saying, p. 647 :
In our opinion Mrs . Type's evidence tended to prove that Pureeli' s

account of what took place at the first interview was true, and that th e

appellant's version of the interview was untrue ; it also tended to prove

that Purcell did take his wife to the appellant's house in the evening of

the same day for the purpose of having an illegal operation performed by

the appellant .
The evidence was, therefore, rightly admitted, and this ground of appea l

fails .

It is noteworthy that the satin Court v . Srrrifh (1915) ,

supra (well known as the "Brides in the By i:h" case) had befor e
held that the pray( entiml in a murder case could, after establish-

ing a prima facie case, "reinforce" it by giving evidence in chief

that the accused h, ;ci already killed two other women in the sam e

'vay, by drowning them in a bath, saying, p . 2156 :
Here the evidence relating to the deaths of the two wormen . Burnham and

Lofty, was admitted on the ground that it tended to show that the appel-

lant was guilty of the act with which he was charged—namely, the murde r

,if Mundy. It is sufficient for the purposes of this ease to say, with regar d

to this point, that it has not been disputed . and could not have been dis-

puted . by counsel for the appellant that, if as a matter of law there wa s

prima facie evidence that the appellant had committed the mu r der of

Mundy . the evidence relating to the deaths of the two other women thereb y

C. A .
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became admissible . In our opinion there was such a prima facie case, apart

	

C. A .

altogether from the evidence relating to the deaths of Burnham and Lofty .

	

193 5
Viewing the case solely upon the evidence relating to the death of Mundy,

we are of opinion that there was a case which the judge would have been

	

R

bound in law to have submitted to the jury for their decision . That ease

	

v .

was reinforced by the evidence relating to the deaths of the other women . ANDERSO N

In our judgment the evidence was properly admitted, and the judge was martin,
J .A .

careful to point out to the jury the use that could properly be made of it .

That being so, this point fails .

This was the ruling upon the appeal and argument of distin-
guished counsel, p . 2155, that "the evidence should not have been
admitted [because] no defence, such as accident, to rebut which

the evidence might have become admissible, had been indicated, "

and Perkins v. Jeffery, supra, was among the cases relied upon ,
as it was herein . In a case, like the present, without a jury, th e
judge would, of course, direct himself on "the use that could
properly be made of it . "

In Pollard 's case, supra, also, the accused gave evidence on
their own behalf denying the charges, but in Hamilton's case ,
supra (also a non-jury trial) he did not do so, which led
,Middleton, J .A. to remark, p . 131 :

Upon the evidence accepted by the trial judge as credible, the guilt of th e

accused seems clearly proven, and there is no evidence to the contrary a s

the prisoner himself did not choose to deny his guilt .

In the case at Bar, the learned judge dismissed the charge, o n
motion by the accused 's counsel, without having any denial b y
the accused (or any evidence at all on her behalf), of the truth
of the evidence given against her by Mrs . Sinclair, which, unless
it were for good cause rejected as unworthy of belief, completely
established the Crown's case, because, as was said in Brand's
case, p . 96, it
furnished cogent proof of a miscarriage having followed the use by th e

defendant upon [her] person of instruments adapted to procure it .

	

.

The result is that the case for the Crown not only still stand s
uneontradicted, but we still do not know what the defence was,
and, with every respect, I find myself unable to follow the reason s
for judgment wherein, be it noted, there is no suggestion tha t
Mrs. Sinclair was in any way an unsatisfactory witness .

I can only gather from his reasons (which, with respect, I find
obscure in essentials) that the learned judge seemed to la y
undue stress, under the circumstances, upon a lack of corrobora-
tion (which even viewing the complainant as an accomplice is
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not necessary though desirable, assuming there was none) an d

to have been mistakenly affected, in the way he describes, by th e
mere fact that said evidence had been tendered even though he

rejected it.
Under all the circumstances of this very unusual case the

proper course, in my opinion, for us to take to remedy the mis-

carriage of justice that has occurred, is, under section 1013, sub -

sections 4 and 5, to allow the appeal from the judgment of

acquittal, to set the same aside . and to direct a new trial .

McPnrnnzns, J .A. would direct a new trial for the reasons
given by MARTIN, J. A .

MACDONALD, J .A . : The charge was that "with intent to pro-
cure the miscarriage of a woman" the accused did "unlawfull y

use an instrument ." The Crown submitted evidence of similar

acts alleging that on previous occasions instruments were used

by the accused on other women with like intent . The trial judge ,
however, rejected this proffered evidence and acquitted th e

accused .
The governing principles were discussed in Makin v . Atto7° -

ney-General for New South Wales, [1894] A.C. 57 and other

cases and the only difficulty arises in their application to th e

facts of each ease . Mr. Maclean submitted that as the only

defence was whether or not the accused as a physical fact use d

an instrument as alleged no question of "intent" or "design "

could arise . If she adopted as a defence the plea that the instru-
ment had been used, but only for an innocent purpose, the n

evidence of similar acts might he submitted be admitted to rebu t

it, but not otherwise .
-More, however, is involved in the charge than the simple ques -

tion of deciding a physical fact . It is part of the Crown's ease ,

whatever may be the attitude of the accused when called upo n

to defend, to show "intent " and the "unlawful" use of an instru-

ment. Any evidence, therefore, bearing on intent, design o r

unlawfulness is part of the res gestae . The accused is not a
medical practitioner and although it is unlikely that an instru-
ment would be used by her except for the sole purpose of pro-
ducing a miscarriage it is still conceivable that it might b e
honestly used, however mistakenly, to relieve a local condition
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of an innocent nature wholly disassociated with pregnancy .

"Intent" and "design" therefore being a necessary element in
establishing guilt any evidence disclosing it is admissible in th e

original presentation of the case by the Crown . It is not neces-

sary to withhold it until the defence puts forward a case o f

innocent or lawful purpose . It is always, as pointed out by
Idington, J . in Brunel v . Regem (1918), 57 S .C.R. 83 at p . 85 ,

"the particular circumstances of each case" that determines
"whether such proof should in all cases be tendered in suppor t
of the case for the prosecution or only be given by way of
rebuttal ."

While, therefore, the use of an instrument on a single occa-
sion might be consistent with innocent purpose it is so improb-

able that such occasions would repeatedly arise that evidence o f
similar acts may be received to show unlawful use and purpose .
Repeated use tends to make it more probable that the "intent "
or "design" was of a criminal nature. "Intent" is a state of
mind beyond the reach of direct evidence. Facts may therefor e
be adduced from which it may be inferred . It follows that it is
evidence relevant to an issue in the case, and, as often pointe d
out, the mere fact that it tends to show the commission of othe r
crimes is not material . It tends also to show a system or cours e
of conduct on the part of the accused negativing honest purpos e
on her part .

I would direct a new trial .

McQ['ARRIE, J.A. agreed that there should be a new trial fo r
the reasons given by MARTIN, J.A .

New trial ordered.

Solicitor for appellant : M . B. Jackson .

Solicitor for respondent : H. A . Maclean .
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—Criminal Code, Secs . 288 (f) and 239 .

Section 238 of the Criminal Code provides : "Beery one is a loose, idle o r

disorderly person or vagrant who, . . . (f) causes a disturbance in

or near any street, road, highway or public place, by screaming, swear-

ing or singing," etc.

An information recited "that J . B . Washington . . . did unlawfully

cause a disturbance in a public place by swearing contrary to section

238, subsection (f) of the Criminal Code of Canada . "

Held, that the information discloses an offence which on proof is punishabl e

by section 239 of the Code.

MOTION by accused that an information does not disclose a n

offence. The facts are set out in the reasons for judgment .
Heard by ELLis, Co . J . at Vancouver on the 16th of September ,
1935 .

Nicholson, for the motion .
Donaghy, I .C., for the Crown

	

Cur. adv. cult.

23rd September, 1935 .

ELLIS, Co . J . : Counsel for the accused objects to the informa-

tion, alleging that it does not disclose an offence .

The information says " . . . that J . B. Washington . .

did unlawfully cause a disturbance in a public place by swearin g

contrary to section 238, subsection (f) of the Criminal Code o f

Canada ."

Section 23S says : [already set out in head-note . ]

During the interesting and comprehensive argument that

followed counsel for both the Crown, and for the accused, relie d

on the same case, namely, Rev v. Jackson (1917), 40 O .L.R. 173 .

Each was justified in doing so as each can quote judicial author-
ity from that case in support of his contention .

The point which I have to decide is simply this : Is the offence
for which a punishment is provided by section 239 of the Code ,

the offence of being a loose, idle or disorderly person, or vagran t
or the offence of doing one or another of the things mentioned

Criminal law—Vagrancy—Information—Description of offence—Sufficiency
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and set out in subsections (a) to (j), the doing of which brings
the person so doing within the definition of a loose, idle o r
disorderly person or vagrant .

I have read carefully the judgments in Rex v. Jackson, supra,

dealing with the issue before me and must at once confess that I

am unable to follow the conclusions arrived at in later decisions .
It appears to me, with great deference, that the disposition ha s
been to follow the decision of Rose, J . without giving considera-
tion to the judgment of Meredith, C .J.C.P. This may be due,
to some extent, to the manner in which the reporter set out and
arranged the head-note .

Dealing with the point at issue, Meredith, C .J .C.P. says at
pp. 18 5-G :

The whole description of the offence is that, on the 28th day of February ,

1917, El s ie Jackson unlawfully was a loose, idle, or disorderly person, being

a common vri_,, :it. Not a word is said about the real character of he r

offence, nor is the clause under which she was prosecuted and convicte d

referred to, although there formerly were 12 clauses, and now are 10, of th e

same section, each covering an entirely different character of offence . It i s

true that the section provides that : "Everyone is a loose, idle or disorderly

person or vagrant" who commits any of the offences set out in the clauses ;

and that sec. 239 provides that : "Every loose, idle or disorderly person o r
vagrant is liable on summary conviction, to a fine not exceeding $50 or t o
imprisonment, with or without hard labour, for any term not exceeding six
months, or to both : . . . " but the first principles of the administratio n

of justice in criminal eases make it plain that the real offence with whic h

a person is charged shall be set out ; that there must be certainty as t o

the offence charged, certainty as to the offence tried, and certainty as to th e
offence of which the accused person is convicted or acquitted : . . . and
how can there be any kind of certainty in a charge of being a loose, idl e

or disorderly person or vagrant, and when such a description, if it do no t

cover quite a multitude of sins, does cover 10 now, 12 formerly, of these
widely different characters : no visible means of support ; . . . dis-
orderly conduct ; . . . The clause (i) describes her offence ; and, as a
loose person, sec . 239 provides for her punishment . . . . But it can

hardly be needful to pursue this elementary matter further ; except to point

out that the contention that the conviction describes the offence in th e

words of the enactment creating it is manifestly erroneous ; the wor ds o f
the Act which make the appellant a criminal wrongdoer are the words o f
clause (1)—without them there is no offence : the first words of the section
may give her the name of a loose person, and sec . 239 may provide for he r

punishment under that name, but the only description of her offence is tha t
contained in clause (i) .

So much for Meredith, C .J.C.P .

Rose, J ., at p. 191, says :

239
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C . C . J . C. C . After a great deal of hesitation, I have reached the conclusion that th e

1935

	

offence for which a punishment is provided by sec . 239 of the Criminal Code

	 is . as was held by the learned Chief Justice of the King's Bench, the offenc e

REx

	

of being a loose, idle, or disorderly person or vagrant, and not the offenc e

v.

	

of doing one or another of the things the doing of which brings the person
WASHING- doing it within the definition in sec . 238 of a loose, idle, or disorderly person

TO

	

or vagrant. This seems to me to be the literal meaning of the two section s

Eilis, Co . J . referred to ; and, while it is against some of the decisions cited I do no t

think it is contrary to the Ontario authorities .

In Rex v. Buhay (1929), 52 Can. C.C. 263, Garrow, J .

follows Rose, J . but does not appear to have given any considera -
tion to the judgment of Meredith, C .J .C.P. The same may b e

said of the decision in Rex v. Fleury (1933), 60 Can. C.C . 32 .
I have quoted extensively from the decision of Meredith ,

C.J .C.P . in the Jackson case . It cannot be denied that he an d

his brother judge, Rose, J., do not come to the same conclusion .

Rose, J . admits, however, he arrives at his decision after a great

deal of hesitation .
I am very strongly of the opinion that the reasoning of

Meredith, C.J.C .P. is correct, that his conclusions are mor e

consonant with the words of the Code, and that therefore th e
information does disclose an offence which on proof is punishabl e
by section 239 of the Code .

Mr . \7 icholson' s motion is therefore refused and Mr .
Don aghy's application to amend is allowed.

Motion refused and application to amend allowed .
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FENTON v. HASKAMP.

Male Minimum Wage Act—Wages—Occupation—"Construction industry"—
Interpretation—Board of Industrial Relations—Clause 1 of order 12 —
R.S.B .C . 9211, Cap . 193 .

Clause 1 of order 12 issued by the Board of Industrial Relations provide s

"That where used in this order the expression `construction industry '

includes construction, reconstruction, repair, alteration, or demolition

of any building, railway, tramway, harbour, dock, pier, canal, inland

waterway, road, tunnel, bridge, viaduct, sewer, drain, well, telegraphi c

or telephonic installation, electrical undertaking, gaswork, waterways ,

or other work of construction as well as the preparation for or laying

the foundations of any such work or structure . "

Any labourer coming within the order is entitled to 40 cents per hour fo r
the time he worked .

The plaintiff, a labourer, was engaged by the defendant in the construction
of a building for which he was to receive $1 .50 per day of seven hours .
The work included carpentry work and painting .

In an action under the Minimum Wage Act for 40 cents per hour for the
time he worked :

field, that painting does not come within the terms of clause 1 of order 12 ,

and the plaintiff is entitled to 40 cents per hour for the work he did in

actual construction of the house, but he is only entitled to $1 .50 per
day while engaged as a painter .

ACTION for additional wages under the Male Minimum Wag e
Act. The facts are set out in the reasons for judgment . Tried
by Ennis, Co . J. at Vancouver on the 26th of September, 1935 .

241
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Sept . 26 ;
Oct. 3 .

Layton, for plaintiff .
L. II . Jackson, for defendant.

Cur. adv. volt .

3rd October, 1935 .

Eznzs, Co . J . : The plaintiff, who describes himself as a
labourer, was engaged by the defendant in the construction of a
building for the defendant at Garden Bay in the Province o f
British Columbia. The plaintiff was to receive $1 .50 per day
of 7 hours for the work he did, which work was to consist i n
helping to erect a building for the defendant and was to includ e
carpentry work, painting, etc. There was no dispute as to th e
facts . The defendant, in fact, did not appear in person at th e
trial and gave no evidence but was represented by counsel .

16
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After the work was finished the defendant was advised whe n
he came to Vancouver that he was entitled to more than he
received by virtue of the provisions of the Male Minimum Wage
Act and orders made thereunder . While the balance sued for
is small, the principle involved is an important one . The
plaintiff relies on order No . 12 issued by the Board of Industrial

Relations and dated 28th September, 1934 . Clause 1 of the
order reads as follows : [already set out in head-note. ]

If the plaintiff comes within the order he is undoubtedly
entitled to 40 cents an hour for the time he worked. The neat
point is whether the plaintiff is entitled to receive 40 cents an
hour for the time he actually did painting on the house in ques-

tion. In other words, does painting come within any of the

words used in clause 1 of order No . 12 . It seemed to be commo n

ground on the part of counsel for both plaintiff and defendan t

that there has been no order issued by the Board of Industria l

Relations relating to painting and I must, therefore, hold that
there is no such order . It seemed to be conceded that if a painte r
were engaged to do work on a building already constructed th e
person engaging him could pay any price agreed upon betwee n

them and would not be liable to the provisions of the Male Mini -

mum Wage Act . If this is so and the contention of counsel fo r

the plaintiff is correct, i.e., that painting comes within the terms

of clause 1 of order No. 12 it creates the anomalous position

that a painter cannot claim the provisions of the Act if he does
work on a building already constructed but can claim it if h e
does painting and other work during the construction of a
building. I agree with the contention of counsel for the defend-
ant that the Act is a penal Act and the employer under som e
conditions may suffer a term of imprisonment . This punishment

may arise on summary conviction but could not be invoked in a

civil action where the employee is claiming wages under the Act .

This, however, cannot in my opinion affect the principles whic h

must be employed in construing the Act . It, being a penal Act ,

must be construed strictly and I am not satisfied that paintin g

comes within the terms of clause 1 or order 12 . If the Board of

Industrial Relations intended that a painter comes within the

order it should have said so in clear and unequivocal language .

C. c .

193 5
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The case of Davenport v. McNiven (1930), 42 B.C. 468,
relied on so strongly by counsel for defendant, does not conside r
the issue raised in the case at Bar. The question is not one a s
to whether painter comes under the term "occupation," on which

there can be no doubt, but whether clause 1, order 12, of the
Board can be held to embrace the work done by painters . The
plaintiff is, therefore, entitled to be paid at the rate of 40 cent s
an hour for the work he did for the defendant in the actual
construction of the house and be paid the contract price, viz . ,
$1 .50 per day, during the hours he was engaged as a painter .
Judgment accordingly .

Judgment accordingly .

TIBBITS v. TIBBITS.

Divorce—Wife's petition—Order making worn an charged a respondent —
Costs—R .S .B .C. 1924, Cap . 70, See . 13 .

On an application in a wife's suit for divorce, that a married woman wit h
whom the husband is alleged to have committed adultery, be made a
respondent so that if the petitioner is successful, an order for costs may
be made against her :

Held, that all that is necessary in the way of material upon which the Court
may exercise its discretion, is to show that there is a claim for cost s
in the petition and that a copy of the pleadings has been served on the
woman .

field, further, that it is no longer necessary to allege she has separate estate .

APPLICATION by the petitioner in a divorce action for a
direction that Mrs . D., with whom it is alleged her husban d
committed adultery, be made a respondent under section 13 of
the Divorce Act. Heard by ROBERTSON, J. in Chambers at
Vancouver on the 11th of September, 1935 .

Dickie, for petitioner.
McKenna, for intervener .

Cur . adv. milt .

14th September, 1935 .

ROBERTSON, J. : The petitioner applies under section 13 of
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s . c .
In Chamber s
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Sept. 11, 14.
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delivered to Mrs. D. Section 13 empowers the Court to make

the order asked for "if it sees fit ." It is submitted that the order
should not be made on two grounds : (1) That no material ha s
been filed upon which the Court may exercise its discretion i n
making such order and (2) that the order should not be mad e
unless it is first shown that Mrs . D. has separate estate. I think
the material is sufficient. I do not think it is necessary for th e
petitioner to show more than the claim for costs in the petitio n

and the service of the copy of the pleadings on Mrs. D. The

practice on this point is set out in England in Brown & Late y

on Divorce, 11th Ed., 529. Apparently nothing is required there ,
except the summons, since the Married Women's Property Acts .
In an action against a married woman, it is no longer necessar y
to allege she has separate estate. The order will go as asked .

Costs reserved to the trial judge .
The respondent raised a preliminary objection, viz ., that the

notice of motion was not in accordance with the Form No . 18,
Appendix B, and he cited in support thereof Barker v. Jung

(1918), 26 B.( 352. In that ease, it was clear, that the notic e

was not a notice of motion at all . The notice of motion in thi s

case reads as follows :
TAKE NOTICE that this Honourable Court will be moved in Chambers b y

counsel on behalf of the above named petitioner (at the hour of 10 :30 o'cloc k

in the forenoon or so soon thereafter as counsel may be heard) on Wednes-

day the 11th day of September, 1935, at the Court House, City of Vancouver ,

for an order .

Plaintiff 's counsel says the words "in Chambers" were put i n
to describe the place, in the Court House, where the motion was

to be made, viz ., in the Chamber Court room . However this may

be, I think the words "in Chambers " may be treated as mere

surplusage and the notice of motion, with these words left out, i s

substantially according to the form in the Schedule . I therefore
rule against the preliminary objection .

Application granted.

S . C.

	

the Divorce Act for a direction that Mrs . D. with whom, it i s
In Chambers

1935

	

alleged, in the petition, her husband committed adultery, be

	 made a respondent, so that, if the petitioner is successful, an order
TIBBITS for costs may be made against her. In her petition the petitioner

v.
TIBBITS asks that Mrs . D. be ordered to pay costs .

In accordance with rule 17, a sealed copy of the pleadings wa s
Robertson, J .
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RICHARDS v. HANSON AND HANSON .

Landlord and tenant—Chattel mortgage—Provision for seizure if feeling of
insecurity by mortgagee—Bailiff—Collection agency—Collection Agents '
Licensing Act—B .C. Stats . 1930, Cap . 31, Sec . 4—Applicability—Leas e
—Wrongful cancellation.

A chattel mortgage provided that if the mortgagee should feel unsafe an d

insecure or deem the goods and chattels thereby covered in danger of

being sold or removed, then it shall be lawful for him to seize said good s
and chattels ; there was also the right to seize on any default in pay-

ment, and the mortgagee was authorized on a seizure being made to sel l

the goods and retain "such moneys as may be due" plus expense s

incurred ; there was also the provision that on default in payment th e

mortgagee would become absolute owner of the goods in law apart fro m

equity.
Held, that the right to seize because of a feeling of insecurity was not

dependent upon there being a default in payment at the time of the

seizure, but was a power separate from and independent of the power s

arising on such default .

Where one acts as a bailiff on a single occasion he is not being "engaged i n

the business of a collection agent" within the meaning of section 4 o f

the Collection Agents' Licensing Act .

ACTION for wrongfully seizing and taking possession of the
plaintiff's stock-in-trade and fixtures and converting same to hi s
own use and depriving the plaintiff of use thereof, for damages
for assault and for damages for cancellation of lease . The facts
are set out in the reasons for judgment . Tried by M npiy, J .
at Vancouver on the 3rd of September, 1935 .

J. TV. deB. Farris, K.C., for plaintiff.
Nicholson, and Denis Murphy, for defendants .

Cur. adv. vult .

12th September, 1935 .

~II RPHY, J . : The defendant Hanson owned and operated a
store at Penticton, B .C., known as the "Variety Store." The
store had lost money—not any large sums but continuously fro m
January, 1934. The premises in which the business was carried
on were owned by the defendant, Mrs . Hanson, who rented them
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to her husband at $40 a month . On September 10th, 1934,
defendant Hanson sold the business to the plaintiff for $2,428 .
Plaintiff paid $500 cash and executed a chattel mortgage cover-
ing the stock-in-trade and fixtures for the balance of $1,928 ,
payable $100 on October 31st, 1934, and $100 on the 31st da y
of each and every month thereafter . The fixtures had cost
defendant Hanson about $750 but their sale price to the plaintiff
was $350 . On the same day defendant, Mrs . Hanson, executed
a lease of the premises to the plaintiff for three years at a rental
of $40 per month payable in advance, the first payment to be
made on September 10th, 1934, and thereafter on the 10th of
each and every month . After plaintiff had made the cash
payment of $500 he was short of funds and was unable to pay
the first month's rental to defendant Mrs . Hanson until some
two weeks after the due date. Defendant Hanson was aware
of this fact . On taking over the business plaintiff redecorate d
the premises and altered some of the fixtures and had other s
made. He expended over $400 in this connection . The busines s
was what might be called a notion store . A large percentage of
the stock consisted of articles, the sale price of which range d
from 5 cents to 25 cents . At the time of the seizure hereinafter
spoken of 50 per cent . of plaintiff's stock-in-trade was goods of
this character. The best business months for such a store ar e
November and December because of the Christmas trade . The
business did quite well in November and December but in
January it fell off materially . Plaintiff that month was unabl e
to pay his rent until over two weeks after the due date. Defend -
ant Hanson was aware of this . Plaintiff, however, made his
monthly payments on the chattel mortgage regularly as they fell
due. In February he had defendant attend at the bank in an
endeavour to have the payments modified but no change wa s
made. In January defendant Hanson asked plaintiff for an
inventory of his stock-in-trade. Plaintiff stated he did not hav e
one. Defendant Hanson insisted that plaintiff should take one .
Eventually plaintiff did so . In taking it, however, he did no t
put his stook-in-trade in at cost price, which I think is the usua l
custom followed by merchants . Instead he took the sales pric e
and deducted therefrom a percentage thereof representing hi s
write-up, i .e ., the difference between the cost to him and the price
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at which he proposed to sell the goods . It was contended on

defendant Hanson's behalf that the result of so doing was to

make the inventory show goods on hand of greater cash valu e
than was actually the case. Whilst this is probably so to som e
extent I do not regard it as a factor of particular importance
in the case.

In February plaintiff put on a ten day nine cent sale . His
financial position at the beginning of March was that he owe d
approximately $1,000 in addition to the amount accruing du e
under the chattel mortgage . Of this $1,000 something mor e
than one-half was owing for goods purchased for the business .
There is no evidence that defendant Hanson was aware of thi s
indebtedness . Plaintiff swore that if hard pressed he could get
money from his parents .

When the March rent became due plaintiff gave to the defend -
ant Mrs. Hanson a cheque for $40. She took it to the bank t o
cash it . On presenting it, the teller, instead of giving her th e
money, went into the manager 's room with the cheque and only
paid it on his return to the teller's box. Defendant Mrs . Hanson
told this to defendant Hanson . He inferred that what occurred
in the bank showed that the cheque over-drew plaintiff's account .
This was in fact the case.

Early in March plaintiff heard that F. W. Woolworth Co.

Ltd. intended to open a store in Penticton in which would be sol d
articles priced from 5 cents to 25 cents . Plaintiff felt that he
could not compete with F. W. Woolworth Co . Ltd. Ile accord-
ingly put an advertisement in the "Herald Shopping News," a
Penticton advertising medium, which was circulated gratis in
the town, announcing a complete close-out sale of all small wares
in his 5 to 25 cents department . It was stated in the advertise-
ment that he did not intend to go out of business but that owin g
to the F . W. Woolworth Co. Ltd. opening a store in Penticton h e
had to make a complete change in his business policy . A copy
of this advertisement was delivered at defendant Hanson's hous e
on March 15th . Hanson read it. The next day he went to
plaintiff's store. He found it crowded with customers and the
shelves being rapidly depleted of goods. Numerous placard s
hung in the store, one of which (Exhibit 13) read "Entire stoc k
out on sale." Plaintiff had engaged a sales expert to conduct the
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sale and had hired four extra clerks . Defendant Hanson inter-
viewed plaintiff with regard to what was going on. There is a
conflict of evidence as to what was said between them . I do not
accept plaintiff's statement that he told defendant Hanson that
he was selling out his small wares intending to replace them wit h
new stock that would sell at a price above 25 cents and tha t
defendant Hanson agreed to his doing so . On the contrary I
hold that defendant Hanson was seriously perturbed about hi s
security and that the conversation between him and the plaintiff
was so unsatisfactory as to materially increase his fears wit h
regard to the money secured by the chattel mortgage . The fact s
were that on that day 50 per cent . of plaintiff's entire stock wa s
in small articles, the selling price of which would range from 5
cents to 25 cents, and that plaintiff sold on that one day $33 5
worth of goods, 65 per cent . of which consisted of such smal l
articles and 35 per cent . of wares selling at larger prices. No
part of this $335 was paid or offered to defendant Hanson .
March 17th was a Sunday. Early Monday morning, March
18th, defendant Hanson went to Sumnmer•land to see his solicitor ,
Mr . Kelley, and laid the situation before him . Kelley gave
defendant Manson Exhibit 6, which is a warrant to a bailiff t o
seize plaintiff's stock-in-trade under the chattel mortgage, an d
also Exhibit 7, which is a notice from the bailiff to plaintiff o f
the fact of such seizure . The notice further stated that in
default of payment of the sum then due under the chattel mort-
gage, riz ., $1,428, and expenses the goods and chattels so seize d
would. be realized upon according to law. Kelley had inserte d
in these documents the name of one Laird, as bailiff . Defendant
Manson asked Kelley whether in case he could not find Lair d
he might insert in Exhibits 6 and 7 the name of one Adams an d
Kelley told him he could do so . Strictly speaking this conversa-
tion is not evidence but its admission is immaterial and i t
explains why the name of Laird is stricken out and that of Adam s
inserted in Exhibits ti and 7 . Armed with these documents
defendant Hanson returned to Penticton . He could not find
Laird and went to interview Adams . Adams is a carpenter wh o
has followed that trade for 30 years with the exception of tw o
years many years ago during which time he acted on the police
force of Vernon and I think there was one other comparatively
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short interval when he was not following his trade . Adams was
unwilling to act as bailiff but was eventually persuaded to do so .
He had never acted in that capacity before . Adams and defend -
ant Hanson drove to the office of Magistrate Gourley from who m
they enquired whether Adams would require to have a licence
to act as bailiff and were informed he would not . They then
drove to plaintiff's store. The sale was in progress and some 1 5

customers were present . Defendant Hanson left Adams outsid e
in the car whilst he went into the store and had another short
conversation with plaintiff. Again there is a conflict of evidenc e
as to what was said but I hold that the conversation was of suc h
a character as to confirm defendant Hanson in his feeling tha t
he was unsafe or insecure with regard to the balance of th e
money due him and secured by the chattel mortgage and in hi s
feeling that the goods thereby covered, or a large part of them ,

were in danger of being sold or removed by the sale then goin g
on. He came back to the door, called Adams in and put him in
charge of the stock-in-trade . He made an attempt at the tria l
to show that he had made the seizure himself and that Adam s

was acting merely as his agent. He took this attitude, I think ,

because he had in some way become aware of the provisions o f

the Collection Agents ' Licensing Act, B .C. Stats . 1930, Cap . 31 .
I hold, however, as a fact, that he did appoint Adams as hi s
bailiff and that Adams so acted and made the seizure himsel f
as such bailiff . Plaintiff thereupon left the premises which wer e

closed for the week. During this time Adams and defendant

Hanson took an inventory of the goods then on hand (Exhibi t
12) . This shows the cost price of goods seized to be $932 .91 .
I find this to be a correct inventory and properly made . In addi-
tion the fixtures were seized . There was a conflict of evidenc e
as to their value. In my opinion their outside realizable valu e

did not exceed $400 . As the amount secured by the chattel
mortgage was for $1,428, it follows that, in my opinion, whe n
the seizure was made, had the stock-in-trade and fixtures been
sold, the proceeds would have been less than the amount so
secured . By Exhibit 7 plaintiff had been given five days within
which to pay the $1,428 and had been notified that after th e
lapse of that time Adams, the bailiff, would proceed to realiz e
on the seized goods and chattels according to law . Defendant
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Hanson seems to have thought that after the five days had elapse d

plaintiff would have no further interest in the goods and chat-
tels . On Saturday, the sixth day after the seizure, the stor e

being still closed to the public, plaintiff, who had kept in hi s

possession a key to the premises, unlocked the front door an d

walked in . Hanson was in the store with two girl clerks . Again

there is a conflict of evidence as to what occurred. I find that
Hanson seized plaintiff by the arm, marched him to the front
door, which Hanson unlocked (the lock being a spring one) an d

pushed him out . No blows were struck and I doubt that an y

were threatened either by words or gesture . I hold that defend-

ant Hanson thereby committed an assault upon plaintiff. I hold

further, however, that in so assaulting plaintiff he was not actin g

as an agent for defendant Mrs. Hanson with a view to evictin g

plaintiff from the premises . I hold this assault had no connec-
tion with the attempted cancellation of the lease by defendan t

Mrs. Hanson, to be hereafter spoken of . The defendant Hanson,

in my opinion, put plaintiff out of the store because he though t

that plaintiff, the five days ' grace having elapsed, had no furthe r

right in the stock-in-trade and that he ejected him not becaus e

he wished to obtain possession of the premises for defendan t
Mrs. Hanson but because he felt that plaintiff had no longer an y

legal right to meddle in any way with the stock-in-trade or eve n
to discuss that matter further with him. On the same day,
March 23rd, defendant Mfrs. Hanson mailed to plaintiff Exhibi t
8, being a notice purporting to cancel the lease she had given t o
plaintiff for three years of the premises in which the store busi-

ness referred to had been carried on . She sent this notic e

because she had read the lease and had found therein a claus e
to the effect that if the term thereby granted should at any time ,
be seized or taken in execution the lease would be forfeite d
and void . She did not take legal advice but interpreted thi s
clause to mean that because of the seizure under the chattel mort-
gage the lease had been forfeited . She discussed this matte r
with the defendant Hanson, her husband, and he agreed wit h
her view. It was he who mailed the notice . Of course this was
an entirely erroneous view of the legal effect of the clause .

Adams, the bailiff, did not proceed to realize on the goods and

chattels. Apparently he dropped the matter after the five days
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were up and left defendant Hanson in possession . Defendant

Hanson has carried on the business since and states he has not
yet realized upon all the goods and chattels seized from plaintiff
and that he will be in a position to account to the plaintiff for
the realization of said goods and chattels as soon as such realiza -
tion has been completed .

The foregoing statements embody my findings of facts herein .
The pleadings set up what are in reality three distinct and

separate causes of action but as they are closely related it was
desirable that they should be all tried at once . In deciding the
matter, however, they must be dealt with seriatim .

The first action is by the plaintiff against the defendant for
wrongfully seizing and taking possession of plaintiff's stock-in-
trade and fixtures and converting same to his own use an d

depriving plaintiff of the use thereof . The defendant Hanson

admits the seizure but maintains that it was authorized by the
terms of the chattel mortgage. The case on this phase depends
first on the construction of the document constituting the chatte l
mortgage. There was no money due under its terms at the time
the seizure was made but the chattel mortgage provides that i n

case defendant Hanson "shall feel unsafe or insecure or deem th e
goods and chattels thereby covered in danger of being sold o r
removed then it shall be lawful for him to seize said goods an d
chattels ." I find that defendant Hanson did bona fide feel
unsafe and insecure and that be did deem that a large part of

said goods and chattels were in danger of being sold or remove d
and I hold further that he was justified in these beliefs though
I do not think this latter finding necessary to render the seizur e
lawful . It is argued on behalf of the plaintiff that the right t o

seize because of a feeling of insecurity is dependent upon the
proviso that there should be some default in payment and admit-
tedly no default existed at the time of the seizure . I do not so
read the chattel mortgage . The power to seize because of feelin g
unsafe or insecure is, I think, a separate and independent powe r
conferred upon defendant Hanson irrespective of whether or no t
there had been any money default under the chattel mortgage.
If this is not so then the words as to seizing because of a feelin g
of insecurity must be treated as surplusage since the documen t
unquestionably gives a right to seize on any default in payment
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occurring simpliciter. I think the rule of construction is tha t

effect must be given to all words in a document when it is possibl e
to do so without doing violence to other provisions contained

therein . It is urged that the view above stated cannot be correct

because the document provides that on seizure being made th e

defendant Hanson is authorized to sell and retain only "suc h

money as may be due " by virtue of the chattel mortgage plus

expenses incurred by him and is bound to pay over any balance
to plaintiff . It is to be noted, however, that defendant Hanson ,

whilst he is empowered to sell, is not compelled to do so . In

answer to this it is argued that the document provides that i t
is only in the case of default of payment of money due unde r
the chattel mortgage that defendant Hanson becomes owner of
the goods in law whatever may be said of such proviso in equity .

Full effect, I think, can be given to all the language of the chatte l

mortgage by holding that defendant Hanson is thereby author-

ized, if he bona /ide feels unsafe or insecure, to seize and hold th e

goods and chattels as a pledge. Possibly he could not sell them

nor would he thereby become absolute owner thereof in law apar t

from equity, as the proviso states would be the case if there ha d

been default in payment, but he would have the right to retain

possession until he was paid off. When and so soon as money

default took place he could proceed to sell the goods under th e

other power to that effect contained in the chattel mortgage. If

after seizure, and before there was any money default he pro-

ceeded to sell the goods, it is possible that plaintiff might hav e

a cause of action for his so doing but that is not the case at Bar

and was not gone into at the trial and so does not call for decisio n

by me. I am fortified in my view of the case by the decision i n

Ex pane National Guardian Assurance Company . In re

Francis (1878), 10 Ch. D . 408, at p . 412 ; 40 L.T . 237 . The

language in the deed construed in that ease is quite simila r

though not identical with the language in the chattel mortgage

under consideration . Here, as there, the mortgagee became th e

legal owner of the goods. There is no proviso in the chattel

mortgage here that plaintiff shall be entitled to retain possessio n

of the goods until default but such proviso would, I think, on th e

facts, be inferred : Bingham v. Beitinson (1879), 30 U.C.C.P .
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The mortgagees became the legal owners of the goods, and as such woul d

have the right to take possession of them. . . . That is to say, the mort- RICHARD S

gagor had a kind of term in the goods granted to him by way of a charge upon

	

v '
HANSON

the absolute ownership of the mortgagees . But in the same deed there is an

express provision enabling the mortgagees, on the happening of a number Murphy, J .

of different contingencies, to take possession of the goods and to sell them .

In the case at Bar it is questionable whether there is power
to sell where there has been no default in payment until such
default took place subsequently (despite the express authority
given in the document to sell on seizure being made) because of
the provisions as to disposal of the proceeds of such sale but ,
as already pointed out, that is not the cause of action set up
here and that phase of the case was not gone into at the trial .
In support of the view that what is said above expresses the rea l
effect of the chattel mortgage, it is to be noted that by one of
its provisions the plaintiff put defendant Hanson in full posses-
sion of the said goods and chattels by delivering to him the
chattel mortgage in the name of all the said goods and chattel s
at the sealing and delivery thereof. I hold, therefore, that the
seizure was authorized by the terms of the chattel mortgage .
Then it is objected that the seizure was unlawful because it was

' by Adams, as a bailiff, who admittedly held no liceite e
un~i~r the Collection Agents' Licensing Act and tha t
therefore a trespasser al) irtitio. This statute was before he
Supreme Court recently in Sltadin v. David Spencer Ltd., 5 0
B.C. 55 ; [1935] 1 W.W.R . 693, but the point that comes up
in the ease at Bar was not passed upon. The business of a col-
lection agent is by section 2 of the Act defined as meaning :

. . . the business of collecting debts for others, and includes the offe r

ing or undertaking to collect debts for others, the soliciting of accounts fo r
collection, and the business of doing such work, either in whole or in part ,
as is ordinarily done by bailiffs .

Section 4 (1) provides that :
No person shall within the Province engage in or advertise himself a s

engaged in the business of a collection agent in this Province, or in an y
way hold himself out as so engaged, unless he is the holder of a collection
agents' licence under this Act .

In order that a person may he found guilty of contravening
the Act, therefore, it must be shown that he engaged or advertised
himself as engaged in the business of a collection agent . On the
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facts found by me I do not think that Adams in acting on a
single occasion as a bailiff contravened the Act. Had he been
summoned under it, in my opinion, on the facts, as found, he

must have been acquitted . He did not engage in the business

of a collection agent when he on a single isolated occasion acte d

as a bailiff. It is true that he was occupied in the matter for a
period of five days but that resulted only from his making a
single isolated seizure . If Adams did not contravene the Act
he was not a trespasser ab initio when he made the seizure . I

hold that the seizure was legal and that this cause of action fails .

I hold that defendant Hanson did commit an assault upon th e

plaintiff. Such assault, however, was not of a serious character .

I assess the damages at $50 . I hold that the plaintiff is entitled

to succeed against defendant Mrs. Hanson on his claim for

damages for cancellation of the lease . It is argued on her behalf

that the pleadings allege only a breach of the covenant of quie t

enjoyment and eviction and that in consequence the action mus t

be dismissed because there was no eviction and because there wa s

no physical interference with plaintiff's enjoyment of the prem-

ises . Whilst this is true, so far as the prayer for relief is con-

cerned, in paragraph 15 of the statement of claim there is a n

allegation that defendant Mrs. Hanson wrongfully terminated

the demise herself which, in my opinion, amounts to an allegatio n

of breach of contract. Plaintiff then, I think, had the legal righ t

to take her at her word and to sue her for damages : J . A . McIlwee

di Sons v . Foley Bros ., Welch d Stewart (1915), 22 B.C. 38.

It is argued that plaintiff did not so elect because he kept th e

key to the premises. I think, however, this is but one fact to b e

considered in deciding whether he did or not . The fact that he

brought action for damages within two days of the receipt of

the notice is, I think, conclusive. Defendant Mrs . Hanson

attempted to remedy the situation by acknowledging her error i n

her pleadings . She (lid not, however, pay into Court any dam -

ages . The measure of damages is, I think, the loss to the plaintiff

because of the cancellation . There was no evidence adduced tha t
plaintiff could sublet the premises at any higher rent than tha t
reserved by the lease assuming that the lease permitted him t o

do so. Inasmuch as I have held the seizure by defendan t
Hanson of the stock-in-trade to have been legal, in my opinion,
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the continuance of the lease would have been a burden rather
than a benefit to the plaintiff since admittedly he was in no
position to pay off the balance due and redeem the goods . He
would have remained liable for a rental of $40 a month and, s o
far as the evidence shows, he could make no profitable use of the
premises . Still he is entitled to nominal damages for breach of

contract . I assess such damages at $5 .
There remains the question of costs to be dealt with . As

stated, there are in this matter really three separate actions an d
I think that the fairest way to adjudicate on the costs is to do
so as if there had been separate proceedings throughout . On the
action based on illegal seizure the defendant Hanson is entitle d
to costs. Had this action been tried alone it would have occupied
more than one day . In taxing the costs, therefore, defendan t
Hanson should be allowed a counsel fee for two days. Plaintiff
on the assault case is entitled to costs to be taxed on the Count y
Court scale. Whilst the amount of damages assessed by me in
favour of plaintiff in his action against Mrs . Hanson is nominal
yet it follows that his action, in my opinion, is well founded an d
in view of all the circumstances I think the bringing of it in th e
Supreme Court was justifiable . I grant him a certificate t o
recover his costs, same to be taxed under column 1 of Appendix
N. As this action could have been disposed of in one day he i s
to be allowed counsel fee for but one day . There is to be a set-off
of the costs as between plaintiff and defendant Hanson . There
is an allegation in the pleadings of a conspiracy between the tw o
defendants in regard to the cancellation of the lease . No claim
for damages, however, is made against the defendant Manso n
because of such conspiracy . In my opinion no conspiracy was
proven. It is true that defendant Hanson did advise his wif e
that she had a right to cancel the lease, but this, I think, is merel y
what would ordinarily occur between husband and wife unde r
the circumstances. In my opinion there was no bad faith on th e
part of either defendant so far as the attempted cancellation of
the lease was concerned. The wife misconceived her legal posi-
tion and so (lid her husband .

255

s . c .
193 5

RICIA&D s
V.

HANSO N

Murphy, J .



256

	

BRITISH COLUMBIA REPORTS .

	

LVol-

c.c. RUTHERFORD AND \1 ACDONALD'S ORPHEUM

1935

	

GARAGE v. STEWART-WARNER SALES CO . LTD .

Damages—Car left for repairs—Stolen—Damaged when in hands of thieves
—Cost of repairs—Negligence .

The plaintiff R .'s car was left in the defendant's care for repairs, and whil e

there was stolen . The car was parked in a shed belonging to the defend -

ant at the rear of the defendant's repair shop and the key was no t

removed from the ignition lock . One of the defendant's workmen ha d

taken the speedometer off the ear for repair and no one was in attend-

ance to protect it from theft for half an hour . The shed was an ope n

one leading to a lane . In an action to recover moneys paid to repair

the damage suffered by the automobile while in the hands of th e

thieves :

Held, that in the circumstances proper precautions had not been take n

against theft and the defendant company was liable for the amount

claimed.

A CTION to recover the cost of repair of an automobile fo r

damages suffered during the time it was in the hand or thieves ,

the car having been stolen when. left in the defendant 's care for

repairs . The facts are set out in the reasons for judgment . Tried

by LENNOX, Co. J . at Vancouver on the 31st of October, 1935 .

Tysoe, for plaintiffs .
Adam Smith Johnston, for defendant .

Cur .. adv. vudt .

6th November, 1935 .

LENNOX, Co. J . : This is an action for recovery of moneys pai d

to repair an automobile belonging to the plaintiff Rutherfor d

which had been left by the plaintiff, _1l.acDonald's Orpheum

Garage in the defendant 's care for repairs to the speedometer

and which was stolen while there . The repairs for which the

claim is made were on account of the damage suffered by the

automobile during the time it was in the hands of the thief or

thieves .
It is agreed or proved that the automobile was left in th e

defendant 's possession ; that it was parked in a shed belonging

to the defendant company at the rear of the repair shop of th e

Oct . 31 ;

Nov. 6 .
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was an open one to a lane, had no protection to prevent anyone
coming into it from the lane and that the automobile was stolen
from the shed.

The matter to be decided is, as to whether or not the defendan t

company was guilty of actionable negligence in the circumstances .

Mr . Adam Johnston, for the defence, argued that the car bein g

on the defendant's private property and there being workmen
in the repair shop adjoining, they were not guilty of any negli-
gence in leaving the car unattended for a short time with the ke y
in the ignition lock ; that the manager of the defendant compan y
left his own car at all times in the same open shed with his key
in the ignition lock, and that it was customary, for the sake of
convenience, to so leave cars.

On the other hand Mr. Tysoe for the plaintiffs urged that th e

defendant company had shown actionable negligence in leaving
the car unattended with the key in the lock, and that if, as the y
said, it was for their convenience that the key was so left (i n
order to enable them to move cars about as desired on the lot )
then they should have taken other precautions for the safety o f
the car from theft, such as for instance, having a man in attend-
ance to see that cars could not be stolen, or a locked gate provided
on the lane end of the shed. Further, that if the workmen or
any of them were entrusted with the duty of seeing that cars wer e
not stolen, then they were derelict in their duty on this occasio n
and the employer was liable.

Mr . Johnston referred me to the case of Northern Elevato r

Co. v. Western Jobbers Clearing House Ltd . (1915), 9 W .W.R .
343 on the point that gross negligence must be shown. This was
a case where money belonging to the plaintiff was deposited fo r
safe keeping in the defendan t's safe ; that a clerk opened the safe
and took a book therefrom leaving the door open, and that a fir e
occurred and the money was destroyed . This decision being
on appeal, the circumstances surrounding the occurrence wer e
not reported, and in consequence gives little assistance. He also
referred me to Addison on Contracts, 7th Ed ., 680 and 681 on

17

Lennox ,
Co. J .

defendant company ; that the key (with the knowledge of the

	

C . C .

defendant company) was not removed from the ignition lock ;
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that for a period of from 20 minutes to a half hour no person ftUTfERFORD

was in attendance to protect it from theft ; that the shed, which AND MAC-
DONALD 'S
ORPIIEU M

GARAG E
v .

STEWART-
WARNE R

SALES GO .
LTD.



258

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

C . C .

193 5

RUTHERFORD
AND MAC -

DONALD ' S
ORPHEU M

GARAGE

U .
STE W ART-
WARNER

SALES Co .
LTD .

Lennox,
Co . J .

the question of a bailee being required to use only reasonabl e

care and also to the case of Romano v. Columbia Motors Ltd ., 42

B.C. 168 ; [1930] 1 W.W.R. 159 .

Mr. Tysoe submitted that the defendant company as baile e

must prove that the proper precautions were taken and referred

me to Beal on Bailments 239, and Halsbury 's Laws of England ,

2nd Ed ., Vol. I ., p . 751, sec. 1234 and p. 770, sec . 1260 ; also

to Addison on Contracts, 11th Ed ., 899 .
The principles of the law of negligence must be applied i n

conjunction with the circumstances of the ease at Bar . In thi s

case it has to be decided as to whether or not the defendant com-

pany took all reasonable care in the circumstances and whether

it has discharged the onus upon it of so proving .

Now there is no doubt that it is almost inviting automobile

thieves to carry on their nefarious practices if a car is left wit h

the key in the ignition lock and the doors unlocked, and anyon e

who does so leave his car in a position where thieves can get t o

it, is negligent in so doing . All the more so is it negligence fo r

one who is entrusted with a car not his own, to leave it in suc h

circumstances. The lot was easily accessible from the lane an d

a car parked in the lot could easily be stolen if there was no on e
present and if the car was in such a condition that it could be

driven away. There were three workmen in the premises, two

of them working in the front of the repair shop, quite out of

view of the lot at the rear where the car was parked, and th e

third, who had taken off the speedometer of the car to repair it ,
had gone into the repair shop and was there from 20 minute s

to a half hour and, as he states, during that period was unabl e

to see what was happening to the car .
I find, in the whole circumstances of the case, that the defend-

ant company was guilty of actionable negligence . I may say

that, in my opinion, the same would apply in similar circum-
stances to any bailee whether he has taken over the custody o f

the car for repair or for storage,	 he would not be taking proper

precautions against theft, which he must take, in order to escape
liability if the car is stolen .

There will be judgment for the amount claimed ($90) wit h

costs.
Judgment for plaintiffs.
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1935
Criminal law Unlawfully keeping liquor for sale—Evidence—Answers to Oct . 15, 22 .

questions put by police before arrest—Tantamount to command—
R.S .B.C. 1924, Cap . 146, Secs. 91 and 92 (1) .

A police officer entered a house in the execution of a search warrant, and afte r

finding a quantity of liquor he called together the accused, and a woma n

who was there, and without any warning asked them which of the two

was the responsible tenant, to which the accused replied that he was,

and the woman also stated that this was so . No charge had been mad e

nor was the accused under arrest at the time.

Held, that the question was tantamount to a command, and that being s o

the statements were not voluntary and therefore were not properly

admitted in evidence against him.

The Crown established proof of the fact that the accused had in his posses-

sion or charge or control liquor in respect of or concerning which h e

was being prosecuted .

Held, that by proof of that fact, the Crown, by virtue of sections 91 an d

92 (1) of the Government Liquor Act, established a prima facie ease ,

and that thereupon the burden was upon the accused to prove that h e

did not commit the offence with which he was charged . As he failed t o

satisfy the onus which these sections placed upon him, he was rightl y

convicted .

APPEAL by accused by way of case stated from his conviction
by John F. Burne, Esquire, police magistrate at Kelowna, on a
charge of unlawfully keeping liquor for sale. The facts are set
out in the reasons for judgment. Argued before MCDONALD, J .
at Vancouver on the 15th of October, 1935 .

Maitland, K.C., for accused.
L. St . M . Du Moulin, for the Crown .

Cur . adv. vult.

22nd October, 1935 .

MCDONALD, J. : This is an appeal by one Edward Willi s
Minogue, by way of case stated, from his conviction by John

Ford Burne, Esquire, police magistrate in and for the City o f
Kelowna, in the County of Yale, Province of British Columbia ,
on the 9th of April, 1935, for that the said Edward Willi s
Minogue, on the 24th of March, 1935, at the said City of
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Kelowna, did unlawfully keep liquor for sale, contrary to th e
provisions of the Government Liquor Act, on the ground that the

said conviction is erroneous in point of law, the questions sub-
mitted for the judgment of this Court being :

(a) Were the statements alleged to have been made by the accused on

March 24th, 1935, to sergeant Macdonald of the Kelowna police properl y

admitted in evidence against the accused ?

(b) Were the statements alleged to have been made by one Mrs . Zubick

to the said sergeant Macdonald on March 24th, 1935, in the presence of th e

accused properly admitted in evidence against the accused ?

(c) Were the statements alleged to have been made by the accused o n

March 24th, 1935, to constable Butler of the Kelowna police properly

admitted in evidence against the accused ?

(d) Did the prosecution discharge the onus resting upon it of showin g

that the said statements were voluntary ?

(e) Was there any evidence that the said statements were voluntary ?

(f) Was there any evidence to support the said conviction ?

(g) Should I have held that in order to succeed the prosecution mus t

prove an overt act of an illegal nature on the part of the accused ?

(h) Was any such overt act of an illegal nature proved by th e

prosecution ?

(i) Should I have held that the onus provided for in section 91 of th e

Government Liquor Act rested upon the accused under the facts of the said

case only when an overt act of an illegal nature had been committed by th e

accused?

(j) Was I right in holding that the fact that the liquor referred to wa s

in the house of which the accused was stated by the police to have admitte d

that he was a tenant, under the facts of the said case, cast an onus upo n

the accused to prove his innocence ?

(k) Was I right in holding that the finding of the liquor in the sai d

house which contained other inmates besides the accused, under the fact s

of the said case, proved possession of the said liquor by the accused or tha t

he was in charge or control of the same ?

(1) Was I right in holding as I did that the judgment of His Honou r

Judge Thomson in Rex v . Zawada, [1930] 1 W.W .R. 92 and the judgment o f

His Honour Judge Robertson in Rex v . Ceal, [1929] 1 W.W.R. 797 did not

apply under the facts of this case ?

(m) Was there any evidence of possession of the said liquor by the

accused or that he was in charge or control of the same ?

(n) There being no evidence that the said liquor had been illegally pur-

chased, was I right in holding upon the facts of the said case that there wa s

an onus on the accused to prove that the said liquor was not kept for sale ?

(o) Was I right in holding that "in view of the fact proved by the polic e

that he (the accused) was at least an occupant of the house ; the fact tha t

he claimed to be the tenant of the house, backed up by Mrs . Zubick, and the

fact that there were these number of people drinking on the premises," tha t

I could not come to any other conclusion than that he had this liquor ther e

for sale?
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midnight on the 23rd of March, 1935, sergeant Macdonald, a MhvOGU E

Provincial police officer, in the execution of a search warrant
McDonald, J.

authorizing him to make a search of certain premises of on e
Bertha Zubick in the City of Kelowna, and accompanied by con -
stables Butler and Bellhouse, of the Provincial police, went t o
the said premises, where they were met at the door by the accused ,
and upon entering found a number of people, residents o f
Kelowna, both in a front and back room of the house, and severa l
bottles and glasses containing beer, reposing upon tables in thes e
rooms, and also empty beer bottles . Some of the persons
were in the act of consuming beer. In the pantry on a shelf, a
quantity of whisky, gin, rum and two or three bottles of beer ,
and a small measuring glass were found . The unopened bottles
of whisky, gin and rum were sealed with the Government Liquor
Control Board seal, and the opened bottles had also been so sealed .
Bertha Zubick was also present at the time . While constable
Butler was removing this liquor to the police car, the accuse d
came along with a writing pad, and the constable offered him a
pencil, as he appeared to be about to make a list of the liquor ,
stating to the constable that he was responsible for the same, a s
some of it had been brought by other people, and that he migh t
have to give it back. The accused did not, however, make a list .
Before leaving the premises, sergeant Macdonald called th e
accused and Bertha Zubick together and enquired of them whic h
of the two was the responsible tenant, or words to that effect, t o
which the accused replied to the effect that he was, and that h e
paid the rent, and Bertha Zubick stated in the presence of th e
accused that that was so . The accused was not warned befor e
these statements were made, and on the trial objection to thei r
admissibility was taken by his counsel . Evidence was also given
that the accused occupied the said premises, and that he reside d
there .

No evidence was given by or on behalf of the accused .

With regard to the statement made by the accused to sergeant
Macdonald, while no charge had been laid against the accused,

L]
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(p) Do sections 86, 90, 91 and 92 of the Government Liquor Act, or an y

of them, apply to this charge ?

(q) Should the accused have been convicted of the said charge ?

On behalf of the Crown, evidence was given that, shortly after
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and he was not under arrest at the time, he and Bertha Zubick
had been "called. together" by sergeant Macdonald, and in m y

opinion the question in response to which the statement was mad e
was really tantamount to a eolith and, and, this being so, I hol d
that the statement was not voluntary, and therefore was not
properly admitted in evidence against the accused . Prosko v.
Regents (1922), 63 S.C.R . 226 ; Rex v . Rellos, [1927] S.C.R .
258 ; Sankey v . Regent, lib . 436 . Also, as a consequence, I hol d
that the statement made by Mrs . Zubick to sergeant Macdonal d
in the presence of the accused was not properly admitted in
evidence against the accused.

As to the statement made by the accused to constable Butler ,
I consider that, under the circumstances, it was made voluntaril y
and so was properly admitted in evidence against the accused :
Rogers v . Ilawlcen (1898), 19 Cox, C.C . 122 ; Rex v. Kay

(1904), 11 B.C. 157 ; Ibrahim v. Regent, [1914] A.C. 599 ;
Rex v. Rodney (1918), 42 O.L.R. 645 .

Then, turning to the case as a whole, I consider from the
evidence that the Crown established proof of the fact that th e
accused had in his possession or charge or control liquor i n
respect of or concerning which hich he was being prosecuted, and I
hold. that, proof of that fact, the Crown, by virtue of section s
91 and 92 (1.) of the Government Liquor Act, established a
prima facie ease, and that thereupon the. burden was upon the
a: (n-e n J to prove that he did not commit the offence with whic h
he i,,<<< cha,e t, and remained upon him until he reasonabl y
sates!, i Isle (em to the magistrate's satisfaction . As he faile d
to satisfy the oil us which these sections placed upon him, he . was
rightly convicted . In so holding, I follow Rex v. Jones, [1934]
2 1) . L.R . 499, a decision of the Appeal Division of the Suprem e
Court of New Brunswick, affirming a conviction under Th e
Intoxicating Liquor Act, 1 .S. \ . P, . 1927, Cap . 28, and amending
Acts, sections 105 (1) and 109 (1) of which are similar to sec-
tions 91 and 92 (1) of the Government Liquor Act of this
Province .

I therefore atlirna the conviction .

Can-victim affirmed .
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JAMIESON v. TYTLER .

Divorce—Decree absolute—Petitioner agrees to assume costs—Subsequent
application by petitioner to tax costs—Refused by registrar—Applica-
tion for order to tax costs refused—Appeal—Jurisdiction .

On the 7th of November, 1925, the petitioner in a divorce action signed a
document declaring that "If my husband . . . . does not contest ,

`The Divorce' which I have pending, I will on my part, assume all cost s

of said case, not to ask for any alimony nor support for myself o r

children" and on the 16th of November following a decree absolute wa s
granted which included an order that the respondent pay the petitioner' s
costs of the action. On the 19th of June, 1935, the petitioner's solicitor

took out an appointment to tax the petitioner'seosts of the action, bu t
on the day appointed the deputy registrar refused to proceed with th e
taxation . An application by the petitioner for an order that th e

registrar do tax the costs in accordance with the terms of the decree ,
was dismissed .

Held, on appeal, on preliminary objection by the respondent, that there was
no jurisdiction to hear the appeal.

APPEAL by petitioner from the order of McDoxALD, J. of
the 28th of June, 1935, dismissing the petitioner's application
for an order that the district registrar do tax the costs of th e
petitioner herein of her proceedings in the cause pursuant to the
decree of this Court of the 1.6th of November, 1925 . By said
decree it was ordered that the respondent pay the petitioner' s
costs of the action . Pursuant to appointment to tax the peti-
tioner's costs on the 21st of June, 1935, the deputy registra r
refused to proceed with the taxation on the ground that th e
matter was res judicata by reason of a previous ruling by him of
December 22nd, 1932, when he refused to tax a similar bill o f
costs presented on petitioner's behalf by reason of an agreemen t
of the 7th of November, 1925, under the terms of which th e
petitioner agreed that she would assume all costs in connection
with the divorce proceedings herein .

The appeal was argued at Vancouver on the 2nd of October ,
1935, before 'MARTIN, A1cPIILLTPS and AIcQUAI.IJTL, JJ.A .

Woodworth, for appellant.
O'Brian, K.C., for respondent, took the preliminary objectio
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that there was no jurisdiction to hear the appeal . This was a
motion to make an officer do his duty . The petitioner signed a
document agreeing to pay the costs of the action . They now
attempt to set it aside on the ground that it was a collusiv e

agreement. This is an appeal from a judge exercising divorc e
jurisdiction . That there is no jurisdiction to hear the appeal se e
Scott v . Scott (1891), 4 B.C. 316 ; Sheppard v. Sheppard
(1908), 13 B .C. 486 ; Watts and Attorney-General for Britis h

Columbia v . Watts, [1908] A.C . 573 ; Brown v . Brown (1909) ,
14 B.C . 142 ; Laird v. Laird (1920), 28 B .C . 255 ; Claman v .

Claman (1925), 35 B.C. 137.

Woodworth : Under the case of Laird v. Laird (1920), 28

B.C . 255, we are entitled to the order asked for . See also Hyman

v. Hyman, [1929] A.C. 601 at pp . 612 and 629 .

Per curiam : We think that we should continue to follow th e

decisions of the old Full Court in Scott v . Scott (1891), 4 B.C .
316, and Brown v. Brown (1909), 14 B.C. 142, since they hav e
been followed by this Court in Laird v . Laird (1920), 28 B.C .
255, and Claman v . Claman (1925), 35 B.C. 137, affirmed in
[1926] S.C.R. 4, and hold that we have no jurisdiction to enter-

tain appeals in Divorce and Matrimonial Causes . At the same
time we do not disregard the weighty doubts that have been
expressed by members of this Court (e .g., in Claman's case) as
to the soundness of the decision in Scott v . Scott, but it has been
given effect to for so long that, in our opinion, we should no t

disturb it till our adoption of it has been declared erroneous b y
a higher tribunal, or till apt legislation has been passed making
it our duty to do so.

With respect to the submission that in any event this cas e
comes within the scope of our decision in Laird ' s case, supra, as
involving only the exercise of the ordinary jurisdiction of th e
Court below, and therefore appealable to us, we are of opinion

that the facts in Laird 's case are radically different from those

before us which involve the validity of a supplemental orde r

purporting to alter the disposition of the costs made by the
original decree between the same parties and therefore is one
made wholly in the same case and in the further exercise of the
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same jurisdiction, and hence is subject only to the same appellat e
tribunal to which the decree is subject, which, for the reason s
aforesaid, we hold is not this one, as the law now stands .

It follows that the objection to our jurisdiction should be sus-
tained and the appeal dismissed .

Appeal dismissed.

TROSELL ET AL. v . GREGOV.
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193 5
Practice—County Court—Garnishee order—Application to set aside befor e

filing dispute note—Status—R .S .B .C. 1924, Cap. 17—County Court Nov. 13, 23 .

Rules, Order V ., r. 1R ; Order I., r . 14 ; and Order XXIII ., r. 3 .

On an application by the defendant in the County Court to set aside a
garnishee order preliminary objection was taken by the plaintiff that
as there was no appearance by the defendant to the action, either by
filing a dispute note or otherwise, he had no status in the action an d
was not entitled to take any step in the action until that status was
acquired .

Held, that the defendant is not, by this application, taking a step in the
action, that the preliminary objection be dismissed and the defendant
be allowed to proceed with his application .

APPLICATION to set aside a garnishee order . The facts are
set out in the reasons for judgment . Heard by LENNOX, Co. J .
at Vancouver on the 13th of November, 1935 .

Eades, for the application .
Coburn, contra.

Cur. adv. volt .

23rd November, 1935 .

LENNoX, Co . J . : The plaintiffs obtained a garnishee order on
the New England Fish Company and, following thereon, th e
sum of $117 was paid into Court . Neither the plaint an d
summons nor the garnishee order were served on the defendant .

This was an application by the defendant (through Mr.
Eades, his counsel) to set aside the garnishee order on ground s
of irregularity, but a preliminary objection to the application
was taken by Mr . Coburn as counsel for the plaintiffs, that, as

265
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there was no appearance by the defendant to the action, either b y

filing a dispute note or otherwise, he (the defendant) had n o

status in the action and was not entitled therefore to take an y

step in the action until that status was acquired and that thi s

was a step in the action . Decision on the preli7uinary objection

was reserved .
The first point argued was as to whether such an application

is a step in the action . On this question I was referred to th e

case of McDonald v. Cocos Island Treasures Ltd . (1932), 4 6

B.C. 360, where an application almost on all fours with th e

present application was made, except that it was in the Suprem e
Court. Ir. Justice W. A. MACDONALD there says :

He is not, by the application, really taking a step in the action but, i n

defence of the result that may be obtained by the plaintiff in the action, h e

is, in effect, doing so because . . .

I cannot come, to the same conclusion as the . learned judge ,

quoted above, but I do subscribe to the first part of his finding ,

namely, that the defendant "is not, by the application, really

biking a step in the action . " It is true that the garnishee pro -
c, hugs are entitled in this action, but the proceedings originate
under a special statute giving a specific remedy or right which
is not the plaintiffs' at common law or under the Courts Acts,

namely, the .Attachment of Debts Act, R .S.B.C. 1924, Cap . 17 .
It is to be noted that the provisions of this statute can be invoked
either before or after judgment and by section Pd) that :

All matters referred to in :eel ions 2 to IS shall be governed by this Act ,

notwith eln,li ie an Rules of Court. upon tic subject .

If ho w(...r 1 am wrong in this there is still the question to be

decided . as to the necessity of filing a ute note before making

this application, even if the application a step in the action .

In the County Court there is no requirement as to enterin g

appearance as there is in the Supreme Court . The dispute note
is in the County Court what the defence is in the Supi hte Court .

The appropriate Supreme Court procedure as to ,tpo . arnnen is

dealt with in the Annual Practice, 1932, p . 127, partly an folly vvs :
Cntil therefore the defendant enters his appearance he is not entitled t o

step in the action .

11.r . Cob eon submitted that Comtty Court Order V., r. In is

the only rule which authorizes a step in the action before th e

filing of the dispute note (namely as to setting aside the service
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of the summons or of the notice of the summons, or to discharge
the order authorizing such service) and that therefore all other

steps must be preceded by the filing of the dispute note . But
is that the only rule? Order I ., r . 14, provides for the obtaining
of further particulars of the claim—"At any time previous t o
five clear days from the date fixed for the trial" and further
provides that "the judge, upon application, may make such orde r

. . as may be just," that is that such an application may
be made between the time when the plaint was served and th e
time for filing the dispute note . It therefore does not seem t o
me that because Order V ., r . lu is in existence, it necessarily
follows that a dispute note must be filed before any other step is

taken. Unless such is specifically laid down, it would be unjus t
under the existing rules to compel a defendant to disclose hi s
defence (see County Courts Act, See. 82) before being allowed
to attack extraneous proceedings whereby his means of livelihoo d
or his capital are seized and tied up beyond his control . Mr.
Coburn, however, submits further that if the defendant want s
to take a step in the action before filing his dispute note he may
proceed to do so if he has given the notice provided for in Order
XXIII ., r . 3, and that this rule, if taken advantage of, woul d
have the same result as the entry of appearance in the Supreme
Court . I do not agree. In my opinion this rule does nothin g
more than relate to the service of documents, whereby th e
defendant can have any documents served on a solicitor instea d
of on him personally whether or not he subsequently enters a
dispute. It is well to notice the difference in the wording of thi s
rule and of the Supreme Court rule (Order XII ., r . 1) : in the
former "may give notice," and in the latter "shall enter hi s
appearance."

In addition to the above I am advised that it has been the
practice in this Court to hear such an application before filin g
of the dispute note, and (though if I were of opinion that the
practice was wrong I would not hesitate to disturb it) with m y
vii

	

a- they are I commend the practice .
The plaintiffs ' preliminary objection is di- ui : , and the

defendant has leave to proceed with his application .

Application U
, . if ed.
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ATTORNEY-GENERAL OF BRITISH COLUMBIA v.
THE ROYAL BANK OF CANADA AND ISLAND

AMUSEMENT COMPANY- LIMITED .

Bona vacantia —Company—Dissolution--Company funds in bank—Subse-
quent order for restoration to register—Motion for declaration tha t
moneys property of Crown—Ref usedR.S.B.C . 1924, Cap . 38, Secs . 16 7
and 168B.C . Stats . 1929, Cap . 11, Secs . 199 and 200 .

The Island Amusement Company Limited incorporated in British Columbia ,

was struck off the register in 1928 pursuant to section 167 of the

Companies Act, and by order of the 5th of April, 1935, pursuant to

section 168 of said Act, the company was restored to the register, th e

order containing the proviso that it was "without prejudice to the right s

of parties acquired prior to the date on which the company is restored . "

After the striking off, but before its restoration to the register, the

Crown demanded from the defendant bank, as bona vacantia, moneys on

deposit with it to the company's credit at the time of the striking off

and which were still so deposited after the company was restored t o

the register . In an action for a declaration that upon the dissolution

of the company the Crown had a right to the moneys as bona vacanti a

and that the "without prejudice" clause in the order renders the

restoration of no avail against the Crown's claim :

Held, that although the right of the Crown to bona vacantia is, no doubt, a

right of property, the "right" protected by the "without prejudice "

clause does not include a right of this sort but would cover rights such

as a contractual right acquired from the company or a right obtaine d

by legal proceedings against the company or the right of a purchase r

from the Crown or a right obtained from someone who has acquire d

title to some part of the company's property between its dissolution and

{ restoration to the register, and therefore the action fails.

ACTION by the Crown for a declaration that the money s

deposited with the defendant bank to the credit of the defendan t
company, at the time said company was struck off the register i n
1928 pursuant to section 167 of the Companies Act, is the prop-
erty of His Majesty the King in the right of the Province . The
facts are set out in the reasons for judgment . Tried by
ROBERTSON, J . at Victoria on the 16th of October, 1935 .

H. Alan Maclean, for plaintiff .
D. T. Gordon, for defendants .

Cur. adv. volt.
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15th November, 1935 .

	

S . C .

ROBERTSON, J . : The Island Amusement Company Limited,

	

193 5

incorporated in British Columbia under the Companies Act,
ATTORNEY-

was struck off the register in 1928, pursuant to section 167 of GENERA L

Cap. 38, R.S.B.C. 1924, which provided that upon certain

	

of
I3RITIS A

default of the company the registrar might strike a company off COLUMBIA

the register and after publication in the "Gazette" of a notice THE ROYA L

thereof for a certain period "the company shall be dissolved ." 1 AN
IO

Under section 168 of that Act the company, or, any member or

	

AND

creditor aggrieved by such striking off, might obtain an order AMUSE TENT

for its restoration to the register, after publication in the Co. LTD.

"Gazette " of notice of the application . Thereupon, the section Robertson, J.

provided that the company "shall be deemed to have continued
in existence . . . as if it had not been struck off ." The
section further empowered the Court to give directions and mak e
such provisions in its order as might seem just for placing the
company and all other persons in the same position as nearly a s
might be as if the company had not been struck off but "without
prejudice to the rights of parties acquired prior to the date on
which the company is restored ." The Companies Act, Cap . 11,
B.C. Stats . 1929, replaced this Act. Sections 199-200 of th e
latter Act are practically the same as sections 167-168 of th e
first-mentioned Act . The language in the former Act settin g
out the effect of restoring a company to the register, the power
of the Court to give directions and make provisions in its order ,
and that the order is to be without prejudice to the rights o f
parties acquired, etc ., is exactly the same in the present Act .
The company was restored to the register on the 5th of April ,
1935, and the order contained the "without prejudice" provisio n
but no "directions" or "provisions"' are to be found in it .

After the striking off, but before its restoration to the register ,
the Crown demanded from the bank, as bona vacantia, moneys
on deposit with it, to the company 's credit, at the time of the
striking off and which were still in its hands, after the compan y
was restored to the register . The bank, although making n o
claim to the money and prepared to pay it to the person entitle d
thereto, was unw illing to accede to the Crown's request as i t
doubted the Crown's right to the money . Subsequently thi s
action was commenced against the bank and the company. The



270

	

BRITISH COLUMBIA REPORTS .

	

[Von .

S . C .

	

Crown then moved for a declaration that the moneys in question
1935 had, since the date of the striking off, viz ., 25th October, 1928 ,

ATTORNEY- been the property of His Majesty the King in the right of th e
GENERAL Province of British Columbia and asks judgment accordingly .

of
BRITISH

	

Counsel, for the Crown submits that upon the dissolution of
COLUMBIA$IA

the company the Crown had a right to the moneys as bona
THE ROYAL vacantia and therefore the "without prejudice " clause in the

BANK OF
CANADA section renders the restoration of no avail against the Crown' s

AN D
ISLAND claim .

AaIIISEMENT It was further submitted that it was necessary to advertis e
Co . LTD .

notice of intention to apply to restore the company to the registe r
Robertson, J .

and that creditors and other persons claiming rights in the com-
pany's property might have appeared then and the Court upon
being satisfied of such rights might in its order have given direc -
tions and made such provisions as were necessary to protect same ,
and that as no such direction or provisions were contained in the
order, the Crown's rights to bona vacantia were not affected.

There is no doubt that, generally speaking, when a compan y

is dissolved its personal assets, as bona vacantia, become the
property of the Crown. See In re Wells (1932), 101 L.J.

Ch. 346 .

Counsel have not been able to refer me to, and I have not bee n
able to find, any decision directly in point and it appears to be

a case of first impression. The nearest analogy to the positio n

here is found in cases under the Companies Act where the tim e
for filing a mortgage securing debenture issues is extended .
There it was the practice of the Court to insert a clause a s
follows :

Without prejudice to the rights of parties acquired prior to the tim e

when the debentures shall be actually registered :

see In re Joplin Brewery Company, Limited, [1902] 1 Ch . 79
at p . 81. See also In re Spiral Globe, Limited, ib . 396 .

In In re Ehrmann Brothers, Limited, [1906] 2 Ch. 697, the
facts were that an unsecured creditor maintained that he wa s

entitled to rank pan passe with the debenture-holders . He had

not taken any steps to enforce his debt and there had been n o

winding up. The order extending the time of registration of the

debentures contained a clause to the same effect as that described
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in the last two mentioned cases. At p. 704 Vaughan Williams,

	

S . C .

L.J. said :

	

193 5

I believe that those words merely intend to protect intervening rights,

rights which intervene between the time, the end of the twenty-one days
G

AT
ENERAL
TOENEY -

within which the statute requires registration, and the time of registration

	

of

under the order for extension of the time. One sees, of course, that if there BRITISH

is an order for extension of time, and before the registration actually takes COLUMBIA

place, there intervenes a winding-up, these words would protect the rights

		

u
THE ROYA L

of property so acquired in that interval . But it may also be, besides the BANK OF

acquisition of rights of property in this way, that other rights of property CANAD A

had been acquired by contract or otherwise . I say nothing about such IsI
N.D D

rights of property being excluded from the benefit of this protection . All AMUSEMENT
that I say is that, according to my reading of this order, the protection is Co . LTD .

given only to those who have acquired rights of property or rights agains t

property, and this, as it seems to me, clearly does not include unsecured Robertson, J .

creditors who have no right against the property in question and no charg e

against it . I am now merely dealing with the construction of this par-

ticular order .

Romer, L.J., pp . 707-8, said :
Now when you consider the circumstances under which the Court ha s

power to grant an extension, I think you would naturally expect that the

kind of condition the Court would impose would be one to protect any right s

that might have been acquired against the property charged in the mean -

time before the debentures are actually registered, and accordingly one find s

that a form has been settled as to the kind of condition which the Cour t
usually imposes in those cases extending the time. The condition in the
present case followed the usual form, and provided that the order was to be

without prejudice to the rights which might have been or might be

acquired against the holders of the debentures before actual registration .

Now to my mind the true effect of that condition is that it was only intende d

to protect rights acquired against or affecting the property charged by th e
debentures . In my opinion that condition did not mean that after registra-

tion the registration was to be of no effect whatever as a charge against al l
creditors then existing . It appears to me that the very abject of the

extension of time being granted was to prevent its being said that th e

debentures were void generally as a charge. After the registration withi n

the time extended it could not have been validly contended that the deben-

tures were to be treated as void as charges generally. I think that they
were intended to be treated as valid charges subject only, as I have said ,
to rights acquired which could have been enforced in some way against the

property had not the extension of time been granted . The word "right"

used in the order means something affecting the debenture-holders a s

security holders, and something which the Court could recognize an d

enforce ; it cannot mean something—if I may so call it—in the air, some
claim or contention which the Court could not recognize or give effect to i n
any valid proceeding.

Cozens-Hardy, L.J., said, pp . 709-10 :
The question is this, what is the meaning of the words "rights which ma y

have been or may be acquired against the holders of debentures"? In my
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view that must mean rights acquired against the property of the company

1935

	

or affecting the property of the company intervening between the expiration

	 of the twenty-one days and the extended time allowed by the order. In no

ATTORNEY-
other case, it seems to me, can the word "rights" be accurately and properly

GENERAL used . My baker or my butcher cannot be said to have in any proper sens e

OF

	

at the time when the debt is incurred any right against my property ,
BRITISH although if they hereafter sue me and issue execution or take other pro -

COLUMBIA
v

	

ceedings they will then acquire a right against my property . There must

TBE ROYAL be some intervening definite act, either by the individual creditor or by som e

BANK OF proceedings taken on behalf of the creditors as a body, in order to justif y
CANADA

those words "rights acquired ."

	

.
AN D

ISLAND

	

If it were held to mean that the property which ha d
AMUSEMENT

Co . LTD . entreated or become bona vacantia was not restored to it when i t

— was again on the register there would be no meaning in the words
Robertson, a . "deemed to have continued in existence as if it had not bee n

struck off." The company in such a case would be a mere shel l

without any assets, and it is difficult to see any reason, under

such circumstances, for anyone wishing to restore it to the regis-

ter . Although the right of the Crown to bona vacantia is, no

doubt, a right of property, I am of the opinion that the "right "

protected by the "without prejudice" clause does not include a

right of this sort but would cover rights such as a contractua l

right acquired from the company or a right obtained by legal

proceedings against the company or the right of a purchase r

from the Crown or a right obtained from someone who ha d

acquired a title to some part of the company's property, between

its dissolution and restoration to the register .

I think, therefore, the action fails .
The bank asks for costs submitting that it is a trustee withi n

the meaning of rule 976 . In my opinion when the company wa s

restored, the bank was then in the ordinary position of a banker

to its customer, viz ., a debtor ; and not a trustee—see Falcon-

bridge 's Banking and Bills of Exchange, 5th Ed ., 297 . It i s

not entitled to costs .

Action dismissed .
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ROMANO v. MAGGIORA. (No. 2.)

	

InChambers

Practice—Evidence—Material witness resident abroad—Plaintiff's applica-

	

1935
tion to take evidence on commission—Grounds in support—Sufficiency . Oct . 21, 22 .

The plaintiff having obtained judgment against the defendant in an action

brought in the State of Washington, applied under Order XIV . for leave

to sign judgment thereon, when the defendant swore that he had a

bona fide defence and that he was not served with process in th e

Washington action and knew nothing of the proceedings in the Wash-

ington Courts until apprised thereof in the course of the proceeding s

in this action . It was held that there was a triable issue and the

defendant should be given leave to defend . One Kenneth Hanna, who

lives in Kalamazoo in the State of Michigan, made the affidavit o f

service on the defendant of the complaint and summons in the Wash-

ington action, and the plaintiff now applies to have Hanna examine d

as a witness in Kalamazoo in the State of Michigan . The affidavit in

support of the application recites that "it is not possible to compe l

him to attend here at the trial, and in any event the expense of suc h

an attendance is prohibitive . "

field, that it is necessary for the purposes of justice that the ordinary mode

in which evidence is to be taken should be departed from, and that th e

order as asked for should be made .

Stewart Iron Works Co . v. B .C. Iron, Wire and Fence Co . 1914) , 20 B .C . 515 ,

distinguished .

APPLICATION for an order to have a witness examined i n
the State of _Michigan, U.S.A. The facts are set out in the
reasons for judgment . Heard by Flsixx ,, J. in Chambers at
Victoria on the 21st of October, 1935 .

R. W . R . dfoore, for the application.
Finland, contra .

Cur. adv. vull .

22nd October, 1935 .

Fisi nn, J . : This is an application by the plaintiff for an
order to have a witness Kenneth Hanna examined at Kalamazoo ,
Michigan, U .S.A. I have already indicated in Chambers tha t
I would make the order but on request of counsel on behalf o f
the defendant I am now giving my reasons for judgment in orde r
that same may be recorded .

18
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ROMAN O
v .

MAGGIORA

Fisher, J.

According to the statement of claim the plaintiff's claim i s
as follows :

By a judgment rendered in favour of the plaintiff in this action against

the defendant in this action, and numbered 275989 and dated October 20,

1934, the Superior Court of the State of Washington for King County, i n

the United States of America, the defendant in this action was ordered t o

pay forthwith to the plaintiff in this action the sum of $3,000 together wit h

interest amounting to $74.67, and attorney fee of $250 and $8 disbursements,

totalling $3,332 .67 with interest thereon at 10 per cent . per annum until

paid .

There remains unpaid in respect of the said judgment the said sum o f

$3,312.49 .

It would appear that the plaintiff having obtained judgmen t
against the defendant in an action brought in the State of Wash-
ington applied some time ago to this Court under Order XIV .
for leave to sign judgment thereon and on the application th e
defendant swore that he was not served with process in th e

Washington action and had no knowledge of the said allege d

proceedings in the Washington Courts until apprised thereof i n
the course of the proceedings in this action .

The judgment on such application is reported in (1935), 5 0
B.C. 66, in which the head-note reads, in part, as follows :

Held, that the failure to serve the defendant or give him notice of the

proceedings in the Washington Courts was a substantial injustice committed

against him, and such a defence, if made out would be an answer to th e

foreign judgment. This is a triable issue that must be tried out in th e

ordinary way, and the defendant should be given leave to defend .

In connection with said triable issue the said Kenneth Hann a
is undoubtedly a material witness and on such an application as
the present one the rule seems to be clear that the order will no t
be made unless it shall appear necessary for the purposes o f

justice that the order should be made. Counsel on behalf of th e
defendant has referred to a number of cases including Stewart

Iron Works Co . v. B.C. Iron, l l i re and Fence Co . (1914), 20

B.C. 515, in which it was held according to the head-note tha t
where the plaintiff seeks to have a material witness examine d
abroad and the nature of the case is such that it is important
that he should be examined here the party asking must show tha t
he cannot bring him to this Province to be examined on the trial .
In such case .MARTIN, J.A. said at p . 519 :

According to the material before us in the affidavits, both of the presiden t
of the company and of the solicitor, it appears that the witness is one whose
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evidence is necessary to prove certain facts of a controversial nature in

	

S. C.
several respects, and I think that the affidavits should have shown such In Chambers

facts as would have enabled the learned judge below, and also ourselves, to

	

1935
have drawn the inference that there was reasonable ground why the witnes s
could not attend before the Court and be examined in the usual way. That RoMANo

is what I consider is the defect in this affidavit. The latest case on the

	

v.
MAGGIORAsubject is Macaulay v . Glass (1902), 47 Sol . Jo. 71, which I have already

referred to .

	

Fisher,

	

J .

In the Macaulay case, Kekewich, J ., said he considered h e
would be going far beyond any previous decisions were he to allow
a commission solely on the ground of saving expense and for n o
other reason. It may be noted, however, that in such cas e
Kekewich, J. stated that upon the application he would not dea l

with the examination of any of the witnesses except the plaintif f

and I do not understand the case as reported to mean that the
material on the application showed that the expense was pro-
hibitive. In the present case I have before me the affidavit of
Mr. H. W. R. Moore who states that he is solicitor for the plaintiff
herein and that as such he has knowledge of the matters therein -
after referred to. In paragraph 7 of his affidavit Mr . Moore
says that Mr. Kenneth Hanna, being the witness plaintiff desire s
to examine, is located at Kalamazoo, Michigan, U .S.A., and then
Mr . Moore goes on to say "but it is not possible to compel hi m
to attend here at the trial and in any event the expense of suc h
an attendance would be prohibitive ." I think, therefore, th e
affidavit shows such facts as enable inc to draw, as I do, the
inference that there is reasonable ground why the witness cannot
attend before the Court and be examined in the usual way . I
would not consider therefore that the affidavit before me in thi s
case has the defect noted by MARTIN, J .A . in Stewart Iron Works
Co. v. B.C. Iron, Wire and Fence Co ., supra, but would con-
sider it sufficient. In my opinion the affidavit means that the
refusal of the order would practically prevent the said propose d
witness from giving his evidence at all as the expense of hi s
attendance would be prohibitive as stated in the affidavit .

According to the affidavit already referred to Kenneth Hann a
is the man who made the affidavit of service in the action in th e
Washington Courts and his evidence would appear to be the onl y

evidence that could be given on behalf of the plaintiff with

respect to what was said and done at the time of the service of
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the complaint and summons in the Washington action. In any
In Chambers

1935

	

event it would appear as stated in the said affidavit that withou t

	 such evidence the plaintiff's case would be greatly prejudiced .
ROMANO

	

On the evidence before me, therefore, I have arrived at th e
v .

MAGGIORA conclusion that it is necessary for the purposes of justice tha t

the ordinary mode in which evidence is to be taken should be

departed from and that the order as asked for should be made .

Application granted .

s . c .

	

TILLEV v . WILSON.
1935

Negligence — Damages — Struck and run over by motor-car— Contributor y
Oct . 30, 31 ;

	

negligence—Car standing on highway through engine trouble—Duty t o
Nov. 30 .

	

warn on-coming cars—B.C. Slats . 1925, Cap . 8 .

The plaintiff was driving his truck north between Vanderhoof and Princ e

George with N. sitting beside him, when owing to engine trouble i t

stopped about 1,000 feet from the bottom of Peden's Hill about 11 .30 p .m .

From conflicting evidence it was found that the larger portion of th e

truck was to the left of the centre of the road. The plaintiff got under

the truck to make repairs while N . watched for on-coming cars. When

the lights of the defendant's car (going north) appeared behind th e

truck N. warned the plaintiff who got from under the truck and ra n

back about 30 feet to signal the defendant. When the defendant, going

at about 30 miles an hour, came close to him the plaintiff jumped t o

the east side of the road and the defendant on seeing him turned sharply

to the same side of the road and struck and ran over him .

Held, that the defendant was negligent in not keeping a proper look-out an d

therefore failing to see the plaintiff when he was running towards hi m

in the glare of his head-lights, and the plaintiff was guilty of contribu-

tory negligence in remaining on the highway too long before steppin g

off the road. The plaintiff was found 40 per cent . and the defendant

60 per cent. to blame .

AC'T`ION for damages for injuries sustained by the plaintiff

through being struck and run over by a car driven by the defend-

ant on the road between Vanderhoof and Prince George on th e

11th of June, 1935, at about 11 .45 p .m. The facts are set out
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in the reasons for judgment. Tried by ROBERTSON, J. at Prince
George on the 30th and 31st of October, 1935 .

Reid, K.C., for plaintiff.
Nicholson, for defendant .

Cur. adv. volt .

30th November, 1935 .

ROBERTSON, J. : The plaintiff sues for damages for injurie s

sustained by him by being struck and run over on the 11th o f

June last, at 11 .45 p.m. by a motor-car driven by the defendan t

on the road from Vanderhoof to Prince George . The road,

where the accident took place, runs approximately north and
south . The plaintiff, accompanied by his father-in-law, Nash ,

was driving his truck north, towards Prince George. The truck

had a "cab" in the front, the roof of which was over six fee t

from the ground and behind this there was a "deck" 7 .4 feet

wide and 10 feet long and 3 1/2 feet from the ground . The night
was dark : there had been a little rain but it was not rainin g

at the time of the accident .
When I speak of the right or left side of the truck I hav e

reference to the side of the truck to the right or left of th e
driver as he was driving north towards Prince George.

The plaintiff's evidence is that the truck's engine developed
trouble and finally came to a full stop 1,000 feet from the foo t

of Peden's Hill and 800 feet from the side road running west t o

the foothills ; that the truck was then on the east side of th e
road with its right wheels close to the edge of the gravelled road -
way. Shortly after this two men—Mann and Smith—cam e
along from the south in a car . He signalled them to stop, and

they did, and then this car proceeded north on its way to Princ e
George, passing his truck on its left side . After this his atten-
tion was called to a car proceeding south . This car turned off
to its right on the side road to the foothills ; a moment later Nash
shouted that a car was coming north and he came out from unde r

the truck where he had been working to repair it and wen t
behind his truck 25 to 30 feet on the east side of the road to flag
this ear. While in this position he turned his head toward s
Prince George and he could see along the left side of his truck .
He, further, says at the same time he noticed the lights of the
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other car "two or three blocks" off the main road, on the foothill s

road about 800 to 1,000 feet away .

Mann says the truck was on the east side, six to eight inche s

from the ditch, and part of it was in the centre of the road and

that his car after being flagged and stopped passed on the left -
hand side of the truck as he proceeded to Prince George. Smith

also agrees with this .

On the other hand Nash who actually moved the truck off th e
road, after the accident, signed a written statement dated the

11th of June in which he said, speaking of where the truc k

stopped "We stopped in the middle of the road ." On the 12th

of June he signed another statement in which he said "as nea r

as I could judge the truck was stopped in the middle of th e

road" and that he told Homewood who helped him to remove th e

truck, that the truck was "on the middle of the road."

Shortly after the accident Homewood who was driving hi s
car north towards Prince George, was flagged by Nash . He
stopped his car 20 to 40 feet behind the truck which he says wa s
in the centre of the road, two-thirds of it being to the left of th e

centre line ; that he drove to the right of the truck at an angl e

of 45 degrees to look for a crank-handle and that the truck wa s

then on the left of his car . He further says his car could no t
have passed on the left-hand side of the truck . IM iss Lawlor ,
who was with Homewood, says the truck was a little to the left

of the centre of the road and that there was room on the roa d

for a car to pass to the right of the truck . Constable Smith who

arrived at the scene of the accident about 12 .30 a .m., on the

morning of the 12th of June, which would be within an hou r

after the accident, made a careful examination of the tire mark s
on the ground and he noticed particularly a cut and hole in on e

of the tires of the truck. He followed the course of the truck

from where it had been moved by Nash, off the road, back to

where it. had been standing on the road and he says the left wheel

of the truck was then 4 .9 feet to the left of the main centre of

the "travelled" portion of the highway, and the right wheel s

must have been practically in the centre of the road. In addi-

tion to this there is the evidence of the defendant who says the

"bulk of the truck was to the left of the road."
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It may be that Mann and Smith saw, and passed, the truck

when it was stopped at some point before it finally came to the

place where the accident occurred, for, while the plaintiff says
that the truck only stopped once, Nash says that they had t o
stop two or three times on the way home . However this may be,
on the contradictory evidence I find that the plaintiff's truc k
was not on the right side of the road at the time of the accident
but its right wheels were practically in the centre of the roa d
and its deck projected at least a foot east of the centre line .
Assuming this to be so, did it constitute negligence on the par t
of the plaintiff, and if so, was it a factor in the accident ? The
truck had stopped, involuntarily, because of trouble with the
carburettor . It was not left unattended . The plaintiff and Nash
were on the look-out for cars and were doing their best to give
warning, with the means at their command .

Mann said that when he was coming down the hill, hundred s
of feet away from the scene of the accident, although his lights
were not shining on the road where the accident took place, h e
could see an object on the road and when he turned into th e

straight road he could see the truck in the road. He says he

was 200 feet from the truck when his head-lights picked it up .
William Smith who was with Mann said the head-lights of
Mann's car picked up the truck when they were 400 feet away .
I see no reason why the defendant should not have seen the truc k
when his car was at least 150 feet south of it.

In Atwood v. Lubotinct (1928), 40 B .C. 446, the facts wer e
the defendant left his truck close to the curb-line near his hom e
on the outskirts of Vancouver without a tail-light . The plaintiff
stopped his car to let a friend out about 60 feet behind th e
defendant's truck on the same side of the street . He then
started his car and while still in low gear he ran into defendant' s
truck damaging his car. As I read the judgments of their Lord -
ships, the majority of the Court of Appeal decided the case on
its particular facts, the Chief Justice stating that the case was
pretty close to the line . Mr. Justice MARTIN in his dissenting
judgment said at p . 448 :

The plaintiff's position is, that 60 feet from there in those circumstances
he undertook to drive along the same side of the street, and yet, though his
lights had a range of 50 feet he nevertheless ran into this big object, five
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feet wide and twelve feet long, without seeing it . To me that is absolutely

	

1935

	

inexplicable. Under no circumstances that I can bring before my min d

	 can I justify such a thing as that . To say that in 60 feet a person cannot

	

TILLEY

	

navigate such a position without distinguishing an object of that kind is .

	

v .

	

to my mind, only consistent with the view that he did not keep a good
WILSON look-out .

	

Robertson,

	

J .

	

In Perdue v. Epstein (1933), 48 B.C. 115 the head-note is

as follows :
A truck going west on a highway stopped close to the north curb . The

deceased alighted on the curb side and walked around the back of the truck ,

intending to cross the road . As he emerged from the back of the truck,

another truck going the same way (west) was close upon him and h e

started to run across to avoid it and continued at a slow dog trot until abou t

five feet from the south curb of the road, when he was struck and killed b y

the defendant's car travelling east at about 25 miles an hour . The defend -

ant had full view of the deceased from the time he emerged from behind the

stationary truck . An action by deceased's wife for damages under the

Families' Compensation Act was dismissed .

Held, on appeal, reversing the decision of MURPHY, J ., that assumin g

deceased was negligent in not looking to his right after reaching the centr e

of the highway, the respondent was at least 100 feet away when he shoul d

have first seen the deceased coming from behind the stationary truck. His

failure to keep a proper look-out at this crucial time and stop or reduce hi s

speed was the real cause of the accident .

See also Crosbie v . Wilson and Langois, infra . In Swart z

Bros. Ltd . v . Wills, [1935] 3 D.L.R. 277, Cannon, J. with whom

the rest of the Court agreed, said at p. 281 :
Where there is nothing to obstruct the vision and there is a duty to look,

it is negligence not to see what is clearly visible.

Here I find the truck should have been clearly visible .

The defendant says he would have seen the truck earlier if i t
had been on the right side . Now the gravelled portion of th e
road was 15 feet wide, and the travelled portion 18 feet . The
police evidence shows the defendant's car was travelling 2 fee t
6 inches from the east side so that the truck would have bee n
almost in front of the left side of his car . Regulation 3 (c)
(Exhibit 9) provides, in part, as follows :

The head-lights shall be so constructed, equipped, mounted, and adjusted

that they will under normal atmospheric conditions and on a level, straigh t

highway produce sufficient white or clear driving light to render clearly

discernible a substantial object on the highway two hundred feet ahead . . . .

The atmospheric conditions were normal . The truck was
undoubtedly "a substantial object" and the highway was leve l

and straight. The defendant's lights were examined by con -
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stable Smith within a few hours after the accident . He said th e
lights would show 150 to 200 feet in the condition they were
that night, and no doubt constable Smith was satisfied the y
complied with this regulation .

The defendant says that long before he approached the truc k
he was well over to the right-hand side of the road and tha t
when he first saw the truck he had ample room to pass to the
right of it . In my opinion, the position of the truck on the roa d
was not negligence on the part of the plaintiff under the circum-
stances I have set forth . In any event it was not a contributing
cause to the accident .

The tail-light of the truck was disconnected. Did the failur e
to maintain a tail-light constitute negligence under the cir-
cumstances ?

In Crosbie v . Wilson and Langois (1933), 47 B .C. 384, MAC-

DONALD, C.J.B.C., said, p. 386 :
The evidence appears to be that there was sufficient light at the poin t

where the accident occurred to have enabled Wilson to have seen the car
distinctly ; the mere absence of the red light on the back of the car would
not deceive him if he had been looking out ; if he had been taking notice o f
where he was going and kept a proper look-out he would have seen thi s
obstruction, and he had every opportunity to avoid it .

MARTIN, J.A., agreed with the Chief Justice . MACDONALD,

J.A. said at p . 389 :
It is of no avail to say that the tail-light was out . It was put out of

commission by the collision, and being disabled it was the same as an y

other obstruction on the highway.

In view of my finding, supra, that the defendant should have
seen the truck when 150 feet away, I do not think the absenc e
of the tail-light, even if it constituted negligence under the cir-
cumstances, contributed in any way to the accident .

Where did the impact take place? The defendant says hi s
lights and brakes were in good shape . As he was coming slowl y
down Peden's Hill he could see a considerable distance ahead .
He then noticed the lights of a car a long way off, coming south ,

which was the one which turned off to the foothills . When he
got to the bottom of the hill, while he could no longer see th e
lights of this car, as he expected to meet it, he took the extrem e
right of the road. The lights of the on-coming car reappeare d
when he was several hundred feet from the bottom of the hill ,
but he was not blinded by them ; almost immediately after this
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the first thing which drew his attention was an unlighted objec t
1935

	

to the left of the centre of the road about 50 feet ahead . He

TILLEY
was then on the extreme right of the road . There were no lights

v .

	

on the truck. He could see he had ample room to pass safely on
\vILSO x
— the right. He put his foot down hard on the brakes when h e

Robertson, J . saw the truck to decrease his speed, which was not more tha n
30 miles per hour . Almost instantly the plaintiff emerged from
the shadow of the truck and came running towards him wavin g
his hands . He was exactly in the centre of the space between
the truck and the right side of the road . He might have bee n
20 to 30 feet away. It was a shock to him. He could not turn
to the left as the truck was there . He turned his car to the righ t
"sharply into the ditch and off the road ." Just as he did this
the plaintiff jumped into the ditch where the defendant thinks
the plaintiff must have been when he struck him. His brakes
were full on and had been so ever since he saw the truck .

Plaintiff says that when Nash yelled to him there was a
car (defendant's) coming from the south . He got out as quickly
as he could from the right side of the truck, placed a pail o f
gasoline which he had in his hand on the rear of the truck and
rushed to the rear to signal . He says that defendant's car was
"coming down the hill with its head-lights on" and he was run-
ning at the same time ; and could not say definitely how far
defendant's car was away because the car was travelling and "I
was running to flag him at the same time." He says he wen t
20 to 30 feet south of the truck and was in the full glare of th e
head-lights of the on-coming car ; that he stepped off the gravel
on to the shoulder of the road. When defendant's car was 1 5

to 20 feet from him it turned "violently" to the right an d
struck him.

Taking the defendant's own evidence, if he saw the truck whe n
50 feet away and immediately afterwards saw the plaintiff wh o

was then 20 to 30 feet from him, the plaintiff must have been

20 to 25 feet south of the rear of the truck . I find that the point
of impact must have been about 20 feet south of the truck on
the shoulder of the road on the east side.

The truck was 17 1/2 feet over all in length. The plaintiff came
out from under it on the right side . Assuming that he came out
from under it at a point five feet north from the rear end he
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must have walked or run at least 25 feet to the point of impact .
Assuming that his speed was five miles per hour and the speed
of the defendant's car 30 miles per hour (the defendant says it
was never more than that) the defendant's car would have trav-
elled six times the distance the plaintiff travelled or 180 feet s o
that the defendant's car must have been over 200 feet from tha t
part of the right side of the truck where the plaintiff starte d
walking or running towards him . I find that the defendant was
negligent in not keeping a proper look-out and therefore failed
to see the plaintiff when he was running towards him in th e
glare of his head-lights.

I also think the plaintiff was guilty of contributory negligence .
The defendant pleaded that the plaintiff was negligent in no t
taking "adequate measures to warn traffic approaching on the
highway of the presence of the truck" and cited in support o f
this Empey v. Thurston (1925), 58 O.L.R. 168, approved by
the Appellate Division in Comrie v. Fisher in the same report
at p. 228 .

The plaintiff went to flag defendant's car because he though t
either the truck or the car was in danger because of the abnorma l
speed of the car .

If I am right that the defendant was 180 feet away fro m
the point of impact when he should have seen the plaintiff an d
he maintained a speed of 30 miles per hour, which he said h e
did, until the accident, he would have reached the point of impac t
in a little less than five seconds. The plaintiff says it was a
matter of a few seconds from ?ash's yell to the time of th e
accident.

It was said in Swartz Bros. Ltd . v . Wills, supra, at p. 279 ,
"distances must be translated into time in order to determine
what are the rights of the parties . "

Applying .this to the present case, the plaintiff must have
known that the defendant's ear would reach him in a very fe w
seconds and his duty was to take care not to be in the way of
the on-coming car . At the same time he was entitled to assume
that the defendant was keeping a proper look-out and would se e
him in ample time to bring his car to a stop. While it was
prudent of the plaintiff to try to warn the defendant, I think h e
was negligent in remaining upon the highway too long before
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stepping off the road . The plaintiff pleaded that if it was found

that there was any contributory negligence on his part the

defendant with the exercise of ordinary care would have avoide d

the injuries complained of. I do not think that either party

could have done anything to have avoided the accident as th e

two acts of negligence came so close together . The plaintiff tried

to avoid it by stepping off the road . The defendant tried to

avoid it by turning his car off the road. There was really n o

time in which either the plaintiff or defendant could have avoide d

the negligence of the other. I refer to the speech of Viscount

Birkenhead in Admiralty Commissioners v . S .S. Volute, [1922]

1 A.C. 129, at p . 144, where the Lord Chancellor said :
Upon the whole I think that the question of contributory negligence must

be dealt with somewhat broadly and upon common-sense principles as a jur y

would probably deal with it. And while no doubt, where a clear line can

be drawn, the subsequent negligence is the only one to look to, there are

cases in which the two acts come so closely together, and the second act o f

negligence is so much mixed up with the state of things brought about b y

the first act, that the party secondly negligent, while not held free from

blame under the Bywell Castle rule, might, on the other hand, invoke the

prior negligence as being part of the cause of the collision so as to make

it a case of contribution .

As to the degree of fault I find that the plaintiff was 40 per

cent . and the defendant 60 per cent . to blame .
The plaintiff is a young man 34 years of age. The evidence

as to his earnings is entirely unsatisfactory. His injuries ar e

of a terrible nature and there is no hope of his recovery. He

will probably live not more than IS months . He will have to

be in hospital all the time.
In view of all the circumstances I assess the general damage s

at $20,000 .

I allow the following special damages :
Prince George Hospital	 $ 624.00

Prince George Drug Store	 24.40

Violet Kerr, Nurse	 5 :00

Dr. Lyon

	

	 708.00

$1,361.40

which I think were all that were claimed .
There will be judgment for the plaintiff for $12,000 genera l

damages, and $816.80 special damages.

Judgment for plaintiff .
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IN RE ESTATE OF KATHERINE DIXON, DECEASED.

Will—Construction—Devises and bequests—Whether free of probate and
succession duties—Petition for opinion, advice and directions—Appeal —
Jurisdiction—Costs—R .S .B .C . 1924, Cap . 262, Sec. 79 .

S.C .

1935
Sept. 6, 10 .

C. A .

Oct . 30,31 ;
A will contained the following clause : "I direct my executors to pay from Nov . 28 .

and out of my estate as soon as may be convenient, all my just debts,

funeral and testamentary expenses as well as succession and probat e

duties (if any) which may be assessable or chargeable against any gift ,

devise, bequest or legacy herein provided for ." Thereafter following a

number of bequests and devises appears this clause : "Subject to the

bequests of this my will heretofore made, 1 direct my trustees to divid e
all the rest and residue of my estate together with any devises or

bequests that may lapse, equally among the Salvation Army and th e

Crippled Children's Hospital Home, both of the City of Vancouver . "

On petition of the executors for the opinion, advice and direction of th e
Court on the following questions : "1 . Does the above-mentioned direc-

tion in the will of the said deceased amount to a direction that th e

devises and bequests made in the will of the said deceased are to be fre e

of probate duties? 2 . Does the above-mentioned direction in the will

of the said deceased amount to a direction that the devises and bequest s

made in the will of the said deceased are to be free of succession duties?"

the answer to both questions was in the negative .

Held, on appeal, that the petition presented under section 79 of the Truste e

Act and the opinion, advice or direction thereupon given by the judg e

to whom it is presented is not a judgment, order or decree within th e
meaning of section 6 (a) of the Court of Appeal Act, and therefor e

cannot be entertained by the Court of Appeal .

APPEAL by Frances McGregor, Louisa M . Price, and th e
nieces, nephews, grand-nieces and grand-nephews of Katherin e
Dixon, deceased, and Alfred E . Price and the beneficiaries under
the will of said Katherine Dixon, deceased, consisting o f
strangers to the said deceased and represented by said Alfred E .
Price, from the decision of ROBERTSON, J . on the petition of the
executors, heard by him at Vancouver on the 6th of September ,
1935. Katherine Dixon died on the 10th of December, 1934 ,
Her executors applied by petition for the opinion of the Cour t
as to whether or not her devises and bequests are to be free o f
probate and succession duties . The will contained a clause a s
follows :

I direct my executors to pay from and out of my estate, as soon as may
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be convenient, all my just debts, funeral and testamentary expenses, as well

as succession and probate duties (if any) which may be assessable or charge -

IN RE

	

able against any gift, devise, bequest or legacy herein provided for .
ESTATE OF

KATHERINE Following a number of bequests appears this clause :
DIXON,

	

Subject to the bequests of this my will heretofore made I direct my
DECEASED trustees to divide all the rest and residue of my estate, together with any

devises or bequests that may lapse equally among the Salvation Army and

the Crippled Children's Hospital Home, both of the City of Vancouver, i n

the Province of British Columbia in loving memory of my late husban d

Joseph Dixon .

The following questions were submitted by the petition :
1. Does the above-mentioned direction in the will of the said decease d

amount to a direction that the devises and bequests made in the will of the

said deceased are to be free of probate duties ?

2. Does the above-mentioned direction in the will of the said decease d

amount to a direction that the devises and bequests made in the will of the

said deceased are to be free of succession duties ?

Remnant, for the executors of the estate of Katherine Dixon ,

deceased .
IJossie, K .C., for Frances McGregor .

J. E. Beck, for Alfred E . Price.

McKenna, for Louisa M. Price .

Thomas E. Wilson, for the Crippled Children's Hospital

Home.
R. A . Sargent, for the Salvation Army.

Cur, adv. vult .

10th September, 1935 .

ROBERTSON, J . : Katherine Dixon died on the 10th of Decem-

ber, 1934, and her executors duly obtained probate of her will ,

dated 28th May, 1934, and now apply for the opinion of th e

Court as to whether or not her devises and bequests are to be free

of probate and succession duties . The will appointed the peti-

tioners as executors and trustees and then contained this clause :
I direct my executors to pay from and out of my estate, as soon as may

be convenient, all my just debts, funeral and testamentary expenses, as wel l

as succession and probate duties (if any) which may be assessable or charge -

able against any gift, devise, bequest or legacy herein provided for.

Thereafter, following a number of bequests and devises ,

appears this clause :
Subject to the bequests of this my will heretofore made I direct my

trustees to divide all the rest and residue of my estate, together with any

devises or bequests that may lapse equally among the Salvation Army an d

the Crippled Children's Hospital Home, both of the City of Vancouver, in
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the Province of British Columbia in loving memory of my late husband

	

1935

Joseph Dixon .

One of the legatees under the will, L . M. Price, made an ESTA
RE

O F

affidavit in which she said that from conversations with the KATREBINE
Drxox ,

testatrix she thought it was the deceased's intention that the DECEASED

legacies should be free of "death duties" which should be paid Robertson, J .

out of the residue . A similar affidavit was filed by F . McGregor,
also a legatee. In my opinion this evidence is not admissible a s
it does not fall within the "equivocation rule . " See Williams
on Executors, 12th Ed., Vol. II ., p . 742 where the rule is se t
forth and Doe d. Hiscocles v. Hiscocks (1839), 5 M. & W. 363

is referred to. At pp. 368-9 of that ease it is said :
Now, there is but one case in which it appears to us that this sort of

evidence of intention can properly be admitted, and that is, where the

meaning of the testator's words is neither ambiguous nor obscure, and wher e

the devise is on the face of it perfect and intelligible, but, from some of the
circumstances admitted in proof, an ambiguity arises, as to which of th e
two or more things, or which of the two or more persons (each answerin g

the words in the will,) the testator intended to express .

Thus, if a testator devise his manor of S . to A. B., and has two manor s

of North S . and South S., it being clear he means to devise one only, wherea s

both are equally denoted by the words he has used, in that case there i s

what Lord Bacon calls "an equivocation," i .e ., the words equally apply to

either manor, and evidence of previous intention may be received to solv e

this latent ambiguity ; for the intention shows what he meant to do ; and

when you know that, you immediately perceive that he has done it by th e

general words he has used, which, in their ordinary sense, may properl y

bear that construction .

It appears to us that, in all other eases, parol evidence of what was th e

testator ' s intention ought to be excluded, upon this plain ground, that hi s

will ought to be made in writing ; and if his intention cannot be made to

appear by the writing, explained by circumstances, there is no will .

It was submitted that the direction of the executors "to pa y
from and out of my estate " and the words "as well as succession
and probate duties" indicate the intention of the testatrix t o
give all her bequests and devises free of succession and probat e
duties and that this is further shown by the fact that, after th e
bequests and devises, the will then proceeded "subject to th e
bequests of this my will heretofore made I direct my trustees to
divide all the rest and residue," etc . It was pointed out that
there was no bequest or devise to the Salvation Army and th e
Crippled Children 's Hospital Home but merely a request t o
"divide." I cannot see the force of the last submission for the
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will provides that the trustees are to convert all the property,

	

IN RE

	

other than that specifically devised or bequeathed, into money .
ESTATE of It seems to me that a direction to divide this balance is of n o
KATHERINE

DIXON, peculiar significance. It is in effect a bequest .
DECEASED

	

As to the first submission I refer to the case of In re Kennedy,
Robertson, J. [1917] 1 Ch . 9 in which the Court considered a will wherein th e

testator devised and bequeathed all his estate to trustees upo n
trust for sale and conversion and directed (p . 10)
out of the money to arise from such sale and conversion . . . pay my

funeral and testamentary expenses death duties and debts and the legacie s

and annuities hereby or by any codicil hereto bequeathed .

Speaking of this clause Warrington, L .J. said at p . 15 :
As to clause 7, I think the provisions of this clause as to payment o f

debts, legacies, and death duties do not affect the question one way or th e

other. They are merely administrative provisions telling the trustees to do

what it would be their duty to do without such a provision . Moreover, such

provisions as these cannot be complied with literally . There are many

payments which in the nature of things cannot be made until after th e

investment of the proceeds of conversion has been carried out . It would, in

my opinion, be wrong to give to the details of such provisions a determinin g

effect on the beneficial interests conferred by the will .

Lord Justice Scrutton concurred in this judgment .
Section 23 of the Succession Duty Act, Cap . 61, B.C. Stats .

1934, provides that the duties imposed by the Succession Dut y
Act constitute a lien and charge in favour of the Crown an d
section 27 of the same Act makes it the duty of the executors t o
deduct and pay to the minister of finance the duty payable unde r
the Act. By virtue of section 6 of the Probate Act, Cap . 56 ,
B.C. Stats . 1934, probate duties are in the same position as
succession duties . I can see no difference between the clause
under consideration in the Kennedy case and the clause in Mrs.
Dixon's will.

The answer to the questions 1 and 2 is, No .

From this decision Frances McGregor, Louisa M. Price and

Alfred E. Price and the beneficiaries represented by them

appealed .

The appeal was argued at Vancouver on the 30th and 31st of

October, 1935, before MARTIN, MCPHILLIPS and MCQLT ARRIE ,

M. A .

Hossie, K .C., for appellants .
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R. A . Sargent, for respondent Salvation Army, took th e
preliminary objection that there was no jurisdiction to hear the
appeal : There is no appeal from the opinion of the Court pur-
suant to section 79 of the Trustee Act . This is not a judgment

or order . That no appeal lies see Pemberton on Judgments, 4t h

Ed., 783 ; Seton on Decrees, 5th Ed ., 1007-9 ; Daniell's Chan-

cery Practice, 6th Ed ., Vol . 2, pp. 22 to 32 ; In re Spitler (1860) ,
6 Jur. (w.s .) 386 at p. 387 ; In re Green (1860), 2 De G. F. &
J. 121 ; Re	 (a lunatic) (1860), 8 W.R. 333. In the
Spiller case there was no appeal . Vice-Chancellor Wood referre d

the matter to the Lords Justices . See also In re Knight and

Tabernacle Permanent Building Society, [1892] 2 Q.B. 613
at p . 614 ; City of London v . Holeproof Hosiery Co. of Canada

Ltd ., [1933] S .C.R. 349 at p. 353 ; In re Estate of Hugh Magee ,

Deceased (1935), 49 B .C. 481 at p. 489 ; Re Hockett's Wil l

(1860), Johns. 628 at p. 630 ; Re Lorenz's Settlement (1861) ,
1 Dr. & Sm. 401 . This was brought as an interlocutory appeal

• and proper notice was not given.
Hossie : The jurisdiction under section 79 was limited t o

matters that were not inter panes . From 1890 they ceased to be
called "judicial opinions" and became "orders" and were appeal -
able : see In re Tyrrell's Trusts (1889), 23 L .R. Ir . 263 ; In re
Dougan Estate (1921), 30 B .C. 334 ; In re Williams (1866) ,
1 Ch. Ch. 372 ; In re Cwsar's Will (1867), 13 Gr . 210 ; Barclay

et al. v. Zavitz et al . (1885), 8 Ont . 663 ; lie Rally (1911), 2 5
O.L.R. 112 at 114 ; Re Tecumseh Public Utilities Commissio n

and AlacPhee (1930), 66 O.L.R. 231 ; Ohene Moore v . Akesseh
Tayee (1934), 104 L.J.P.C . 38 ; [1935] A.C . 72 ; [1935] 1
W.W.R. 637 at p . 639. The section of the Ontario Act is the
same as ours. Under section 6 of the Court of Appeal Act ther e
is the right of appeal : see Brigman v . _1lcKenzie (1897), 6
B.C. 56 .

Sargent, replied .

Cur. adv. volt .

On the 28th of November, 1935, the judgment of the Cour t
was delivered orally by

MARTIN, J .A. : We have come to the conclusion that the pre -
19
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liminary objection to our jurisdiction is sound because, in ou r

opinion, the petition herein presented under section 79 of the
Trustee Act involves only an "opinion, advice or direction given"

thereupon by the judge to whom it was presented, and therefor e
it is not a "judgment, order or decree" within the meaning o f
section 6, subsection (a) of our Court of Appeal Act, and, con-
sequently, this appeal cannot be entertained by us . Our view of
the real nature of section 79 is largely derived from the opinion o f

Vice-Chancellor Sir W . Page Wood, in Re Mockett 's Will

(1860), Johns. 628, which was cited to us .
In coming to this conclusion we bear in mind that both counse l

have expressed the view that if this matter had been initiated by
an originating summons then there would have been an appeal t o
us, but however that may be, no appeal is given from a petitio n
of this special kind, doubtless because of the fact that a mor e
ample remedy is now available by the modern procedure of a n

originating summons . It is also to be borne in mind that (thoug h
the present procedure by an originating summons did not then
exist) the Vice-Chancellor in the case just mentioned shows tha t
another procedure was open there, i .e ., a bill in equity, for which
would now be substituted an action, should the facts of the cas e
support it .

It follows that the appeal must be quashed .

Appeal quashed .

Solicitors for Frances McGregor : Davis & Co.

Solicitor for Louisa M . Price and Alfred E. Price : J. E. Beck.

Solicitor for executors of estate : S. J . R. Remnant .

Solicitor for Crippled Children's Hospital Home : Thomas E.
Wilson,.

Solicitor for Salvation ` Army : R. A. Sargent .
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McKEE v. WILSON .

	

C . A.

1935
Costs—Taxation—Claim and counterclaim—Dismissal of both with costs

Set-off—Plaintiff's costs in defence of counterclaim—Appendix N, Oct . 2, 3 .

Column 1—Rule 977.

Both action and counterclaim were dismissed with costs, with right of set-off .
The plaintiff's bill of costs in defence of the counterclaim included th e

amounts in Column 1 of Appendix N of the Tariff of Costs for Items 2 ,
9, 10, 13, 14 and 19, which were allowed by the taxing officer . An

application for a review of the taxation of the bill was dismissed .
Held, on appeal, affirming the decision of MCDONALD, J ., that the items of

the block tariff are in the circumstances of the case intractable and it

is not open to the Court of Appeal to make any variation .
Held, further, that relief can be granted "wherever practicable" in such cases

under rule 977 to any person who has an apprehension of hardship t o
be created, if application is made at the trial .

APPEAL by defendant from the order of MCDONALD, J . of
the 10th of July, 1935, dismissing the defendant's application
for a review of the taxation of the plaintiff's bill of costs in
defence of the counterclaim . By the judgment in the action th e
plaintiff's action was dismissed with costs, the defendant's coun-
terclaim was dismissed with costs, and there was an order pro-
viding for set-off. The plaintiff's bill of costs in defence of th e
counterclaim included the amounts in Column 1 of Appendix N
for Items 2, 9, 10, 13, 14 and 19, which were allowed by th e
taxing officer .

The appeal was argued at Vancouver on the 2nd of October ,
1935, before MARTIN, MCPHILLIPS and MACDONALD, JJ.A.

J. A . Il7acfnnes, for appellant : Under the judgment the
defendant was entitled to the costs of the action and the plaintiff
the costs of the counterclaim, but the plaintiff's costs were taxe d
as though she won both action and counterclaim. (1) The taxing
officer is bound by the directions of the judgment ; (2) the proper
interpretation of the judgment is that the plaintiff should only
receive the amount by which the costs are increased by adding t o
the action the counterclaim. The items in the plaintiff's bill
wrongly include items not occasioned by the counterclaim ; it
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should only include the additional items occasioned by the coun-
terclaim : see Saner v . Bilton (1879), 11 Ch . D. 416 ; Atlas

Metal Company v. Miller, [1898] 2 Q.B. 500 ; Wilson v .

Walters, [1926] 1 K.B. 511 ; Medway Oil and Storage Co. v .

Continental Contractors, [1929] A.C. 88. There was in fact n o

increase of costs by reason of the counterclaim .

Beeston, for respondent : The cases referred to by appellan t
do not contemplate the block system : see McGuire v. Crestland

Trust Co. Ltd . (1934), 48 B .C. 323 at p . 324 .

Maclnnes, replied .

Cur. adv. volt.

3rd October, 1935 .

MARTIN, J.A. : We are of the opinion that the appeal shoul d

not prevail because the ruling of the registrar was rightly

affirmed . My point of view, to put it briefly, is this : that the

item of the block tariff is, in the circumstances of this case,

intractable, and it is not open to us to make any variation of it .

I shall just refer to the observations of Lord Haldane at p. 98

of the Medway case as an illustration of the working out of a rul e

of this kind, which is that while there may be hardship arisin g

out of it "in exceptional cases " which cause a disadvantage in

one aspect, yet on the other hand there are general advantages, a s

the learned Lord pointed out . But in such circumstances

remedial directions can "wherever practicable" be given unde r

rule 977, if application is made at the trial . Having regard to

that rule, if any person has an apprehension of hardship to b e

created, that is the time, as the learned Lord pointed out, for him

to bestir himself and see that such a consequence is in due and

ample time averted . I will only add that these remarks are based

upon the assumption that the present counterclaim so-called is in

reality a counterclaim, and not something which in reality is a
set-off, or something of so unsubstantial or frivolous a natur e

that it would be considered to be a sham in pleading, under which

circumstances it would be open to the trial judge to give a n

appropriate direction .

McPHILLIPS, J.A . : I am in entire agreement with the reasons
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given by my learned brother the acting Chief Justice . During

the argument I voiced my view in accordance with what has
been stated by my learned brother . I would dismiss the appeal.

MACDONALD, J.A. (oral) : There are two subject-matters, one

the plaintiff's action, and in addition a different subject-matter ,

viz., a counterclaim . In either case the item of $50 may be taxed .
I think Tariff Item 2 in Appendix N is open to that construction .
It is true it leads to an injustice in this case, but to construe i t

otherwise would lead to injustice in other cases discussed durin g
the argument, namely, where there was a substantial counterclaim

involving considerable time and labour . If the parties desire
relief from these anomalies they should have recourse to rule 977,
under which the judge may vary the ordinary rule as to costs .

Appeal dismissed.

Solicitors for appellant : Maclnnes & Arnold.

Solicitors for respondent : Noble & Beeston.
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VANCOUVER WATERFRONT LIMITED v .

1935

	

VANCOUVER HARBOUR COMMISSIONERS.

July 11, 12 ; Trespass — Mandatory injunction—Overflow of railway right of way
Nov . 6, 13 . embankment material upon foreshore of adjoining owner—Damages a s

appropriate remedy—Granting of injunction without hearing defend -

ants' evidence thereon .

Plaintiff under an agreement of exchange conveyed to defendants a 90-foo t

strip of land and foreshore for the railway right of way of defendants

in exchange for an extension seaward of plaintiff's adjoining water-lot

on the south shore of Burrard Inlet . Defendants in constructing th e

railway earth embankment upon the strip allowed the spill or slope o f

rest of the embankment to extend some 70 feet over upon the foreshor e

and land covered by water of the plaintiff . Plaintiff brought action for

a mandatory injunction for the removal of the spilled material and fo r

damages . The defendants contended that the appropriate remedy wa s

in damages upon which evidence should be heard . The trial judge

without hearing defendants' evidence granted a mandatory injunction .

Held, on appeal, that the granting of the injunction be affirmed subject to

the qualification that compliance therewith be postponed for two year s

and that the defendants pay the plaintiff $200 per month until the fil l

be entirely removed.

APPEAL by defendants from the decision of MoRRisox ,

C.J .S.C. of the 26th of March, 1935, in an action for damage s

for wrongfully entering upon the plaintiff's lands adjacent t o

Trinity Street in Vancouver, B .C., and depositing earth and

other material thereon, and for an injunction directing the

removal thereof and restraining the defendants from continuin g

the trespass. The plaintiff owns portions of the foreshore on

and land under Burrard Inlet shown as parcel "C, " referenc e

plan No. 2344 and parcel "D," reference plan No . 2347, lying

in front of lots 1 and 2, block 1, District Lot 184, group 1, New

Westminster District, according to plan registered under No . 178 .

The defendants occupy a strip of land lying to the south of th e

above described water-lots, designed for use by them as a termina l

railway for the harbour of the city, and the . plaintiff claims th e

defendants have trespassed on its lot by depositing earth an d

other material thereon since July 15th, 1934, for about 70 fee t

northward from and along the southern boundary of its lots .

The defendants claim the plaintiff's lots were acquired by grant
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pursuant to an agreement with the defendants as administrator s
for the Crown in exchange for the strip of land to the south an d
adjoining said lots which was the property of the plaintiff, an d
the plaintiff when entering into this agreement knew the strip
was required for a right of way for a railway and a fill had to
be constructed on said strip involving a bank or slope of res t
extending seaward and north from the strip and over th e
plaintiff's lots. The fill was constructed in accordance with
good engineering practice and the resultant accumulation o f
material complained of on the plaintiff's lots was confined to th e
slope of rest actually required to support the fill . At the trial
counsel for the plaintiffs stated that they were not asking fo r
damages but were asking for an injunction for removal and after
the evidence of two witnesses for the plaintiff had been give n
an argument took place as to what was the proper remedy,
counsel for plaintiffs contending for an injunction and counse l
for the defendants contending that the case should be dealt wit h
on the basis of damages which he stated were small and could
be estimated in money and, adequately compensated for in mone y
and he also stated that he was ready with witnesses to give evi-
dence as to damages . The costs of removal were stated to b e
about $20,000 . An injunction was granted and the defendant s
were given three months within which to remove the materia l
from the plaintiff's lots .

The appeal was argued at Victoria on the 11th and 12th o f
July, 1935, and further argued at Vancouver on the 6th of
November, 1935, before MARTIN, MCPHILLIPS, MACDONAL D

and MOQUARRIE, M.A .

Burns, K.C., for appellants : It is a question of the circum-
stances whether damages or a mandatory injunction should be
applied as the appropriate remedy . The working rule is as lai d
down by A . L. Smith, L .J., in Sheller v. City of London Electric
Lighting Company (1894), 64 L .J. Ch. 216 ; [1895] 1 Ch .
287 at p . 322. Witnesses of the defendants were in Court an d
were offered to shew that the material was really a benefit to th e
plaintiff's land, or that the damage, if any, was small . In such
circumstances damages would be the appropriate remedy, if
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trespass. To compel the removal of the material at a cost o f

about $20,000 with no resultant benefit to the plaintiff would

not be just or reasonable . The granting of an injunction is i n

the discretion of the Court : see Salmond on Torts, 8th Ed ., 177 ,

194-5 ; Kerr on Injunctions, 6th Ed ., 32, 35 and 153 ; Gross v .

Wright, [1923] S .C.R. 214 at p. 231 .

A . Alexander, for respondent : In the circumstances there is

no discretion to do other than grant a mandatory injunction .

Under section 12 of The Vancouver Harbour Commissioners

Act, Can. Stats. 1913, Cap. 54, the board may acquire by

expropriation any property required for the harbour, and it was

their duty to expropriate this property for the support of thei r

fill. It is shown there is substantial injury to the property i n

its character as a water-lot for navigation purposes . The rule

as to discretion does not apply to a public company clothed with

statutory power to expropriate the property they require : see

Saunby v. London (Ont .) Water Commissioners, [1906] A.C.

110 ; Champion & White v . City of Vancouver (1916), 23 B .C.

221, and on appeal [1918] 1 W .W.R. 216. If there was th e

right to exercise discretion the learned Chief Justice came to th e

right conclusion : see Gross v. Wright (1922), 31 B .C. 270, and

on appeal [1923] S .C.R. 214 ; Woodhouse v. Newry Navigation

Co ., [1898] 1 I .R. 161 ; Cowper v . Laidler, [1903] 2 Ch . 337 .

The owner's rights must be protected : see Shelter v. City of

London Electric Lighting Company, [1895] 1 Ch . 287 at pp .

310 and 322 ; Goodson v . Richardson (1874), 43 L .J. Ch. 790

Attorney-General v . Acton Local Board (1882), 22 Ch. D. 221 ;

Eardley v. Granville (1876), 3 Ch. D. 826 ; Wood v. Conway

Corporation, [1914] 2 Ch. 47. It is impossible to measure th e

damages and there must be a refusal to allow evidence of

damages. He did not press his claim to give evidence of damages .

Burns, in reply : The trial proceedings clearly disclose there

was a refusal to hear the defendant 's evidence offered. It was

open to the defendant to shew that it would be oppressive to grant

an injunction . In Saunby v. London (Ont .) Water Commis-

sioners, [1906] A.C. 110, expropriation proceedings were com-

menced but not followed up . There is no rule that discretion i s

not to be exercised because of expropriation being open, and
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involved in the exercise of discretion is the duty to hear all th e
evidence bearing on the circumstances .

[On further argument MARTIN, J .A. referred to Fishenden

v . Higgs and Hill Limited (1935), 153 L.T. 128, delimiting

Shel fer's case [supra] ; Attorney-General v. Birmingham, Tame ,
and Rea District Drainage Board, [1912] A.C. 788 at p . 795 ;
Great Central Railway v . Doncaster Rural Council (1917), 87
L.J. Ch. 80 ; Frost v. King Edward VII . Welch &c . Associa-
tion,, [1918] 2 Ch . 180 at p . 195 ; Gross v . Wright, [1923 ]
S.C.R. 214 at p. 232] .

	

Cur. adv. volt .

On the 13th of November, 1935, the judgment of the Cour t
was delivered orally by

MARTIN, J.A. : We are all of opinion that the justice of thi s
case will, in its unusual circumstances, including the present
depression, be fully met by permitting the judgment pronounced
below to stand in so far as it grants a mandatory injunction for
the removal by the defendants of the rock and earth fill that they
have wholly unjustifiably deposited upon the plaintiff's property ,
but with the qualification that compliance with such injunctio n
be postponed for two years, unless that term be shortened upon
application to be made below .

And we also adjudge that the defendants shall pay to th e
plaintiff the sum of $200 per month beginning from the date of
the judgment below until the said fill is entirely removed .

The costs below shall be to the plaintiff and the costs of thi s
appeal shall be thus apportioned : two-thirds to the defendant s
appellants and one-third to the plaintiff respondent.

I might add, as an individual addition of my own, somethin g
that occurred to me during the long and interesting discussion
we had (wherein we were very pleased to see that both counse l
adopted such a reasonable attitude as a result thereof) and th e
case I had then in mind, but not immediately at hand, wa s
Lodge Holes Colliery Company, Limited v . Wednesbury Cor-
poration, [1908] A.C. 323, wherein Lord Chancellor Lorebur n
at p . 326 used language which I think is very appropriate to th e
present case, viz . :

Even those who have been wronged must act reasonably, however wid e
the latitude of discretion that is allowed to them within the bounds of reason .

Appeal dismissed.

Solicitor for appellants : W . E. Burns .
Solicitors for respondent : Tiffin d' Alexander .
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G . A. .IN RE LEGAL PROFESSIONS ACT AND P . C. BARKER
1935

	

v. SKRINE AND SKRINE .
Yon. 15, 18 ,

22 .

	

Solicitor and client—Costs—Retainer—Conflict of evidence between solicito r
and client .

On the question of the retainer of a solicitor to bring an action, where th e

evidence in favour of the solicitor has not advanced beyond that of grav e

doubt there is no other course open to the Court than to hold that th e

solicitor has not satisfied the onus which is upon him and declare that

the retainer did not exist .

MacGill cG Grant v . Chin Yow You (1914), 19 B .C. 241, followed .

APPEAI. by defendant J . H. Skrine from the order o f

McDoNALD, J . of the 17th of July, . 1935, whereby the repor t
and certificate of the deputy district registrar at Vancouver o f
the 10th of July, 1935, was in part reversed and set aside . Mr.
and Mrs . Skrine with one Banks were injured in an automobile
accident and Skrine went with Banks to Mr. Barker's offic e
where they gave particulars of the accident to one Bethel, a la w
clerk in Barker's office. Barker was acting for Banks, and while
Bethel was interviewing Banks and Skrine Barker went into th e
room when Bethel said "Mr. Skrine also wishes us to act fo r
him." Subsequently Barker issued a writ on behalf of Skrin e
and his wife. When Skrine learnt of this he employed anothe r
solicitor named Davidson who wrote Barker saying that Skrin e
intimated he left instructions with him (Barker) to negotiate a
settlement, but any offer was to be confirmed by him and he did
not give instructions to issue a writ. At the instance of Barker
an order was made by Mrnmnv, J. on the 15th of March, 1935 ,
that the solicitor's bill of costs delivered to Mr . and Mrs . Skrine
by Barker be referred to the district registrar for taxation . The
deputy district registrar reported. that there was no retainer and.
there was nothing due by the clients or either of them to th e
solicitor . On appeal from the deputy registrar's report that
there was no retainer, it was reversed as to the defendant J . H.
Skrine, and that he proceed with the taxation of the solicitor' s
costs as against J . H. Skrine. From this order J . IT. Skrine
appealed .
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The appeal was argued at Vancouver on the 15th and 18th o f

November, 1935, before MARTIN, MCPHILLIPS and McQUARRIE,

M.A. IN EE
LEGAL

J. A. Machines, for appellant : It is admitted there was no PR
A C
OFESSIONS

ANDT
written retainer. Barker acted without authority and the regis- P.C.BARKER

trar so found . Skrine did not know of the action until an order Ssa'INE

for discovery was made . Where there is no retainer and a con-
flict arises between solicitor and client, the client has the benefi t
of the doubt : see MacGill & Grant v . Chin Yow You (1914), 19
B.C. 241 ; Scribner v . Parcells (1890), 20 Ont. 554. A solici-

tor has no authority to retain any one on behalf of his client : see
Wray v . Kemp (1884), 26 Ch. D. 169 ; In re Becket. Purnell

v . Paine, [1918] 2 Ch . 72. The registrar should not be reversed
on a question of fact . He first had to find whether there was a
retainer : see In re Dickie, De Beck & McTaggart and Sherma n

(1916), 23 B.C. 538.
Todrick, for respondent : There is complete evidence to show

Barker was retained by Skrine . The registrar did not stay t o
hear all of Barker's evidence. The retainer need not necessaril y
be in writing : see Wiggins v . Peppin (1837), 2 Beay. 403 ; In
re Legal Professions Act and A. E. Beck (1925), 36 B .C. 76 ;
Macdonald v. Bellhouse, [1920] 1 W.W.R 597 .

Maclnnes, in reply : The authorities cited in Scribner v . Par-

cells (1890), 20 Ont. 554 should be examined .

Cur. adv. volt .

On the 22nd of November, 1935, the judgment of the Cour t
was delivered orally by

MARTIN, J .A . : This appeal raises the question of th e

retainer of a solicitor to bring an action on behalf of his allege d
clients, and we have given careful consideration to the matte r

which here is one purely of fact . After considering the evidence ,
both oral and written, we can reach no other conclusion than tha t
the matter is not advanced in favour of the solicitor beyond tha t

of grave doubt, and in such case, having regard to our prio r

decisions in MacGill & Grant v. Chin Yow You (1914), 19 B .C .
241 and In re Dickie, De Beck & McTaggart and Sherman
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(1916), 23 B .C. 538, we have no other course open to us than
1935 to hold that the solicitor has not satisfied the onus which is upon

IN RE him in these cases, and we therefore declare that the retaine r
LEGAL did not exist, with the result that the appeal must be allowe d

PROFESSION S
ACT AND and the original ruling of the registrar, finding there was n o

P. C . BARKER retainer, restored.
SKRINE It is to be observed, and it is unfortunate, that when thi s

question of the retainer came first before the registrar, instea d
of its being settled, as is usually the case, and was, e .g ., in Dickie 's

case (p. 540), by the registrar's finding after hearing the respec -
tive witnesses in person, their evidence, we are told, was taken
on depositions in his absence, and therefore we are without th e
full benefit of an original and complete finding of fact that woul d
have been very helpful to us in disposing of this difficul t
controversy.

Appeal allowed.

Solicitor for appellants : E. Stuart Davidson.

Solicitor for respondent : Thomas Todrick .

s. C.
In Chambers

1935

IN RE TESTATOR'S FAMILY MAINTENANCE AC T
AND ESTATE OF WILLIAM PRIDMORE, DECEASED .

Nov.20 ; Testator's Family Maintenance Act—Will—Husband and wife—Five chil -
Dec. 20 .

	

dren by previous marriage—Application of Act—R.S .B.C . 1924, Cap . 256.

A testator was survived by his wife and five children by a previous marriage ,

who were of age and in comfortable circumstances . His estate amounte d

to about $4,800, and by his will he directed that his real and personal

property be sold and the income derived from the investment of th e

proceeds be paid to his wife for life, and thereafter the property be

divided among his children . On petition of the wife whose only asset

was a Dominion bond for $500 for relief under the Testator's Family

Maintenance Act, it was held that the testator did not make adequat e

provision for her maintenance, and an order was made that : (1) In

addition to the income from her bond the petitioner is to have unti l

further order sufficient money from the estate to make up on the whol e

a monthly income of $50, using in the first instance her own money until
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it is exhausted to make up the difference between the present income

	

S. C .

from the estate and $50 per month ; (2) the capital of the estate to be In Chambers

charged to meet any payments to be made under any further order

	

193 5

which the Court may make ; (3) the further consideration to be reserved

so that the Court may be in a position to deal with any contingency

	

IN RE

that may arise .

		

ESTATE O F
WILLIA M

PRIDMORE,

PETITION by the widow of the late William Pridmore who DECEASED

died on the 9th of September, 1935, under the Testator ' s Family

Maintenance Act for further provision for her maintenance and
support. The facts are set out in the reasons for judgment .
Heard by ROBERTSON, J. in Chambers at Victoria on the 20th
of November, 1935 .

Patton, for petitioner .

R. S. Yates, for executors .
Bullock-Webster, for children of testator.

Cur. adv. vult .

20th December . 1935 .

li3OBERTSON, J. : This is a petition under the Testator 's Family
Maintenance Act by Lucy Pridmore, widow of the late Willia m
Pridmore . The deceased left an estate of approximately $4,800 .

Part of this consists of the home where he and his wife had lived ,
since their marriage in July, 1916, to the 9th of September ,
I935, when he died . Ile had no one dependent upon him excep t
the petitioner. In his will he directed that his real and personal

property should be sold and the income derived from the invest-
ment of the proceeds should be paid to his wife for life or unti l
she should remarry and thereafter the property to be divide d
among his children . He left him surviving, four daughter s
and one son by a previous marriage who are all of age and in
comfortable circumstances.

The petitioner is 70 years of age and owing to this, and he r
physical condition, is unable to work . Her only asset is a
Dominion bond for $500 from which she receives $25 per year.
l pon these facts I am of the opinion that the testator did no t
make adequate provision for the proper maintenance and sup -
port of his wife. Under the will she is entitled to continue t o
live in the house with the use of one acre of land free until it i s
sold or disposed of. The house is old and in a bad state of repair .
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1935

IN RE
ESTATE OF
WILLIAM

PRIDMORE ,
DECEASED

Robertson, J .

There are no conveniences such as bath, toilet, water or light .
Under these conditions the petitioner cannot live alone. She
says it would take not less than $50 per month to provide he r

with comfortable board and lodging, clothes, medical attendance
and other necessities of life. I think she is entitled to thi s
amount per month .

The executors have leased part of the property for one yea r
from the 1st of November, 1935, at a rental of $225 payable a s
to one-half on the 1st of November, 1935, and the balance on th e
1st of May, 1936 . Out of this sum it will be necessary to pa y
the taxes amounting to $105.44, so that the executors will b e
able to pay her approximately $10 per month for one year . She
will also have a small income from her bond. She must use her

own money to make up the difference per month until it i s

exhausted. See my decision in In re Morton, Deceased (1934) ,
49 B.C. 172. I direct then that the executors continue to pay
her the rental to which she is entitled . At the expiration of th e
year and when her $500 bond has been exhausted I direct that

the executors pay her a monthly sum of $50, using in the firs t
instance, for such purpose, the money in the bank .

In conclusion I make the same order as set out in In re

Estate of G. H. Ramsey, Deceased (1935), [ante] 83 at p. 89,

with appropriate changes .
Costs of all parties out of the estate.

Order accordingly .
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LANGFORD v. LANGFORD .

Divorce — Maintenance or alimony—Divorce Rules 65 to 70 inclusive—
Validity—Duties of registrar under rule 69 (a)—B.N .A. Act, Secs .
91 and 92.

Divorce is a matter of status which, as such, does not involve alimony.

Maintenance or alimony is a matter of property and civil rights an d
so within the jurisdiction of the Province . Divorce Rules 65 to 7 0
inclusive are intra wires of the Legislative Assembly and confer on the
Court power to make orders for maintenance or periodical payments .

The proper construction of subsection (a) of rule 69 is that the registrar

may, if he so wishes, suggest to the Court what, in his opinion, would

be a proper allowance, and that it in no way attempts to confer jurisdic-

tion upon the registrar to himself make an order for maintenance o r
alimony.

APPLICATION to the Court to confirm the action of the
registrar who, acting under rule 69 (a) of the Divorce Rules ,
directed that an order for payments of $25 per month to th e
petitioner should issue against the respondent . Heard by
Muxpny, J. in Chambers at Vancouver on the 17th of June ,
1933 .

Hamilton Read, for petitioner .
Bray, for respondent .

30th June, 1933 .

MURPHY, J. : As the question of the constitutionality of
Divorce Rules 65 to 70 inclusive is largely decisive of all the
points raised herein, I deal first with that matter . Respondent' s
counsel does not, I think, seriously contend that the Divorce Act ,
Cap. 70, R .S.B.C. 1924, is not now in force in British Columbia .
What he does contend is that the provisions of that Act particu-
larly section 17 thereof do not authorize the making of an order
for partial payments or in fact any payments at all to the wife
by way of alimony and consequently rules 65 to 70 aforesai d
have no validity because authority to enact them by the Provin-
cial Legislature must rest on the Divorce Act since jurisdictio n
in divorce is exclusively assigned to the Dominion under the

S. C .
In Chamber s

193 3

June 17, 30 .
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Murphy, J .

British North America Act. The error here, in my opinion,

arises in confusing divorce with alimony or maintenance .

Divorce is a matter of status which, as such, does not involv e

alimony at all. Maintenance or alimony is a matter of propert y

and civil rights and so within the jurisdiction of the Provinc e

Rousseau v . Rousseau, [1920] 3 W.W.R 384. I therefore hold

said rules to be infra vires of the Legislative Assembly. There

can, I think, be no doubt that rules 65 to 70 read as a whol e

confer on the Court power to make orders for maintenance o r

periodical payments . These rules have been validated by

statute of the Provincial Legislature . The registrar in this cas e
acting under rule 69 (a) has directed that an order for paymen t
of $25 per month to the petitioner should issue against th e

respondent and this is an application to the Court to confirm hi s

action . If rule 69 (a) is to be construed as giving the registra r

jurisdiction to in effect make an order for alimony then I thin k

there is grave reason to believe that portion of said rule whic h

can be relied upon in support of this contention is ultra vires.

Such an enactment by the Legislative Assembly would amoun t

to appointing the registrar a judge since there can, I take it, be

no doubt that the making of such an order is a judicial act .

This is not, however, the construction which I would put upon

said subsection (a) of rule 69 . In my view all that said sub-

seef ion (a) means is that the registrar may, if he so wishes ,

u _g( st to the Court what in his opinion would be a prope r

all~~~v ante and that it in no way attempts to confer jurisdictio n

upon the registrar to himself make an order for maintenance

or alimony .

So construed said subsection harmonizes with subsection (c )

of the same rule directing the registrar to report his findings t o

the judge. This report of findings by the registrar I hold t o

be obligatory because necessary to enable the judge to perfor m

his proper function. The judge then himself judicially deter -

mines the question and makes such order as he deems proper .
In the case at Bar the registrar has not specifically reported t o

me his findings upon the averments contained in the pleadings

regarding alimony and the matter is remitted to him that h e

may do so.
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The objection that the alimony proceedings are out of time i s
answered by the finding that the impugned rules are intra vices

of the Provincial Legislature since rule 65 specifically authorize s
the course adopted by the petitioner herein.

There is no substance in the contention that the alimony
petition must, under the rules, be referred to the registrar by a

judge 's eider before that official can act .

In my opinion the Legislature has directed the registrar to
act without any such order by the opening words of rule 69 (a) .
In view of the provisions of rules 65 to 70 the obtaining of suc h

an order would be a mere formality and therefore a cause o f
useless expense. The argument that even if maintenance i s
a matter of property and civil rights, it is also so connected with
divorce as to fall under the jurisdiction of the Dominion a s

ancillary to its exclusive divorce jurisdiction even if correct (a s
to which I am not called upon to express an opinion) is of n o
moment in the determination of the matter now under considera-
tion, because the Dominion has enacted no legislation dealin g
with alimony or maintenance ancillary to divorce legislation
passed by that body . Chapter 127 of R .S.C. 1927 does no t
even mention maintenance or alimony. It is, of course, trit e
law that where a matter is incidental or ancillary to one of the
enum n : ated subsections of 91 and is also within one of th e
el — try : , t( d subsections of section 92 if the field is clear Provin-
cial

	

i

	

`ion will be valid in the absence of legislation by the
Dominic .

	

iiorney-Uen .eral of Ontario v. Attorney-Genera l
for the J

	

oi Canada, [1894] A .C . 189 ; Tennant v .
Union Ban] , ;),it). 31 . In view of the faet :s of this
case and of the necessity to refer this particular feature of i t
back to the registrar as hereinbefore set out I d, td it i t - and
expedient that an injunction issue to prevent rest, aid, oot

	

ling
in any way w- ith any real property in which he has any u . ,
interest, legal or equitable, until this question of petiti, Her ' s
alimony has been decided by me and I so order . The matter i s
referred back to the registrar to report to me his findings a s
hereinbefore set out .

Order accordingly .
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WATKINS v . WATKINS .

Divorce—~Peti,tion—Respondent's answer—Prayer for dissolution—Applica-
tion to strike out—B .C . titats . 1925, Cap . 45, Sec . 2 (3)—Divorce, Rules ,
1925, rr . 17 and 22.

In answer to a wife's petition in a divorce action, the respondent alleged sh e

committed adultery and prayed that her petition be dismissed and the

marriage dissolved. The petitioner's application to strike out that par t

of the prayer asking for dissolution on the ground that the responden t

can only obtain such relief by filing a petition was granted .

The construction applied by the English Courts to the rules made pursuan t

to the provisions of the Judicature Act which authorized the makin g

of rules to regulate the "procedure and practice" should be applied t o

our divorce rules, viz ., that rules of practice and procedure do not confer

a new jurisdiction or affect the rights of parties .

APPLICATION by petitioner in a divorce action to strik e
out that part of respondent's prayer asking for dissolution o f
marriage. Heard by ROBERTSON, J. at Victoria on the 27th o f

November, 1935 .

Beckwith, for petitioner .
Patton, for respondent .

Our. adv. volt .

8th January, 1936 .

ROBERTSON, J. : The respondent in his answer to his wife' s

petition alleges she committed adultery and prays that he r

petition be dismissed and the marriage dissolved .
The petitioner now applies to strike out that part of th e

prayer asking for dissolution, on the ground that the responden t

can only obtain such relief by filing a petition . Our Act is th e

same in all material particulars as the English Act (20 & 2 1

Viet ., Cap. 85) passed in 1857 . Under that Act it was impos-
sible for a respondent to obtain such relief in the petition
against him, the reason being that there was no power given t o

the Court by the statute, except to grant or reject the prayer o f

the petition . He had to commence a cross suit which two suit s
were usually consolidated. To overcome this difficulty, the
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English Act was amended in 1866 (see Sec. 2, Cap. 32 of 29 &
30 Viet .) so as to permit the respondent in any suit for dissolu-

tion of marriage when it was opposed on the ground, inter edict ,

of adultery of the petitioner, to obtain such relief as he or sh e
would have been entitled to, in case he or she had filed a petitio n
asking such relief. See Browne & Watts on Divorce, 10th
Ed., 316-17.

Counsel for the respondent points out that subsection (3) o f

section 2 of Cap . 45, B.C. Stats. 1925, enacts that the "Divorce
Rules, 1925, shall regulate the procedure and practice in th e
Supreme Court " and he refers particularly to rules 17 and 2 2
which are as follow :

17 . Where a husband is charged with adultery with a named person, a

sealed copy of the pleading containing such charge shall be delivered to the

person with whom adultery is alleged to have been committed, endorsed i n

lieu of notice to appear with notice that such person is entitled, withi n

eight days after delivery thereof, to apply for leave to intervene in th e

cause . Such delivery and notice may only be dispensed with by order upon

summons for cause shewn . A form of notice is contained in Appendix V .

22. (a) . Every answer which contains matter other than a simple

denial of the facts stated in the petition shall be accompanied by an affidavi t
made by the respondent, verifying such other or additional matter so far

as he or she has personal cognizance thereof and deposing to his or he r

belief in the truth of the rest of such other or additional matter, and wher e

the respondent is husband or wife of the petitioner shall further state tha t

there is not any collusion or connivance between the parties ; and suc h

affidavit shall he filed with the answer .

(b) Where the answer of a husband alleges adultery and prays relief ,

the alleged adulterer must be served personally with a sealed copy thereo f

bearing a notice to appear in like manner as a petition . Where in such a

case no relief is claimed the alleged adulterer shall not be made a
co-respondent, but a sealed copy of the answer shall be delivered to hi m

endorsed with notice as under Rule 17 that such person is entitled withi n

eight days to apply for leave to intervene in the cause, and upon such

application he may be allowed to intervene, subject to such directions as

shall then be given .

He points out that the provisions of rule 22 (a), compelling th e
respondent to verify by affidavit the "additional matter" in his
answer, and to swear there is no collusion or connivance, are th e
same sort of requirements which the petitioner is bound to
comply with, as regards his petition, by reason of rule 2 ; tha t
rule 22 (b) makes it necessary, where the respondent allege s
adultery and claims relief, to make the alleged adulterer a
co-respondent, which is like rule 4 which provides that in every
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petition for dissolution an alleged male adulterer must be mad e
a co-respondent . He further points out the right to intervene

WATKINS
given by rule 22 (b) and rule 17 . He submits that these rule s

v .

	

throw the same safeguards about an answer as are provided i n
WATKIN S

Robertson, J .

the case of a petition for dissolution and that they wer e
unnecessary if dissolution could not be decreed in favour of a

respondent w ho prayed for it in his answer . Further, he refer s
to the form of answer—Appendix VI . in the Schedule in which
the prayer reads :

Wherefore this respondent humbly prays that Your Lordship will b e
pleased to reject the prayer of the said petition and decree, etc.

and he says that the word "decree" is broad enough to include
dissolution of the marriage and that its use shews that the
respondent is entitled to ask for such relief .

Section 6 of our Act provides that in all proceedings, othe r
than proceedings to dissolve any marriage, the Court shall pro-

ceed and act and give "relief " on principles and rules which in

the opinion of the Court shall he as nearly as may be conformabl e

to the principles and rules on which the Ecclesiastical Court s
had theretofore acted and given relief, subject to the Act, an d
to the rules and orders under the Act . It is clear that the
Ecclesiastical Courts never had power to dissolve a marriage .
Only Parliament could do this . The Ecclesiastical Courts coul d
give various kinds of relief to a respondent when prayed for i n
the answer. Two instances of this are given in Browne & Watts
on Divorce, 10th Ed., 317, as follows :

To a petition for of conjugal ri_ht -, s,1er might be filed,
alleging adultery I

	

1 htitioncr, and fora judicial separa -
tion ;

	

and on such an n -i .
the relief desired .

the Court could,

	

.

	

. .

	

give the respondent

Again :
Damages against an alleged adulterer may be claimed in an answer by a

husband to a petition for judicial separation.

Petitioner 's counsel submits this is the kind of relief which

is authorized by rule 22 (b) and that this rule can be given ful l

effect to by limiting it to the relief which the Ecclesiastical Court s

could give. I think this is correct .

Section ~S3 of the English Act provides :
The Court shall make such rules and regulations concerning the practic e

and procedure under this Act as it may from time to time consider
expedient, . .
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The first rules, made under the English Act, are to be foun d
in 30 L.T. Jo. xxi ., 6th February, 1858, and rules 15 and 1 6
(which are exactly the same as rules 15 and 16 in our Divorce
Rules, 1912) are as follow :

15. Every answer which contains matter other than a simple denial o f
the facts stated in the petition, shall be accompanied by an affidavit mad e

by the respondent, verifying such other or additional matter, and such
affidavit shall be filed with the answer .

16. In cases involving a decree of nullity of marriage, or a decree of
judicial separation, or a dissolution of marriage, or a decree in a suit of
jactitation of marriage, the respondent shall, in the affidavit filed with th e
answer, further state that there is not any collusion or connivance betwee n
the deponent and the other party to the marriage .

The form in the Schedule under the English Rule 16 i s
practically the same as that following our rule 16 in the 191 2
Rules . The English Rules were re-enacted in 1865. See Browne
& Watts on Divorce, 8th Ed., 657. But so far as the present
question is concerned rules 15 and 16 continued in the sam e
form, with some changes which are not material here, down t o
1923 when new provisional rules were enacted, which, in turn ,
were replaced by the Matrimonial Causes Rules, 1924—se e
Browne & Watts, 8th Ed., supra, 657 to 691 . Likewise our rules
15 and 16 continued, without change, until the passage of the
new rules in 1925, when those rules were combined as 22 (a) .

English Rules 17 and 22 are practically the same as our rule
22, supra . It will be noticed that rule 22 (a) is a combination
of rules 15 and 16. In England down to 1924 there was no such
rule as 22 (b) . The Court exercised its power to grant dissolu-
tion under section 2 of the 1860 Act to a respondent . English
rule 22 (b) could not therefore have been intended to confer an y
new power . It dealt merely with procedure . Now our rules,
passed under section 37 of the Divorce Act which is exactly th e
same as the English section, supra, were only to govern practic e
and procedure. Down to 1925 we had no such rule as 22 (b) .
As I have pointed out, it was necessary to amend the Englis h
Act to give power to the Court to grant dissolution if prayed fo r
in the respondent's answer . Assuming the Province had juris-
diction to amend our Act so as to confer this power on the
Court it does not seem likely that it would be sought to attai n
this object by amendment of the Rules . In my opinion this
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power could only be given by an Act passed by the prope r

authority.
Finally I think the principle of construction applied by the

English Courts to the rules made pursuant to the provisions o f
the Judicature Act which authorized the making of rules t o
regulate the "procedure and practice" should be applied to ou r

Divorce Rules, viz., that rules of practice and procedure do not
confer a new jurisdiction or affect the rights of parties . See
Annual Practice, 1936, p . 2, and eases referred to.

The application is granted.

Application granted .

WONG SOON ET AL . v. GAREB .

Practice—Arbitration—Award — Doubt as to validity —Application t o
enforce summarily—R.S.B .C . 1924, Cap . 13, Sec . 15 .

Section 15 of the Arbitration Act provides that "an award or a submission

may by leave of the Court or a judge, be enforced in the same manner

as a judgment or order to the same effect."

On application under said section 15 an order was made to enforce an

award in the same manner as a judgment or order .

Held, on appeal, reversing the decision of MCDONALD, J. (MCPIILLIPS, J .A .

dissenting), that the procedure by action upon an award is one that
ought to be pursued where the objections raised are such as to render

the validity of the award a matter of doubt. This is not a case where

the right to proceed on the award is so clear that leave should be given

to enforce it in a summary manner.

In re Boks & Co ., and Peters, Rushton & Co., Lim ., 88 L.J .K .B . 351 ; [1919 1

1 I .B . 491, followed .

APPEAL by defendant from the order of MCDoNALD, J . of the
19th of June, 1935, whereby he ordered that the order made by

His Honour Judge THOMPSON of the 18th of June, 1934, be
enforced in the same manner as a judgment . Plaintiffs brought
action in the Supreme Court against the defendant and then by

consent of the parties TrroMPsoN, Co. J. made an order that he

S .C .

193 6
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Nov. 13, 14,
15 .
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should try the action under section 24 of the County Courts Act .

	

C . A .

He tried the action and gave judgment in favour of the plaintiffs.

	

193 5

The defendant then appealed, and it was held by the Court of
WWONG SOON

Appeal that section 24 of the County Courts Act did not authorize

	

v.

the making of the order, that in trying the case by consent of the GAREB

parties he was acting as an arbitrator and there was no appeal :
see 49 B.C. 456. The plaintiffs then applied for an order t o
enforce the award under section 15 of the Arbitration Act .

The appeal was argued at Vancouver on the 13th and 14th o f
November, 1935, before MARTIN, MCPHILLIPS and McQuAnnnm,

JJ.A.

Griffin, K.C., for appellant : Section 24 of the County Courts
Act only relates to actions about to be brought and not action s
that have been brought. This is an award that should not be
enforced under section 15 of the Arbitration Act, as it is a matte r

of grave doubt. Their remedy is by action to enforce the award :

see Russell on Arbitration and Award, 12th Ed ., 273 ; Ilals-
bury's Laws of England, 2nd Ed., Vol. 1, p. 670, sec. 1123 ; In
re Bo/vs & Co., and Peters, Rushton & Co ., [1919] 1 K.B. 491 ;
"fay v. Mills (1914), 30 T.L.R. 287. If we can show that th e
validity of the award is in doubt it should not be enforced an d
an action should be brought . There was no submission under the
Arbitration Act, all that he did was "qua judge" and is a nullity :
see Overn v. Strand (1929), 44 B.C. 406, and on appea l
(1930-31), ib . 47 ; [1931] S.C.R. 720 at p. 732. If there was
no submission there was no valid award. The County Court can -
not act other than judicially ; the submission was to a Court and
there was no power for the Court to act : see Brand v. National

Life Assurance Co . of Canada, [1918] 3 W.W.R. 858. In mak-
ing the award the County Court judge acted as a judge of th e
Supreme Court and was without jurisdiction : see Spencer v.

City of Vancouver (1921), 30 B.C. 382 ; City of Slocan v.
Canadian Pacific Ry. Co . (1908), 14 B .C. 112 ; Roddy v. Lester
(1856), 14 U.C.Q.B. 259 at p. 264 ; Kemp v. Henderson
(1863), 10 Gr . 54 ; Township of Waterloo v . Town of Berli n
(1904), 8 O.L.R. 335. There was no jurisdiction to order a
reference. An arbitrator cannot delegate his authority : see
Halsbury's Laws of England, 2nd Ed., Vol . 1, p. 679, sec. 1133 ;
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Lingood v . Eade (1742), 2 Atk . 501 at p . 504 ; Eastern Counties
1935 Railway Co. v. Eastern Union Railway Co. (1863), 3 De G. J .

woNG SOON & S. 610. Uncertainty makes the award bad : see Halsbury's
v

	

Laws of England, 2nd Ed ., Vol . 1, p . 678, sec. 1133 ; Russell
GARER

on Arbitration and Award, 12th Ed., 233 . The award purports
to decide a matter not submitted : see 1 C.E.D. (Ont.) 277 .
The award purports to enforce an illegal agreement to deceive a
public officer in the exercise of his duty : see Foster v . Driscoll,

[1929] 1 K.B. 470 at pp . 501 and 510 .
J. A . faclnnes, for respondents : A binding adjudication has

been made in the nature of an award . You have the consent to
the adjudication of the matter by a judge and adjudication the n
by the judge makes it a valid award. Under section 15 of th e
Arbitration Act it can be enforced . He must go further than t o
show you difficulties. It is a settlement of differences in a
concise way by the pleadings : see Loane v. The Hastings Shingle
Mfg. Co . (1925), 35 B .C. 485 . There was something done whic h
was binding : see Russell on Arbitration and Award, 12th Ed . ,
36 ; Harris v. Harris (1901), 8 B.C. 307 . It is the judge in
person who gives the award : see Overn v. Strand (1930-31), 44
B.C. 47 at p . 50. As to the reference to the registrar, this is
clearly severable : see Russell on Arbitration and Award, 12th
Ed., 243. Illegality must be pleaded. If they agree to any one
taking the position of arbitrator they are bound : see Delver v .

Barnes (1807), 1 Taunt. 48 ; TVohlenberg v . Lagem.an (1815) ,
6 Taunt . 251 . Where a matter of grave difficulty arises th e
Court must deal with it, but where the award is regular on its
face it stands : see City of Cumberland v. Cumberland Electri c

Light Co., Ltd., 43 B.C. 525 at p . 534 ; [1931] S.C.R. 717 .
In any event an order by the Supreme Court lender section 1 5

of the Arbitration Act is a matter of discretion and there is n o
excess of jurisdiction in enforcing an award .

Griffin, replied .

Cur. adv. volt .

15th November, 1935 .

11A1~rzx, J .A. (oral) : The Court is of opinion that this appeal
should be allowed, our brother McPn1LLnts dissenting.

My observations shall be brief because there is in the case of
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In re Boks & Co ., and Peters, Rushton & Co ., Lim . (1919), 8 8

L.J.K.B. 351, a very apt decision of the English Court of Appea l
upon exactly the same section in their Arbitration A .ct as our

section 15, which we have taken from their Act, and we are ver y
fortunate to have a decision upon a point of practice by a n
appellate tribunal in England arising out of a section of a statute
identical with ours.

I adopt that case as a safe guide as to what we should do here ,
and therein it is said by the Master of the Rolls, Lord Justice
Scrutton agreeing, that (p . 354) :

It is well settled that the procedure by action upon an award is one that

ought to be pursued where the objections raised are such as to render the

validity of the award a matter of doubt . Where there is no objection to th e

award or where the objections raised are such as can be easily disposed of ,
the summary procedure is prompt and convenient ; . . .

Then I pass to the observations of the late lamented Lord
Justice Scrutton, a truly distinguished judge, where he says ,
pp . 354-5 :

This summary method of enforcing awards is only to be used in reasonabl y
clear cases . It is not intended, on the application for leave to enforce a n

award, to try a complicated or disputed or difficult question of law . If it

is not reasonably clear that the award should be enforced, the party seekin g

to enforce it must be left to his remedy by action when the matter can b e
raised on proper pleadings, and dealt with in a proper form . Without

expressing any opinion as to what may ultimately happen, it seems to me

this is not a case where the right to proceed on the award is so clear that

leave should be given to enforce it in a summary manner .

I shall not attempt to add anything to language so speciall y
appropriate to the complicated and difficult case before us.

MCPHILLIus, J.A. (oral) : I would dismiss this appeal an d
I do so without hesitancy . Shortly, the case may be presented
in this way : both parties made a mistake in law ; both partie s
thought they were in a Court, the Supreme Court or the Count y
Court, it is immaterial, but they thought they were in a Cour t
and it turns out they were not in Court at all, and the result i s
what was done amounts not to a judgment but to an award of
an arbitrator, the judge so acting. He happens, descriptively, t o
be a judge, but he was an arbitrator and arbitrator only and i t
was an award of an arbitrator. That being the case now on e
of the parties comes forward and says many things that could
have been said before the arbitrator, many things that could

31 3
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have been referred to a judge to pass upon as a question of law ,
but now, at the end of things, they come in having had the oppor -

tunity to take advantage of the arbitrator's decision which, if i t
had been favourable to them, certainly we would not see them i n

this Court, but they now wish to go back over the whole subject
and be allowed to raise defences which they are now preclude d
from in law as I view it .

With regard to the cases cited by my learned brother th e
acting Chief Justice, I, with great respect have to say that it i s
confined to a question where there is a doubt—there must be
doubt. Where is the doubt here? There is absolutely no doubt
here. There is an award good on its face . If the arbitrator was
going upon a wrong principle of law or that there was illegality ,
then it was incumbent upon the parties to go to the Court an d
have that matter determined. Here, dissatisfied with the award,
they come to this Court and ask that the whole matter should b e
agitated again .

I refer to a case in which I took part and which as a matter
of fact went to the Supreme Court of Canada and was sustained .
My learned brother the acting Chief Justice took a differen t
view. He dissented in the case. Now, in this case, the City of

Cumberland v. Cumberland Electric Light Co ., Ltd . (1931) ,
43 B.C . 525 at pp . 534-5, in my judgment I quote this judgment
of the House of Lords :

The Lord Chancellor said in Tabernacle Permanent Building Society v.

Knight, [18921 A.C . 298 at p. 302 : "I think the object of section 19 of the

Arbitration Act 1889 "

(he is dealing with the self-same section we arr d, sling with in
our Act )
"[section 22 Arbitration Act of B .C ., R.S.B.C . 19241 though in one sense i t

may be said to have for its object the same result, was rather to hold a

control over the arbitration while it was proceeding by the Courts, and no t

to allow the parties to be concluded by the award, when, as it is said, partie s

may be precluded by the arbitrator's bad law once the award is made,

although they might have had a right to repudiate the arbitrator if the y

had done so before the completion of the award. "

All these questions could have been agitated, but they wer e
not agitated and it was hopeless for them to endeavour to reagi-
tate them. Now, that is exactly what is being asked here, and I
say it would be a reversal of well-understood authority and w e
have the Supreme Court of Canada approving the majority



L.]

	

BRITISH COLUMBIA REPORTS .

decision in the case that I have referred to . We are bound by

the Supreme Court of Canada decision .
I would dismiss the appeal.

MOQUAxrrr, J.A. (oral) : I agree with my learned brother the
acting Chief Justice that the appeal should be allowed. I think
that he has exactly stated the law in connection with matters of
this kind .

Counsel for the appellant argued a number of grounds whic h
he said supported his case . He did so in a very clear and logica l
manner, I must say. Whether he was correct in regard to all
or any of them I am not prepared to say, but he convinced me
that there was at least some doubt and according to the authoritie s
quoted by my learned brother the acting Chief Justice apparentl y
in a case that is doubtful there should be an action to determin e
the rights of the parties .

I listened to the remarks of my learned brother McPnILLIPs

who has looked into this matter very carefully . His views always
have great weight with me, but at the same time I feel it wa s
always understood, and as a matter of fact agreed that there
should be a right of appeal here at least. In fact, it appears that
the agreement was entered into on that understanding. I am
looking at page 17 of the appeal book, which contains an affidavit
of Almond Marcus Grimmett, solicitor and counsel for the
defendant in the trial in which he says at paragraph 3 :

That at the time the consent to the trial of this action in the County
Court was signed, the question of right of appeal was raised and discussed
before His Honour Judge G . H . Thompson and it was agreed between counse l
that the trial of the action as aforesaid would not prejudice the right of
appeal of the parties to the said action and His Honour Judge Thompson
expressed a similar opinion.

Now, that goes a little bit further than some of the cases tha t

have been quoted. You might almost say that the defendant
signed the consent under representations which were not at al l
correct. That being the case then it is rather difficult for the
other side to urge, it seems to me, that this is an award and tha t

there is no appeal. I think the matter certainly is worthy of
being settled by an action .

Appeal allowed, JIcPhillips, J.A . dissenting .

Solicitor for appellant : A. M. Grimmett.

Solicitor for respondents : E. A . Boyle .
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BENNETT v. GENERAL ACCIDENT ASSURANC E

1935

	

COMPANY .

Insurance, automobile—Automobile owned by company and policy issued t o
company—Car turned over to employee for his sole use on company' s
business—Employee's son with leave of father drives car—Accident —
Liability under policy—B .C. Stats . 1925, Cap . 20, Sec. 159F (1) (a) ,
(b) and (2) .

The plaintiff's father, a salesman in the employ of the Hudson's Bay Com-

pany, was entrusted by the company with an automobile for carryin g

on his work as a salesman, his employment necessitating almost con-

tinuous journeys to various parts of the Province. He was allowed

the keep of the ear in his own garage, was paid a flat rate for its main-

tenance, the company paying for all major repairs required . The

company remained the owner of the car, the licence being taken out b y

it and the insurance policy issued by the defendant in the company' s

name . At no time was permission asked or direct authority given by

the Hudson's Bay Company for the plaintiff to drive the car. On the

10th of March, 1934, the plaintiff, with the consent of his father, drov e

the car, and an accident occurred which resulted in judgment bein g

awarded against the plaintiff for damages . In an action by the son

against the insurance company for indemnification against loss :

Held, that under section 159F of the Insurance Act, as enacted by Cap . 20 ,

Sec. 5, of 1932, the Legislature has undertaken to make a statutory con-

tract between the insurer and "every other person" who, with the owner' s

consent, uses or is responsible for the use of the automobile designate d

in the policy, and the question here is whether the owner (Hudson's Ba y

Company) gave its consent, express or implied, to the use by th e

plaintiff of the car in question. There is nothing in the evidence which

would warrant the conclusion that the consent of the Hudson's Bay

Company extended to the use of the car by any of the salesman's family .

The plaintiff used the car without the consent of the company and th e

action should be dismissed .

ACTION for indemnity against the defendant on its policy
of insurance on a certain automobile to protect the plaintiff
against loss or damage . The facts are set out in the reasons for

judgment. Tried by I-LurI n$, Co. J. at Vancouver on the 30th

of October, 1935 .

Beeston, for plaintiff.

Bull, K.C., for defendant .
Cur. adv. vult .

15th November, 1935 .

IAIRPER, Co . J . : This is an action for indemnity sought by
the plaintiff against the defendant on the ground that the defend -

Oct . 30 ;

Nov . 15 .
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ant was obligated by its policy of insurance on a certain auto -
mobile, to protect the plaintiff against loss or damage .

	

193 5

The facts are that the father of the plaintiff is a salesman in
BENNET T

the employ of the Hudson ' s Bay Company in Vancouver, and

	

v
GENEIi3 Lwas entrusted by this corporation with the use of an automobile 1~ccIDEN T

for purposes of carrying on his work as such salesman . His ASBIT
Co.

EANCE

employment necessitated almost continuous journeyings to —
Harper,

various parts of British Columbia. The Hudson's Bay Company

	

Co . J.

at all times remained the owner of this automobile, the licenc e
thereof was taken out by it and the policy of insurance issued b y
the defendant was to the Hudson's Bay Company as owner .

The evidence of Joseph Hubert Bennett, the father of th e
plaintiff, was to the effect that he was told that the car might b e
kept by him at his home garage, that he was to take good care o f

it and generally was to use it as his own. He was paid a flat
rate for its maintenance but all major repairs were paid for by
the Hudson's Bay Company. He assumed that he was at liberty
to use this car for his own personal convenience and that eve n
members of his family could do so although he admitted tha t
no authority had ever been sought or granted for the use of th e
automobile by his son . Pressed as to the exact conditions upo n
which he retained possession, particularly in reference to th e
use by hear persons, of this ear, the witness answered as follows :

No,I H cc not had any real authority, but I have always considered tha t

car to be, to use it as I wished as long as I did not wreck it .

The evidence is uncontradicted that at no time was permission
asked or direct authority given for the plaintiff to drive this car .

On the evening of March 10th, 1934, the plaintiff requested
the use of this car to take his young lady home . His father
consented and instructed his son that, after taking the young
lady home, he was to leave the car at Begg ' s garage in the Cit y
of Vancouver to have it greased, oiled and put in proper running
condition for the following week.

The plaintiff accordingly took possession of the car and i t
was whilst en route to his young lady's home that the accident
occurred which resulted in judgment being awarded against th e
plaintiff, the amount of which judgment the plaintiff now seeks
to recover from the defendant under its contract of indemnity .

The difficulty which confronts me in this action is the inter-

31 7
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pretation of section 159F (1) (a), (b) and (2) as enacted by

section 5 of the Insurance Act Amendment Act, 1932, B .C. Stats .
1932, Cap. 20 which is as follows :

159E. (1.) Every owner's policy shall insure the person named therein ,
and every other person who, with his consent, uses or is responsible for th e

use of any automobile designated in the policy, against the liability impose d
by law upon the insured named therein or upon any such other person fo r

loss or damage :
(a.) Arising from the ownership, use, or operation of any such auto -

mobile within Canada or the United States of America, or upon a vesse l

plying between ports within those countries ; and

(b.) Resulting from :

(i.) Bodily injury to or death of any person ; or

(ii.) Damage to property ; or

(iii.) Both .
(2.) Any person insured by but not named in a policy may recover

indemnity in the same manner and to the same extent as if named therei n
as the insured, and for that purpose shall be deemed to be a party to the
contract and to have given consideration therefor.

This amendment to the Insurance Act has apparently never

as yet been under judicial review. The scope of this statute wa s

enlarged no doubt as the result of the decision of the Priv y
Council in Vandepitte v. Preferred Accident Insurance Co .

(1932), 102 L.J.P .C . 21 ; 148 L.T. 169 ; 49 T.L.R. 90 ; [1933]
A.C. 70 ; [1933] 1 D.L.R. 289 . The Legislature has undertake n
to make a statutory contract between the insurer and "ever y

other person" who with the owner ' s consent uses or is responsibl e

for the use of the automobile designated in the policy .

Whether the owner gave its consent express or implied to th e

use by the plaintiff of the car in question must be determined by
an analysis of the circumstances existing at the time possessio n
of this car was given to the father of the plaintiff . It is not
suggested that anything was ever divulged to the Hudson's Ba y

Company concerning the use of the car by the plaintiff. The

car was entrusted to the father of the plaintiff for the purpos e
of use in the business of that corporation. The Hudson's Ba y
Company was not aware at any time that the son of that sales -
man was using this car for his own personal convenience .

The plaintiff's father was not obligated to make major repair s

to this car. Though no express limitations were made by th e

Hudson's Bay Company against the use of the car by anyon e

except Bennett, senior, can it reasonably be inferred that it wa s
in contemplation of the parties that such use was to be permitted ?
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The use contemplated by the Hudson 's Bay Company, in the

	

C. C.

absence of evidence to the contrary, would obviously be use by

	

1935

the father of the plaintiff for journeying about the Province BENNETT

on the business of this commercial corporation . The onus of

	

v .
GENERAL

proof that the owner contemplated its private use was upon the ACCIDENT

plaintiff in this action .

	

Assc~

	

NCE

Had the father of the plaintiff been driving the car at the —Harper
,

time of the accident the liability of the defendant would have

	

co . J.

been clear but I can find nothing in the evidence which woul d
warrant the conclusion that the consent of the Hudson's Ba y
Company extended to the use of the car by any of the Bennet t
family .

The conditions under which implied consent might be hel d
to have been given are referred to in the judgment of Trueman ,
J .A. in Martel v. Chartier, [1935] 1 W.W.R . 305 . At p. 312

this learned justice says :
I appreciate that the owner of a motor vehicle should be held to impliedl y

consent to the driving of a motor vehicle by another than the borrower

when the circumstances show that he is aware that the motor vehicle i s

acquired by the borrower with the intention of its being driven by another,

when the borrower may not be present . Such an instance may be where

the owner knows the borrower has a chauffeur . So, where an emergency

occurs, as where the borrower is so seriously injured while driving that h e

is removed from the motor car, and the car is then taken over by a bystander ,

who while driving it to the home of the owner or the borrower injure s

another . There has arisen in these circumstances a contingency which, i t

may be argued, the express or implied consent given by the owner to th e

borrower should be held to have contemplated .

Is it a reasonable implication from the circumstances existing
at the time possession of the car was given to the father of th e
plaintiff that its use by the son for a purely personal convenienc e
was in the mind of either the father or the officer of the Hudson' s
Bay Company with whom he dealt? I think not . After con-
sideration of the purpose for which possession was given th e
father, I cannot conclude that it was ever contemplated by th e
owner of the car that members of the Bennett family were con-
sidered as having its permission for use for their personal con-
venience and pleasure .

The time when possession was transferred to the father of th e
plaintiff would be the time when such consent, whether expresse d
or implied, would have to be given. Express consent was ad-
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mittedly not given and before implied consent can be inferred
1935

	

the intention of the Hudson ' s Bay Company, that the son of it s
salesman should be given the privilege of the use of the car ,

v .

	

should he made fairly clear from a consideration of all the cir -
GENERAL eumstances . Possession, as I view the facts, was given i n

ASSURANCE connection with and for the purpose of the employment of the
Co .

	

father of the plaintiff . The use of the ear by the plaintiff on th e

xarper,
night of the accident was for a purpose radically different from

co . J . the business of the owner of the car . The father of the plaintiff
describes himself as an out-of-town salesman of the Hudson' s
Bay Company not doing any «ork in the City of Vancouver a t
all . This reasonably explains why permission was given t o
keep the car in his own garage. It does not, however, extend
the consent, as to its use, to members of the Bennett family .

In the construction of the Manitoba statute known as the
Highway Traffic Act, which in part declares as follows (Sec .
58 (3)) :

Every person driving such motor vehicle who has acquired poss< ---ion o
with the consent express or implied of the owner thereof shall

	

t o
be the agent or servant of the owner of such motor vehicle .

It was held by Trueman, J.A . in Martel v. Chartier, supre .

p. 312, as follows :
By the section the relationship

	

the owner and the driver who
acquires possession from him is a i =r ' li 1, e one and does not i"_tend t o
a possession derived by a third perec rl,,a, the person who acquired the
motor vehicle from the owner . Inii~hi~ ~i r.~ I r t in the section is il~ u-;o n t
that exists by reason of the. drew , '

	

uc~= at the time

	

~'an i s
acquired from the owner by tT, .

	

ad is not something thz,

	

l be
transmitted through the driver 1,, u,utLcr ii ho is the driver at the

	

o f
the accic?en ; .

	

As express ca

	

refer . l~ to the person t'-, o, ai r
liii etl~

	

kith, implied c,n -ent wee-- : gilt 1 e rrs the same m ,

T„ hold c

	

would 1111' . 1 that while i ~,

	

acquired b
ctend to a secondary person. a possession acquire 1

111 I

	

i .• I ~ ~~n~ . alt does .

i

	

same case, referring to the facts of that particular cas e
in which one Ray acquired posse-

	

from the owner <oid in
which one Chartier acquired pose -H n from Ray, Roh s ii, ILA..
says (p. 315) : "Ray could not deI : e the statutory ac, to
(Cartier," and in another part of his judgment : "The wi ids o f
the statute cannot be used twice . "

After consideration of all the circumstances I cannot tha t
the ludson's Bay Company gave its consent either Fo \ii -= or
implied to the use of the ear by the plaintiff on the oce. lion in
question herein.

The action is dismissed with costs .

Action dismissed.

BENNETT
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KIRKHAM v. KIRKHAM .

Garnishment—Divorce—Alimony—Money payable under agreement for sal e
—Interest—Assignment—Priorities—R.S.B.C . 1924, Cap . 17, Sec. 15 .

The first wife of K . obtained a divorce in 1927 . In June of the same year

she obtained an order for permanent alimony, and by July 5th, 1935 ,

there was due her over $8,500 . On June 30th, 1930, K . agreed to sel l

to P. certain lands for $19,000, $2,000 payable in cash, the balance a s

follows : $500 on September 30th, 1930 ; $1,500 on August 31st, 1931 ;

$1,000 on August 31st, 1932 ; $4,000 on August 31st, 1933, and $4,00 0

on August 31st, 1934, with interest on unpaid balance payable on the

30th of June and December each year, P . to assume payment of a

mortgage on the lands for the balance of $6,000, payable on Octobe r

28th, 1932. Only the first payment was paid, but the second paymen t

of $1,500 was further secured by P . giving a chattel mortgage for $1,500 .

On February 17th, 1932, K . assigned the first two payments of $50 0

and $1,500 and the chattel mortgage to E . H., but not the interest

thereon. On February 27th, 1932, K . assigned to his first wife the

payment of $4,000 due on the 31st of August, 1933, and on September

25th, 1933, he assigned to her the interest to fall due thereafter on such

payments . On July 5th, 1935, the first wife obtained a garnishee order

in this action against P. which was duly served on K . and P. On

November 21st, 1935, K . entered into an agreement with his second

wife in which, after reciting that there was still $10,500 unpaid unde r

the P. agreement, he assigned to her the agreement for sale togethe r

with all moneys and interest payable thereunder and granted to her

all his rights in the lands. On December 11th, 1935, P. paid into Court
$157 .50 interest for the half year ending November 30th, 1935, o n

$5,000, part of the principal due under the agreement, and $48 .7 5

interest for the same period on money secured by the chattel mortgage .

On an issue between the first wife and second wife as to who was entitle d

to the interest so paid into Court :

Held, that the time to decide the rights of the parties is when the garnishe e

order was made, and to enable a judgment creditor to obtain an orde r

compelling a garnishee to pay to him a debt which he would otherwis e

have to pay the judgment debtor, the debtor must be in a position to

maintain an action for it against the garnishee, and at the date of th e

garnishee K. was entitled to sue for the instalments of $1,000 payabl e

on the 31st of August, 1932, and the $4,000 payable on the 31st o f

August, 1934, making in all $5,000 . He was also entitled to sue for

interest on the chattel mortgage as he had not assigned this to E . H .

Accordingly the interest paid into Court is payable to the first wife .

I SSUE under section 15 of the Attachment of Debts Act as t o
the claims of the garnishor and the claimants in respect to cer -

21
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tain moneys paid into Court by the garnishee . The facts are
set out in the reasons for judgment . heard by ROBERTSON, J .

in Chambers at Victoria on the 13th of January, 1936 .

_Maclean, I .C ., for judgment creditor .
Patton, for Harriet T . Kirkham.
Lawson, I .C ., for the garnishee .
Carew Martin.) for Eli Alone .

Cur. adv. vult.

20th January, 1936 .

RoBERiS0N, J . : This is a contest between Hannah Collin s
Kirkham, the first wife of II. O. Kirkham from whom she
obtained a divorce, in this suit, in 1927, and his second wife
Harriet Theresa Kirkham, as to certain interest paid into Cour t
by the garnishee Pratt . On the 28th of June, 1927, Hanna h
Collins Kirkham obtained in this suit an order for permanen t

alimony and by the 5th of July, 1935, there was due to her ove r

$8,500. On the 30th of June, 1930, Kirkham agreed to sell t o
Pratt certain lands for $19,000, $2,000 to be paid in cash and
the balance as follows : (1) $500 on the 30th of September ,
1930 ; $1,500 on the 31st of August, 1931 ; $1,000 on the 31s t
of August, 1932 ; $4,000 on the 31st of August, 1933, and
$4,000 on the 31st of August, 1934, together with interest on th e
unpaid balance for the time being, payable on the 30th of Jun e
and December each year, and (2) by Pratt assuming paymen t
of a mortgage for $6,000 secured on the said lands, and due an d
payable on the 28th day of October, 1932 . Pratt covenanted t o
pay the mortgage when due and also all other moneys and interes t

payable to Kirkham and Kirkham covenanted upon payment o f

the purchase price and interest and all other moneys payable t o
him under the agreement upon the due dates and upon Prat t
complying with all the terms of the agreement to convey the land s
to him. Apparently the first payment was made . It is not clear
whether the second payment of $1,500 was actually made or wa s
further secured by Pratt giving to Kirkham a chattel mortgag e
for $1,500 to which reference will be later made . In any event

there remained due on the said agreement at the time of the
garnishee at least $9,000 and interest .
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On the 27th of February, 1932, Kirkham assigned to his firs t
wife by way of security the payment of $4,000 due on the 31s t
of August, 1933, and, by a subsequent assignment dated 25t h
September, 1933, he assigned to her the interest to fall du e
thereafter on such payments. On the 17th of February, 1932 ,
Kirkham also assigned to one Eli Hume the first two payment s
of $500 and $1,500 under the said agreement for sale but no t

the interest thereon . At the same time he assigned the chatte l

mortgage for $1,500 (but not the interest thereon) to Hume.

On the 5th of July, 1935, Hannah Collins Kirkham obtaine d
a garnishee order in this suit against Pratt which was duly served
on Kirkham and Pratt in July, 1935 .

On the 21st of November, 1935, Kirkham made an agreemen t
with his second wife in which after reciting that there was stil l

$10,500 unpaid under the Pratt agreement (which amoun t
would evidently include the $1,500 secured by the chattel mort-
gage) ; and the assignment of $4,000 to his first wife, he assigne d
to his second wife the agreement for sale together with all money s
and interest payable thereunder and granted to her all his right s
in the lands .

On the 11th of December, 1935, Pratt paid into Court (1 )
the sum of $157.50, being $162 .50 interest for the half yea r
ending November 30th, 1935, on $5,000 part of the principal
due under the agreement less $5, garnishee's costs, (2) $48 .75
being interest for the same period on the money secured by the
chattel mortgage .

The matter then came on for hearing and it was agreed i t
should be disposed of summarily pursuant to section 15 of th e
Attachment of Debts Act.

The first wife now claims all this interest by reason of th e
garnishee and alternatively, part thereof, by reason of the
assignment of the $4,000 . The second wife claims all the
interest by reason of the assignment of the 2nd of November ,
1935 . It is submitted that the moneys were not garnishable a s
they were only payable conditionally . Alternatively, she sub-
mits that as the interest was only paid on part of the principal
the two wives should share it in proportion to their interest i n
the capital . No question arises Tinder the Creditors' Relief Act,
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as the material shows there was no writ of execution, warrant
of execution or certificate under that Act, etc .

No question was raised as to Kirkham's title at the time o f
the garnishee order . Counsel for Pratt said he was satisfie d
as to Kirkham 's title at the present time but when the tim e
arrived to take a conveyance the position might have changed ;
for instance, if the second wife registered her deed of the 21s t
of November, 1935, she would be the one to convey, and th e
money would be payable to her, and not to her husband. How-
ever, the time to decide the rights of the parties is when th e
garnishee order was made . See Facts v. McManus, [1929] 3
W.W.R. 598 at p. 601 ; Uxbridge Hardware Co . Ltd . v. Mussel -
man (1930), 66 O.L.R. 435 .

In Donohoe v. Hull Bros . & Co. (1895), 24 S.C.R. 683 ,
Sedgewick, J ., who delivered the judgment of the Court, said ,
at p. 688 :

Now one elementary principle runs through all these cases, viz., to enabl e

a judgment creditor to obtain an order compelling a third person (th e

garnishee) to pay to him a debt which he would otherwise have to pay th e

judgment debtor, the debtor must be in a position to maintain an action

for it against the garnishee, and the debt must be of such a character tha t

it would vest in the debtor's assignee or trustee in bankruptcy if he becam e

insolvent.

Now, while some question might arise as to Kirkham's righ t
to sue for the whole of the purchase price, before delivering o r

tendering a conveyance	 see Standard Trust Co. v. Little (No.

2) (1915), 8 W.W.R. 1112 at 1114 ; Reed v. Renton and Pet-

tinger, [1924] 2 W.W.R. 223 ; Bullen & Leake's Precedents o f
Pleadings, 9th Ed., 284, note (b)—there can be no question as
to his right to sue for intermediate instalments payable at a dat e
certain where the agreement provides, as here, that the purchase r
is not entitled to a deed until payment of the final instalment .

At the date of the garnishee Kirkham was entitled to sue fo r
the instalments of $1,000 payable on the 31st of August, 1932 ,
and the $4,000 payable on the 31st of August, 1934, making i n

all $5,000 . He was also entitled to sue for interest on th e
chattel mortgage as he had not assigned this to Hume . Accord-

ingly I hold that the interest paid into Court is payable to
Hannah Collins Kirkham. She is entitled to the costs of thi s
application .

	

Order accordingly.
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1935
Quo warranto—County judge—Recount of votes—Dominion Elections Act ,

Can Stats. 1934, Cap . 50, Sec . 56 (5)—R.S .C. 1927, Cap. 50, Secs . 10 Dec. 10, 20.

and 89 .

On a motion for an order nisi for an information in the nature of a quo
warranto to inquire by what authority His Honour JOSEPH NEALON

Ezrss supports his claim to recount the votes cast at a poll held o n

the 14th of October, 1935, pursuant to the provisions of the Dominio n

Elections Act in the electoral district of Vancouver-Burrard, the rea l

inquiry sought by the relator was with respect to whether or not Hi s

Honour was the proper person under the Dominion Elections Act t o

make said recount . The relator made no move in the matter during th e

seven days the recounting was being made in November, and did no t

launch these proceedings until the 3rd of December following . In the

meantime His Honour declared the recount at an end, certified th e

result to the returning officer, who in turn made his declaration accord-

ingly and transmitted to the chief electoral officer at Ottawa his retur n

of the member elected . The chief electoral officer then gave notice i n

the Canada Gazette of the name of the candidate so elected .

Held, that on such a motion the Court has discretion to grant or refus e

the order and must consider whether or not the circumstances are such

that it should interfere and allow an information to be filed . At the

stage above recited the matter comes within the Dominion Controverted

Elections Act under which a remedy is provided offering a mode b y
which the inquiry here sought could be heard and the whole matte r

dealt with, and the Court in the exercise of its discretion should no t
allow the inquiry to be brought through a quo warranto information .

The drder applied for is refused .

i
1 OTION for an order nisi for an information in the natur e
of a quo warranto to inquire by what authority His Honou r
Judge Elms supports his claim to recount the votes cast at a pol l
held on the 14th of October, 1935, under the Dominion Elections
Act . Heard by FIsnER, J. at Vancouver on the 10th o f
December, 1935 .

Bray, and J. B. Williams, for the application .
Donaghy, K.C., contra .

Cur. adv. vult .

20th December . 1935 .

FISHER, J. : Motion for an order nisi on the application of
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Mr. William Simpkin as relator for an information in the nature

of a quo warranto to inquire (as is stated in the notice of motion )
by what authority the said His Honour JOSEPH NEALON ELLIS supports his

claim to recount and/or make a readdition of the votes cast at a poll dul y

held on the 14th day of October, 1935, pursuant to the provisions of th e

Dominion Elections Act in the electoral district of Vancouver-Burrard in

the Province of British Columbia for the election of a member of the House

of Commons, and by what authority the said His Honour JOSEPH NEALO N

ELLIS supports his claim to be the Judge of the County Court of Vancouve r

in the Province of British Columbia within the meaning of the Dominion

Elections Act .

In the first place I have to say that I am satisfied that, o n

such a motion on behalf of a private prosecutor, the Court ha s

the discretion to grant or refuse the order for exhibiting or filin g

the information . See The Queen v . Cousins (1873), L .R. 8 Q .B .

216 ; Bradley v. Sylvester (1871), 25 L.T . 459 and Regina v.

Evans (1899), 31 Ont. 448 .

I have therefore to consider whether or not the circumstances

here are such that the Court in the exercise of its discretion

should interfere and allow an information to be filed . On such

consideration I think it must first be noted that it is obvious

from the material before me that the relator does not claim that

he has been unjustly excluded from any office and that the rea l

inquiry and declaration he seeks by way of quo warranto pro-

ceedings is not with respect to whether or not His Honou r

JOSEPII NEALON ELLIs is improperly holding an office from

which he should be ousted but with respect to whether ov not he

was the proper person under the Dominion Elections Act, Can .

Stats . 1934, Cap. 50, to make the said recount. It may be sai d

that the relator has an interest in seeing that the recount should be

made by the proper person but it is quite apparent that he mad e

no move in the matter during the seven days the recounting was

being made in November last and did not launch these proceed-

ings until the 3rd day of December . In the meantime Hi s

Honour JOSEPH „NEALON Ennis made the recount, declared th e

recount at an end and certified the result of the recount to the

returning officer who in turn made his declaration accordingl y

and transmitted to the chief electoral officer at Ottawa his retur n

of the member elected for the said electoral district . Thereupon ,

pursuant to subsection (5) of section 56 of the said Act, the chief
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electoral officer having received such return, gave notice in th e
Canada Gazette of the name of the candidate so elected . See
Canada Gazette, 1935, Vol. 69, p . 1430. In my opinion th e
matter then came under the provisions of the Dominion Contro-
verted Elections Act, R.S.C. 1927, Cap. 50	 see especially sec-
tions 10 and 89—and under such Act a remedy was provide d
offering a mode by which the inquiry sought by the relator here
could take place and the whole matter be dealt with .

Finding the circumstances to be as above set out I have com e
to the conclusion that the Court in the exercise of its discretio n
should not allow the inquiry to be brought before this Cour t
through the medium of a quo warranato information against the
said His Honour JOSEPH NEALON ECUs and that the order
applied for should not be granted .

The motion is, therefore, dismissed .

Motion dismissed .

HARLEY v. BARBERS' ASSOCIATION O F
BRITISH COLUMBIA.

Barbers' association—Board of examiners—Candidate for examination —
Failure to pass—Appeal from order of examiners-B .C. Stats . 1924 ,
Cap . 5, Secs . 6 and 7 ; 1984, Cap . 5, Sees . 7 and 8 .

The appellant took an examination before the board of examiners appointe d
under the Barbers Act . He did not obtain the necessary marks in four
of the six subjects submitted to him, and he failed . He then appealed
under subsection (4) (a) of the Barbers Act as amended by section 7 o f
the Barbers Act Amendment Act, 1934, claiming that under subsection
(4) (d) of said section 7 he had the right to have the matter referred
to three members of the association appointed by the Court if dis-

satisfied with the result of the examination .
Held, that there was no evidence of bias or unfairness on the part of th e

examiners . Where it is shown that the rules of the association ha d
not been observed, that the proceedings of the board were conducted i n

a manner contrary to natural justice or that the decision of the boar d
had not been come to bona fide, then the Court should intervene. The
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mere fact of failure of an applicant for admission does not, in th e

absence of evidence establishing justification for review of their decision

on the grounds above mentioned, justify the Court in remitting th e

inquiry to another board under subsection (d) of section 7 of the 193 4

amendment Act .

APPEAL from the order of the board of examiners appointe d
under the Barbers Act, refusing to pass the appellant on hi s
examinations . He passed in two of the subjects but failed t o

secure the necessary marks in the four remaining subjects . He
appealed under section 7 of the Barbers Act Amendment Act ,
1934. Irpon the hearing of the appeal the respondent associa-
tion put in records of the examinations which the appellant had

tried. Argued before HARPER, Co. J. at Vancouver on the 24th
of January, 1936.

Lefeaux, for appellant : The appellant has the right unde r

subsection ((l) of section 7 of the 1934 Act to haze the matte r
referred to three members of the association appointed by th e
Court if he is dissatisfied with the result of the examination .

Mai/laud, K.C., for respondent : The section does not con-
template an automatic re-examination . The appellant can b e
examined in the ordinary way at the next examination of th e
board. Before the Court will order such an examination ther e
must be shown some bias, unfairness or irregularity on the par t
of the tribunal which held the original examination .

Cur. adv. cult .

25th January, 1936 .

lL ueER, Co. J . : This is an appeal, under section 7 of th e

Barbers Act Amendment Act, 1934, by the appellant David .
Harley from a decision of the board of examiners .

The appellant had undergone both an oral and written exam-

ination for admission to the occupation of a barber . On the six
subjects submitted, upon which he was tested, he failed to secur e
the necessary marks in four, passing in two . In one of the

subjects on which he failed, viz., haircutting, he secured low
marks from. each of the three examiners, one examiner makin g
a special notation of his work as being "poor . ' .
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The appellant was not acquainted with any of the examiner s

and it was not alleged that they were prejudiced against him i n
any way .

It was submitted by counsel for the appellant, that this Cour t
should order that it should be referred to three barbers fo r
inquiry and report pursuant to the power given by subsection

(d) of section 7 of the 1934 amendment Act .
Subsection (c) of section 7 provides that such a report may b e

ordered by the Court when it is "just and equitable . "
No bias of the examiners was alleged nor was the appellan t

able to produce any evidence of unfairness on their part . In my

opinion the board of examiners is a specially constituted tribunal

to whom the Legislature has entrusted the power and duty o f

conducting the examination before enrolment can be made of a n

applicant for admission to this occupation . Chosen and selected
by the association of barbers for this purpose, and more compe-

tent to deal with the subjects of examination than the Cour t
can be, an appeal from their decisions should not be entertained
merely because an applicant has been unsuccessful . Were it
shown that the rules of the association had not been observed,

that the proceedings of this board were conducted in a manne r
contrary to natural justice or that the decision of the board ha d
not been come to bona fide, then the Court should and would
intervene.

The mere fact of failure of an applicant for admission, doe s

not, in the absence of evidence establishing justification for
review of their decision on the grounds mentioned, justify th e
Court in remitting the inquiry to another board under subsectio n
(d) of section 7 of the 1934 amendment Act . Such a proceed-
ing without sufficient justification being shown, would practically
nullify the power of this tribunal and submit the parties t o
additional expense without just cause .

Teal dismissed .

32 9

c. c .

1936

HARLEY
V.

BARBERS '
ASSOCIA -
TION O F
BRITIS H

COLUMBI A

Harper,
Co . J .



330

	

BRITISH COLUMBIA REPORTS .

	

[Von .

C . C .

	

COULSON AND TAYLOR v. GUNN.
In Chambers

Foreclosure action—Order appointing receiver—Order for occupation rent—
Non-payment of—Application in County Court by receiver for posses-
sion and that owner be dispossessed under Landlord and Tenant Act—

Refused—R .S .B.C . 1924, Cap . 130 .

A receiver appointed in a foreclosure action in the Supreme Court applie d

in the County Court to be given possession under the Landlord an d

Tenant Act of the property sought to be foreclosed, and to have the

owner dispossessed on account of his non-payment of occupation rent

fixed in the foreclosure action .

Held, that a receiver in an undetermined foreclosure action has not the

same rights as a landlord under the Landlord and Tenant Act . As

there is already an action undetermined in the Supreme Court as to

the ownership of the property in which the receiver was appointe d

and the orders made, it is to that Court and in that action that th e

application should be made to have the Court's orders enforced, an d

this application should be dismissed .

APPLICATION in the County Court by a receiver appointe d

in a foreclosure action in the Supreme Court for possession o f

the property under the Landlord and Tenant Act, and that th e

owner be dispossessed by reason of non-payment of occupation

rent that was fixed in the foreclosure action . Heard by LENNOX,

Co. J. in Chambers at Vancouver on the 16th of December, 1935 .

Anderson, for the receiver .
Cur. adv. vult .

8th January, 1936 .

LENNos, Co . J. : This is an application made in the County
Court on behalf of a receiver, appointed in a foreclosure actio n

taken in the Supreme Court, to be given possession, under th e

Landlord and Tenant Act, Cap. 130, R.S.B.C. 1924, of the
property sought to be foreclosed, and to have the owner dispos-

sessed on account of his non-payment of occupation rent fixed in

the aforesaid foreclosure action .
I am of opinion that the receiver cannot take advantage of th e

provisions of the Landlord and Tenant Act . It is true that the

defendant in the foreclosure action can be ordered to attorn t o

193 5
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the receiver and that occupation rent may be fixed, but it does

not follow that because these things have been done, the receiver
has the same rights as a landlord (lessor) under the Landlord
and Tenant Act, and I am of opinion that that was not the inten-

tion of the Act . It seems to me that that method of gaining

possession of property was not intended to be available wher e
the right to ownership of the property is in dispute betwee n

the parties .
In any event, in the case at Bar, there is already an action

undetermined in the Supreme Court as to the right of Coulson
(on whose behalf the receiver was appointed) to ownership of

the property. It is in that action that the receiver was appointed
and the orders made, and it is to that Court, and in that action ,

that application should be made to have the Court's orders
enforced .

The authorities to which counsel for the plaintiff referred b y
no means support the proposition that a receiver appointed b y

the Court has the same rights as a landlord under the Landlord

and Tenant Act .
It may be that an order, if obtainable from the authority

appointing the receiver, that in default of payment of the occu-
pational rent the defendant must deliver up possession, migh t
have the same effect but that supposition does not affect th e
present question .

Under the Landlord and Tenant Act, the landlord is th e
owner of the premises, so far as the tenant is concerned, an d
when the tenant is evicted he ceases to have any further interest
in the property . It was never intended, it seems to me, that a
receiver in an undetermined foreclosure action, should be put i n
that position .

Under the Act the judge shall "make such order, either t o
confirm the tenant in possession or to deliver up possession t o
the landlord." I will do neither of these, but find that the
summons is wrongly taken under the Landlord and Tenant Act.

Application dismissed .

A pplication dismissed .
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v. KEHAR SINGH GILL .

Capias ad respondendum—Arrest and Imprisonment for Debt Act—E a
parte order to be held to Lail--Arrest—"Deposit" in lieu of bail —
Release—Order by same judge setting aside writ and for return of
deposit—Appeal—R.S.B.C . 1924 . Cap . 15, Secs . 3, 7 and 9 .

Pursuant to section 3 of the Arrest and Imprisonment for Debt Act th e

plaintiff sued out a writ of capias ad respondendum, after obtaining

an ex parte order directing that the defendant, about to quit the Prov-

ince, be taken into custody forthwith and held in special bail for th e

sum sued for . The defendant was arrested under the writ, but in lieu

of giving bail, he deposited with the sheriff under section 9 of said Ac t

the sum endorsed on the writ and $50 to cover costs, and thereupon wa s

discharged from custody, the sheriff paying the money so deposited int o

Court . On motion by the defendant to the same judge to set aside hi s

said order to hold to ybail, to discharge the said writ sued out pursuant

thereto and for a return of the money deposited with the sheriff, an

order was made setting aside the writ of eapias and for the return of

the deposit. On appeal by the plaintiff mainly on the grounds : (a )

That the only motion that could be made against the original order and

proceedings taken thereunder was by an application under section 7 of

said Act ; and (b) that it was not open to the learned judge to review

his own original order, even though it was granted ex parte, and that

it can only be reviewed by the Court of Appeal :

Held, affirming the decision of HOWAY, Co. J ., that as to (a) the proceed-

ings under section 7 of the Act are substantive and original ones on

new material and relate to cases where the applicant seeks to be "dis-

charged out of custody ." They are not a bar to other proceeding s

wherein lie has already been "discharged from such arrest" unde r

section 9 of said Act, the "deposit" in that section being in its nature

distinct from bail and does not involve custody of any kind, close o r

otherwise, as does bail . The application was properly made to rescind

the order and the objection taken to the form of the notice of motio n

cannot prevail . As to (b) it has been the practice in this Province

for half a century for the judge granting such an order to review it a t

large, i.e., upon irregularities or upon the merits, upon all the material s

that were before him and upon new ones, as appears from the leadin g

and essentially identical case of Hartney v . Onderdonk 1884) . 1 B.C .

(Pt. 2) 88 . The course adopted by the learned judge in reconsidering

his own ex par-te order made under section 3 of said Aet a as a prope r

one under the circumstances and as to the conclusion he arrived at t o

rescind the order upon the facts there fully disclosed to 1dm .

APPEAL by plaintiff from the order of IIowAY, Co . J. of the
16th of September, 19 5, setting aside a writ of capias issued



L.]

	

BRITISH COLUMBIA REPORTS .

against the defendant pursuant to order of the 26th of August,
1935, and ordering that the moneys deposited by the defendan t
with the sheriff of the County of Westminster and paid into
Court to the credit of this action be paid out to the defendant.
The plaintiff who lives in California brought action against the
defendant for $300, loaned by the plaintiff to the defendant i n
California on the 13th of October, 1930, which the defendan t
promised to pay within 60 days . The defendant now resides in
New Westminster, British Columbia . The plaintiff instructe d
his nephew, Delip Singh, who lives in Vancouver, to collect th e
$300 from the defendant . He saw the defendant who told hi m
that the debt should be paid by one Bishin Singh, but that i f
Bishin Singh did not pay the money he (the defendant) woul d
pay it. Shortly after Delip Singh saw the defendant's partner
who told him the defendant was about to leave the Province fo r
India. Delip Singh then gave instructions to commence thi s
action, and on the 26th of August, 1935, an order was made b y
HowAY, Co. J. that the defendant Kehar Singh Gill be taken
into custody and held to special bail for $300, and that th e
plaintiff be at liberty within three days to issue out a writ o f
capias, and on the same day a writ of capias was issued. The
defendant then applied for an order to set aside the order of th e
26th of August, 1935, and for an order setting aside the writ o f
eapias and for a return of the moneys paid to the sheriff .

The appeal was argued at Vancouver on the 20th, 21st an d
28th of November, 1935, before MARTIN, MCPHILLIPS and
MCQUARRIE, JJ.A.

Farrand, for appellant : The plaintiff lives in California an d
the writ of capias was discharged because the plaintiff lived ou t
of the jurisdiction . There was error in this. Smith v. Nether -
sole (1832), 2 Russ . & M . 450 was followed, but in that case the
writ was different from a capias and it does not apply. The
money is deposited under section 9 of the Arrest and Imprison -
ment for Debt Act, and the application for discharge from cus-
tody is under section 7. After making the order under section 3
of the Act the learned judge could not discharge the writ, all h e
can do is to discharge the defendant from custody or make an
order for the return of the money deposited : see Coursier v .
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Madden (1898), 6 B.C. 125 at pp . 127-8 ; Wehrfritz v . Russel l

(1902), 9 B.C. 79 at p . 80 ; Walt v. Barber (1899), 6 B.C. 461

at pp. 462-3 ; Oliphant v . Alexander (1912), 2 W.W.R. 908 .
Once you are within the statute you must apply under section 7 :
see McKay v. McKay (1933), 47 B .C . 241. The proper order

was discharge out of custody and the return of the money
deposited .

Ilossie, K.C., for respondent : The material does not show
any money was owing . The material must show the cause of
action and that there was probable cause to believe he was abou t
to leave the Province : see Mee Wah v . Chin Gee (1889), 1 B.C .
(Pt. 2) 367 ; Lenz d; Leiser v . Kirschberg (1899), 6 B.C. 533 ;

Wehrfritz v. Russell (1902), 9 B.C. 50 ; Oliphant v. Alexander

(1912), 2 W.W.R. 908 ; McKay v. McKay (1933), 47 B.C .
241. The practice is clearly established that it is proper t o

apply to set aside the order and discharge the writ . In all the

cases he refers to they were actually in custody. On the genera l
right to discharge an order see Griffiths v. Canonica (1896), 5
B.C. 48 ; Boyle v . Sacker (1888), 58 L .J . Ch. 141 ; Serif v. Luff

(1884), 28 Sol. Jo. 432 ; Colv.erson v . Bloomfield (1885), 54

L.J. Ch. 817 .

Farrand, in reply : No objection was taken below that th e

requirements of section 3 had not been complied with .

Ilossie, disputed that statement, and thereupon the Cour t
adjourned the hearing and directed counsel to wait upon th e
learned judge below, and ascertain from him exactly what had

happened .
28th November, 1935 .

Counsel now reported that they had waited upon the learne d
judge and he said that the objection of non-compliance wit h

section 3 had been taken .

Ilossiie, referred to Daniell's Chancery Forms, 7th Ed ., 76 1

(form 1301) ; Colverson v . Bloomfield (1885), 29 Ch. D. 341 ;

Reeves v . Butcher, [1891] 2 Q .B. 509 ; Hartney v . Onderdonk

(1884), 1 B .C. (Pt. 2) 88 ; Thompson v . Scollard (1929), 41

B.C. 206 .
Farrand, in reply, referred to Dansey v . Orcutt (1928), 40

B.C. 97 at p . 98 ; Larchin v. 6Willan (1838), 4 M. & W. 351 ;
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McKay v. McKay (1933), 47 B .C. 241 ; Ping Lee v . Paul Wise

(1929), 41 B .C. 64.
Cur. adv. vult .

On the 29th of November, 1935, the judgment of the Cour t

was delivered b y

MARTIN, .1 .A . : This is an appeal from an order made by

HowAZ, Co. J., setting aside a writ of capias ad respondendurn

which the plaintiff had "sued out " pursuant to section 3 of the
Arrest and Imprisonment for Debt Act, Cap . 15, R .S.B.C. 1924,

after obtaining from the said judge, on the 26th of August last ,
an ex parte "special order directing that the defendant about to
quit the Province shall be held to bail for the sum" sued for
($300) . The defendant was arrested under said writ and di d

not give bail but in lieu thereof "deposited" with the sheriff, in
accordance with the special provisions of section 9 of said Act,
the sum endorsed upon the writ to hold for bail . . . together

with $50 to answer costs, and thereupon was "discharged from
such arrest," on the 28th of August last, and the sheriff paid th e
"money so deposited with him" into Court as required by sai d
section .

On the following 4th of September the defendant moved th e
same learned judge to set aside his said order to hold to bail, an d

to discharge the said writ sued out pursuant thereto, and als o
for a return of the money deposited with the sheriff, on a numbe r
of grounds set, out in the notice of motion, some of them directed
to irregularties in matters of form in the original applicatio n

and writ, and procedure, and others to various matters of sub -
stance, alleging also non-compliance with the requirements of
the section to obtain the order in failing to "show to the satisfac-
tion of the judge" that the plaintiff "has a cause of action . . .
and that. there is probable cause for believing that the defendan t
. . . is about to quit the Province unless he be forthwit h
apprehended ." In support of the motion and in answer thereto
affidavits were filed by both parties and after argument an orde r
was made on the 16th of September setting aside the writ o f
capias and for the return of the deposit. The reasons for thi s
decision do not appear in the record before us but we were told
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by the defendant (appellant's) counsel that the primary, if no t
1935

	

only, reason given orally was in upholding the ground (h) take n

M IT Sfax that the plaintiff was a resident out of the jurisdiction (a s
v .

	

appears by the plaint) and therefore could not invoke said sec -
KERAs

SINGH G . tion 3, but it is sufficient to say that the plaintiff (respondent's )
counsel did not here attempt to support the order for this reason.

Several grounds of appeal were advanced against said second
order but, after a long argument, only two of them remained fo r

consideration. The first was, that the only motion that could be
made against the original order and proceedings taken there -
under was by an application under section 7 ; but it is clear that

the proceedings under that section are substantive and original
ones on new material and relate to cases where the applican t
seeks to be "discharged out of custody" and therefore, whatever

their full application may be, they are not a bar to other pro-
ceedings wherein he has already been "discharged from suc h
arrest as to the action" as provided by said section 9, the specia l
"deposit" in that section being a thing in its nature quite dis-

tinct from bail, as indeed the head-note to the section indicates —
"Deposit in Lieu of Bail," i.e., instead of—and does not involve
custody of any kind, close or otherwise, as does bail, because "he

that is bailed, is in supposition of law still in custody, and th e
parties that take him to bail are in law his keepers, and may
reseize him to bring him in" ; 2 Hale, P.C., Cap. 15, p . 124 ;

Encyclopaedia of the Laws of England, Vol . I., p. 443 ; and
meanwhile he is "constructively in jail," Peg. v. Cameron

(1897), 1 Can. C.C. 169 .

The second ground was, that it was not open to the learne d
judge to review his own original order, even though it was

granted ex parte, and that it can only be reviewed by appeal t o
this Court . The answer to that submission is that for over half

a century it has been the practice in this Province for the judg e
granting such an order to review it at large, i .e ., upon irregu-

larities or upon the merits, upon all the materials that wer e
before him and upon new ones, as appears from the leading an d
essentially identical case of Hartney v. Onderdonk (1884), 1

B.C. (Pt. 2) 88, wherein Mr . Justice GRAY at the request of
Mr. Justice MCCREIGHT, being ill, "reconsidered the case " (p .
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89) and on the materials before him (p. 94) vacated in effect th e

original order made by McCREIGHT, J., and ordered that the

money deposited with the sheriff and paid by him into Cour t

should be returned to the defendant, and after saying (p. 93 )

that :
The only point before me is, whether the plaintiff had any right to hav e

the defendant arrested at the time, under the circumstances, and in th e

manner in which it was done . . . .

he concluded his very full and instructive judgment by saying :
. . . I feel assured that if the learned judge had the same materia l

and authorities before him, he would not have granted the original order .

That decision has never been questioned and it established ou r

practice and, it may be added, it is very fitting where persona l

liberty is concerned that all former remedies should be preserved,
and hence it is unfortunate that it was not brought to the atten-

tion of MURPHY, J., in Oliphant v . Alexander (1912), 2 W .W.R.

908, relied upon by the appellant, because if it had been th e
learned judge would doubtless have followed it entirely instea d

of resorting to the earlier Ontario case of Darner et al . v. Busby

(1871), 5 Pr. 356, which is at variance with Onderdonk's case
in several respects and he also would not, doubtless, have relie d

on Larchin v . Willan (1838), 4 M. & W. 351, in view of it s
rejection by GRAY, J., at p. 91 : as to Da7ner's case, whatever

may be its effect and extent, it is to be noted that the Ontari o
practice was changed in 1888 and power given to a judge to
rescind his own ex parte order, as pointed out in Parsons v .

Hancock (1917), 38 O.L.R. 590, 594, and Canada Lumber Co .

Limited v. Gaffney (1923), 25 O.W.N. 45, .

In Oliphant 's case it does not appear from the inadequat e
report that MURPHY, J., was dealing with his own order : on the
contrary, the inference, if any, that can be drawn from it . is that
he was not doing so ; and still further the defendant had given
bail after arrest, not by making deposit under said section 9 ,
and therefore the application was properly made under section 7
in that respect at least, though its exact nature and scope ar e
obscure : Thompson v . Scollard (1929), 41 B .C. 206 was an
application under that section also while defendant . was in
custody, and therefore is not of real assistance on this motion ;
and the applicant was also in custody, close or bail, in the othe r

22
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cases cited, or reported, viz ., Mee Walt v. Chin Gee (1889), 1
B.C. (Pt . 2), 367 ; Williams v. Richards (1895), 3 B.C. 510 ;
Coursier v . Madden (1898), 6 B.C. 125 ; Walt v. Barber
(1899), ib . 461 ; Lenz di Leiser v . Hirschberg (1899), ib . 533 ;

Tanaka v. Russell (1902), 9 B.C. 24 ; Wehrfritz v. Russel l
(1902), ib . 50 ; and McKay v. McKay (1933), 47 B .C. 241 .

It is to be noted that in Macaulay v . O'Brien (1897), 5 B.C.
511, Chief Justice DAVIE entertained (presumably by request )
a motion to set aside an order for capias made by DRAKE, J., and
the writ and proceedings thereunder, on the ground principally
that the affidavit was defective, after the defendant had bee n
released from custody upon deposit with the sheriff, despit e
objection taken to his right to do so (p . 513), which entertain-
ment was in accord with the practice in Qnderdonk 's case, supra,

which was cited to him . In Robertson v . Beers (1899), 7 B.C.
76 Chief Justice McCoLL also reviewed his own order for capia c

and the sufficiency of the affidavit therefor, but held that as t o
irregularities in the writ they had been "waived by the giving o f
bail" (cf. Tanaka v. Russell, supra) but, strangely enough, th e
radical distinction already pointed out, supra, between bail and
the special deposit to the sheriff was overlooked, whatever may
be the effect of the latter, a point not raised herein .

It follows that the course adopted by the learned judge i n
reconsidering his own ex paete order made under section 3 was
a proper one under the circumstances, and as to the conclusio n

he arrived at to, in effect, rescind that order, it is sufficient t o
say that on the merits, apart from technicalities, he was justifie d
in so doing upon the facts, new and old, then fully disclosed
to him .

It is to be noted that so far as irregularties only are concerne d

we held during the argument that by County Court Orde r

XX1II., r . 14, a general power is given to a judge to set asid e

proceedings on that ground.

Finally, it is to be understood that while we uphold the long -

established practice in Onderdonk ' s case, which removed "the

inconvenience and injustice" in the Ontario practice, as pointe d

out in Parsons v. Hancock, supra, p . 594, that practice should
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properly extend only to a judge reviewing his own ex pane

order, or that of another judge upon request .
This appeal, therefore, should be dismissed, and since th e

application was, in a ease of this kind, properly made in sub -
stance and in effect, to rescind the original order (upon whic h
the writ would fall with it), the objection taken to the form of
the notice of motion, as already cited, cannot prevail, though i t
would have been proper and, in strictness, better as a matter o f
form to have rescinded the order as well as setting aside th e
writ and ordering the return of the deposit .

Appeal dismissed .

Solicitor for appellant : Charles J. S. Farrand .

Solicitor for respondent : W . M. Gilchrist .

REX v. BROWN, ROY AND SWAN .

	

C . A .

Criminal law— Theft—Charge of retaining stolen goods—Goods stolen by

	

193 5

accused—Charge dismissed—Appeal—Crio , irnrl Code, Sec. 399

	

Oct . 9 .

193 6
As it is impossible in England and in Canada to convict a thief of being a

receiver of goods he has actually stolen, so it is impossible under the
Jan . 14 .

addition of "receives or retains" in the Criminal Code, section 399, to

convict him of being a retainer of them . No different principles can

be applied where under the same circumstances it is sought to convict
a principal offender of "retaining" the goods.

Rex v . Carmichael (1915) , 22 B.C . 375, followed .

APPEAL by the Crown from the decision of ELLIS, Co. J. o f
the 25th of July, 1935, dismissing a charge against the accuse d
that they had retained stolen property, knowing that it had been
stolen, contrary to section 399 of the Criminal Code . The
evidence disclosed the fact that the accused had committed th e
robbery themselves .

The appeal was argued at Vancouver on the 9th of October ,
1935, before MARTIN, MCPIIILLIPS and MCQuARRIE, JJ.A .

339

C. A.

193 5

MIT SINGII
V .

KEIIAS
SINGII GILL



340

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

C . ti.

	

Owen, for the Crown : This is a charge under section 399 o f
1936

	

the Criminal Code . The accused stole the property themselves ,

R

	

and the question is whether they can be convicted under thi s
v

	

section : see Rex v . Carmichael (1915), 22 B .C. 375 ; Rex v .
BaowN, Ror
AND SWAN . Lu,m Man Bow and Hong (1910), 15 B .C. 22. The English

statute does not contain the words "or retain" which are i n
section 399, so that the English cases do not apply.

Branca, for accused : Rex v. Carmichael is in our favour . The
second count in that case was for receiving stolen goods, and on
appeal it was dismissed . See also Reg. v. Perkins (1852), 5
Cox, C .C. 554 ; Reg. v. Coggin (1873), 12 Cox, C .C. 517 .

Cur. adv. vult .

14th January, 1936.

MARTIN, J .A. : The appeal is dismissed. We are all of the
opinion that on its particular facts this case comes within the
principle of our decision in Rex v. Carmichael (1915), 22 B.C.
375, even though there may be some slight variation in the facts ,
and therefore, in our view, we should abide by that principle
and apply it to this case, leaving it to a higher Court to point
out any legal difference, if such there be .

To this I add my own view of what was the exact principle
that I was a party to when we decided Carmichael's case, supra ,

and it is that just as it is impossible in England and in Canad a
to convict a thief of being a receiver of goods he has actuall y

stolen so it is impossible under the addition of "receives o r
retains" in our Criminal Code, Sec. 399 (first appearing in
1892, Sec. 314 of Cap . 29) to convict him of being a retaine r
of them (cf . Taschereau's Criminal Law (1888), 2nd Ed . ,
448 ; Rex v. Owen (1825), 1 M .C.C. 96 ; Reg. v. Perkins

(1852) 2 Den. C.C. 460 ; 5 Cox, C.C. 554 ; Reg. v. Huntley

(1860), 8 Cox, C .C. 260 ; Bell, C.C. 238 ; Reg. v. Evans

(1856), 7 Cox, C .C. 151 ; Reg. v. Coggin (1873), 12 Cox, C .C.

517 ; Reg. v. Hughes (1860), 8 Cox, C .C. 278 ; Bell, C.C.
242 ; Reg. v. Hodge (1898), 12 Man. L.R. 319 ; 2 Can. C.C.
350 ; Reg. v. Lamoureux (1900), 4 Can . C.C. 101 ; Kelly v.

Regem (1916), 54 S.C.R. 221, and Rex v. Cross, [1927] 3
W.W.R. 432 .
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The reason why a thief cannot be convicted as a receiver is C . A .
clearly put by Lord Campbell, C .J., in Perkins' s case, viz ., that 1938

"he could not take the stolen property from himself," and hence REX

it follows that if he cannot commit an additional and distinct BsowN, Ro y
offence by "receiving" from himself, neither can he commit the AND SWAN,

further and distinct offence of "retaining" the goods he stole Martin, J .A .

because before he can "retain" them from himself he must firs t
have so "taken" them from himself, which is a legal impossibility .

There is no difficulty in practice in overcoming this "technica l
principle," as Blackburn, J., styles it in Coggin' s case, supra

(521), because the two distinct offences should be averred i n
separate counts to meet the circumstances that the evidence may
disclose, and thus the requirement that the accused "should b e
indicted for the offence which he really committed" will b e
satisfied—cf . also Roscoe's Criminal Evidence, 15th Ed ., 270 ;
Archbold's Criminal Pleading, 29th Ed., 514, 736 ; Halsbury' s
Laws of England, 2nd Ed ., Vol . 9, p . 553 ; Reg. v. Craddock
(1850), 4 Cox, C .C. 409 ; Reg. v . Hilton (1858), Bell, C .C. 20 ,
26 ; and Reg. v. Hughes and other cases cited supra .

In this appeal it is to be understood that we are dealing wit h
a ease where all three appellants were proved to have jointly and
actually participated in stealing the goods in question, as th e
learned judge below finds in his reasons for judgment :

They were in the store and took them and that is the only way they got
them . . . they took them themselves, they stole them . . .
This is to be borne in mind because the thief might part wit h
the stolen property and later receive	 retake	 it and retain it ,
and also under certain circumstances there might be participa-
tion in the theft to an extent, even including counselling and
procuring, that would justify a conviction for receiving, as wel l
as stealing, as was held, e .g ., on a case reserved, Reg. v. Hodge,
supra, wherein the matter is clearly defined and the line drawn
by Killam and Bain, JJ., on eases cited, which are unnecessar y
to consider in the different facts before us . But the true test is ,
as Killam, J ., puts it : did the accused "actually participate i n
the theft ?" because as Bain, J . added (p. 323) :

It is not possible . . . that one can be an active participant in th e
theft of property and also a receiver of the property in the same transaction .
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That test is confirmed by Reg. v. Hilton, supra, p . 26, which
1936

	

approves the direction to the jury that
if they did not think from the evidence that M'Evin was participating in

REX
the actual theft, it was open to them on the facts to find a verdict of guilty

v.
Bxowx, Roy on the count for receiving . That direction substantially is that, if the

AND SWAN . jury should think the taking the purse was the common act of the two

prisoners, they might convict M'Evin of stealing ; but if they did not think

that he was participating in the actual theft they might find him guilty o f
receiving. If the jury had found a common purpose, no doubt the stealing
would have been the act of both ; but they did not so find ; and I thin k
the direction of the learned recorder was quite right .

This direction was adopted in Coggin 's case, supra, p . 521, but
in that case, as in this, there was only one count, there fo r

receiving, and here for retaining, and to which the same principl e

should be applied on the facts before us .
It is the more necessary to give this view of the extent of ou r

decision in Carmichael's case because, as Mr . Owen pointed out,

and relied upon, there is a statement in the judgment of th e

learned Chief Justice therein, at p . 379, which is in conflic t

with that in his prior judgment in Rex v. Lum Man Bow and

Hong (1910), 15 B .C. 22, at p . 24, that the intention and effec t
of the said amendment were to include retaining by the thief a s
well as "actual stealing," and hence further misunderstanding

of the scope of our said decision should be removed .

l_1CPTrILLrrs, J .A. : I agree in dismissing the appeal .

MACDONALD, J .A . : The point is	 may the respondent, having

stolen certain goods, be convicted of retaining them, knowin g

them to be stolen under section 399 of the Code? One wh o

assists another in stealing an article is a principal offender in
the theft and cannot, because he becomes the custodian of th e

loot, be treated as the receiver of the thing stolen . He can onl y

be convicted of the real offence committed by him, viz ., theft :
Reg. v. Coggin, (1873), 12 Cox, C.C. 517 ; Reg. v. Perkins

(1852), 5 Cox, C.C. 554 .

No different principles can be applied where under the sam e

circumstances it is sought to convict a principal offender o f

"retaining" the goods . In Rex v. Carmichael (1915), 22 B.C .
375 the Chief Justice states, at p . 379 :

It is impossible to say that one person can be both the thief and th e

receiver or the retainer of the thing stolen . If it were so, then every thief



L.]

	

BRITISH COLUMBIA REPORTS .

	

343

is guilty of the double offence of stealing and retaining, or stealing and

	

C. A .

receiving . I do not think Parliament ever intended any such thing .

	

193 6
IRVING, J .A., by saying, at p. 379, "I have nothing to add, "

inferentially supports the views of the Chief Justice and as

	

RE x

GALLIHER, J .A. expressly agrees with him it must be taken as BROWN, RO Y

the judgment of the Court .

	

AND SWAN `

I would dismiss the appeal .

Appeal dismissed .

Solicitor for appellant : W. S. Owen.

Solicitor for respondents Brown and Swan : A . E. Branca.

Solicitor for respondent Roy : T. F. Hurley .

BENTLEY v. VANCOUVER EXHIBITION
ASSOCIATION .

Oct. 25, 28 ,
Lessor and lessee—Invitee—Injury to—Liability of lessor—Negligence— 29, 30 ;

Trap.

	

193 6

The Horse Show Building in the Vancouver Exhibition Grounds, held under Jan. 14 .

a lease from the city by the defendant association, was sublet for one

day to the Boy Scouts and Girl Guides who were giving a Scout rally i n

honour of Lord Baden-Powell. The Scouts paid $100 rental for th e

building and the association was to provide lighting for the evening's

entertainment. The plaintiff with her daughter paid the admission

fee, entered the west door of the building and went up the stairs t o

the top balcony, when they turned south on the outside passagewa y

and went half way around the building to the centre of the east side,

where the plaintiff, who was slightly ahead of her daughter, fell down

a flight of stairs that was immediately in front of her on the passage-

way. In addition to the flood-lights in the building there was a white

bulb light 24 feet beyond the first step on a wall at about the sam e

height as the top step, and a red bulb light about fifteen feet directl y

over the top step . The plaintiff declares she did not see the steps an d

she was continuing along the passageway when she stepped into spac e

There was no one in front of her for several paces before she reache d

the steps . The plaintiff who was injured by the fall recovered judg-

ment in an action for damages for negligence.

Held, on appeal, reversing the decision of FISHER, J ., that the defendan t

association cannot be held to be liable because it had given up posses-

sion and control of the building for the day in question to the join t

societies of Girl Guides and Boy Scouts, and therefore was exonerated

C . A.

1935
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from liability while it was in the occupation and control of thos e

1936

	

societies who were in the position of lessees .

	 Held, further, that the learned judge below took the wrong view in findin g

BENTLEY

	

that there was a trap, because there is no evidence to justify such a

v .

	

finding .
VANCOUVER
ESnIBZTIO N

.ABSOCIA- APPEAL by defendant from the decision of FisnEn, J. of the
TIOr' 20th of August, 1935, in an action for damages for injury t o

the plaintiff in falling down a stairway in the defendant's Hors e
Show Building in the Exhibition Grounds in Vancouver on th e
15th of April, 1935, owing to the alleged defective lighting of
the building. The defendant had leased the building for on e
day, namely, the 15th of April, 1935, to the Girl Guides an d
Boy Scouts, who were giving a Scout rally in honour of Lor d
Baden-Powell, to commence at eight o 'clock in the evening, and
a charge of 50 cents was made to any person desiring to view
the rally. The plaintiff, who is 68 years old, paid the admissio n
fee for herself and daughter, and they went up the stairs to the
top where there was a passageway around the outside edge of

the building that circled substantially the whole building. The
plaintiff and her daughter walked around this passageway fro m
one side of the building to the other, and at about the centre of
the other side there was a stairway going down six steps . The
plaintiff did not see the stairway and as she continued walking

she stepped into space and fell down these steps, injuring herself .
In addition to the flood-lights in the building there was a white
globe light on the wall about 24 feet beyond the first step an d
about the same height as the first step . There was also a re d
light on a beam about fifteen feet immediately above the firs t
step. The plaintiff says she did not see these lights, and evidenc e
is put in by the defence that both lights could be seen plainly

when approaching 30 feet away from the upper step, and th e
steps were plainly to be seen .

The appeal was argued at Vancouver on the 25th to the 30th

of October, 1935, before MARTIN, McPIILL1ES and McQCARRIE ,

JJ . A .

Locke (Yule, with him), for appellant : The City owns th e
building and the Exhibition Association are the lessees . The
defendant rented the building to the Girl Guides and Boy Scouts
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for one day for $100. The rally took place in the evening an d
the plaintiff attended with her daughter . The defendant a s
tenant owed no duty to the plaintiff as it sub-leased to the
Boy Scouts . It was only with the Boy Scouts that the plaintiff
had any contract . The arrangement was that the defendant
should supply light : see Salmond on Torts, 8th Ed ., 534 ; Lane
v. Cox, [1897] 1 Q .B. 415 ; Bromley v . Mercer, [1922] 2 K.B.
126 ; Findlay on Property Owners' Liability, 305 ; William s
on Landlord & Tenant, 2nd Ed., 352 ; Clerk & Lindsell on
Torts, 8th Ed., 435. The duty rests on the occupier and not
the owner : see Halsbury's Laws of England, Vol. 21, p . 382, see .
651 ; Robbins v . Jones (1863), 15 C.B. (N.s.) 221 ; Cavalier
v. Pope, [1906] A.C . 428 . We have not control because we look
after the light : Terainshi v. Canadian Pacific Ry. Co. (1918) ,
25 B.C. 497 ; Humphreys (Pauper) v . Dreamland (Margate) ,
Ltd. (1930), 100 L.J.K.B. 137. She has no action in contract
or tort : see Miller v. Hancock, [1893] 2 Q.B. 177 ; Cunard v .

Antifyre, Limited (1932), 49 T.L.R. 184 at 186 ; Fraser v .

Pearce (1928), 39 B .C. 338 ; Payne v. Rogers (1794), 2 H.B1 .
349 ; Todd v. Flight (1860), 9 C .B. (N.s.) 377 ; Pretty v.
Bickmore (1873), L.R. 8 C.P. 401 ; Nelson v. Liverpool

Brewery Co . (1877), 46 L.J.C.P. 675 ; Russell v. Shenton

(1842), 11 L .J.Q.B. 289. The cases of public nuisances are
Miller v . Hancock, [1893] 2 Q.B. 177 ; Fairman v. Perpetual

Investment Building Society (1922), 92 L.J.K.B. 50 ; Lucy
v . Bawden (1914), 83 L.J.K.B. 523 ; Dobson v. Horsley

(1914), 84 L .J.K.B. 399. As to obligation of landlord to keep
the premises in safe condition see Cunard v. Antifyre, Limited
(1932), 49 T.L.R. 184 . We were in neither possession nor con-
trol of any part of the building : see Cox v. Coulson (1916), 8 5
L.J.K.B. 1081. In any case the condition here did not con-
stitute a trap : see Latham v . Johnson & Nephew, Lim . (1912) ,
82 L.J.K.B. 258 at p. 267. There were 38 flood-lights, ther e

was a light just beyond the stairs and one just above the stairs :
see Wilchick v. Marks (1934), 103 L.J.K.B. 372. The stair s

with sufficient lights do not constitute a trap and there should b e
a reversal on the facts. The lights were on at the time of th e
accident : see Voight v . Groves (1906), 12 B .C. 170 ; Coghlan
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v . Cumberland, [1898] 1 Ch . 704 ; Raymond v . Township of

Bosanquet (1919), 59 S .C.R. 452 ; The Komnick System Sand-

stone Brick Machinery Co . v. Morrison (1920), 28 B .C. 207 .

A . B. Macdonald, K.C. (Marsden, with him), for respondent :
The defendant always remained in complete control of thi s

building. The landlord and tenant position did not exist . The

case does not come within Indermaur v. Dames (1867), L .R . 2

C.P. 311. The use of the words "rental" or "lease" is not a

tenancy : see Greisman v. Gillingham, [1934] S .C.R. 375 .

There was not an exclusive occupation by the Boy Scouts : see

Kelly v. Woolworth & Co ., [1922] 2 I .R. 5 ; Taylor v. Caldwell

(1863), 3 B. & S. 826 . The question is who is in legal control

and occupation of the premises : see Coman v . Governors of the

Rotunda Hospital, Dublin, [1921] 1 A.C. 1 ; Robert Addie &

Sons (Collieries) v . Dumbreck, [1929] A.C. 358 ; Gordon v .

The Canadian Bank of Commerce (1931), 44 B.C. 213. On the
effect of the learned judge below hearing the evidence see Powel l

and Wife v. Streatham Manor Nursing Home, [1935] A.C. 243

at pp . 250 and 257 ; Howard v. Henderson (1929), 41 B .C. 441 .
The case of Humphreys (Pauper) v . Dreamland (Margate), Ltd .

(1930), 100 L.J.K.B. 137, does not apply .

Locke, in reply, referred to Gregson v. Henderson Rolle r

Bearing Co . (1910), 20 O.L.R. 584 ; Hambourg v . The T .

Eaton Co . Ltd ., [1935] S .C.R. 430 ; Admiralty Commissioners

v . Owners of S .S. Volute (1921), 91 L.J.P. 38 .

Cur. adv. volt .

On the 14th of January, 1936, the judgment of the Court

was delivered by

MARTIN, J .A . : We are all of the opinion that the appeal

should be allowed. We think, in brief, that the defendant asso-
ciation cannot be held to be liable, because it had given u p

possession and control of the building in question for the time
in question to the joint Societies of Girl Guides and Boy Scouts ,
and therefore was exonerated from liability while it was in th e
occupation and control of those societies, who were in the posi-
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tion of lessees, or something in legal effect equivalent thereto, o f
the owner (the defendant) .

We add to that only that we think the learned judge took the
wrong view, with all respect, in finding that there was a trap ,
because there is no evidence to justify such a finding .

Appeal allowed.

Solicitors for appellant : Locke, Lane & Nicholson .

Solicitor for respondent : P. S. Marsden .

REX v. CHOW WAI YAM, JAY SONG AND
GEE DUCK LIM .

Criminal law—Practice—Charge dismissed—Appeal by Crown—Notice o f
appeal—Service of—Accused avoiding service—Extension of time for
service—Ex parte application—Substitutional service—Criminal Code,
Sec . 1013 (4) and (5)—Criminal Appeal Rules, 1928, rr. 1, 6 and 18 .

The accused were acquitted on a charge of having in their possession a

drug, to wit, opium, contrary to The Opium and Narcotic Drug Act ,

1929 . Notice of appeal was filed but Crown officers were unable t o

locate any of the accused in order to serve them with notice of appeal.

Information obtained disclosed that they were still in Vancouver but

in hiding to avoid service . On an application by the Crown for a n

order extending the time for giving notice of appeal and for an orde r

that the appellant be at liberty to effect substituted service of th e

notice of appeal, and for directions as to the mode of such service :

Held, that leave to extend the time for giving notice of appeal be grante d

and that argument on the motion for substitutional service be adjourne d

until after the extended time for personal service, as it may not b e

necessary to go further into that question .

Held, further, that although it is the practice that applications for leave to

extend the time to serve notice of appeal are not ordinarily made
ex parte, where the material before the Court supports the submissio n

of counsel that the persons concerned have been and are evading servic e

of the notice of appeal, the Court will properly depart from that prac-

tice and hear the application ex parte.

MOTION by the Crown to the Court of Appeal for an order
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ET AL .

extending the time for giving notice of appeal from the order of
ELLZS, Co. J. of the 11th of December, 1935, acquitting th e

above named respondents of the charge that the said respondents ,
at the City of Vancouver on the 27th of September, 1935, did
unlawfully have in their possession a drug, to wit, opium, con-
trary to The Opium and Narcotic Drug Act, 1929, and for an

order that the appellant be at liberty to effect substituted service
of notice of appeal herein, and for directions as to the mode of

such substituted service. The evidence of the Crown on the

trial disclosed that Chow Wai Yam and Gee Duck Lim wer e
found on the 27th of September, 1935, in a room in the Balmoral

Hotel in Vancouver in which were found two decks of opium,

a package of brown powder and some opium pills . Jay Song
was apprehended a few feet from the room, and later it wa s

found that he occupied the room, and a few minutes after hi s
apprehension he went into the room, picked up a jacket and
put it on. The charge was dismissed on the ground that there

was no evidence that any of the accused was the tenant of th e
room, and that no assistance could be gained by the Crown fro m
section 5 of the Criminal Code or section 17 of The Opium an d

Narcotic Drug Act, 1929. The Crown then employed detectives
to locate the whereabouts of the accused for service of notice o f
appeal upon them, but they could not be found . There was

evidence of their still being in the City of Vancouver but the y
were keeping in hiding in order to evade service .

The motion was argued at Victoria on the 22nd and 27th of
January, 1936, before MAIITIN . MACDONALD and MCQLARRIE ,

JJ.A .

Maitland, I .C ., for the Crown : The charge was dismissed ,
and as counsel who appeared in the Court below will not accep t
service of notice of appeal and the accused are hiding to avoi d
service, we ask for an extension of time for service : see Archi-
bald v . McDonald (1899), 7 B.C. 125 Rex v. Lee Park (1923) ,
33 B.C. 158. Diligent search has been made by detectives fo r

these men who, so far, cannot be found, but information has bee n
obtained that they are still in Vancouver in hiding. We ask
for an order for substitutional service : see Rex v. Reader
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(1922), 31 B .C. 417 ; Wills & Sons v. McSherry, [1913] 1 K.B.
20 ; Rex v. Sharpe and Inglis (1921), 15 Sask . L.R. 35 .

31st January, 1936 .

Per curiam : That part of the motion which asks for leave t o

extend the time for giving the notice of appeal from the judg-
ment of acquittal we grant (cf. Criminal Code, Sec . 1013 (4 )
and (5) and Criminal Appeal Rules, 1923, rr . 1, 6 and 18) until

the first day of next term, i .e ., March the 3rd .
The second part of the motion asks us to grant an order for

substitutional service of the said notice of appeal, and the argu-

ment on that is further adjourned until after the said extende d
time for personal service, because it may not be necessary to go
further into that question, and therefore we reserve it .

The only thing that need be mentioned about the said firs t

part of the motion is that it is made ex parte, and while it is ou r
practice that applications for leave to extend the time to serv e
notice of appeal are not ordinarily made ex parte, but upon
notice to the other side, yet where the circumstances justify o r
require it we can properly depart from that practice and hea r
the application ex parte, as we do now, because the material
before us amply supports the submission of counsel that thes e
persons concerned have been and are evading service of th e
notice of appeal .
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REX v. WONG YIP LAN AND LEE LUNG.
1936

Criminal law—Opium—Possession—Offence of smoking opium—Charge
Jan . 17 . Can. Slats . 1929, Cap. 49, Sec. 4 (d)—Criminal Code, Secs . 5 and

1013 (4) .

Four detectives went to a room in the Pennsylvania Hotel in Vancouver .

One of them knocked at the door . It was not opened so he tried the

door and found it locked . He then broke it open . Lee Lung was

standing at the window and Wong Yip Lan was sitting on the bed .

Before breaking in one of the detectives heard the sound of a windo w

opening and then heard a sound resembling the bounce of a tin in

the alley below. The room was full of opium smoke and the crevices

around the door were filled with paper, evidently to keep the smok e

from escaping into the hall. In the top drawer of the dresser a com-

plete opium-smoking outfit was found, including a pipe which was

warm, and in another drawer was a cup containing opium dross.

Eleven decks of opium were found in a paper bag in the lane outsid e
the window . Neither of accused was tenant of this room. One of them

lived in another room in the hotel and the other lived outside. A

charge of having opium in their possession was dismissed, the Court

expressing the view that the proper charge against the accused wa s

either awaking opium or being an inmate of an opium- ,joint .

Held, on appeal, reversing the decision of HARPER, Co. J., that the elemen t

of "possession" was the foundation of the whole charge, that th e

learned judge erroneously regarded the case as being founded an d

governed by the "tenancy" of the room in question in the hotel an d

"ownership" of the opium, and consequently restricted his main con-

sideration of it to the previous smoking instead of to its "possession . "

It was for the learned judge to consider and decide the question of

possession from all the particular facts before him, while approaching

it from the above point of view, but that course was not adopted an d

a new trial should be ordered .

APPEAL by the Crown from the decision of HARPER, Co. J .

of the 18th of November, 1935, dismissing a charge against
Wong Yip Lan and Lee Lung of unlawfully having opium i n
their possession . The facts are sufficiently set out in the head -

note and reasons for judgment.
The appeal was argued at Victoria on the 17th of January ,

1936, before ALART7\, MCPII]LLZPS and _MACDONALD, M.A.

Maitland, K .C. (Owen, with him), for appellant : The charge
of having drugs in their possession was dismissed, and this
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appeal is under section 1013 (4) of the Code. The learned
judge took the wrong view that if the Chinamen are smokin g
opium the charge must be for "smoking" alone, and not fo r

"having opium in their possession." We submit the law officers
can make any charge they please so long as they can prove th e
charge. Once the charge of "possession" is made the Court
must deal with it : see Rex v. Lee Po (1932), 45 B.C. 503 at
p. 507 .

W. H. McKay, for respondent : This room was occupied by
Charlie Wing . The two accused were casual visitors in room 419
when it was broken open . These two men were not smoking
when the parties entered, and they did not have opium in their
possession. Opium smoke was in the room and the smoking

outfit was in one of the bureau drawers, but as the accused wer e
casual visitors there is no proof that they knew anything abou t
the opium outfit, and the occupier of the room or someone els e
may have been smoking there and then disappeared before th e
detectives broke in .

The judgment of the Court was delivered by

MARTIN, J .A . : We think the learned judge has not really
tried the charge before him, as is shown by his report and by
what he says on page 60 of the appeal book in giving judgment ,
viz . :

It is an unfair construction of the criminal law to stretch the facts i n
this case in order to introduce here a charge of possession, which is a very
serious offence, and which means the penitentiary and leads to deportation
of these men .

With respect, I do not quite understand that observation
because the element of possession was not "introduced" into the
case but was the foundation of the whole charge, and as to th e
consequences of it, if proved, we have nothing to do .

He proceeds :
The two Chinamen no doubt were [i.e., had been] smoking in the room,

and that is the real offence, and I think it is stretching the criminal law ,
when on the facts here you are trying to make this a charge of possession .
Neither one of them were tenants of the room . They were in there for the

purpose of smoking, and I am not going to find them guilty of possessio n
on this evidence.

These reasons read with the said report show that he erro -
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neously regarded the case as being founded and governed by th e
"tenancy" of the room in question in the hotel, and "owner -
ship" of the opium, and consequently restricted his main con-
sideration of it to the previous smoking instead of to its "posses-
sion" (at the time the constables entered) as defined by section 5
of the Code, which may, according to the circumstances, be con-
structive, or actual, and supported by direct, or apt circum-
stantial evidence, ranging from the ordinary kind to the cleares t
kind, i.e., actual manual, which was the unusual case in Rex v.

Lee Po (1932), 45 B .C. 503. It was for the learned judge to
consider and decide the question of possession upon all the par-
ticular facts before him while approaching it from the abov e
point of view, but that course was not adopted.

As to the case of Rex v. Gun Ying (1930), 53 Can. C.C. 378 ,
relied on by the learned judge, whatever may be said of it, it s
facts are so different from these that it is not of assistance, an d
as we think that on the said facts before him the error in law
above set out occurred, therefore the appeal should be allowe d
and a new trial ordered .

Appeal allowed and new trial ordered .

Solicitors for appellant : Maitland, Maitland, Remnant &
Hutcheson .

Solicitors for respondent Wong Yip Lan : Locke, Lane &
Nicholson .

Solicitor for respondent : W . M . McKay.
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GARD v. YATES AND McLENNAX, Mc FEELY &
PRIOR, LIMITED .

Bankruptcy—Fraudulent preferences—Transfer of property by debtor —
Whether Fraudulent Preference Act operative since passing of Bank-
ruptcy Act—R .S .B .C. 1924, Carp . 97, Sec . 3—R.S .C . 1927, Cap . 11 ,
Sec . 64 .

The plaintiffs obtained judgment against the defendant Yates on the 16t h

of April, 1935, for $2,294 .20, said judgment remaining unsatisfied. For
some years prior to this Yates carried on a retail ship chandler's busi-

ness in Vancouver, during which he was a regular customer of hi s
co-defendant, McLennan, McFeely & Prior, Ltd . On the 9th of April,

1935, the defendant company wrote Yates with respect to his accoun t

and a further letter was written to him by the company's solicitor o n
the 23rd of April. Yates and the company's solicitor then had a con-

ference when it was agreed that Yates should return his stock on han d
to the defendant company, and it was handed over on the 25th of April .

At the close of the defendant's case in an action to set aside th e
transfer to the defendant company as void under the Fraudulen t
Preferences Act, counsel agreed that they should first argue the poin t
as to whether the Fraudulent Preferences Act, upon which the plaintiffs
rely, had not ceased to be operative since the passing of the Bank-

ruptcy Act .

Held, that the provisions of the Fraudulent Preferences Act may b e
invoked by the plaintiffs.

ACTION to set aside the transfer by the defendant Yates to
the defendant McLennan, McFeely & Prior, Ltd. of certai n
goods and chattels on the 25th of April, 1935 . The facts are
set out in the reasons for judgment . Tried by MANSON, J. at
Vancouver on the 14th of January, 1936 .

J. A. Machines, and C. F. MacLean, for plaintiffs .
Griffin, K .C., and J. S . Shakespeare, for defendant company.
No one, for defendant Yates .

Cur. adv. vult .

30th January, 1936 .

MANSON, J . : The plaintiffs are the holders of an unsatisfie d
judgment against the defendant Yates in the sum of $2,294 .20
which judgment was pronounced in this Court on the 16th o f
April, 1935 . The defendant Yates was a retail ship's chandler

23
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carrying on business in the City of Vancouver for some year s

prior to the end of April, 1935 . He had during the years been
a customer of his co-defendant McLennan, McFeely & Prior ,

Ltd. On the 9th of April, 1935, the defendant company wrot e

Yates with respect to his account and on the 23rd of April, 1935 ,
the solicitors for the defendant company wrote him in the sam e

connection. A substantial portion of the account was consider-
ably past due. , The letter was received by Yates apparently o n

the 24th of April. A conference as between the solicitor for

the defendant company and Yates resulted in Yates agreeing ,

upon the solicitor's suggestion, that his stock on hand should be

returned to the defendant company. On the 25th of April, 1935 ,

the stock was returned . Yates has not been adjudged a bankrup t

nor has he made an authorized assignment . The plaintiffs seek

to set aside the transfer to the defendant company as void unde r

the Fraudulent Preferences Act .
At the close of the defendant's case Mr . Griffin, K.C., of

counsel for the defendant, suggested that he be permitted to

sever his argument and argue only the point, for the time being ,

as to whether the Fraudulent Preferences Act, being R .S.B.C .

1924, Cap . 97, upon which the plaintiffs rely, had not cease d

to be operative since the passing of the Bankruptcy Act, R .S.C .

1927, Cap . 11. To this suggestion Mr . Machines, of counse l

for the plaintiffs, agreed .

Mr . Griffin relied upon a decision in the Court of Appeal o f

this Province	 Hoffar Ltd. v. Canadian Credit Men 's Trust

Association (1929), 40 B.C . 454 and upon the more recent

decision in the Court of Appeal for Ontario : Re Trenwith,

[1934] O.R. 326 .

Mr. Maclnnes submitted that the two cases referred to wer e

readily distinguishable from the case at Bar, that the Bankruptc y
Act was not applicable and that the Fraudulent Preferences Ac t

was intra vices and applicable. He referred to an article in

5 F.L.J. 136-8, 151-3, 168-9 .

It is assumed for the purpose of the argument on this poin t

(a) that the defendant Yates was in insolvent circumstances a t

the time of making the transfer of goods complained of, (b) tha t
the transfer was "with a view of giving" the defendant company
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a preference over other creditors . I make no finding of fact
upon either (a) or (b) pending further argument .

The Hoffar case . There an insolvent debtor on the 18th o f
February, 1928, gave a transfer of the bulk of his assets to hi s
creditor Hoffar which transfer gave IIoffar a preference over the
debtor's other creditors . The transfer was not given "with a
view of giving" Hoff ar a preference . On the 13th of April ,
1928, the debtor made an assignment for the general benefit of
his creditors in pursuance of the Bankruptcy Act and a truste e
was appointed. He attacked the Hoffar transfer . The Court of
Appeal, reversing the trial judge, held that the transfer not hav-

ing been made "with a view of giving" a preference (the tria l
judge having found as a fact that the prima facie presumption
of intention to prefer had been rebutted) the transfer was a vali d
transfer. The Court laid it down that, section 64 of the Bank-
ruptcy Act being applicable to the facts, section 3 of the Fraudu-
lent Preferences Act might not be invoked .

The Re Trenwith case. A judgment having been obtaine d
against the debtor on the 27th of November, 1932, which wa s
not paid, a receiving order was made against him on the 20t h
of June, 1933, pursuant to a petition in bankruptcy filed on th e
15th of May, 1933. The debtor on the 4th of January, 1933 ,
had executed and registered a mortgage of his substantial asse t
to his wife purporting to secure the sum of $7,000 . Two lease s
from the debtor, one to each of his two sons and both bearin g
date the 1st of April, 1927, were discovered by the trustee on
the 3rd of July, 1933 . The trustee attacked the mortgage an d
the leases . The trial judge avoided the mortgage under the pro-
visions of The Assignments and Preferences Act, R .S.O. 1927 ,
Cap . 162 . The Court of Appeal held that The Assignments an d
Preferences Act had been superseded by the Dominion Bank-
ruptcy Act and that the provisions of the former Act could no t
now be invoked and directed a new trial . It was the preference
sections of the Ontario Act, Secs. 3 and 4, that were under con-
sideration . Re Pommi.er (1930), 65 O.L.R. 415 was overruled .
Canadian National Railway Co. et al . v. Labutte et al., [1933]
O.W.N. 353, a decision of the same Court (differently consti-
tuted), does not appear to have been considered .
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The case at Bar. The debtor is not an "adjudged bankrupt "
1936 under the Bankruptcy Act nor has he made an "authorize d

assignment" under the Act . It is assumed that the debtor is an
"insolvent" within the definition of the Act, Sec. 2 (u), and
that he has committed an "act of bankruptcy" within the mean-
ing of section 3 (j) of the Act . The bankruptcy of a debto r

GARD
v.

YATES AN D
MCLENNAN ,

MCFEELY

PRIOR, LTD .

—

	

relates back to and commences at the time of the presentation
Manson, a . of the petition on which a receiving order is made against him —

vide section 4 (e) . An assignment for the general benefit o f

creditors by an insolvent debtor whose liabilities exceed $50 0
does not become operative until accepted and filed by the officia l
receiver—vide section 9 (3) . This debtor's bankruptcy has no t
commenced. Conceivably, as others have done, he may recover
from his insolvency and never become a bankrupt .

The Bankruptcy Act does not extend to insolvent wage-earner s

or farmers—vide section 7, nor to all insolvent corporations—
vide section 2 (k) nor can the machinery of the Act be invoked
in the case of an insolvent debtor where his liabilities do no t

exceed $500—vide section 4 (3) and section 9 .

Section 64 of the Act enacts that a transfer by an insolven t
person made with a view of giving one creditor preference over

other creditors shall be deemed fraudulent and void against a
trustee in bankruptcy, if the debtor becomes an 'adjudged bank-
rupt within three months of the making of the transfer or if h e
makes an authorized assignment within three months of th e

making of the transfer. Under section 64 (2), if any suc h
transfer has the effect of giving any creditor a preference ove r
other creditors, it shall be presumed prima facie to have been

made with intent to prefer .

Section 3 of the Fraudulent Preferences Act enacts :
3 . (1 .) . . . . every . . . , transfer, . . . of goods, chat-

tels, or effects, or of bills, bonds, . . . , made by a person at a time

when he is in insolvent circumstances, . . . , shall :

(a.) If made with intent to defeat, hinder, delay, or prejudice hi s

creditors . . . , be, as against the creditor . . . injured, delayed ,

or prejudiced, . . . void ; and

(b.) If made to or for a creditor with intent to give such creditor

preference over his other creditors . . . , be, as against the . . .

creditors injured, delayed, prejudiced, or postponed, utterly void .
(2 .)

	

. . . every such . . . transfer, . . . , made to or for
a creditor by a person at any time when he is in insolvent circumstances,
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or is unable to pay his debts in full, or knows that he is on the eve of

insolvency, and which has the effect of giving such creditor a preferenc e

over the other creditors of the debtor . . . , shall :

(a.) . . . with respect to any . .

	

proceeding which, withi n

sixty days thereafter, is . . . taken to

	

. . set aside such trans -

action, be utterly void as against the . .

	

creditors injured, delayed,

prejudiced, . . . ; and

(b.) If the debtor, within sixty days after the transaction, makes a n

assignment for the benefit of his creditors, be utterly void as against th e

assignee or any creditor authorized to take proceedings to avoid the same .

Then subsection (3) after setting out what transactions ar e
deemed to be preferential, provides :

And such effect shall not be deemed dependent upon the intent or motiv e

of the debtor.

The debtor in this case, not being an "adjudged bankrupt, "
and not having made an "authorized assignment," obviously th e

transfer complained of cannot be attacked under section 64 .
Can it be attacked under section 3 of the Provincial Act? The

answer to that question depends first, upon whether the section

is now intra vires the Provincial Legislature and secondly, upon

whether, if it is intra vires, it is operative since the passing o f

the Bankruptcy Act .

The validity of section 3 was not questioned in this action ,

nor was it in the Hoffar case, supra. Had it been, the Attorney-
General of Canada and the Attorney-General of this Provinc e

must have been notified under the Constitutional Questions
Determination Act, R .S.B.C. 1924, Cap. 46, Sec. 9 . So far
as I have been able to gather no Court, since the passing o f

the Bankruptcy Act, has been called upon to definitely pass upo n
the validity of the section nor upon the validity of the parallel

sections in the statutes of other Provinces . If the legislation was

infra vires prior to that time it is still intra vires, there having
been in the interim no amendment to the B .N.A. Act with regard
to the distribution of legislative powers . The assumption is that
the section is an exercise by the Province of its exclusive powe r
to legislate upon the subject of property and civil rights—vide
B.N.A. Act, Sec. 92 (13) .

But, while the section has not been declared ultra vices ,
language has been used by the Courts declaring that it has bee n
"superseded' and "can no longer be invoked ." With respect, I
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am of the opinion that such a declaration is not a true statemen t
of the law.

The lboffar case, supra, in our own Court of Appeal has been

much cited but on occasions, I think, as an authority for an inter -
pretation of the law which it did not lay down. In that case the
learned Chief Justice at p . 462 observed :

Assuming then that the Provincial Act [the Fraudulent Preferences Act ]

is infra vices, section 3 has, in my opinion, been rendered inoperative by th e

overriding enactment of section 64 [supra] . It would, I think, be difficult
to find a clearer case of repugnancy .

I do not take this to mean more than that in the opinion of the
learned Chief Justice section 3 was inoperative in the particular
circumstances . -MAR'rINN, J .A. agreed with MACDONALD, J .A .
GALL' HER, J.A . says no more than that the two Acts being i n
conflict "in respect of the matter to be decided upon in thi s
appeal" the enactment of the Dominion Parliament must prevail .
ePHTLLTPS, J.A. agreed in allowing the appeal but gave n o
reasons . MACDONALD, J.A. gives quite full reasons . The
learned justice does at one point use the phrase "ultra- vises . "

Speaking of the right to rebut intent to prefer given by section
64 (2) of the Bankruptcy Act, he says, at p. 465 :

If this right is given by Dominion legislation a Provincial Act destroying

it is ultra mires to the extent of the conflict .

I think the use of the phrase a mere inadvertence . Counsel
had not argued the point of constitutionality . The Attorneys -
General had not been notified under the Constitutional Ques-
tions Determination Act . supra . The learned justice in th e
earlier part of his judgment speaks of "conflict" and in the
sentence just quoted speaks of the "extent of the conflict ." The
phrase is not reconcilable with the unequivocal pronouncemen t
made at p . 465 :

This is not to say that the trustee cannot resort to a Provincial Act t o
impeach a transaction . Provincial legislation respecting fraudulent con-

veyances may be resorted to . The Bankruptcy Act does not abrogat e

Provincial Acts simply because they deal with preferential transactions .

The decision then, as I read it, is not an authority supporting
the proposition that since the passing of the Bankruptcy Ac t
section 3 of the Fraudulent Preferences Act has become wholl y
inoperative. On the contrary the view of the Court so far a s
expressed is that section 3 is operative except to the extent of
conflict in a specific ease. In the Re lien ii itlr case, supra,
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without suggesting that the decision in its result was incorrect ,
with respect, I cannot agree that the cases cited support th e

propositions laid down. At p. 332 Masten, J .A. says :
The common field of legislation respecting the distribution of the estates

of insolvents having now become occupied by the Dominion Bankruptcy Act,

the provisions of The Assignments and Preferences Act respecting the

preference of one creditor over another have been thereby superseded an d

have ceased to have any operation .

Davis, J .A. (as he then was) in the same case says, at p. 343 :
The trial judge avoided the mortgage under the provisions of The Assign-

ments and Preferences Act, R.S .O . 1927, eh. 162, but, in my view, since the

enactment of bankruptcy legislation by the Dominion Parliament, thi s

Provincial statute cannot be invoked .

The learned justice cites Royal Bank of Canada v . Larne,

[1928] A.C. 187 and the Eloffar case . Masten, J .A. cites addi-

tionally the "Voluntary Assignments" case, Attorney-General

of Ontario v . Attorney-General for the Dominion of Canada,

[1894] A.C. 189 at p. 200. Sections 3 and 4 of the Provincial

Act were the actual sections under consideration—they are in

pari materia with our Fraudulent Preferences Act . The Ho ffar

case is not authority for such broad dicta as those pronounced by

the learned justices and their language is in direct conflict with

that of MACDOiALD, J.A. as quoted above and agreed to by

MARTIN, J .A . Nor can their language be reconciled with th e
decision in Canadian National Railway Co . at at. v. Labutte

at at ., [1933] O.W.N. 353, a decision of the same Court (dif-

ferently constituted) . In the latter case there was, as here, an
insolvent debtor who had apparently committed an act of bank-

ruptcy but who had not become an adjudged bankrupt and had
not made an authorized assignment . The transfer of a promis-

sory note by the insolvent debtor to a creditor was set aside as a
fraudulent preference under the preference sections of the
Ontario Assignments and Preferences Act . In the Voluntary
Assignments case, section 9 of the Ontario Act was in issue .
That section dealt only with voluntary assignments for the gen-
eral benefit of creditors and was held intra vices . The Lord

Chancellor does, at p . 197, direct attention to the fact that a
system of bankruptcy legislation may frequently require various
ancillary provisions for the purpose of preventing the schem e
of the Act being defeated and that for that purpose it may be

35 9
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necessary to deal with the effect of executions and other matter s

	

1936

	

which would be otherwise within the legislative competence of

	

GARD

	

the Provincial Legislature . In that event, the Lord Chancellor

	

v .

	

intimates, at p. 201, the Provincial Legislature would be pre -
YATES AN D

Manson, J
reasoning and in the light of the law as laid down by the Judicia l
Committee, it seems to me, that existing Provincial legislatio n
operates where the provisions of the Bankruptcy Act do no t
apply, as well as where there is no Dominion Bankruptcy legis-
lation. Provincial legislation respecting property and civil
rights qua property and civil rights, which is always infra vires ,
where in conflict with infra vires Dominion legislation including
its reasonably necessary ancillary provisions, becomes inopera-
tive to the necessary extent but no more . In considering Royal
Bank of Canada v. Lame, supra, the learned justice of the
Ontario Court of Appeal doubtless had in mind the languag e
of Viscount Cave, L .C., at p. 198, where he states that :

The thesis that a postponement or annulment of the rights of creditors

who under a Provincial law have obtained preferential rights is within th e

domain of bankruptcy legislation receives support by reference to a serie s
of Provincial statutes .

The Lord Chancellor is not dealing with the prefer( nee section s
involved in this case but rather with those sections in the Pro-
vincial statutes that gave assignments for the general benefit o f
creditors precedence over attachments, garnishee orders, etc .
The subsequent language of the Lord Chancellor :

It would be difficult to reconcile the course so taken by those Legislature s

(in the matter of the provisions mentioned) with the contention that such
a postponement

(that is of attachments, garnishing orders, etc ., to assignments
for the general benefit of creditors )
is not within the domain of bankruptcy law ,

has therefore no bearing on the question of whether the prefer-

ence sections under consideration are today infra vires nor upon
the question of whether they still have an operative effect i n
some circumstances.

Lord Dunedin in Grand Trunk Railway of Canada v . Attor-

MCLENNAN, eluded from interfering but he goes further and points out tha t
iVIcFEELY `e,

when there is no Dominion bankruptcy or insolvency legislationPRIOR LTD .

the Province is not precluded from legislating. By parity of



L]

	

BRITISH COLUMBIA REPORTS .

	

361

ney-General of Canada, [1907] A.C. 65, at p. 68, lays down

	

s. C .

these two propositions :

	

1936

First, that there can be a domain in which Provincial and Dominio n

legislation may overlap, in which case neither legislation will be ultra vires,

	

G'Av"
v

if the field is clear ; and, secondly, that if the field is not clear, and in such YATES AN D

domain the two legislations meet, then the Dominion legislation must MCLENNAN ,

prevail .

	

MCFEELY
PRioa, LTm

A review of the cases on "conflict" will be found in the judg-

ment of Newcombe, J . of the Supreme Court in Larue v. Royal Nang °", s.

Bank of Canada, [1926] S.C.R . 218 at pp . 225-8 .

The Judicial Committee has refrained from comprehensivel y

defining "bankruptcy and insolvency" but its observations i n

L' Union St. Jacques de Montreal v . Belisle (1874), L.R . 6

P.C. 31 at p . 36 and in Attorney-General of Ontario v . Attor-

ney-General for the Dominion of Canada, supra, at p . 200 at

least do not suggest that provisions with regard to fraudulen t
conveyances and preferences are an essential part of "bank-

ruptcy and insolvency " legislation. The cases go no further I

think than to indicate that such provisions are reasonably ancil-
lary to "bankruptcy and insolvency" legislation . That view i s

consistent with the view that the Fraudulent Preferences Act i s
infra vires legislation, and also consistent with the view tha t

the Fraudulent Preferences Act is operative legislation--legis-

lation which can be invoked, except in so far as it may be neces-
sary in a particular case that its provisions should lie dorman t
by reason of the fact that the provisions of section 64 of th e

Bankruptcy Act are applicable . A similar view of the law was

taken by Mitchell, J .A . of the Alberta Court of Appeal in Crown

Coal Co. Ltd. v. Swanson Lumber Co . Ltd., [1935] 3 W.W.R .

244 at pp . 252, 253.

As pointed out in the earlier part of my observations, the
Bankruptcy Act specifically eliminates from its field of opera-

tion a substantial portion of the field it might have occupie d

Similiter there are individual sections within the Act which do
not occupy the complete field of the subject-matter dealt with .

Section 64 specifically excludes the operation of the section
except in cases where the insolvent debtor has become a n
"adjudged bankrupt" or has made an "authorized assignment . "

Section 64 has not occupied the whole field which it might have
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occupied . The provisions of the Fraudulent Preferences Act
1936

	

may be invoked by the plaintiffs . What then is the effect of

GARD section 3 of the latter Act upon the transfer of goods by th e
defendant Yates to the defendant company? That depend sYATES AND

ROMANO v. MAGGIORA (No . 3) .

Practice—Notice of appeal—Style of cause—Stay of proceedings—Step in
the action—Evidence abroad—Commission—Grounds in support—
Sufficiency—Discretion .

Notice of appeal to the Court of Appeal should be entituled in the Cour t

appealed from, the notice should be filed in that Court and a cop y
thereof in the Court of Appeal.

Giving notice of appeal is not a breach of a clause in an order for security
for costs directing that "all further proceedings be stayed until such
security is given . "

On an application for an order to examine a witness on commission in th e

State of Michigan, the relevant material submitted to justify the orde r

was a clause in the affidavit of the plaintiff's solicitor which, after
stating that the proposed witness was necessary and material to prove
the service by him in Seattle upon the defendant of the necessary proces s

to found the foreign judgment sued on, and that the witness had "lef t
Seattle," goes on to say : "He has since been located at Kalamazoo ,
Michigan, but it is not possible to compel him to attend here at the trial ,
and, in any event, the expense of such an attendance would be pro-

hibitive ." There was no statement that there was any attempt to get
him to come to Victoria. The order was granted .

Held, on appeal, reversing the decision of FISHER, if ., that upon the presen t

facts the material submitted to the learned judge was so meagre tha t
it did not afford a reasonable ground for the exercise of his discretio n
in granting the order, and the appeal is allowed .

APPEAL by defendant from the order of Fisnrr, J. of the
21st of October, 1935 (reported ante, p. 273), whereby it was
ordered that a special examiner be appointed at Kalamazoo i n
the State of Michigan, U.S.A., for the purpose of taking the
examination, cross-examination and re-examination ri wr voce

on oath or affirmation of one Kenneth Hanna, a -tw inns, on the

MCLENNAN, upon findings of fact which I shall make after argument upo n
MCFEELY & the remaining issues .PRIOR, LTD .

C. A .

193 6
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part of the plaintiff at Kalamazoo . The plaintiff brought action
on a judgment for $3,312.49 obtained by her against the defend -
ant in the State of Washington . On an application for judgmen t
under Order XIV., it was set up in defence that the defendan t
was not served with any process in the Washington action an d
took no part in the alleged proceedings therein, as the proceed-
ings did not come to his knowledge or notice until apprise d
thereof in the course of the proceedings in this action . The
Washington judgment recited that it appeared that the plaintiff
was duly served with a summons and copy of the complaint
which was based on an affidavit of Kenneth Hanna, who swore
he served the defendant with these papers "by personally deliver -
ing to and leaving with the said John Maggiora at Seattle on
the 28th of September, 1934, the summons and copy of th e
complaint ." The application was dismissed and the defendan t
was allowed to defend the action on the merits. On the 21st
of October, 1935, the plaintiff applied for an order appointing
one Reint Schnur as special examiner to take the evidence o f
one Kenneth Hanna of Kalamazoo, Michigan, for use on the
trial of the action. The order was made and this is the order
from which this appeal is taken . Immediately after said order
was made the defendant applied for an order requiring th e
plaintiff to furnish security for costs, and that pending the
furnishing of security all further proceedings be stayed . This
order was granted . Security for costs was not furnished by th e
plaintiff until the 19th of December, 1935 . Notice of appeal
was served on the plaintiff's solicitor in the matter now befor e
the Court on the 2nd of November, 1935 .

The appeal was argued at Victoria on the 29th and 30th o f
January, 1936, before MARTIN, MACDONALD and MCQuARRIE,

JJ.A.

Maitland, K.C,' ., for appellant .

If. TV. R. Moore, for respondent, took the preliminary objec-
tion that the appeal should be dismissed, as it was taken in
contravention of the second order of the 21st of October, 1935 ,
staying proceedings until security was put up and the security
was not furnished until the 19th of December, 1935, and the
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notice of appeal was served on the 2nd of November, 1935 : see
Belcher v. McDonald (1902), 9 B.C. 377 at p. 392 ; Spencer v .

Watts (1889), 23 Q.B.D. 350 .

Maitland, contra : Section 6 of the Court of Appeal Act give s
jurisdiction and a judgment of the Supreme Court cannot stay it s
hand : see Sunder Singh v . McRae (1922), 31 B .C. 67 ; Har-

rington v. Ramage (1907), 51 Sol . Jo. 514 ; La Grange v . Mc -

Andrew (1879), 4 Q .B.D. 210 ; The London-road Car Co . v .

Kelly (1886), 18 L .R. Ir. 43 ; Thomas Coal Co . Ltd. v. Red

Deer Valley Coal Co ., Ltd., [1935] 2 W .W.R. 638. Later we
were asked to put up costs and we did so : see Hepburn v. Beattie

(1911), 16 B .C. 209 at p. 213 .

Moore, replied.

The judgment of the Court was delivered b y

MARTIN, J .A. : We are all of opinion that the motion t o

quash this appeal should be refused . From the first sitting of
this Court, 26 years ago this month, it has been the practice t o

intitule the notice of appeal as in the Court appealed from, and

in Hepburn v. Beattie (1911), 16 B .C. 209, it was said, p . 214 :
. . . the correct practice according to our rules and statutes [is that ]

the notice should be given in the Court appealed from, and to the Court

invoked . . . in order to take the matter out of the Court below, notic e

must first be given in that Court .

At that time the original notice was filed in the Court below

"in the proper registry" (i .e ., of origin) and a copy of it her e
under the rules then in force (i .e ., of 1906 and 1912, pursuant

to sections 31 and 34 of the Court of Appeal Act), and thi s
practice is continued by our present Court of Appeal Rule 11
of 1924, and said sections 17 and 18 . By section 14 (5) of said

Act it is declared that "the giving of notice of appeal shall be
deemed to be the bringing of the appeal within the meaning o f
this Act," and section 9 directs that

9 . Subject to the Rules of Court and save as hereinafter provided, afte r

notice of appeal has been given all further proceedings in relation to the

appeal shall be had and taken in the Court of Appeal .

By section 26 after this Court has delivered judgment and a
certified copy thereof has been "deposited" in the Court below ,
all subsequent proceedings may be taken thereupon as if the judgment had

been given or pronounced in [that] Court .
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The facts that by Court of Appeal Rule 19 it is declared tha t
an appeal shall not, as of course, operate as a stay of execution ,
etc,, below ; and that no intermediate act or proceeding below
shall, as of course, be invalidated ; and also that the jurisdiction
over security for costs of the appeal is specially conferred upon
the Court below—Prudential Savings & Loan Association v .

Wheatley (1932), 48 B .C. 401, 404	 and, still further, that a
special stay of execution is provided by the Court of Appeal Ac t
Amendment Act, 1930, Cap . 10, See . 2 (3), only show that it
was necessary to make these special provisions in order to retai n
below that jurisdiction over their subject-matters which woul d
otherwise have been taken away and conferred upon this Cour t
by said section 9 .

The only appropriate and practical way of working out the
change brought about by the said Court of Appeal Act and
relevant rules, in the absence of specific direction, was, in 1910 ,
and still is, that as the original notice had to be "filed in the
proper registry '" of the Court of origin, it should be intituled
in that Court so that it should immediately take cognizance o f
the transfer of the "subject-matter of the appeal" (rule 13) an d
"proceedings in relation" thereto (section 9, save as aforesaid )
from its jurisdiction to ours, and therefore ex mero mote stay
its hand pending the result of the appeal . Such being the object
of filing the original notice below it is not in its nature one to
continue any proceedings there but to arrest them, and as regard s
that Court it is only one of notification, but to this it is one of
invocation . The notice is dual in its nature and is aimed to star t
proceedings here and to stay them below, and it is because th e
said old rules directed that the original notice should be file d
below and a copy here that, as a matter of convenient choice, w e
decided the better practice to adopt was that the notice shoul d
be intituled in the Court wherein it was orginally filed : if the
original had been filed here we, doubtless, would have directe d
that the notice should be intituled herein .

Later, in Wilson v. Henderson (1914), 19 B .C. 45, we hel d
that even if wrongly intituled the notice is nevertheless, i f
addressed to us, the foundation of our jurisdiction, and therefore
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in Langan v . Simpson (1919), 27 B.C . 504, the Chief Justice

well described it as "the initial step in the appeal."

It follows that since the giving of the notice "proceeds" to
nothing in the Court below, it cannot, in the true and appropriat e
meaning of the expression, be a breach of that clause in the orde r

made below for security for the costs of the action directin g

that "all further proceedings be stayed until such security be
given," or of the expression "further proceedings " in said

section 9, and hence no real obstacle presents itself to our enter-

taining this appeal .

Motion to quash refused.

Maitland, on the merits : This order was given under rul e

487. We submit that discretion must be exercised on proper

material and there was not proper material before the Court .

There was only the affidavit of Mr. Moore and that was not

sufficient . Statements were made on information and belief

and there is nothing showing the source of the information . The

whole action turns on the evidence that this man gives as he i s

the man who is alleged to have served process on the defendant

in Seattle. The affidavit in support must show they tried to ge t

him and he will not come . That the expense of bringing him is

prohibitive and it is in the furtherance of justice to allow his
examination abroad and the affidavit should include where he

gets his information and belief see Stewart Iron Works Co. v .

B.C. Iron, Wire and Fence Co . (1914), 20 B.C. 515 at p. 519 ;

Williams v . Fraser (1925), 35 B.C . 481.

Moore : An application of this kind depends on the circum-

stances of the case. There is more strictness in the case of the

plaintiff wanting the evidence, but in this case the cost of bring-
ing the witness here is alone a sufficient ground for granting th e

order : see Coch v . Allcock & Co . (1888), 21 Q.B.D. 178 ;

Macaulay v . Glass (1902), 47 Sol . Jo. 71. The discretion exer-

cised below should not be interfered with : see Giberson v. E. C.

Atkins ci Co . (1917), 24 B .C. 19 ; Butterfield v . The Financial

News (1889), 5 T.L.R. 279 .

Cur. adv. vult .
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7th February, 1936 .
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Per curiam : This is an appeal from an order of FisHER, J.

	

1936

granting the application of the plaintiff to have the evidence
ROMAN O

taken of one witness on her behalf at Kalamazoo in the State

	

v.

of Michigan .

	

MAGGIORA

Our practice is established by repeated decisions that if th e
plaintiff has chosen to bring his action in this Province then i t

is his duty prima facie to bring his witnesses here or to show tha t

it is not in the interests of justice to compel him to do so, and i f

he discharges that latter onus then their evidence may, as "neces -

sary for the purposes of justice " (rule 487), be taken on com-
mission ; and what is necessary for said purposes depends upon
the particular circumstances of each case—Stewart Iron Works

Co. v. B.C. Iron, Wire and Fence Co . (1914), 20 B .C . 515 ;
Gibersonv. E. C . Atkins & Co. (1917), 24 B .C . 19 ; and Wil-

liams v. Fraser (1925), 35 B.C. 481 .

In his reasons for judgment the learned judge below says that
on the material before him he thought that for said purposes "the
ordinary mode in which evidence is to be taken should b e
departed from," and therefore made the order objected to. The
only relevant material before him to justify that "departure"
is a clause in the affidavit of the plaintiff's solicitor which after
stating that the proposed witness, K. Hanna, was necessary an d
material (which is conceded) to prove the service by him i n
Seattle upon the defendant of the necessary process to found the
foreign judgment sued on, and that Hanna had "left Seattle, "
goes on to say :

7 . He has since been located at Kalamazoo, Michigan, but it is not

possible to compel him to attend here at the trial, and, in any event, th e

expense of such an attendance would be prohibitive .

There is no statement that any attempt has been made to get
him to come here, but, as was said in Giberson's ease, supra,
p. 21,

It is not the practice that a witness in a foreign country must definitely
state that he refuses to come before he can be examined on commission. It
is quite sufficient if it reasonably appears from the facts that that is a

fair inference that can be drawn from what is before the Court .

A refusal might "reasonably appear" where, e .g ., the materia l
showed that the witness lived at so great a distance, say in Japan ,
that the expense and loss of time involved in bringing him here,
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in an action for a small amount, would be so disproportionate

that ex facie a commission would be "necessary for the purpose s

of justice ," but on the other hand it would not, ex facie, be neces-
sary where the witness lived in San Francisco, and the action

was for a large amount. In any event it is always a wise pre -

caution to make due inquiry respecting the ability of witnesse s

to attend the trial because even though they live at a grea t

distance yet they might well be able to attend the trial at a
convenient time if their travels upon other affairs should happe n
to bring them within reasonable distance of the place of trial ;

and the earlier cases must be read in the present light of greater

and time-saving facilities in travel by air, land and water .

To reach a correct decision the Court should be afforded al l

necessary information, having regard to the circumstances, an d

such a case as this requires the same sort of information as was

furnished, e.g., in Coch v. llcocic (1888), 21 Q.B.D. 178

(relied upon by the plaintiff-respondent) wherein the compara-
tive cost of a commission (about £25) and of bringing severa l

witnesses from Norway (about £100) in a suit for £24 wa s

duly set out and the Court of Appeal affirmed the judgment o f

the Queen's Bench Division (which had reversed an order o f

Denman, J., refusing a commission) saying that, p . 181 :
The Court must take care on the one hand that it is not granted when i t

would be oppressive or unfair to the opposite party, and on the other hand

that a party has reasonable facilities for making out his case, when from

the circumstances there is a difficulty in the way of witnesses attending a t

the trial . All the circumstances of each particular ease must be taken int o

consideration .

In the case at Bar (which is for $3,312 .49) all that we hav e

is the bare statement that "the expense of such an attendanc e

would be prohibitive" without condescending to the usual par-

ticulars that would furnish the means for the obviously necessar y

comparison between the cost of bringing one witness here an d

that of issuing and executing a commission, which cost would

undoubtedly be quite substantial for it would include the cost s

of both parties who would need to be represented thereat becaus e

the proposed witness is one of the first importance for th e

plaintiff.

The other statement in said paragraph 7 that "it is not possible
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to compel him to attend here at the trial," simply states, unneces -
sarily, the law in regard to a foreign witness, and carries n o

weight, and in no way, under present circumstances, is it a n

excuse for not having asked him to do so : in Emanuel v. Soltykoff

(1892), 8 T.L.R. 331 (C.A.) the defendant Prince Alexi s

Soltykoff was "not able to come to England as the Russian

authorities would not allow him . "
Now, as was said in Williams' s case, supra, p. 484, while we

are "always chary" in interfering with the discretion exercised
by a learned judge below, yet it must be a judicial discretion ,
founded, as was said in the Stewart Iron Works case, supra,

p . 519, on
such facts as would have enabled the learned judge below, and also ourselves ,
to have drawn the inference that there was reasonable ground why the

witness could not attend before the Court and be examined in the usua l

way . . . . While there is a disinclination to interfere with the dis-

cretion of the learned judge below in cases of this kind, yet it is clear thi s

Court will do so where there has been a misapprehension in an importan t

part of the case ref. Soltykoff's ease, supra] .

Upon the present facts we are of opinion that the material s
submitted to the learned judge were so meagre that they did not ,
with respect, afford a reasonable ground for the exercise of hi s
discretion in granting the order and therefore the appeal from
it is allowed.

Appeal allowed.

Solicitor for appellant : E. V. Finland.

Solicitor for respondent : II . W. R. Moore .
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LLOYD-OWEN v . BULL ET AL.

-- Company law—Petition by shareholder and liquidator—Directions to bring
June 14, 17,

	

action for recovery of assets of company—Previous action abortive
18, 19 ;

	

—B .C . Stats . 1929, Cap . 11, Sec . 218.
\ ov . 2 .

A shareholder and the liquidator of the Pioneer Gold Mines Limited (i n

liquidation) petitioned for an order that the liquidator be directed t o

take action against the officers and shareholders of the company t o

recover property and assets of the company wrongfully acquired b y

them and unaccounted for to the company . The petition was dismissed .

Field, on appeal, affirming the decision of Muaruy, J . (MCPHILLIPs, J .A .

dissenting), that the appeal should be dismissed .

Per MACnoNALn, J .9.. : The question is whether or not under section 21 8

of the Companies Act we should in the interests of justice make th e

order sought for by the appellants . A similar action previously insti-

tuted by another petitioner proved unsuccessful, and we should only

allow this appeal if in our opinion a new plaintiff on legal grounds ,

apart from fraud, would have a reasonable chance of success . In view

of all that occurred and in the light of the argument presented to us ,

the proposed action could not in my judgment possibly succeed, an d

that being so it is not just that the respondents should be subjected t o

the cost and inconvenience involved in contesting it .

APPEAL by the petitioner Vernon Lloyd-Owen from th e

order of McnPnY, J. of the 28th of Al arch, 1935 . The petitione r

John S. Salter is liquidator of Pioneer Gold Mines Limite d
(in liquidation) and Vernon Lloyd-Owen is the registere d

holder of 10,580 shares in the capital stock of said company . By

order of the Court made upon petition on the 11th of July, 1933 ,
dissolution of Pioneer Gold Mines Limited (in liquidation )

was declared void and the time for final dissolution of the com-
pany was extended until the 20th of May, 1936 . One Andre w

Ferguson sued Alfred E . Bull, J. Duff-Stuart, R . B. Boucher .

Francis J. Nicholson and the executors of the estate of Ada m

IL Wallbridge (all known as the Wallbridge Syndicate) togethe r
with John S. Salter as liquidator of said company. Judgmen t

in said action was appealed to the Court of Appeal and thenc e

to the Judicial Committee of the Privy Council . It appear s

from the reasons for judgment of the Privy Council that neithe r
Ferguson nor any of the minority shareholders in said company
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were competent to bring a minority shareholders ' action to C . A.

recover from the

	

majority

	

shareholders

	

or

	

directors

	

asset s

belonging to the

	

and that

	

actionallegedly

	

company,

	

such an

	

can

1936

only be brought by the company . As the Wallbridge syndicate LLOYv.WE :v

own a majority of the stock, the petitioner Lloyd-Owen believing BULL

an appeal to a general meeting of the company to authorize the
liquidator to commence an action in the name of the compan y

against the syndicate would be futile, and the liquidator refusin g
to bring action unless ordered by the Court to do so, the sai d
petitioner prayed :

(a) For an order that the liquidator be directed to take action in the

name of the company against [the Wallbridge syndicate] for the recover y

of all property and assets of the company . . . wrongfully acquired by

the proposed defendants, . . . and . . . , for the following relief :

1. For a declaration that the profit on an agreement dated January

21st, 1925, and allegedly made between the company and the . . .

syndicate, was and is the property of the company .

2. For a declaration that 800,000 shares in Pioneer Gold Mines of B .C .
Limited and all dividends thereon acquired . . . by the members of th e

. . . syndicate, were and are the property of the company .

3. For all necessary and incidental orders to compel the proposed defend -

ants to restore to the company all such moneys and properties . with inte r

est, o r

4. In the alternative, to compel the proposed defendants to contribute

such sum or sums to the assets of the company by way of compensation i n

respect of the matters complained of. . . .

5. For orders for the interim preservation of the subject-matter of th e

litigation, and . . .

(b) In the alternative . . . Lloyd-Owen, prays that he be grante d

leave to bring action in the company's name to obtain relief as aforesaid .

The petition was refused.

The appeal was argued at Victoria on the 14th to the 19th o f
June, 1935, before MARTIN, MCPHILLIPS, MACDONALD and
MCQCARRIE, M.A .

J. A. Machines (Ian A . Shaw, with him), for appellant : It
was held by Mr. Justice MuRPiry that an action could be main-
tained by the company only on an allegation of fraud and as th e
question of fraud was already decided in the former action the
petition should be dismissed . The Privy Council decided that
a shareholder had no status to bring the action and the appea l
was dismissed on that ground. The balance of the judgment i s
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merely obiter . There was in fact no moral turpitude found, bu t
1936

	

the transaction of the 16th of July, 1924, was void unless ratifie d

LLOYD-OWEN by the transaction of the 15th of December, 1924 . The question
v.

	

here is whether there is a reasonable ground to support or warran t
Bunn

the litigating of this case . The case of Cook v. Decks, [1916] 1

A.C. 554 applies here. This petition is submitted under sections
218 and 220 (j) of the Companies Act, 1929, Cap . 11. There

is a maintainable action in the company's name . The next ques-
tion is as to what extent the Court should go considering th e
findings of the Privy Council as obiter or as to what weight

should be given to dicta: see Assicurazioni General, de Triest e

v. Empress Assurance Corporation, Limited, [1907] 2 K.B. 814
at 820 ; Slack v . Leeds Industrial Co-Operative Society, Ld . ,

[1923] 1 Ch . 431 at p. 451, and on appeal [1924] A .C. 851 a t

p. 858. As to what weight should be attached to remarks o f
judges in course of argument see Attorney-General v. Pearson

(1846), 2 Coll . C.C. 581 at p . 615 ; In re Warwick, Etc ., Rail-

way Co.—Prichard 's Case (1854), 5 De G. lI. & G. 495 at p .
500. The Privy Council refer to the 800,000 shares in the new
company that fell to the syndicate as their share on the sale b y

Sloan of the mine to the new company, and the $30,000 profi t

that the syndicate received on the agreement of the 21st o f

January, 1925 . Both were the property of the company a s

against the syndicate and the judgment of the Privy Counci l

indicates an open question proper to be tried and should be tried .

J. W . deB. Farris, K.C., for respondent : The appellant i s
not competent to bring this appeal . Under section 218 of the

Companies Act, 1929, the appeal must be taken by "the liquida-
tor and any member of the company." This appeal has been
taken by the member alone . Section 220 (g) does not apply
because he (the liquidator) has not agreed to be joined in th e
petition. The liquidator does not appeal ; having the order of
Mr. Justice MuxvuY he is satisfied. There is a basic misconcep-

tion of the judgment of the Privy Council . We challenge the
contention that the judgment indicates there was an open question
and an action should be brought. It expressly states they would
not give any pronouncement against the respondents when they

were not heard . Lord Blanesburgh said an action could be
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maintained but he did not say it would be successful. They

	

C . A .

were discussing a pure question of procedure and Cook v. Decks,

	

193 6

[1916] 1 A.C. 554 is an authority on procedure . On the ques- 1.noYD-OWES

tion of constructive fraud (a) this case is real fraud or nothing ;

(b) by the judgment of the Privy Council fraud is swept away ;
(c) as far as fraud can be set up it is answered by the facts .

The disposition of costs by the Privy Council could only be don e
on the basis of sweeping the board clear of fraud . When the
minority shareholders ask for a share in a transaction they ar e

thereby ratifying that transaction . As to the shareholders' meet-

ing of the 5th of December, 1924, the directors after liquidation

are not in a fiduciary position : see The Chatham National Bank

v . J[cKeen (1895), 24 S.C.R. 348 . On the dismissal of the

petition the word "just" involves a judicial discretion : see In re

The Metropolitan Bank (1880), 49 L.J . Ch. 651 ; Americar n

Securities Corporation v. lVoldson (1927), 39 B.C . 145 ; Royal

Bank of Canada v. Whieldon (1916), 23 B .C. 436 at p. 439 .

What they did at the July, 1924, meeting was not a fraud.

They did not have a quorum and this was a technical defect tha t

can be cured at a subsequent meeting .

Machines, in reply : On the interpretation of section 218 the

word "and" is disjunctive : see P>eal 's Cardinal Pules of Lega l

Interpretation, 3rd Ed ., 365 . On appeal from the learne d

judge 's discretion it depends on whether proper principles ar e

observed . Re decided on an improper view of the facts . Ile
purported to decide the merits of the case \hen he should onl y
decide whether there was a case to go to the Courts . lie wrongly

concluded that the judgment of the Privy Council barred fraud .

Cur. adv . cult .

2nd November . 1935 .

hhucrlN, J .A. would dismiss the appeal .

McPlum.ai's, J .A . : This appeal is one from the judgmen t
and order of :MuRnnv, J . upon the petition of Vernon Lloyd -
Owen and John S . Salter, liquidator of the Pioneer Gold Mine s

Limited (in liquidation) . The order taken out reads as follows :
[after setting out the order IIis Lordship continued] .

v .
Bunn
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The liquidator did not appeal but through counsel it was state d
1936

	

that the liquidator would abide by any order that the Court

LLOYD-OWEN would make	 that is, submitted to any order that the Cour t
v

	

might make in the appeal and, in my opinion, that gives juris -
BULL
_ diction to the Court to proceed and the liquidator will be boun d

Me Phfhips, by the ultimate decision in the matter upon appeal to this Cour t
on any further appeal had or taken . I have arrived at the con-
clusion that the learned judge in the Court below was wholl y
wrong in making the order he did . I dissented in the Ferguson v .
Wallbridge case ( (1933), 47 B.C. 518 at p. 539) which later wen t
on appeal to the Privy Council and the judgment of their Lord-
ships of the Privy Council was delivered by Lord Blanesburgh .
In that judgment the appeal was dismissed, but it went off o n
the ground of the want of proper parties being before the Cour t
and because of the allegation of fraud and conspiracy not bein g
withdrawn. The company was in liquidation and the liquidator
was not before the Court . There was no disposition of th e
appeal upon the merits at all . The judgment as delivered b y
Lord Blanesburgh is in its nature, if I may be permitted to s o
state, a classic as defining the rights of the shareholders of a
company where there has been a failure to directors to properly
discharge their fiduciary duty and the right to order that any
moneys derived from any disposition of the properties of th e
company must be accounted for and brought into the treasur y
of the company. It is unthinkable to my mind to construe tha t
judgment as being a holding that the final Court of Appeal ha s
finally determined that the shareholders are without any possi -
bility of relief . Here we have a large shareholder, who i s
desirous of having the question determined within the provision s
of the Companies Act (of British Columbia) practically in th e
same terms as the Companies Act (Imperial) . If that was the
intended judgment of their Lordships of the Privy Council wh y
was the elaborate judgment given by their Lordships of the Privy
Council indicating the legal rights of shareholders where th e
properties of a company are sold and other disposition made of
them and the moneys obtained therefor not accounted for bu t
appropriated by the directors and retained by them as well a s
by certain shareholders of the company ? Lord Blanesburgh took
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great pains and in a most illuminative way pointed out what
were the needed steps . It is only necessary to read the judgment
of their Lordships of the Privy Council (reported in [1935] 1
W.W.R. 673) and see there pointedly indicated that the pro-
ceedings may be rightly taken under section 234 of the Britis h
Columbia Companies Act, R .S.B.C. 1924, Cap . 38 .

The petitioner herein was, in my opinion, rightly entitled t o

proceed as he did and the liquidator joined in the petition .
Therefore everything was done in form yet the learned judg e
refused to make the order which, in my opinion, and with

great respect to the learned judge, it was incumbent upon hi m
to make, so that no injustice would be done, that is, the peti-
tioner should be entitled to have the matter adjudicated upo n
and that no miscarriage of justice should take place . It was
stated upon the appeal before this Court that an offer was mad e
to the liquidator and the assurance given that the liquidator

would be indemnified against all costs that he would incur or b e
liable for . In view of this what possible obstacle was in the way
of the learned judge making the desired order ? It would see m

to have been advanced by counsel opposed to any such order a s
desired being made that the decision in the Privy Council i n
the Ferguson v . 11'allbridge case was conclusive and decisive o f

the petitioner's claim and counsel at this Bar in this appeal mad e
the same submission—a most untenable contention . As I read

the judgment of the Privy Council all that was dealt with ,
besides the want of proper parties, were the charges of conspiracy
and fraud	 charges wholly unessential for success in a properl y
constituted action . It will be observed that in the Privy Counci l
in the judgment as delivered by Lord Blanesburgh it was state d
that the case advanced in Ferguson v. lVallbridge was of the
class so well defined in the case of Cook v. Deeks, [1916] 1 A.C.
554. There it was a ease of breach of trust by the directors and
constituted them trustees of all the benefits derived on behalf of
the company ; that the benefit of the contract belonged in equity
to the company and the directors could not validly use thei r
voting powers to vest it in themselves and the present case is of a
similar nature. I was a dissenting member of the Court of
Appeal in the Ferguson v . Wallbridge case and I was greatly

375

C . A .

193 6

OYD-OWE N
z .

BULL

McPhillips ,
J . A.



376

C. A .

BRITISH COLUMBIA REPORTS .

	

[VoL .

surprised to note that counsel before their Lordships of the Priv y

and wrote my judgment in the full belief that they were aban-
doned. It will be seen upon reference to illy judgment (47 B .C.

542) that I dealt with the matter as being one of a breach of a
fiduciary duty and cited a judgment of Lord Ilerschell (Bray v .
Ford, 1896] A .C. 44) at p . 51 where he said :

It is an inflexible rule of a Court of Equity that a person in a fiduciary

position, such as the respondent's, is not, unless otherwise expressly pro-

vided, entitled to make a profit ; he is not allowed to put himself in a

position where his interest and duty conflict . It does not appear to inc that

this rule is, as has been said, founded upon principles of morality . I regard

it rather as based on the consideration that, human nature being what it is ,

there is danger, in such circumstances, of the person holding a fiduciar y

position being swayed by interest rather than by duty, and thus prejudicing

those whom he was bound to protect.

I traversed the questions of law so completely, as I think, i n
my judgment above referred to, I do not think that it is necessar y

to further deal with them . The judgment of their Lordships of
the Privy Council, as delivered by Lord Blanesburgh), in the

Ferguson v . Ti allbridge case is in no way in conflict with m y

dissenting judgment in the case in this Court ; in truth, it is i n
complete alliance with it upon the question of law .

With the most careful attention to all the consideration s

advanced in this appeal I unhesitatingly am of the opinion tha t
the Ferguson v . WO/bridge case and the decision of the Privy
Council therein in no way constitutes a bar but in fact support s

and authorizes the relief asked here . It is plain that the interest s
of justice require that the relief as prayed for in the petitio n
be granted and that the liquidator be ordered and directed an d

do proceed with all due diligence in taking the necessary pro-
ceedings for the recovery of or otherwise in respect of any

property or assets of the company which may he shown to have
been xvrongfully acquired by the directors or shareholders an d
unaccounted for to the company, being the property of th e
copmpany or derivable from shares received in the later company

incorporated in similar name in payment for property and asset s
of the company alleged to be wrongfully appropriated by th e

1936

	

Council advanced the contention of charges of conspiracy an d

L70Yn-OWEN
fraud, as I distinctly remember that those charges were aban -

Z; .

	

doped before the Court of Appeal and I came to my conclusion
Bum.
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directors and leave be granted to bring action in the company's

	

C . A .
name against Alfred IF . Bull, J. Duff Stuart, R . B. Boucher,

	

193 9

IF . J . Nicholson and Llelen A . W allbridge and D. S. Wallbridge, Li.oyfowr
executors and trustees of the estate of Adam II . W'allbridge,

	

,~.

Burr.
deceased, or any of then to obtain relief as prayed for in th e
petition or otherwise on the company's account for vindication
of the company's rights.

I would, therefore, allow the appeal .

1lAclloxALD, J .A . : The question is whether or not under sec-
tion 218 of the Companies Act we should, in the interests o f
justice, make the order sought by the appellant. It is only if th e
Court thinks it just that such an order should be made . Mr.
Justice _lli-izrnv in his discretion refused to do so. We, in
reviewing that decision, have the advantage of full knowledge
of the case from earlier contact with it. While part of the judg-
ment of the Judicial Committee may be obiter, I would, if I
found therein, as Mr . Machines suggests, an intimation tha t
leave to bring a new action should be given, be greatly influence d
thereby and govern myself accordingly. I cannot, however, read
the Board 's decision in that way . We should only allow thi s
appeal if in our opinion, with fraud in all its phases eliminated,
a new plaintiff on legal grounds, apart from fraud, would have
a reasonable chance of success . In view of all that occurred ;
my own opinion as expressed at the time ; and the further stud y
of the case in the light of the argument presented to us, the
proposed new action could not, in my judgment, possibly succee d
and that being so it is not just that the respondents should b e
subjected to the cost and inconvenience involved in contesting it .

I would dismiss the appeal .

feQI Am mlE, J .A. would dismiss the appeal .

Appeal dismissed, McPhillips, J .I . dissenting .

Solicitor for appellant : Ian A. ~S`hau .
Solicitor for respondents : T . Edgar Wilson .

Solicitor for liquidator : Charles W. St. John.
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JOHNSON ET AL. v. LINEKER ET AL .

Estate—Intestate—Distribution—Brother—Nephews and nieces of the half-
blood—R .S.B.C . 1924, Cap. 5, Secs . 116 and 119—B .C. Stats . 1925, Cap .
2, Sec . 4.

An intestate's father and mother predeceased him. His mother by her first

husband had three children, all of whom predeceased the intestate, an d

each of them left issue surviving the intestate. The mother by her

second husband had four children, namely, the intestate and thre e

others, two of whom predeceased him without issue, and the third a

brother surviving him . On originating summons to determine what

persons are entitled to the real and personal estate of the intestate :

Held, that the brothers and sisters of the half-blood inherit equally wit h

those of the whole blood, and the real and personal estate should b e

divided one-quarter to the brother and three-quarters to the nephew s

and nieces of the deceased .

ORIGINATING SUMMONS to determine what persons ar e

entitled to (a) the real estate, (b) the personal estate of E . H .
Lineker, deceased, intestate, and in what shares . Heard by

ROBERTSON, J. at Victoria on the 16th of January, 1936 .

A. D. Cr~ease, for applicants.

Stuart Henderson, for F. V. Lineker .
Cur. adv. volt.

31st January, 1936 .

ROBERTSON, J . : This is an originating summons to deter -

mine (1) what persons are entitled to the real estate and (2 )

to the personal estate of Edward Lineker, a bachelor, who died ,

intestate, on the 27th of February, 1935 .

The intestate's father and mother predeceased him. His
mother, by her first husband, had three children all of who m

predeceased the intestate, and, each of whom left issue survivin g

the intestate . By her second husband she had the intestate, an d
three other children, two of whom predeceased the intestate an d

left no issue. The third child F . V. Lineker claims that as a

brother of the whole blood, he is entitled to the intestate's estat e

as against the intestate 's nephews and nieces who are of th e

half-blood. The questions fall to be determined under sections

116 and 119 of Part VII . of the Administration Act, R .S.B .C .
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1924, Cap. 5, as enacted by section 4 of Cap. 2, B .C. Stats . 1925 .
This Act repealed Parts VII . and VIII . of Cap. 5, which ,

respectively, provided for the "course of descent of real estate, "
and the "distribution of personal estates of intestates, " and
enacted a new Part VII. under which an intestate's real estate i s

distributed exactly in the same manner as his personal estate.
Section 126 of Part VII . of Cap. 5 expressly provided for rela-
tives of the half-blood inheriting equally with those of the whol e
blood in the same degree, etc. Part VIII . of Cap. 5 is very

much the same as the English Statute of Distributions, 22 & 2 3
Car . II ., Cap. 10. Under this statute the half-blood share d
equally with the whole blood—see Williams on Executors, 12t h
Ed., Vol . IL, pp. 723 and 1031 ; Jessopp v . TVatson (1833), 1
Myl. & K. 665 at p . 672 . Sections 116 and 119 as enacted by
section 4 of the 1925 Act are as follow :

116 . If an intestate dies leaving no widow or issue or father or mother ,

his estate shall go to his brothers and sisters in equal shares, and if an y
brother or sister is dead the children of the deceased brother or sister shal l

take the share their parent would have taken, if living : Provided that

where the only persons entitled are children of deceased brothers and sisters ,

they shall take per capita.

119 . For the purposes of this Part, degrees of kindred shall be computed

by counting upward from the intestate to the nearest common ancestor and

then downward to the relative ; and the kindred of the half-blood shal l

inherit equally with those of the whole blood in the same degree .

It was submitted by counsel for the surviving brother that th e
1925 Act changed the existing law ; that section 116 only applies
to brothers and sisters of the whole blood, and that if this wer e
not so, there would be no object in the statute providing by
section 119 that kindred of the half-blood should inherit equall y
with the whole blood in the same degree . He argues that Part
VII. is a code by itself and that section 119 refers only to sec-
tions 117 and 118, which provide that the intestate's estate shal l

go to his next-of-kin, if none of the next-of-kin mentioned i n
section 116, survives him .

I am of the opinion that the words "brothers and sisters" i n
section 116 include the half-blood for the following reasons —
"Brother" is defined in Vol . I . of the Oxford Dictionary, p . 1132 ,
as follows :

Properly. The son of the same parents . But often intended to include
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one who has either parent in common with another (more strictly calle d

half-brother, or brother of the half-blood .

In determining the question whether a daughter of the

half-blood was a niece of a testator within the meaning of a

decree, Vice Chancellor Turner said in (irieces v . Parr'ley

(1852), 10 Aare 61 at pp . 63-1 :

In the description of nephews and nieces, there is not, I think, any dis-

tinction generally made between children of whole and of half-brothers an d

sisters . The relation of uncle and nephew or niece is of course founded on

and derived from the relation between the uncle and the parent of th e

nephew or niece, but the first-mentioned relation is so generally recognized

and understood that, in speaking of it, the nature and degree of the second -

mentioned relation is not, I think, generally regarded. It would, fo r

instance, as I conceive, be a great surprise in anyone to be told that th e

child of his half-brother or sister was not his nephew or niece .

The argument on the part of the exceptant was, that the nephew or niec e

must be a child of the brother or sister, and that the relation of brothe r

and sister subsists only where both the parties are descended from th e

same father and mother, and not where one of the parties has a differen t

father or a different mother ; and it is true, that the dictionaries so

describe the relation of brother and sister ; but this argument appears t o

me to be open to two objections : in the first place, it goes to the origin o f

the relation, for the purpose of defining a class which is generally recognized

and defined independent of its origin ; and, in the second place, it assume s

that the meaning which is attributed to the term brother and sister in th e

dictionaries, is the meaning in which the term is ordinarily used ; and I

do not think this is the case . I think that, in general, when a man speaks

of his brothers and sisters, he speaks of them, not with reference to th e

definition of the word in the dictionary, but as a class, standing in th e

same relation to one or both of his parents as he himself stands in . Thoug h

not d~ e ended from the same parents, the parties are, as is said in th e

"Terror de hi Ley" (p. 123, Half-Blood (Demo Sangue) ), "after a sor t

brother- ." "brothers by the father's side," "brothers by one mother ;" and,

however other parties might describe them, or they designate themselves, if

required to give a precise description of the nature and degree of the rela-

tion subsisting between them, I think that, in ordinary parlance, they

would be called, and would call themselves, brothers and sisters . Suppose,

for instance, A ., a member of a family consisting of sons and daughters of

the father by different marriages, was asked the question as to the relatio n

between him and B ., another member of the sine family, would not th e

question be—Is B. your whole brother or si-i, r, or your half-brother o r

sister ; and would not the answer be in simil r terms? Both the party

questioning and the party questioned would thus call B . a brother or sister,

but each would distinguish the character and degree of the relation .

See also In re Cozens . Hiles v. Wilson, [19031 1 Ch . 138 at

141, following (irier•es v . Rau•ley, supra. In re Wagner (1903) ,

6 O.L.R. 680 was a ease in which Boyd, C . had to construe
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section 6 of the Ontario Devolution of Estates Act which pro-
vided that the father of an intestate should not be entitled t o
any greater share in the intestacy than "any brother or sister . "

He held (p. 682) the proper construction was "to read `brother'

and `sister ' as including one who has either parent in common

with another, " .
In my opinion, then, under section 116, standing by itself ,

brothers and sisters of the half-blood are entitled to share i n

the intestate 's estate .
If this is not so, then I think section 119 would apply t o

section 116 because of the words at the commencement of sectio n

119, viz ., "for the purpose of this Part."
I think, therefore, the questions should be answered as fol-

lows : the real and personal estate should be divided one-quarte r

to F. V. Lineker and three-quarters to the nephews and nieces

of the deceased, per stirpes .

Costs of all parties out of the estate .
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HOME OIL DISTRIBUTORS LTD . v. BENNETT .

Real property—Land Registry Act—Conveyance—Application for certificat e
of indefeasible title—Covenant by the grantee—Whether registrabl e
as a charge—Petition by grantor—R .8 .19 .C . 1924, Cap . 127, Sec. 148 .

A conveyance of land, signed by the purchaser, contained a covenant "tha t
the grantee doth hereby for himself and his assigns covenant with th e
grantor and its assigns that neither the grantee nor his assigns wil l

manufacture or sell or permit or suffer to be manufactured or sold by
any person, persons or corporation at any time hereafter any gasolin e
or other petroleum products upon the lands and hereditaments here -
after conveyed or any portion thereof ."

On petition by the grantor praying that pursuant to section 148 of th e
Land Registry Act a direction be given to the registrar that the
covenant be endorsed upon any certificate of title to be issued to the
purchaser :

Held, that said section 148 expressly includes a restrictive covenant and
is mandatory . When a conveyance containing a restrictive covenan t
is put in for registration, the registrar must, under section 148 deter -
mine whether or not the covenant is restrictive, and if he finds it is . he
must endorse it on the certificate . The section does not suggest h e

should decide whether or not the covenant is an interest in land or i s
enforceable .

PETITION by the grantor of certain lands in the City o f
Vancouver, praying that pursuant to section 148 of the Land
Registry Act a direction be given to the registrar of titles that a
certain covenant contained in the conveyance be endorsed upo n
the certificate of title to be issued to the defendant. The facts
are set out in the reasons for judgment . Heard by ROBERTSON,

J. at Victoria on the 20th of January, 1936 .

Symes, for petitioner.
H. J. Crane, contra .

Cur. adv. volt .

8th February, 1936 .
ROBERTSON, J . : The petitioner the Home Oil Distributor s

Ltd., carries on business throughout the Province of Britis h
Columbia as wholesale and retail merchants in the sale of petro-

leum products and owns, in the City of Vancouver and else-



L.]

	

BRITISH COLUMBIA REPORTS .

where in the Province of British Columbia, numerous parcel s
of land on which these various products are sold . On the 18th
of November, 1935, it conveyed in fee-simple to T . W. Bennett
certain lands in Vancouver
subject to the restrictions and conditions hereinafter contained and impose d
upon the grantee his heirs and assigns as obligations intending to b e

binding in perpetuity on the lands and hereditaments herein assured an d

all future owners hereof as far as the law will permit .

The conveyance (which was signed by Bennett) containe d
the following covenant :

That the grantee doth hereby for himself and his assigns covenant wit h
the grantor and its assigns that neither the grantee nor his assigns will
manufacture or sell or permit or suffer to be manufactured or sold by an y

person, persons or corporation at any time hereafter any gasoline or othe r

petroleum products upon the lands and hereditaments hereafter conveye d
or any portion thereof .

Section 148 of the Land Registry Act is as follows :
148 . Upon any application to register a person as owner in fee-simple

under an instrument whereunder any estate or interest in the land granted

remains in the grantor, or whereunder or whereby any restrictive covenant

is entered into by the grantee, or any condition, exception, or reservation ,

easement, right of way, or right of any kind soever in or upon the lan d
covered by the application is imposed, reserved, or created, the existing
certificate of title shall be cancelled or a memorandum made thereon in the
manner provided by section 157, and the estate or interest remaining in

and the rights reserved to the grantor or imposed or created shall be endorse d

upon the new certificate as a charge, and such endorsement shall have th e
same effect as if the grantor had applied for and obtained registration of a
charge in respect thereof.

Bennett applied for a certificate of indefeasible title . The
registrar notified the petitioner that the covenant in the con-
veyance "is one of a personal character and accordingly no t
registrable as a charge" under the Act and that it was his inten-
tion to issue a certificate of title to the applicant "clear of the
aforesaid restrictive covenant" unless in the meantime proceed-
ings were taken by the petitioner to establish his claim. The
petitioner then filed this petition, praying that pursuant to
section 148 a direction be given to the registrar that the covenan t
be endorsed upon any certificate of title to be issued to Bennett .

The registrar submits the restrictive covenant is personal ,
and as it gives no interest in the land it cannot be registered a s
the Land Registry Act provides only for registration of "inter-
ests" in land ; that in any event the covenant is not enforceable
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as the grantors do not own any land which would be benefited by
1936 the covenant ; that the lands to be benefited must be clearl y

described in the conveyance, which was not done here ; and that

a covenant of this sort could not, pursuant to section 148, b e
HOME OI L
I)ISTRIRU -
TORS LTD .

v .

	

endorsed "upon the new certificate of title as a charge," unles s
BrxnErr it came within the definition of "charge" in section 2. Finally

Robertson, J he submitted he was a judicial officer 	 see Esquimalt and

Nanaimo Railway Company v . Granby Consolidated 12ining ,

Smelting and Power Company, Ld ., 88 L.J.P.C . 199 ; [1919 ]

3 W.W.R. 331 at 336 ; [1920] A.C. 172, and that it was hi s

duty to examine into and ascertain whether the covenant create d

a charge and was therefore registrable and that "he should no t

register a charge for the asking . "

The petitioner 's counsel submits that the covenant is restric-
tive and therefore comes within the exact words of section 148 ;
that the section is mandatory and the registrar has no discretio n

in the matter ; and that his duty is to ascertain if this covenan t

is restrictive and if having ascertained it is, he must endorse i t

on the certificate. He argues he has no power to enquire as t o

whether or not the covenant is enforceable . Alternatively h e
submits that as the petitioner has other pieces of land in Van-

couver upon which its products are sold although these are no t

contiguous to the lands conveyed to Bennett and these lands ar e

affected by the restrictive covenant in question the covenant i s

valid and enforceable .
Lord Macmillan in delivering the judgment of the Priv y

Council in Commissioner of Stamps, Straits Settlements v . Oei

Tjong Swan, [1933] A.C. 378 at p . 387 ; 102 L.J.P .C . 90 at

p. 93 ; [1933] 2 W.W.R. 1 at p. 5, said :
The answer to the question must be found from an examination of th e

ordinance itself, for the best and safest guide to the intention of all legisla-

tion is afforded by what the Legislature has itself said .

Section 148 expressly includes a restrictive covenant . It will

be noticed that the section does not say in so many words tha t

the restrictive covenant is to be endorsed but I think it woul d

come within the words "and the rights reserved to the grantor

or imposed or created ."

Section 149 strengthens this view . It provides that if a

restrictive covenant has been entered into for the purpose of
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being annexed to land (i .e., land other than that for which a new

	

S . C .

certificate of title is to issue) for which a certificate of indefeas-

	

193 6

ible title has been issued the registrar shall make a memorandum
of such covenant and of the instrument creating same upon th e

folio of the register which constitutes the existing certificate of

	

v.

title of the land to which such covenant is so annexed . There is BENNET T

no provision in the section that the covenant shall constitute an Robertson, .1 .

interest in the land or be enforceable . The section is mandatory .

It is submitted that if this construction of section 148 i s

adopted, then the grantor will be able to obtain registration o f
this covenant as a charge which if it had been contained in a
separate deed, to which the petitioner and Bennett were th e
parties, it could not have obtained registration of the covenant
as it does not fall within the definition of a charge which i s
registrable under section 163 .

It is quite clear, that, assuming that the covenant was inserted

in the conveyance for the purpose of benefiting adjoining land s
it would give no interest to the grantor in the land conveyed, s o
that it is apparent that if the contention of the registrar i s
correct, even though the grantor had an enforceable covenan t
he would not be entitled to have it endorsed under section 148 .

Now if only an estate or interest in land were to be registrable
there would have been no necessity for expressly mentioning
restrictive covenants and other rights in section 148 . These
rights must be something different from an estate or an interes t
in land .

I am of the opinion that when a conveyance containing a
restrictive covenant is put in for registration, the registrar must ,
under section 148 determine whether or not the covenant i s
restrictive and if he finds it is he must endorse it on the certifi-
cate, for the section is mandatory. The section does not sugges t
he should decide whether or not the covenant is an interest in
land or is enforceable. It gives him no discretion .

I am of the opinion that this petitioner is entitled to th e
direction it wishes.

Petition granted.

HOME OI L
DISTRIBU-
TORS LTD .

25
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REX v. SOO KIT SANG .

1936
Criminal law—Charge—Disorderly house to unit a common gaming-house

Dec . 13 ;

	

Conviction—Habeas corpus — Certiorari—No offence—Uncertainty
Jan . 30 .

	

Criminal Code, Secs . 226, 227 and 229 .

The accused was convicted on a charge that he "at a certain time and place

did unlawfully keep a disorderly house, to wit, a common gaming-

house ." On the return of a summons for a writ of habeas corpus wit h

certiorari in aid :

Held, that the words "as hereinbefore defined" contained in section 229 of

the Criminal Code cannot be ignored. Section 226 contains two sub -

sections and section 227 contains four . Two separate and distinct

offences are created by section 226 when read along with section 229 ,

and four are created by section 227 . The conviction in this case that

the accused at a certain time and place did unlawfully keep a dis-

orderly house, to wit, a common gaming-house, is bad either as dis-

closing no offence or as leaving it uncertain on which one of several

separate and distinct offences the prisoner was convicted .

APPEAL by accused by way of habeas corpus with certiorari

in aid from his conviction on a charge that he did unlawfull y
keep a disorderly house, to wit, a common gaming-house . Argued
before FISHER, J . in Chambers at Vancouver on the 13th o f

December, 1935 .

Hellish, for Soo Kit Sang.
Oliver, for the Crown.

Cur. adv. volt .

30th January, 1936.

FISHER, J. : In this matter upon the return of a summons fo r

a writ of habeas corpus with certiorari in aid I ordered the

applicant to be discharged from custody on December 13th las t
but, as the reasons I then gave were not recorded, I have been

recently requested by Mr . Joseph Oliver of counsel for the

Crown to state my reasons in writing . Shortly they may be

stated as follows : I do not think, that the words "as herein -
before defined" contained in section 229 of the Criminal Code

can be ignored. A reference to the preceding sections defining
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the expressions used in said section 229 shows that section 22 6
defining common gaming-house contains two subsections (a )

and (b) and section 227 defining common betting house contain s
four subsections (a), (b), (c) and (d) . From the comment s
upon the latter section contained on p. 218 of Crankshaw's

Criminal Code, 6th Ed ., referring to Bond v. Plumb (1893) ,

17 Cox, C.C. 749 ; [1894] 1 Q .B. 169, I infer that the writer
is of the opinion that four separate and distinct offences ar e

created by said section 227 . Similarly I would be of the opinion

that two separate and distinct offences are created by said sectio n
226 when read along with section 229 . The charge should giv e
the accused notice of the particular offence with which he is
charged . This is obviously done by the forms set out in Crank-
shaw's Criminal Code, supra, p. 1443 under the heading o f
"Keeping a Common Gaming-house." Compare also the form
on p . 1444 under the heading of "Keeping A Bucket Shop ." I
am therefore of the opinion that the conviction in the presen t
case which, according to the return made, was simply that th e
accused at a certain time and place did unlawfully keep a dis-

orderly house, to wit—"a common gaming-house" is bad either
as disclosing no offence or as leaving it uncertain on which on e
of several separate and distinct offences the prisoner was
convicted .

Conviction quashed.
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WELCH AND DOWNIE v. GRANT.

3z egligence—Motor-vehicles—Collision at intersection—Stop street—Righ t
of way—Driver on right negligent—Sole cause of accident—Loss of

consortium .

The plaintiff driving his car, on coming to a stop sign at an intersection

stopped, looked to right and left, and concluding there was no danger,

proceeded to cross the intersection. When he started across he saw the

defendant's car about 250 feet to his right, coming at about 30 miles

an hour, but was satisfied he had plenty of space and time to cross . The

defendant approaching from the right of the plaintiff did not look t o

his left or see the plaintiff's ear until he was within the intersection .

In an action resulting from a collision between the two ears at the

intersection :

Held, that the accident was due solely to the negligence of the defendant ,

who was on the right of the plaintiff, in not keeping a proper look-out

and in not giving the plaintiff the right of way which he had obtained .

The plaintiff was justified in proceeding and had displaced the defend -

ant's right of way.

ACTION for damages resulting from a collision between two
automobiles at an intersection . The facts are set out in th e
reasons for judgment . Tried by Fisxna, J. at Vancouver on

the 29th of January, 1936 .

Bull, I .C., and 1llayall, for plaintiffs .

Nicholson, and Yule, for defendant .
Cur. adv. vult.

4th February, 1936.

Fisuxis, J . : In this matter I find that the defendant driver
Grant, who was approaching from the right of the plaintiff

driver Thomas Downie, did not look to the left at all or se e

the plaintiff's car until he was within the intersection as defined
in the by-law (see Exhibit 14) and by MAirTzx, J.A. in Lloyd v .

IIanafin, 43 B.C. 401 ; [1931] 1 W.W.R. 415. His failure to
look and see what was plainly visible cannot be justified and wa s
negligence under the circumstances . On the other hand I find

that the plaintiff driver, having come to a full stop at the stop
sign for an appreciable time, looked both to the right and to th e
left, and, having concluded that there was no danger of inter -

S .C.

1936.

Jan . 29 ;
Feb . 4.
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ferenee or collision, then proceeded to cross. Downie says tha t
at that time he observed the ( g rant ear oil. his right on Hasting s

Str t, where there is a steep grade, and . that it was 500 fee t

It may
eta ons

est iti fle

ur his right .
I agree that, speaking generally, one may say that the speed o f
the driver approaching from the right is one of the things tha t
should be observed by a driver holding the servient positio n

before he proceeds to cross in front. of the other but in the presen t
ease it must be noted that Downie says specifically that he saw
he had. lots of space and time to cross in . front . Though I think

he over-estimated the distance, L am satisfied and find . that when
he started to cross, as he did, in low gear the other car was a t
least 250 feet away from the inters< < tion stud cuing only abou t
30 miles an hour . Under the eireun .-tan s it , ,old not be said .

that (.Grant's car was going at an ,obt-i ri It or dangerou s
rate of speed and that Downie was ne,li lit in crossing ahead .
of a "speed maniac . " See Groh. and d- ;'j ; v . Ritter, 0 B.C.

129 ; [1935] 2 'W.W.II . 112 . It must 1, re membered that th e
(rant car must have been further away than 250 feet whe n
Downie came to the intersection as I have found that he cam e

to a full stop there for an appreciable time before proecedin a
to cross . I find that at that time, according to all appearance s
as well as according to the observations Downie then made, th e
way was clear and Downie, though the driver on the left, wa s

justified in proceeding as the driver on the. right could . not
reasonably be expected to continue on and enter the "dange r
zone" before the ear on the left .iths out of it .

Counsel for the defendant relies especially upots ~ ' tcariz Bros .

Ltd. v . II"zlls, [19351 3 1) . L .li . 277. but I think that such case

is readily distinguishable from the present one . In the Wills

case the plaintiff did not stop at all upon reaching the intersee -
d reference might he. made to what was said in such eas e

by Cannon, J . at p . 280 :
The clear fact emerging from the

	

idenee is that ptaintitl', attLongh h e

had seen the truck approaching, di,re~arded the last

	

mg to they defendan t

the right of (car . speeded up fns ~euunuobile ana tool: a chance .

away ed . in the hollow below when he starte d
is argued that he did not make all the h i

before proceeding because he admits he did no g

of the speed of the ear which he saw approaching
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In the present case, as I have already intimated, the plaintiff
Downie had come to a full stop at the intersection and i t
cannot be said that he speeded up his car and took a chance t o
cross ahead of the other car . The plaintiff had come to the inter-
section substantially ahead of the defendant and, the way
appearing to be clear, as I have already found, he made a
reasonable and substantial prior entry upon the crossing of th e
intersection. Under the circumstances therefore I find tha t
Downie did not disregard the law giving to the defendant th e
right of way but had displaced the right of way of the defendan t
who was then obliged to wait upon the other car which wa s
entitled to proceed as a matter of right. See Hanley v. Hayes

(1924), 55 O.L.R . 361, at pp . 366-7, and Lloyd v. Hanafin,

supra, at pp . 402-3 . In this case Downie has satisfied the onus

of explaining how he got into the position he was and of provin g
that he was acting with reasonable care in entering upon th e
crossing of the intersection : see Haines v . Williams. Williams

v . Haines, 47 B.C. 69 ; [1933] 1 W.W.R. 478, 644, and cases

there referred to at p. 479 . The plaintiff, while crossing th e
intersection, was clearly visible to any driver keeping a proper
look-out and the defendant was negligent in not seeing him long
before he did .

I now come to deal with the submission of counsel on behal f
of the defendant that in any event the plaintiff Downie was
negligent while in the intersection and that negligence on hi s
part contributed to the accident. In this connection reference is

made to my own judgment in Haines v . Williams, supra, espe-
cially at p . 74 . In my view, however, that case is also distin-
guishable from the present case . In the Haines case I note
that I said :

I think it is clear from the evidence of Haines himself that while crossing

the intersection he paid no attention to the Williams car approaching fro m

his right though he himself was crossing very slowly and the Williams ca r

was going at 25 to 30 miles an hour when he had last seen it, which was ,

as I have pointed out, when he stopped .

In the case now before me I cannot find that Downie whil e

crossing the intersection paid no attention to the defendant' s
car approaching from his right as he tells me that he looke d
again to the right and saw the Grant car about 175 feet away.
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Although I think Downie here again overestimated the distance

and failed to estimate the speed, I also think that the other car

at the time was at such a distance and was going at such a spee d
that Downie reasonably concluded, as he did, that there was n o
danger and so continued his crossing. I accept the evidence of

Downie that he looked to the right while crossing the intersectio n
and I am satisfied and find that at the time he looked the othe r
driver Grant was at some substantial distance from the inter -

section and not going at any obviously high or dangerous rate
of speed so that under the circumstances Downie was entitled to
expect that Grant would keep a proper look-out and allow him
to complete safely the crossing of the intersection. After tha t
time the plaintiff's attention was reasonably directed to th e
pedestrians he saw .

On the question of liability, therefore, my conclusion is that
the accident was due to the sole negligence of the defendant i n
not keeping a proper look-out and in not giving the plaintiff th e

right of way. As to the damages for which the defendant is
liable to the plaintiffs it is or must be admitted that the plaintiff,
May Gladys Downie, wife of the said Thomas Downie, wa s
severely injured . It is contended on her behalf that she has

permanently and completely lost her senses of taste and smell .

Apart from what her loss may be in connection with such sense s
it is quite apparent that she sustained a fracture of the skull an d

a fracture of the pelvis and has at present serious physical an d
mental disabilities . As to her senses of taste and smell my con-
clusion on the whole evidence is that she will ultimately recove r

them but that it will probably be quite a long time before sh e
does . Basing my estimate of her damages upon such conclusion ,
I fix them at $6,000 .

As to the general damages of the plaintiff Thomas Downie ,

reference might be made on the question of loss of the societ y
and companionship of his wife to McIntosh v . Peterson, [1933 ]
1 W.W.R. 440 at p . 460, and Corkill v. Vancouver Recreation

Parks Ltd ., 46 B.C. 532 ; [1933] 1 W.W.R . 413, and on the
matter of special damages reference might be made to Scoble v .

Woodward, [1924] 1 W.W.R 1040 .

Having in mind the principles laid down in such cases I

391
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allow the plaintiff Thomas Downie (1) general damages of $00 0

made up as follows : Personal injuries, $100 ; loss of con-
sortium, $500 ; and (2) special damages of $1,113 .70, made u p

as follows : ear, $185 ; nurse or servant for five months, $250 ;

hospital, $268.70 ; Dr. Brown, $200 ; Emmons, $100 ; Dr .
Mason, $1 .0 ; Dr. Boucher, $50 ; Dr. Leeson, $20 , Miss M ark -
ham, $25 ; A . Lundberg Co ., $5 .

There will be judgment accordingly in favour of the plaintiff s

against the defendant .

Judgment for plaintiffs .

HARD v. IIOP. ; OOD.

toms—Excise Ii- on—Pacific daily

	

orh,--California pabiice-

tion-el- ing.astio ,—i'ntry refused by customs departrnennt—Action for

damages u,,J

	

B oa Cr'inain.al Co ;' . Sec . 235 (g/ .

The plaintiff' had the .,xclusive right to sell and circulate in British Colum-

bia a San Francisco publication known as the Pacific Daily Racin g

Form. He was refused the right to bring the publication into Canada ,

the Customs authorities holding that its importation was in contra-

vention of section 235 ( g) of the Criminal Code . The plaintiff n i plie d

for an interinn injunction to restrain the defendant from inlet 'rin g

with the importation of the publication, and in support rc), 1

from local rim rse owners and breeders that the publication wa s

useful ancl
'„n

n,,a1 for their racing-stables and for breeding purposes ,

and did not a--i-t gambling or book-making.

I/rid, that the del a ,ant, his servants and agents he restrained flan) pre-

venting or in any way interfering with the importation into (anada

by the plaintiff of the said publication .

A PPLIGATIO\ for an rtt rirtt injunction preventing the

defendant from interfering with or preventing the importatio n
of a publication known as the Pacific Daily Racing Form, pub-

lished in San Francisco, which the plaintiff is desirous of sellin g
and circulating in :British eolulnbia. Heard by iM i unr- . J . in
Chambers at Vancouver on the 24th of 3 ann tt v, 1936. The

plaintiff was uti d .. for twelve years in the business of publish-

ing news of interest to horse-breeders, and he had the exclusive
right to sell and circulate the above-mentioned publication in
British Colmnbia .

	

The publication is substantially the sam e

s . C .

193 6
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form and contains the same matters as is published in the Cities

	

S .C .
In Chamber s

of New Fork, Chicago, Miami, Houston and Toronto, and it has

	

193 6
been published for the last l2 years for the purpose of supplyin g

news and comment of value and interest to horse-breeders, HAlu Y
v.

owners, race-track officials and. live-stock associations and others Iorwoo n

having a legitimate interest in matters pertaining to the tur f
generally, other than information intended or likely to promote ,
assist in, or be of use in gambling, book-making or wagerin g
on the race-track . In November, 1935, the plaintiff notified
the defendant that he was bringing into the Province diver s
copies of said publication and asked him to "clear" the same .
The application was referred by the defendant to the chief of
police in Vancouver who advised the defendant that importation
of the publication iirto Canada was illegal and in contravention .
of section 235 (g) of the Criminal Code, and the defen
then advised. the plaintiff that. he would be allowed to retur n
the shipment to the exporter at his own expense otherwise th e
shipment would be seized anti reported to the department at
Ottawa. The plaintiff applied for an interim injunction which
was supported by affidavits from local race horse owners an d
breeders that the publication was useful and beneficial for thei r
racing-stables and for breeding purposes, and did not assis t
gambling and. book-making.

G. L. Fraser°, for the application : The plaintiff contends tha t
Hopgood was acting outside the scope of his duties and thu s
was liable to be restrained : see Literary Recreations Ltd. v .

Sauce (1932), 46 P> .C. 1:16. It is clear on the material tha t
the publication mainly contains information of interest to horse -
breeders and race h irse owners, and the fact that incidenta l
information might have been contained in the publication per-
taining to garnblinC did not offend against ,action ?"lei ("y) of
the Criminal Code .

7Donaghr y, Iii., for the Crown .

J . : The injunction is granted . and in accordanc e
cement between counsel the order may be treated
'termination of the action .

In juiicf on 91~aated.
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STRACHAN v. McGINN.
1936

Damages—Injuries sustained by infant bitten by dog—Evidence--Child of
Feb . 13, 18.

	

tender years—Knowledge of nature of oath—R .S .C. 192'7, (Jay . 59 ,
Sec . 15 .

In an action for damages for injuries sustained by a young girl from th e

bite of a dog owned by the defendant, the only eye-witness was the infan t

plaintiff's sister, who was five years old . On being examined as to he r

competency, and it being found that she was bright, intelligent, an d

knew the religious sanction of an oath, she was sworn as a witness .

Judgment was given for the plaintiff for $83.80 special damages and $50 0

general damages, to be paid into Court for the benefit of the infan t

plaintiff .

ACTION for damages for injuries sustained by the infan t
plaintiff when bitten by a dog owned by the defendant. The
facts are set out in the reasons for judgment . Tried by MANSON ,

J. at Vancouver on the 13th of February, 1936 .

Denis _Murphy, for plaintiffs.
J. A . McInnes, for defendant .

18th February, 1936 .

MANSON, J . : The plaintiff, Betty June Strachan, an infant ,
brings action by her father and co-plaintiff, Edward Alexande r

Strachan, for damages for a wounding by, a dog allegedly owned
or harboured by the defendant James McGinn . The father seek s
to recover from the defendant $35, being the amount of th e

doctor's bill incurred as a result of the dog 's bite.
The only eye-witness of the alleged biting (with the possibl e

exception of the infant son of the defendant, Jimmy, who wa s

not called) was the five-year-old sister of the plaintiff	 Viole t

May. She will be six on the 8th of May, 1936 . She was called
as the first witness for the plaintiffs . lr . .1 . _1 . Jfaclnnes ,

counsel for the defendant, urged that she was of too tender year s
to be sworn. I examined her as to competency and had no
hesitation upon the authorities in having her take the oath . She
was bright, intelligent and certainly knew the religious sanction

of an oath. While one has some doubt, as to whether the admin-



L.]

	

BRITISH COLUMBIA REPORTS .

istering of an oath to a child of five adds a tittle to the likelihoo d
of getting the truth, nevertheless the Court, as it seems to me ,
under the authorities, has a clear duty to administer the oath i n
such a case if satisfied that the child is competent . Mere years
are not the test. Phipson on Evidence, 7th Ed ., 438 ; Peg. v .
Holmes (1861), 2 F . & F. 788. While the weaknesses in th e
evidence of a child of such tender years are well known, an d
can be guarded against in the weighing, it is not to be forgotten
that want of guile in a child makes for truth in its story, eve n
as the presence of guile, prejudice and self-interest in an adult
makes for untruth. Be it said of this child that she told her
story simply and innocently without the slightest indication of
coaching.

I had no manner of doubt upon the evidence that the infan t
plaintiff was bitten by the dog Ranger owned or harboured b y
the defendant—and I may add that the defendant and his wif e
appear to have had no doubt about the matter immediately afte r
the biting.

The biting occurred on the 26th of September, 1935. The
dog was partially at least a police dog about two years old . The
defendant had had him from the time he was five weeks old .
The defendant had "heard rumours" that the dog had a short
time previously bitten Freddie Ellison, a small neighbour boy .
He "had heard through his wife that the dog had bitten Freddi e
Ellison." As a matter of fact he took the Ellison boy to th e
doctor in his car "to be on the safe side" as was said by the boy' s
father in evidence. The dog bit Bert Shaw, a neighbour lad of
12, shortly afterwards when the latter picked up a lacrosse ball
that had fallen outside the McGinn fence and handed it back
over the fence. Robert McGinn, a brother of the defendant, who
was playing lacrosse with the defendant's little boy Jimmy i n
the McGinn yard, did not see the dog bite—so he says, but Rober t
was so obviously a friend of the dog that he was not seeing
things at all accurately. The defendant admits he heard fro m
his brother about Bert Shaw being bitten. He put a light super-
structure on top of the fence about his house to prevent the do g
from getting over and to prevent children getting into his yar d
and then he adds in his evidence "Children sometimes stopped
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and teased. the dog" . . . and "I told Bert tcco or• tliiwo times
1936 not to tease the dog." TThe dog was not one to be i aan

	

There

sTx,clras was no evidence that l ent .was teasing the dog when he was bitten .
v.

	

I-Ie was doing an innocent and friendly act handing th e
Alec-INN

lacrosse ball back over the fence

	

l think. I may take judicial
Manson, J

. notice of the fact that there a

	

and do.-	 police does hav e
a reputation for biting but l ~ainst HI is dog not -upon the
general reputation of its breed. Let upon ita record . The dog
was probably supremely loyal to its young master Jimmy an d
jealous. Some dogs are that .way but in any event it was a
"biting" dog---it had had to bites to the knowledge of th e
defendant before it bit betty. It was a dog not to be teased t o
the knowledge of the defendant . It was, in short, a mischievou s

and biting dog to the knowledge of the defendant . On his ow n
admission the defendant says that when he was called home on
the occasion of his dog biting Betty he told his wife "if the de g
was going to be biting people she had better 'phone the pound . "
-Scienter" was proven .

And now for the more difficult ascot, f the case . The chil-

dren, Betty and Violet, were playing in vacant lot adjacent t o
the defendant's fenced-in home on the morning of the 26th o f
September last . The evidence is, and I accept it, that the do g
and Jimmy were inside the fence—Jimmy busy painting th e
inside of the fence with tend paint and, according to Violet ,
making a good job. The painting was probably engaging the

attention of Petty and Violet . There were mounds or hillock s
outside the fence about 5 or ?t) inches therefrom . ITpon on e

of these the two little girls were standing, just prior to the biting .
The fence was 51 inches high measuring on the inside and on
top of the fence there was an open superstructure seven inche s
high with open spaces of eight inches between parts of the super -

structure through which a dog or a child could easily projec t
a. head. 7'he fence 1:elow° the ,nperSn'uctnrc' was a tight board
one and, nu'asnring from the level of the mounds, about 42 inche s
high. Betty was, at the time of the biting about 11 inches high .
The dog was mllout 24 inches high . Ills longitude was Itot give n
in evidence. (;I,terre : Did Betty grasp the fence and put her
head through the .space between two parts of the superstructure,
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that is, over the fence into the defendant's yard, or did the dog

spring up and put his head and neck beyond the precincts of hi s

yard

	

Violet says :
Ranger put his head through the fence and got hold of Betty's face . . . .

Betty and I were looking over the fence . . . . Betty did not have her

head over the fence and I did not . . . Betty was not on the fence . She

did not fall off the fence .

Violet was an innocent, convincing little witness . Neverthe-
less her evidence is to be scrutinized closely . There is no evidenc e

to contradict her . I viewed the premises . Betty would hav e

had to have taken a very long lean from the top of the hillock
to get her head over the fence. If she stepped up to the fence
she would have been in a hole and the fence would have been

from her feet 40 to 51 inches high against her 37 inches . The
dog 24 inches high must have taken a lunge—dogs do that kin d

of thing and put his head and neck through the aperture . I

am convinced that was possible . It is almost a case of "res ipsa

loquitur." The dog was a jealous dog and at the moment with
his master . Jealousy often leads to sad results . I accept Violet' s

story and hold that Betty was not a trespasser . Furthermore I
find and hold that, having regard to the established reputatio n
of the dog the defendant (lid not take the precaution he ought to

have taken. The superstructure should, if the dog was going

to be permitted off the chain, have been one which the dog coul d
neither get through nor over. The defendant is deserving of
sympathy, he intended well, he tried to safeguard things bu t
knowing the dog as he did he should, if he intended to keep it ,
have gone much further.

The plaintiff, Edward Alexander Straehan, in his statemen t
of claim made no claim for the hospital bill . The child was in
the hospital eight days. Mr. Denis Murphy, counsel for th e
plaintiffs, states that no hospital bill was rendered. One is at a
loss to understand the omission on the part of a public institutio n
maintained by the taxpayers of the Province and the City . Mr.
Murphy has now obtained the hospital bill . It amounts to $48 .80
and it is agreed to as to amount only by counsel . There will be
an amendment to the pleadings to include a claim in that respect .

Damages. The bite was a nasty one on the right cheek an d
over the right eye—a piece was taken out of the cheek . Skilful

397
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surgical attention filled the wound and very neatly sutured it .

Some scar tissue is under the quite long star-shaped sutures but

the marks are not even now verb* visible . The red colouring wil l
gradually quite well disappear . The doctor's bill of $35 wa s

most modest . lie had regard to the circumstances of the famil y

involved as medical men constantly have in a spirit of service

highly commendable . The bill is allowed, as is also the hospita l
bill of $48.80. Having regard to the station in life of the child' s
family and the remarkably fine repair of the wound and to th e

fact that the narks over the eye and upon the cheek will b e
scarcely visible at the time in the young lady's life when un-
marred beauty is of consequence, I fix the general damages at

$500. The general damages will be paid into Court for th e

benefit of the infant, Betty June Strachan, to be paid out i n
such sums from time to time as to the Court may seem meet .

Judgment for plaintiffs.
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MOHAN SINGH v. KIRPA AND KARM SHAND .

	

S . C .

1936

Judgment—Counterclaim for amount of dishonoured cheque—Interest
Jan . 22 .

Power to allow—R .S .C. 1927, Cap. 16, Secs . 134, 135 and 165 ; Cap . 102,
Sec . 3 .

In an action for damages for malicious prosecution the plaintiff recovered

judgment against the defendant Harm Shand for $500 . The defendant
counterclaimed against the plaintiff as drawer of a cheque for $800 ,

payable to the defendant, which was dishonoured on presentation, an d

for interest at 5 per cent . from the date of presentment.

Held, that section 165 of the Bills of Exchange Act defines a cheque as a

bill of exchange drawn on a bank, payable on demand, and provide s

that the provisions of the Act (except as provided in Part III., whic h

does not apply) applicable to a bill of exchange payable on demand ,

apply to a cheque, and under sections 134 and 135 of said Act in cas e

of the dishonour of a bill the holder may recover from the party liabl e

the amount of the bill and interest thereon from the time of presentment .
Held, further, that under section 3 of the Interest Act, where interest i s

payable and the rate is not fixed, it shall be 5 per cent . per annum .

IN the action the defendant counterclaimed for a dishonoured

cheque for $800 given by the plaintiff to him and interest thereon
from the date of its dishonour. Liability on the cheque was no t
disputed, but the plaintiff submitted interest should not b e
allowed . Argued before ROBERTSON, J . at Victoria on the 22nd
of January, 1936.

F. C. Elliott, for plaintiff.

Lowe, for defendant .

ROBERTSON, J . : Counsel for the plaintiff submits there is n o
power to allow interest on a dishonoured cheque. I am of

opinion that there is . Section 165 of the Bills of Exchange Act
defines a cheque as a bill of exchange drawn on a bank, payable
on demand, and provides that the provisions of the Act except
as otherwise provided in Part III . of the Act, applicable to a
bill of exchange payable on demand, apply to a cheque. I see
nothing in Part III . which in any way affects the question which
I have now to decide. Section 134 provides that the measure s
of damages on a dishonoured bill shall, inter alia, be "interest
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thereon from the time of presentment for payment, if the bill.

is payable on demand" and section 135 entitles the holder of a

bill to recover the damages mentioned in section 1 .34. There i s
therefore a right by law to recover damages in respect of a

dishonoured cheque .
Then section 3, Cap . 102, R.S.C. 1 .927, provides that wher e

interest is payable by law and no rate is fixed. by law the rate of

interest shall be 5 per cent . per annum. I refer also to the form

of endorsement for a dishonoured cheque, to be found in Bullen

& Leake's Precedents of Pleadings, 9th Ed ., 122, where it will

be seen interest is claimed .
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LEVI v. THE BRITISH COLUMBIA DISTILLER Y
COMPANY LIMITED AND BROWN RIDGE .

Practice—Issue of writ—One defendant outside Province _Not stampe d
"Not for service outside"—Application to set aside—Entry of appear-
ance not necessary before applying—Rule 100 .

If a writ of summons, in which the address of one or more defendants i s

shown as outside the Province, is issued without leave first having bee n

obtained it must have stamped or sealed thereon a notification that i t

is not for service outside the jurisdiction .

A defendant may move to set aside a writ of summons for irregularity, o r

for irregularity in the issue thereof, without first entering an appear-

ance or conditional appearance .

APPLICATION by defendant (resident in New York) with -
out entering an appearance or a conditional appearance for a n
order setting aside the original writ of summons, the order fo r
the issue of the concurrent writ of summons, the concurrent
writ, the service thereof and all subsequent proceedings in th e
action . The plaintiff issued the writ of summons without firs t
obtaining leave, naming as defendants a corporation within th e
Province and an individual resident in New York State . The
writ did not have stamped or sealed thereon a notification tha t
it was not for service out of the jurisdiction without orde r
The plaintiff applied for and obtained an order giving hi m
leave to issue a concurrent writ of summons directed to th e
defendant in New York and serve the same on hint there . A
concurrent writ was issued and served accordingly . Heard by
MCDONALD, J. in Chambers at Vancouver on the 27th of June ,
1935 .

A . Bruce Robertson, for the application .
Tufts, contra, took the preliminary objection that the defend -

ant could not be heard in so far as his application related t o
setting aside the original writ of :sununons because he had no t
entered either an appearance or a conditional appearance an d
submitted that Order _IIL, r . 30, did not apply to this pact o f
the application .

Cur. adv. vult .

S . C.
In Chamber s

193 5
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2nd August, 1935 .
inc''3"'be`s

	

llcDoNALI, J . : The writ in this action showed on its face
193

5	 that the address of the defendant Brownridge was "Larchmont,
LEVI

	

New York, U .S.A." It was not stamped as being "Not for

THE

	

service outside the jurisdiction ." The writ is therefore irregula r
BRITISH and the motion of defendant Brownrid e to set aside the wri t
COLUMBIA

	

g
DISTILLERY must succeed provided Brownridge has a status to make thi s

Co . LTD .
motion . Plaintiff objects that defendant cannot move for th eAN D

BROWNRIDGE reason that he has not entered a conditional or any appearance .
I have examined the careful arguments submitted by counsel ,
and the authorities cited, and I am satisfied that under th e
practice both in England and in this Province, it is not necessary
that a defendant moving to set aside a writ or the service of a
writ, is under the necessity of entering an appearance, condi-
tional or otherwise. This seems perfectly clear from the exa m
ination of the following authorities : Annual Practice, 1935, p.
144 ; Daniell's Chancery Practice, 8th Ed ., Vol. I., p . 297 ;

Fletcher v. McGillivray (1893), 3 B.C . 40 ; Carse v. Tallyard

(1896), 5 B.C . 142 . These decisions are not in conflict wit h
the decisions in Victoria (B .C.) Land Investment Trust, Ltd .
v . White (1920), 27 B.C . 559 and McDonald v . Cocos Islan d

Treasures Ltd . (1932), 46 B.C . 360, in which cases motions wer e
made after judgment, to set aside orders which had been made .
They were not motions to set aside the writ itself for irregularity .

On the hearing of the motion I held with the defendant tha t
upon several grounds the service of the writ must be set aside . I

now hold that the writ itself must be set aside . Under these
circumstances I think I have no choice but to give all the cost s
to the defendant Brownridge .

Application granted.



L.]

	

BRITISH COLUMBIA REPORTS .

	

403

EDGLIE v. WOODW ARD STORES LIMITED .

Negligence—Injury to person on premises by invitation .—Slipping on orang e
peel in store—Damages .

S .C .

193 4

April 24 ;
May 8 .

The plaintiff, a customer in the defendant company ' s store, stepped on a

piece of orange peel when going down a stairway, and slipping fell t o

the bottom of the stairway and was severely injured . There was a

special sale on and a large crowd of people in the store on that day .

In an action for damages it was held that the principle to be applie d

is that the defendant owed to the plaintiff the duty of taking reasonabl e

care that the premises were safe. The plaintiff has proved that the

cleaning system established by the defendant for the removal of orange

peel and other refuse from the stairs was not properly carried out and

had not been properly functioning for more than an hour prior to th e

accident, that the defendant was negligent under the circumstances i n

not taking reasonable care that the premises were safe, and the plaintiff

has proved enough to shift the burden upon the defendant to prove tha t

the particular piece of orange peel upon which the plaintiff slipped wa s

not there by such negligence, that the defendant has not satisfied suc h

onus and is liable for the damages sustained by the plaintiff .

ACTION for damages by a customer in the defendant com-
pany's store who stepped on a piece of orange peel while going

down a stairway, and falling broke his arm in such a way as t o
cause some permanent disability. The facts are set out in th e
reasons for judgment. Tried by Fisnriz, J . at Vancouver on
the 24th of April, 1934 .

J. A . _llael-noes, and Eades, for plaintiff.
Locke, and Nicholson, for defendant .

Cur. alz•, cull .

8th May, 1934 .

Isnrr,, J . : In this matter I. accept the evidence of Mrs .

Pruden and her sister .11rs . Brown, witnesses called on behal f
of the plaintiff. They were in the store of the defendant some
time before the accident which occurred about 1 o 'clock o n
Wednesday, March 22nd, 1933, and it may be noted that neithe r

of them knew the plaintiff before . They both say that they
kicked orange peel out of the way or under the brass rail in the
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centre on the stairs . They also both say that after the plaintiff
fell they observed orange peel near his feet at the bottom of th e

stairs . The plaintiff says that he slipped on orange peel on the
stairs . I accept his evidence on this phase of the matter and
find as a fact that, as the plaintiff was going down the stairs h e
turned aside to let a woman coining up pass and slipped on a

piece of orange peel falling to the bottom of the stairs and suffer -
ing a fracture of his left arm in the fall . It is suggested that
the plaintiff was hurrying down the stairs and was negligen t

but there is no direct evidence of negligence on his part and
upon the evidence I cannot find that he did not use reasonable
care on his part for his own safety . lie admits that he had been
in the defendant's store a great deal and was quite familiar with
the said stairs but I think his attention would naturally b e
somewhat directed at the time to allowing the woman to pas s
him without any inconvenience to herself and I also think it i s
a fair inference from the evidence that orange peel on the stair s

would not be easily noticeable to one going down the stairs i n
the circumstances aforesaid .

I now come to consider whether the defendant occupier wa s
guilty of any negligence causing the accident to the plaintiff.
During the argument Mr . Nicholson, of counsel for the defend-
ant, cited many authorities and relied particularly upon Inde7 -

maur v. Dames (1866), L.R. 1 C.P. 274 ; 35 L.J .C.P . 181 ;
affirmed (1867), L.R. 2 C .P. 311 ; 36 L.J.C.P . 183 and Hay-

ward v . Drury Lane Theatre, Lim . (1917), 87 L.J.K.B . 18 . In
the Inderniaur case as reported in 35 L.J.C.P. Wines, J . sai d
at p . 190 :

The class to which the customer belongs includes persons who go not a s

mere volunteers, or licensees, or guests, or servants, or persons whose employ-

ment is such that danger may be considered as bargained for . but who go

upon business which concerns the occupier and upon his invitation, expres s
or implied .

And with respect to such a visitor, at least, we consider it settled law

that he, using reasonable care on his part for his own safety, is entitled t o

expect that the occupier shall on his part use reasonable care to preven t

damage from unusual danger which he knows or ought to know, and tha t

where there is evidence of neglect . the question whether such reasonabl e

cure has been taken by notice, lighting, guarding or otherwise, and whethe r

there was contributory negligence in the sufferer, must be determined by a

jury as matter of fact.

s . C .
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In Forman v. Great Western Railway (1914), 84 L .J.K.B.

	

S . C .

598 at 604 ; [1915] 1 K.B. 584, Phillimore, L .J. suggests sub-

	

193 4

stituting "unexpected" for "unusual" in the above expression EDGLI E

"unusual danger" but it might be noted with all deference that

	

v .
WOODWAR D

such substitution is criticized by W . H. Griffith in an article on STORE S

Duty of Invitors in 32 L .Q.R. 255. It might also be noted

	

LTD .

that Salmond in his book on the Law of Torts, 7th Ed ., after Fisher, J .

setting out at length the passage from the judgment of Willes, J .

containing the excerpt as above, goes on to say at pp . 461-2 :
The foregoing passage contains an unfortunate ambiguity which has no t

been resolved by the later authorities and as to which indeed those authori-

ties are in direct conflict. Is the duty of an occupier to an invitee a dut y

to use care to make the premises reasonably safe, or is it merely a duty t o

use care to ascertain the existence of dangers and either to remove them o r

give the invitee due warning of their existenc(O If the latter alternativ e

is correct the fact that the danger is actually known to the invitee is a n

absolute bar to any action by him ; for if the duty of the occupier is merely

one of warning, he owes no duty at all in respect of dangers already know n

by the invitee . If, on the other hand, the duty of the occupier is the highe r

duty of taking care to make the premises safe, he commits a breach of thi s

duty when he invites persons to enter premises which he knows or ought t o

know to be dangerous, even though those persons are themselves aware o f

the danger . In such a case the plaintiff's knowledge of the danger is no t

in itself an absolute bar, but operates, if at all, only as evidence of con-

tributory negligence or of an agreement to waive fulfilment of the occupier' s
duty—save indeed in those cases in which the danger is of such a natur e

that it ceases to be a danger at all to those who know of its existence .

hi Hayward v . Drury Lane Theatre, Lim . (1917), 87
I . .I . .J1 . 18 Scrutton, L .J . says at p . 30 :

The rights of an invitee who does not pay for his presence are stated i n
hide) watt- v . Dames (35 L .J .C .P . 184 ; L.K . 1 C .P . 274 ; affirmed, 36 L .J .C .P .

131 ; L.R. 2 C .P. 311), and are that the owner of premises must use reason -

able care to protect hint either by warning or precaution against traps ,

whether existing or new, dangers which the licensee, if ignorant of th e
premises, could not avoid by reasonable care and prudence .

Against dangers which are not traps in this sense the owner is under n o

liability—that is, he does not warrant the premises safe, or as safe a s

reasonable care could make them .

In Gordon v . The Canadian Bank of Commerce (1931), 44
B.('. 213 at p . 223 MARTIN, J .A., discussing the rights of
invitees, says in part as follows :

Recently the subject has again been considered by the House of Lords i n

Robert Addle rt Sans (Collieries) v. Dumba-eck [1929] A .C . 358 ; 98 L.J .P .C .
119 . w herein Lord Chancellor Hailsham said, p . 121 :

The duty which rests upon the occupier of premises towards the persons
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who come on such premises differs according to the category into which th e

1934

	

visitor falls . The highest duty exists towards these persons who fall int o

	 the first category, and who are present by the invitation of the occupier .

EDGLIE

	

Towards such persons the occupier has the duty of taking reasonable car e
v.

	

that the premises are safe . In the case of persons who are not there by
\W OODWARD invitation, but who are there by leave and licence, express or implied, the

STORES

	

duty is much less stringent—the occupier has no duty to ensure tha tLTD .
the premises are safe, but he is bound not to create a trap or to allow a

Fisher, J. concealed danger to exist upon the said premises, which is not apparent t o

the visitor, but which is known—or ought to be known—to the occupier .

Towards the trespasser the occupier has no duty to take reasonable car e

for his protection or even to protect him from concealed danger. The

trespasser conies on to the premises at his own risk . An occupier is in such

a case liable only where the injury is due to some wilful act involving

something more than the absence of reasonable care . There must be some

act done with the deliberate intention of doing harm to the trespasser, o r

at least some act done with reckless disregard of the presence of th e

trespasser . "
This declaration of the duty of the occupier to the invitee at last clears u p

the "unfortunate ambiguity" in Inderrnaur v . Dames, supra, pointed out by

Salmond, supra, p . 461 .

And at pp . 224-5 :
Upon the facts of the case before us it must be taken on the footing tha t

the plaintiff was an invitee and so "the highest duty exists towards" him

which is that "of taking reasonable care that the premises are safe ." What

is "reasonable care" varies, of course, with the circumstances . . .

And at p. 229 :
Lord Justice Bankes, in Ilex v . Electricity Commissioners, [19241 1 P .B .

171 at 192, said :
"It has, however, always been the boast of our common law that it will ,

whenever possible, . . . apply existing principles to new sets of cir-

cumstances . "

My conclusion on the authorities referred to is that upon th e
facts of the present case the principle to be applied is that th e

defendant owed to the plaintiff the duty of taking reasonabl e

care that the premises were safe . The only difficulty would

appear to be in applying such principle to the set of eirculn-
stances existing at the time and place of the accident to the

plaintiff herein . In this connection reference might be made to

what was said by `IACDOxALD, J.A . in Willis v. The Coca Col a

Company of Canada Ltd . (1933), 4T B.C . 481 at 514 :
Knowledge of dangerous possibilities creates a duty to avoid it .

That the defendant in the present case had such knowledg e

of dangerous possibilities is quite apparent . In his examination

for discovery Mr. Hadfield, building superintendent of th e
defendant company, says in part as follows :
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What have you to do with the janitor work and cleaning of the floors

? am responsible for them.

This Wednesday, the 22nd day of March, was an extremely busy day in
EDGLTE

the store, was it not ? Well, yes.

It was one of the big sales days? That is right .

	

WOODWAR D

And in addition to its being an extraordinary big sale day, there was a STORE S

special sale of sugar? Yes . LTD.

And there was some considerable excitement about that sugar sale on

	

Fisher, J .
account of the duty being imposed shortly afterwards, wasn't there? Yes .

And there was a very large crowd of people—an especially large crow d

of people there that (lay? Yes.

The sugar was sold in the basement, was it not? Yes .

And to get to that basement the public had to go down to the basement—
either down those stairs— Yes.

Locke : It isn't really the basement . They call it the lower main floor .

It is the street entrance from Cordova Street, isn't it? Yes. It is a littl e

lower than the street entrance on Cordova.

_Ifacinnes : Yes, you go in op Cordova Street, and then you go down a

partial flight of stairs of four or five steps, and then you are on that main
floor? Yes .

But the stairs in question, on which the accident happened, were the stair s

that led from the main floor into the lower main floor? Yes.

What condition were they in, do you remember, with regard to debris an d

foreign material strewed about? I don't remember .

You don't remember . Is that part of your duty, to look out for that
sort of thing? Yes .

So you don't remember whether they were covered with debris or not? No .

And in Woodward's Store they have a department where they sell fruit ?

I beg your pardon ?

They have 4 department where they sell fruit? Yes .
(ranges, bananas and all sorts of fruit? Yes .

Where is that department located? On the lower main floor .

On the lower main floor . And in this crowd that was there on th e

6i%ednesday, the 22nd day of March, there were a great many children, 1

take it? Well, I don't know that there were particularly .

Well, isn't that a common thing in a crowd ? Yes, it is a common thing .

Mothers take their children to the store with them, and it is a common
thing for them to buy an o r ange, or a banana, or some sort of fruit or sweet s

for the children, to keep them in good humor while they are there in the

store, isn't it? I presume so .

Well, then, what ale your directions to the man with regard to thes e

steps? There are two men on the lower floor picking up the debris on the

lower floor, and every time they come around the staircase they go up th e

stairs—both men .

That is, the lower floor men are supposed to go up to the level of th e

upper floor and take the stairs in there? Yes .

And I take it the men on the main floor don't go do

	

s? They look

down. They can see down.

v.
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But it is the duty of the lower floor men to do the cleaning? Yes . And

the men on the upper floor, if they see anything, they do the same .

And those are the regulations that are promulgated to the men? Yes .

What space would there be between the times in which they cleaned th e

stairs? Each man would be probably there five times an hour .

Eh? Each man would probably be there five times an hour .

You think that is what he should have been . Do you know whether h e

was or not, or whether they were or not? Well, if they weren't there i s

going to be trouble .

Now, an orange peel or a banana peel on these steps would make it ver y

treacherous for anyone to step on, wouldn't it? Yes .

And an orange peeling is quite conspicuous? Yes .

Easily seen? Yes .

Do you think it would be possible, under your system of inspection, fo r

a considerable sized piece of orange peel to lie on those steps for fiftee n

minutes, or for ten minutes? No .

Now, it would certainly be the duty of anyone, seeing an orange peel ther e

(that is, any of those attendants seeing an orange peel there) to remove i t

at once? Yes, sir .

What is the width of the stairs from side to side, do you know? I can

give you the approximate measurements—approximately six feet on each side .

It is a twelve-foot stairs divided by a railing in the middle? Yes ,

approximately _

And one side was for going up and the other side was for going down ?

It should be, yes .

It should be . That is the intention? Yes .

And how do people use it ? They mix it up pretty badly, don't they? Yes .

People come up the wrong side and go down the wrong side? Yes .

And that always causes confusion of traffic on the stairs on a busy day ?

Yes .

And on your way up and down those stairs, when there is no traffic, yo u

can readily see whether there is dirt or debris on those steps? Yes .

And as the traffic increases, it becomes more difficult to get a view of th e

steps? Yes .

It is interesting to note that reference to the question of

liability, for an accident arising from slipping on an orang e
peel, has been made in at least two cases . In O'Keefe v . Edin-

burgh Corporation, [1911] S.C. 18 at pp. 20-1, the Lord Presi-

dent, referring to the case of Shepherd v. The Midland Railway

Company (1872), 25 L.T. 879 said :
It was suggested in the course of the argument in that case that if a

passenger had thrown a piece of orange peel from a train on to the platform .

and a person had slipped on it . the company would not be liable on th e

„round of negligence, and Baron Pigott remarked : "They might be . if the

orange peel had been allowed to remain a long time upon the pl .itform with -

out being swept up ." I agree with that statement of the law.
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I come now therefore to consider the question as to how lon g

the orange peel had been allowed to remain upon the stairs i n
question in this action.

	

EDGLZ E

In her evidence Mrs. Brown says that on the said 22nd day
WOODWARD

of March, 1933, she was three times up and down the stairs STORE S

looking for her boy between a quarter to 12 and ten minutes

	

~ T'

after 12 and then she goes on to say, in answer to questions, as Fisher. J .

follows :
What did you see on the stairs? About three or four steps from the top

of the west side, and about three steps or four steps from the top of th e
west stairway there was pieces of orange peel on the stairs, and I kicked
two or three little pieces under the brass rail as I went on up .

Machines : That is the brass rail--- In the centre .

It is a ten or twelve-foot stairway with a rail in the middle? Yes .

You say you travelled those stairs up and down three times? Three time s

before I left word for them to send my boy over to the stairs.

Did the peel remain there throughout this time? Well, as I went up th e

stairs you could see the peel each time under the brass rail, but it isn' t
noticeable as you go down the stairs, as I was over on the outside on the
east stairs when I came down each time .

Did you meet anybody at the stairs that morning? Well, when I ha d

stopped there, left word, told the man in the department I was going t o

stand on the stairs until he came, I stood there then and my sister cam e

down, I should judge between 20 minutes to 1 and 1 o'clock .

Your sister, Mrs . Pruden, who gave evidence this morning? Yes.

You told me, I think it was, a quarter to 12 you first went up the stair s

Yes .

And from then till 1 o'clock you said you were up and down those stair s

three separate times? Yes.

And you were standing at the foot of the stairs talking to your sister 	

From between twenty or quarter to 1 to the time that we went out . I was
there until after the accident happened.

Now during this period of time what steps were taken by anybody t o

clean those stairs? There was none whatever .

Are you a frequenter of Woodward's store? Yes .

Do you know the cleaning staff, the janitor staff? I don't know the staff ,

but I have seen them several times in the grocery and the main department .

and they have a little bag on the end of a stick business that they draw th e

rubbish into, but they were not on the steps that day at all. There was to o

big a crowd I think .

Now during that period of time, upwards of an hour, did those orang e
peels remain on the steps? Yes, they did .

Having in mind what was said by Baron Pigott in the Shep-

herd v. The Midland Railway Company case, supra, I have to
say that I have no doubt that in the present ease the defendant

40 9
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would be liable if the orange peel was allowed to remain a
long time upon the stairs without being removed . Having
in mind also the evidence before me, especially that o f

Mr. Hadfield and Mrs. Brown as hereinbefore set out I
have also to say that I have no doubt and find as a fact
that the defendant was negligent in allowing pieces o f

orange peel to remain upon the stairs too long a tim e
immediately before the accident . It is argued however by
counsel on behalf of the defendant that the plaintiff, even if he

has proved that he slipped and fell on a piece of orange peel mas t
fail in any event on the ground that he has not proved that suc h
particular piece of orange peel was allowed to remain upon the
stairs any length of time. I think the answer to the argument ,

however, is this : When the plaintiff has proved, as I find he
has, that the cleaning system established by the defendant fo r
the removal of orange peel and other refuse from the stairs wa s

not properly carried out and had not been properly functionin g

for more than an hour prior to the accident and that pieces o f
orange peel had been allowed to be during the whole of tha t
time upon the stairs on which the plaintiff slipped and fell upo n

an orange peel, then the plaintiff has established that th e
defendant was negligent under the circumstances existing i n
its store at the time in not taking reasonable care that the

premises were safe (see Chaproniere v. Mason (1905), 2 1
T.L.R . (133 at p. 1134) and has proved enough to shift the burde n
upon the defendant to prove that the particular piece of orang e

peel upon which the plaintiff slipped was not there by suc h

negligence and that it was blameless in respect of the cause o f

the accident. I find that the defendant company has not satisfied

such onus and I therefore hold that it is liable for the damage s

sustained by the plaintiff through its negligence as aforesaid .
The special damages of $599, as claimed by the plaintiff ,

should be allowed. The evidence shows some permanent dis-

ability and I assess his general damages at $2,500 . Judgment
accordingly in favour of the plaintiff against the defendant .

Judytent /'or plcrinfit .

S . C .

1934
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SQUIRE v. WRIGHT .

Practice—Arrest and Imprisonnrent for Debt Act—Ex parte order to hold
to bail—Motion to set aside—Writ of capias—Endorsement thereon
under section 13 of Act not sufficient—R .S .B .C . 1924, Cap . 15, Secs . 3
and 13 .

Section 13 of the Arrest and Imprisonment for Debt Act provides that "No

sheriff, deputy sheriff, or other officer having the execution of proces s

shall arrest the person of any defendant, upon any writ or proces s

issued by any plaintiff in his own person, unless the same writ o r

process shall, at or before the time of making such arrest, be delivere d

to such sheriff, deputy sheriff, or other officer having the executio n

of process, by some solicitor, or by the clerk of such solicitor, or a n

agent authorized by such solicitor in writing, and unless the said wri t

shall be endorsed by such solicitor, clerk, or agent, in the presence of

such sheriff, deputy sheriff, or officer, with the name and place of abod e

of such solicitor. "

The only endorsement on the writ in question was in typewriting as follows :

"This writ was issued by J. Edwin Eades, solicitor for the plaintiff ,

whose place of business and address for service is 404 Rogers Building ,

470 Granville Street, Vancouver, B.C . "

On motion to set aside an order made ex parte under section 3 of th e

Arrest and Imprisonment for Debt Act, that the defendant be held t o

bail and that the plaintiff be at liberty to issue a writ of capias ad
respondendum. :

Held, that the endorsement herein is not sufficient to comply with the stric t

interpretation which this statute requires, and the writ is set aside .

M OTION to set aside an order made ex parte under section 3
of the Arrest and Imprisonment for Debt Act, that the defendan t
be held to bail and that the plaintiff be at liberty to issue a wri t
of capias ad respond.endum .

This motion was based upon the ground, inter alia, that the

said writ did not contain the endorsement required by the Arres t

and Imprisonment for Debt Act and the Rules of Court in tha t

behalf.

Heard by HA11'E1t, Co. J. at Vancouver on the 3rd of

March, 1936 .

Diciie, for the motion.

Eades, contra .

C. C .

193 6

March 3 .
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IIARPER, Co . J . : While it is true as argued by the plaintiff' s

solicitor that "omnia prwsun untur rita esse facia" yet thi s
endorsement is typewritten in the same type as the body of th e
writ and there is nothing to show that it is a signature or intende d

to be a signature of the plaintiff's solicitor or that it was endorse d

in the presence of the sheriff . In a matter affecting the liberty
of the person the requirement of section 13 is imperative as a n

authentication of the process, otherwise the Legislature would

not have enacted that the signature of the solicitor issuing th e
writ be endorsed in the presence of the sheriff, deputy sheriff, o r

other officer having the execution of the process .

The endorsement herein is not sufficient to comply with th e
strict interpretation which this statute requires. The writ

therefore will be set aside.

Motion granted .

s . C .

	

HARRIS ET AL. v. BANKERS AND TRADER S

1936

	

INSURANCE CO -MPANY .

Feb . 27, 28 :
Insurance, automobile—Proposal — In porr'et statement —Materiality-

l1ar . 13 .
Knowledge of agent imputed to piiiiie.pal--Coverage against passenger .

fi az.a rd .

H . . an infant, purchased a car, and on applying for a permit as a minor t o

operate the car his mother, K ., joined by taking the statutory declara-

tion with respect to her liability for negligence of the son in driving

the ear . On March 7th, 1935, one P., an insurance salesman, obtained

from K. an application for coverage on a printed form of the Britis h

Colonial Fire Insurance Company, a company that had previously bee n

taken over by the defendant company, and the words "British Colonia l

Fire" on the form were scratched out and the words "Bankers & Traders "

were written above . K. could not read English and spoke it with diffi-

culty. K. and her son were present at the time of the taking of the

application. P. did not read the application to K . and did not brin g

to her attention that in small print at the end of the application wa s

a clause "1 declare that I am the registered owner of the automobil e

herein described ." The application called for public liability, property

C . C .

193 6

SQUIRE
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WRIGHT
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damage and passenger hazard coverage . The premium of $38 was set

	

S. C.

out covering the three risks, and K . paid $5 on account of the premium .

	

1936
P . put his name at the bottom of the application over the word "agent"

and then handed it over to E . P . Mardon & Company, insurance agents, HARRIS
who stamped their name over that of P . on the application and for-

	

v .

warded it to Hobson Christie & Company, Ltd ., general agents of the BANKER S

defendant company in British Columbia . The Hobson Company had

		

AD D
TRADERS

been receiving applications from Mardon for over two years and had INs . Co .
been supplying Mardon with forms and had a running account with

him, and Mardon had been supplying P . with forms and had a running

account with him. Hobson received the application on the 8th of

March and after telephoning Mardon wrote on the application "Cover to

inspect ." Hobson declared "passenger hazard" was struck out b y

him but this was not accepted by the Court as K . was never notified of

any such change in the application . On the 10th of March Hobson

telephoned Mardon he would send a cover note and Mardon so notified

P., but Hobson forgot about it and did not issue the cover note unti l

the 15th of March . There was no evidence that Hobson had notified K .

that he was declining the passenger hazard risk. On the 14th of Marc h

there was an accident and a passenger, one Fraser, was badly injured .

Fraser recovered judgment in an action for damages against the presen t

plaintiffs . In an action to recover from the defendant company on th e

insurance coverage against passenger hazard on the car :

Held, that Mardon was the de facto agent of Hobson Christie & Compan y

Ltd . and P. was the de facto agent of Mardon . Hobson Christie &

Company Ltd . had adopted P . as their agent for the purposes of solicit-

ing insurance and collecting premiums, and temporary coverage wa s

granted on the 8th of March for property damage, public liability an d

passenger hazard . Notice of intention to claim under the coverage wa s

sufficient and the defendant had full opportunity to take charge of the

defence in the Fraser case and H . and K. put up an honest defence in

that action . The applicant did not knowingly misrepresent the facts

in the application as to ownership of the car . P., knowing K . could

not read, should have drawn her attention to the clause at the end o f

the application, and the misrepresentation not being of a materia l
character there is no ground for rescinding the contract . The company

could not alter the application by striking out the passenger hazard ;

they must accept it or decline it . There will be judgment for th e

plaintiff K .

ACT ION on an automobile-insurance policy alleged to includ e
coverage against passenger hazard on a car. The facts are set
out in the reasons for judgment. Tried by .M Nsoti, J . a t
Vancouver on the ? 7tli and 28th of February, 1936 .

Denis Murphy, for plaintiffs.
Bull, K.C. (Ray, with him), for defendant .

Cur. adv. vult .
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13th March, 1936 .

	

1936

	

\iAxsox, J . : The plaintiffs seek to recover from the defendan t

on an alleged . insurance coverage against passenger hazard (inter
HARRIS

	

v .

	

alia) on a car . The infant plaintiff bought a car and registere d
BANKERS it in his own name under the Motor-vehicle Act on the 14th of

AN D
TRADERS November, 1934. On the 28th of February, 1935, he made
hs. Co .

S . C .

application for a permit as a minor to operate a motor-vehicle .

Manson, J. In this application his mother and co-plaintiff joined to th e

extent of taking the statutory declaration with respect to her ow n

liability for negligence in the driving of a car by her son .

Shortly afterwards, in discussing the matter with a friend, th e

mother concluded that it was desirable that she should insure .

A friend got in touch with an insurance salesman, one Peters ,

who, on the 7th of March, 1935, took from Mrs . Kauffman an

application for coverage (Exhibit 3) . Peters was not called as

a witness by either side . Why does not appear . The applicatio n

was taken on what was originally a printed form of the Britis h

Colonial Fire Insurance Company. The British Colonial Fire

Insurance Company had been taken over on the 1st of January ,

1935, by the defendant company . Ilobson Christie & Compan y

Ltd. were the general agents in British Columbia of the Britis h

Colonial until it ceased to do business in this Province an d

subsequently of the defendant company. Mrs. Kauffman does

not read English and only speaks English with difficulty . Peters

was able to talk with Mrs. Kauffman in Yiddish . At the time

of the taking of the application Mrs . Kauffman and her son wer e

both present as was a 11rs . Fraser, the wife of the passenger in th e

insured car, who was subsequently injured while riding in th e

ear . Peters was shown the transfer of the car to the infan t
plaintiff and the permit to the infant plaintiff to drive a ear .

No one s uggested to him that the car belonged to the mother and ,

so far as it appears from the evidence, he had no reason fo r

believing that the ear did belong to the mother. IIe must hav e

been perfectly well aware that Mrs . Kauffman could not read

English. lie was not an amateur as an insurance salesman.

He had been associated with one Alardon whose part in thi s

picture will be dealt with below, at least six years. There was

the clearest kind of a. duty upon Peters to see that ti rs. Kauffman
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understood what she was signing . Wilkinson v . Coverdale

(1793), 1 Esp. 75, 76 . He did not read over the application to
her and he did not draw her attention to the fact that in quit e
small print there was a clause at the end of the application "I

declare that I am the registered owner of the automobile described

herein." Nor did he call to her attention the representation a s
part of item 2 of the application that she had purchased the car .

Mrs . Kauffman did not wittingly misrepresent the facts nor can

it be said that she did so at all unless it be true that Peters in
filling out Exhibit 3 was her amanuensis. The effect of the

misstatement of facts in the circumstances will be considered
below .

The application called for public liability, property damag e

and passenger hazard coverage . The premium was set out a t
$18 for each of the first two risks and at $2 for the passenge r
hazard risk, making a total premium of $38 . Peters was pai d
$5 at the time of taking the application, and he promised to brin g

the policy in on Saturday following when Mrs. Kauffman sai d
she would pay him some further money. Peters put his nam e
at the bottom of the application over the printed word "agent."
He, on March 7th, took the application to E . P. Mardon & Com-
pany who stamped their name over the top of Peters's signature .
E. P. Manton & Company were general insurance agents an d

brokers, but not "appointed" agents of Hobson Christie &

Company Ltd. general agents of the defendant company .

E. P. Mardon & Company put the application in an
envelope without covering letter and sent it through the
mail to Hobson Christie. Mardon says that Peters wa s
not an agent of his and Mr . C. G. Hobson of Ilobso n
Christie says that Mardon was not an agent of theirs . \lr .
I Iobsoii says that he had been receiving applications front AIardo n
for some two years but that he did not know Peters . Hobson als o
state4i that he had been supplying application forms to Marlo n
right along and that he had a running monthly account wit h
Marlon and that _p ardon had authority to accept premiums an d
issue receipts for risks that came in through his office and \rhic h
Hobson Christie accepted . Mardon confirms this and tells us
that it was he that wrote the words "Bankers & Traders" over

415
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the words "British Colonial Fire" on Exhibit 3 . He tells us fur-
ther that he supplied forms to Peters and that he had a running

monthly account with Peters . The relationship between Mardo n
and Peters seems to have been identical with that between Mardo n
and Hobson Christie . I hold that Mardon was the de facto agent
of Hobson Christie and that Peters in turn was the de fact o

agent of Mardon . Further, the ordinary course of business
having been as set out above, I hold that Robson Christie ha d
adopted Peters as their agent for the purposes of (1) solicitin g

insurance and (2) collecting premiums and giving receipts, upon

their acceptance of applications sent in. Peters, in so far as the y
were concerned, was Mardon & Co . Vide Rossiter v . The

Trafalgar Life Assurance Association (1859), 27 Beay. 377 .

The application reached Hobson Christie's office on the morn-
ing of Friday, the 8th of March. C. G. Hobson dealt with i t
and states that he made certain pencilled notations thereon an d

he probably put some at least of the notations on at the time . I
have no reason for believing that he (lid not do so . The pen-

cilled notations are as follow : The word "decline" with a circle

around it and two lines through the length of the word "decline, "
a long cross through the words "passenger hazard ," another cross
through the figures "$2 .00," a single line through the figure s
"$38.00," the pencilled figures "$36 .00" written beneath th e

figures "$38 .00" and to the left of the phrase "passenger hazard "
the words "Cut out." At the left hand corner of the top of th e
application the further notation "Cover to inspect ." The car

in question was a 1927 4-cylinder Chevrolet light delivery truck .
I conclude from the evidence with respect to the application tha t
Robson, upon looking over the application, thought the risk on a

car of 1927 vintage was not a good one and his first inclinatio n
was to decline the risk entirely . He thereupon wrote the wor d
"decline ." He, however, 'phoned Mardon and p ardon told him

that while he had not seen the ear he understood it was in fai r

condition. Hobson then struck out the word "decline " which
he had written on the application and wrote the w ords "Cover

to inspect . " So far the history is clear . Al ardor and Robson

differ however as to whether or not there was coverage agreed

to on the 8th . Hobson says Yes or rather leaves that impres -

S. c.
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sion ; Mardon says -No. I think Hobson is correct. I cannot
believe, however, that the phrase "passenger hazard" was struc k
out on the 8th. If it was Mrs. Kauffman should have been
promptly informed . An insurer cannot upon the receipt of an
application be casual in the matter of informing the applican t
that coverage as asked for has been in part granted and in part
refused . Mardon says on cross-examination that he understood
on the morning of the 8th that coverage was not being granted at
all . He certainly did not communicate that to the applican t
nor to Peters and in cross-examination Mardon goes no further
than to say that he thinks Hobson discussed with him on the
8th the declining of the passenger hazard risk . He says tha t
two or three days later, that would be on Sunday the 10th o r
Monday the 11th, Peters came in and he told him that Hobson
Christie would only be interested in public liability and prop-
erty damage and that only on inspection . On Peters's sugges-
tion he said he would try and get a cover note . He says he
'phoned Hobson and Hobson said the car had not been inspecte d
but that he would send the cover note and Mardon says he advised
Peters to that effect. Hobson forgot all about issuing the cover
note until March 15th, the day after the accident and he doe s
not know what became of the original copy of the cover not e
which he admits should have gone to the insured . Hobson went
to inspect the car on the afternoon of Saturday the 9th and Mrs .
MacDevitt was present and recalls Hobson's visit . Hobson saw
Mrs. Kauffman, showed her the application and asked her if the
signature to the same was hers. She said, Yes, and told hi m
the car was in New Westminster. Hobson did not trouble t o
tell Mrs. Kauffman that he was declining the passenger hazard
risk. Had the phrase "passenger hazard" been struck out at th e
time, even Mrs . Kauffman with her handicap would probably
have noticed it . Mrs. ilacDevitt glanced at the application
and she also would probably have noticed the deletion . Hobson
was in direct touch with the applicant and there was a clear duty
upon him, if the deletion had been made at the time, to draw t o
the applicant's attention that a material alteration in the appli-

cation had been made . In so far as Hobson is concerned there i s
nothing in the evidence to suggest that he communicated directl y

27
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to Mrs. Kauffman the fact that he was declining the passenge r

hazard risk . Hobson stated that Marlon 'phoned him on th e
15th that he heard that the car was in a slight bump but tha t

there was no serious damage. One wonders where Mardon got

any such idea . The passenger Fraser had been very seriousl y

injured and had been taken to the hospital immediately follow-
ing the accident on the afternoon of the 14th . Peters was

'phoned the same evening and the evidence is that he was told

immediately following the accident that Fraser was in hospital .

Incidentally too he was asked if there was a coverage and h e

replied that there was. Although it is not specifically stated in

the evidence that Peters was at that time asked if there wa s

passenger hazard coverage nevertheless he was apparently aske d

about the coverage after he was told about the accident and I

cannot conclude that Peters or anybody else understood that th e

conversation as to coverage had to do with property damage in

the face of the serious passenger injury which had occurred . We

have not Peters's assistance as to the details of the conversation .

On the morning of the 15th Peters called at Kauffman 's and was

told by Mrs . Fraser, when he asked if her husband was badl y

hurt, that the doctors thought he had a fractured spine . Peters

apparently did not deny liability at that time. I cannot help

attaching significance to the fact that Hobson, after he had hear d

about the accident, took the precaution to make out a cover not e

with the passenger hazard eliminated 	 the cover note which h e

had forgotten to make out although requested to do so almost a

week before. One is impressed that an endeavour was being

made to create evidence . Hobson says that i\lardon 'phoned

him that he heard a passenger had been injured in the Kauffman

car and he understood he was an employee . If he was an

employee he presumably would not be covered . One can only

conclude that Mardon thought that the fact that Fraser was an

employee was the way out . He apparently was not relying a t

that time upon the fact that there was no coverage for passenge r

hazard at all . Hobson and Mardon had luncheon together a

few days after the accident . The subject of the accident cam e

up again and Hobson says "he reminded him that we were no t

interested because we had not accepted passenger hazard ." Why
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was it necessary to remind him On Wednesday, the 20th of

March, Hobson inspected the car and on his return to the offic e
wrote Mardon (Exhibit 15) that "the temporary coverage o f
public liability and property damage only, as arranged with you

by telephone, is therefore cancelled as from this date ." It is
conspicuous that care was taken to be so specific . The letter ha s
the ear-marks of a further endeavour to make evidence . On

March 27th Hobson Christie wrote Mrs . Kauffman (Exhibit 4) ,
after consultation between Mr. C. G. Hobson and his father ,
senior member of the company . In the letter it was stated tha t

the temporary coverage did not cover passenger hazard . The
letter is significant as an effort on the part of Hobson and Christi e
to get themselves on record and also of the fact that they wer e
anticipating a claim. Hobson Christie were so far impresse d
with their possible liability, as a result of the injury to Fraser .

that they appointed an adjuster to go into the matter . Peters
upon the evidence throughout gave the plaintiffs to understan d
that a three-way coverage had been granted. I cannot find upon

the evidence that Peters deliberately misled the applicant b y
withholding from her information allegedly communicated t o
him that the passenger hazard risk had been declined . I hold
that temporary coverage was granted on the 8th of March fo r
property damage, public liability and passenger hazard as applie d
for by Mrs. Kauffman and that at the time of the accident on
the 14th was intended by Hobson Christie to be effective an d
was believed by Mrs . Kauffman to be in effect .

No difficulty arises as to notice by Mrs. Kauffman of her
intention to make a claim on the coverage. Hobson says o n
cross-examination that he had been advised by Mardon on th e

20th of March that Mrs. Kauffman intended to make a clai m

and on the 20th of March Hobson Christie had put Mr . Brod-
erick, an adjuster, in charge of the case with instructions t o

report to Mr . C. G. Hobson. The solicitors for Mrs . Kauffman,
under date of the 11th of May, wrote Hobson Christie enclosin g
a copy of the Fraser writ issued against the present plaintiff s

and intimating that it was intended to hold them under th e

coverage granted (Exhibit 11) . On the 15th of May the sam e
solicitors forwarded to Hobson Christie a copy of the statement

419
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of claim in the Fraser action (Exhibit 12) . I find that th e
notice of intention to claim under the coverage was sufficient .

Counsel for the defendant submitted that the action of Frase r
against the present plaintiff had not been properly defended and
that a violation of the statutory conditions in that respect had
taken place . I cannot so find. This defendant had full oppor-

tunity to take charge of the defence in the Fraser case—tid e

Exhibits 11 and 12. It did not do so. 1 am satisfied that Harri s
and Mrs . Kauffman put forth an honest defence in the Frase r

action .
It was further submitted by counsel for the defendant that

Peters in filling out the proposal was not an agent of the defend-
ant but the agent of the applicant—the amanuensis of the appli-
cant—as in Newsholme Bros. v. Road Transport and Genera l

Insurance Co ., [1929] 2 K.B. 356 at 364 . A substantial portion
of the judgment in the Newsholme case is devoted to distin-

guishing the case of Bawden v. London, Edinburgh, and Glasgo w

Assurance Company, [1892] 2 Q.B. 534. Scrutton, L.J. refer s
to the latter case as a "very distinguished" case . Peters was not,

as the agent was in St. Regis Pastry Shop and Baumgartner v.

Continental Casualty Co . (1928), 63 O.L.R. 337, an agent look-

ing after all the insurances of the applicant . He was a strange r

to Mrs . Kauffman. She knew him only as an insurance agent
who had come to her on this particular occasion to negotiate a

policy on the car . I think it might be said of Peters, as was sai d
of the agent in the Bawden case by Lord Esher, M .R. at p . 539 :

His authority is to be gathered from what he did . He was an agent o f

the company. He was not like a man who goes to a company and says . I

have obtained a proposal for an insurance ; will you pay me commission fo r

it? He was the agent of the company before he addressed Bawden. For

what purpose was he agent? To negotiate the terms of a proposal for a n

insurance, and to induce the person who wished to insure to make th e

proposal . The agent could not make a contract of insurance . He was the

agent of the company to obtain a proposal which the company would accept .

He was not merely their agent to take the piece of paper containing th e

proposal to the company . The company could not alter the proposal ; they

must accept it or decline it .

It was admitted in the Newsholme case that the Bawden cas e

is still an authority where the facts are as they were in that

particular ease and the Bawden case has been accepted as an

authority in the Supreme Court of Canada on more than one
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occasion . In that case the application was for accident insur - s. c.

ance . The agent (a local agent or canvasser, as was Peters) ,

knowing that the applicant had but one eye, omitted to disclos e
that fact in the application although a note on the face of th e
application made it clear that he ought to have done so. As in

this case, the applicant was an illiterate person, "almost unabl e
to read or write but he could write his name." The Court
imputed the agent's knowledge of the material fact that Bawden

had lost an eye to the company and held the company liable . In
this ease there was no concealment on the part of the applicant ,
quite the contrary . If an application was to be made out it coul d
not have been made out by the applicant herself . In the News-

holme case Scrutton, L.I . says at p. 371 that as a general rule i t
is not the duty of an agent to fill up answers to questions on a n
application form. There is no evidence here to indicate that the
general rule is the same in this Province . There is no evidence
at all as to the general rule . If there were it would doubtles s
indicate that it is a very common practice indeed for agents t o
fill up proposals. Ilaving found that the agent had authorit y
to negotiate proposals I cannot, in the absence of evidence, draw
the conclusion that it was a bare authority to negotiate . It is
reasonable and logical to assume that the authority was wide
enough to enable the completion of the job in hand, namely, the
getting of the completed proposal and the submitting of it to
the company . I so hold .

The difficulty arose not in the filling in of the proposal but ou t
of the fact that an inappropriate form was used . In the Xeres -

holm ease the agent was told the true facts by the applicant bu t
for an unexplained reason he did not write down the true facts .

ewsholme was a literate man who could and doubtless should
have read the filled-in proposal . To the knowledge of Peter s
Mrs. Kauffman was illiterate. The defendant company plead s

section 158 (1) of the Insurance Act as enacted by R .C. Stats .
193 2 , Cap . 20, See . 5 :

15S. (1 .) Where an applicant for a contract falsely describes the auto -

mobile to be insured, to the prejudice of the insurer, or knowingly misrepre-
sents or fails to disclose in the application any fact required to be state d

therein	 any claim by the insured shall be rendered invalid an d
the right of the insured to recover indemnity shall be forfeited .

193 6

HARRI S
v.

BANKER S
AN D

TRADER S
INS . Co .

Manson, J.
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The applicant did not falsely describe the automobile to the
prejudice of the insurer and she slid not knowingly misrepresent

I3ORRIS
or fail to disclose in the application any facts required to b e

v .

	

stated therein . The defendant ' s agent was negligent . The
I1 .1NDRS

plaintiff Kauffman changed her position and the defendant can-
TRADERS not take advantage of its own negligence .hs. Co .

Furthermore the misinformation that came to the defendan t
a~anaon, s . was not of a material character . In the 1\ ewsholme case it was .

Had Mrs . Kauffman been the owner of the car the company woul d

have been liable for the driving of the car by a wide variety of
drivers . Mrs. Kauffman, not being the owner, the company' s

liability was confined to those occasions when the car was being

driven by Mrs. Kauffman or by some one to whom she entrusted
it within section 18 (a) of the Motor-vehicle Act as it stood prio r
to the re-enactment of that section by the new Motor-vehicle Act ,

B.C. Stats . 1935, Cap . 50. The misinformation not being of a

material character there is no ground for rescinding the contrac t
and, even if there were, rescinding would not be the prope r
remedy if the parties could not be placed in their original posi-

tion. Again, even if I accepted the evidence adduced on the par t
of the defendant, which I do not in the respects set out above, I
would still have to find that they attempted to do the impossible ,

namely, to accept part of the proposal while declining the othe r

part . The company could not alter the proposal ; they mus t
accept it or decline it	 vide Bawden case (supra) at p. 539 .

Harris should not have been joined as party plaintiff . His action

will be dismissed with such costs to the defendant as have been
additionally incurred by reason of his improper joinder . There

will be judgment for the plaintiff Kauffman with costs in the

sum of $1,992 .05 and for her costs in the Fraser action to be
taxed and for the costs of this action to be taxed .

Judgment accordingly .

422
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REX v . CHIti I:IONG .

Criminal law—Dismissal of charge by magistrate—Appeal—Application fo r
case stated—_Non-compliance with section 89 of the Summary Conz ic-
lions Act, P .S .B .C . 1924, Cap . 245, Secs . 30 and 89 .

An information preferred against Chin Hong for that he failed to emupl y

with an order of the corporate bodies acting conjointly under th e
Natural Products Marketing (British Columbia) Act (B .C. Stats . 1934 ,
Cap . 38) and The Natural Products Marketing Act, 1934, Can . Stats .

1934, Cap . 57, was dismissed by a . magistrate in Vancouver . On appeal ,

counsel for the Crown wrote the magistrate, and after setting out th e

ground upon which the charge was dismissed, stated "tVe have no w

received instructions from the Attorney General's department to appea l

from this decision by way of case stated, and we shall be glad if yo u

will accept this as notice to that effect ." The magistrate replied by

letter that he was pleased to hear that counsel was taking a cas e

stated in the matter and would assist in every possible way, concludin g

with the words "I accept your letter as motice ." A case stated was

prepared and settled as between counsel and signed by the magistrate.

On . the hearing counsel for the respondent took the preliminary objec-

tion that the letter of appellant's counsel to the magistrate was not a

strict compliance with section 89 of the Summary Convictions Act.

Ileld, that there was the omission in counsel's letter to the magistrate t o
apply to the magistrate to state a case, setting forth the facts of th e

case . There must be a very substantial compliance in the matter o f

notice to give the Court jurisdiction . There has not been a substantial

compliance with the statute and the appeal is dismissed for want o f

jurisdiction .

4.PPEAL by way of case stated from the decision of C . L.
I' ' illnzore, Esquire, stipendiary magistrate for the County o f

Vancouver, on an information that the accused failed to compl y

with an order of the corporate bodies acting conjointly under
the Natural Products Marketing (British Columbia) Act an d

The Natural Products Marketing Act, 1934 (Dominion) .
Argued before _IIANsoiy, J . in Chambers at Vancouver on. the
2nd of April, 1936 .

George A . Grant, for the Crown .
Pratt, for accused .

Cur. adv. vul t .

S .C .
In Chamber s

193 6

April 2, 9 .
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9th April, 1936 .

CIA soN, J . : An Information was preferred against the
1)36

	

respondent, Chin Hong, for that he, on the 12th of December ,
Rax

	

1935, failed to comply with an order of the corporate bodies
v .

Cni

	

acting conjointly under the Natural Products Marketing (Brit -
IToNC ish Columbia) Act and The Natural Products Marketing Act ,

1934 (Dominion) . Mr. C . L. Fillntore, the learned stipendiary
magistrate in and for the County of Vancouver, after hearing
argument dismissed on the 14th day of February, 1936, th e
information and complaint against respondent .

The Crown seeks to appeal by way of a case stated. Under
date of the 18th of February, Mr . G. A . Grant, of counsel fo r
the Crown, wrote the magistrate as follows :

Rex v . Chin Hon g

In this matter in which you will remember we filed written argument
on the question whether it was necessary for the prosecution to prove tha t

the potatoes in question were grown within the regulated area or whethe r

it was for the accused to prove as an exception that they were grown out -

side the area, you dismissed the charge holding that the amended definitio n

of regulated area did not have the effect of creating an exception, exemption .

proviso, excuse or qualification under section 30 of the Sunnnary Convic-

tions Act .

We have now received instructions from the Attorney-General's depart-

ment to appeal from this decision by way of case stated and we shall b e

glad if you will accept this as notice to that effect .

And under date of the 19th of February the magistrate replie d
as follows :

in re Rex v . Chin Hong

Your letter of February 18th reached me this morning . I was pleased t o

learn that you are taking a case stated in this matter . I shall be glad t o

assist in every way possible . I accept your letter as notice .

A case stated was prepared and settled as between counsel .

representing the appellant and the respondent and signed by th e

magistrate on the 20th day of March, 1936 . Upon the matte r
coming on for hearing on the 2nd of April, counsel for th e

respondent took the preliminary objection that appellant ha d

not strictly complied with section 89 of the Summary Convic-
tions Act in the matter of the application to the magistrate fo r

a case stated . The appeal by way of a case stated is a purely

statutory appeal . The authorities are abundantly clear that the

provisions of the statute must be strictly complied with in takin g

the appeal . The notice is a . condition precedent to the establish-
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ment of jurisdiction in this Court. Our statute is not supple-
mented by rules and section 89 is somewhat lame in its wording.
The relative words of the section are :

89. (1.) Any person aggrieved, . . . , may apply to such justice

to state and sign a ease setting forth the facts of the case and the ground s

on which the proceeding is questioned, . . . .

(2 .) The application shall be made in writing to the justice, . . . .

The statute does not require the applicant to set forth th e

grounds upon which the decision is questioned	 one would hav e
thought it logical that the applicant should do so. If severa l
submissions in law were made at the trial and adversely decide d

by the magistrate the appellant might only desire to questio n
the correctness of the magistrate 's finding upon one of the sub-
missions. How is the magistrate to know upon what ground s

his decision is questioned ?

Referring now to the letter of counsel to the magistrate, quote d
above, the magistrate is requested to accept the letter as notic e
of the intention of the Attorney-General ' s department to appeal
from the decision by way of a case stated . Is this a sufficien t
application under section 89 ?

It might be inferred that the notice given was intended as a n
application and it might be presumed, as was done in Rex v .
Canmore Coal Co . (1920), 34 Can. C .C . 48 at p. 51, that th e
omission to apply to the justice to state a case "setting forth the
facts of the ease" was not a serious matter—that the magistrate ,
having his statute beside him, by reference was requested to state
the facts . But why should the Court labour to find that don e
which ought to have been done and which has not been done ?

The language of the learned Chief Justice of the Commo n

Pleas of Ontario cited by Middleton, J . A. in Rex v . Klig

(1929), 65 O.L.R. 8 at p . 10, : : : formal obstacles should not be
placed in the way of any one who has the right of appeal and
that no right of appeal should be killed or hampered by technica l
objection' " undoubtedly correctly states the view of our Court s

today, but I do not take that language to excuse omission to do
essential things nor to justify the Court in supplying by pre-
sumptions and inferences clear omissions . To do so would be
to establish looseness and innovations in the administration of
justice—something that ought to be firmly discouraged . Pule

S . C.
In Chambers

193 6

Rex
v .

Cuff s
'tom ,

Manson . J .
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Manson, J .

the remarks of -MARTIN, J.A . in this connection in Rex v. Evans

(1934), 48 B .C. 223 at p . 226 et seq . It ought not to be that a
condition precedent to a statutory appeal should be an uncertai n
thing depending upon the liberality in interpretation of thi s
Court or that . It was said in the Table Talk of John Seldon :

Tis all one as if they should make the Standard for the measure, we cal l

a Foot, a Chancellor's Foot ; what an uncertain Measure would this be !

One Chancellor has a long Foot, another a short Foot, a third an indifferen t

Foot . Tis the same thing in the Chancellor's Conscience.

It has been said that there must be strict compliance in the
matter of the notice to give the Court jurisdiction . I take thi s
to mean at least a very substantial compliance though not a

compliance to the letter. I cannot find that there has been a
substantial compliance with the statute in the case at Bar .

If I were called upon to determine the point of law which i t

was intended to raise in the case stated I would determine i t
in favour of the appellant. With respect I think the learned
magistrate erred . The onus was upon the accused to prove that

he was within the exception . In the circumstances the appeal
is dismissed for want of jurisdiction .

Appeal dismissed .
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1IUMI3ER v. HUMBER .

Divorce—Petitioner's expenses—Order that respondent pay sum into Cour t
to cover—Non-compliance—Motion for writ of attaehnaent—R .S .B .C .
1924, Cap. 15, Secs . 2 and 19 ; Cap. 51, Sec. 58.

In a divorce cause the deputy district registrar made an order directing the

husband to pay $225 into Court to cover petitioner's costs of and inci-

dental to the hearing of the petition or give the usual bond to cove r
said expenses . The husband having failed to comply with the order ,
the petitioner moved for a writ of attachment .

Held, that the deputy district registrar's order is an order to pay money

and as to the alternative of putting up a bond, a bond is an obligatio n
to pay money in certain eventualities and the order to give a bond is a n
order to pay money . There can be no imprisonment for contempt fo r

non-payment of money unless the applicant brings herself within sectio n

19 of the Arrest and Imprisonment for Debt Act or section 58 of th e
Supreme Court Act . She has failed to bring herself within either of
said sections and the application fails .

0—

	

'-110 N in a divorce cause against the husband for a writ o f
attachment, the husband having failed to comply with an orde r
of the deputy district registrar directing that the husband lodge
in Court $225, being the estimated costs fixed by the deputy
district registrar as sufficient to cover the costs and expenses of
the petitioner of and incidental to the hearing of the petition
herein, and to give the usual bond as therein directed, conditione d
for the payment of such expenses of the petitioner as should b e
certified to be due and payable by the respondent, not exceedin g
the sum of $225 . Heard by ROBERTSON, J . at Victoria on the
6th of January, 1936 .

C. H. Tait, for petitioner .
Lowe, for respondent.

Cur. adv. volt .

8th January, 1936 .

ROBERTSON, J. : The petitioner applies for a writ of attach-
ment against the respondent for non-compliance with an orde r
dated the 16th day of November, 1935, whereby the responden t
was ordered to lodge in Court $225 to cover the costs and

S .C .

1936

Jan. 6, 8 .
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expenses "of the hearing of the cause " or to give a bond under

his hand and seal, with two sureties, conditioned for the pay-
ment of such expenses as should be certified to be due and pay-

able by the respondent not exceeding the sum of $225 .
The respondent 's counsel raised no question as to the powe r

of the registrar to make this order . He submits that in any
event the order is one for the payment of money within section 2

of Cap. 15, R.S.B.C. 1924, being the Arrest and Imprisonment

for Debt Act, and therefore no writ of attachment can issue . In
my opinion the order is one for the payment of money . There

is no question about that part of the order which orders th e

money to be lodged in Court. To comply with this the responden t

must pay money into Court ; therefore it is an order to pay

money. As to the alternative, namely, putting up of the bond ,

a bond is an obligation to pay money in certain eventualities an d

therefore in my opinion the order to give a bond is an order t o

pay money .

In Royal Bank of Canada v . McLennan (1918), 25 B.C .

183, the Court of Appeal held that there could be no imprison-
ment for contempt, for mere non-payment of money, except th e
applicant brought himself within the provisions of section 1 9

of the above-mentioned Act . At the time of the McLennan

decision while there was power under the Supreme Court Ac t

where a judgment or order was for the recovery or payment of
money to make an order for the examination of a judgmen t

debtor there was no power to commit ste section 3, B .C. Stats .

1915, Cap. 17. This additional power was conferred by section

2, Cap. 16, B.C. Stats . 1922 . The section now applicable i s

section 8 which provides for committal under certain circum-

stances . The applicant has failed to bring herself within eithe r

of said sections 19 or 58 and I therefore am of the opinion tha t

the application fails and most be dismissed with costs .

lfotion dismissed .
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HUMBER v . HUMBER. (No. 2) .

Practice—Summons—No time mentioned for hearing the application—

	

193 6

Defect.

	

Apr it 20 .

On an application by the petitioner in a divorce cause to amend the decre e
made by ROBERTSON, J. on the 5th of March, 1936, the summons was i n
the form set forth at page 186 of the Rules of the Supreme Court, 1925,

No. 1(i), save and except that the words "at

	

o'clock in th e

noon," were omitted and no time was mentioned in the summon s

for hearing the application. On preliminary objection by responden t
that the summons was defective and a nullity :

Held, that the preliminary objection should be given effect to and th e
application is dismissed .

APPLICATION by petitioner by way of summons for leav e
to amend the decree of ROBERTSON, J . made herein on the 5t h
of March, 1936. The summons was in the form set forth at
page 186 of the Rules of the Supreme Court, 1925, No . 1 (i) ,
save and except that the words "at

	

o 'clock in the
noon," were omitted in the summons and consequentl y

no time was mentioned in said summons for hearing the applica -
tion. Heard by ROBERTSON, J . in Chambers at Victoria on the
20th of April, 1936 .

C. H. Tait, for petitioner.
Lowe, for respondent, took the preliminary objection that th e

summons was defective in that no time is mentioned for hearin g
the application and therefore is a nullity .

Finland, for intervener.

ROBERTSON, J . : The preliminary objection as to the defect
in the summons should be given effect to and the applicatio n
is dismissed with costs .

Application dismissed .

429

s . C .
In Chambers
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FO1ALL v . SHOBRO0K ET AL .

Y'respass—General insurance agent--Illness of agent—agent's busines s
premises entered cad taken possession of by manager of two companie s
of which he had the agency—Books and effects removed from offices
and agencies oine . .17 . l Liable in damages .

.Ian . 14 .
The plaintiff was local agent in Victoria for the defendant Massie & Renwic k	 _

Limited of Vancouver, and the defendants The Dominion Fire Insurance
Company and Firemen's Insurance Company of Newark, New Jersey .

Massie & Renwick Limited were the British Columbia agents of sai d
companies, and the defendant Shobrook was manager of Massie & Ren-
wick Limited. The plaintiff was also agent of four other insurance
companies and carried on a brokerage business for other concerns . On
the 15th of January, 1932, the plaintiff fell ill and was taken to a
hospital . The defendant Shobrook came to Victoria on the 20th of
January, 1932, when he entered and took possession of the plaintiff' s
business premises, cancelled the agencies of the two defendant companies ,
put another agent in control and carried away the goods and effects
used by the plaintiff in connection with his general insurance business .
In an action for trespass and damages the plaintiff recovered judgment
for $3,000 less $946 .94 on the counterclaim .

Held . on appeal, that the damages should be reduced from $3,000 to $2,250 ,
but in other espects the judgment should stand .

A PPEAL by defendants from the decision of Lt ces, J . of th e
29th of May, 1935, in an action for damages for wrongfully

entering the plaintiff's land and place of business and taking
possession thereof, and for seizing and carrying away therefrom
the books and effects of the plaintiff . For a number of year s
prior to 1932 the plaintiff conducted a general insurance busines s
in the Pemberton Building, Victoria, being the agent of a
number of insurance companies, including the Victoria agenc y
for the defendant companies . The defendant Shobrook lived i n
Vancouver and was agent for the defendant companies Massie &
Renwick Limited, The Dominion Fire Insurance Company an d
Firemen's Insurance Company of Newark, New Jersey . In the
middle of January, 1932, the plaintiff became ill from nervou s
breakdown and was taken to the hospital . While the plaintiff
was in the hospital the defendant Shobrook came over fro m
Vancouver and entered the plaintiff 's place of business and took
possession, took away what books and papers he wanted, an d
proceeded to manage the business as his own.

The appeal was argued at Vancouver on the 7th of October ,
1935, before MARTIN, MCPHILLIPS and MACDO ALD, JJ . 1 .
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Bull, K.C., for appellants : The plaintiff left his office for th e

hospital in the middle of January, 1932, and was in a very ba d
condition, the general impression being that he would not be
able to go on with his business again. One Straker worked for
him, and when Shobrook came over they concluded they woul d

have to take over the business if it was to be run at all .
C . L. Harrison, for respondent : The plaintiff worked hard to

keep his business going and broke down on January 15th, 1932 .
Straker saw Shobrook and induced him to cancel the agencie s
that Foxall had. This resulted in irreparable damage to Foxall .

Cur. adv . volt .

14th January, 1936 .

MARTIN, J .A . : We are all of the opinion that the appeal

should be allowed as to damages only, and they shall be reduce d
from $3,000 to $2,250 ; in other respects the judgment will stand .
The plaintiff (respondent) will have the costs below and th e
defendants (appellants) those here.

IICPn1LLII's, J .A . : I concur with Mr. Justice M . A . 1IAC-

DONALD . The learned trial judge has not been shown to be wholly

wrong and the evidence discloses high-handed and unwarrante d
procedure constituting actionable wrongs which well entitled th e
learned trial judge making the findings he did and established
the right for the imposition of substantial damages . The amount

of damages as assessed by the learned trial judge though woul d
seem to be excessive : the reduction by $750 would appear to me
to be but right and proper . The appeal therefore should be
allowed as to the quantum of damages, the damages to be reduced

by $750 and the appeal in respect to the counterclaim should b e
dismissed . The costs of appeal should be costs to the appellants ;
the costs of the trial should be costs to the respondent .

MACDONALD, J .A . : This appeal is not free from difficulty . I
hesitate to accept much of respondent's evidence in view of letter s
written by him and one letter written by Shobrook placed in
evidence by the respondent . On the other hand, the evidenc e
of Shobrook in many respects is not satisfactory. He leaves the
impression that, whether or not any assent was secured, he

43 1
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thought he had the right to make the change without referenc e
to Foxall and that consulting him was a mere formality .

In these circumstances if we could find an explicit finding of
fact by the trial judge, accepting the evidence of one or other of
the parties and directed to the issues in the action, no difficulty
would arise . It is submitted that no such finding was made .
The learned trial judge merely found, it is urged, that the alleged
cancellation of the old arrangement with Foxall and the substi-
tution of the new was not concluded because of the mental
incapacity of one of the parties, viz., Foxall, something not an
issue in the action and that the true inference from the reason s
is that he believed that everything stated by Shobrook actually
transpired although Foxall was not capable of appreciating it s
significance .

One may, however, in interpreting reasons for judgment ,
difficult to construe or possibly open to two or more construc-
tions, obtain some assistance from the fact that the responden t
succeeded in the action . Unless prevented by the reasons fro m
doing so, we should assume that the trial judge concluded tha t
respondent ought to succeed on the issues as framed in th e
pleadings and awarded damages accordingly. With that in view,
notwithstanding the use of the word "therefore" following a
discussion of mental incapacity on Foxall's part, I think he
intended to find that no such agreement, as alleged, in respec t
to cancellation, assented to by respondent or ratified by him, wa s
ever concluded. There is at least a finding of an "unwarranted
and wrongful trespass." That finding could not be made if

Shobrook's evidence was accepted, subject of course to the remot e
contingency that the trial judge, as suggested, called it a trespass
because, although Shobrook secured assent, it was not by reason
of incapacity so understood by the respondent . I am satisfied
that if the trial judge intended to view it in this way he woul d
have used different words .

However, in view of the difficulties referred to, I read the
evidence again to ascertain if, viewing it de noco it reasonably
supports the general conclusion arrived at by the trial judge and ,
having done so, I would not interfere. The letter written by
appellants' solicitors, acting no doubt on detailed instructions
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from Shobrook, discloses that if he correctly stated the facts t o
his legal adviser he did not do so at the trial . It clearly shows h e
believed that, without consulting Foxall at all, he might cancel
his contract, close the office and turn the business over to another .
It is inconsistent with appellants' case at the trial .

As to damages the amount awarded the respondent is exces-
sive. Having regard however to the fact that punitive damage s
might be given I would reduce it by $750 only.

The appeal should to that extent be allowed and the appeal o n
the eounterclaim dismissed . Costs of appeal to the appellants ;
of the trial to the respondent .

Appeal allowed in part .

Solicitors for appellants : Walsh, Bull, Housser, Tupper, Ray
& ( 'a /Toll .

Solicitor for respondent : C . L. Harrison .

REX v. YONG JONG .

Criminal law—Habeas corpus—Certiorari—Form of record—Consent to
trial by one judge—Tried by another—Failure to show on record tha t
trial judge is a judge Jurisdiction.

On an application to quash a conviction in habeas corpus proceedings, th e
form of record disclosed that accused was brought before His Honour
Judge ECUs of the County Court of Vancouver on a charge of having
opium in his possession, and was asked by His Honour if he consente d
to be tried before him without a jury, and accused consented to be s o
tried . The case was then adjourned and later he was brought before
His Honour Judge LENNOX who presided on the trial and found accuse d
guilty .

Held, that the accused only consented to be tried by His Honour Judge
ELras, and on the record <Judge LENNOX was without jurisdiction and
the proceeding before him and the conviction was null and void .

Held, further, that as the record does not disclose that CHARLES JAME S
LENNOx is a judge, there being only the initials "C.C .J ." appended t o
his signature, the accused would also be entitled to his discharge o n
that ground . Furthermore it does not appear from the record in what
County the City of Vancouver is .

APPLICATION to quash a conviction on habeas corpus with
certiorari in aid. The facts are set out in the reasons fo r
judgment. Heard by .MAxsoy, J. in Chambers at Vancouver
on the 15th of April, 1936 .

Hellish, for the application .
Owen, for the Crown .
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21st April, 1936 .

MAN SON, J . : The form of record in this matter is bad on it s

face on two counts . The record reads in part :
And having been brought before me, JGSEFH NEAI .ON ELLIS, Judge of th e

County Court of Vancouver, in the County Court Judge's Criminal Cour t

of the said County holden at Vancouver on the 18th day of September, 1935 ,

and asked by me if he consented to be tried before me without the interven-

tion of a jury consented to be so tried and that upon the 10th day of Octobe r

in the year of our Lord one thousand nine hundred and thirty-five, the sai d

Yong Jong was brought before me, CHARLES JAMES LENNOX, for trial an d

the trial being adjourned to the 18th day of October, and again to the 28t h

day of October, A .D. 1935, and on the 28th day of October, A .D . 1935, Yong

Jong being again brought before me for trial, and declaring himself read y

was arraigned upon the charge for that he, the said Yong Jong, at the sai d

City of Vancouver, on the 14th clay of August, A.D. 1935, did unlawfull y

have in his possession a drug, to wit : opium, contrary to The Opium an d

Narcotic Drug Act, 1929, and amendments thereto and pleaded not guilty ;

and after hearing the evidence adduced, as well in support of the said charg e

as for the prisoner's defence I find him guilty of the said charge as aforesaid ,

and I accordingly sentence him to a term of six (6) months' imprisonmen t

at hard labour in Oakalla Prison Farm, and fine him $200 and in defaul t

of payment I sentence him to an additional two months' imprisonment.

Sentence to date from September 5th, 1935 .

WITNESS my hand at Vancouver, B . C ., in the said County of Vancouver

this 28th day of October in the year A.D. 1935 .
CHAS . J. LEN_NOX,

C .C .J .

On the face of the record the accused did no more upon hi s

election than consent to be tried before His Honour Judge ELLIS.
In those circumstances His Honour Judge LENNOX would have

no jurisdiction to take the trial . Vide Rex v . McDougall (1904) ,

Can. C.C . 234. The County Court Judge's Criminal Cour t
is a purely statutory Court . Its jurisdiction to try the accused
depends upon the consent of the accused to be so tried. In so

far then as the record is concerned Judge LENNOX was without

jurisdiction and the proceeding before him and the convictio n

would be null and void . Secondly, it does not appear from th e
record that CHARLES JAMIts L1:NNox is a judge. He is not
described in the body of the record as a Judge of the Count y
Court Judge's Criminal Court of the County of Vancouver and
he does not append to his signature anything more than the
initials "C.C.J . " If I am to look at the record alone the accuse d
would also be entitled to his discharge upon that ground . Fur-
thermore it does not appear from the record in what County th e
City of Vancouver is.
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It was submitted by counsel for the Crown that habeas corpu s

proceedings would not lie, the County Court Judge's Criminal

Court being a Court of Record and competent . That the County

Court Judge's Criminal Court is a Court of Record and com-
petent cannot be denied, but it seems to me Crown counsel mus t

go further . It is not a "Superior Court of Criminal Jurisdic-

tion" within section 2 (38) of the Criminal Code . The law is
reviewed in the very elaborate judgment of the Supreme Cour t

of Canada in the case of In re Robert Evan Sproule (1886), 1 2

S .C .R . 140 . Strong, J . says at pp . 204-5 :
When there has been a conviction for a criminal offence by a superio r

court of record having general jurisdiction over that offence the objection

that the court ought not in that particular case to have exercised it s

jurisdiction or that there was some fatal defect in its proceedings is on e

conclusively for a court of error, in other words the judgment of the cour t

is res judicata as to questions of jurisdiction as well as to all other objec-

tions . If a court having no jurisdiction over the offence charged should s o

far exceed its authority as to entertain a criminal prosecution, there th e

proceeding, being one beyond its general jurisdiction, is wholly void an d

the prisoner so illegally dealt with may be entitled to be discharged on a

writ of habeas corpus .

The County Court. Judge's Criminal Court is limited as t o
territorial jurisdiction by the statute and it acquires jurisdictio n
only upon the consent of the accused . It is in no sense therefore
a competent Court of general jurisdiction . This was the view

taken by FIsirrx, J. of this Court in Rex v. Wong Cheun Ben

(1930), 42 B.C. 520 at 523 . In Rex v. IVong Cheun Be n
(1930), 43 B .C. 188, the learned Chief Justice, on the same
point, after noting that the law of this Province is different fro m
that of the Province of Ontario, observes at p . 191 :

It is difficult to believe that when a conviction is by a Court without an y
jurisdiction at all and the conviction is therefore a nullity that habea s
corpus will not lie to release the prisoner .

In my opinion habeas corpus will lie, certainly at least where th e
question of jurisdiction is in issue .

The order in this matter was made by my brother FIs1iE1z on
the 24th of March, 1936, and was returnable on the 27th o f
March, 1936. On the 27th of March the return to the order of
F1s11L1i, J. was before him but the matter was adjourned unti l

the 31st of March and it was further adjourned on that day t o
the 1st of April. On that day Mr. Owen of counsel for the
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matter came on for further hearing on the 6th of April whe n
RE'

	

it was fully argued .
v.

YONG JO!NG

	

The question arises as to whether, the habeas corpus return

having been made, I should look at the proceedings brought up
Manson, J

&C.

	

Crown applied for certiorari in aid and upon consent of Mr .
In Chambers

1936

	

hellish of counsel for the accused certiorari was directed. The

upon certiorari . In this connection in Re Tirson (1870), L .R .
5 Ex. 257 is in point. There Kelly, C.B. observed at p . 261 :

Here the habeas corpus has been already granted and the prisoner i s

brought up under it, and is, with the return, before the Court ; and we

cannot deal with it as if it were merely an application for a writ made

upon matters shewn by affidavits . On the contrary, in the case of Reg . v.

Chaney [(1838)], 6 Dowl . 281, which was subsequent to the case I have

just cited, and which resembled the present in the fact that a habeas corpu s

had been already granted and the prisoner was brought up upon it, th e

course described by Abbott, C .J ., was not followed, but the matter wa s

decided on the view of the commitment alone . On that authority, I thin k

that all parties being now before the Court, and the magistrates, thoug h

served with notice and appearing by counsel, not having thought fit to brin g

before us the conviction, we ought not to allow the defendant to remain i n

custody under a commitment which is bad upon the face of it .

Channell, B . observes in the same case at pp . 261-2 :
Upon questions of habeas corpus it is a well known rule that each Cour t

is accustomed, and indeed considers itself bound, to exercise its jurisdiction

according to its own view of the law . . . ; here a return has been made.

and in Reg . v. Chaney, where also a return had been made, the cours e

suggested in the earlier case [Ilex v . Taylor (1826), 7 D . & R . 622] was not

followed .

Cleasby, B. took the same view .

The return upon certiorari includes only the original of the

form of record to which reference has been made and a certified

transcript of the evidence taken before His Honour Judge

Lxxox . In my view the transcript ought not to form part o f

the return. We have no rule or statute as in some Provinces ,

that it should. It is clear in any event that it may not be looke d

at to support the conviction . Vide Rea; v . Sat Bell Liquors Ld . ,

192 2 ] 2 A.C. 128 ; 37 Can. C.C. 129 and Rex v. Brandilin i

(1926), 38 B .C. 87 ; 47 Can. C.C. 166. The original of th e

form of record corresponds in all respects with the cop y

exhibited to the affidavit of the accused. If it be that I should

look at the transcript of evidence disregarding how it came

before me, then 1 am of opinion that I cannot accept it in con-
tradiction of the form of record which is, after all, a solemn
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document under the seal of the Court . The evidence shews tha t
a proper election was made but it may easily have been that th e
stenographer recorded that as having been done which ought t o
have been done . Official stenographers are familiar doubtles s
with that which ought to have been done and might easily an d
unwittingly record the usual form of election instead of tha t
appearing in the form of record . If the latter, by a slip, does not
truly record the facts, I have before me no affidavit to that effec t
by the person drawing the same . As between the transcript of
evidence and the form of record I should give effect to the more
solemn document. As Strong J . says in the Sproule case
(supra) at p. 206, "we are bound to consider the record as
importing absolute verity."

I have already held that the proceeding before His Honou r
Judge LENNOX and the conviction is null and void and I am
unable to arrive at a different conclusion after looking at th e
transcript . It follows that the sentence and the order fo r
deportation are without foundation.

The application of the accused to quash is granted and th e
prisoner discharged .

Application granted.
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FUIIR v. FUIIR AND LAPORTE .

Husband and wife—Separation deed—Action for alimony—Judgment—
Payments in arrears—Transfer of land by husband to daughter—Con-
sideration—Action to set aside under the Fraudulent Conveyances Act ,
R .S .B .C . 1924, Cap . 96, Sec . 2 .

The plaintiff, the second wife of the defendant Fuhr, brought action fo r

alimony against her husband on March 14th, 1935, and on the 19th of

August, 1935, obtained judgment for alimony at $25 per month an d

$427 .75 costs . The alimony is in arrears and the costs are unpaid. The

husband conveyed certain property on Carolina Street in the City of

Vancouver to his daughter on the 21st of March, 1935, for the purporte d

consideration of $1,000, but this was never paid nor contemplated . It

was sought to support the conveyance on the consideration of th e

promise of the daughter to support her father for the remainder of hi s

life . In an action to set aside the conveyance of the Carolina Stree t

property as fraudulent and void under the Fraudulent Conveyance s

Act :

Held, that promise of daughter, while possibly meritorious consideration,

was not valuable consideration . That the action was not one in tor t

within the meaning of section 13 of the Married Women's Property Act .

That a judgment for alimony is not res judicata as between the partie s

but that the judgment for costs in the alimony action established inter
partes a debt "conclusively, finally and forever ." That the plaintiff

having brought the action on behalf of herself and all other creditors ,

it was immaterial that there were in fact no other creditors . That th e

action is one on statutable tort and not of an inherently equitabl e

character . That the plaintiff was at liberty to bring the action an d

not obliged to have recourse to the provisions of the Execution Act .

That the conveyance was void as against the plaintiff and the othe r

creditors of the defendant Fuhr .

A CTION to set aside a conveyance of a parcel of land in th e
City of Vancouver on the ground that it is fraudulent and voi d
under the Fraudulent Conveyances Act, and alternatively tha t
it constitutes a fraudulent preference under the Fraudulent
Preferences Act. The facts are set out in the reasons for judg-
ment . Tried by 11A'xso-x, J . at Vancouver on the 3rd of March ,
1936 .

C. F. MacLean, for plaintiff .
Ponsford, for defendant Laporte.
Conrad Fuhr, in person .

Cur. adv. vult .
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MAxsox, J. : The plaintiff seeks to set aside a conveyance
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of a parcel of land on Carolina Street in Vancouver, British
FunR

Columbia, more particularly described in paragraph 7 of the

	

r .

statement of claim, from her husband to his daughter, the
Fua$

defendant Laporte. The allegation is that the conveyance i s

fraudulent and void under the Fraudulent Conveyances Act an d

alternatively that it constitutes a fraudulent preference under

the Fraudulent Preferences Act .

Chronologically the relative documents are as follow : 11th

September, 1934 (Exhibit 14) Separation deed ; 5th January,

1935 (Exhibit 12) letter :Maitland & Co . to C. Fuhr ; 9th

January, 1935 (Exhibit 13) Part letter C . H. Fuhr to Maitland

& Co . ; 1st March, 1935 (Exhibit 10) Letter Laporte to C .

Fuhr ; 11th March, 1935 (Exhibit 7) Letter Fleishman & Co.

to C. Fuhr ; 14th March, 1935 (Exhibit 6) Writ Fuhr v. Fuhr

claiming alimony ; 15th March, 1935 (Exhibit 16) Part letter

C. Fuhr to Fleishman & MacLean ; 21st March, 1935 (Exhibi t

1) Deed Fulir to Laporte ; 26th March, 1935 (Exhibit 15 )

Statement of claim Fuhr v. Fuhr° ; 19th August, 1935 (Exhibit

4) Judgment Fuhr v. Fuhr for alimony as from 6th June, 1935 ,

$25 monthly ; 5th September, 1935 Writ Fuhr v. Fuhr and

Laporte ; 14th September, 1935 (Exhibit 5) Fuhr v. Fuhr°

aliocatur $437 .75 ; 21st September, 1935 (Exhibit 2) Fuhr v .

Fuhr Writ fi . fa . ; 2nd October, 1935 (Exhibit 3) Fuhr v. Fuhr

Order to sheriff to sell .

It does not appear from the evidence that, at the time of the
making of the conveyance which is attacked, the defendant Fuh r

had any creditors and it further appears that at that time h e

was not in insolvent circumstances. The Fraudulent Prefer-

ences Act, therefore, is of no assistance to the plaintiff .

The conveyance was for a purported consideration of $1,000 .

No such consideration passed nor was contemplated . It i s

sought to support the conveyance on the ground that the tru e

consideration was an undertaking by the daughter to suppor t

the father as set out in her letter to her father of 15th March ,

1935 (Exhibit 16) . It seems the plaintiff had acquired the

habit of bringing actions against her husband . She had brought
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three or four in Saskatchewan and another one was in the offing
as intimated by the letters from her solicitors of 5th January
and 11th March, 1935 (Exhibits 12 and 7) . The plaintiff was

the second wife of the defendant Fuhr . Husband and wife
were each approximately 60 years of age. The wrangling as
between the wife and the husband is regrettable and result s

chiefly in the dissipation of assets . The husband made n o
attempt to conceal the fact that he was "fed up" with his wife' s
numerous lawsuits and the daughter was entirely in sympath y
with her father and of the opinion that her stepmother was mor e
solicitous about the financial welfare of her nine children by
her first husband than she was about the financial welfare o f
her husband. The defendant Fuhr wrote his daughter in
February, 1935, "hinting" to her that she might support him

for the remainder of his life . The letter has not been produced.
The daughter replied under date March 1st, Exhibit 10 :

Now my offer is this : Transfer this property [Carolina Street property ]

over to me and 1 promise to support you for the remainder of your life .

At that time the daughter was unmarried and had a modes t

employment at Timmins, Ont. She was about to be married to
her present husband who was, as she said, "only a workin g
man." A few days after the receipt of the letter from the
daughter, to wit, on the 21st of March, 1935, the father deede d

the Carolina Street property to the daughter . The affidavit o f

the witness to the document was sworn to on the 22nd of March
and the deed was registered in the Land Registry office at Van-

couver on the same day . The evidence of the daughter wa s

taken on commission and she swore that the deed had been sen t
to her, that she had signed it and returned it to her father .
She was obviously mistaken . The father bore the expense of
the conveyance and its registration and has substantially man -

aged the property from then until now although the daughte r
does swear that she paid some taxes . This is not verified by any
documentary evidence . The promise to support the father made
by the daughter is possibly a meritorious consideration but i t

is not a valuable consideration . The grantor endeavours t o
secure future maintenance—a benefit for himself, in consider-
ation of the transfer . This was the interpretation put upon suc h
a transfer in Conrad v . Corkam (1902), 35 T .S .R . 288, a

S . C .
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decision of the Full Court of Nova Scotia . The whole of the
evidence leads but to one conclusion, namely, that the real inten t

of both parties was to put the Carolina Street property beyond
the reach of the plaintiff and thereby to hinder and delay th e
plaintiff in the event of her obtaining a judgment against her
husband for alimony.

It was submitted by counsel that the action was one of tor t
and that the wife was therefore prohibited from bringing i t
under section 13 of the Married Women's Property Act . It is
an action upon the statute and not in tort within the meaning of
section 13 . Vide Shephard v. Shephard (1925), 56 O.L.R. 55 5
and Holton v. Holton (No . 2) (1917), 86 L .J.K.B. 633 at pp.
637 and 639.

The alimony action was launched 14th March, 1935, an d
judgment was had for alimony at $25 per month as from 6t h
June, 1935, on 19th August, 1935, and for costs subsequentl y
taxed at $427 .75 . The alimony is in arrears and the costs ar e
unpaid. If the alimony alone were unpaid I think the action
would have to be dismissed, the judgment for alimony not being
a final or conclusive judgment . Vide Robins v. Robins, [1907]
2 K.B. 13. The judgment as to alimony is not res judicata as
between the parties . With respect to the judgment for alimony
it may be said, as was said by Lord Herschell in Novvion v .
Freeman (1889), 15 App. Cas. 1 at p. 9, a debt as between th e
parties was not established "conclusively, finally and forever "
but the judgment for costs in the action was final and the cost s
remaining unpaid a debt does exist on the part of the husban d
in favour of the wife .

The plaintiff brought this action on behalf of herself and al l
other creditors . At the date of the commencement of this action ,
namely, 5th September, 1935, she was a judgment creditor a s
set out above but there were, it seems, no other creditors . A writ
of fi . fa . in the alimony action was placed in the hands of th e
sheriff of the County of Vancouver 23rd September, 1935, an d
the sheriff seized certain goods of the defendant Fuhr on th e
24th of September. By order of MCDONALD, J. on 2nd October ,
1935, the sheriff sold . He did not, however, realize sufficien t
to liquidate the judgment. No return of nulla bona was made.

$ . c .
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Counsel submits that the plaintiff in actuality brings thi s
action on behalf of herself alone (there being no other creditors )
and he refers to the pleadings wherein the plaintiff alleges tha t
the transfer was made with intent to defeat "specifically the
plaintiff." Fide paragraphs 5, 7 and 10 of the statement of clai m
and the prayer, clause (b) . I think it is immaterial that it has
not been shown that there were other creditors . The existence
of other creditors at the time of the conveyance would have been
a fact to be taken into consideration in determining whether o r
not the conveyance was made with intent to defeat, delay, etc . ,
but where that intent is proven, apart from the fact of th e
existence of other creditors, the transaction comes within the
purview of the statute as one which is void . Vide In re 1Iad-
de zee° (1884), 27 Ch. D. 523 at 529 where North, J. says :

The decree, therefore, will be a declaration that the conveyance is voi d

against the plaintiffs and the other creditors of Maddever deceased . It

must be as against the other creditors also as matter of form, although i t
does not appear there are any others .

And in Edmunds v. Edmunds, [1904] P. 362 at 376 Gorel l
Barnes, J . in referring to the case of Freeman v . Pope (1870) ,
5 Chy. App . 538 observes :

Although in the case cited other creditors, if any, are formally taken not e
of in the judgment as reported, it appears, in fact, that there was only on e
particular creditor delayed or hindered.

May in his text-book on Fraudulent and Voluntary Disposition s
of Property, 3rd Ed., p . 48, lays it down upon the authority of
Railing v . Bishopp (1860), 29 Beay . 417 that where a fraudu-
lent conveyance was made pendenle 1de the existence of an y
debts whatsoever at the time of conveyance is immaterial . In
that case the defendant, after notice of trial in an action o f
trespass, executed a voluntary conveyance of real estate to hi s
daughter . The verdict went against him and it was held tha t
the conveyance was void under the Statute of Elizabeth it being
intended to defeat the plaintiff in the action. b' iileman v. Ash-
down(1742), 2 Atk . 4 7 7 at p . 481 is to the same effect, and see
also May, supra, at p. 311 .

The defendant Fuhr not only did not allege that he had othe r
assets within the jurisdiction available to satisfy the judgmen t
of the plaintiff but on the contrary in his examination for dis-
covery he took the position that he had no other assets . Vide
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Questions 138 to 141 inclusive, also Exhibits 13 and 16.
Counsel submitted that it must be shown that the plaintiff ha d
exhausted her strictly legal remedies before relying upon a n

equitable remedy. Boyd, C. in Claikson v . Dupre (1895), 1 6
Pr. 521 at 523 regards such an action as this as being one o n
statutable tort and not of an inherently equitable character . In
In, re lladdever, supra, at p . 532 it is clearly laid down by th e
Court on the appeal from North, J . that the right of a plaintiff
under 13 Eliz . c . 5 is a legal right . Baggallay, L.J. at 531 says
"but the plaintiffs had a legal right," and he makes it amply clea r
that in that case the relief sought was not merely on equitable
grounds. Cotton, L.J . at p . 532 takes the same view an d
Lindley, L.J. agrees and it is not to be forgotten that after al l
13 Eliz. c . 5 was merely declaratory of what was previously th e
Common Law of the land . Fide Rickards v . The Attorney -

General (1845), 12 Cl . & F. 42 and this has been the view
taken not alone in the Courts of the United Kingdom but in th e
Supreme Court of, the United States—ride Hamilton v. Russel l
(1803), 1 Cranch 309 .

Counsel for the defendant Laporte submitted that the plaint-

iff must have had a judgment or process of execution in respec t
of which she was entitled independently of other creditors of
the debtor to equitable relief as against the property comprise d
in the settlement before launching this action and cites Smith v .

Hurst (1852), 10 Hare 30 in support . Smith v. Hurst does no t
support that proposition . That was a ease of a plaintiff suin g
on his own behalf alone and not of a plaintiff suing on behalf o f
himself and all other creditors .

Counsel for the defendant further submits that the plaintiff
should have had recourse to the Execution Act, R .S.B.C . 1924 ,

Cap . 83, See . 38 et seq. I am not of that opinion . Without

expressing an opinion as to whether or not the plaintiff migh t
have had her remedy under that Act it is obvious that had sh e
relied upon it the very issue involved in this action would hav e
come up for trial . In any event the course she took was a well -
established course available to her, as it has been to persons i n
her position, since the passing of 13 Eliz . e. 5 and even prior to
that time, as pointed out above, at Common Law.
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There will be a declaration, therefore, that the conveyance i s

void against the plaintiff and the other creditors of the defendan t

Fuhr. As to the form of the judgment reference might be had

to Bolt v. Smith (1856), 21 Beay. 511 at p . 517 and In re

iladdever, supra, at 529 and May, supra, 316 . Plaintiff will

have her costs .
Order accordingly .

S .C .
In Chambers

REX v. BERU.

	

1936

	

Criminal law—Conviction--Appeal—Surety for costs—Appeal dismissed

	

Feb .6 ;

	

Payment of costs by surety—Assignment of judgment by minister o f

	

March

	

11 .

	

pensions to surety—Application by surety to enforce judgment —
R .S .B .C. 1924, Cap . 83, Sec . 38—Criminal Code, Secs. 761 and 762 .

B. appealed to the Supreme Court by way of a case stated from a summar y

conviction under The Opium and Narcotic Drug Act, 1929, and entered

into a recognizance pursuant to section 762 of the Code with K. as a

surety "to pay such costs as are awarded ." The appeal was dismissed

with costs, and after taxation of the costs formal judgment was entered

and registered under the Execution Act . The King, represented by the

Minister of Pensions and National Health of Canada then assigned th e

judgment to K., who had paid the costs to the minister . On the appli-

cation of K. under section 38 of the Execution Act to enforce the

judgment :

Held, that the word "action" in section 38 of the Execution Act does no t

include a criminal proceeding, and this judgment is not one which can

be enforced under said section .

APPLICATION to enforce a judgment under section 38 of

the Execution Act. The facts are set out in the reasons for

judgment . Heard by ROBERTSON, J. in Chambers at Victori a
on the 5th of February, 1936 .

'Whittaker, for Kabul Singh .

Stuart Henderson, for Beru.

Cur. adv. vult .

11th March, 1936.

PLOBEI rsox, J . : Bern appealed, unsuccessfully, by way of
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case stated to the Supreme Court of British Columbia under

	

s. C.
In Chamber s

section 761 of the Code, from a summary conviction under The

	

193 6
Opium and Narcotic Drug Act, 1929, Can. Stats. 1929, Cap .
49. The accused entered into a recognizance, pursuant to sec -
tion 762 of the Code, with one Kabul Singh, as his surety "to

	

BER U

pay such costs as are awarded" by the Court. The order dated
Robertson, J .

the 9th of February, 1934, dismissing the appeal provided "that
the costs of and incidental to this appeal be taxed by the registrar
and be paid forthwith after taxation by the appellant to th e
registrar ." The costs of the appeal were taxed at $205 and on
the 19th of May a formal judgment was entered for the sum o f
$245 which included the $205 and a further amount of $40
which is not now in question. This judgment was registered
under the provisions of the Execution Act, Cap . 83, R.S.B .C .
1924, on the 19th of May, 1934 . On the 13th of November,
1935, His Majesty the King represented by the Minister o f
Pensions and National Health of Canada, the Honourable
Charles G. Power, purported to assign the judgment to Kabul
Singh who had paid the costs to the minister.

Kabul now applies under section 38 of the Execution Act ,
to enforce this judgment . It is submitted on behalf of Beru (1 )
that as a matter of public policy Kabul cannot force Beru to pay ;
(2) that it is not shown that the minister had any power t o
assign the judgment and he could not do so unless first authorize d
either by statute or order in council ; and (3) that the Execution
Act does not apply to a judgment in a criminal proceeding .

I think the first point fails on the authority of Jones v .
Orchard (1855), 16 C.B. 614 .

Assuming the second point to be good I think, although it i s
not necessary to decide and I do not so decide, that Beru woul d
be subrogated to the rights of the Crown and could enforce suc h
rights in the name of the Crown. See In re Pathe Freres
Phonograph Co. of Canada Limited (1921), 50 O.L.R. 644 ;
The Queen v. Fay (1879), 4 L .R. Ir. 606 ; and Manning' s
Exchequer Practice, 2nd Ed., 70.

Now turning to the third point it is clear that the judgmen t
was recovered in a criminal proceeding. Section 38 of the
Execution Act gives certain rights where "any judgment

REx
v.
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creditor in an action has registered a judgment as aforesaid . "
"Action" is defined in section 2 of the Act to "include all action s
at law and suits in equity, and all other proceedings, either a t
law or in equity ." I do not think a criminal proceeding coul d
be properly described as an action or proceeding at law or a
proceeding or suit in equity .

Lord Watson speaking on behalf of the Privy Council i n
Dilworth v. Commissioner of Stamps, [1899] A.C. 99, said at
pp . 105-6 :

The word "include" is very generally used in interpretation clauses i n

order to enlarge the meaning of words or phrases occurring in the body o f

the statute ; and when it is so used these words or phrases must be con-

strued as comprehending, not only such things as they signify according
to their natural import, but also those things which the interpretatio n
clause declares that they shall include . But the word "include" is sus-

eeptible of another construction, which may become imperative, if th e

context of the Act is sufficient to shew that it was not merely employe d

for the purpose of adding to the natural significance of the words or
expressions defined. It may be equivalent to "mean and include," and i n

that case it may afford an exhaustive explanation of the meaning which .

for the purposes of the Act, must invariably be attached to these words o r

expressions.

If the word "include" merely expands the meaning of th e
word "action" then because of section 46 of the Interpretation
Act, section 2 of the Supreme Court Act applies and in tha t
section it is provided that unless the context otherwise requires :

`"Action" means a civil proceeding commenced by writ or in such othe r

manner as may be prescribed by Rules of Court, but shall not include a

criminal proceeding by the Crown .

There is nothing in the context which requires a different
meaning to be applied to the word action and it is therefore
clear that action does not include a criminal proceeding . If on
the other hand the word "include" is equivalent to the word s
"mean and include" then as I have said above the judgment in
this case was not given in an action as defined in section 2 o f
the Execution Act .

In my opinion therefore the judgment is not one which can
be enforced under section 38 .

The application must be dismissed .

Application dismissed.
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RE RAY AND HELEN E. J. CHRISTIAN .

Infant—Custody—Divorce—Access of guilty mother—Death of father —
Welfare of child—R .S.B .C. 1924, Cap . 101 .

In December, 1923, a girl was born to Harold and Olive Christian . In May ,

1932, the wife left her husband and lived with one Ray . The husban d

then placed the child with Mr. and Mrs . Jacques where she has remaine d

ever since. The husband brought divorce proceedings and a decree

absolute was made in September, 1932, giving the sole guardianshi p

and custody of the child to the husband . Mrs . Christian married Ray

in October, 1932. In November, 1935, the child's father died, and by

his will he appointed his father and mother to act in his place a s

guardian of the child under section 6 of the Equal Guardianship of

Infants Act . The grandfather pays the Jacques $10 per month for th e

keep of the child . On an application by the mother for custody of the

child :

Held, that the custody of the child should remain for the present where it

is, but the matrimonial offence whieh the mother committed is not a

bar to access, and an interim order was made, subject to being varied

or modified as occasion may require, allowing the applicant to see th e

child once a week, restricted by certain safeguards .

PETITION for the custody of a child by its mother under

the Equal Guardianship of Infants Act . The facts are set ou t
in the reasons for judgment . Heard by ROBERTSON, J. in
Chambers at Victoria on the 25th and 26th of 1Tarch, 1936 .

C. L. Harrison, for petitioner.
Clearihue, for respondent.

Cur. adv . Mt.

2nd April, 1936 .

ROBERTSON, J. : This is an application under the Equa l

Guardianship of Infants Act . Harold and Olive Christian ha d

one child, Helen Elizabeth Jane Christian born on the 3rd o f
December, 1923 . In May, 1932, trouble arose between th e
Christians over a man named Ray with the result that Mrs .

Christian, saying she preferred Ray to her child, left thei r

home. Her husband placed the child with Mr . and Mrs. Jacques
on the 9th of May, 1932, where she has remained ever since . On
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the 16th of June, 1932, Christian filed a divorce petition naming

Ray as co-respondent . On the 1st of September, 1932, a decre e
absolute was made ; it gave the sole guardianship, custody and
control of the child, during her minority to the husband, with
liberty to apply . The decree did not, as it might have done,
contain any declaration as to the unfitness of the wife to have
the custody of the child (see section 12 of the Act under whic h
this application is made) . On the 19th of October, 1932, Mrs .
Christian married Ray. On the 27th of November, 1935 ,

Christian died and by his will appointed his father and mothe r
William and Elizabeth Jane Christian to act in his place a s
guardian of the child . This appointment was made pursuant t o
section 6 of the Act . Mrs. Christian has resigned as guardian .

Upon the death of either parent the survivor becomes the sole
guardian unless (a) the deceased has under section 6 appointe d
a person to act in his place as guardian or (b) the survivor wa s
not solely or jointly with the other parent a guardian, of his or
her minor children, in which case he or she would not thereupon
become such guardian except by order of the Court . By reason
of the divorce decree the applicant can only become a guardian
if she obtains an order of the Court appointing her . Mrs. Ray

now petitions (the application should have been by notice of
motion—In, re Bef olchi (1919), 27 B. C . 460, per MARTIN, J.A.
at p. 465) that she be granted "the guardianship, possession an d
control of the said child during minority ." The application to
appoint the applicant as guardian is made under section 8 o f
the Act, and, under section 13 of the Act, as to the possession and
control . No application is made for the removal of William
Christian under section 14 of the Act and no case was made ou t
for his removal. In accordance with the wishes of his son h e
has allowed the child to remain with the Jacques to whom he
pays $10 a month for her keep.

The matter then resolves itself into this : first, should the
mother be appointed a guardian in which case she and Christia n
world be the two guardians of the child ; second should th e
custody of the child be given to the applicant, and third, in an y
event should she have any right of access .

Pursuant to section 13, when considering the questions of
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custody and right of access I have to bear in mind the welfare
Incambers

of the infant and the conduct and wishes of the parents .

	

1936

First, as to the welfare of the infant. The applicant and her
RE RA Y

husband are on relief. They and the applicant's mother live in

	

AND

a small apartment in which there are two bedrooms and the CHRISTIA N

child in the event of the custody being given to the applicant Robertson, J .

would have to sleep in the same room as her grandmother . The
Rays are not church-going people . They have no children .
They have changed their place of residence several times sinc e
their marriage . The Jacques have been living in their presen t
residence for about 20 years . They have an adopted daughte r
fifteen years of age who occupies a bedroom with the child .

The child is attending the Quadra School and it is stated b y
Jacques that she is a bit backward owing to the fact that sh e
had been shifted from one school to another owing to famil y
troubles. If she were in the custody of the applicant there woul d
be, necessarily, a change of school which would, probably, no t
be an advantage to her . Then the evidence shows that she ha s
been receiving proper religious instruction . The Jacques are
very kind to the child and she appears to be very happy with
them and their adopted daughter . Jacques is a marine engineer
and is able and willing to pay for her maintenance and educa-
tion. William Christian is a rancher and is able and willing
to support her . She is his only grandchild. I saw the child in
my private room. She appears to be healthy and comfortabl y
dressed and a very intelligent child . She repeated what she said
in Chambers, viz ., that she did not want to see her mother agai n
or to go with her or to have her come to see her . She says she
does not like Ray .

Then as to the conduct of the parents . It must be borne i n
mind that the applicant left the child for her lover and althoug h
she has seen the child on a number of occasions since 1932, th e
child has been brought up by the Jacques since she was nin e
years of age and knows very little of her mother. Then it i s
evident the wish of the father was that the applicant should
have nothing to do with the child . It would be useless to appoin t
the applicant a guardian unless she got the right to the custody
of the infant . I can see no benefit to the child in appointin g

29
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her mother as guardian and I refuse this part of the application .

1936

	

In Ili re Matltieson (1918), 87 L.J. Ch. 445, in dealing with
the question of welfare of a child Swinfen Eady, said at pp .
447-8 :

I think the law of the case is summed up in a very few words by Lor d
Justice Lindley in the case of McGrath, la re (1892), (62 L.J . Ch . 208, at
p . 211, (1893] 1 Ch . 143, at p . 147), when he said : "The next point to
consider is the duty of the Court towards a penniless child under the car e
of a legal guardian who is able and willing to maintain and educate the
child at his own expense. The duty of the Court is, in our judgment, t o
leave the child alone, unless the Court is satisfied that it is for the welfar e
of the child that some other course should be taken ." This is the passage
to which I draw particular attention. "The dominant matter for the con -
sideration of the Court is the welfare of the child . But the welfare of a
child is not to be measured by money only, nor by physical comfort only .
The word welfare must be taken in its widest sense . The moral and religious
welfare of the child must be considered, as well as its physical well-being .
Nor can the ties of affection be disregarded . "

In view of the conditions which I have mentioned and th e
child's feeling towards her mother and Ray and applying th e
law as summed up by the learned Lord Justice I think th e
custody of the child will have to remain for the present wher e
it is. Then should the petitioner be entitled to access. The
matrimonial offence which she committed is not a bar . In Stark
v. Stalk and Ili/chins, [1910] P . 190 at pp . 193-4, the Cour t
of Appeal said :

We only desire to add that the matrimonial offence which justified th e
divorce ought not to be regarded for all time and under all circumstance s
as sufficient to disentitle the mother to access to her daughter, or even to
the custody of her daughter, assuming her to be under sixteen . The Cour t
ought not to lay down a hard and fast rule on this subject . The statutor y

power conferred upon the Court ought, in the language of Lopes, L.J ., "to

be exercised discretionally according to the particular circumstances in eac h
case in which its interference is invoked ." 118941 P. at p . 307 . And it i s
always to be borne in mind that the benefit and interest of the infant is th e
paramount consideration, and not the punishment of the guilty spouse . The
fact that change of custody or liberty of access may unsettle the mind o f
the infant is only a circumstance to be considered, and ought not to b e
regarded as a complete bar to any change or new order for access .

This case was followed in B. v. B., [1924] P. 176 . I think
the principle laid down in the above ease should be applied t o
an application, such as this, under the Act .

The question is what is for the benefit of the child? Mr .
Christian swears that he knew it was the wish of his son tha t
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the child should be cared for by the Jacques and brought up b y
them as if she were one of their children. The Jacques sa y
they are prepared to give Mrs. Ray reasonable access to Helen .
William Christian does not wish the mother to have access t o
the child. She is living a decent married life at the present tim e

and I should think has the interest of the child at heart. I feel

that I should not entirely cut off Mrs . Ray from any association

with her child ; yet I realize that if she is given access she ma y
make the child unhappy . From time to time since the child
has been living with the Jacques she has written a number of
affectionate letters to her mother, the last one being as late a s
the 13th of February, 1935 . Under these circumstances I

propose to do as was done in B. v. B., supra, at p. 183, viz ., "to
make an interim order for access, not a final order, but one tha t
can be varied or modified as occasion may require ." The
applicant is to be allowed to see the child once a week at th e
home of the Jacques in the presence of either one of the Jacque s
or William Christian or at such other place, and in the presence
of such other person or persons as may be agreed upon for tha t
purpose between the petitioner and William Christian or on e
of the Jacques. The interviews of the applicant with the chil d
shall not exceed one hour in length or be repeated until th e
expiration of a week from the last previous interview . Ray i s
not to be present at any of these interviews . Mrs. Ray is to
undertake not to attempt in any way to prejudice the chil d
against the Jacques or Christian . In this way, as Atkin, L.J. .
said in the B. v. B. ease, supra, the Court will be able to decid e
what effect this access will have on the interest of the child .
If it is beneficial or at any rate if it does no harm it may ver y

well be that an application may be made for further access . Tf
it is not satisfactory the right of access may be taken away. The
petition will be adjourned to permit of any further applicatio n
being made .

Order accordingly .
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RE MAX LEISER, DECEASED AND THE SUCCESSIO N
DUTY ACT .

Taxation—Succession duties—Petition by executors of estate—Real property
—Fair- market value—Meaning of—R.S .B.C. 1924, Cap . 244, Sec . 40 .

In order to fix the "fair market value" within the meaning of the Successio n

Duty Act of a number of lots partly vacant and partly occupied by

buildings out of repair in areas outside the business section of the City

of Victoria, real estate witnesses differing widely as to their value, an d

offers for sale at the prices fixed by the executors not being taken up ,
it was

Held, that the values given by the executors should be accepted as the "fai r

market value" at the time of deceased's death .

P ETITION by the executors under section 40 of the Succes-
sion Duty Act to have determined the amount of duty payabl e
in respect of certain lands belonging to the estate of the lat e
Max Leiser, who died on the 5th of April, 1935 . The facts are
set out in the reasons for judgment . Heard by ROBERTSON, J .
in Chambers at Victoria on the 30th of March, 1936 .

_1 . D . Crease, for executors.
Jackson, K.C., for the Minister of Finance .

Cur. adv. volt .

22nd April, 1936 .

ROBERTSON, J . : The executors of the late Max Leiser, who
died on the 5th of April, 1935, petition under section 40 of th e
Succession Duty Act to have determined the amount of dut y
payable in respect of certain lands belonging to the estate .

The executors, in the affidavit required by section 12 set ou t
the `"market value" of these lands . The Crown placed higher
values on them. The lands with the respective valuations ar e
as follow :

Executors'

	

Crow n
Lands

	

valuation

	

valuation

Lot 107 Victoria. City

	

$32 .800

	

$33,800

Lot 816 Victoria City

	

1,500

	

3,600

Lot 819 Victoria City

	

2,500

	

6,300

Lots 1 . 2 . 3, 4, and 5 Oak Bay

	

1 .000

	

2,230

~<. interest lot 4, Hope, B .C .

	

nil

	

500

Lot. 10 Victoria District, Langford, B .C .

	

1,000

	

1 .800

$38,800

	

$48,230
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This petition was then filed . The petitioners said that i n
fixing their valuation of lot 107, they had based it on the
assessed value, but found on enquiry they were mistaken i n
adopting this, for various reasons which they mention . They
now place the fair market value at not more than $15,000 . They
further said they have made further enquiries into the increase d
valuations placed on the other lands by the Crown and that the y
are not warranted . Section 3 of the Act says that in determin-
ing the value "the fair market value shall be taken as at the
date of the death of the deceased." Cases have been cited i n
which the meaning of the words "actual value" (The Bishop of
Victoria v. The City of Victoria (1933), 47 B .C . 264) ; and
"fair actual value" (Pearce v . City of Calgary (1915), 5 4
S.C.R. 1, and Frierson v. Edmonton, [1917] 2 W.W.R. 1139 )
have been considered .

Fullerton, J .A., referring to Pearce v. City of Calgary, supra ,
said in Be Nairn Estate, [1918] 2 W.W.R. 278, in which the
Court was considering the meaning of the words "fair marke t
value" in the Manitoba Succession Duty Act, at 292 :

The principles laid down in the last mentioned case cannot, however,
apply here owing to the difference in the wording of the two statutes .

I think this is true of the other two decisions above cited .
In L'ntermyer Estate v. Attorney-General for British Colum-

bia, [1929] S .C.R. 84, in which the Court had to decide th e
meaning of the words fair market value in the then Britis h
Columbia Succession Duty Act, Mignault, J. said at 91 :

It may, perhaps, be open to question whether the expression "fair" adds

anything to the meaning of the words "market value," except possibly t o
this extent that the market price must have some consistency and not be
the effect of a transient boom or a sudden panic on the market .

See also MACDONALD, J .A., in The Bishop of Victoria v . The
City of Victoria, supra, at 280, where he said, in interpreting
the words "fair actual value" the word "fair" adds little to the
phrase. In Untermyer Estate, supra, Mignault, J . said at p .
91, that the dominant word was evidently "value" in determin-

ing which, the price that could be secured on the market, i f
there was one, was the best guide .

In Lord Advocate v . Earl of Home (1891), 28 Se. L.R. 289 ,
at 293 referred to by Sir Lyman Duff, C .J. in Montreal Island
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Power Co. v . The Town of Laval des Rapides, [1935] S.C .R .
In Chamber s

1936

	

304, Lord \IacLaren said :
Now, the word "value" may have different meanings, like many othe r

RE MAX words in common use, according as it is used in pure literature, or in a

LEISER, business communication or in conversation. But I think that "value" whe n

DECEASED it occurs in a contract has a perfectly definite and known meaning unles s
AND

there is something in the contract itself to suggest a meaning different from
Tn.E

SUCCESSION the ordinary meaning . It means exchangeable value—the price which th e

DUTY ACT subject will bring when exposed to the test of competition .

Robertson, J .
In The Bishop of Victoria, supra, 11ACDO NALD, J .A., with

whom "MARTIN and 11cPIIILLIPs, JJ.A., agreed, said at p . 280 :

There are two kinds of value known to economists, viz., value in use an d

value in exchange . An article may have great value in use because of

special properties or characteristics not susceptible to measurement b y

commercial standards and have comparatively little value in exchange . It

is the latter measure of valuation properly understood however, that shoul d

be applied .

Sir Charles Fitzpatrick, speaking with the concurrence of all

the members of the Court (see Montreal Island Power Co . v .

The Town of Laval des Rapides, supra, at 306), said :
Speaking generally the intrinsic value of a piece of property must neces-

sarily be the price which it will command in the open market and . . . .

The Court of Appeal for Ontario had to consider the mean-
ing of the words "fair market value " in the Succession Duty

Act of that Province . That Act is very similar to our Act . The

case was Re Marshall (1909), 20 O.L.R . 116 . Osler, J .A. said

ar p . 121 :

The sworn market value must necessarily be an estimate of such value —

what, in the best opinion of the executor, the property was worth ; and th e

market value is the fair market value, that is to say, the price which, a t

the prescribed time, could probably have been obtained or made in the open

market : Belton v . Landon County Council (1393), 68 L .T. 411 .

Meredith, J .A. said at p . 126 :

Its actual value then—for the purpose of giving effect to the enactmen t

in question—was the amount for which it could then have been sold, it s

value in the market at that time, or, as required to be sworn to by th e

executor, "the market value thereof ;"	

The question then is what prices could probably have bee n

obtained for these properties in the open market at the relevan t

date .
The evidence of W . H. Davies shows that Leiser was anxiou s

to sell lot 107 at $15,000 but could not get an offer . In January ,

1935, Davies was instructed to stop paying the taxes on, and t o

sell lot 816 for $2,000 and lot 419 for $2,500 (or ally reasonable
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price) and that he had not been able to obtain any offer . He
was also at the same time instructed to sell the Oak Bay land s
for $1,000 and prior to Leiser's death and shortly afterward s
he managed to sell these lots for 'this figure . He was also
instructed to sell the Langford lands "for $1,000 or any price"
and he has not been successful in obtaining an offer . From thi s
and the evidence of other witnesses it is clear to me there wa s
no sale for these lands (except Oak Bay lands) for some tim e
prior to Leiser 's death and since. It is not possible to say these
properties had a market value based upon . actual sales in th e
market. Then, as I read the judgment of _1\lignault, J ., in the
I'ntevniyer case, supra, other means must be resorted to t o
determine the market values .

I now deal with lot 107 which is situate at the corner o f
Blanshard and Johnson Streets. Bridgman's evidence show s
that the owner of this property had lost money on it for 20 years .
As an investment the property without, at least, considerabl e
expenditure upon it could not be made to pay . Four witnesse s
for the Crown gave evidence as to its value . ()ken the assesso r
for the City of Victoria said . a "full fair value" was the "actual
value" or $32,800 . He was not aware of the requirements o f
the Succession Duty Act, viz ., "fair market value."

This value was based on sales of property, for the main part ,
made several years before Leiser's death, and, not in th e
immediate vicinity of lot 107 ; also, in part, on a letter written
on the 31st of May, 1030, by Leiser to the City of Victoria
offering to take $15,000 for part of this lot . Apart from th e
fact that this letter was written five years before his death it i s
at best only a statement of what he was willing to take and i s
not evidence of the market value either, then, or at the time o f
his death .

The second. witness was Winslow who thought the "fai r
actual value " was $33,000, "if properly developed ." IIe mean t
by this that a purchaser could afford to pay this amount for i t
and then with a further expenditure of $100 in alterations to th e
existing building and of $5,000 to $6,000 on the erection of a
building on the vacant part of the lot the property would be a
good investment . He did not think a purchaser could be found .
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In my opinion he really regarded the matter as a speculation .
The third witness for the Crown was Heath, who said h e

thought the "fair actual value" of lot 107 as it stands, i s
$33,000. He further thought that with the construction of a
building at a cost of $5,000 on the vacant part of the lot an d
alteration of the existing building the revenue from the propert y
would be such as to make lot 107 a good investment .

The fourth witness was McKay who thought the minimum
actual cash value today was $33,000 "if properly rented an d
improved." He thought that the property with the construction
of a new building on the unoccupied part at a cost of $4,50 0
would render the property a good investment. No one stated
that the property could have been sold in open market at th e
figure he placed upon it at the time of Leiser's death. Agains t
these views there are two witnesses. The first was Bridgman .
His view was that the property was not in a good business area ;

that Blanchard Street was not a through street and the store s
on it were small and unimportant and scattered ; that the
locality was not attractive to a purchaser. He did not know of
any property that had been sold there for some years and h e
finally placed its value at $7,500 to $10,000 . The other witness
was Forman, one of the petitioners . His view was that the
property was not a suitable one for building new stores ; that
"that part of Blanshard Street was not used for shopping" ;
that there were few stores on it and there was little demand fo r
the existing stores, and that in his opinion the existing building
was only suitable for a rooming-house . He had acted as Leiser's
agent and was very familiar with the property . He further
said that shortly after this petition was filed, viz ., the 21st of
November, 1935, various enquiries were received by the execu-
tors for particulars of the Cecil Hotel and that the executor s
told "all agents and others " that the executors would sell fo r
$15,000 . One prospective purchaser obtained all details relatin g
to the property and then declined to go on with the purchase ,
hut nothing more has been heard of any enquiries .

This evidence is only of value because it is common groun d
that conditions have not chanted materially since the date o f
Leiser's death .
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Heath valued lot 816 at $3,500 saying the income wa s
sufficient to pay taxes, repairs, insurance and managemen t

expenses . Forman who obtained the actual figures with regar d
to income and expenses shows that there was a loss of $62 .48 on
this property last year . Bridgman says the house is muc h

decayed and will soon be unrentable ; that there is no deman d
for sites in this block ." He mentioned a recent sale of a house
and lot next to lot 816 for $1,250 but does not describe the kin d
of house which was included in this sale . McKay values the
lot at $3,600 . Bridgman 's value was $1,250 . Forman placed
the value at $1,500 . He says the improvement on lot 816 is a
small cottage which is in such a bad shape of repair that it can -
not be considered of any real value .

Lot 819 has a house on it . Heath and McKay value this lot ,
respectively, at $5,800 and $6,300 ; while Forman and Bridg-
man value it at $2,500 and $1,500 respectively. Forman say s

the house on the property is 40 years old and in a very ba d
state of repair ; that in 1934 the net profit on the property wa s
$17 .39. Heath and _McKay value the Langford lands at $1,870
and $1,875 respectively and Forman at $1,000 . Davies tried to
sell them at $1,000 or any other sum and failed to get a pur-

chaser . No evidence was given with reference to lot 4, Hope ,
B.C. There are no sales to assist me with regard to any of th e

above-mentioned properties . The real estate witnesses differ
widely as to their value . While the loss on lot 816 was small
and the profit on lot 819 was also small neither of these proper -

ties could be regarded as investments .

In these circumstances I am unable to say the market value
of, these properties is greater than the amount fixed by th e
executors. Idington, J . in his judgment in Pearce v . City of

Calgary (1915), 9 W .W.R. 668 said at 672-3 :
. . . there are generally some prudent persons possessed of means o r

credit who will attempt to measure the forces at work making for a present

shrinkage in values for a time and again likely to arise making for a n

increase of value .

Such men are few in number and of these only a very small percentage

perhaps are able to make a rational estimate of these reversible currents ,

and a still smaller percentage willing to venture the chances of thei r

investment on the strength of their best judgment . They know that th e

shrewdest and most far seeing may be mistaken .
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I do not think that any one of these persons if the propert y

had been offered for sale at the time of Leiser 's death would

have paid more than the amount which I now fix as the the n

fair market value : Lot 107, $15,000 ; lot 816, $1,500 ; lot 819 ,

$2,500 ; Oak Bay lots, $1,000 ; lot 4, Hope, B .C ., nil ; lot 10,

Victoria District, Langford, B .C., $1,000 .

Order accordingly .

DYMOND v. WILSON .

Negligence—Damages—Bare licensee—Defective railing or stairway —

Liability of owner .

A two-story building constructed in 1892 was purchased by the defendant

in 1918 . The upper story, containing a large number of rooms, was

rented to the plaintiff's brother in 1930, who let out the rooms to th e

public . The plaintiff was his housekeeper . At the back of the uppe r

story was a verandah, at one end of which was a stairway that went

down the well of the building to a platform, and the stairs then turne d

at right angles to the wall, going to the courtyard below . At one side

of the platform was a railing extending at right angles from the wal l

to a post to which it was nailed, and at the wall end it was nailed t o

an upright that was held in place by a brace nailed to the floor of th e

platform . The plaintiff went down to the platform and when shaking

a curtain over the railing she leaned against it and it gave way precipi-

tating her to the floor of the courtyard sustaining injuries . The lease of

the upper floor does not mention the verandah or the stairway but bot h

were used for ingress and egress by the tenant who stored his garbag e

cans and firewood on the verandah, and had it swept from time to time .

In an action for damages for negligence :

Held, that the tenant had an easement over the verandah and stairway, bu t

the possession and control remained in the defendant, and the plaintiff

was a bare licensee . So far as a bare licensee is concerned the occupie r

has no duty to insure that the premises are safe, but he is bound not

to create a trap or to allow a concealed danger to exist upon th e

premises which is not apparent to the licensee, but is known to th e

occupier . There is no evidence here of the creation of a trap since the

tenant obtained his lease, and assuming the railing in its conditio n

was a concealed danger there is no evidence that the defendant kne w

of it. The action was dismissed .

1936
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ACTION for damages for injuries sustained in falling from a

stairway. The plaintiff leaned against a railing on the stairway
that broke away from its fastening, and losing her balance she

fell to the ground sustaining severe injuries . The facts are set

out in the reasons for judgment. Tried by ROBERTSON, J. at
Victoria on the 14th to the 16th of April, 1936 .

Whittaker, for plaintiff .
F. C. Elliott, for defendant.

Cur. adv. vult.

25th April, 1936 .

ROBERTSON, J. : The plaintiff sues for damages for injurie s
sustained on the 7th of July, 1935, by a fall from a stairway at
the rear of the London House, a two-story building, situate a t

the corner of Johnson and Broad Streets, Victoria, B .C. The

building was constructed in 1892. There is no evidence as t o
when the stairway was constructed, so I assume that it was buil t

at the same time . The' defendant has been the owner of these

premises since the 27th of August, 1918 . The lower floor was

let to various tenants . There were some 51 rooms on the uppe r

floor, known as the Broadway Rooms, which the plaintiff' s
brother, Dymond, who had been the tenant of these rooms since
the 3rd of April, 1930, let out to the public .

On the 31st of March, 1934, he obtained a renewal lease o f

"all the rooms on the upper floor of the London Building know n
as the Broadway Rooms " for one year . There was no covenant

by the lessor to repair . There was a provision that Dymond

might spend $150 on repairs to the roof in the event of repair s

being necessary, the amount spent to be deducted from the rent .
It was further agreed that in the event of his overholding, h e

was to continue to hold the premises as a monthly tenant on th e
same terms (except as to rent) .

There was a stairway leading from Broad Street to th e
demised premises which would be used by the occupants of th e

Broadway Rooms, as well as the tenant, and his family an d

servants . From the head of this stairway a ball led to a doo r

in the rear wall of the building which opened out on to a
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verandah, about 25 feet long and 6 feet wide . The building was
1936

	

"L" shaped . From the end of the verandah a stairway led down

DYMoND along a brick wall, to a platform and then at right angles to a
v .

	

courtyard, from which there was a passage-way to an alley an d
wILso

thence to Johnson Street . There was a railing on one side of the
R°berts°n, platform which extended at right angles from the brick wall t o

a post to which it was nailed . It was not fastened to the brick
wall but nailed to a 2 x 4 (Exhibit 5) which was held in place
by a brace nailed to the floor of the platform . The plaintiff had
been housekeeper for her brother since 1930 and had used th e

platform in the same way as on the day of the accident at leas t
a couple of dozen times .

I find that the plaintiff went down to the platform to shak e
some curtains which she put over the railing and leaned slightl y
against it with the result that it gave way and she fell to th e
floor of the courtyard, sustaining very serious injuries . The
railing gave way because it was rotten at both ends as was als o
the brace, where nailed to the verandah . There was no negli-
gence on the part of the plaintiff .

The defendant submits first that Dymond was the tenant o f
the verandah and stairway and if this is so, it is admitted by th e
plaintiff's counsel that she cannot recover . The lease does no t
mention the verandah or stairway nor does it demise the appur-
tenances . The defendant ' s counsel relies upon evidence whic h
shows that the verandah and stairway were from time to tim e
swept by someone on behalf of the tenant ; that the tenant ' s

garbage cans were kept on the verandah and taken down by wa y
of the stairway ; that the tenant 's washing was sometimes hung
on the verandah and that the tenant brought wood up the stair -
way to the verandah and stored it on the verandah . It further

appears there are some 50 chimney flues some of which are use d
by tenants on the ground floor who have to keep these clean an d
for this purpose use a ladder which rises from the verandah t o

the roof. In my opinion there was no tenancy of the veranda h

and stairway. I viewed the premises and in my opinion "th e
situation and nature" of the verandah and stairway "show an

intention" that they should be used by Dymond for the con-
venient use of the Broadway Rooms—see Liddiard v. TT'aldron,
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[1933] 2 K.B. 319. I find that Dymond had an easement ove r
the verandah and stairway ; but the possession and control
remained in the defendant, just as the balcony, in the case o f
Sutcliffe v. Clients Investment Co., [1924] 2 K.B. 746,
remained in the possession and control of the defendant .

In this case it is clear that the plaintiff was a bare licensee .
What then was the defendant's duty to her. In Fairman v .
Perpetual Investment Building Society, [1923] A.C. 74 the
facts were that a lodger of the defendant's tenant sued for
damages incurred by falling while going down a common stair -
way giving access to a flat of which her brother was tenant . It
was held by the majority of the Court that she was a license e
and that the landlord was under no obligation to her to make
the use of them safe for her ; that she has to be content to take
the premises as they were, subject to this, that the landlord was
under obligation to give warning to her of any concealed dange r
existing on the premises, and known to him, and not to lay a tra p
for her . Lord Atkinson and Lord Wrenbury said that the duty
extended to concealed dangers which "he ought to have known . "
No opinion on this point was expressed by the other learned
Lords .

In Sutcliffe v . Clients Investment Co ., supra, Bankes, L.J. ,
speaking of the Fairman case, with reference to the word s
"ought to have known" said at pp . 754-5 :

I speak with respect of the opinions of the learned Lords in Fairman' s
case, [supra] but it was not necessary in that ease to extend or enlarge th e
liability of an occupier towards a bare licensee, and it does not appea r
anywhere that any of their Lordships intended to make any alteration i n
the law. No alteration was in fact made if the plaintiff in that ease was a
licensee with an interest, because there is no material difference between a
licensee with an interest and a person who is described as an " invitee," tha t
is to say a person in the position of the plaintiff in Indermaur v . Dames
[(1866)], L .R. 1 C.P . 274 [(1867)], L.R . 2 C .P . 311, and the position of
both is better than that of a bare licensee . In my view this Court ought
not to take those expressions as effecting an alteration in the law .

And Scrutton, L.J . said in the same case as reported in 94
L.J.Q.B. at 119 :

One word on Fairman's case in the House of Lords . I cannot think that
the learned Lords intended to make any change in the law .

Atkin, L .J. agreed with them .

In Salmond on Torts, 8th Ed . 518, it is said that "the dicta"
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of Lord Atkinson and Lord V 'renbury were made per

incuriam" and reference is made to what was said by Bankes ,
L.J., and Scrutton, L.J., in the Sutcliffe ease. It is further

pointed out that if this were not so, "the duty towards a license e
would be exactly the same as the duty to an invitee in accordanc e
with the restricted interpretation of Ind7ermaur v . Dames

adopted by Lord Atkinson himself in Cavalier v . Pope." It
further stated that Lord Hailsham NA. ho laid down the law, on
this point, in Robert Addie di Sons (Collieries) v. Dumbreck ,

[1929] A.C. 358 at 365, in the same way as Lord Atkinson an d

Lord V'renbury, was also "speaking (obiter) per imcuriam."

Lord Hailsham, L .C., said (pp . 364-5) :
The duty which rests upon the occupier of premises towards the person s

who come on such premises differs according to the category into which

the visitor falls. The highest duty exists towards those persons who fal l

into the first category, and who are present by the invitation of the occupier .

Towards such persons the occupier has the duty of taking reasonable car e

that the premises are safe . In the case of persons who are not there by

invitation, but who are there by leave and licence, express or implied, th e

duty is much less stringent—the occupier has no duty to ensure that th e

premises are safe, but he is bound not to create a trap or to allow a

concealed danger to exist upon the said premises, which is not apparen t

to the visitor . but which is known—or ought to be known—to the occupier .

The learned author also refers to a judgment of Greer, L .J . ,

in Liddle v. Yorkshire (North Riding) County Council, [1934]

2 I .B . 101, at pp . 119-20, where he says the law, on the questio n
of invitor and invitee, has been stated in unmistakable language
by Lord Iailsham, L.C., and Lord Dunedin in .1ddie ' s ease and
by Lord Sumner then Hamilton, L.J., in Latham v . R. Johnso n

di Nephew, Limited, 1913] 1 N.B. 398 . Crocket, J ., who
delivered the judgment of the Court (except Rinfret, J.) in
Hambourg v . The T. Eaton Co . Ltd., [1935] S.C.R. 430, speak-
ing of the words "or ought to be known" appearing in Lor d

Ilailsham 's speech in Addie ' s case, said at p. 437 :
Whether the words "or ought to be known" in the last quoted dictu m

are to be taken as a recognition that the proprietor's duty in respect o f

concealed dangers or "traps" has been enlarged, is a question upon which

there has been much argument . It is clearly obitcr, as all the Law Lords

taking part agreed that the boy in that case was a trespasser and not a

licensee, either with or without an interest .

In Liddle's ease the Court found that the plaintiff was a
trespasser, so that it was not concerned \With the liability of an
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occupier to a bare licensee . In view of the foregoing it seem s

to me, therefore, with respect, that Lord Justice Greer 's observa-
tion on this point was also obiter.

In a recent ease of Hauser v . McGuinness (1934), 49 B.C .
289, FisnER., J., had to consider the liability of the owner of
premises to a bare licensee . He held that the defendants wer e
guilty of negligence in creating a trap or allowing a concealed
danger to exist on the premises which was not apparent to th e
plaintiff but which was known-or ought to have been know n
—to the defendants, and applying the law as laid down by Lor d
IIailsham, L.C., in Addie's case he gave the plaintiff judgment .

The learned judge referred to Gordon v . The Canadian Bank

of Commerce (1931), 44 B.C . 213. In that case the learned
Chief Justice of the Court of Appeal held that the plaintiff was
a bare licensee . The other learned justices held, in the particu-

lar circumstances of that case that the plaintiff was an invitee .
The Chief Justice said at p. 217 :

The duty of a licensor to a bare licensee is well settled by the highes t
authority and was canvassed in the recent case of Robert Addle & Sons
(Collieries) v . Dumbreck, [1929] A .C. 358, wherein it was said that the

only duty owed by a licensor to a bare licensee was to warn him of an y

unusual danger which might be encountered on the premises . In Sutcliff e
v . Clients Investment Co ., [1924] 2 K .B . 746, the dicta of Lord Atkinson

and Lord \Vrenbury in Fan-man v . Perpetual Investment Building Society ,
[1923] A .C . 74 concerning the words "or ought to have known" were very

much canvassed and those words were rejected from the definition by th e

Court as a factor in the duty of a licensor to a bare licensee . It was there
pointed out that the inclusion of these words in the definition was puttin g
the bare licensee in the same category as an invitee .

and said at p . 218, after referring to Gautret v. Egerton (1867) ,
L.R. 2 C.P. 371 :

There seems, therefore, to be no doubt about the duty which a licensor i s

under to a bare licensee when going upon land and even when in a convey-

ance and it does not appear to me to make any difference what length o f

time the licensee has been enjoying the licence.

MAxriIN, J.A., with whom GALLIHER and Men' JLLIPS, JJ.A .
agreed, said at p . 222 :

In Snteliffe v . Clients Investment Co ., [supra] the Court of Appea l
pointed out (pp. 754-51 the difficulty which had arisen from certain dict a
of Lord Atkinson and Lord Wrenbury in the Fairman case respecting a

bare licensee, which expressions this Court "ought not to take as effecting

an alteration in the law" (and cf . Salmond on Torts, supra, 457) . . . .

As I understand these judgments I think that the learned
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judges accepted the view laid down in Sutcliffe's case, that th e
dicta of Lord Atkinson and Lord Wrenbury "ought not to b e
taken as effecting an alteration in the law ."

In the Hambourg case, supra, the plaintiff was to assist hi s
brother, who was a pianist, in a recital in an auditorium rente d
by his brother and during a rehearsal while the plaintiff wa s

playing the piano on the stage one of the light lenses of a spot
light suspended above the piano burst and a piece of broken glas s
cut his hand. It was submitted that the plaintiff was an invitee.
But the Court held that he was a mere licensee . Referring t o
Lord Hailsham's speech in Addie ' s case Crocket, J ., said at pp .
438-9 :

Whether or not the dicta of Lords Atkinson . Wrenbury and Hailsham

are accepted as recognizing any extension of the proprietor's obligation i n

respect to concealed dangers by making the liability of a proprietor o f

premises for a concealed danger depend not only upon his actual knowledge,

but upon his means of knowledge as well—or what he ought to have known

—it is quite apparent that the law still recognizes a distinct line of

demarcation between the duty owed by a proprietor of premises to one wh o

is an invitee and to another who is a mere licensee . Indeed the very dict a
themselves, from which the debated alternative phrase has been extracte d

to support the extension of the principle contended for, afford conclusiv e

evidence that it was never intended thereby to place invitees and mer e

licensees in the same category as regards the proprietor's responsibilit y

towards them. Witness Lord Hailsham's statement that in the case o f

persons who go upon the premises by leave and licence, express or implied ,

the duty is much less stringent, than in the case of those who are presen t

by the invitation of the occupier . If there were not still a material an d

eery important distinction between the two degrees of duty, can it b e

supposed the Viscount Dunedin in the very same case would hav e

emphasized as he did that in considering eases of that class the first dut y

of the trial tribunal was "to fix once and for all into which of the three

classes the person in question falls" (trespassers, licensees or invitees) and

apply the law governing that category without "looking to the law of the

adjoining category?" Or that His Lordship should have used such a strik-

ing expression as : "There is no half-way house, no no-man's land between

adjacent territories" ?

I'or my part I cannot think that it was intended, by the use of the debated

alternative phrase in defining an owner's or occupier's liability for a con-

cealed danger in the quoted passages relied upon, to lay down the principl e

that the owner or occupier owed the same duty to a licensee without an

interest as to an invitee .

The appellant being a mere licensee, the respondent's only duty to hi m

was not to expose him to a hidden peril or trap, that is, as I understand it ,

a peril, which was not apparent to the licensee but the existence of which
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he was of the opinion that the only duty
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expose him to a hidden peril or trap which was not apparent to WILSON

him but the existence of which was known to the owner but the Robertson, J .

matter is not clear .

The most recent case I have been able to find on the subject
is a decision of the Court of Appeal—Weigall v. Westminster

hospital (Governors) (1936), 52 T.L.R. 301, in which case the
facts were that the plaintiff went to visit her son who was a
paying patient in the hospital, and having seen her son, wen t
into another room to interview the surgeon about him . The

floor was covered with highly polished linoleum and when sh e
put her foot on a mat it slipped and she fell and sustaine d
injuries. The Court held that she was an invitee . Slesser, L .J . ,
with whom Scott, L.J., agreed, said that what primarily had to
be determined was the measure of the liability of the defendants
or the position which the plaintiff occupied in law with regard
to the hospital at the time when she met with her accident an d
he then quotes that part of Lord Ilailsham's speech in Addie 's
case already set out .

Again the Court was not dealing with a case of a bare license e

and, with respect, in view of what was said by Crocket, J . ,
supra, I think Lord Justice Slesser 's judgment on this point
was obiter .

Atkin, L.J., said in Coleshill v . Manchester Corporation ,

[1928] 1 K .B . 776 at 792 :
In Hayward v. Drury Lane Theatre and Moss' Empires, [1917] 2 K .B .

899, 913, Scrutton, L.J. sass : "A bare or mere licensee, one who has no

common interest with the owner of the premises but is there by the owner's

permission, takes the premises as he finds them, with all their dangers an d

traps, a trap being a danger which a person who does not know the premise s

could not avoid by reasonable care and skill . The owner is under n o

liability as to ey istin_ trans unless he intentionally set them for the licensee ,

but must not cr,, new traps without taking precautions to protect

licensees against the in ; see the judgment of Willes, J . in Gautret v . Egerton"
[supra] ; and later on ( [1917] 2 K .B . 914) he says : "The difference betwee n

the bare licensee and the invitee or licensee with an interest is that as t o

existing traps the owner incurs liability to the latter and not to the former . "

And Eve, J . said at p . 796 :

30
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The grant of the licence creates no right, it merely affords an answer t o

a charge of trespass, it is a mere permission, and those who take it mus t

take it with all chances of meeting with accidents ; but the licensor, although

not bound to make the premises safe for the use of the licensee, is bound
to warn him of any concealed danger which he knows to be existing on

the premises at the date of the licence, or subsequently created .

My conclusion then is that the law, so far as a bare license e
is concerned is that the occupier has no duty to insure that th e
premises are safe but he is bound not to create a trap or to alloye -
a concealed danger to exist upon the premises which is no t
apparent to the licensee but is known to the occupier .

There is no evidence here of the creation of a trap since .
Dymond became a lessee. Assuming, as I think it was, that
the railing in its condition was a concealed danger there is n o
evidence that the defendant knew about this .

In these circumstances the action must be dismissed .

Action dismissed .

SCOTT v. SPEARI\ .

Money had am~7

	

l--('torment of rent by in/stake—Lease of pi discs--
April 23, 30 .

	

Oral ago, ,~,~

	

,h,iti Bridence of refused .

In 1931 defendant leased certain lands to the Crown in the right of th e

Province of British Columbia . The lands described in the lease include d

a small parcel that for some years had been occupied by the plaintiff ,

who built a dwelling upon it in which he and his family lived. The

plaintiff claimed that the land had been orally rented to him by th e

defendant, who informed him that he could live on it as long as h e

liked. In March, 1931, the defendant demanded of the plaintiff $ 5

per month as rental for said parcel of land, which he claimed he had

a, right to collect and keep for himself . The plaintiff paid this rent

until duly, 1935, when he learned that his land was included in th e

lease from the defendant to the Crown, and on the defendant refusin g

to refund the amount paid to him, the plaintiff brought action to

recover the sum so paid . Evidence submitted by the defendant tha t
by an oral agreement with the Crown representative he was allowe d

to collect this rent for himself, was refused .

II Id, that the defendant collected and retained the sum of `255 from th e

plaintiff wrongfully, and that he must make restitution to the plaintiff.
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A CTION for money had and received by the defendant for th e
use of the plaintiff . The facts are set out in the reasons fo r
judgment . Tried by SWAxsox, Co . J. at Kamloops on the 23r d
of April, 1936 .

Archibald, for plaintiff .
Borden McIntyre, for defendant.

Cur. adv. vult .

30th April, 1936 .

SwAxsox, Co . J . : The plaintiff is a labourer in the employ
of the Provincial Government, at the Sanitarium at Tranquille ,
in the County of Vale, the property of the Crown in the righ t
of the Province of British Columbia .

The defendant is a truck-driver resident in the City of Kam -
loops, and is the owner of lands leased by hint to his Majesty
the King in the right of the Province of British Columbia, the
lease bearing date 20th March, 1931.. The lands therei n

described were leased to the Crown for a term of one year at an
annual rental of $150. The original lease (the property of th e
Crown) was produced at the trial from the custody of th e
plaintiff' s solicitor, and by agreement between counsel a true
copy thereof was produced and filed in Court as Exhibit No . 1 .

It was also agreed that the lands described in this formal .
lease under seal signed by the defendant Spearin, and purport-
ing to have been signed and executed by Spearin in the presenc e
of the late Ernest Clark, Solicitor, of .Kamloops, a former
partner in the firm of Fulton, Morley d• Clark, embrace the
small parcel of land in question here . The lease also purport s
to have been executed and. signed on behalf of the Governmen t
of British Columbia by the Ilononrable S . L . Howe, at that time
Provincial Secretary, whose signature was witnessed by P .
Walker, Deputy Provincial Secretary . The lease purports t o
have been made or prepared in the office of Fulton, Morley d
Clark . It is admitted that the lands described in the above
formal lease to the Crown embraced a small parcel of land whic h
had been in the occupation of the plaintiff, an employee of th e
Sanitarium at Tranquille for some years, on which plaintiff had

C . C .
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erected a small two-roomed building as a house for himself, wife
1936

	

and two young children .

SCOTT

	

Plaintiff stated that this small parcel of land had been orally
V .

	

rented to him by defendant, and that he informed him that he
SPEARIN

could live on it as long as he liked . Plaintiff states that for some
Swanson, time he had been paying a rental of $2 per month to a man

named Vermilyea, up to March 20th, 1931 . He states that
about the latter date he met the defendant, who told plaintiff
that he wanted $5 per month as rental for the parcel of land
occupied by plaintiff. Plaintiff states that on that occasion th e

defendant informed him of this lease to the Crown of March
20th, 1931, and that the defendant informed the plaintiff tha t
he would have to pay him $5 per month rental, and that th e

defendant had a right to collect that rental and keep it for
himself .

Plaintiff states that the defendant represented to him tha t
when he leased these lands to the Crown he was given the privi-
lege of collecting this rental from him and keeping it for himself .
To this the plaintiff states that he agreed, assuming that th e

defendant had such a right and privilege from the Crown .

It is admitted that the lease, Exhibit 1, although purportin g
to be for a term of only one year, has been orally renewed an d
th at payment of rental by the Crown to defendant has continued

from the original date of the lease to the present. Learning
about July, 1935, that the defendant had no right to collect this
rental of $5 per month from him the plaintiff states that he wen t
to see defendant in July, 1935, and asked defendant if he ha d
the right to collect this rent, to which defendant replied that he
had. When requested by plaintiff to refund to him the money

paid as rental to defendant the plaintiff states that he refuse d
to do so, and still refuses .

The plaintiff now claims that the defendant, having lease d
all these lands to the Crown (including the portion occupied b y
plaintiff) and having no right to collect and keep such rental (a s
plaintiff now alleg(s), the defendant must now be responsibl e
before this Court in this action for money had and received b y

him for the use of plaintiff .

Under the old system of pleading before the advent of the
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Judicature Act such an action was styled one on the "Common
Counts" or "Money Counts." The plaintiff bases his claim tha t
the defendant should refund this sum of money paid to defend-
ant (in all $255) on the ground that the moneys were paid b y
him to defendant under a "mistake of fact." Plaintiff's counsel
submits that the principle of law is clearly shown in Halsbury' s
Laws of England, Vol . 21, p . 29, sec . 55 :

Where money is paid voluntarily under a mistake on the part of th e
payer, as to a material fact, it may, as a general rule, be recovered in a n

action for money had and received to the use of the plaintiff .

Halsbury quotes amongst many other legal authorities th e
case of Barber v . Brown (1856) 1 C.B. (x.s .) 121 ; 140 E.R .
50 ; 26 L.J.C.P. 41 et seq .

In the above case a "special case" was submitted by the trial

judge, Sir John Jervis, Chief Justice of the Common Pleas, fo r
determination by the Court of Common Pleas in which the
eminent Victorian judges sat : Sir Cresswell Cresswell and Sir

Richard Crowder . It was held that the money paid for rent
was certainly paid under a mistake of facts, and that the defend -
ants, after their title had expired, had no right to any suc h
payments . It was held that the plaintiffs were entitled t o

recover the five half-years' rent in question . See authoritie s
quoted in Leake on Contracts, 4th Ed ., pp . 63 and 64. See New-

some v. (lraham (1829), 10 B . & C. 234, where tenant of land
had paid rent to his lessor as the supposed owner, and was sub-

sequently ejected by the real owner and compelled to pay "mesne

profits" for the period for which he had paid the rent . It was
held that he might recover back the amount as "money receive d
to his own use." The supposed landlord was held to be respon-

sible and accountable to the real owner . Dickman v . Upsall

(1876), 4 Ch.D. 144 ; 46 L.J.Ch. 245. See Kelly v. Solari

(1841), 9 M. & W. 54 (decision of Parke, B., afterwards Lord
Wensleydale) . See cases collected in Royal Bank v. The King,

[1931) 2 D.L.R. 685 at 688. This is not a case of "mistake of
law." See judgment of this Court in Fowler v . S'pallumcheen.

43 B.C. 47, (1930] 3 W .W.R. 12 .

The defendant's counsel sought to submit evidence by th e
defendant and by William Jackson, who was the farm manage r
of the Provincial Sanitarium from 1928 to July, 1934, to the
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effect that by an oral agreement made between defendant an d

William Jackson (who was alleged by counsel to have bee n

negotiating with defendant as to the terms of the lease from

defendant to the Crown) it was expressly agreed that the defend -

ant was to have the right and privilege of collecting the $5 per

month rental from the plaintiff, and of retaining the same fo r

his own use.
Counsel for the plaintiff strongly objected to this evidence as

an attempt to seriously vary or change the express terms se t

forth in this very formal lease to the Crown executed by defend -

ant . I refused to permit such evidence to be adduced .

Mr . Archibald for the plaintiff submitted that he could call
Provincial officers of the Sanitarium to entirely contravert such

a position, but submitted that it was not at all necessary to do so ,

as the proposed evidence on behalf of the defendant was clearl y

in violation of well-founded principles of evidence and so inad-

missible. I entirely agree with the submission of the plaintiff ' s

counsel . See Phipson on Evidence, 7th Ed ., Cap. XLIV. on

"Exclusion of Extrinsic Evidence on Substitution of Docu-

ments," p . 544 :
When a transaction has been reduced to, or recorded in, writing eithe r

by requirement of law, or agreement of the parties, the writing becomes, i n

general, the exclusive memorial thereof, and no evidence may be given t o

prove the terms of the transaction except the document itself or secondar y

evidence of its contents as stated in chap . xliii .

The history of this well-settled rule of evidence is given in

ea;tenso thereunder . See the very explicit deliverance on thi s

point by Duff J. (now Sir Lyman Duff, Chief Justice of

Canada) in Ship M . F. Whalen v . Pointe Anne Quarrie s

Limited (1921), 63 S .C.R. 109 ; 63 D.L.R. 545 at 567. Lord

Bramwell said in Wake v. Harrop (1861), 6 H. & X. 768 at

775 ; 158 E.R. 317 : "They put on paper what is to bind them

and so make the written document conclusive evidence between

them . "
Mr. Justice Duff at pp . 125-6 (63 S .C .R.) said :
The rule is obviously not a technical rule . It is founded upon the highes t

consideration of convenience and the value of it could hardly be better

illustrated than by a case such as this where two men of affairs, thoroughl y

accustomed to transacting business, meeting after a negotiation with th e

object of making an agreement upon business which had been the subject

of full discussion by each and after discussion of the matter deliberately
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set down in writing in perfectly unambiguous language that upon which

	

C . C.
they have agreed . In commercial affairs it is of great importance that such

	

193 6
documents should be regarded as final and on this principle the Courts have

uniformly acted recognizing that the very purpose of expressing agreements

	

SCOTT
in writing is to reduce the terms of them to permanent form and to preclude

	

v .

subsequent disputes as to such terms .

	

SPEARIN

See also judgment of Anglin, J . (afterwards C.J.C.) in Swanson,

Skene v. The Royal Bank (1920), 59 D.L.K . 469 at 479 :

	

Co .) .

The contract is in writing . It contains no stipulation as to the style of

louvre . It seems reasonably clear to me that what the respondents seek

to do is to vary the written contract by parol evidence of another term

claimed by them to have been agreed upon as the basis upon which that

contract was to be entered into . That, I think, cannot be done.

No more formal contract could be entered into than the leas e
in question, Exhibit 1, signed by the defendant . I fully believe
that it was signed by him in the presence of the late Ernest

Clark, well known to this Court as a most careful and conscien-
tious solicitor, who would not I believe have put his name t o
this document as a witness specifically as to the execution by th e
defendant of this lease unless it were so in fact . The defendant
has denied under oath that he executed this lease in the presence
of Clark. I am clearly satisfied that he is mistaken. The
lease has been signed on behalf of the Crown in the most forma l
manner . It was executed by the Honourable the Provincial

Secretary of British Columbia in the presence of the Deput y
Provincial Secretary .

It was attempted to be shown that the terms of this formal
document were not a correct "memorial" of the bargain or
arrangement arrived at by the parties . William Jackson, the

farm manager of the Provincial Sanitarium Farm, was brough t
forward as a witness to endeavour to prove that it was a term o f
the lease to the Crown that in addition to the payment of $15 0

yearly as rental the defendant Spearin was to have the right an d
privilege of collecting from the plaintiff the rental of $5 pe r
month and applying that to his own use. No authority wa s
adduced to show that Jackson had any authority to bind th e

Crown in such an important matter, which apparently require d
the execution of the lease by the Provincial Secretary to bin d
the Crown. Indeed in some decided cases it has been held tha t
even a Minister of the Crown lacks the authority to bind the
Crown in certain circumstances without the formal imprematur
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of an order in council bearing the signatu r e of Ilis honour th e
Lieutenant-Governor of the Province.

The evidence is clearly inadmissible . The plaintiff is just a
labouring man in the employment of the Crown, living on a
small parcel. of land at the Sanitarium premises, and occupying
a very humble dwelling thereon. The fact of his dwelling ther e
all these years must be taken as a notorious fact, well known t o
the Provincial officers there, the superintendent and othe r
officers of the Crown administering the affairs of the Sanitarium ..
It would seem that it would be very reasonable that the Crown
officers were quite satisfied that this humble workman should
occupy these living premises rent free as far as the Crown' s
interests were concerned .

P>y executing this lease to the Crown, Exhibit 1, the defendan t
Spearin parted with all his right, title or interest to rent or leas e
any part of those leased premises to any other tenant than the
Crown. He had no residue of interest which would justify him
in leasing any portion of that land to the plaintiff, and if he di d
so, or attempted to do so, he had no legal right to collect or receiv e
any rent from the plaintiff .

He (lid so attempt to verbally lease the premises in questio n
in this action to the plaintiff, and he did collect and retain th e
sum of $255 from the plaintiff, wrongfully as I hold, and h e
must now make restitution of that amount now legally owing by
him to the plaintiff.

There will be judgment accordingly in favour of the plaintiff
for the stun of $253 and costs.

Judgment for plaintiff.



L.]

	

BRITISH COLUMBIA REPORTS .

	

473

REX v. CRUCIL.

	

c . C . J . C . c.

1936
Criminal lau—Summary conviction Peeping licensed premises open in

prohibited hours—View of locus in quo by magistrate without consent
—Questioning of accused by magistrate at view before being sworn—
Conviction quashed .

The accused was convicted on a charge that on Sunday, March 22nd, 1936,
at Chemainus in the County of Nanaimo, she unlawfully did keep he r
licensed premises open for the sale of beer, contrary to the regulation s
pursuant to the Government Liquor Act of the Province of British
Columbia, and amendments thereto. After the evidence for the prosecu-

tion was in, the magistrate without obtaining the consent of the parties ,
decided to take a view of the locus in quo, and at the view before th e
accused was sworn he asked her "And this is your kitchen?" to whic h
the accused answered "Yes ." "And this is the beer-parlour right here ?
Yes ." On appeal by way of trial de novo :

Held, allowing the appeal, that there is no authority for the magistrate to
take a view unless by consent, and he has no authority at that stage of

the proceedings, when the accused is not under oath, to question her .

APPEAL by way of trial de noro from the conviction of th e
accused by stipendiary magistrate Tisdall on the 2nd of April ,
1936, at Chemainus, on the charge that on Sunday, the 22nd of
March, 1936, at Chemainus in the County of \ anaimo, she
unlawfully did keep her licensed premises open for the sale o f
beer at Chemainus in the County and Province aforesaid, con-

trary to the regulations pursuant to the Government Liquor Ac t
of the Province of British Columbia and amendments thereto .
The evidence disclosed that a constable saw a man on the nigh t
of March 22nd come out of the back door of the hotel in whic h
the licensed premises are situate, with a carton under his arm .
The constable took the carton away from him and found that i t
contained half a dozen bottles of beer . The man from whom th e
carton was taken was called for the prosecution and stated he had
bought a dozen bottles of beer on the previous evening and had
left the carton with half a dozen of the beer under some rubbis h
at the back of the hotel and had taken it from under the rubbis h
just previous to its being seized by the constable . Upon counsel
for the accused moving for dismissal of the charge the magistrate
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C . C . J . C . C. decided to take a view of the locus in quo, and at the view th e
1936

	

learned magistrate asked the accused : "This is your kitchen ?

REx

	

Yes. And this is the beer-parlour right here? Yes." The

v .

	

Court then resumed its sitting and held there was a case for the
C$uCZL defendant to meet. After evidence for the defence was submitte d

the accused was convicted and fined $50 and costs . Argued

before HARPER, Co. J. at Duncan, on the 20th of May, 1936 .

Castillou, for accused .

Davie, K.C., for the Crown .

HARPER, Co. J . : There is no authority to take a view unles s

by consent ; and secondly I do not think the magistrate ha d

authority to question the accused person. I do not think any
judge has at that stage of the proceedings and under these cir-

cumstances . Further, the accused was not under oath . I never

heard of its being done before. If those are the facts I will

dispose of the appeal. The appeal will be allowed .

Appeal allowed .
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REX v. WONG GAI .

	

C . A.

193 6
Criminal law—Charge—Unlawfully keep a disorderly house, to wit, a corn,- Jan

. 16 .
mon gaming-house—Sufficient in law--Cririii of Code, Sees . 226, 227 Feb. 5 ;
and 229.

	

March 3 .

An information charging the accused that he "at a certain time and plac e

did unlawfully keep a disorderly house, to wit, a common gaming -

house" is sufficient in law .

Regina v . France (1898), 7 Que. Q .B . 83, followed .

Rex v. Soo Kit Sang (1936), ante, p . 386, overruled .

APPEAL by the Attorney-General from the acquittal of the
accused by police magistrate H . S . Wood, Vancouver, on th e
18th of December, 1935, whereby the charge against hi m
that he, at the City of Vancouver between the 15th and 25t h
of November, 1935, did unlawfully keep a disorderly house,
to wit, a common gaming-house at 115 East Pender Street ,
was dismissed . The premises in question were entered b y
virtue of a search warrant and gambling paraphernalia an d
money, sufficient to make out a prima facie case under sectio n
226 of the Criminal Code, were brought before the Court . This
and other evidence disclosed that a common gaming-house where
Chinese gambling games, falling under three subsections of sec -
tion 226, namely, (a), (b) (i) and (ii), were played, was being
carried on on the premises in question, and the accused acted a s
keeper. The charge was dismissed on the ground that th e
information was void for uncertainty in that the charge did no t
state the particular means by which the gaming-house was kep t
or the particular kind of gaming-house, for under section 226 of
the Code there are at least four different kinds of gaming-houses .

The appeal was argued at Victoria on the 16th of January an d
the 5th of February, 1936, before MARTIN, MACDOtiALD and
MCQT-ARRIE, JJ.A .

Oliver, for the Crown : The police magistrate followed th e
decision of FishER, J . in Rex v. Soo Kit Sang (1936), 50 B .C .
386, and held the charge was void for uncertainty. In that ease

c - f • 73
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it was held that the words "as hereinbefore defined" should b e
given effect to. We submit that the charge "common gaming -
house" is sufficient to bring it under section 226, and it is no t
necessary that it should include the particular means by whic h
the gaming-house is kept or the particular kind of gaming-hous e
as set out in any of the subsections of sections 226 or 227 .

No one, for respondent .

Cur . adv . volt.

3rd March, 1936 .

MARruy, J.A . : We are all of opinion that this appeal should

be allowed for the following reasons . It is one by the Crown
from the judgment of acquittal, by His Worship Police Magis-
trate Wood, of the respondent "for that at the City of Vancouver
between the 15th and 25th days of November, 1935, he di d
unlawfully keep a disorderly house, to wit, a common gaming -

house, situate and being at 115 East Pender Street, contrary, "
etc .

The learned. magistrate was of opinion that the charge wa s
well. laid and would have convicted thereupon, but he properly
did not do so because he felt it was his duty to follow a recen t
decision of Mr . Justice FISHER in the case of Re.r v . Soo Kit

Sang (1.9336), [ante p. 3861 wherein the learned judge ha d
liberated, upon habeas corpus, a person who had been convicte d
by the same magistrate and upon a like information, and, there -
fore, he felt that being placed in such a position. he should refuse ,

against his own opinion, to convict the accused herein, and so
the Crown has brought this appeal to settle the question .

We have gone into it very carefully and at the conclusion o f
the argument we reserved judgment, not that we had very muc h

doubt about it, in fact very little, but as the Crown alone wa s
represented, and not the respondent, .we felt that special precau-
tions should be taken to see that no relevant decision wa s
overlooked, and we had the belief that other cases which were
relevant had not been cited to us, nor to FisxuR. J ., whose sai d
decision is complained of. It was fortunate we took this cours e
because we find that the identical question had long ago bee n
decided by the (..` ourt of Iing 's P>eneh, being the Court of
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Criminal Appeal of Quebec, in the case of Reg. v. France

(1898), 7 Que . Q.B. 83, the formal judgment being at p . 99 .

In it their Lordships decided that a conviction for the sam e
offence as here, recorded in the same terms essentially, that the
magistrate had convicted on in Soo Kit 's case, was a proper one.
That judgment has been followed by the Court of Crimina l

Appeal of Ontario in Rex v. Lee Gaey (1907), 13 Can . C .C. 80 ,

Oster, J .A. saying at p . 84 :
The reasoning of Wurtele, J., who delivered the judgment of the Court ,

based upon the authorities and the history of the legislation on the subject ,

seems to me entirely satisfactory . I cannot follow the Chambers decision s

in British Columbia and the Yukon .

And Meredith, J .A., at p . 85 :
Precisely the same question which is asked in this case was asked, an d

considered, and answered, by a Court of Appeal in the Province of Quebec,

nearly ten years ago, and presumably has been acted upon in that Province ,

if not elsewhere throughout the Dominion, ever since ; though there are a

few exceptions in eases before a single judge in other Provinces, probabl y

without a knowledge of this case .

For more than one reason, I am very firmly of opinion that this Court

ought to follow that decision .

Now while the Ontario Court was primarily dealing with th e
question of the magistrate's jurisdiction under then existin g
sections 238, 773-4 and 777 of the Code relating to certain
kinds of disorderly houses, and adopted the Quebec Court ' s
decision on that point, yet there is much in the reasoning on
those sections and section 228 (now 229), especially in th e
valuable historical judgment of Meredith, J .A., which support s
the Quebec Court's judgment on the other point, i .e ., on the
sufficiency of the form of the information respecting "̀ the three
kinds of disorderly houses mentioned in section 228 " as
Meredith, J .A. puts it at p . 89, where also he pays a deserved
compliment to "the very comprehensive manner in which th e
subject has been dealt with by Mr . Justice Wurtele in the
Quebec case" : and he had already said, p . 85, that :

The question arises under federal legislation applicable alike to all the

Provinces of Canada : it obviously follows that the interpretation of suc h
legislation should be the same in all parts of the Dominion . It would be

unseemly, if not intolerable, that one view of it should be adopted in on e

Province, and the opposite view in another ; that the same person, for the

same offence, should, under the same law, be deprived of his right of tria l
by jury on one side of an imaginary inter-provincial line, and yet, on the
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other side of it, be accorded that rightnot through any fault in legislation ,

	

1936

	

but solely by reason of a false interpretation of the enactment in one or

	 other of the Provinces .

	

RER

	

It is to be regretted that it did not come to the attention o f

	

WONG

	

FISHER, J., because if it had he would undoubtedly have fol -

	

GAZ

	

lowed it, and the unfortunate consequences of the liberation o f
Martin, J.A. a properly convicted criminal would have been avoided .

The following statement by Mr . Justice Strong, concurred in

by Chief Justice Ritchie, in the leading ease of Downie v. The

Queen (1888), 15 S .C.R. 358, at pp . 374-5 merits reproduction

in this connexion :
Further, the objection that this mode of pleading is vicious as being to o

vague and general whether regarded as one of a substantial or a technica l

character is, I think, met by the following language of Mr. Justice wines

in delivering the opinion of the judges in Mulcahy v . The Queen [(1868) ,
L .B.. 3 H.L . 306] already alluded to. That very learned judge there said :

"Moreover, and this is the substantial answer to these objections, a n

indictment only states the legal character of the offence and does not profes s

to furnish the details and particulars . These are supplied by the deposition s

and the practice of informing the prisoner or his counsel of any additiona l

evidence not in the depositions vVhieh it may be intended to produce at th e

trial . To make the indictment more particular would only encourage

formal objections upon the ground of variance which have of late been justl y

discouraged by the Legislature . "

We note that the said decision in Fituitit .s ease is in essential s

entirely in accord (having regard to one difference in proof

required by English law, i .e ., "for gain") with the form of

indictment to be found in Archbold ' s Criminal Pleading, 29t h

Ed., 1351, and so even if the question \\, re to be concluded b y

the English practice that the learned it'd r, lied on, if referenc e

had been made to the forms of indictment given by Archbold ,

this charge must have been found to bt properly laid : the ease

he relied upon, Bond v . Plumb (1893), 17 Cox, C.C. 749, has ,

having regard to the diff erence in the statutes, no application.

The error herein seems to have arisen from the failure to
regard correctly this offence as being one for keeping a disorderl y

house in one of the three ways "hereinhefore defined" by sectio n

229 of the Code. A contrasting example of a ease where Parlia-

ment does make a distinct offence to "occupy, use, manage o r
maintain" that kind of a stock-broking office (popularly called a
bucket-shop) as "a common gaming house," is to be found i n
section 232 of the Code.
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It is to be noted that by a strange oversight the authors of

Crankshaw's Criminal Code have failed to alter in the form s
given since the decision in France' s case to correspond with its
effect upon them (1935	 6th Ed ., p. 1443) and continue to give
substantially the same form as appeared in the first edition o f

that valuable work in 1892 at p . 132, six years before France' s
case .

It follows that the appeal is allowed, the judgment set asid e
and a new trial ordered on the original and proper charge .

MACDONAr.D, .1 .A . : The Crown appeals from an acquittal o f

respondent by the police magistrate of the City of Vancouver .
IIe was governed by a decision of Fistir:r., J . in Re.r v . Soo Ki t
Sang, unreported*, wherein the learned judge, on a similar
charge, quashed a conviction. Mr. Justice Frszrnx, held tha t
where the accused was charged that he, at a certain time an d
place, "did unlawfully keep a disorderly house to wit : a common
gaming-house " a conviction based thereon was had inasmuch a s
it disclosed no offence and was void for uncertainty . It should
have specified, in his view, the appropriate kind of gaming-house
alleged to have been conducted as defined by section 226 of th e
Code, subsections (a) (b) with the classifications thereunde r
numbered (i.), (ii) and (iii) .

We are concerned with section 229 under which the charge
herein was laid and section 226 where a gaming-house is defined .
The material part of section 229 reads :

Everyone is guilty of an indictable offence and liable to one year's impris-

onment who keeps any disorderly house, that is to say, any common bawdy -

house, common gaining-house or common betting house, as hereinbefor e
defined.

i .e ., as defined in section 226 if the charge is keeping a gaining-
house . The charge based on this section is quite complete i n
itself as it contains all the ingredients of a criminal offence, viz . ,
that of keeping a disorderly house of one of the three kind s
mentioned llit rein, a common bawd y-house, gaining-house o r
betting-house . The words "as hereinbefore defined" do not
imply that unless the definitions (or part of them) found i n
section 226 are included in the charge no offence is disclosed .

' Since reported (1.936), ante, p . 386 .
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The provisions of section 226 merely show the nature of th e

evidence that must be adduced to prove that it is in fact a

common gaming-house .
Rex v. Jordon (1925), 35 B.C. 1 is distinguishable. In that

case there was no violation of the Act at all unless one practised

optometry without a certificate in a certain specified way, viz . ,

by following one or more of the methods outlined in section 2 o f

the 1921 Optometry Act, Cap . 48 . If other methods were fol-

lowed a certificate was not required . It is true, as stated by

Fzsxhr, J., that the forms found at p. 1443 of the 6th Ed. of

Crankshaw's Criminal Code suggests that the appropriate part s

of section 226 should be included in the charge . That

appears to be misleading . Where, therefore, the offender is
charged that between certain dates, at a certain place, he di d

unlawfully keep a disorderly house, to wit : a common gamin

house, contrary to the form of the statute, etc ., it is a good

charge giving full information with reasonable particularity t o

the accused as to the act to be proved against him and identify-

ing the transaction as required by section S53 . If the accuse d

requires further information particulars may be obtained .

My brother inrrsD, the acting Chief justice referred to Reg .

v . France (1895), IT Que. Q.B. S3. It is conclusive on the point .
I would allow the appeal and direct a new trial .

\1cQuAl :lE, J .A . : I would allow the appeal and order a new

trial .

-'l ppeal allowed; new trial ordered .

Solicitor for appellant : Joseph Oliver.
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LEVI v. THE BRITISH COLUI\IBIA DISTILLER Y
COMPANY LIMITED AND BROWNRIDGE .

Nay 14, 26.
Practice—Examination for discovery—Officer of company—Refusal to 	

answer question—Relevancy to issue.

In an action for a declaration that an agreement was concluded between th e

plaintiff and one Brownridge of the one part and the defendant compan y

of the other part, whereby the defendant company agreed to sell an d

deliver to the plaintiff its stock of whisky, the terms and condition s

thereof being set forth in a formal contract referred to and accompany-

ing a letter of the 12th of November, 1934, signed by the defendant

company and addressed to and delivered to said Brownridge. One Wills ,

assistant manager of the defendant company, on his examination fo r

discovery, admitted that he sent a telegram to one Knight, the agent o f

the defendant company in Ontario, who at the time was in New York ,

which reads as follows : "Terms of option not complied with . Go ahead

with your prospect ." Witness was then asked "Who was the prospect

referred to in the telegram ?" Witness refused to answer . An applica-

tion for an order directing him to answer the question was dismissed .

Held . on appeal, affirming the decision of MukunY, J., that the appellant ha s

failed to show that the answer to the question would in any way assis t

him in proving his case or in meeting the defence setup ; the question

is irrelevant to the issue and the witness need not answer .

APPEAL by plaintiff from the order of Mr rn nv, J. of the
llth of March, 1936, dismissing the plaintiff's application for
an order directing one Wills, an officer of the defendant com-

pany, to answer questions which, upon the advice of counsel, he
refused to answer on his examination for discovery . The actio n
was for a declaration that an agreement concluded on the 12t h
of November, 1934, whereby the defendant company agreed t o
sell to the plaintiff and the defendant Brownridge for expor t
purposes their stock of rye whisky and Bourbon whisky on th e
terms and conditions of an agreement accompanying a letter o f
the 12th of November, 1934, signed by the defendant an d
addressed to Brownridge, is a valid and subsisting agreement .
On the examination a telegram was produced from Wills to on e
Knight, an officer of the defendant company in New York, a s
follows : "Terms of option not complied with . Go ahead with
your prospect . '' The question asked Wills was `"Who was th e
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prospect referred to in the telegram addressed by you t o

Knight ?" On the advice of counsel he refused to answer the

question .
The appeal was argued at Victoria on the 14th of May ,

1936, before MACDONALD, C .J.B.C., MARTIN, MACDONALD and

McQt ARRIv, JJ.A .

Lowe, for appellant : There was a contract that the defendant

company sell all their stock of liquor to the plaintiff and Brown -

ridge. Wills, an officer of the company, was examined fo r

discovery . I4e admitted he sent a telegram to one Pnight, the

company 's agent in Ontario, who was in New York at the time ,

saying "Terms of option not complied with . Go ahead with you r

prospect." When asked who the "prospect" was he refused to

answer. We say this is a relevant question : see Compagni e

hinanciere du Pacifique v . Peruvian Guano Co. (1882), 1 1

Q.B.D. 55 ; Peterson v. Vancouver Gas Co. (1920), 28 B.C .

107 ; Anderson v . Imperial Development Co . (1910), 20 Man .

L.R. 275 ; Giddings v . Canadian _l'or•thern Railway Co ., [1919 1

3 W.W.R. 15 ; The Canada Atlantic Ry . Co. v. Jlo .cley (1888) ,

15 S .C.R. 145 ; Johnson v. Watch Land Co ., [1919 2 W.W.R.

713 .
E. B . Bull, for respondent : In the first place there never wa s

a contract . Secondly, admitting there was a form of contract, i t

c\ as conditional, one of the conditions being that the plaintiff

must show he could pay for the liquor as he received it. Thirdly .
we could only sell through a Canadian company, one of th e

conditions being that they should form a company and no corn

pany was ever established . They had an option up to December

15th, and on the 10th of December they asked for an extension .

The statement of claim does not allege a sale to another, so the

question of a sale to any one else has no relation to a breach of

the contract assuming there was a breach : see Morrison v . Rut -

ledge (1912), 8 D.L.R. 325 ; 1Vhieldon v. Morrison (1934), 4 S

B.C. 492 . We do not wish to give the name of the prospect .

Lowe, replied.

	

Cur. adv. cult .

26th May, 1936 .

_MACDOtiALD, C .J .B.C . : I would dismiss the appeal .
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reversing the ruling of the learned judge below, that the name BRITISH

of the "prospect" (which I understand to mean "prospective
D
COLUMBIA

ISTILLER Y
customer") mentioned in the telegram in question should be Co . LTD .

disclosed upon discovery.

The scope of that discovery has been recently defined by It s

in Whi.eldon v. Morrison (1934), 48 B .C . 492, wherein the case s
governing our practice are reviewed and I have nothing to ad d
to what I said at pp . 497-9 . It must be borne in mind, however ,
that herein I am only speaking of the extent of the cross-
examination as it now presents itself, and it may assume anothe r
complexion at the trial in view of other evidence that may b e
disclosed, or a possible change in the issues, or otherwise, but a s
Brett, L.J., said in Compagnie Financiers du Pacifique v .
Peruvian Guano Co . (1882), 11 C .B.D . 55 at 65 "That is a
matter as to which I say nothing" now .

It is not to be understood that there would be any objection in
itself to the disclosure of the name of the "prospect" upon dis-
covery in a proper case, because as Perdue, <I . A ., well said in
Morrison v . Rutledge (1912), 8 D.L.R. 325 at 326 (on the
corresponding Manitoba rule and after considering our decisio n
in llopper• v . Dansmuir (1903), 10 B .C . 23) :

If it could be shewn that the answers to the questions under consideratio n

in this case would in any way assist the plaintiff in proving his case or i n
meeting the defence set up, the defendant should, in my opinion, be ordere d
to answer them .

It is only because as the matter now stands I find myself pre-
vented from giving effect to the careful and helpful argumen t
of Mr. Lowe, that I am constrained, but only after much hesi-
tation, to agree in the dismissal of this appeal .

MACDONALD, J .A . : I would not interfere with the discretion
exercised by the learned judge who refused to make the order .
An answer to the question would not advance appellant's cas e
confined as it is to establishing a contract, its breach and th e
quantum of damages flowing therefrom . Mr. Lowe relied on
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Macdonald,

Compagnie Financiere du Pacifique v . Peruvian Guano Co.

(1882), 11 Q.B .D. 55 presumably because of the fact that the

telegram upon which he based his question was disclosed i n

respondent ' s affidavit of documents . That being so he submitted

that the telegram must be treated as a relevant and materia l

document bearing on the issues and any questions based upo n

it might be asked . That was not an application to compel a
witness to answer although inferentially it is of assistance .

Brett, L.J. in considering documents that must be produced i n

compliance with a demand therefor, said at p . 63 :
It seems to me that every document relates to the matters in question in

the action . which not only would be evidence upon any issue, but also which ,

it is reasonable to suppose, contains information which may—not which

must—either directly or indirectly enable the party requiring the affidavit

either to advance his own case or to damage the case of his adversary . I

have put in the words "either directly or indirectly," because, as it seems t o

me, a document can properly be said to contain information which may

enable the party requiring the affidavit either to advance his own ease or t o

damage the ease of his adversary, if it is a document which may fairly lead

him to a train of inquiry, which may have either of these two consequences :

I agree that these principles may fairly be applied. to the refusal

to answer questions on an examination for discovery. There i t

was essential to establish a contract or, on the other hand, to sho w

by letters and documents that a contract had not been concluded .

Any documents that "might," viewing it reasonably, bear on
either of these points should be disclosed . But applying it Mr .

Lowe was unable. to show in what way the answer he sough t

"might" (not would) advance his ease or damage that of hi s

adversary confined as it was to the three issues referred to.
1 would dismiss the appeal. .

\IcQu.uulli, J . 1. . : I would dismiss the appeal .

J. ppeal dismissed .

Solicitor for appellant : E. R. Sugarman.

Solicitors for respondents : Patttdlo c( Tobin .
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May 19, 22 ;
lI\-ISTER OF FINANCE FOR BRITISH COLUMBIA June 26 .

v. DR U M II O \ D ET AL .

Succession Duty Act—Executors of estate—Petition to extend time for
payment of duty—Beneficiaries—Effect of order on—The word "passes"
in section .10 (21 of the Act—1nterprctafion--B.C. Scats . 1934, Cap . 61 ,
Secs. 10, 29 and 88.

The executors of an estate obtained an order under section 38 (1) of the
Succession Duty Act extending the time for ),u n ruent of duty, and fixin g
the date from which interest should be (11,li nI,le, on the ground tha t
payment by them within the time prescribed by the Act was impossibl e
owing to a cause beyond their control . The Minister of Finance
appealed on the ground that the conditions set forth in section 38 o f

the Succession Duty Act, under which jurisdiction is given to make th e
order, were not proved to exist, in that there was no evidence that i t

was impossible for the beneficiaries under the will to pay the dut y
within the time prescribed by the Act. Alternatively, the Minister of
Finance contended that the benefit of the order should have bee n

restricted to the executors, and should not have been extended to th e
beneficiaries who made out no case for the granting of the order .

Held, varying the order of _Muneuy, ,1 . (MC UARRIE, J .A . dissenting), that
as the petition was launched at the instance of the executors only, an d

there was no evidence that the beneficiaries under the will of th e

deceased were unable to pay the duty, the order extending the time for

payment should be restricted to payment by the executors, and shoul d

not be extended to include the time for payment by the beneficiaries .
Held, further, that the word "passes" in section 10 (2) of the Act is no t

restricted to property finally vesting in the beneficiaries upon distribu-

tion of the estate.

APPEAL by the .Minister of Finance for British Columbi a
from the order of MuRril , J . of the 17th of January, 1936 ,
made under section 38 of the Succession Duty Act, whereby h e
ordered that the time for payment of duty chargeable upon th e
estate of Helen F. M. Drummond, deceased, be extended unti l
the 18th of May, 1936, and that interest on such duty shall not
be chargeable if payment is made previous to that date . Helen
F. M. Drummond died in the City of Vancouver on the 19th of
April, 1935, leaving a will dated the 28th of December, 1929 ,
and a codicil dated the 26th of June, 1930 . On the 4th of
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October, 1935, the executors applied by petition for an orde r

extending the time fixed by law for payment of succession duty

and interest on succession duty on the ground that it was impos-
sible for the executors to pay the duty within the time prescribe d

by the Act, for the reason that they were not able to realize o n

the assets of the estate to obtain funds with which to pay th e

duty. The assets of the estate consisted principally of shares

of the Bagg Corporation, a private company incorporated i n

Quebec . There is no market for these shares at the presen t

time, and hence it is impossible for the executors to pay th e

succession duty .

The appeal was argued at Vancouver on the 19th and 22nd o f

May, 1936, before MARTIN, 1ACDO\ALD and MCQuARRIE, JJ.A .

Craig, I .C ., for the Minister of Finance : Linder section 3 8

of the Succession Duty Act the order in question can be mad e

only if the person or persons liable to pay the duty are unabl e

to pay such duties within the time provided by law, owing t o

some cause over which the person liable has no control . The

persons liable to pay the duties under the will are the persons t o

whom the property passes under the will . The word "passes" in

section 10 of the Act is not restricted to cases where the propert y

has vested in the beneficiaries, but includes all property on whic h

the will operates : Christie v. The Lord i dvocate, [1936] W.N.

S2. The other sections of the Act support this construction o f

section 10 . Therefore, in order to make out a case for relie f

under section 38, there must be evidence that it was impossibl e

for the beneficiaries named in the will to pay the succession

duties within the time prescribed by the Act, and that suc h

impossibility arose owing to some cause over which the person s

so liable had no control . No evidence was offered that th e

beneficiaries named in the will were unable to pay the duty, and ,

therefore, there was no jurisdiction to make the order . The only

evidence of impossibility to pay the duty was that it was impos-

sible for the executors to pay . There should have been evidenc e

that it was impossible for the beneficiaries to pay .

The executors do not need any protection under section 38 fo r

the reason that they are not liable to pay succession duty until
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they have the money in hand . A person who is not presentl y

liable to pay has no need of an extension of time, for the very

reason that he is not presently liable to pay . After he has th e

money in hand to make payment, he has no cause for asking for ESTATE or
HELEN F. M.

an extension of time for payment.

	

DRUMMOND ,

Symes, for respondents : The word "passes" in section 10 (2) DECEASE D

of the Act is equivalent to the word "vests ." The property ha s
not passed or become vested in the beneficiaries and, therefore ,
the beneficiaries are not persons liable to pay the duty. Any
other construction of the Act would lead to great hardship a s

beneficiaries could be required to pay the duty before receivin g
the property, and in some cases before they knew whether it wa s
advantageous for them to accept the property .

Craig, in reply : The fact that the powers of taxation con -

firmed by the Succession Duty Act could be used oppressively i s
no reason for holding that the power has not been conferred :
lenient 's Canadian Constitution, 3rd Ed.., 481. The hardship

suggested by the respondents is not real . There is no intention
of compelling the beneficiaries to pay the duty before the mone y
is available out. of the estate, but the Crown contends that whe n
money is available, and payment is made out of the estate ,
interest also should be payable .

Even if the executors are persons liable to pay, and if the order
was properly made as to them, the order should be restricted t o
the executors . As to the beneficiaries, no ease was made at all ;
and as regards them no order should have been made. While the
appellant contends that no order should have been made i n
favour of the executors, the appellant will be satisfied if th e
order is restricted to the executors . As they are not liable to pay
at the present time, not having the money in hand, the order, i f
so limited, while unnecessary, does no harm .

Cur. any . vult .

26th June . 1936 .

~lAU,rrx, J .A . : Out of deference to Mr . Synmes ' s careful argu-
ment I have been at pains to examine closely the whole of th e
statute	 Succession Duty Act, Cap . 61, 1.934	 upon which the
question depends, with the result that I find myself so much in
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Martin, .I A .

accord .with the judgment of my brother Ml . A . MACDONALD tha t
I do not think 1 can profitably add anything thereto .

The appeal will therefore be allowed and the order made belo w

varied so that the direction in question shall be restricted to rea d
as follows :

IT IS ORDERED that the time for payment by the executors of the duty

chargeable upon the estate of the said Helen Frances _Miteheson Drummond ,

deceased, be extended until the 18th day of May, 1936, and that interest o n

such duty shall not be chargeable against said executors if payment is made
before that date.

11AcDoNALD, J .A . : The executors of the Drunnnnond estate
obtained' an order from Mr . Justice M miteny under section 38

(1) of the Succession Duty Act, Mats . 1934, Cap. 61 ,

extending the time for payment of succession duty and fixing th e
date from which interest should be chargeable. Time for pay-

ment .was extended to the 18th day of May, 1936, with interes t
not. chargeable if payment should be made prior to that date .
From that decision the Minister of Finance appeals . alleging that
because of the general terms of the order it affects the obligation s
of all beneficiaries 'under the will (although not parties to the

application) primarily liable for the payment of the duty .

I think it is clear that all to whom bequests were made by th e
will are persons "liable for the payment of duty" within th e

meaning of said „ h_uu 38 (1) in respect to the property devise d
or bequeathed . The petition was launched at the instance of th e
executors and cannot be extended to include the beneficiaries .
It was shown on the material filed that payment by the executor s

within the time and in the manner prescribed by the Act wa s
impossible owing to some cause beyond . their control but not tha t
any. of the beneficiaries were in a similar position . I think i t
clear that under section 38 (1) the judge "may make an order "

only "where it appears" that this fact is, established . For that
reason alone the order must be limited. to granting relief to th e
executors. Different facts might be relied upon in an application
for relief by the beneficiaries or by any one of them .

Mr . ,tiymes submitted that, at this stage, in the administration
of the estate, the executors only were liable to pay the duties, th e
beneficiaries under the will not being "liable for payment " until
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their interests vested. I cannot agree. Section 10, subsection

(2) of the Act reads :
Every person domiciled or resident in the Province to whom propert y

situate within the Province subject to any duty imposed by this Act passe s

shall be personally liable for the duty .

The obligation is limited to persons domiciled or resident in
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the Province . They are personally liable for payment of th e

duty on any property passing to them by the will . If the word
MaaA

ald ,

"passed" had been used this contention might be sound, assum-
ing it was not defined in the interpretation section. We have a
definition of the word "passing" or "passing on death" in sectio n
2 of the Act . Without quoting it it is clear that it is not
restricted to property finally vesting in the beneficiary upon
distribution of the estate . The word "passes" is used in othe r
sections of the Act in a sense inconsistent with the view that i t
means a vested interest .

It was submitted that the Legislature could not have intende d
that the beneficiaries should be liable to pay the duty before they
received the property or money upon which the tax is levied, a s
it might later transpire from various causes that their share s
might disappear or their value be diminished . By section 1 1
however the duties are made payable at the death although i n
working out the Act and in the administration of the estate it is
not, I assume, demanded (or in fact ascertained) at that time .
The beneficiaries are personally liable for payment where th e
property passes by operation of the will even though it may not
be demanded at that time . That is not an unusual feature of
certain taxation legislation. 11y brother MCQIARrw: at the
hearing called attention to section 235 of the Municipal Act ,
B.C. Stats . 1914, Cap . 52. If the Legislature wished to make
the duty due and payable before vesting or before the amount i s
ascertained it might do so if apt words are used . That has been
done. The only practical question involved of course is the
payment of interest .

The primary liability for the payment of succession dutie s
now rests on the beneficiaries with the executors secondarily
liable . The latter by section 29 are no longer personally liabl e
except that they may be required to pay the duty out of th e
estate and if they failed to do so may be sued in their representa-
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their hands belonging to the estate . In respect to that secondar y
EsTATE or liability the executors may, if for reasons beyond their contro l

HELEN F . M.
DRUMMOND, they cannot arrange for payment in the time required by the
~ECE_~~ril> Act, make an application under section 38 for an extension .
Macdonald, There is no reason why it should not be held that the executor s

should have the benefit of this section although not personally
liable and be in a position under it to petition for an extension
of time . There is equally no reason why the persons primaril y
liable, viz ., the beneficiaries (or any one of them) should not als o
in a proper ease take advantage of this section but if they do s o
compliance with the provisions of the section must be insiste d
upon by showing that payment is impossible from causes beyon d
his or their control . It is only when this is done that the judg e
has power to make an order . That was done in this case only
in so far as the executors were concerned and the order shoul d
be restricted accordingly .

M eQ [ .lipoid, T.A. : I cannot agree with my learned brother s
that the order appealed from should be amended as suggested i n
their reasons for judgment .

The facts are not in dispute and practically the only questio n
in dispute is whether the order extending time for payment o f
succession duty and also the date when interest shall be charge -
able should be limited to duty payable by the executors or t o
apply to the whole amount of succession duty payable in Britis h
Columbia in connection with this estate . It seems to inc tha t
an anomalous situation would be created if it were held that o n
the application made by the executors such extension should
apply to an undetermined portion only of the succession duty .

The executors apparently have in view section 27 of the Succes-
sion Duty _let which provides a logical method for taking car e
of payment of succession duty .

I. would dismiss the appeal .

Appeal allowed, 1lcQuarrie, J .A . dissenting .

Solicitor for appellant : H. R. Wade .

Solicitors for respondents : Robertson . Douglas di "rues.
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GREVAS v. ALMAS.

Prohibition—County CourtInterest in assets of a company—Action fo r
declaration as to—Jurisdiction—Appeal .

The plaintiff recovered judgment in an action in the County Court in whic h
he claimed he was entitled to a one-third interest in the assets, profits ,
business and goodwill of the defendant company . The defendant
appealed to the Court of Appeal from this judgment, and while th e
appeal was pending he applied for an order nisi that a writ of prohibi-
tion issue, directed to the judges and officers of the County Court an d
the plaintiff, to prohibit them from further proceeding in the action, o n
the ground of want of jurisdiction . The application was dismissed .

Held, on appeal, affirming the decision of MCDONALD . J ., that there is n o
authority to support the view that after an appeal has been invoked t o
another tribunal which can afford complete relief, prohibition can b e
resorted to by the appellant so as to defeat his own invocation .

APPEAL by defendants from the order of MCDONALD, J. of
the 23rd of October, 1935, dismissing the defendants' applica-
tion for an order nisi that a writ of prohibition issue to ELLIS,

Co. J. and the plaintiff to prohibit them from further proceed-
ing in the action on the ground that the Court has no jurisdic-
tion to hear the action . The plaintiff in his plaint issued in the
County Court, claimed to be entitled as against the defendant s
to a one-third interest in the assets, profits, business and goodwil l
of the defendant company . A dispute note was filed, the action
proceeded to trial, and judgment was given declaring th e
plaintiff the owner of and entitled to a one-third interest in th e
assets, profits, business and goodwill of the defendant company .
It was held that it appeared from the plaint and judgment tha t
the County Court judge may have jurisdiction to hear an d
determine the case, and it is not to be assumed that he exceeded
his jurisdiction.

The appeal was argued at Vancouver on the 26th and 27th o f
November, 1935, before MARTIN, McPHILLIYS and MCQIIARRIE ,
JJ.A .

J. A. Machines, for appellants : It must be shown on the face
of the proceedings in an inferior Court that there is jurisdiction :

491

C . A.

193 5

Nov . 26, 27 .

193 6
Jan. 14.



492

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

C . A .

193 5

GREVA S

V .

_LMAs

see Peacock v . Bell and Kendal (1666), Saund. 73 ; Beaton v .

Sjolander (1903), 9 B.C. 439 ; Mayor, &c., of London v . Cox

(1867), L .R. 2 ILL. 239 ; Farquharson v . Morgan (1894), 7 0
L.T. 152 ; Rex v. Cheshire County Court Judge and Unite d

Society of Boilermakers, [1921] 2 K.B. 694 ; Simpson v .

Croale, [1921] 3 K.B. 243 ; De Vries v . Smallridge, [1928] 1
K.B. 482. The plaint must disclose the subject-matter showin g

it is within the jurisdiction. It must disclose a money claim.

When there are several claims, some over the jurisdiction an d
some under, prohibition will lie as to those over the jurisdictio n
and the Court may proceed as to the others : see Lush v. Webb

(1665), 1 Sid. 251 ; 82 E.R. 1088 ; Read v . Chapman (1732) ,

2 Str . 937 ; Re Walsh (1853), 1 El . & Bl . 383 ; Reg. v. The

County Court Judge of Westmoreland (1887), 58 L.T . 417 ;
South Eastern Rail . Co. v . Railway Commissioners, &c . (1881) ,
50 L.J. Q.B. 201 at p . 213 ; Halsbury's Laws of England, 2nd

Ed., Vol . 9, p . 822, note (r) . That there is no prohibition whe n
the applicant has the alternative right of appeal see Barker v .

Palmeri(1881), 8 Q .B.D. 9 at p . 11 . This is not against us : see
Stt eetland v . The Turkish Cigarette Company (1899), 80 L.T .

472 ; Turner v . Kingsbury Collieries, Ld ., [1921] 3 K .B. 169 ;

Short & -Mellor's Crown Office Practice, 3rd Ed ., 256 ; Mahomed

Abdul (`ader° v. Kaufman, [1928] W .Z. 264 ; In re Wingate 's

Patent, [1931] 2 Ch . 272 . That prohibition will lie see Rex v .

North, [1927] 1 K .B. 491 ; White v . Steel (1862), 31 L .J . C.P .
265 ; Beaton v. Sjolander (1903), 9 B .C. 439 at 441 ; In re

Nowell and Carlson (1919), 26 B.C. 459 ; Neary v . Credit

Service Exchange (1929), 41 B .C. 223 ; Chesterton v . Farlar

(1838), 7 A . & E. 713 ; Ilallock v . The University of Cambridg e

(1841), 9 D.P.C. 583 ; Taylor v . London Life Insurance Co .

(1934), 43 Man. L.R. 97 ; Italsbuy's Laws of England, 2nd
Ed., Vol . 9, p . 823, sec. 1398 .

J. A . Russell, for respondent : There is only $300 at stake .

It was ordered that accounts be taken. They appealed from th e
judgment, and after the appeal they applied for prohibition .

There must be a material matter involved or prohibition will no t
lie : see Butterworth v . Walker (1765), 3 Burr. 1689 ; Ellis v .

Fleming (1876), 1 C.P.D. 237 at p . 241 . Want of jurisdiction



L.]

	

BRITISH COLUMBIA REPORTS .

must be clear : see In re Birch (1855), 15 C .B. 743. The writ
will not be granted when an amendment is sufficient : see Blunt
v . Harwood (1838), 8 A. & E. 610. The remedy here is an
appeal, and it could be referred to the Supreme Court : see Foster
v . Foster (1863), 32 L .J. Q .B. 312 at p. 314 ; Mackkonochie v.
Lord Penzance (1881), 6 App. Cas . 424 ; Elston v. Rose (1868) ,
L.R. 4 Q.B. 4 . They submitted to the jurisdiction in their dis-
pute note : see Dutens Cleric v . Robson (1789), 1 II . BI. 100 ;
The Skipton Industrial Co-operative Society (Limited) v .
Prince (1864), 33 L .J. Q.B . 323 .

Machines, in reply, referred to Serjeant v. Dale (1877), 2
Q.B.D. 558 ; Buggin, v . Bennett (1767), 4 Burr . 2035 .

Cur. adv. cult .

On the 14th of January, 1936, the judgment of the Cour t
was delivered b y

MARRT1 N, J .A . : We are all of the opinion that this appea l
should be dismissed, for the primary reason (which was,
strangely, not brought to the attention of the learned judg e
below) that the application to prohibit proceedings on th e
judgment of the County Court was not made to him until after
an appeal from that same judgment had been launched to thi s
Court, and after a diligent search we have not been able to fin d
any authority to support the view that, after a litigant ha s
invoked the appellate jurisdiction of a tribunal that can affor d
complete relief, prohibition to another Court can be resorted t o
by the appellant so as to defeat his own invocation .

Appeal dismissed.

Solicitors for appellants : Fleishman. cC MacLean .
Solicitor for respondent : E. X. Rhodes Elliott .
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March 30 ;
May 19 .

GI :BSON v. B.C. DISTRICT TELEGRAPH AND DELIV -
ERY COMPANY LIMITED, AND PETTIPIECE .

Negligence—Damages—Master and servant—Negligence of servant—Scop e

of employment—Liability of master—Solent 9 7 .7ing bicycle home for

lunch after delivery of messages—Runs down p, ,h s!'ian at crossing .

P., a messenger boy of the defendant company, after delivering a number o f

messages on his bicycle, telephoned the dispatcher at the defendan t

company's office for leave to go home for lunch, which was granted . On

his way home he ran into the plaintiff, an old man, who ha d

started across an intersection . When about one-third of the way acros s

the plaintiff saw P . on his bicycle about 120 feet to his right . He

thought he could get across ahead of the boy and accelerated his speed ,

but when nearly across P . struck him . He was knocked over and suf-

fered severe injuries . In an action for damages judgment was given for

the plaintiff against both defendants .

Held, on appeal ; affirming the decision of Monaison, C .J .S .C . as against P .

but allowing the company's appeal, that as at the time of the acciden t

the messenger boy was not acting in the course of his employmen t

therefore the company was not responsible .

APPEAL by defendants from the decision of MoRulso\ ,

C .J .S .C. of the 30th of November, 1935, in an action for

damages for personal injuries sustained owing to the negligence

of the defendants . On the 14th of December, 1933, the plaintiff ,

who is 68 years old, was walking south on the west side of

Canibie Street and approaching Robson Street in the City of

Vancouver . Ile proceeded to cross Robson Street, and when

nearly across he was struck by a bicycle ridden by the defendan t

Pettipiece, a boy eighteen years of age, who was going easterl y

on Robson Street . The plaintiff said. he saw Pettipiece at th e

lane to the west when he started to cross, but did not look agai n

to his right . The plaintiff said that when about seven feet fro m

the south curb he suddenly saw something on his right and clos e

to hint, and he suddenly bounded forward to get to the curb .

Pettipiece claims that the plaintiff ran into him by suddenl y

bounding forward to get to the curb . Pettipiece, was travelling

at. about six miles an hour . The plaintiff suffered a broke n

collar bone and a fractured wrist and Pettipiece had two ribs
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broken. Pettipiece was employed by the defendant the B .C .

District Telegraph and Delivery Co. Ltd., and just previou s

to the accident had made a last delivery at Fraser's on Gran-
ville Street and then 'phoned the dispatcher at the defendant
company's office for leave to go home for lunch, which was

granted, and on his way home the accident occurred. Judgment
was given against both defendants for special damages $785 ,
and $900 general damages .

The appeal was argued at Vancouver on the 30th of March ,
1936, before MARTIN, MACDONALD and MCQUARRIE, JJ.A.

McCrossan, K.C., for appellants : The boy was riding on hi s
bicycle west on the south side of Robson Street at about six miles

an hour. The plaintiff was going south on the west side o f

Cambie Street. When he was crossing Robson and reache d
about 10 feet from the south curb he saw the boy on his bicycl e
to his right, but instead of stopping he bounded forward in a run

and ran into the bicycle. It was entirely his fault, as had h e
continued at the same pace as previously the boy would hav e
passed in front of him . The boy was taken by surprise in the
plaintiff suddenly bounding forward and could not then avoi d
him : see Biehm v. Hands (1922), 22 O.V.N. 35 ; Seiden v.

Pinkerton (1926), 31 O.W.N. 325 ; Merritt v . Hepensta l

(1895), 25 S .C.R. 150 at p . 153 ; Battistoni v . Thomas (1931) ,
44 B.C. 188. The accident occurred when the defendant Petti-

piece was acting outside the course of his employment . He had
finished his work and by leave of his employers was going hom e
for his lunch : see Battistoni v . Thomas, [1932] S .C.R. 144 at
p. 148 . Absence on leave is an interruption of the employment :
see Charles R. Davidson and Company v. M'Robb or Officer,

[1918] A.C. 304 at p . 319 ; St. Helens Colliery Co. v. Hewitson,

[1924] A.C. 59 at p . 71 ; Rayner v . Mitchell (1877), 2 C.P.D .
357 ; Mitchell v. Crassweller (1853), 13 C.B. 237 ; Storey v .

.Ashton (1869), L.R. 4 Q.B. 476 ; Halperin v . Bulling (1914) ,

6 W.W.R. 872 at pp . 873-4, affirmed 50 S .C.R. 471 at p . 474 ;

Sanderson v . Collins, [1904] 1 K .B . 628 at p . 632 ; Williams v.

Jones (1865), 3 H. & C. 600 at p . 611 ; Harringston v. Shuttle -

worth cO Co. Ltd. (1931), 171 L .T. Jo . 71 ; File v. Unger (1900),
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27 A.R. 468 at p. 472 ; Lyon and Lyon v . Noble Farms Ltd . ,

[1935] 3 W.W.R. 582 at p . 587 ; Aitchison v . Page Motors,

Limited (1935), 52 T.L.R. 137 .

Gordon M. Grant, for respondent : The plaintiff was a

pedestrian . It was Pettipiece's duty to avoid him and he wa s

responsible in attempting to pass in front of the plaintiff. The

plaintiff had the right of way : see James v. Piegl (1932), 46

B.C. 285 . Pettipiece was acting in the course of his employment .

Even if it is true he was going for his lunch, he was not goin g

on "a frolic of his own" but was still in the course of his employ-
ment : see Joel v. Morison (1834), 6 Car . & P . 501 ; Mitchell v .

Crassweller (1853), 13 C .B. 237 ; H7tatman v . Pearson (1868) ,

L .R. 3 C.P. 422 ; Burns v . Poulson, (1873), L.I . S C .P. 563 ;

Battistani v . Thomas (1931), 44 B .C. 1.88 ; L1932 S.C .R . 144 ;

lIerringston v . Shuttle worth & Co . Ltd . (1931.), 171 L.T. Jo .

71 ; TT'egener v . 1latoff (1934), 49 B .C . 125 .

.1cCr•ossan, replied .

Cur . adv. cull .

19th May, 1936 .

MIALTIu . J .A. : We are all. of opinion that the appeal by

Pettipiece should, beyond doubt, be disnii<d . but that of the

defendant company should be allowed .

Putting my own views shortly they are, as regards the eon-

panv, that at the time Pettipiece, its messenger boy, injure d

the plaintiff he was not in its employment and therefore it i s

not responsible for his actions . He had got leave from duty

during his mid-day meal hour, and while riding his bicycle o n

that occasion, going on his own business and his own affairs (to

his own home or otherwise makes no difference) he ran into th e

plaintiff .
The cases in support of this view are very many so I shall onl y

rite some of the leading ones, and the first I refer to is Gilbert

v . Owners of the "l'izam " (1910), 3 B .W .C.C. 455 in which

("ozen:s-hardy, M .R . said p . 459 :
This is a simple ease where a man has been to his own home to get hi s

dinner, and has met with an accident on his way back to the scene of hi s

labours . That question has been raised and decided against the workman ,

not once, but again and again by this Court .
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And Farwell, L.J. said, p . 460 :
. . . it is no part of his contract of employment that he should g o

home or eat or drink or sleep at home or anywhere else .

Then in Edwards v . Winghant Agricultural Implement Com-

pany, Limited, [1913] 3 I .B. 596, an employee was killed by

a motor-lorry while riding a bicycle provided by his employer s
for his optional use but while on his way home after his wor k

was done, and it was held by the Court of Appeal that the acci-
dent did not arise in the course of his employment .

Then in Murdoch v . Consolidated Mining & Smelting Co . of

Canada, [1929] S.C.R. 141, the Supreme Court of Canad a
unanimously reversed a decision of this Court, wherein the fact s

were much more favourable to the plaintiff than the present one s

as regards the employee : and the decision of the Irish High

Court of Justice in Butler and O 'Loughlin v . Breen, [1933 ]

I.R. 47 is founded on similar reasoning.

And fortunately there are two decisions of the English Cour t

of Appeal within the last few weeks which I have found and ar e

now reported in the current Times Law Reports, viz ., Alderman

v. Great Western Railway Company (1936), 52 T.L.R. 404 ;

and Knowles v. Southern Railway Company (1936), ib . 465 .

They dispel any possible doubt which might arise, and the firs t
one is specially in point because the employee was, as here ,
subject to be called on in case of emergency during his absenc e

on leave on his ow-in n affairs, nevertheless he was held disentitle d

to recover for an injury suffered during that time of absence .

lACDONALD, J .A . : This is an appeal from the judgment of

the Chief Justice of the Supreme Court awarding damages t o

the respondent for injuries received when struck by a bicycl e

ridden by the appellant Pettipiece, an employee of the appellant

company said to be acting in the course of his employment at th e

time of the accident .
The finding of negligence on the part of Pettipiece in runnin g

into the respondent at a street intersection should not be dis-

turbed. The pedestrian was about one-third of the way acros s

the intersection when he observed Pettipiece on his bicycl e

approaching from the right at a distance of 122 feet . On that

state of facts alone the respondent, having substantially entere d
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upon the intersection should have been permitted to pass . Fur-
ther, as stated by the respondent, when he was within six or seven
feet of the curb, almost safely across, Pettipiece was "comin g
straight for me and very fast." The appellant Pettipiece should
not, by fast driving when close to the pedestrian create confusio n
in the minds of both . On all the facts therefore, viewed as we
should regard it on appeal, I can not say that there is no t
sufficient evidence to justify the finding .

A serious question is raised by the submission that as Petti-

piece (a messenger in the employ of the appellant Telegraph
Company) was on his way home to lunch when the acciden t
occurred he was not at that time acting within the scope of hi s
employment or in the discharge of any duty contractual o r
otherwise to his employer .

On this point all the evidence and proper inferences to b e
drawn therefrom are important as each case depends upon its
own facts . It may he that many details as to the nature and
extent of the control exercised by the master over the employe e
during the noon hour were not elicited at the trial . Pettipiece
was sent by his employer the B .C. District Telegraph an d
Delivery Co. Ltd., to deliver a parcel and was obliged to tak e
back to the company's office (within I assume a reasonable time )
a receipt as proof of delivery . On his return from the erran d
but before completing it by turning in the receipt, he telephone d
to the proper official of the company for permission to go home
for hmeh at that time. It was, as stated, while going home o n
his bicycle that the accident occurred . If this is merely a cas e
of a workman causing injury to another while on his way t o
lunch without any effective control being exercised over him a t
that hour it is free from difficulty . In Gilbert v . Owners of the

"1Cizana " (1910), 3 B.W.C.C. 455, Cozens-Hardy, M .R., dis-
cussing the alleged liability of the employer where the workman
was killed on returning to the ship from dinner, said at pp .
45S-9 :

Under these circumstances and on these facts . I think that, if this decision
is to stand, every workman in any employment will be entitled to claim the
benefit of the et if any accident happens to him on his way from hom e
towards the factory or any other place where he is employed . I decline t o
assent to the view that a ship is in a different position from a factory for
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this purpose. This is a simple else where a man has been to his own home

to get his dinner, and has met with an accident on his way back to the scen e

of his labours . That question has been raised and decided against the work -

man, not once, but again and again by this Court .

In the case at Bar there is evidence of control during th e
luncheon period ; whether or not it is sufficient to take the cas e

out of the scope of the principles referred to is the question for
determination .

Farwell, J ., at pp. 459-60 said :
The workman has to prove that the accident arose out of as well as i n

the course of his employment . The necessity for food no more arose out of

his employment than the necessity for sleep . The man who is crushed by a
falling wall on his employer's premises while he is eating his dinner recover s

compensation because he is entitled to be on the spot by virtue of his con -

tract of employment (as I have explained in Gone v . Norton, [1909] 2 K .B .

at p. 545 ; 2 B.W .C .C . 42), notwithstanding that (and not because) he was

eating his dinner, but it is no part of his contract of employment that h e

should go home or eat or drink or sleep at home or anywhere else. Unless

the words "out of his employment" are struck out of the Act, this decisio n
cannot stand. If any authority were needed it is to be found in Bender v.
Owners of S .S. "lent" (supra) and Marshall v. Owners of S .S. "Wild Rose"
(supra) .

We, of course, are not concerned with interpreting and applying
the words of a statute but (without discussing it in detail) the
same principles in a general way are applicable .

Again Cozens-Hardy, M.R., in Edwards v . Wingham Agricul-

tural Implement Company, Limited, [1913] 3 K.B. 596 at pp .
599-600, said :

It has been laid down again and again by this Court, and I should be very
sorry to think there was any doubt about it, that the protection given b y

the Act to a workman does not extend to his going to and from his work ,
unless there are some special circumstances . Take a concrete case. When

a number of men are leaving factory gates to go through the streets t o
their homes half a mile or a mile away, they are not within the protectio n
of the Act . On the other hand the terms of the contract of employment ma y

be such as to define not only the rights but also the obligations of the work -
man and satisfy the Court as to the time at which the employment begin s
and ends .

It is only because of "the terms of the contract" in relation t o
the lunch hour and the "special circumstances" that the case a t
Bar may, if at all, be taken out of the principles laid down i n
this decision .

It is true there is some evidence of control during the luncheo n
period and possibly more might have been disclosed by a more
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detailed examination of the witnesses . Pettipiece had to secur e
permission to go to lunch at that hour. The inference from this
is that the employer controlled his employee 's movements at tha t
time. IIe might have refused permission . If for example, som e
parcel arrived after permission to go to lunch had been given, th e
employer (if he could reach him) might, I think, withdraw i t
and order Pettipiece to return and deliver it .

The general practice was to allow delivery boys to take a half
hour for lunch but when it should be taken (within I assum e

reasonable limits) was within the control of the employer . "It

is the -usual request for a boy to make" the company's dispatcher

testified "before he goes home for lunch to 'phone me and . ask

me if he could go home to lunch ." The nature of the employer' s
business where messages or parcels might arrive for delivery a t

any moment made it of commercial value to control the actions

employees at and during the lunch hour . His employer
answered in the affirmative this question "You do exercise con-
trol in special circumstances as to whether he should go fo r

lunch at one hour or another . " It may not be. going too far to

suggest as an inference from the evidence that if at the momen t
of the accident or immediately preceding it Pettipiece had been

directed by the employer through another messenger to turn

back and deliver another parcel he would be obliged . to do so.

However it is not fair to be placed in the position of having t o
draw inferences where direct evidence on the point might hav e

been obtained . It is, at all events, clear that the employer coul d

so control the employee's actions (as to the hmch hour) that h e

might be compelled to advance or postpone it the better to enabl e

him to perform the master ' s business . If it could be postponed.

before the employee started to go to lunch it may be reasonabl e

to infer that it might also be postponed or interrupted during
the course of the journey home . It was of great advantage t o
the employer to be able to exercise that control to suit th e

exigencies of a special kind of business .

There is another feature . In a report made by the appellant
company to the Workmen 's Compensation Board after the acci-
dent, the following questions and answers appear :

What was the workman doing at the moment of the accident? Makin g

delivery of parcels .
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Was it for the purpose of your business? Yes .

Was it part of his regular work? Yes .

Whatever may be said as to the weight that ought to be give n

to this evidence (and I do not think it of any special value as a

point of law is involved) it was, I think, admissible .

As against the inferences drawn from the foregoing evidenc e

another incident should be considered . Pettipiece was asked i f

he had "any purpose in going home that day . " He said— to

quote his evidence—that he had "a special reason to go home

other than eating, " viz ., "I was to go home to my sister—I wa s

to take the car over to my sister and bring it back . " That is al l

the evidence on this point. It is relied upon to show that because

of this additional reason for going home the link was broken an d

the master relieved from liability for the negligence of Petti-
piece while on an errand in part at least concerned with a triflin g

service to his sister. I am inclined to regard the incident as to o

trivial to form a basis for the submission referred to. If, for

example, Pettipiece promised to perform an errand for his sister

at 12 .30 and permission to go to lunch at that hour was withheld

he would not be able to perform it . It was a gratuitous act to be

performed only if free to do so by the conditions of his employ -

ment .

I have gone as far as possible in drawing inferences from the

evidence favourable to the respondent as a basis for a discussion

of the law applicable thereto . Because of similarity in the fact s

and circumstances in so far as the principles applicable are con -

cerned possibly the greatest assistance may be derived from a

perusal of the reasons in Murdoch v. Consolidated Mining and

Smelting Company (1928), 39 B.C . 386 . The decision of thi s

Court on the point under review was reversed by the Suprem e

Court of Canada, [1929] S.C.R . 141 . Later leave to appea l

was granted by the Judicial Committee but because of a settle-
ment the appeal was not prosecuted . The judgment therefore

of the Supreme Court of Canada must be regarded as final o n

similar facts or on facts so nearly alike that reasonably th e

decision should be applied .

The facts in that case are outlined in reasons for judgment i n

39 B.C . 386 and in the decision of the Supreme Court of
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Canada . It will be found upon perusal that a measure of con-
trol was there exercised by the company over the employees'
manner and method of living . The company supplied the men
with tents and cooking utensils. It was said too at p . 394 that
"the lighting of the lire at the point in question was a necessar y
operation to enable them [i .e ., the employees] to carry on th e
work to the best advantage in their employer's interest" just a s
in the ease at Bar it is submitted that it was for the benefit o f
the appellant company herein to control the employees durin g
the lunch hour, at all events to the extent of controlling the hou r
at which lunch might be taken. I was of opinion on all the fact s
that the manner in which the employees lived, including sleepin g
and eating affected the main purpose of the employment or a t
all events a purpose incidental to it. That view, however, mus t
now be regarded as erroneous .

The late iMr . Justice Lamont in the Murdoch case referred for
general principles to St. Helens Colliery Co. v. Hewitson,
11924 J A .C . 59 . The reasons for judgment therein may be rea d
with profit although unlike the case at Bar the wording' of the
familiar clause in the Workmen's Compensation Act was con-
sidered . As Lamont, J ., referred to it with approval it may
be of assistance to point out in considering the scope of th e
Jfuivloch decision that Lord Wrenbury at p . 91 speaking of th e
fact that the accident need not arise when the worker is actually
ngeg( d in the manual labour he was employed to perform (e .g . ,

a minx r need not be using his pick) said : "IIe may be going
down in the cage . He may be resting between shifts. He may
be taking a meal," and even that latter act might be "incidental
to the employment." And again at p . 92, giving an example of
a case within the Act IIis Lordship said :

If, for instnaice, the employer says [to the employee] "Go by the 9 .45 trai n
to Manchester and there do such and such a job" the employer is on the risk
directly the man goes, as he is ordered .

I s there ally similarity between that illustration and the case at
Par where the employer in effect said on the day in question :

Go to lunch at this time [shortly before 12] in order that you may bette r
perform your duties on my behalf .

Further, it may be said that Pettipiece was where he was at th e
time of the accident in consequence of his employment : in other
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words if he had freedom of action in selecting his own hour for
lunch or in going at the usual or at a uniform hour, e .g., 12

o 'clock, he would not, in all likelihood, be at the point where th e
accident occurred at the time in question. It was because of th e
exigencies of the business that he was there at that hour. Again
the assumption of obligations may be part of the terms of th e
employment and the obligation assumed was to go to lunch at
the time selected by the master .

However, I think it follows, in view of the decision by the
Supreme Court of Canada with its analogous features, we must Macdonald .

conclude as in that case that the employer was not responsible

	

J .A.

for the negligent acts of Pettipiece at the time in question .
The appeal should be allowed and the judgment set aside i n

so for only as it affects the appellant company .

MOQUARIt1E, J.A . : I would dismiss the appeal as against the
defendant Pettipiece and allow the appeal of the defendant
company .

Appeal allowed in part .

Solicitor for appellants : J. A . Campbell .

Solicitor for respondent : Gordon M. Grant .
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March 3, 10 . Practice—Motion by judgment creditor to sell interest in land—Order dis-

missing—Appeal—Whether order final or interlocutory—R .S .B.C . 1924 ,

Cap . 83, Secs . 38, 40 and 42 .

The plaintiff's action was dismissed with costs . After taxation of the cost s

a motion by the defendant as judgment creditor under section 38 of th e

Execution Act for an order for tl .e sale of the judgment debtor's interes t

in certain lands was dismissed on the 17th of December, 1935 . The

judgment creditor served notice of appeal on the 17th of January, 1936 .

On motion by the judgment debtor to the Court of Appeal :

Held, that the order is interlocutory, the notice of appeal was delivered ou t

of time, and the appeal should be quashed .

MOTION by respondent (plaintiff) to the Court of Appea l

for an order quashing the appeal . The plaintiff brought action

against the defendant company in the County Court of Princ e

Rupert . The action was dismissed with costs and the costs wer e

taxed at $244 .35 . The defendant then applied for an order fo r

the sale of the interest of the plaintiff in certain lots in th e
townsite of Smithers, Prince Rupert Land Registration District,

in execution, to satisfy the judgment. The application was
dismissed with costs by Frs m, i;, Co. J . on the 17th of December,
1935. The defendant appealed from this order, the notice of

appeal being served on the 17th of January, 1936 .

The motion was argued at Vancouver on the 3rd of March ,

1936, before MARTIN, MCPHILLIPS . MACDONALD and

ICQC-ARRIr, J .A .

S. S. Taylor, K .(,' ., for the motion : This was a proceeding

under the Execution Act, and an application under section 38 of

that Act was only a step in the proceedings : see Blakey v . Latham

(1889), 43 Ch. D. 23 ; Mainland Potato Committee of Directio n

v. Tong, Yee (1931), 43 B .C. 453 ; Salaman v. Warner (1891) ,

60 L.J.Q.B. 624 ; Annual Practice, 1936, p . 1280 .

Bull , k .C., contra : The only question is whether this order is final
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or interlocutory . Our rights are final and determined : see

Bozson v. Altrincham Urban Council, [1903] 1 K.B . 547 . It
is a proceeding under the statute and final : see Chilliwack

Evaporating & Packing Co. v. Chung (1917), 25 B.C. 90 ;

[1918] 1 W.W.R . 870 . They follow the English practice : se e
Bank of Vancouver v. Nordlund (1920), 28 B.C . 342 ; Downes

v. Elphinstone Co-operative Association (1924), 35 B.C . 30 ;

Boslund v . Abbotsford Lumber, Mining & Development Co .

(1925), 36 B.C . 386 at p. 388 ; Isaacs & Sons v. Salbstein,

[1916] 2 K.B. 139 .

Taylor, replied .

Cur. adv. vult .

On the 10th of March, 1936, the judgment of the Court wa s
delivered by

MARTIN, J .A. : The respondent moved to quash this appea l
on the ground that it was out of time because it was an inter-
locutory appeal, not a final one, as submitted by the appellant .

We are all of the opinion that the objection is a good one. Our

brother McPxrLLLes unfortunately is unable to be with us today,
but has authorized me to say that he agrees with us . In brief

the question is as to whether an order made under section 38 of

the Execution Act, Cap . 83, R.S.B.C. 1924, on a motion by the
judgment creditor to show cause why any land, or the interest

therein, of the judgment debtor, affected by the registration o f

the certificate of judgment in the Land Registry office should no t
be sold in the usual way as the Act directs, is an interlocutor y

order .

Now I do not propose to say anything at large on the questio n

of what is, or is not, an interlocutory order . In this I follow the
decision of this Court, which I happened to pronounce, in the
ease of the Chilliwack Evaporating & Packing Co . v. Chung,

[1918] 1 W.W.R. 870 (I pause here for a moment to say that

the ease is reported tentatively in (1917), 25 B.C. 90, but the
final and full report is the one I am reading) wherein we adopted
the language of the Master of the Rolls, Cozens-Hardy, in In re

Page . Iiill v . Fladgate, [1910] 1 Ch . 489 at 491, viz. :
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I have no intention of attempting the task of defining exhaustively o r

accurately the meaning of an interlocutory order, i leave that to others .

The only point we have to decide here is whether the order in this particula r

ease is an order which must be appealed against within the time limited

for appeals from interlocutory orders .

And in Norton v . A"orton . cited on the same page f 190S), 99

L.T. 709, the same learned Master of the Rolls also gave tha t
warning, Moulton and Farwell, LL .J . agreeing, and 1 always
intend to follow it till we are clearly overruled .

The decision in the Chilliwacle Co . case was the unanimous
decision of this Court. I make that observation because othe r

eases, in this Court in particular, were carefully discussed by
the appellant's counsel, Mr . Bull, particularly, Boslund v .

Abbotsford Lumber, Mining tf Development Co . (1925), 36

B.C . 386, wherein, as the learned counsel pointed out, there are
some expressions by our learned Chief Justice which are not i n
accord with the previous decisions of this Court, but I do not
think it necessary on this occasion to say anything about those
observations for two reasons : the first of which, and a persona l
one, is that while as it is stated in the report of the case, I sa t
therein, yet there is a . note there that I did not take part in the
judgment, which is true. The reason for that is because ther e
was an oversight, entirely undesigned, by which I was no t
notified of the intention to deliver our judgment and so by a n
accident it was delivered in my absence and without my knowl-
edge . There was no intention of doing this, it was simply a
regrettable oversight, but it did not permit me to join in the ful l
discussion of that case as I wished to do . Therefore, for that
reason it is left open to me to review that decision in case it i s
necessary to do so.

The second reason is that it is not at present necessary to d o
so because, fortunately, we have a decision of this Court which ,
as I regard it, is conclusive in principle upon the point befor e
us, viz ., Mainland Potato Committee of Direction v . Tom Yee
(1931), 43 B.C. 453, which is -upon. this very statute—Execu-
tion Act	 and relates to the seizure of personal property by th e
sheriff, and this Court there held, my brother \lePiflt.t.irs and
I dissenting, that an order made by a County Court judge refus-
ing to set aside a warrant of execution to the sheriff to seize and
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sell goods to satisfy a judgment for costs (p. 455) is an inter-

locutory order . Although I had the misfortune to differ fro m

my learned brothers, their judgment is nevertheless bindin g

upon me, and I loyally observe it, and it applies in principl e
exactly to this case, because if an order made authorizing th e

sale of personal property under the Execution Act is an inter-
locutory order, then it follows that an order made under th e
same Act for the sale of real property must be of the same nature,
and I see no escape from the implications of that judgment . It

proceeds upon the same basis, as being in effect the working ou t

of the judgment of a Court, and if that is so, there is no doub t

that it is interlocutory.

It should be noted that the unsatisfactory state of the Englis h

appellate decisions is pointed out by Pickford, J ., in Isaacs d

Sons v . Salbstein, [1916] 2 I .B . 139, at 148 .
It follows that the objection must be sustained and the appea l

quashed .

Appeal quashed.

Solicitors for appellant : Griffin & Freer .

Solicitors for respondent : Williams, Manson, Blow

n Harvey.
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IX RE ESTATE OF EDWARD H . LINEKER, DEC1:ASD.

JOHNSTON ET _1 G . v. LINEKER ET AL.

Estate—Intestate—Distribution—Brother—Nephews and nieces of the half-

blood--Brothers and sisters of half-blood to share equally with those o f
whole blood—Appeal—R .S .13 .C . 1924, Cap . 5, Sees . 116 and 119—B .C.
Slats. 1925, Cap . 2, Sec. 4 .

The father and mother of an intestate predeceased him . His mother by her

first husband had three children, all of whom predeceased the intestate ,

each of them leaving issue surviving the intestate . The mother by he r

second husband had four children, namely, the intestate and thre e

others, two of whom predeceased him without issue and the third, a
brother, surviving him. On originating summons to determine what
persons were entitled to the real and personal estate of the intestate i t

was held that the brothers and sisters of the half-blood inherit equall y

with those of the whole blood, and the real and personal estate should

be divided one-quarter to the brother and three-quarters to the nephew s
and nieces of the deceased.

Held, on appeal, affirming the decision of ROBERTSON, J ., that the learned

judge below had reached the right conclusion and the appeal should be
dismissed .

A PPEAL by defendant F . V. Lineker from the decision of
i4oitr:wrso-N, J . of the 31st of January, 1936 (reported ante, p .
378), on an originating summons to determine what persons

were entitled to the real and personal estate of E. II. Lineker ,
deceased, who died intestate on the 27th of February, 1935 .
The intestate 's father and mother predeceased him . His mothe r
by her first husband had three children, all of whom predecease d
the intestate, and each of then left issue surviving the intestate .
The mother by her second husband had four children, namely ,
the intestate, and three others, two of whom predeceased hi m

ithout issue and the third, a brother, surviving him . It was
held on the trial that the brothers and sisters of the half-blood
inherit equally with those of the whole blood and the real an d
personal estate should be divided, one-quarter to the brother an d
three-quarters to the nephews and nieces of the deceased .

The appeal was argued at Vancouver on the 4th of March,
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1936, before MARTIN, McPmmLLIrs, MACDONALD and MCQuAR-

RIE, M.A .

Stuart Henderson, for appellant : The appellant claims th e

whole estate . The respondents are of the half-blood and are o f

the third degree. The appellant is of the full blood and of th e

second degree. Under section 119 of the Administration Act a s

re-enacted by section 4 of Cap . 2, B.C. Stats . 1925, those of th e

half-blood inherit equally with those of the whole blood onl y

when they are of the same degree . As a matter of legal construc -
tion the word "brother" does not include half-brothers : see

Bridgman v. London Life Assurance Co. (1879), 44 U.C.Q.B .

536. The half-blood should not be inserted into section 116 :

see Gwynne v. Burnell (1840), 7 Cl . & F. 572 at p . 696 . The
words of a statute should never, in interpretation, be added t o

or subtracted from without almost a necessity : Cowper Essex v .

Local Board for Acton (1889), 14 App. Cas. 153 ; Mersey Dock s

and Harbour Board v. Henderson Brothers (1888), 13 App.
Cas. 595 at p. 602 ; London and India Docks Company v .

Thames Steam Tug and Lighterage Company, Limited, [1909 ]
A.C. 15 at p. 23 ; Saloman v. Saloman & Co., [1897] A.C. 22

at p. 38 ; Williams v. Permanent Trustee Company of Ne w
South Wales, Limited, [1906] A .C . 249 ; Courtautd v . Leah

(1869), L.R. 4 Ex. 126 at p . 130 ; The City of Ottawa v . Hunter

(1900), 31 S .C.R. 7 at p . 30 ; Richards v. McBride (1881), 8
C .B.D . 119 at p . 123. If a matter is omitted from a statute
it cannot be added to : see In re Sneezum, Ex parte Davis

(1876), 3 Ch . D. 463. In Wells v . Wells (1874), 43 L .J. Ch .
681, Jessell, M.R. held that nephews and nieces meant ful l
blood and not half-blood.

A . D. Crease, for respondents other than H . E. Griffiths :
Section 116 as re-enacted by section 4 of the 1925 Act is sufficien t
for our purposes . There is no practical difference between lan d
and personalty. Prima facie "brothers" and "sisters" includ e
half-brothers and half-sisters and there is nothing to eut dow n
the prima facie meaning. Section 116 disposes of the whol e
question in issue. Where a claimant falls within the specifie d
relationships in sections 112 to 116 his degree of relationship is
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immaterial . That `"brother" and `"sister" include half-brothe r
and half-sister see Grieves v . Rawley (1852), 10 Hare 63 ; and
In re Cozens. Miles v . Wilson, [1903] 1 Ch . 138 ; In re Wagner

(1903), 6 O.L.R. 680 ; Re Adams (1903), ib . 697. The English

authorities are of no direct assistance because in England it ha s
long been expressly provided that the half-blood take next afte r
the whole blood, in the same relationship . Our statute has been
completely remodelled since the decision in Kunhardt v. Cox

(1930), 42 B.C. 413 . On the right of those of the half-blood to
share equally see Burnet v. Mann (1748), 1 Ves. sen. 156 ;
Jessopp v . Watson (1833), 1 Myl . & K. 665 at p . 672 (note) .

Marsden, for respondent H. E. Griffiths : H. E. Griffiths i s
administratrix of Victor M. Griffiths, deceased, a nephew of
Edward H. Lineker, deceased, who survived the said Edward
H. Lineker but has since died . The judgment below is right
because on the true construction of sections 116 and 119 afore -
said the estate should be distributed between the plaintiff an d
defendants as set out in the said judgment . The amendment of
1925 in effect re-enacted the provisions of the Statute of Distribu -
tions : see Halsbury's Laws of England, 2nd Ed ., Vol. 10, p .
603, sec . 877 ; Welch v . Welch (1692), Free . C .C. 189 ; 22 E.R .
1153 ; In re Ross 's Trusts (1871), L .R. 13 Eq. 286 at p . 293 ;
Walsh v . Walsh (1795), Prec . Ch . 53 ; 24 E.R. 27. There is
no distinction between kindred of the whole blood and kindre d
of the half-blood and this has been the law for 200 years : se e
Jessopp v . Watson (1833), 1 Myl . & K. 665 ; Grieves v . Rawle y

(1852), 10 Hare 63 ; In re Cozens. Miles v . Wilson, [1903] 1
Ch. 138 ; In re Wagner (1903), 6 O.L.R. 680. In computing
the degree of kindred under section 119, the share passing to
children of deceased's brothers and sisters originates in thei r
parents who are in the same degree as the surviving brother : see
Re Adams (1903), 6 O.L.R. 697 ; Morrison v. Grant (1929) ,
41 B.C . 511 at p . 512 . The share in an estate vests at the time o f

the intestate 's death, so Victor M. Griffiths had a vested interest
in his lifetime : see Cooper v . Cooper (1874), L .R. 7 H.L. 53 a t
p. 65 ; Collins v. The Toronto General Trusts Corporatio n

(1935), 49 B .C. 398, and on appeal, 50 B.C . 122 .

Cur. adv. volt.
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14th April, 1936 .

MARTIN, J.A. : In my opinion the learned judge below has

reached the right conclusion herein and therefore the appea l

should be dismissed .

IICPHILLIPS, J .A. : I would dismiss the appeal .

trial judge I would dismiss this appeal .

MCQI ARRIE, J.A. : I would dismiss the appeal .

Appeal dismissed.

Solicitor for appellant : Stuart Henderson.

Solicitors for respondents other than Ada W . Hume, Lilia n

B. Horton and Helen E . Griffiths : Crease & Crease .

Solicitor for respondent Griffiths : P. S . Marsden.
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WARREN v. GRINNELL COMPANY OF CANADA
LLMITED AND LEGGATT .

Negligence—Automobiles—Two cars travelling in same direction—On e
attempts to pass—Loss of control—Collision—Overturning of car—
Damages .

Two automobiles were travelling in the same direction at from 35 to 4 0

miles an hour on a hard-surfaced road about sixteen feet wide, wit h

strips of loose gravel from two and one-half to three feet wide on eac h

side . The defendant Leggatt was driving a ear owned by his employer ,

the defendant company . He was overtaking the other car and whe n
nearing it he sounded his horn to pass . The plaintiff turned slightl y

to the right to let him pass and when Leggatt was six or seven fee t
behind and to the left of the plaintiff's car his left wheels got into th e

loose gravel on the left side of the road, causing him to lose control o f

his ear, and he turned back to the right, hitting the left side of th e
plaintiff's rear bumper . This turned the plaintiff's car, and after

sliding a distance it turned over . The plaintiff's arm being out of the
window was caught between the car and the pavement and w severel y

crushed . Leggatt complained that when passing, the plaintiff suddenl y
turned his car to the left which forced him on to the loose gravel on
the left of the road. This was denied by the plaintiff . The jury foun d

that the defendant was guilty of negligence and assessed damages .

Held, on appeal, per MARTIN and IJACD0NALD, JJ .A ., that the jury . after

finding the defendant was guilty of ne g ligence contributing to th e

accident, in answering a question "In what did the negligence consist ?
said : "By driving too close to Warren's car, before turning out to pas s,,
thereby necessitating- an acute left turn . which took his car to the lef t
shoulder of the highway. causing him to lose control of his car ."

Nowhere is there any evidence that this occurred . Not only was it not
pleaded but it was never put forward in the course of the trial as th e

real cause of the accident, and there should be a new trial .

Per _McIlunt ms and MCQIIARRIE, JJ .A . : The defendant was guilty of gros s

negligence, particularly in view of the speed of the two cars when he
was attempting in a most careless and negligent manner to pass . The
finding of the jury is a reasonable explanation of what happened . there

was evidence supporting such finding and it was open to the jury on
the pleadings .

The Court being equally divided the appeal was dismissed .

APPEAL by defendants from the decision of ROBERTSON, J .

of the 19th of November, 1935, in an action for damages for
injuries caused by an automobile accident which occurred on
the 19th of August, 1932, on a State highway between Seattle
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and Spokane, about two and one-half miles west of the town o f

Odessa in the State of Washington . At the time of the accident

Warren was driving a Ford coupe eastwards towards Spokan e

with his wife and daughter, and the defendant Leggatt, drivin g

his employer's automobile (Grinnell Company of Canada), en

route to Nelson, B.C., accompanied by his wife, was going i n

the same direction and catching up to Warren. Leggatt passe d

Warren, but a short distance further on Leggatt stopped at th e

side of the road to look at his tire and Warren passed him.

Leggatt then started up again and catching up to Warren gav e

the signal to pass . Warren went to the right side of the road and

Leggatt proceeded to pass at an accelerated speed . When abou t

ten feet behind Warren, Warren suddenly swerved to the lef t

to the centre of the road and in Leggatt's path, which forced
Leggatt to turn further to his left, and his left wheels went off

the hard portion of the road . At this point the road was straigh t

and there was no other traffic, and the centre of the road was o f

hard surfaced oil and gravel construction, about sixteen fee t

wide. Beyond this on each side were shoulders of loose grave l

about 3 feet in width . The gravel on each side of the road wa s

soft, and in trying to straighten up to prevent himself going int o

the ditch Leggatt momentarily lost control of his car . It came

out on the hard surfaced portion of the highway, and before h e
could gain control his right front bumper hit the left rea r

bumper of Warren's car . The impact caused Warren's ear to

swing to the left so that it ran into the gravel, and in attemptin g

to pull out of the loose gravel and get his car under control i t
turned over on its side and slewed across the highway, comin g
to rest in the ditch on the right side of the road . When the car
turned over Warren's arm was outside the window and wa s
crushed between the car and the pavement, causing the injurie s

for which the claim was male . After the bump Leggatt's ca r
proceeded at the same ancI ;-cross the highway over the ditch
on the right side and into tit ; 1, .,se sand and sage-brush, stopping

?(O feet beyond the place of contact .

The appeal was argued at Vancouver on the 6th and 9th o f

1936, before MARTIN, idcPIIILLIPS, MACDONALD and

\IcQCARRI , J.A .

33
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J. W. deB. Farris, J .C ., for appellant : The accident was on
August 19th, 1932, and the writ was issued August 12th, 1935 .
We allege that the respondent, by suddenly and without warning
swerving to the left in the path of our car after moving over t o
the extreme right-hand side of the highway to allow him to pass ,
was solely responsible for the accident. It is not denied tha t
Leggatt was forced over into the loose gravel, thus losing contro l
of his car . The jury found the appellant was negligent in driv-
ing too close to Warren's car before turning out to pass, thereb y
necessitating an acute left turn which took his ear to the lef t
shoulder of the highway, causing him to lose control . The
pleadings make no such assertion as is contained in the jury' s
finding. Respondent's counsel slid not suggest anything of th e
kind and there was nothing in the charge suggesting an issu e
involving the facts as found by the jury . Further there is n o
evidence supporting the finding. It is extremely unlikely that
Leggatt in the act of passing would do what the jury has found .
The finding should not be accepted because (1) It is-a highly
improbable suggestion : (2) it was not pleaded ; (3) the sugges-
tion was never suggested or considered ; (4) there was no evi-
dence offered in its support . See lValeelin v . London and Sout h
ll s/e ; rr Railway Co . (1886), 12 App. Cas. 41 ; McKenzie v .
(/ illiwack Corporation, [1912] A.C. 888 ; llcTaggart v .
Powers . [1926] 3 513 ; Bloudo ff v. C . N.R., [1928] 4
D.L.R. 29 .

Lucas, for respondent : The jury believed the evidence of Mr.
and Mrs . Warren that Warren did not turn to his left as Leggat t
was passing, and this is confirmed by the marks on the pavement :
see Cockle on Evidence, 5th Ed., 292 ; Browne v . Dunn (1893) ,
6 R. 67 at p . 70. Leggatt's evidence on his contention tha t
Warren turned to his left when he (Leggatt) was about to pas s
was not accepted as his evidence on cross-examination was uncer -
tain and contradictory and he eventually admitted he could no t
disagree with Warren's evidence. The inference drawn by th e
jury that Leggatt drove too close behind Warren before pullin g
out was one they were entitled to draw : see Phipsdn on Evidence ,
7th Ed., 650 ; Cockle on Evidence, 5th Ed., 8 ; Metropolitan
Railway Co . v. Jackson (1877), 3 App . Cas. 193 ; Burch-ill v.
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City of Vancouver (1932), 45 B.C. 169 ; Scott v. Fernie

(1904), 11 B.C. 91 ; Rahal v. Burnett (1931), 45 B .C. 122 a t

p . 127 ; Toronto Railway v. King, [1908] A.C. 260 at 269 . The

judge 's charge on contributory negligence was correct : see Key

v . British Columbia Electric Ry. Co . (1930), 43 B.C. 288 ;

[1932] S.C.R. 106 at pp . 108 and 111. There was proper direc-

tion to the jury as to the law of the State of Washington : see
Salmond on Torts, 7th Ed ., 215 ; Dicey's Conflict of Laws, 3r d

Ed., 645 ; Halsbury's Laws of England, 2nd Ed., Vol . 6, p . 278 ;

Machado v . Fontes, [1897] 2 Q.B. 231. On the subject of

negligence see Neenan v. Hosford, [1920] 2 I.R. 258 at pp .
308-9. The Court of Appeal will not interfere unless there i s

substantial wrong : see Chattell v. "Daily Mail" Publishing

Company (Limited) (1901), 18 T.L.R. 165 ; Praed v. Graham

(1889), 24 Q .B.D. 53 at p . 55 ; Errico v . B.C . Electric Ry . Co . ,

(1916), 23 B .C. 468 ; Howard v . B.C. Electric Ry. Co., [1918]
3 W.W.R. 409 ; Mercer v . B .C. Electric Ry. Co . (1931), 43 B .C .

398 ; Rahal v. Burnett (1931), 45 B .C. 122 at p. 127 ; Winc h

v. Bowell (1922), 31 B.C. 186 at p . 191 ; McTaggart v . Powers ,

[1926] 3 W.W.R. 513 at p. 523 ; Hutcheon v. Storey [1935]
S.C.R. 677 ; Hessler v . Canadian Pacific Ry . Co., ib . 585 .

Farris, replied .
Cur. adv. cult .

26th June, 1936 .

MARTIN, J .A . : We have given this matter further consider-
ation. We are pleased to have our brother McP1-IILLUPs with us
again this morning and we have reached the conclusion that th e
judgment which on the 14th of April last we directed to b e
entered should be withdrawn. This we are able to do becaus e
it has not yet been entered, and our final conclusion is that th e
appeal must be dismissed, on an equal division ; my brothe r

McPHILLIPs and my brother McQuARnn: would dismiss the
appeal ; my brother MACDONALD and I would allow it .

My reasons for that judgment are that the verdict of the jur y

proceeds upon a finding of negligence which was not open fo r
them to find upon. That is to say, it is a verdict upon a false
issue, an issue which never was raised in the case—which was
not raised in the pleadings, which was not raised in the evidence,
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which was not raised in the charge to the jury . So the verdict
of the jury is responsive to no aspect of the case . Under such
most unusual circumstances the verdict, it is quite apparent t o
me, cannot stand. I have exercised much diligence in trying t o
find a ease like this, and I have found none that is so striking .
The jury find that the accident was caused by the defendan t
Leggat t
By driving too close to Warren's car, before turning out to pass, thereby

necessitating an acute left turn, which took his ear to the left shoulder of

the highway, causing hint to lose control of his car .

This means that he had approached so close to the plaintiff' s
car that it was improper for him to undertake at all th e

inanceuvre of attempting to pass the plaintiff 's car before h e
began to turn out (to the left) to pass it, as the jury thus recog-
nizes he did do . Now, that is a purely imaginary ground of
negligence to support which there is not one single word o f

evidence in the whole appeal book. There is nothing to show

that before Leggatt attempted to pass he got in such clos e
proximity to the plaintiff's ear ahead that it was improper fo r

him to attempt to do such a thing ; on the contrary, the plaintiff
admits that he was watching Leggatt through his rear window

as he gradually overtook him and "he sounded a signal to m e
and I pulled over to give him room to pass 	 And again

. . . . "I was watching this ear behind me because it followe d

rue about 7 miles, and then decided to pass me . He gave me the
horn, and I probably gave him two or three feet more Li .e ., t o

the right] than I had" to enable him to do so . And not only this ,

but in opening his case to the jury the plaintiff's counsel said :
Mr. Leggatt was driving a Pontiac sedan, and was following him, an d

then proceeded to overtake him, and at a distance back, the usual distanc e

one would say, probably 50 or 60 feet he sounded his horn, that is, Mr .

Leggatt sounded his horn to give notice to Mr . Warren he was about to pul l

out ahead of him .

All this shows beyond question that the mancnuvre to attempt t o
pass was a perfectly proper one and responded to by the plaintiff

to enable it to be executed . This is important to understan d
because I notice that, quite unintentionally doubtless, but quit e
erroneously, plaintiff's counsel misstated in three places in hi s

factual?, pp . 3, 7, and 8, that Lea_att came up to within six o r
seven feet of the plaintiff's car "before turning out to pass, "
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which is a serious misstatement of the evidence, because on th e
contrary, it shows that this approach was after that instead of

before, and after the plaintiff had allegedly swerved back int o

the left towards him, after admittedly first swinging away t o
the right, supra, to let him pass : this inversion of the situation
of the later proximity alters the whole complexion of the cas e
and must be rejected .

To illustrate what this jury has done, it might just as well

have found that the accident was due to the fact that the defend -

ant's steering-gear was knowingly defective, and therefore i t

was negligent for him to pass another car, or indeed to "navi-
gate" at all upon a highway with such a defective machine . This
issue, therefore, is foreign to the case and has been perversel y

imported into it, and hence it comes within the decisions fol -

lowed in the case of Levy v. Milne (1827), 12 Moore, 418 ,

wherein the Court of Common Pleas in term, consisting of four

judges, unanimously set aside a judgment under somewhat

similar circumstances, only not so bad, if I may so term it, as
these. Lord Chief Justice Best said, p . 421 :

If the judge misdirect the jury, the case may be brought to be reviewe d

by the Court ; so, if the jury decide contrary to law, their verdict mal b e

set aside . If this were otherwise, the trial by jury, instead of a blessing ,

would become a source of most baneful evil . In the present case, the jury

have decided contrary to law, and contrary to the direction of the judge .

. . . The jury have taken upon themselves to decide on the ]aw in

defiance of the judge, and I am therefore of opinion that the verdict shoul d

be set aside .

Herein the jury have acted "in defiance of the judge" by
deciding the case on another issue than those he directed the m

to confine their verdict to .

I pause here to say I agree with my learned brother McPIIIZ-

zrns that the learned judge gave a very full and proper direction .
He gave it so perfectly and exactly and stated "the issues of fact

which you have to determine" and set forth the conflicting "tw o
clear-cut stories" of the parties with the evidence in support o f
them, neither of which had any reference to the false issue, tha t
I cannot understand any valid reason at all for the jury depart-

ing from his direction .

The Chief Justice proceeds; after pointing out what the duty
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of the Court is where the verdict is contrary to direction (p .
122) :

If, therefore, their verdict be wrong, it ought to be set aside. A different

'\ A1UIcv course of proceeding would place the property and characters of the suitor s
v .

GH, NELL in the power of any arbitrary jury .

CO . OF

	

And Mr. Justice Park said, p . 422, in language which i s
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LTD .

	

entirely appropriate to this case :
AND

	

Their verdict was clearly p er verse, and it is the bounden duty of the Court
Lr.GGATr to interfere .

Martin, J .A .

	

And .Mr. Justice Burro-ugh said, p . 423 :
Their finding is manifestly contrary to justice . On one occasion, Mr .

Justice Buller said, that a jury would not be permitted to find a verdic t

contrary to the facts of the case . I am of opinion that there should be a

new trial .

And Mr . Justice Gaselee, a very sound judge, gave this strik-
ing comment upon the situation where the jury departs from th e

record and decides matters of their own creation :
The verdict, however, was not the result of a mere misconception on thei r

part . They did not pursue a legitimate course . . .

No course could be more "illegitimate" than to concoct a n
issue outside the record and course of trial . The reason for suc h
an unwarrantable departure may be because they found difficult y
on the conflicting evidence in deciding issues properly placed
before them, and so to get round it originated a false issue o f
their own devising.

Then, fortunately, we have a ease in our own Court of Salte r

v. B.C. Electric Ry . Co . (1916), 10 W .W.II . 617, where the
Chid Justice in giving judgment said, pp . (319- 20 :

As regards the defendants the Dominion Creosoting Co . Ltd ., we thin k

their appeal must succeed . They are not shown to have had any knowledg e

of railway business or of the precautions which experience has taught rail -

way companies to take in the handling and disposition of cars . Moreover

the negligence attributed by the jury to then was `"in moving the cars

without the B .C . Electric Company's shunter and crew in attendance with

proper facilities ." But the moving of the cars in that way did not affect

the situation at all . At the time they were tampered with they were stand-

ing a short distance from the place where they had been left by the railwa y

company's servants the night before and were braked and blocked in th e
same manner . It was not their moving of the cars from one position t o

another which brought about the collision .

And the appeal of that company was allowed and the judg-
ment against it set aside .

This case, indeed, is even stronger than that in favour of the
defendant .
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Then in the decision of the House of Lords in the well know n

ease of Banbury v . Bank of Montreal, [1918] A.C. 626 much

that is of present assistance is to be found, particularly as regards
the course to be adopted in appeal where there is no evidence i n

support of an issue, which question is one of law, and where the

evidence is in conflict on another issue . In the former circum-
stances their Lordships allowed an appeal from the verdict o f

the jury finding that a local manager of the bank had authorit y

or duty to advise the plaintiff as to his investments, and therefore

it was open to the Court of Appeal to order judgment to b e
entered for the bank on the ground of no evidence notwithstand-

ing that that issue had not only not been raised at the trial bu t

had been submitted to the jury, p . 628, without objection by th e
defendant and found against it. In answer to the appellant ' s
(plaintiff) submission that the failure to make the objection a t

the trial precluded the defendant from raising it on appeal, Lord

Atkinson said, pp . 679-80 that the ordinary "admirable and
just" rules requiring that to be done
. . . . have no application whatever to a ease like the present, where al l

the defendants ask for is to get the opportunity to show that the verdict

found against them has no proper evidence to support it, and object to b e

shut out from doing this by the omission of a technical formality .

That view of the matter has been recently followed unanimously

by the same tribunal in Mechanical and General Inventions Co .

and Lehwess v. Austin and the Austin Motor Co ., [1935] A.C.

346, also a case of two distinct issues, in the leading judgment
delivered by Lord Wright where he says, p . 379 :

1 may add that the order of the Court of Appeal on the issue of the licence

agreement, not merely setting aside the verdict of the jury, but ordering

judgment to be entered upon it, was in my opinion justified under Orde r

LVIII ., r . 4 . That course was followed in Banbury v. Bank of Montreal,

where the verdict of the jury for the plaintiff being set aside, judgment wa s

entered by the appellate Court for the defendants . That was a case wher e

the verdict was set aside on the ground that there was no evidence at all t o

justify a verdict for the plaintiff, but I think it is clear that under r . 4 th e

same course is competent where the verdict is set aside as being against th e

weight of evidence : in this respect no distinction can be drawn between th e
two grounds for setting aside a verdict .

At p . 376 he had already said of the facts before him :
The verdict was one which the jury, however comprehensible in all th e

circumstances their decision might be, were not competent to find, that is ,

"might" not find, on the evidence .
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In these circumstances the letters plainly show that there was no contrac t

and the jury's verdict that there was cannot stand .
WARREN
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And in the present case a fortiori it "cannot stand" because
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not only was there no evidence but no issue on which evidenc e
could be given or the jury directed, and a true verdict can no
more be returned upon a false issue in civil eases than in crimina l

Rea v. Sugarman (1935), 25 Cr. App. R . 109, 114 .

In (r'avin v. The Kettle Palley Rccay. Co . (1919 .), 58 S.C. .

5t)1, 508, dlr . Justice Anglin said, the Chief justice concurring :
As the case was left to the jury the true issue as to "ultimate negligence "

under the circumstances in evidence, in my opinion, was not fairly sub-

mitted to them . I agree. therefore, that a new trial was properly ordere d

on that ground .

The "true issue" was admittedly "fairly submitted" to the jury
here but they disregarded it and substituted a false one of thei r
own. Their Lordships of the Privy Council very recently
decided in Dominion Bridge Co. Ltd. v. Steamer "Philip T.

Dodge, " x . 1936] 1 W.W.R. 94, at 97, that even where the tria l

is by a judge without a jury, a "decision based entirely upon
the finding of a specific. act of negligence which was not pleaded
and not investigated . . . cannot stand . "

It follows that in my opinion the appeal should be allowed ,
the verdict set aside and a new trial had, because there has been
a mistrial, indeed no concluded trial at all, upon the true issu e

properly submitted to the jury, and therefore these issues ar e
still at large owing to the "illegitimate course" pursued by th e
jury on their own initiative .

I say nothing about .. the effect of this extraordinary conduct
upon the costs, because nothing was said about them in th e
respondent's (plaintiff) argument or factuni, and upon th e
plaintiff niust fall the grave responsibility of "moving for judg-

ment in accordance with the verdict" and taking and seeking t o
retain that judgment upon such a legally impossible verdict ,
which was obviously a dangerous thing to do ; and, if I may say

so with respect, I would not if I had been in the learned. judge's

position have taken the responsibility of granting the motion ,
at least without the fullest consideration of it, even though th e

defendant 's junior counsel had, in the absence of his senior,
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when the jury returned at 4 .20 p .m., after an hour ' s considera-
tion, said in reply to the judge that he had no objection to it .
But doubtless the full consequences of the very unusual situation
were not realized at the time and came as a surprise to al l

concerned. It is very likely that upon further argument and

consideration a way might have been found out of the impass e

before the jury was discharged, in the manner indicated in many

decisions of this and other Courts under similar circumstances ,

though I have not been able to find a case which is precisel y

upon all fours : cf. e .g ., in Rayfield v. B.C. Electric Ry. Co .

(1910), 15 B .C. 361 ; Dart v . Toronto R . Co. (1912), 8 D.L.R .

121 ; Shearer v . Canadian Collieries (Dunsmuir), Ltd . (1914) ,

19 B. C . 277 ; Jolicceur v. La Cie de Chemin de Per du Gran d

Tronc (1908), 34 Que. S.C. 457 ; Arnold v. Jeffreys, [1914] 1

K.B. 512 ; Bank of Toronto v. Harrell (1916), 23 B.C. 202 ,

213 ; Wabash Railway Co. v . Follicle (1920), 60 S.C.R . 375 ,

384 ; Gavin v. Kettle River Valley Ry . Co . (1921), 29 B .C .

195, 204 ; (1919), 58 S.C.R. 501, 508 ; McFeteridge v . Canadian

Pacific Ry. Co . (1926), 37 B .C. 387, 391 ; British Columbia

Electric Rway. Co. v. Dunphy (1919), 59 S.C.R. 263, 269 ;

:McTavish Brothers Ltd . v. Langer (1929), 41 B .C. 363 at 370 ;

and Dobie v. Canadian Pacific Ry. Co . (1929), 42 B .C. 30 at

36 ; [1930] 3 D.L.R. 856 ; [1931] S .C .R. 277 . In Jolicceur' s

case, p . 459, the Court of Revision adopted the following state-

ment of the proper practice :

Archbold, Vol . 1, p. 601, 7th Ed . Notes, dit :—"If the jury, through

mistake, or evident partiality, deliver an improper or an informal or an

insensible verdict, or one that is not responsive to the issue submitted, the y

may be directed by the Court to reconsider it and be recommended to mak e

an alteration . . . .

That ancient and sound practice has, as I at present understan d

it, still virtue and effect, but since it has not come up fo r

argument before us I express no final opinion thereupon an d
simply confine myself to the adoption of the only course, a s

already set out, that is open to this Court to take .

MCP~iILLn's, J .A . : At the close of the argument I was of the

opinion that the appeal should stand dismissed . I have since

had the advantage of reading the judgment of my learned brother
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MCQUARRIE in which I concur . Therefore my judgment is tha t
the appeal should be dismissed, both upon the facts and the law .

llACnoxALn, LA.. : This is an appeal from a judgment of
lioBLRTSOx, J., and a jury awarding to respondent damage s
arising from a motor collision on a public highway in the Stat e
of Washington . The facts relied upon by the respondent justi-
fying a verdict should have been simple and direct but the case ,
through failure of the jury to appreciate the facts, fell into
confusion, making it difficult to understand the verdict or t o
reconcile it with the evidence or pleadings . The act of negli-
gence attributed by the jury to the appellant bears no tru e
relation to the facts of the ease . As T have decided that a ne w
trial should be directed I will only discuss the facts to the exten t
necessary to disclose the grounds for that decision. The issues
cannot be exposed, however, without some detailed discussion of
the facts .

The appellant Leggatt, driving a car owned by his employer ,
the Grinnell Company of Canada, was held liable for injuries
sustained by Warren under the following circumstances . While
driving easterly in a Pontiac ear he overtook Warren driving a
cord. coupe and at a reasonable distance sounded his horn as a
request for permission to pass . The travelled portion of the
highway at this point (hard compact gravel. road with oiled
surface) was "about" sixteen feet in width . On either side of
the travelled portion of the highway a shoulder of loose grave l
extended for a distance of from two and a half to three feet . I t
was evidently loose enough to cause a car travelling about 4 0
miles an hour to get beyond the driver's control on coming into
contact with it .

For some time before and at the precise mo ent that 'Warre n
heard the horn he was, "travelling to the right of the centre o f
the road ." That right half of the roadway was not more an d
possibly slightly less than eight feet in width and all but approxi-
mately two feet of that area would be occupied by Warren ' s car
as he proceeded on his way. It would follow that when he hear d
the horn the right front and right rear wheels of his car woul d
be scarcely more, if not less, than two feet from the shoulder in
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the road to his right . In that situation, if the responden t

Warren had maintained his position, Leggatt could safely pas s
in the area of more than eight feet to the left of respondent's car .

However, notwithstanding the position of Warren's car a t

this stage so close to the edge of the travelled portion of the roa d

as indicated, he testified that when he heard the sound of th e
horn behind him he, with more courtesy than prudence, turne d

still further to his right. Be said : "I probably gave him tw o

or three feet more than I had," offering thereby at the risk of

danger to himself more room than necessary for Leggatt to pass .

It is clear even after making an allowance for approximation s

that if we interpret his evidence literally two wheels of Warre n ' s

car came into contact with the shoulder of loose gravel to th e
right of the highway . If it did then the truth of an allegation
made against him as shown by the pleadings is apparent, viz . ,

that finding himself in the gravel to the right he at once turne d
his car to the left precipitating the events that followed. The
point of impact would appear to establish that fact once it i s

conceded that Warren's ear touched the shoulder of the road t o

the right. At that moment Leggatt, travelling a few feet behind
the Warren car (not necessarily directly behind it) fearing tha t

Warren might continue in his course further to the left tha n

he did (as it later transpired) bringing his car beyond the
centre line, in order to avoid, not an actual but a potential dange r

(acting reasonably he might so regard it) turned his own car
to the left (travelling two feet would bring him to the shoulder
on his side) with the result that he entered the loose gravelled
area, and lost control of his car . After that it careened without
effective guidance up to the point of impact and beyond it .

It was essential that these alleged facts should be fully can-
vassed . Warren was not asked whether or not the right wheel s
of his car reached the loose gravel to the right . Clearly he could

not while travelling "to the right of the centre of the road" turn
out "two or three feet more" with a car at least nearly six fee t
in width without coming into contact with it .

However, contrary to his evidence I will assume that he onl y

turned far enough to the right to bring his car close to the edg e
of the travelled portion of the highway. Assuming therefore in
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his favour that he did not touch the shoulder with the wheels o f
his ear, by his own evidence he at least brought them close to the
edge of the hard surface leaving a. few inches only between hi s
car and a dangerous area . It might be natural enough, findin g
he gave more room than necessary to the other to pass, bringing ,
inl so doing, his ear close to loose and treacherous gravel an d
knowing the difficulty of maintaining that position that he woul d
turn to the left towards the centre of the roadway . It. will b e
observed too that in this position he would only have to trave l
diagonally about two feet to reach the centre line of the highway .
If he did. so the appellant Leggatt at that moment (although i t

was not appreciated by the jury) would be about . six or seven feet
behind him (but on the left side of the road) and about to pass .
Leggatt would not know before it was necessary to act whether
or not this alleged turn to the left on Warren's part would
terminate at or near the centre of the highway thus leaving hi m
ample room to pass. IIe would--at all events the jury shoul d
consider it—be justified in assuming in the stress of the moment
that, in order to avoid colliding with Warren's car he should
endeavour to prevent it by turning his car to the left, also as a
possible means of escape and after doing so finding himself i n
a position where he could . not control his ear . That was his case ,
at all events (whether true or not it was for the jury to say) pu t
forward. in the pleadings and at the trial and if true it was
submitted that reasonably he should be excused from the conse-

quences of what followed, also that it was the erratic cours e
taken by Warren in turning to the left that created an unavoid-
able situation .

I have said. that the appellant in his pleadings charge d
respondent with. negligently swerving to the left as he was about
to pass . the statement of defence (paragraph 20) this clause
appears :

When the defendant Leggatt was in the act of so passing, the plaintiff ,

without warning of any kind, suddenly swerved to the left in the path o f

the defendant Leggatt, causing a collision between the two cars .

And again his (Warren 's) negligence or contributory negligenc e

consisted (paragraph 2 2 (d) ) :
In swerving to the left without warning when about to be passed by the

defendant Leggatt .
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Obviously it is dangerous, especially on a narrow road, for the

driver ahead, after granting a request to pass in the usua l

fashion, to suddenly turn to the left again however slightly

before the overtaking car has safely passed . The other drive r

might reasonably conclude that the invitation to pass was abou t

to be withdrawn when it was too late to act upon it. In any

event if Leggatt was negligent in misjudging Warren ' s move-

ments or in indulging in groundless fears, the jury ought t o

consider it . Possibly they might attribute negligence to both .

Instead, however, of directing attention to this salient aspect o f

the case the respondent ignored it . He did not even in expres s

terms say that after conceding the right to pass he did not turn

to the left before the passage was effected . It was hardly enough

to say on a point so vital that Warren 's general evidence in chief

was of such a character as to negative the charge that he turned

to the left as indicated.

The issues were fairly stated to the jury . The learned judge

said :
Here the defendant was overtaking the plaintiff and he made a signal and

the plaintiff turned to the right, which was a plain intimation to th e

defendant that he had heard the signal and that he was keeping to his righ t

side of the road and that he understood the defendant was going to pass

him . Now, under those circumstances the duty which the plaintiff owe d

to the defendant was to keep to his right side of the road and not change

his course without due and adequate warning under the circumstances, t o

the defendant . If that were not so, of course, no one could pass safely . On

the other hand, the duty which the defendant owed to the plaintiff lies in

this : that he was overtaking the plaintiff and his duty was not to ru n

down with his car the plaintiff's car . That is to say, if you accept th e

plaintiff's story and he did not change his course, but kept on his prope r

course, the duty of the defendant was not to run him down ; so you see th e

obligation and the duty towards each is reciprocal .

And again :
The plaintiff's story was that he was going along that highway on hi s

right side ; he heard the horn sounded behind him and he turned a bit t o

the right and then kept on his course and never changed, and suddenly h e

was struck on the left rear bumper by the defendant's car, and the damage

followed which he has told you about. On the other hand the defendant' s

story is that some distance back—the information is shown I think on

Exhibit 2, the plan—he signalled by his horn, giving notice to the plaintiff

of his intention to pass ; that the plaintiff then turned a bit to the right ,

which to the defendant was an indication that the plaintiff understood hi s

signal and would therefore keep to his course ; but suddenly, without warn -
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ing, the plaintiff turned to the left, which caused the defendant in order to

attempt to avoid the collision, to pull violently to the left, and his car wen t
off on the gravel on the right-hand side, and then in an endeavour to righ t
his car he pulled again, to the right and in so doing struck the plaintiff's car .

The only error (and it is important) occurred- in stating tha t
after the respondent turned to the right on hearing the horn h e
"kept on his course and never changed." He did not so testify
(nor out his wife) although, whether intentionally or not, h e
leaves that impression without taking the responsibility of
definitely saying so. As already intimated. if he kept on hi s
course `"and never changed" he would . by his own evidence hav e
been travelling partly on the shoulder ; or if we discard hi s
evidence and make a liberal allowance for error he would a t
least be skirting the edge of the hard surface, a position difficul t
to maintain for any distance.

On that state of facts the jury, after finding that the appel-
lant was guilty of negligence contributing to the accident, in
answer to a question In what did such negligence consis t
said. :

By driving too close to Warren's car, before turning out to pass, thereb y

necessitating an acute left turn, which took his car to the left shoulder o f
the highway, causing him to lose control of his ear .

The jury of course were referring to the original turn to th e
left at the beginning of the attempt to pass . If this ground of
negligence found by the jury was not pleaded, or supported b y
the evidence, we cannot substitute another finding for it .
Dominion Bridge Co. Ltd. v. Steamer "Philip T . Dodge,"

[1936] 1 W.W.R . 94. In considering what it means I wil l
assume that the jury by returning a negative answer to th e
question "Was the plaintiff Warren guilty of negligence whic h
contributed to the accident ?' ." meant to find, notwithstandin g
the failure to deny it explicitly that Warren did not, as alleged ,
turn again to the left, after making way for Leggatt to pass. The
jury therefore attributed the accident to a negligent nlanceuvr e
on Leggatt's part in turning out to pass the Warren car at th e
outset . Leggatt, in the opinion of the jury, negligently
approached so close to the other car before turning out to pass
ililmediately after sounding his horn that he could only accom-

plish it by making an acute left turn thereby thrusting his car
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into the gravel to the left "causing him to lose control . " After

that initial negligent act his car in its erratic course collided

with the other . It was then beyond control without fault on hi s

part. The negligent act consisted in placing himself in such
relation to the other car that, to pass at all, he had to make an
acute turn . What followed that negligent act could not b e

avoided .

The difficulty is that nowhere is there any evidence that thi s

occurred . Not only was it not pleaded but it was never pu t

forward in the course of the trial as the real cause of the acci-

dent . There is, however, an explanation for this finding . It is

clear from a reading of all the material evidence that the jury

were misled by failing to appreciate the significance and applica-
tion of part of the testimony . Evidence properly assignable to

a later period in the course of events was wrongly-assigned to
an earlier period . Leggatt said (not when he turned out in the
first place but after he did so and was in the act of attemptin g
to pass the Warren car) while six or seven feet behind it—not

necessarily directly behind it—that the respondent swung back
to the left, as already described, thus necessitating, or at al l
events prompting a turn to the left on his part. I am satisfied
that the jury wrongly thought that originally he approache d
within six or seven feet of the respondent's car directly or almost
directly behind it, thus necessitating the acute turn found b y

them. That is the explanation of the finding but it does not of
course justify it . The real issue in the case therefore, viz . ,
whether or not the respondent, after turning to the right t o
permit Leggatt to pass, again turned to the left, thus precipitat-

ing a dangerous situation was not tried, except possibly in a n
indirect and most unsatisfactory manner .

If the jury had realized, having found that the appellant' s
car did in fact come into contact with the loose gravel to th e
left, did so, not because Leggatt was too close to the respondent' s
car before the original turn (an unlikely occurrence) but for
some other reason they would then be compelled to pursue thei r
inquiries in another direction from entirely different premises .
The question would then arise in its proper settingDid the
appellant finally turn to the left negligently without any good
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reason for doing so or did he turn because, as he alleged in hi s
statement of defence, and testified at the trial with the suppor t
of another witness, the respondent forced him to do so' Thi s
vital question was not considered by the jury in the light of th e
true facts . It is therefore, in my view, impossible to allow th e
judgment to stand .

On receipt of the jury's answer attributing to the appellan t
an act of negligence not pleaded or supported by the evidenc e

McQi-<1ri E, J .A. : I am. prepared to agree with counsel fo r
appellant in his factum at p . 7, where he states :

The only point of controversy therefore is as to what caused the appellan t

to swing over into the loose gravel . Ts it true, as he says, that the respond-

ent's car swung over to the . left just as he was about to pass ; or is it a s

the jury found, that the appellant came up so close behind the respondent' s

ear that he then had to make a sudden swerve which caused him to go across

into the loose gravel ?

and to give judgment on that basis . The verdict of the jury i n

answer to questions submitted by the learned trial judge was a s
follows :

(1) Was the defendant [Leggatt] guiltF of negligence which contribute d
to the accident? Yes .

(2) If so, in what did such negligence consist? By driving too close t o

warren's car, before turning out to pass, thereby necessitating an acute lef t

turn which took his car to the left shoulder of the highway, causing him t o

lose control of his car .

(3) was [the plaintiff] Warren guilt} of negligence which contribute d

to the accident? No .

In the statement of defence, paragraphs 22 0, 21. 1. 22, the
appellants give details of the respondent 's alleged negligence or
contributory negligence . The jury in answer to Question. 3

Macdonald,
the verdict should not have been accepted by the respondent' s
counsel . The jury ought to have been sent back on further
instructions to reconsider their verdict . I. refer to IltvI\G . J. 1 .
in Pay/field v . I .C . Electric R y. Co . (1910), 15 B .C. 361 at 365,

where although the facts were different the same principl e
applies . If that course might have been adopted at that stag e
we have the right at this stage to direct a new trial . I would do
so, not however without some hesitation . 1t affords the respond-
ent a second chance, not fully earned, to submit a reconstructe d
ease with evidence sn

	

ed by the fate of this appeal .
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negatived all such allegations and found that the respondent wa s

not guilty of negligence which contributed to the accident . The

negligence of the respondent as asserted by the appellants wa s
that the respondent's car swung to the left just as the appellants '

car was about to pass causing the collision between the two cars .
The jury found against the appellants on this point and we mus t
conclude that the jury disbelieved the evidence of the appellant
Leggatt and his wife that the respondent after hearing appellan t

Leggatt's warning and after turning to the right turned to the
left as alleged by said appellant and his wife . It is admitted
by Leggatt that when within a few feet behind respondent's ca r

he pulled sharply over to the left in an attempt to avoid hitting
the respondent's said car which threw Leggatt's car or two
wheels thereof on to the gravel on the left side of the road thereb y
causing Leggatt to lose control of his ear and that he then swun g
back and hit the respondent's ear . The jury must have consid-

ered that Leggatt's explanation or excuse, supported to some
extent by his wife, to the effect that the respondent's car turne d
to the left just as he was about to pass it, was a pure matter o f
imagination . If that explanation be eliminated or disbelieved ,

as was clearly done by the jury, nothing remains but Leggatt' s
admission of the negligence which the jury found against him .
On the admitted facts I am of the opinion that it was shown

beyond a shadow of doubt that appellant Leggatt was guilty of
gross negligence, particularly in view of the speed of the tw o
ears respectively which was hem( en 35 and 40 miles per hou r

for the respondent 's car which was ahead and some miles pe r

hour faster for Leggatt's car when he was attempting in a mos t
careless and negligent manner to pass, and considering the dis-
tance which Leggatt 's car travelled after the collision, taking i t

off the paved highway, across a ditch, through a two-wire fenc e
and some 210 feet through sand and sage-brush before stopping .
I am convinced that the finding of the jury in answer to Questio n
2 is a reasonable explanation of what happened, that there wa s

evidence supporting- such finding and that the said finding wa s
open to the jury on the pleadings or at least was within th e

ambit of the case as submitted to the jury.

Without taking up space to quote same in full I refer t o
34
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paragraphs 9, 10, 11, 12 and 13 of the statement of claim ; also
to the evidence of the respondent and his wife the whole of pp .

22, 23 and 24, lines 1 to 19, pp . 42 and 43 of the appeal boo k
and the appellant Leggatt's evidence p . 105, lines 5 to 30 inclu-
sive, the whole of p . 106, p . 108, lines 17 to 31 inclusive, pp .

109 to 117 inclusive, p . 119, lines 25 to 30 inclusive, pp . 120

and 121, lines 1 to 11 inclusive.
I might add that even if it had been admitted, which was no t

the ease, that respondent's car turned slightly to the left whe n

the appellant Leggatt ' s car was about to pass, it is apparen t
from all the evidence, including that of the said appellant, tha t
there would still have been more than one half of the width o f

the pavement clear at the time for the said appellant to pas s
respondent's car without colliding with it . If the said appellant ,
when a reasonable distance behind the respondent's car, ha d
turned on to the left half of the pavement and remained ther e

until he had cleared respondent's car no collision would hav e
occurred .

I would therefore dismiss the appeal .

The Court being equally divide d

the appeal was dismissed.

Solicitors for appellants : Fay ris, Parris, St tllz, Ball LE'

Farris .
Solicitors for respondent : Lucas cG Ellis .
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Criminal law—Manslaughter—Medical practitioner—Treatment of patien t
in hospital—Diagnosis—Intoxication of practitioner—Criminal Code . Jan - 29 , 30,

31 ;
Secs . 246 and 1014 .

	

Feb. 6 .

A patient entered the hospital at Pouce Coupe on the 6th of February, 1935 .

He was very ill and Dr . Watson attended him daily . On the first day

the doctor thought he had sciatica, but on the second, he concluded

there was pus somewhere . He continued to treat him but the patien t

getting worse, he sent for a Dr. McRae, living 46 miles away, who

came and operated on the 14th of February . There was difficulty in

making a diagnosis so he made an exploratory operation and found a

large amount of pus between the hip and the liver, some seven to ten

quarts being taken out . The patient died the next day . A young

doctor named Beckwith made an autopsy about a week later an d

admitted it was a difficult case to diagnose and that he would hav e

diagnosed the case as appendicitis, but he was of opinion that if ther e

had been an operation when he first came to the hospital his life migh t

have been saved . Dr. McRae, who operated, said he could not say

whether an earlier operation would have saved the patient's life . There

was evidence of Dr. Watson being in an intoxicated condition when

treating the patient on the 6th, 8th and 12th of the month, but th e

supervising nurse in the hospital testified that the treatment receive d

by the patient was the only treatment that could have been given . The

jury found accused guilty on a charge under section 246 of the Criminal

Code and he was sentenced to one year's imprisonment.

Held, on appeal, reversing the decision of ROBERTSON, J ., that too muc h

weight was given to accused being under the influence of liquor on a t

least two occasions . It was still necessary to show that whether sober

or not on these two visits or at any times during his attendance on th e

patient, some omission or failure to supply proper treatment wa s

disclosed and by reason of it death ensued. The evidence as to thi s

failed and the charge should be dismissed .

APPEAL by accused from his conviction by ROBERTSON, J .

and a jury on the 29th of October, 1935, in the Court of Assiz e
in and for the County of Cariboo at Quesnel, on a charge tha t
between the 5th day of February, 1935, and the 15th day of February, 1935 ,

he the said Wallace A . Watson undertook to administer surgical or medica l
treatment to one Joseph Oscar Tannhauser, a patient at the Red Cross

Hospital at Pouce Coupe, and being under a legal duty to have and to us e
reasonable knowledge, skill and care in administering such treatment ,

omitted without lawful excuse to discharge that duty, and thereby did kill

53 1
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and slay the said Joseph Oscar Tannhauser, against the form of the statut e

in such case made and provided . . . .

The charge was under section 246 of the Criminal Code. The
patient was admitted to the hospital on the 6th of February ,

v .
WATSON 1935, and he died on the 15th of the same month . The patient

employed the accused as his doctor and accused attended him
daily . According to the evidence of a nurse the accused was in
an intoxicated condition on the 6th and 12th of February when
attending the patient, and the clergyman who visited the hospita l

said he was intoxicated on the 8th and 12th of the month . The
patient was very ill when he came to the hospital and had to b e
helped to bed . The accused on the first day said he probably had
sciatica and on the second day diagnosed the case as his having
pus somewhere. The patient got worse each day, and in answer
to a telegram from accused, Dr . 11cRae, who lived at Hythe ,
Alberta, about 46 miles away, came to Pouce Coupe, and afte r
consultation with the accused he operated on the patient first fo r
appendicitis, and finding this was not the trouble he made a n
exploratory operation and found a large quantity of pus i n

abscess between the hip and liver, about seven to ten quarts . The
patient died next day from shock . A Dr. Beckwith who live d
at Dawson Creek about six miles away from Pouce Coupe an d
has been practising medicine for about four years made a n
autopsy on February 23rd and said that if the patient had been
operated on when first taken to the hospital his life alight hav e
been saved . He admitted it was a difficult case to diagnose and
that he would have diagnosed the case as appendicitis . The jury
brought in a verdict of guilty and accused was sentenced to one
year in Oakalla .

The appeal was argued at Victoria on the 29th, 30th and 31s t
of January, 1936, before MARTIN, MACDo ALD and McQoARRIR,

A .

Nicholson, for accused : This is a charge under section 24 6

of the Criminal Code . Accused is a general practitioner and th e

question of what should be done involved. a major operation .
Watson is accused of being intoxicated when attending th e
patient between the 6th and 14th of February, and the whol e
case hinges on the fact that he did not advise an operation sooner .

532
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In answer to this (1) Tannhauser's case was difficult to diag-
nose ; (2) at most Watson was guilty of an error in judgment,
and a mere error in judgment is not negligence in either a
criminal or civil action ; (3) it was not proven that Tann-
hauser's death did result from failure to operate sooner than the

14th of February. The Crown's evidence shows there was a
fair chance of his dying anyway . The case went largely into
the question of whether the doctor was drinking . Miss Crook ,
supervisor in charge of the hospital, who had 30 years ' experi-
ence, says Dr . Watson did all that could be expected of him, an d

Dr. McRae who operated on the 14th of February said Dr .

Watson could do no more . Dr. Beckwith, who never saw the
patient until the autopsy, had only four years' experience as a
doctor and said he would have diagnosed the case as appendicitis ,
only goes so far as to say that he would have operated earlier .

The evidence as to drink does not show any misconduct or neg-
lect . It was a difficult case to diagnose and whether there should
be an operation was difficult to decide : see Rex v. Homeberg

(1921), 35 Can . C.C. 240. Transcript of evidence was allowed
in jury room that contained evidence that had been ruled out
by the trial judge : see Rex v. Minness and Moran (1933), 47
B.C. 321 at pp . 327-8 ; Reg. v. Murphy (1869), L .R. 2 P.C.
535 at p. 549 ; Mattox v . United States (1892), 146 U.S. 140
at pp. 145-6 ; Clark v. United States (1932), 61 F. (2d) 695
at p. 707 ; Ras Behari Lal v. The King-Emperor (1933), 10 2
L.J. P. C . 144 at p . 147 .

Macfarlane, K.C., for the Crown : Between the 6th and 14th
of February accused omitted to take reasonable care of the
patient . He neglected to give the patient reasonable attentio n

to intelligently conclude as to whether it was necessary to operat e
or not, and this arises from evidence of drunkenness . The
omission arises from his course of conduct during that period .

Nicholson, replied .
Cur. adv. vult .

6th February, 1936.

MARTIN, J .A . : This is an appeal from a conviction for man -

slaughter, under section 246 of the Criminal Code, at th e
Cariboo Assizes coram Mr. Justice ROBERTSON, at Quesnel in

53 3
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October last . Several questions were brought to our considera-
1936

	

tion ; the first submission being that there should be a new tria l

REX

	

because of evidence which had improperly found its way to the
v .

	

jury after their retirement, in some exceptional manner . It
WATSON

appears that what happened is this, that after the learned judge
Martin, J .A . had excluded certain evidence, yet in a way which is not clear ,

but apparently by the voluntary action of a constable in handing
the exhibits to the jury, there was included in them a copy o f
the depositions which, most unfortunately, contained the objec-
tionable evidence that the learned judge had ruled out as bein g

inadmissible, and therefore prejudicial to the accused. The
affidavits upon which this particular motion was made wer e
founded upon our decision in Rex v. Minn.ess and Moran (1933) ,
47 B.C. 321, and are very commendably drawn with particularit y
and preciseness so as to keep the matter within the ambit of
that decision, because this Court is very cautious indeed in
accepting affidavits of jurors as to what occurred in their room .
But in this particular case, under the very exceptional circum-
stances, the requirements of justice necessitate our holding tha t
the appeal should be allowed on that ground and that ther e
should be a new trial, because what happened did create a sub-
stantial wrong or miscarriage of justice under subsection (2) of
section 1014 .

The case however goes further because having reached th e
stage that we have to set aside the conviction and at least orde r

a new trial, the additional and graver duty here cast upon us
is to decide as to whether or not further effect should be given
to the second submission on behalf of the accused, i .e ., that under
section 1014 subsection (a) of the Code, the verdict of the jur y

should be set aside on the ground that it is unreasonable and
cannot be supported having regard to the evidence . That neces-
sitated our giving most careful consideration to all the evidenc e

in the ease. And we have come to the conclusion that under
these present circumstances, and applying them to a very difficul t
section of the Code, that is to say, 246 already mentioned, i t

would be hopeless to order a new trial, because we feel that a

conviction could not be supported upon the evidence before u s

and there is no suggestion that it can be strengthened .
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It is unnecessary for me to enlarge on that branch of the cas e

because our brother MACDONALD is dealing very fully with it ;

but I would only add this, that it is a remarkable thing that

	

REX

what really is the most serious point in the case was not fully v .

appreciated below, which is that the evidence of the principa l

witness for the Crown, Dr . McRae, who finally performed th e

operation that it is charged the appellant should have performe d

earlier, shows that at the time this man was admitted into th e

hospital he was in a dying state—I read his words, at pp . 61, 6 2

and 63 of the appeal book :
My opinion, as a matter of fact was that he had been dying for some tim e

but that he was in the terminal stages of tuberculosis .

And then he proceeds to say, at p. 63 :
When I walked in there I said to myself, it looks to me like tuberculosi s

or cancer. They get a look on their face that is hard to miss .

And then, again, on p . 62, after being asked with such circum-

stances before him what he would have done, he says it `"wa s

very doubtful as to whether an operation would have been

successful or not . "

Under such unusual circumstances as that, and bearing i n

mind that the Code declares that in order to sustain a convictio n

it must appear that "death is caused by such omission," th e

omission in this case, if it was anything, was an omission b y
appellant to operate at an earlier date in the hospital, and ye t
we have this witness who did operate later, saying that it wa s

very doubtful if any operation after he came to the hospita l

could have saved the life of this man that he believed to b e

dying, so I repeat that the strange' thing about the case is this ,

that the fact that he was in that dying condition at the time h e
entered the hospital and was taken charge of by the appellant
was not given that primary consideration which its gravity

required.
I shall not say anything more at present than to make thi s

observation	 I join with my brother MACRON ALD in it	 that

undue weight was attached to the fact that the appellant wa s

drunk on two occasions at least when he was attending his patien t
in the hospital, but however reprehensible that may be, it is a

matter for the trustees of the hospital and for his own professio n

to deal with under the present circumstances, because it cannot

53 5
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be said that his drunkenness, which his counsel admitted frankly ,
caused the death of the deceased within the meaning of the sai d
section 246 .

It follows that under these very exceptional circumstances th e
only proper course for us to adopt under section 1014 (3) is t o
allow the appeal, quash the conviction, and direct a verdict o f
acquittal to be entered .

MACDO\ALD, J .A. : The accused a medical practitioner prac-
tising for many years at Pouce Coupe in the Peace River Dis-
trict was convicted by a jury of causing the death of a patient ,
under section 246 of the Criminal Code, reading as follows :

Every one who undertakes, except in cases of necessity, to administe r

surgical or medical treatment, or to do any other lawful act the doing o f

which is or may be dangerous to life, is under a legal duty to have and t o
use reasonable knowledge, skill and care in doing any such act, and i s

criminally responsible for omitting, without lawful excuse, to discharge
that duty if death is caused by such omission .

The patient was admitted to the Red Cross Hospital at Pouc e
Coupe on February the 6th, 1935, and died on the 15th of tha t
mouth following an operation on the 14th performed by a
surgeon summoned by the accused for that purpose . The precise
nature of the illness was not known by the surgeon until afte r
an exploratory operation and possibly not definitely disclose d
until an autopsy was performed some days after the patient' s
death . Failure to diagnose accurately after admission to th e
hospital or later cannot from the evidence be assigned as an ac t
of negligence as all the doctors agree that it was difficult to do so .

After perusal of the evidence I have no doubt at all that thi s
appeal should be allowed and the conviction set aside under th e
power conferred by section 1014 of the Code providing that :

On the hearing of any such appeal against conviction the Court of Appea l
shall allow the appeal if it is of opinion (a) that the verdict of the jur y
should be set aside on the ground that it is unreasonable or cannot b e
supported having regard to the evidence.

The charge was that the accused undertook to administe r
surgical or medical treatment to the deceased and being under
a legal duty to use reasonable skill omitted without lawful excus e
to discharge that duty, such omission resulting in death .

The elements of the offence clearly appear from the words of
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the section . To sustain a conviction it was necessary to estab- C . A .

lish that some treatment, operative or medicinal, known (o r

which should have been known) to a professional man using

reasonable skill, was omitted without lawful excuse and that th e

omission caused the death .

	

WATSO N

Macdonald,
Having regard to these essentials the only possible justifica-

	

J A

tion for allowing the case to go to the jury was furnished by th e

evidence of Dr. Beckwith a medical man with four years'
experience, practising at Dawson Creek six and a half mile s

from Pouce Coupe where the accused resides and practises hi s

profession. The testimony of the other witnesses, lay and pro-
fessional, called by the Crown do not disclose any evidenc e

whatever of oversight or neglect resulting in the death of th e

patient and it is unnecessary therefore to refer to their testimony
in detail. I am also of opinion that the evidence of Dr . Beckwit h

is not satisfactory as a basis for a conviction, given as it was with
the assurance derived from after-acquired knowledge obtaine d

by an autopsy performed by him several days after the death o f

the patient . Had he been called in before death he would, a s
he stated, in view of the charts, have been of the same opinio n

as the surgeon who operated, viz ., that the patient's appendix

was affected. The view of the accused, Dr. Watson, as i t

later transpired was more accurate . He thought on the con-
trary that "there was pus somewhere," without, however ,

definitely locating it and would have had an operation (I assum e
exploratory) performed were it not that the patient's consen t
was withheld. That, at all events, is his evidence and it is not

disputed . The patient's wife might be in a position to refute
it if not true, as she was present at the outset and at interval s
thereafter.

The autopsy disclosed that the patient suffered from a

nephritic abscess or a collection of pus around the kidney .

Dr. Beckwith testified as evidence of neglect that by insertin g
a needle where pus was suspected proof of its existence woul d

have been found but as none of the medical men, except th e

accused—and he did not locate it—suspected, or could fin d
indication from the history of the patient, that pus was presen t
it can scarcely be regarded as criminal negligence on Dr . Watson's

193 6
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part in failing to insert a needle . He also referred to th e
1936

	

advisability of an X-ray examination but did not go on to say

REX

	

that it would have revealed the patient's trouble and without
v.

	

that further step the reference is of no value. He also testified
WATSON that it was Dr. Watson's first duty to diagnose accurately. To

Macdonald, quote his evidence "the first thing to have done would have bee n
to get an actual diagnosis" and assuming that had been done
and the pus discovered an immediate operation should follow .
However, when asked "would it have been possible to arrive at
that diagnosis before the 14th of February (the day before the
patient died) his answer was "that would be impossible to say."
Again he said "the simplest procedure is perhaps to get a dro p
of blood from the patient and do a white blood cell count" t o
detect the pus. Dr. Watson stated, however, that he had n o
facilities for such a test and this was not disputed .

Dr. Beckwith also stated, as reported, that if on the 10th o f
February an operation had been performed the patient woul d
in his opinion "have survived to the 15th of February ." Thi s
must be an error, as it is valueless as evidence but in any even t
a definite opinion was not given by him that even if an operation
had been performed at the outset the patient would have recov-
ered. When asked the question "When would you hav e
operated ?" the answer was "I would possibly have operated on
the 6th." Apart from the fact that this is wholly conjectural i t
is not consistent with his evidence as to the necessity of firs t
securing an accurate diagnosis before operating and the difficulty
of securing it before the 14th . Again when asked if the opera-
tion had been performed on the 6th of February would th e
patient have lived he said "I think that he would have lived i f
the operation had been performed on the 6th . I have every
reason to think that he would have lived ." While this answer
increases in strength as it proceeds it does not in view of all hi s
evidence remove its speculative features . It follows that if ther e
is no satisfactory evidence of omission to administer surgical or
medical treatment the second vitally important step, viz ., was
death caused thereby need not be considered . The truth is doubt-
less disclosed by the evidence of Dr . McRae, a Crown witness,

when in answer to the Court he could not say that any treatment
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given between the 6th and 15th of February would have save d

the patient 's life .
Unfortunately, while the accused visited the patient regularly ,

on two occasions he was under the influence of liquor . That was

most regrettable . I fear this fact diverted the jury's attention

from the real issues although they were properly directed on
this point . Obviously it was still necessary to show that, whethe r
sober or not on these two visits or at any time during the period
in question some omission or failure to supply proper treatmen t
was disclosed and by reason of it death ensued .

This conviction was not warranted . It is significant that Miss
Crook, supervisor of the hospital and a nurse with 30 years '
experience, testifying with knowledge of what occurred, in repl y
to the question "You saw the treatment in that hospital, as a

trained nurse, what do you say about it ?" answered, "I think i t
was the only treatment that could have been given." While this
is not technically a professional opinion on a medical subject i t
is not without value and I feel satisfied it represents a mor e
accurate conclusion than that reached by the jury .

I would allow the appeal .

MCQUARRIE, J.A. agreed in allowing the appeal.

Appeal allowed.

Solicitors for appellant : Wilson di Wilson.

Solicitor for respondent : Eric Pepler.
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April 14 .
	 William Morrow carried on the business of a coal and ice company in

Vancouver . In 1929 he, with a group of Vancouver coal dealers, formed

the Tulameen Coal Mines Limited, for the purpose of operating a coa l

mine and securing a source of supply of coal for their retail yards i n
Vancouver . In June, 1929, he executed a guarantee in favour of the

plaintiff securing the indebtedness of Tulameen Coal Mines Limite d

for advances up to $2,925 . He (lied in March, 1930, survived by hi s

widow, one son and one daughter . By his will he appointed his wif e

and two others executors of his estate, and the business of the decease d

"now being carried on by me in the City of Vancouver" was devised t o

the executors in trust with the direction that "my said trustees shal l

continue to carry on such business (i.e ., the retail coal and ice business )

until my son William J. Morrow shall attain the age of twenty-thre e

years," etc . On the 26th of June, 1930, a further guarantee in favour

of the bank, securing the indebtedness of the Tulameen Coal Mines

Limited for advances up to $4,875, was executed by the three trustees ,

of which the widow is the survivor. The plaintiff recovered judgmen t

in an action on the guarantee .

Held, on appeal, reversing the decision of FISHER, J ., that the only authority

the widow had as executrix to bind the estate is obtained from the will .

She is permitted by its terms to carry on the Vancouver business an d

would have authority to execute guarantees to secure its indebtedness ,

if necessary, in the usual course of business, but she had no authority

as executrix to guarantee the accounts of another business entity an d

the appeal should be allowed .

APPEAL by defendant from the decision of Frsxnn, J . of th e
8th of November, 1935, in an action brought under an agreement
executed by the defendant together with F . C. Dunlop and A . J .
Sloan as trustees of the estate of William Morrow, deceased, on
the 20th of June, 1930, wherein the defendant purported to
jointly and severally guarantee payment to the plaintiff of al l

present and future debts and liabilities of the Tulameen Coal
Alines Limited up to the sum of $4,875 . Tulameen Coal Mine s
Limited was formed in 1929 by a group of Vancouver coa l

dealers, and the late William Morrow, who carried on the busi-
ness of a coal and ice company in Vancouver, was one of thos e
interested . As the company required money, arrangements wer e
made with the bank by the shareholders for advances . These
took the form either of a direct loan secured by the company' s

BANK OF MONTREAL v . MORROW .

Guava ntee—Executors—_luthority under will—Scope of .
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promissory note or of the discount of drafts drawn by the com-

pany upon customers purchasing coal, and as security for repay -
ment the shareholders gave guarantees to the bank up to a certai n
amount . On the 29th of June, 1929, William Morrow executed

a guarantee in favour of the bank to cover the indebtedness of

the company up to $2,925. On March 30th, 1930, Morrow die d
leaving a widow, son and daughter, and by his will appointe d

his widow, Dunlop and Sloan his executors, and directed the m

to carry on his business until his son was twenty-three years old .
The son is not yet twenty-three years old . In June, 1930, the
company needed further money and the guarantee first abov e
mentioned was given by the three executors of the Willia m
Morrow estate . In 1934 the company ceased to carry on busines s
and closed down, owing the bank $14,000 . Before this both

Dunlop and Sloan had been discharged from the trusts of th e
will by an order of the Court. On February 13th, 1935, the
bank made a demand in writing on the defendant for the amoun t
of the guarantee . This action was then brought and a judgmen t
was given in favour of the bank for $5,110 .59 .

The appeal was argued at Vancouver on the 27th of March ,
1936, before MARTIN, MACDON ALD and MCQTARRIE, JJ.A.

Cosgrove, for appellant : The appellant as executrix had n o

power to execute a guarantee qua executrix and cannot bind the

estate by such guarantee : see Rail v. Macintyre (1934), 4 8
B.C. 306 at p. 312 ; Chitty's K.B. Forms, 16th Ed., 68 3
(note (c)) . No executrix can contract with a third party s o

as to give that third party the right to prove against the estate :
see Farhall v . Farhall (1871), 7 Chy. App. 123 ; Laboucher e

v . Tupper (1857), 11 Moore, P.C. 198. The only right the
plaintiff would have is against the defendant in her own right :
see Williams on Executors, 12th Ed ., 1161 ; Halsbury 's Laws

of England, 2nd Ed ., Vol. 14, p. 387 ; Trewinian v. Howell

(1588), Cro. Eliz. 91 ; 78 E.R. 349 ; Jennings v. Newman

(1791), 4 Term Rep . 347 ; 100 E.R. 1056. There is no proof
of a debt from the coal company to the bank. The evidence i s
insufficient in this respect : see Lakeman v. Mountstephe n

(1874), L.R. 7 H.L. 17 ; Kreditbank Cassell G . if B . H. v .
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Schenkers Ltd., [1926] W.N. 203 at p. 205 ; Doctor v . People 's
1936 Twist Co . (1913), 18 B.C. 382 ; Ridley v. Plymouth Baking Co .

BAN,coF (1848), 2 Ex . 711 . There was no evidence of the signatures o f
Mo rBEAL the guarantees : see 1ledican v. The Crow 's \?est Pass Lumber

v .
moRRow Co . (1914), 19 B.C . 416 ; Ex pane Young. In re Ititchin

(1881), 17 Ch. D. 668 at pp . 671-2, 674 .
Symes, for respondent : The appellant alleges that the exist-

ence of the principal debtor was not established . The bank
manager at Princeton gave direct evidence of the debt incurre d
by direct advances to the company and by discount of drafts
drawn on the company's customers . The promissory notes were
produced in addition, effectively establishing prima facie proof
of the debt owing by the company to the bank . The other groun d
of appeal is that the executrix had no power to execute a guar-
antee. The deceased had previously executed a guarantee an d
by his will directed that the business should be carried on . The
three executors executed the guarantee and the inference is tha t
they thought it was in the interest of deceased 's business to d o
so . She knew that the duty was imposed on the executors t o
carry on the business. The law on the liability of executors in
contracts is in Williams on Executors, 12th Ed ., 1161 at seq .

The question is whether or not the transaction resulting in th e

contract of the executor was or was not one with which th e
deceased was connected during his lifetime. If the conclusion
of the learned judge was wrong the only result is a change in th e
form of the judgment from one "de bonis testatocis" to one "de
bons propriis."

Cosgrove, replied .
Cur. adv . cult .

14th April, 1936 .

MAIITIy, J.A . : This appeal should, in my opinion, be allowe d

because, with respect, I am unable to find any evidence of sub -
stance in the appeal book to support the finding of the learne d
judge below that the defendant had, under the circumstances ,

power to give the guarantee in question as a trustee under th e

will of her husband ; and I am also of opinion that it would no t
be just under the circumstances to grant the amendment asked
for, and therefore the appeal should be allowed .
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MIACDONALD, J .A . : Appeal from a judgment awarding

respondent, the Bank of Montreal, $5,110.59 and costs in an

action brought by it against the sole remaining executrix of th e

estate of William Morrow on an agreement signed by her a s

executrix guaranteeing payment to the bank of debts incurre d

by Tulameen Coal Mines Limited up to the sum of $4,875 wit h

interest. The material clause of the guarantee reads as follows :
In consideration of the Bank of Montreal dealing with Tulameen Coa l

Mines Limited herein referred to as the customer, the undersigned hereby

jointly and severally guarantee payment to said Bank of all present and

future debts and liabilities (direct or indirect or otherwise) now or at an y

time and from time to time hereafter due or owing to said bank from o r

by the customer, and whether incurred by the customer alone or jointl y

with any other Corporation, person or persons, or otherwise howsoever .

Provided, however, that the liability of the undersigned and of each of th e

undersigned herein is limited to Four thousand eight hundred and seventy-

five Dollars with interest thereon at seven per cent . per annum from dat e

of demand for payment of the same .

The principal defence is that appellant as executrix had n o

authority on behalf of the Morrow estate to guarantee payment

of a debt owing not by the business she was appointed a trustee
to administer but by the Tulameen Coal Mines Limited to the

Bank of Montreal . Her authority of course was limited by th e

terms of the will . By the will the business of the deceased "no w

being carried on by me in the City of Vancouver" (coal and ice
dealer trading under the name of Morrow Coal and Ice Com-
pany) was devised to appellant in trust with the direction that ,
my said trustees shall, . . . continue to carry on such business [i .e. ,

the retail coal and ice business] until my son, William J . T. Morrow, shal l

attain the age of twenty-three years, etc.

As a commercial venture, quite apart from his business as a
retail merchant in Vancouver, the late Mr. Morrow, with other
coal dealers, became interested in the Tulameen Coal Mine s

Limited. The evidence is very fragmentary and does not dis-
close the nature of that interest . He was doubtless a shareholder .
The manager of his Vancouver business (Mr . Strickland) was a
director of Tulameen Coal Mines Limited . The possible infer-
ence from meagre evidence is that a number of coal dealers, th e
late Mr. Morrow included, either incorporated the Tulameen
Coal Mines Limited or became shareholders in it with the objec t
doubtless of operating at a profit and of securing a source of
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supply of coal for their retail yards in Vancouver . The indebted-
1936 ness in question is that of the Tulameen Coal Mines Limited to

BAxicor the respondent bank. The late Mr . Morrow before his deat h
MONTREAL (June, 1929) executed a guarantee in favour of the appellan t
MORROW bank securing the indebtedness of Tulameen Coal Mine s

Macdonald,
Limited for advances to a maximum amount of $2,925 . Iie

J .A . died in March, 1930, and in June of that year a further
guarantee for a larger amount (the sum for which judgment wa s
obtained) in respect to the further indebtedness of the same
company was executed by his three trustees of which appellan t
is the survivor .

Obviously her only authority as executrix to bind the estat e
committed to her care is obtained from the will . She is per-
nutted by its terms to carry on the Vancouver business an d
would have authority to execute guarantees to secure its indebted -
ness, if necessary, in the usual course of business . She had no
authority as executrix to guarantee the accounts of another
business entity . It is immaterial that the deceased for specula-
tive or other purposes used his own funds in this commercia l
venture . That did not make Tulameen Coal Mines Limited par t
of the business of the Morrow Coal and Ice Company .

On the submission that the executrix entering into an
unauthorized contract is personally liable we were asked, if of
opinion that she lacked authority as executrix to bind the Morro w
estate, to allow an amendment changing the form of the judg-
ment. That request—had it been made—might more readily be
granted during the course of the trial. I am not disposed to
grant it at this stage.

I would allow the appeal .

licQiARRIE, J.A. : I would allow the appeal .
The defendant (appellant) is sued as executrix of 'William

Morrow, deceased, on a guarantee in writing dated the 26th day
of June, 1930, signed by her and two others as " Tru .:stees Mor-
row Estate" to guarantee payment to the respondent of the debt s
and liabilities of the Tulameen Coal Mines Limited as set ou t
in the document filed as Exhibit 1 . . The other two trustee s
before action brought had ceased to function as such, one having
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died and the other having been discharged by order of Court .
Neither they nor their legal representatives were proceede d

against. The facts are not in dispute but it is contended on behal f

of the appellant that it had not been proved that she had any

power or authority to bind the testator 's estate by any such

guarantee . It was argued by counsel for the respondent tha t
this came within the provisions of the will inasmuch as th e

trustees were therein directed to carry on the business of th e

testator and the giving of the guarantee was within the scop e

of the said business . On the other hand counsel for the appellan t
argued that the business referred to was specifically describe d

in the will as "the business now being carried on by me in the
City of Vancouver" and that such business did not include th e
guaranteeing of debts of other persons or companies . With

deference to the contrary opinion of the learned trial judge I am

satisfied that the contention of counsel for the appellant mus t
prevail and that the appellant had no power to execute th e
guarantee as executrix .

There is another matter which appeals to me which is tha t

although the appellant was executrix and trustee under the las t
will and testament of William Morrow, deceased, the guarantee
was not executed by her in such capacity but as one of the
"Trustees Morrow Estate" which does not mean anything . Wil-

liam Morrow, deceased, is not mentioned in the guarantee and i t
seems to me that to render the estate of William Morrow liabl e
on the guarantee the Christian name of the deceased would hav e
to be stated so as to identify the estate . In that respect also th e
guarantee is defective.

In view of what I have stated I consider it is unnecessary fo r

me to deal with the other main point raised by counsel for th e
appellant that the respondent must establish a principal debto r
and a principal debt covered by the guarantee . In the alternativ e

the submission of the respondent is that if the conclusion of th e

learned trial judge was wrong there should be a change in th e
form of the judgment from one do bonis testators to one de bon is

pi°opr ;is . In that connection I am impressed by the submissio n

of the appellant that there are certain defences which her counse l

might urge to any such claim and that he had no opportunity t o
35
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go into them on the trial . I am of the opinion that the respond-
ent's alternative claim should not be allowed at this stage.

Appeal allowed.

Solicitor for appellant : !hark Cosgrove .
Solicitors for respondent : Robertson, Douglas & Sysnes .

C . A . PELLE v. BERSEA AND BEATTY BROS. LIMITED :
1936

	

ZACKS CLEANERS & DYERS LTD . Th I .RD PARTY .

April 14, 15 ; Negligence—Automobile collision—Intersection—Avoiding another collisionJune 26 .

	

prior to accident—Effect of on accident—Time to recover in interval .

The plaintiff's brother parked his car, about 7 p .m. in April when it was
light, facing west near the curb on the north side of Kingsway and a
few feet west of the intersection of Miller Street . He got out an d
entered a store leaving his brother (the plaintiff) in the car . The
defendant, Bersea, was driving his ear westerly on Kingsway about

30 feet behind a car driven by one Cook, Bersea driving half the widt h

of the car closer to the centre of the road than Cook. When they
reached the intersection of Miller Street a truck driven by an employe e

of the third party going south on Miller Street, after stopping at th e

stop sign, came out on Kingsway and a collision with Cook's ear wa s
narrowly avoided by Cook turning sharply to the left . Bersea, to

avoid the ear and truck in front of him then turned sharply to th e
right and behind the truck nearly reaching Miller Street when he found
himself confronted by the car in which the plaintiff was sitting . He
had not slackened his speed and to avoid the car, he turned as fast a s
he could to the left and towards the centre of Kingsway but his ca r

skidded and the rear portion of his car struck the rear left side of th e
parked car . The jolt severely injured the plaintiff. On the trial Bersea
was found solely to blame.

Held, on appeal, affirming the decision of MORRISON, C .J .S .C ., that the fact
that the third-party driver negligently created a situation in the road -

way by nearly colliding with Cook thereby throwing the defendan t
Bersea into momentary confusion, does not excuse the latter from
running into the parked ear on the roadway at a point far enoug h
beyond the centre of disturbance to enable one using care, to resum e
normal driving and so avoid the collision .

A PPEAL by defendants from the decision of MoRr.Isox .

C .J.S.C. of the 28th of December, 1935, in an action for damage s
for injuries to the plaintiff caused by the negligent driving o f
an automobile by the defendant Bersea, whom the plaintiff
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alleges was in the employ of the defendant Beatty Bros . Limited

and driving the said automobile in the course of his employmen t

by them. About 7 p .m. on the 8th of April, 1935, the plaintif f

was sitting in his brother 's car . The brother was driving and h e

parked his car near the north curb of Kingsway a few feet wes t

of the intersection of Miller Street and went into a store t o
make a purchase, leaving his brother (the plaintiff) in the car .
It was quite light and the defendant Bersea was driving his car

west on Kingsway about 30 feet behind a car going the same wa y

and driven by one Cook. At the intersection of Miller Street a
truck travelling south on Miller Street and belonging to th e
third party (Zacks Cleaners & Dyers Ltd .) stopped at the stop
sign and then proceeded to cross Kingsway. Cook, the driver

of the car in front of Bersea, did not see the truck in time t o
stop so he swung sharply to the left, narrowly avoiding a col-
lision with the truck . Bersea then swung his car to the righ t
and behind the truck, nearly touching the entrance to Miller

Street, when he found himself confronted by the Pelle car which
was parked as aforesaid . He had not slackened his speed and
could not stop, so he swung sharply to his left towards the centre
of Kingsway, but skidded and the rear right side of his car struck
the Pelle car . The plaintiff, who was sitting in the parked ca r
suffered a fractured sacrum and coccyx and injuries to the liga-
ments of the dorsal spine . He was confined to the hospital, i s
still there and under a doctor's care .

The appeal was argued at Victoria on the 14th and 15th o f
April, 1936, before MACDO ALD, C .J .B.C., MARTIN, MACD0NALD

and McQUARRIE, JJ.A.

Maitland, K .C., for appellants : The driver of the truck
belonging to Zacks Cleaners & Dyers Ltd . should have observed

the by-laws and allowed the two cars to pass, as Cook's car an d
the truck were at the intersection about the same time : see
Harding v. Edwards and Tatisich (1929), 64 O.L.R. 98 at p .
102, and on appeal [1931] S .C.R . 167 ; U.S . Shipping Board
v . Laird Line Ld., [1924] A.C. 286 ; In re Polemis and Furness

Wilily & Co., [1921] 3 K.B. 560. If not wholly responsible a t
any rate Zacks Cleaners & Dyers Ltd. is partly responsible : see
Moore v. B.C. Electric Ry . Co . (1917), 24 B .C. 314 ; Swartz

547

C . A .

193 6

PELL E

V.
BERSE A

AN D

BEATTT Y

BRAS

.,

. LTD .



548

	

BRITISH COLUMBIA REPORTS .

	

[Von.

C . A .

1936

Bros . Ltd. v. Wills, [1935] S.C.R. 628 ; Lechtzier v. Lechtzie r

(1931), 43 B.C. 423 ; Canadian Pacific Railway v . Steamship

PELLE

	

"Belridge" (1917), 27 B.C . 537 ; Swadling v. Cooper, [1931 ]
v.

	

A.C. 1 . However high the degree of care which might b e
BEasE A

AND

	

demanded b the plaintiff, the third party is in an entirel y
BEATTY different position : see Admiralty Commissioners v . S .S. Volute ,

I3nos . LTD .
[1922] 1 A .C. 129 at p. 136 ; Moore v. B.C. Electric Ry. Co .

(1917), 24 B.C . 314 ; Groh and Jeffrey v. Ritter (1935), 5 0
B.C. 129 .

L. H. Jackson, for respondent : We thought Bersea was
responsible and brought action against him alone : see Dominio n

Bridge Co . Ltd. v. Steamer "Philip T. Dodge," [1936] 1
94 . His speed was excessive and when he turned t o

the right in order to avoid the truck and then came into view o f
the Pelle car he was unable to stop and avoid the collision . The
plaintiff suffered a fractured sacrum which is the second to las t
bone in the spine, also a fracture of the last bone in the spine .

The accident was on the 8th of April, 1935, and when the tria l

took place in November he was still totally disabled so that th e
damages given by the trial judge are not excessive . The onus i s

shifted to the defendant to show he was driving in a careful an d

prudent manner : see Stanley v . National Fruit Co . Ltd., [1931 ]
S.C.R. 60 ; Ristow v . Wetstein, [1934] S.C.R. 12$ . When a
crir is stationary the onus is on the person who runs into it : see

Ha .clirT v. Edwards and Tatisich, [1931] S.C.R. 167 .

Byrn,, K .C., for respondent third party : We were not negli-

gent in going out from _hiller Street when we did, but assumin g

we were, Bersea got away from the danger of collision with th e
Cook car and our truck and after that negligently ran into th e

stationary car . The stop sign gives the right of way over Brisboy

(driver of Zacks's car) . On the validity of the by-law see Pipe

v. Holliday (1930), 42 B.C. 230 . The judgment of the tria l

judge should not be disturbed unless clearly wrong : see Rained

v . Kelly (1922), 69 1).L.I . 534 ; JlcCoy V . i retheu rey (1929) ,
41 B.C . 295 .

.Maitland, in reply : On the validity of the by-law see Lei lazie r

v . Lechtzier (1931), 43 B.C. 423 ; lira v . Baker, 1 1929 ]

S.C.R. 354 . Cur. ad r . rtdf .
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26th June, 1936 .

	

C . A .

MACDONALD, C .J.B.C. : The facts of this case show a curious

	

193 6
mix-up between several motor-cars near an intersection. The

plaintiff's brother's car in which plaintiff was riding had drawn ',LEv
up at the curb and parked near there while the brother went BE$sE''

Awn

into a nearby store . The other parties to the action had got into BEATTY

some trouble but the driver of defendants Bersea and Beatty
Bxos . LTD .

Bros. Limited, had entirely failed to show that he exercise d

proper control over his car . The driver was interested in lookin g

at other things instead of attending to the control of his ow n

car and therefore struck the plaintiff's properly parked car

because of his faulty driving and inattention to where he wa s
going.

I would dismiss the appeal .

MARTIN, J .A . : This appeal should in my opinion be dismissed

because no good ground has been shown for disturbing the con-
clusion of the learned judge below that the damage was wholly
occasioned by the negligence of the defendant .

MACDONALD, J . A . : I had no doubt at the hearing of this

appeal that the respondent--plaintiff in the action—as agains t

the appellants-defendants therein—was entitled to hold th e
judgment in his favour for the amount awarded . He was sitting
in an automobile properly parked at the curb on Kingsway near
Miller Street in the City of Vancouver when the defendan t

Bersea in the employ of Beatty Bros. Limited, driving another

ear ran into him as he was so parked as aforesaid causing the

injuries complained of. A finding of negligence by the tria l
judge cannot be set aside unless there is no reasonable evidence

to support it .
The point about which any real controversy arises is in respec t

to the claim of the defendants in the action based upon a third-
party notice, against Zacks Cleaners &Dyers Ltd ., on the groun d
that the collision and consequent injury to Pelle was caused
entirely or in the alternative, partly by the negligence of th e

driver of a truck owned by the third party. The trial judge
found that Bersea was solely at fault and again the appellant s
have a finding of fact against them .
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I agree that the driver of the third-party ear should at leas t
have permitted the Cook ear to pass before he attempted to cros s

	

PELLE

	

Kingsway . Where there is a stop sign at intersecting streets th e
v.

	

rule in favour of others on the highway protected thereby shoul d
TERSE '̀

	

AND

	

at least be as liberally construed as that concerning the right o f
BEATTY way. But particularly with a finding of fact of sole liabilit yBROS . LTD .

	

But ,

C. A .

on appellant's part I would not set it aside and hold instead tha t
lta, doakad ,J .~ . the driver of the third-party ear was either altogether or con -

currently responsible for the accident because a question of
ultimate negligence arises . The fact that the third-party driver
negligently created a situation in the roadway by nearly colliding
with the Cook car throwing thereby the appellant Bersea into
momentary confusion does not excuse the latter from running
into the respondent's (plaintiff) ear parked on the roadway a t
a point far enough beyond the centre of disturbance to enabl e
one, using care, to resume normal driving and so avoid hittin g
the plaintiff. Bersea, as the evidence showed (doubtless throug h
curiosity), continued needlessly to watch the other two car s
where throuble was barely averted instead of looking where h e
was going. Notwithstanding therefore the negligence of th e
driver of the third-party car Bersea could and should hav e
avoided the accident .

I would dismiss the appeal .

JIcQeARRIL, J.A. : I would dismiss the appeal . I agree with
the learned trial judge that the defendant Bersea was solely to
blame, that he was in the employment of the defendant Beatt y
Bros . Limited, and was so engaged at the time of the collisio n
which resulted in the damages complained of.

.-1. ppeal dismissed .

Solicitors for appellants : Jlaitland, Jlaitland, Remnant cC
11 Idea eson .

Solicitor for respondent : Lorne H. Jackson .
Solicitor for respondent third party : Knox Tl 'all ena .



L.]

	

BRITISH COLUMBIA REPORTS .

HOLLUM v. ROBERTSON .
193 6

Damages—Negligence—Automobile collision—Crossing left side of road— June 18, 25 .
Care to be taken by on-coming car .

The plaintiff was travelling in his car from Seattle to Everett on the Pacifi c

Highway, a double pavement concrete road with a dirt strip in th e

middle . He crossed to a gas-station on his left side of the road for gas .

On leaving he had to cross the left pavement to get to his proper side,

and as he entered the left pavement the defendants were coming south o n

that pavement at about forty miles an hour . The evidence was indefinite

as to how far the defendants were away when the plaintiff entered o n

the pavement, but it was found they were at least 150 feet away. There

was a clear vision for a long distance. The defendants' ear hit the left

rear wheel of the plaintiff's ear at the edge of the dirt strip between

the two pavements.

Held, that as the defendant did not exercise the judgment she should have ,

either by passing to the rear of the plaintiff's car or stopping to permit

him to make his crossing, her negligence was the direct cause of the

accident.

ACTION for damages for injuries to the plaintiff and his car

resulting from a collision between the plaintiff's car and that

of the defendants . The facts are set out in the reasons fo r

judgment. Tried by llstisox, J. at Vancouver on the 18th o f

June, 1936.

W. B. Farris, K .C., and E. B. Bull, for plaintiff .

Farrand, and 11W, for defendants .

Cur. adv. vult.

25th June, 1936 .

MANsofa, J . : The automobile accident out of which thi s

action arose occurred on the Pacific Highway between the Cit y

of Everett and the City of Seattle in the State of Washingto n

at a point approximately seven miles north of the City o f

Seattle and on the 17th day of November, 1934. The Pacifi c

Highway between Everett and Seattle consists of two slabs of

55 1
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concrete each 10 feet wide on each side of a dirt strip four fee t

wide down the centre . At the point where the accident occurre d

the highway runs for a long distance in a north-north-east an d
south-south-west direction . The pavement at the point of acei-

dent has, going in a southerly direction, an upgrade of one an d

one-half per cent . On the morning of the accident the plaint i IT

driving his car towards Everett from the City of Seattle, accom-

panied by one Brickell, stopped at the McGregor gas-station o n

the westerly side of the highway for gas . From the gas-station

the plaintiff was able to see clearly to the north along the high -

way for 800 feet at least and probably, as Brickell said in evi-

dence, for half a mile. The plaintiff to resume his journey

northwards left the gas-station, so he says, to proceed across th e

westerly pavement to the easterly pavement at an angle of about
45 degrees . There are the usual number of contradictions a s

among the witnesses as to a number of the facts but I a m

satisfied that the defendant was at the very least 150 feet awa y

to the north when the plaintiff entered the westerly pavement

from the gas-station. The husband of the defendant says :
When we were about 150 feet away the Hollurn car entered the road and

Mrs . Robertson blew her horn and began turning to the left (that is fro m

the westerly side of the west pavement upon which she had been travelling )

to the easterly side of the west pavement .

I am satisfied that when the Hollum car got into motion th e

Robertson ear was in actuality somewhere between 200 and 50 0

feet to the north . The visibility was good and it was not raining .
Dr. and Mrs . Robertson say the pavement was damp from rai n

earlier in the morning . The plaintiff 's witnesses say the pave-

ment was dry but a damp concrete pavement is not a serious

matter for any car vveil braked and with reasonably good tires .

The plaintiff in moving from the gas-station, as he says, had to

go some six feet to reach the westerly edge of the west pavement .

Ile started in low, then changed to second . When he was abou t

in the middle of the west pavement, according to his story, seein g

that the Robertson car had swung over to the east half of th e

west pavement, he then stepped on the gas in order to pass i n

front of the Robertson car. Pacific Highway is an arterial
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highway and anyone seeking to cross traffic on an arterial high-

	

s. C .

way must do so with caution . The first purpose of arterial high-
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ways is to speed up traffic thereon .

	

Hom;u m

It was urged on behalf of the defendants that Hollum should ROBERTSO N

have stopped his car and allowed the Robertson car to pass in Manson, J .

front of it. I cannot agree . It may be that Hollum was no t

as alert as he ought to have been . I rather think that he was

not, but taking Dr . Robertson 's evidence the fact remains tha t

I1=ollum actually entered the westerly pavement when th e

Robertson car was 150 feet away . True the Hollum car would

not be. proceeding, when it first entered the pavement, at mor e

than seven miles an hour or at the rate of about ten feet per

second and the Robertson car had been travelling at about 40

miles an hour or at the rate of 58 .64 feet per second. Upon th e

evidence the Hollum car was accelerating its speed and th e

Robertson car was diminishing speed . The Hollum car would

not take more than two seconds to cross the highway even at a n

angle of 45 degrees . The Robertson car in that time should no t

have travelled 100 feet . The Robertson car hit the left rear

wheel of the Hollum car at about the edge of the dirt strip

between the east and west pavement . Whether at the east edge

or the west edge of the dirt strip I am not clear but it is no t

material. Even assuming that Hollum did not keep as sharp a

look-out as he ought to have done and was not as alert in makin g

the crossing as he ought to have been the fact remains that th e

Robertson car had a clear vision for a long distance of th e

Hollum car and ought to have avoided it either by passing to

the rear of it or by coming to a stop to permit the Hollum ca r

to complete its crossing .

I am unable to find upon the evidence that Hollum's negli-

gence contributed to the accident . The evidence indicates that

Mrs. Robertson did not exercise the judgment which she ough t

to have exercised in the circumstances . She probably became

flustered at the last moment with the result that the accident

ensued . I cannot say other than it was the negligence of the

defendant Robertson that was the direct cause of the accident .
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Manson, J .

There will be judgment for the plaintiff in special damages a s
follows :

Dr. Frank T. Maxson	 $125 .00
Dr. Frank S. Barnes	 30.00
Towing car	 5 .00
Damage to car	 50 .00
Gasoline lost	 3 .00
Damage to zipper jacket	 2 .50
Damage to eye glasses	 5 .00
Damage to trousers 	 2 .00
Damage to sweater	 2 .00
Massage treatments	 20 .00

$244 .5 0
and in general damages in the sum of $850 . Costs will follo w
the event.

Judgment for plaintiff.

REX v. LOUIE HOW .

Criminal law—Article intended for use in disposing of property by a mode
of chance—Conveyance of same—Knowledge—Evidence—Criminal Code ,
Sec . 236 (bb) .

The accused, who drove a motor-truck, contracted with a mercantile coin-

pany to carry certain goods to its premises from the Customs warehouse
in Vancouver. While on his way from the warehouse with a load h e
was stopped under a search warrant, and ten cases were found to con-

tain paper slips that were in a state in which they could be adapted
to either a lawful or an unlawful use.

Accused was convicted on a charge for knowingly conveying articles, to wit ,
lottery tickets, intended for use in the carrying out of a scheme for th e
disposing of property by a mode of chance .

Held, on appeal, reversing the decision of LENNOx, Co . J ., that the convictio n
be quashed.

Per MARTIN, J.A . : That assuming the finding that the company had importe d
the papers with the intention of illegal use was justified, there was n o
evidence to support the finding that the appellant had knowledge o f
that intention.

Per MACDONALD and McQuARRIE, JJ.A . : That there was no evidence of an
intention to use the papers in disposing of property by some mode of
chance .



L.]

	

BRITISH COLUMBIA REPORTS.

APPEAL by accused from his conviction by LENNox, Co. J.

on a charge that on the 30th of November, 1935, he did knowingly

convey articles, to wit, lottery tickets intended for use in th e

carrying out of a scheme for disposing of property by a mod e

of chance, contrary to section 236 (bb) of the Criminal Code .
The accused owned a delivery truck and had a contract wit h
Quong Man Sang Company to cart their goods, and on the presen t
occasion he was instructed by the company to bring from the

Customs warehouse in Vancouver to their premises a large con-
signment of goods from China. The goods had been inspecte d
and passed by the Customs . Over three truckloads had to be

taken. Thirty cases were taken on the first load and on the wa y
to the company's warehouse the load was seized by detective s
and taken to the police station where one of the detectives aske d

the accused to point out the cases containing lottery tickets, an d
as a result of further questioning ten cases were segregated fro m
the 30 by accused. The ten cases were marked "Absorbent cu t
paper" but otherwise accused had no knowledge of what the y
contained and swore he believed they were lawful goods. The
evidence disclosed these "tickets" or "papers" were in a condi-
tion in which they could be adapted for either a lawful purpos e
or an unlawful purpose . There was the uncontradicted evidence
of the company that they sold these papers to grocery and mer-

chandise customers and not to lottery-houses . It was found on
the trial that the accused knew the papers were used for an
illegal purpose and he was convicted .

The appeal was argued at Vancouver on the 25th and 26th
of March, 1936, before MARTIN, MACDONALD and MCQUARRIE ,
JJ.A .

J. W . deB. Farris, K.C., for appellant, referred to Barker v .

Wood (1932), 49 T.L.R. 402 ; Ransom v. Burgess (1927), 91
J.P. 133 ; Dew v. Director of Public Prosecutions (1920), 85
J.P . 81 and Attorney-General v. Walkergate Press (1930), 142
L.T. 408 .

Branca, for the Crown : The charge is under section 236 (bb)

of the Criminal Code . The word "intended" in said section
means "designed" : see Oxford Dictionary, Vol . 5, p . 375 and

55 5
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Vol . 3, p . 245 . On the question of knowledge by the accused
1936

	

see Rex v. Beaver (1905), 9 Can. C. C . 415 ; Rex v. Sbarra

REx

	

(1918), 13 Cr . App. R. 118 .
v .

	

Farris, replied .
LOUI E
How

14th April, 1936 .

MARTIN, J .A . : The appellant was convicted by LENNox ,
Co. J . in the County Judg e 's Criminal Court of Vancouver unde r
section 236 (bb) of the Criminal Cod e
For that you on the 30th day of November. A.D. 1935, at the City of

Vancouver aforesaid unlawfully did knowingly convey articles, to wit, lot-

tery tickets intended for use in the carrying out of a scheme for disposin g

of property by a mode of chance contrary, etc . . . .

That section declares that every one is guilty of an indictabl e
offence who
knowingly sends, transmits, mails, ships, delivers or allows to be sent ,

transmitted, mailed, shipped or delivered, or knowingly accepts for carriage
or transport or conveys any article which is used or intended for use in th e
carrying out of any device, proposal, scheme or plan for advancing, lending ,

giving, selling or otherwise disposing of any property by any mode o f
chance whatsoever ; . . .

There is little or no dispute about the material facts which,
briefly stated, are that the appellant and his partner owned a
delivery truck and they had a contract with the Quong Ma n
Sang Company (a firm of admitted respectability) to cart thei r
goods by piece at ten cents per case, and on the present occasio n
they had been instructed by that company to bring from the
Customs warehouse in Vancouver to their premises a large con-
signment of goods from China which had been inspected and
passed by the Customs, which would take in all about 3½ truck-
loads to handle . On the first trip to and from the Customs the
appellant, who drove the truck, took on 30 cases of goods, which
were being delivered to him by the Customs officer after identify -
ing them as being those of the company by its consignee's mark s
(K.M.S.) and numbers, in the usual way. Of these 30 case s
ten were marked (in Chinese) as "Absorbent cut paper," but
otherwise the appellant had no knowledge of what they contained ,
and swore that he believed they were lawful goods because they
had passed the Customs. On his way to the company ' s store wit h
them he was stopped by two detectives with a search warrant'and

Cur. adv. vult .
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they read it to him and took him with the truck to the police

station and there detective McFarlane told him "to point ou t

to me the cases containing lottery tickets, " and as a result of

some action by the appellant the ten cases were seized. This

evidence of this order to the appellant to point out the case s

containing lottery tickets and his alleged response thereto was

objected to in law by his counsel and denied by him as a fact ,

but in the light of all the evidence given it is unnecessary t o

decide those questions since it clearly appeared, and is so foun d

by the learned judge, that whatever name may be given to thes e

printed paper slips (whether "cut soft papers, " or "absorbent

cut paper, " or "character papers," or "character tickets," o r

"blank tickets, " or "blank slips," or "lottery slips," or "lotter y

papers, " or "lottery tickets," and otherwise, as they were vari-

ously described) they were capable of a legal trade use, as well

as an illegal use after further written additions were made t o
them by any person who wished to participate by their means in

a lottery. In other words these papers when seized were in a

state in which they could be adapted to a lawful or unlawfu l

purpose, and the learned judge so finds, saying :
They might be used or might be intended to be used as scratch pads o r

statements of account or laundry tickets or for teaching the young studen t

how to form characters, a sort of a correspondence school or somethin g

like that .

There was ample evidence to support that finding and the uncon -

tradicted evidence of the company, who are merchants in a larg e

way, shows that they sold these papers by weight to their grocery

and merchandise customers all over Canada, principally in th e

Prairie Provinces, but not to lottery-houses .

Under these circumstances it was necessary, to support thi s
particular charge as framed, to prove that the appellant know-

ingly conveyed these cases of papers, call them by what name you

will, to the company's store with the knowledge that they wer e

"intended for use" by the company, "in the carrying out of a

scheme for disposing of property by a mode of chance" as, the

information charges, I say, "by the company," because on th e
facts before us the appellant's connection with the matter, and

his obligation under his trucking ("conveying") contract, and
his liability, civil or criminal, for his actions thereunder, came
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to an end when he had duly delivered these " articles" [cases of
paper] to a person who could make a lawful use of them, i f
nothing had been brought to his notice that they were "intende d
for use" in an unlawful way . The case would have been very
different if the appellant had "conveyed" the papers direct to
lottery-houses or to "runners" in their employ, but nothing of
that kind is present, and as it stands on the evidence it is reall y
no stronger than if he had been "conveying" ten cases of ordinary
playing cards which might be intended for use lawfully or
unlawfully .

Unfortunately, with respect, the learned judge failed to dis-
tinguish between the intention of the company, the "consignee"
and that of the appellant and erroneously fastened the illega l
intention that he finds the "consignee" had, upon the appellan t
and treated it as conclusive against him saying :

. . . It would be stupid to say that the consignee of these exhibits wa s
without knowledge of their illegal use or their temptation to use. You
might say he was just bringing then in under the child-like idea or plan ,
T think, of selling them for memo . pads and laundry marks .

Assuming that finding against the company, of importing
with intention of illegal use, to be justified, it is of no avai l
against the appellant unless it came to his knowledge, and a s
there is no evidence to support such a finding against him, eve n
if it had been made, the ease against him fails and therefore th e
appeal should be allowed and conviction quashed .

1LACDO\ALD, J .A. : The charge was laid under section :13( i
(bb) of the Code, reading as follows :

Every one is guilty of an indictable offence and liable to two years '
imprisonment and to a fine not exceeding two thousand dollars wh o

(bb) knowingly sends, transmits, mails, ships, delivers or allows to be
sent, transmitted, mailed, shipped or delivered, or knowingly accepts for
carriage or transport or conveys any article which is used or intended fo r
use in the carrying out of any device, proposal, scheme or plan for advancing ,
lending, giving, selling or otherwise disposing of any property by any mod e
of chance whatsoever ;

Does the evidence disclose that the accused, the driver of a n
auto-truck, knowingly accepted for carriage or transport an
article (or articles) "which is used" or on the other hand
"intended for use" in the carrying out of any proposal, scheme
or plan for selling or otherwise disposing of property by any
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mode of chance ? The "articles" were tickets or pieces of pape r

not completed for final use ; further marks, writings or charac-

ters had to be added before they could be used as lottery tickets .

The fact, that they were in an incomplete form however is no t

material . In that form they were "articles" (each one an article )
which might be used in carrying out the scheme. There is enough

evidence to disclose knowledge on the part of the accused of the

special kind of merchandise he was transporting along with othe r

merchandise. He segregated them from other cases on the truc k
in compliance with a demand from a police officer removing te n

cases when asked to do so .

The next step is more difficult, viz ., to ascertain if the evidence
shows that these incompleted forms were intended for use i n
carrying out a scheme for disposing of property by any mode of

chance. Unfortunately no evidence was offered on this poin t
(it may not have been available) except by inferences not al l
pointing in the same direction. No lotteries were running a t
that time except intermittently ; in other words a market was no t
disclosed . All that can be suggested is that a potential marke t
existed (that would be sufficient, if supported by evidence) an d
that these tickets were "intended" to supply it. The test applied
to circumstantial evidence is lacking. There should be evidence
to show that it was intended that these tickets should be used no t
only in disposing of property but in disposing of it by some mod e
of chance. There is an entire absence of evidence on that point .
I do not agree that the word "designed" might be substituted fo r
"intended." The former contains a shade of meaning no t
included in the word employed by Parliament.

I would give leave : allow the appeal and quash the conviction .

McQUARRIE, J.A. : This is an appeal from a decision of Hi s
Honour Judge Lz:xxox in the County Judge's Crimina l
Court holden at Vancouver whereby the appellant was convicte d
for that on the 30th clay of November, 1935, at the City o f
Vancouver, he
unlawfully did knowingly convey articles, to wit, lottery tickets intende d

for use in the carrying out of a scheme for disposing of property by a mod e

of chance contrary to the form of the statute in such case made and provided .

The offence is alleged to come within the provisions of section
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236 (bb), of the Criminal Code, which reads as follows :
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[already set out in the judgments of MARTIN and MACDONALD,

	

REX

	

JJ.A . ]

	

v .

	

The appellant is a motor-truck driver and was employed by a

	

Igo

	

Chinese merchant to deliver to the merchant's place of busines s

in the City of Vancouver from the Customs warehouse in th e
McQuarrie,

JA . same city a consignment of tickets or sheets of paper suitabl e

for use in Chinese lotteries . The appellant placed the consign-

ment on his truck with other things and started on his way to

the merchant's place of business . He was followed by polic e
officers and intercepted before he had reached his destination .
The consignment of tickets or papers was seized. There is no

suggestion that the merchant had any intention to conduct
lotteries but it is contended that he intended to sell the tickets o r
papers in the ordinary course of business to other persons as ye t
unknown who might be expected to conduct such lotteries . The
intention of the merchant was not proved . As a matter of fac t
as appears by the oral reasons for judgment of the learned tria l
judge as set out in the appeal book the tickets or papers migh t
be used or intended for use for other purposes which are ther e
mentioned. No evidence was submitted that the merchant eve r
sold tickets for use in lotteries . The learned trial judge als o
finds that certain things which he enumerates had to be done t o
the tickets or papers before they could be used for lottery pur-
poses and presumably the merchant would not so complete th e
papers . The complaint against the appellant involves conveyin g
"lottery tickets" intended for use as such and it does not appear
to have been clearly proved that the tickets or papers in questio n
here in their ineompleted condition came within the category of
lottery tickets or that they were intended for use as such .

I would allow the appeal and quash the conviction . I might
add that I cannot understand what prompted the Crown to lodg e
this more or less doubtful test prosecution against the admittedl y
harmless trnekman rather than against others more vitally
concerned in the transportation of the alleged lottery tickets .

Appeal allowed .
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ACTION—Step in. -

	

- 362, 273
See PRACTICE . 12.

ADMINISTRATION—Deceased husband—In-
testacy—Survived by widow and nephew an d
nieces—Value of estate—Taken as of time
of death—B.C. Stats . 1925, Cap . 2, Secs . 3
and 4 .] G . IL Collins died intestate leav-
ing a widow without issue . The chief asse t
of the estate was 256,017 shares in B .C .
Nickel Mines Limited . A nephew and niece
who would be entitled to share in the estate
provided its value exceeded $20,000, claime d
that the net value of the estate should be
ascertained not as of the date of deceased' s
death, but one year after, relying on section
3 of the Administration Aet Amendmen t
Act, 1925, which recites that "No distribu-
tion of the surplusage of the personal estat e
of an intestate shall be made until one year
after the death of such intestate :" They
further claim that the market value of th e
shares on the death of deceased was 29 cent s
per share . It was held that the net valu e
of the estate should be ascertained as of th e
date of deceased's death, and 5 1/2 cents pe r
share was the outside price at which th e
shares could have been realized upon at tha t
time, and the widow was entitled to th e
whole estate. Held, on appeal, affirming
the decision of MURPHY, J. (McPHILLIrs,
J .A. dissenting as to the value of the
estate), that the value of the estate must
be taken as at the time of intestate's death ,
and that the finding that 5 Y cents per
share as the outside price that could hav e
been realized upon them at the time, should
not be disturbed . COLLINS, CORKINGS AND
LEONARD V . THE TORONTO GENERAL TRUSTS
CORPORATION .
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ADMIRALTY LAW — Ship — Forfeiture—
False declaration teaehwg owner's qualifica-
tion to own ship—Lome/ ally cause the ship
to fly the British flay and assume a British
character — Mortgage of ship — Merchan t
Shipping Act, 1894 (57 & 58 Viet . c . 60) ,
Secs. 67 (2), 69 and 76 .] The collector o f
customs at Vancouver seized the ship
"Emma K ." on the 19th of April, 1934, for
alleged infringements of the provisions o f
sections 67 (2) and 69 of the Merchant
Shipping Act, and later on the same day
the ship was arrested by the marshal at th e
instance of certain seamen for wages . On
the 25th of April the ship was handed ove r
to the marshal to be sold by order of the
Court, and after satisfying the wage claim s
there remained a balance of about $2,50 0
which the Crown claims as being forfeitabl e
in lieu of the ship. Upon the hearing one
Barrett applied for leave to come in as a
defendant as being a "person interested" as
the unregistered transferee on Decembe r
10th, 1934, of a registered mortgage to
secure $5,000, given on the 23rd of March ,
1933, by the owner to one Allender . The
motion was granted, and leave was give n
Barrett as transferee and agent representing
the interest of Allender in the ship, to be
heard in support of his principal's interest .
It was held that the evidence adduced fo r
the Crown clearly established the charge
against the owner that he did wilfully make
a false declaration touching his qualificatio n
to own the ship, contrary to section 67 (2) ,
but the mortgage of which Barrett was
transferee must be regarded as a bona fide
transaction entered into without knowledg e
of the offence. On Barrett's claim as trans-
feree of the mortgage that he is entitled t o
retain and protect his individual "interest "
in the ship as mortgagee, and that it is no t
subject to forfeiture because subsection (2 )
declares that the "ship or share shall be
subject to forfeiture under this Act to th e
extent of the interest therein of the declar-
ant" and that such interest does not "ex -
tend" to include that portion of it which h e
has parted with under the said mortgage : —
Held, that the mortgagee and transferee are ,
as regards this forfeiture in just as favour -
able a position under said subsection (2) as
though they were in possession of the ship ,
and therefore that interest should be pro-
tected in the order that should be made
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ADMIRALTY LAW—Continued .

under section 76, and the balance of th e
proceeds of the sale of the ship should be
paid to the intervener to be applied in reduc -
tion of said mortgage . The Annandal e
(1877), 2 P .D . 218, distinguished . On the
claim for forfeiture under section 69 of the
Act because the owner "used the British fla g
and assumed the British national characte r
on board a ship owned" by him "for th e
purpose of making the ship appear to be a
British ship" although he was not qualifie d
to own her, it was submitted that the owner
getting himself registered as a British
owner by fraudulent means under said sub -
section (2) is sufficient to establish a con-
structive use and assumption of flag and
character for the prohibited purpose . Held ,
that the subsection is obviously directed t o
matters occurring "on board a ship" and of
such a kind as to "make the ship appear t o
be a British one" as the result of something
done "on board" of her in the course of her
use as a ship and not something done in a
registry in relation to the "Procedure fo r
Registration" of her and this charge must
be dismissed . THE IKING v . THE SHIP
"EmmA
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310
See PRACTICE. 1 .

ARREST AND IMPRISONMENT FOR
DEBT ACT .

	

-

	

-

	

-

	

-

	

332
See CAPIAS AD RESPONDENDUM ,

2.	 Ex parte order to hold to bail—
Motion to set aside—Writ of capies—En-
dorsement thereon under section 13 of Act
not sufficient .

	

-

	

-

	

-

	

-

	

41 1
See PRACTICE . 2 .

ASSAULT — Trespass — Lien agreement—
Bailiff instructed to make seizure—
Warrant—Collection Agents' Li-
censing Act—Bailiff not licensed—
Effect of—B .C . Stats . 1930, Cap .
31, Secs . 2, 4, 5 and 8 (1) and (2) .
	 55
See DAMAGES . 12 .

ASSESSMENT WORK. - -

	

202
See MINING LAw .

2.	 Action for—Judyinent—Nc
arrears .

	

-

	

-

	

-
See Ht snA .\D AND WIFE .

,rent s
438

ATTACHMENT—Motion for writ of . 427
See DrvoRCr . 5 .

	

3 .

	

lion c' pa,/able .under agreement fo r
six le—I n t crest—A s-sign in en f—Priorities .
	 321

See GARNISHMENT . 2 .

ALLEGATIONS— Particulars of—Divorce .
	 201
See PRACTICE . .i .

	

APPEAL—Jurisdiction .

	

-

	

-

	

263
See Din-once .

	

2.	 Notice of .

	

-

	

-

	

362, 273
See PRACTICE . 12.

AUTOMOBILE. -

	

316, 412, 512
See 1NSCRANGE, Auiomo ILE . 1 .2 .

NEGLIGENCE . 2 .

2.	 Collision—Crossing left side o f
road—Care to be taken by on-coming car .
	 55 1

Sc',' DAMAGES . 10 .

3. Collision -Intersection- .1 r,%rlinc7
another collision prior to accid est—Eif(, (
of on accident—Time to recover in a))!,,-cal .
	 546

Nee \Ena,ior:ncE . 4.
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AUTOMOBILE—Continued .

4.	 Collision at intersection—Right o f
way—Care to be taken as to car coming on
the left .	 129

See NEGLIGENCE. 1 .

5.—Stolen from repair shop—Damage d
when in hands of thieves—Cost of repairs—
Fegligence .

	

-

	

-

	

-

	

256
See DAMAGES . 5 .

AUTOMOBILE INSURANCE.
See under INSURANCE, AUTOMOBILE .

AWARD—Arbitration—Doubt as to validit y
—Application to enforce sum-
marily. - - 310
See PRACTICE. 1 .

BAIL—" Deposit" in lieu of—Release. 332
See CAPIAS AD RESPONDENDIIM .

BAILIFF — Collection agency—Collectio n
1 eats' Licensing Act—B .C. Stats . 1930 ,

. 31, Sec . 4—Applicability .] Where one
acts as a bailiff on a single occasion he i s

being "engaged in the business of a col -
lection agent" within the meaning of section
-1 of the Collection Agents' Licensing Act .
R.ICHARDS V . HANSON AND HAxsos . - 245

2.--Instructed to make sei_srre—War-
rant — Collection Agents' Licei+si,,g Act—
Bailiff not licensed—Effect of—B .C. Stats .
1930, Cap . 31, Secs . 2, 4, 5 and (1) and
(1) . 	 55

See DAMAGES . 12 .

BANKRUPTCY — Fraudulent preferences—
Transfer of property by debtor—Whethe r
Fraudulent Preferences' Act operative since
passing of Bankruptcy Act—R .S .B .C. 1924,
Cap . 97, Sec. 3—R.S .C. 1927, Cap . 11, Sec.
64.] The plaintiffs obtained judgmen t
against the defendant Yates on the 16th o f
April, 1935, for $2,294.20, said judgment
remaining unsatisfied. For some years prio r
to this Yates carried on a retail ship chand-
ler's business in Vancouver, during which
he was a regular customer of his co-defend-
ant, McLennan, McFeely & Prior, Ltd. On
the 9th of April, 1935, the defendant com-
pany wrote Yates with respect to hi s
account and a further letter was written t o
him by the company's solicitor on the 23r d
of April . Yates and the company's solicitor
then had a conference when it was agreed
that Yates should return his stock on hand
to the defendant company, and it was
handed over on the 25th of April . At the
close of the defendant's case in an action to
set aside the transfer to the defendant coin -

BANKRUPTCY—Continued .

pang as void under the Fraudulent Prefer-
ences Act, counsel agreed that they shoul d
first argue the point as to whether th e
Fraudulent Preferences Act, upon which th e
plaintiffs rely, had not ceased to be opera-
tive since the passing of the Bankruptcy
Act . Held, that the provisions of the
Fraudulent Preferences Act may be invoked
by the plaintiffs . CARD v . YATES AND Mc -
LENNAN, MCFEELS' & PRIOR, LIMITED . 353

BANKS AND BANKING—Bank of Canada—
Directors—Election of—A - inallon—Quali-
tication—,Itandarnas—Can . Stats . 1934, Cap .
43, Secs . 9, 10 and 43 .] Section 7 of Par t
H . of the by-laws passed by the Governor i n
Council pursuant to section 43 of the Ban k
of Canada Act, provides that "At the firs t
general meeting lof the shareholders of sai d
bank] the following persons shall be de-
clared elected as directors, (a) the two
persons receiving respectively the greates t
and the next greatest number of votes
amongst those candidates whose chief occu-
pation is in primary industry ; (b) the two
persons receiving respectively the greates t
and next greatest number of votes amongs t
those candidates whose chief occupation i s
in commerce or manufacturing ; (c) th e
three persons receiving respectively the
greatest and the two next greatest numbe r
of votes amongst those candidates whose
chief occupation is other than in primar y
industry, commerce or manufacturing ." On
the list of nominees for directors of sai d
bank appears the name of the defendant
Woodward, described as an accountant ,
whereas in the printed list of shareholders
he is described as a merchant . The plaintiff ,
a shareholder, claiming that Woodward's
chief occupation is that of a merchant, and
not that of an accountant, asked for a
declaration that he is not eligible to act as
a director under said category (c) and fo r
a mandatory injunction directing him t o
withdraw his acceptance of said nomination .
He obtained a mandatory injunction com-
manding Woodward to "forthwith withdra w
his acceptance of said nomination as a direc-
tor of the bank under category (c) " Held,
on appeal, reversing the decision of Mc -
DONALD, J ., that the finding that Woodwar d
is a merchant is not established in a reason -
ably conclusive manner on the material
filed, the question of fact touching his "chie f
occupation," which has still to be tried .
must be determined by the trial judge an d
cannot properly be ventilated on this appli-
cation based on a defective affidavit and
doubtful inferences . Gaskell v . Somerset -
shire C o , r rr Council (1920), 84 J.P. 93,
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BANKS AND BANKING—Continued.

applied . RAIN t . BANK OF CANADA AND
\VOODWARD .	 138

BARBERS' ASSOCIATION—Board of exam-
iners—Candidate for examination—Failur e
to pass—Appeal from order of examiners—
H .C . ytats. 1924, Cap . 3, Secs . 6 and 7;
1934, Cap. 5, Secs. 7 and 8.] The appellant
took an examination before the board of
examiners appointed under the Barbers Act.
Ile did not obtain the necessary marks i n
our of the six subjects submitted to him ,

and he failed . He then appealed under sub-
section (4) (a) of the Barbers Act a s
amended by section 7 of the Barbers Ac t
Amendment Act, 1934, claiming that unde r
subsection (4) (d) of said section 7 he had
the right to have the matter referred to
three members of the association appointed
by the Court if dissatisfied with the result
of the examination . Held, that there wa s
no evidence of bias or unfairness on th e
part of the examiners . Where it is show n
that the rules of the association had not
been observed, that the proceedings of th e
board were conducted in a manner contrar y
to natural justice or that the decision of
the board had not been come to bona fide,
then the Court should intervene . The mer e
fact of failure of an applicant for admissio n
does not, in the absence of evidence estab-
lishing justification for review of their
decision on the grounds above mentioned ,
justify the Court in remitting the inquiry
to another board under subsection (d) of
section 7 of the 1934 amendment Act . HAR-
LEY V . BARBERS' ASSOCIATION or BRITIS H
COLUMBIA .	 327

BARE LICENSEE .

	

-

	

-

	

-

	

458
See 'EGLIGE \ CE . 7 .

BENEFICIARIES .

	

-

	

-

	

- 485
See SUCCESSION DUTY ACT .

BILL OF SALE—Chattel mortgage—Promis-
sory notes—Sale of cattle covered by mort-
gage—Default in payment—Scicure—Xon-
presentation. of promissory notes—R .S .C .
1927, Cap . 16, See. 183 (2) .] The plaintiff
and one Baker as partners, operated a far m
leased from the defendants . During the
currency of the lease the partners fell i n
arrear in payments on the farm machinery,
etc ., bought from the defendants under a
conditional bill of sale . To prevent proceed-
ings being taken by the defendants, an
arrangement was entered into between th e
partners and the defendants whereby in
consideration of an extension of time being
given to the partners to pay the arrears of

BILL OF SALE—Continued .

purchase price due under the conditiona l
bill of sale until after harvest, the defend-
ants were given two promissory notes fo r
the amount owing to them secured by a
chattel mortgage on 30 head of cattle on
the farm owned by the partners . A term o f
the chattel mortgage was that the cattle
could not be sold without the permission o f
the mortgagees but in violation of this tern s
the partners sub-,luently sold nineteen o f
the 30 head of t rattle . In consequence, th e
defendants caused a seizure to be mad e
under the chattel mortgage . The promissor y
notes were demand notes payable on Th e
Royal Bank of Canada, East End Branch ,
Vancouver . They were never formally pre-
sented for payment . Action was brought by
the plaintiff for damages for wrongfu l
seizure, the ground being that the chattel
mortgage having been given as collatera l
security for the promissory notes did no t
become enforceable until the promissory
notes became due and payable and as it was
necessary to present the promissory note s
at the place of payment before the makers
became liable thereon (Croft v. Hamli n
(1893), 2 B.C. 333) the notes were not
overdue at the date of the seizure which
wa>, therefore . wrongful . Held . on appeal ,
u :l .rming the decision of MORRISON, C .J.S .C . ,
that the plaintiff committed a breach of th e
covenant in the chattel mortgage by selling
the cattle without consent and that pres-
entation of the promissory notes at the place
of payment was not necessary to make th e
plaintiff liable thereon . Canadian Bank of
Commerce v . Bellamy (1915), 9 W .W .II-
587, followed . Croft v . Hamlin (1893), 2
B .C . 333, not followed . SCHONEMEIER V .
KING AND JARDINE .

	

-

	

-

	

-

	

174

BONA VACANTIA—Company—Dissolutio n
—Company funds in bank: Subsequent orde r
for restoration to register—Notion for dec-
laration that moneys property of Crown —
Refused—R.S .B.C. 1924, Cap. 38, Sees. 167
and 168—B.C. Stats . 1929, Cap . 11, Sees .
199 and 200 .] The Island Amusemen t
Company Limited incorporated in Britis h
Columbia, was struck off the register in 1928
pursuant to section 167 of the Companie s
Act, and by order of the 5th of April, 1935 ,
pursuant to section 168 of said Act, th e
company was restored to the register, th e
order containing the proviso that it wa s
"without prejudice to the rights of parties
acquired prior to the date on which th e
company is restored ." After the strikin g
off, but before its restoration to the register ,
the Crown demanded from the defendan t
bank, as bona vacantia, moneys on deposit
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BONA VACANTIA—Continued .

with it to the company's credit at the tim e
of the striking off and which were still so

deposited after the company was restore d
to the register . In an action for a declara-
tion that upon the dissolution of the com-
pany the Crown had a right to the money s

as bona vacantia and that the "without
prejudice" clause in the order renders th e
restoration of no avail against the Crown's

claim :—Held, that although the right o f

the Crown to bona vacantia is, no doubt, a
right of property, the "right" protected by
the "without prejudice" clause does not in-
clude a right of this sort but would cover
rights such as a contractual right acquire d
from the company or a right obtained by
legal proceedings against the company or
the right of a purchaser from the Crown o r
a right obtained from someone who has
acquired title to some part of the company' s
property between its dissolution and restora-
tion to the register, and therefore the actio n
fails . ATTORNEY-GENERAL OF BRITISH Co -
LUMnIA V . TILE ROYAL BANK OF CANADA AN D
ISLAND AMUSEMENT COMPANY LIMITED.

- 268

BRITISH NORTH AMERICA ACT—Secs .
91 and 92 .

	

-

	

-

	

-

	

-

	

303
See DIVORCE . 3 .

CAPIAS — Writ of — Endor sement thereon
under section 13 of Act not suffi-
cient .

	

-

	

-

	

-

	

-

	

411
See PRACTICE. 2 .

CAPIAS AD RESPONDENDUM—Arrest an d
/,,,),, isonment for Debt Act—Ex parte order
to la held to bail — Arrest—"Deposit" in
lieu of bail—Release—Order by same judg e
s,/tinn aside writ and for return of deposi t
—Appeal—R.S .B .C . 1924, Cap . 15, Sees . 3,
7 and 9 .1 Pursuant to section 3 of the
Arrest a ad imprisonment for Debt Act th e
plaintiff sued out a writ of capias a d
respond,,,i7rr,n . after obtaining an ex part e
order directing that the defendant, abou t
to quit the Province, be taken into custody
forthwith and held in special bail for th e
sum sued for . The defendant was arreste d
under the writ, but in lieu of giving bail ,
he deposited with the sheriff under section 9
of said Act the sum endorsed on the wri t
and $50 to cover costs, and thereupon wa s
discharged from custody, the sheriff payin g
the money so deposited into Court. On
motion by the defendant to the same judge
to set aside his said order to hold to bail, t o
discharge the said writ sued out pursuan t
thereto and for a return of the money
deposited with the sheriff, an order was

CAPIAS AD RESPONDENDUM—Continued .

made setting aside the writ of capias and
for the return of the deposit . On appeal by
the plaintiff mainly on the grounds : (a )
That the only motion that could be mad e
against the original order and proceedings
taken thereunder was by an application
under section 7 of said Act ; and (b) that
it was not open to the learned judge t o
review his own original order, even though
it was granted ex partc, and that it can
only be reviewed by the Court of Appea l
Held, affirming the decision of IIOWAY, Co.

J., that as to (a) the proceedings under
section 7 of the Act are substantive an d
original ones on new material and relate to
cases where the applicant seeks to be "dis-
charged out of custody ." They are not a
bar to other proceedings wherein he ha s
already been "discharged from such arrest "
under section 9 of said Act, the "deposit" i n
that section being in its nature distinct fro m
bail and does not involve custody of any
kind, close or otherwise, as does bail . The
application was properly made to rescind
the order and the objection taken to th e
form of the notice of motion cannot prevail .
As to (h) it has been the practice in this
Province for half a century for the judg e
granting such an order to review it at large ,
i .e ., upon irregularities or upon the merits,
upon all the materials that were before hint
and upon new ones, as appears from th e
leading and essentially identical case o f
Hartneg v . Onderdonh (1884), 1 B .C . (Pt .
2) 88 . The course adopted by the learne d
judge in reconsidering his own ex part e
order made under section 3 of said Act wa s
a proper one under the circumstances an d
as to the conclusion he arrived at to rescin d
the order upon the facts there fully disclose d
to him . MIT SINGH V . KEIIAR SINGH GILL .

-

	

332

CERTIORARI .

	

-

	

-

	

- 386, 433

See CRInIYAr. Law. 3, 9 .

CHARGE—Dismissal of by magistrate —
Appeal—Application for ease state d
—Non-compliance with section 8 9
of Summary Convictions Act ,
R .S .B .C. 1924, Cap. 245, Sees . 30
and 89 .-

	

-

	

-

	

-

	

423

See CRIMINAL Law . 8 .

CHATTEL MORTGAGE—Promissory notes
—Sale of cattle ciocred by mort-
gage—Default in payment—Seizur e
—Non-presentation of promissory
notes .

	

-

	

-

	

-

	

-

	

174

See Mr t. OF SALE.
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CHATTEL MORTGAGE—Continued.

2 .	 Provision for seizure if feeling o f

	

inseam ir,t by mortgagee .

	

-

	

-

	

245
See 'LANDLORD AND TENANT . 1 .

	

CHILD—Welfare of. -

	

.

	

-

	

447
See INFANT .

COLLECTION AGENCY—Bailiff—Collec-
t ion Agents' Licensing Act—B .C .
Scats . 1930, Cap . 31, Sec . 4—Applic-
ability.

	

-

	

-

	

-

	

-

	

245
See LANDLORD AND TENANT . 1 .

COLLISION .

	

-

	

-

	

-

	

-

	

72
See NEGLIGENCE . 8 .

2 .-- At intersection — Automobile —
Right of way—Care to be taken as to car
coming on the left .

	

-

	

-

	

-

	

129
See NEGLIGENCE. 1 .

3.- At in (section—Motor-vehicles--
Stop street—a errr of wayDriver on, righ t
negligent—Sole ,.—e of accident . - 38S

See NE( r,IGENCE . 14 .

4.—Automobile.

	

-

	

-

	

- 512
See NEGLIGENCE. 2 .

5 .- Automobile—Crossing left side o f
road—Care to be taken by on-conning car .
	 55 1

See DAMAGES . 10.

6.---Automobile — Intersection—Avoid-
ing another collision prior to accident—Effect
of on accident—Time to recover in interval.

546
See NEGLIGENCE . 4 .

COMMISSION —Evidence abroad—Materia l
witness—Grounds in support—Suf -
ficiency—Discretion . - 362, 273
See PRACTICE . 12 .

COMMON LAW CRIME—Conspiracy—In

	

force in Canada .

	

-

	

-

	

179
See CRIMINAL LAW. 5 .

COMPANY—Dissolution . .

	

268
See BONA VACANTIA .

2.	 Examination of offi- cr of—Refusa l
to answer question—I? (cinm,r to issue .
	 481

See PRACTICE . 6 .

3.--Interest in assets of a—Action fo r
declaration as to—Jurisdiction—Appeal .

491
See PROHIBITION . 1 .

COMPANY LAW—Petition by shareholder
and liquidator—Directions to bring actio n
for recovery of assets of company—Previous
action abo-tice—B .C . Stats . 1929, Cap . 11,
Sec. 218.J - shareholder and the liquida-
tor of the Pioneer Cold Mines Limited i n
liquidation) petitioned for an order that th e
liquidator be directed to take action agains t
the officers and shareholders of the compan y
to recover property and assets of the com-
pany wrongfully acquired by them and
unaccounted for to the company . The peti-
tion was dismissed . Held, on appeal, affirm-
ing the decision of 1TURPIiY, J . (MCPIIII. -
taPs, J . A. dissenting), that the appeal
should be dismissed . Per MACDONALD, J .A . :
The question is whether or not under sec-
tion 218 of the Companies Act we should i n
the interests of justice make the order sough t
for by the appellants . A similar actio n
previously instituted by another petitione r
proved unsuccessful, and we should onl y
allow this appeal if in our opinion a new
plaintiff on legal grounds, apart from fraud ,
would have a reasonable chance of success .
In view of all that occurred and in the ligh t
of the argument presented to us, the pro -
posed action could not in my judgment pos-
sibly succeed, and that being so it is not jus t
that the respondents should be subjected to
the cost and inconvenience involved in con -
testing it . LLOYD-OWEN V . Bum. et al. 370

CONSPIRACY—Crime at common law—I n

	

force in Canada .

	

-

	

-

	

179
See CRIMINAL LAW . 5 .

CONTRACT—Privity of—Sub-agent—Issu e
of insurance policies—Collection of
premiums .

	

-

	

-A

	

-

	

149
See PRINCIPAL AND AGENT.

CONTRIBUTORY NEGLIGENCE. - 276
See NEGLIGENCE . 11 .

2.	 Night driving—Truck left on high-
way—Distracting head-lights of third ear

	

Finding of jury—Appeal .

	

-

	

-

	

1S
See NEGLIGENCE. 6 .

CONTRIBUTORY NEGLIGENCE ACT—

	

Apportionment .

	

-

	

-

	

119
See COSTS. I .

CONVEYANCE—Application for certificate
of indefeasible title—Covenant by
the grantee—Whether registrable
as a charge—Petition by grantor .

- 382
See REAL PROPERTY . 2 .

CONVICTION—Appeal—Surety for costs—
Appeal dismissed—Payment of costs
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CONVICTION—Continued .

by surety—Assignment of judgment
by minister of pensions to surety—
Application by surety to enforce
judgment. - - 444
See CRIMINAL LAW. 6 .

2.--Habeas corpus—Certiorari . - 386
See CRIMINAL LAw. 3 .

3.

	

Sentence—Application for leave t o
appeal from .

	

-

	

-

	

-

	

197
See CRIMINAL Law. 7 .

CORROBORATION — Charge—Warning to
jury — Abortion — Counselling —
Dying declaration — Accomplice
Criminal Code, Secs . 69 (d), 25 9
(d) and 303. - - - 1
See CRIMINAL LAw . 1 .

COSTS—Contributory Negligence Act—Ap-
portionment—B.C. Stats . 1925, Cap. 8.] In
an action for damages for negligence th e
liability of the parties was apportioned a t
80 per cent. degree of fault on the part of
the defendant and 20 per cent . on the part
of the plaintiffs. The order as to costs wa s
that the costs of both parties be taxed an d

added together and that the aggregate
amount of such taxed costs shall be born e
and paid 80 per cent . by the defendant and
20 per cent . thereof by the plaintiffs ." In
taxing the costs under said order the taxing
officer taxed those of the plaintiffs at $332 .5 5
and those of the defendant at $397 .27, h e
adding them together, making a total o f
$729 .82, and allowed 80 per cent . of tha t
total amounting to $583 .85 to the plaintiffs ,
and 20 per cent . of it, amounting to $145 .96 ,
to the defendant, and after subtracting the
lesser from the greater giving a balance of
$437 .87 in favour of the plaintiffs, he issued
his allocatur to them for that sum as pay -
able to them by the defendant . On motion
to review, an order was made varying th e
allocatur in a way that made the result
more favourable to the defendant . Held, on
appeal, reversing the decision of FISHER, J . ,
that the taxing officer followed and worke d
out this Court's decision in Katz v . Con-
solidated Motor Co . (1930), 42 B .C. 214, an d
the original allocatur should be restored.
JACKSON V . LAVOIE .

	

-

	

-

	

-

	

119

2.County Court—Taxation—Review.
	 169

See PRACTICE . 3 .

3.--Divorce—Wife's petition—Order
staking woman charged a respondent . 243

See DIVORCE. 6 .

COSTS—Continued.

4.--Petitioner agrees to assume—Sub-
sequent application by petitioner to tax—
Refused by registrar—Application for order
to tax costs refused—Appeal—Jurisdiction .
	 263

See DlvoacE . 2 .

5.--Retainer .

	

-

	

-

	

-

	

298

See SOLICITOR AM) CLIENT .

6. Surety for—Appeal —Dismissed—
Payment off' costs by surety—Assignment of
judgment by minister of pensions to surety
—Application by surety to enforce judg-
ment .

	

-

	

-

	

- 444
See CRIMINAL. Law. 6 .

7. 	 Taxation—Claim and counterclaim
—Dismissal of both with costs—Set-off—

Plaintiff's costs in defence of counterclaim—
Appendix N, Column 1—Rule 977 .] Both
action and counterclaim were dismissed with
costs, with right of set-off. The plaintiff' s
bill of costs in defence of the counterclaim
included the amounts in Column 1 of
Appendix N of the Tariff of Costs for Item s
2, 9, 10, 13, 14 and 19, which were allowed
by the taxing officer . An application for a
review of the taxation of the bill was dis-
missed . Held, on appeal, affirming the
decision of McDoNAnn, J., that the items of
the block tariff are in the circumstances of
the case intractable and it is not open to th e
Court of Appeal to make any variation.
Held, further, that relief can be granted
"wherever practicable" in such eases under
rule 977 to any person who has an appre-
hension of hardship to be created, if appli-
cation is made at the trial . MCKEE V .
WILSON .

	

-

	

-

	

-

	

- 291

COUNSELLING — Dying declaration — Ac-
complice—Corroboration—Charge

—Warning to jury—Abortion—Crim -
inal Code, Secs. 69 (d), 259 (d )
and 303 .

	

-

	

-

	

-

	

-

	

1
See CRIMINAL Law . I .

COUNTY COURT—Action for specific su m
and for damages—Jurisdiction.] In an
action in the County Court the plaintiff
claimed " (a) Return of the sum of $170 ,
paid to the defendant by the plaintiff ; (b )
damages." On defendant's objection to th e
jurisdiction of the Court :—Held, that al-
though the claim for damages is not stated ,
ex facie the Court has jurisdiction, must
hear the action and exercise its powers t o
amend, if so invoked . JONES V . SIMONSON .

- 94
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COUNTY COURT—Continued .

2.--Garnishee order — Application t o
set aside before filing dispute note—Status.
	 265

See PRACTICE . 4 .

3.--Interest in assets of a company—
Action for declaration as to—Jurisdictio n
—Appeal.

	

-

	

-

	

-

	

- 49 1
See PRORIRITION . 1 .

4.---Woodmen's liens—Assignment of—
Two assignees as joint plaintiffs—Writ of
attachment—Want of jurisdiction—Prohibi-
tion . 	 63

See PRACTICE . 14 .

COUNTY JUDGE. -

	

- 325
See Quo WARRANTO.

CRIMINAL LAW—Abortion—Counselling—
Dying declaration—Accomplice—Corrobora-
tion—Charge—Warning to jury—Criminal
Code, Sees . 69 (d), 259 (d) and 303 .] O n
a charge of counselling or procuring a per-
son to commit an abortion on a girl, result-
ing in her death, the only evidence was a
dying declaration of the girl which include d
statements made by accused to the girl some
time previous to the abortion, advising her
where to go for the operation and givin g
her money for that purpose . On the sub-
mission that this part of the dying declara-
tion relating to "counselling" not being par t
of the res gestce was inadmissible, and that
the declaration should be confined to th e
cause of death and the circumstances imme-
diately surrounding it : —held (McPIIIL-
LIPS, J .A . dissenting), that it is part of th e
res gestce as appears from a perusal of sec-
tions 69 (d), 259 ((I) and 303 of the Crim-
inal Code . "Counselling" was in part the
cause of death and in the true sense asso-
ciated with it and part of the event . By
law "counselling" leading to death create s
a criminal offence and is necessarily in-
cluded in the circumstances surrounding it .
The charge to the jury as to convicting o n
the uncorroborated evidence of the decease d
girl who was an accomplice recited "it may
be that you may say to yourselves if there
ever was a case where a jury, having th e
power to convict, ought to convict . this i s
the ease . It is within your power to do it ,
keeping in mind everything I have tried t o
say to you . If keeping all those things in
mind, the dangers, and the law as I hav e
tried to give it to you, you say, `Well, I
have thought this over carefully, the judg e
has told us we can do it if we see fit to do
it . He has warned us of the danger . and
warned us we ought not to do it, still we

CRIMINAL LAW—Continued .

think in this case if there ever was a cas e
we ought to convict .' If you feel that way ,
gentlemen, then it is your duty to convict ,
but be very, very careful ." On objection t o
the phrase "then it is you duty to con-
vict" :—Held (McPIILLIPS, J .A . dissent-
ing), that it must be read in the light of
the context and it is not misdirection to
tell a jury that if they go through the men-
tal progress outlined based upon a prope r
charge, they are, notwithstanding proper
warnings, absolutely convinced of the guil t
of the accused, that in such an event it
wou=ld be their duty to convict . REX V .
SCIIWARTZEaiIAUER .

	

-

	

-

	

-
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2.--Article intended for use in dispos-
ing of property by a mode of chance—Con-
veyance of same —Knowlede —Evidence--
Criminal Code, See . )2 ./6 (6b The accused ,
who drove a motor-truck, contracted with a
mercantile company to curry certain good s
to its premises from the Customs warehouse
in Vancouver . While on his way from th e
warehouse with a load he was stopped unde r
a search warrant, and ten eases were foun d
to contain paper slips that were in a stat e
in which they could be adapted to either a
lawful or an unlawful use. Accused was
convicted on a charge of knowingly convey-
ing articles, to wit, lottery tickets, intende d
for use in the carrying out of a scheme fo r
the disposing of property by a mode o f
chance . Held, on appeal, reversing th e
decision of LENNOX, Co. J ., that the convic-
tion be quashed . Per MARTIN, .J.A . : Tha t
assuming the finding that the company had
imported the papers with the intention o f
illegal use was justified, there was no evi-
dence to support the finding that the appel-
lant had knowledge of that intention . Per
MACDONALD and llcQUARRIE, JJ.A. : That
there was no evidence of an intention to us e
the papers in disposing' of property, by som e
mode of chance. REX V . LOCIIE How . 554

3.—Charge—Disorder7,r lu on' to wit a
common gaming-house—Cep hl —Habea s
r-„ s — Certiorari — No offt oe — Uneer-
ta l e / y —Criminal Code, Secs. 226, 227 and
2,29.] The accused was convicted on a charg e
that he "at a certain time and place did un-
lawfully keep a disorderly house, to wit, a
common gaming-house." On the return of
a summons for a writ of habeas corpus with
certiorari in aid :—Held, that the words "a s
hereinbefore defined" contained in section
229 of the Criminal Code cannot be ignored .
Section 226 contains two subsections an d
section 227 contains four. Two separate an d
distinct offences are created by section 226
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when read along with section 229, and four
are created by section 227 . The conviction
in this case that the accused at a certai n
time and place did unlawfully keep a dis-
orderly house, to wit, a common gaming -
house, is bad either as disclosing no offenc e
or as leaving it uncertain on which one o f
several separate and distinct offences the
prisoner was convicted . REX V . Soo KI T

SANG .

	

-

	

-

	

-

	

- 386

4.--Charge—Unlawfully keep a dis-
orderly house, to wit, a common gaming-
house—Sufficient in law—Criminal Code ,
Secs . 226, 227 and 229 .] An information
charging the accused that the "at a certain
time and place did unlawfully keep a dis-
orderly house, to wit, a commosn gaming-
house" is sufficient in law. Regina v . France
(1898), 7 Que. Q .B. 83, followed . Rex v .

Soo Kit Sang (1936), ante, p . 386, over-
ruled . REX v . WONG GAI .

	

-

	

-

	

475

5 .	 Conspiracy—Crime at common law
—In force in Canada— Derelop.nent—Un-
lawful purpose—Public mischief—Pervert-
ing justice by non-enforeem , 0 of crimina l
law — Police corruption — ,~xglirl agree-
ment—Evidence of—Lack of proof .] A con-
spiracy consists not merely in the intentio n
of two or more but in the agreement of tw o
or more to do an unlawful act or to do a
lawful act by an unlawful means. The
accused were indicted with conspiring to
effect a public mischief by perverting th e
course of justice between March 1st, 1933 ,
and December 30th, 1934 . The evidence dis-
closed that certain prostitutes carried on
their activities for gain in certain indicate d
places during the period mentioned, and th e
accused Celona and Barrack participated
directly or indirectly in the proceeds through
their control or interest in the indicated
places of prostitution. The accused Cam-
eron, while chief of police, met Celona in
his office at police headquarters on two occa-
sions . In March, 1934, a cruise was made
by the police boat, ostensibly in search of
bandits in Howe Sound, having on board in
addition to the crew, Cameron, Murdoch
(deputy chief of police), two detectives ,
Celona and one Turone (of the underworld )
and on the 2nd of April Cameron took
another cruise from 7 in the evening unti l
midnight with Celona and Turone and a
Vancouver barrister and his wife, when
liquor and food were served on board to the
party . In November, 1934, two officers called
at Cameron 's house and found Celona there .
In the summer of 1934 Cameron had a party
at his ranch near Vancouver attended by

CRIMINAL LAW—Continued .

Celona, Turone and three others of th e
underworld, and four women who came a t
the invitation of Celona . also McNeill, chief
detective and deputy chief Murdoch. McNeil l
stated in his evidence that it was the prac-
tice in police circles to look to the under -
world and its satellites for information as
to major crimes . Held, that there are no
special rules of evidence applicable to thi s
crime and it is wholly a question of evidence
of participation in a design and not an act
as in most crimes, which is sought to b e
proved, and the evidence in each case mus t
be considered on its own merits, as ther e
has been laid down no rule as to what con-
stitutes an agreement . Held, further, that
it is the purpose of agreement which deter -
mines whether it is a criminal conspirac y
or not and evidence must point to obviou s
agreement for unlawful purpose, and wher e
capable of another and innocent construc-
tion effect must be given to the latter . Held,
further, that non-enforcement of crimina l
law by a chief of police is a public mischief ,
but actual and repeated meetings of accuse d
as chief of police and underworld character s
is not per se evidence of agreement for un-
lawful purpose . Held, further, that as the
finding to be made by the Court is one o f
fact as to the existence or non-existence o f
the alleged agreement, the whole evidenc e
adduced does not disclose that such agree-
ment or combination of conspiracy, alleged
by the Crown, exists, and the onus to estab-
lish such an agreement of criminal com-
bination is upon the Crown . In the final
analysis the Crown must establish the guilt
of the accused beyond a reasonable doubt ,
and has obviously failed to do so. Refer-
ences to the crime of conspiracy to effect a
public mischief, under the common law .
REX V . CAMERON, CELONA AND BARRACK .
	 179

6.- Conviction—Appeal—Surety for
costs—Appeal dismissed—Payment of costs
by surety—Assignment of judgment by min-
ister of pensions to surety—Application by
surety to enforce judgment—R-S.S.C . 1924 ,
Cap . 83, Sec . 38—Criminal Code, Secs . 761
and 762 .] B . appealed to the Suprem e
Court by way of a case stated from a sum-
mary conviction under The Opium and Nar-
cotic Drug Act, 1929, and entered into a
recognizance pursuant to section 762 of th e
Code with K . as a surety "to pay such costs
as are awarded." The appeal was dismissed
with costs, and after taxation of the cost s
formal judgment was entered and registered
under the Execution Aet . The King, repre-
sented by the Minister of Pensions and
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National Health of Canada then assigned
the judgment of K ., who had paid the costs
to the minister . On the application of K .
under section 38 of the Execution Act to
enforce the judgment :—Held, that the wor d
"action" in section 38 of the Execution Act
does not include a criminal proceeding, an d
this judgment is not one which can be en -
forced under said section . REX V . I -ERL .

-

	

-

	

- 444

7. —Con ciction—Sentence—Applicatio n
for leave to appeal fro,nv—Criminal Code,
Secs . 773 (di, 777, 779, 1013 (2) and 1079 . ]
The accused was convicted for indecent
assault on a girl nine years of age and sen-
tenced to two months' imprisonment by the
polio magistrate of Victoria on the 2nd o f
April, 1935 . Notice of motion by the Crow n
for leave to appeal from sentence Ile h i
section 1013 (2) of the Criminal Co ,
served on the accused when serving Isi s
sentence in the Provincial prison. He we s
discharged from prison on the 23rd of May
and the motion first came on for hearing
on the 4th of June following . Held, tha t
section 1079 of the Criminal Code does not
come into operation until the question o f
what is the proper term of imprisonment t o
be "suffered" has been finally decided by th e
proper tribunal for that purpose and there -
fore the jurisdiction conferred by said sec-
tion 1013 (2) should be exercised by grant-
ing the motion . The jurisdiction under sai d
section 1013 (2) is not conferred upon the
"Court of Criminal Appeal" as it is in
England by section 3 (c) of the Criminal
Appeal Act of 1907, but upon "a judge of
the Court of Appeal," a jurisdictional dis-
tinction which was overlooked by the Court
of Appeal in Nova Scotia in Rex v . Mus-
grare and Reid (1926), 58 N.S .R . 536 an d
again in Rex v . MacKay (1934), 62 Can .
C .C . 188, wherein the Court exercised juris-
diction propriu naotu, based upon an Eng-
lish decision under the said different statute.
REX v . KnirKH .AM .

	

-

	

-

	

-
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S.	 Dismissal of charge by magistrat e
—Appeal—Application for ease stated—
3r on-com-pliance with section 89 of the Sum-
mary Convictions Act, R .S .B .C . 1924, Cap .
211 5, Secs . 30 and 89 .] An information pre-
ferred against Chin Hong for that he failed
to comply with an order of the cor porate
bodies acting conjointly under the Natural
Products Marketing (British Columbia )
Act (B .C . Stats . 1934, Cap. 38) and Th e
Natural Products Marketing Act, 1934, Can.
Stats. 1934, Cap. 57, was dismissed by a
magistrate in Vancouver . On appeal, coun-
sel for the Crown wrote the magistrate, and

CRIMINAL LAW—Continued.

after setting out the ground upon which th e
charge was, dismissed, stated "We have no w
received instructions from the Attorney-
General's department to appeal from thi s
decision by way of case stated, and we shal l
be glad if you will accept this as notice to
that effect ." The magistrate replied by let -
ter that he was pleased to hear that counse l
was taking a case stated in the matter an d
would assist in every possible way, conclud-
ing with the tt ords "I accept your letter a s
notice ." (nee -fated was prepared and
settled as bet, eon counsel and signed by
the magistrate . On the hearing counsel for
the respondent took the prelminary objec-
tion that the letter of appellant's counsel t o
the magistrate was not a strict compliance
with section 89 of the Summary Conviction s
Act . Held. that there was the omission i n
counsel'-- letter to the magistrate to apply
to the - eeistr :ate to state a. case, setting
forth i M e l t s ei; of the case. There must be
a very sal,-r:antial compliance in the matte r
of notice to give the Court jurisdiction .
There has not been a substantial compliance
with the statute and the appeal is dismisse d
for want of jurisdiction . REY v . C111 x
ilo_co .

	

-
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9 .	 Habeas corpus--Certiorari—Form
of record—Consent to trial by one judge—
Tried by another—Failure to show on record
that trial judge is a judge—Jurisdiction . ]
On an application to quash a conviction i n
habeas corpus proceedings, the form o f
record disclosed that accused was brough t
before His Honour Judge ELLIS of the
County Court of Vancouver on a charge o f
having opium in his possession, and wa s
asked by His Honour if lie consented to be
tried before him without a jury, and accuse d
consented to be so tried. The ease was then
adjourned and later he was brought before
His Honour Judge LENNOX who presided on
the trial and found accused guilty. Held ,
that the accused only consented to be tried
by His Honour Judge ELLrs, and on the
record Judge LENNOx was without jurisdic-
tion and the proceeding before him and th e
conviction was null and void . Held, further,
that as the record does not disclose that
CHARLES JAMES LENNOX is a judge, there
being only the initials "C.C.J." appended to
his signature, the accused would also b e
entitled to his discharge on that ground .
Furthermore it does not appear from th e
record in what County the City of Vancou-
ver is . REX V . YONG JONG.

	

-
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10.	 1'ndietment--Yames of witnesses
on back of—Prosecution not bound to call
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them—Accused may call them as his own
witnesses .] Counsel for the prosecution is
not bound to call witnesses merely becaus e
their names are on the back of the indict-
ment . IIe may use his own discretion but
he ought to have all such witnesses i n
Court, so that they may be called for the
defence if they are wanted for that purpose .
If, however, they are called for the defence ,
the person calling them makes them his ow n

witnesses . REX v . SING (otherwise known

as NG Snone GP). - - - 32

11 .	 Manslaughter—Medical practi-
tioner—Treatment of patient in hospital—
Diagnosis — Intoxication of practitioner--
Criminal Code, Secs . 246 and 1014.] A
patient entered the hospital at Ponce Coupe
on the 6th of February, 1935 . He was very
ill and Dr . Watson attended him daily . On
the first day the doctor thought he ha d
sciatica, but on the second, he conclude d
there was pus somewhere . He continued to
treat him but the patient getting worse, he
sent for a Dr . McRae, living 46 miles away ,
who came and operated on the 14th of Feb-
ruary. There was difficulty in making a
diagnosis so he made an exploratory opera-
tion and found a large amount of pus be-
tv een the hip and the liver, some seven to
ten quarts being taken out . The patien t
died the next day . A young doctor named
Beckwith made an autopsy about a week
later and admitted it was a difficult ease to
diagnose and that he would have diagnosed
the case as appendicitis, but he was of
opinion that if there had been an operatio n
when he first came to the hospital his lif e
might have been saved . Dr. McRae, who
operated, said he could not say whether a n
earlier operation would have saved the
patient's life . There was evidence of Dr .
Watson being in an intoxicated conditio n
when treating the patient on the 6th, 8th
and 12th of the month, but the supervisin g
nurse in the hospital testified that the treat-
ment received by the patient was the onl y
treatment that could have been given . The
jury found accused guilty on a charge unde r
section 246 of the Criminal Code and he wa s
sentenced to one year's imprisonment. Held ,
on appeal, reversing the decision of ROBERT-
son, J ., that too much weight was given t o
accused being under the influence of liquor
on at least two occasions . It was still
necessary to show that whether sober or not
on these two visits or at any times during
his attendance on the patient, some omis-
sion or failure to supply proper treatmen t
was disclosed and by reason of it death
ensued . The evidence as to this failed and
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the charge should be dismissed. REx v .
WATSON .

	

-
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12.—Opium—Possession—Offence of
smoking opium—Charge—Can . Stats. 1929 ,
Cap. 49, Sec . 4 (d)—Criminal Code, Secs . 5
and 1013 (4) .] Four detectives went to a
room in the Pennsylvania Hotel in Vancou-
ver . One of them knocked at the door . It
was not opened so he tried the door an d
found it locked . He then broke it open . Lee
Lung was standing at the window and Won g
Yip Lan was sitting on the bed . Before
breaking in one of the detectives heard th e
sound of a window opening and then hear d
a sound resembling the bounce of a tin i n
the alley below. The room was full of
opium smoke and the crevices around th e
door were filled with paper, evidently to
keep the smoke from escaping into the hall .
In the top drawer of the dresser a complete
opium-smoking outfit was found, including
a pipe which was warm, and in another
drawer was a cup containing opium dross .
Eleven decks of opium were found in a
paper bag in the lane outside the window .
Neither of accused was tenant of this room .
One of them lived in another room in th e
hotel and the other lived outside. A charge
of having opium in their possession was
dismissed, the Court expressing the vie w
that the proper charge against the accused
was either smoking opium or being an
inmate of an opium-joint . Held, on appeal ,
reversing the decision of HARPER, Co . J ., that
the element of "possession" was the founda-
tion of the whole charge, that the learne d
judge erroneously regarded the case as being
founded and governed by the "tenancy" of
the room in question in the hotel and "own-
ership" of the opium, and consequently re-
stricted his main consideration of it to th e
previous smoking instead of to its "posses-
sion." It was for the learned judge to
consider and decide the question of posses-
sion from all the particular facts before
him, while approaching it from the above
point of view, but that course was not
adopted and a new trial should be ordered .
REX P. WONG YIP Lax AND LEE LUNG . 350

13.—Pract ace — Charge dismissed —
l ie' 7 l.y Crown—Notice of appeal—Serv-

irr Accused avoiding serrice--Exte=nsion
o~ rime for sereice—1 ,' paste application

(t,,lional se'-'d'

	

Crissminal Code, Sec .
101 .? (4i and (5)—E rie,hial Appeal Rules ,
1 .'!_'d, r-c . 1, 6 and Ito The accused were
a witted on a chaste of having in their
possession a. drug, to wit, opium, contrary
to The Opium and Narcotic Drug Act, 1929 .
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Notice of appeal was filed but Crown offi-
cers were unable to locate any of the accuse d
in order to serve then with notice of appeal .
Information obtained disclosed that they
were still in Vancouver but in hiding to
avoid service. On an application by the
Crown for an order extending the time for
giving notice of appeal and for an order
that the appellant be at liberty to effec t
substituted service of the notice of appeal ,
and for directions as to the mode of such
service :—Held, that leave to extend the
time for giving notice of appeal be grante d
and that argument on the motion for sub-
stitutional service be adjourned until after
the extended time for personal service, as i t
may not be necessary to go further into that
question . Held, further, that although it
is the practice that applications for leave t o
extend the time to serve notice of appea l
are not ordinarily made ex perte, where th e
material before the Court supports the sub -
mission of counsel that the persons eon-
orned have been and are evading service o f
the notice of appeal, the Court will properly
depart from that practice and hear th e
application ex parte . REx v . Cuow WAI
VAsr, JAY SO \G AND ^ TEE DUCK LIM . 34 7

14.-1'r(c'' 'p ;~ir .vrurinn' by instrn -
inents-I .'1'/e"ce of snu17'ir n) is by accused
on other o ' asions--Admissibility—Crimina l
Code, Sep . 303 .] On the trial of accused on
a charge of unlawfully using an instrument
on a woman with intent to procure a mis-
carriage, evidence tendered by the Crown o f
similar acts showing that on previous occa-
sions instruments were used by her on othe r
women with like intent, was rejected by th e
trial judge and the accused was acquitted .
Held, on appeal, per MARTIN, _MCPHILLIP S

and McQuARRie, JJ .A ., reversing the de-
cision of LAMPIUAN, Co . J., that the un-
contradicted evidence of the woman upo n
whom the alleged operation was performe d
was if credible (and there is no suggestion
by the judge that it was for any reason
untrustworthy) established the Crown's cas e
and under the circumstances the Crown
counsel was justified in tendering in chie f
the evidence of three or more witnesses t o
prove that the accused unlawfully used in-
struments of the same kind upon them fo r
the same purpose, and the judge could and
should, in the proper exercise of his dis-
cretion, in the absence of any admissions b y
the accused and without a clear and un-
equivocal statement of her defence, hav e
admitted said evidence when so offered, o r
at least reserved the question of its admis-
sion for later consideration when the
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defence had been clearly defined : the proper
course under said circumstances was t o
allow the appeal and direct a new trial .
Per MACDONALD, J .A . : That it is part o f
the Crown's case to show "intent" and "un-
lawful" use of instruments . Any evidence
bearing on intent, design or unlawfulness
is part of the res gesta. "Intent" or "de -
sign" being a necessary element in estab-
lishing guilt, any evidence disclosing it i s
admissible . Repeated use tends to make it
more probable that the "intent" or "design "
was of a criminal nature . It follows that
it is evidence relevant to the issue and ther e
should be a new trial . REx V . ANDERsoN .

-
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15 .	 Second-hand dealer In possessio n
of boom-chains—Si'7inped with mark "J . H .
B."—1170 /I

	

swift) .eelly distinctive—"O r
alb rr

	

uIl)ani))a of—Criminal Code,
. 431, ra :bsec . 4—B.(' . Stats . 1921 (Sec-

ond Session), Cap. 5 .] By section 431,,sub-
section 4 of the Criminal Code : "Everyon e
who being a dealer in second-hand goods of
any kind trades or traffics in or has in hi s
possession for sale any boom or other chains ,
lines or shackles for the use of rafting
logs, . which has upon it the trade mark
duly registered or other mark or name o f
any persons, without the written consent o f
such person, . is guilty of an
offence," etc . The appellant being a deale r
in second-hand goods was convicted unde r
said subsection for unlawfully having in hi s
possession five boom-chains for the use o f
rafting logs, and which had upon them th e
mark "J. If . B." The chains in question
did not have upon them a trade mark dul y
registered but a certificate from the regis-
trar under the Boom-chain Brands Act, B .C .
Stats . 1921 (Second Session), Cap. 5, cer-
tified that boom-chain brand "J. H . B." was
registered under said Act in the name o f
Bloedel, Stewart & Welch Corporation Ltd .
held, that the meaning of the words "or
other mark" as used in subsection 4 of sec-
tion 431 of the Criminal Code can only be
ascertained by reference to the words
coupled with them, namely "the trade mark
duly registered ." The letters "J. R. B"
used in the charge against the appellant
are not sufficiently distinctive to make the m
rcisterable and the appeal should be al -
lowed . Quwre, Whether the Boom-chai n
Brands Act, being a Provincial statute, ca n
be invoked to inflict a penalty under a
statute of Canada, i.e., the Criminal Code .
REx v . KLEIx .

	

-
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16.--Summary conviction—Keeping
licensed premises open in prohibited hours
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—View of locus in quo by maui . / ,, I ,

out consent—Questioning of used b y
magistrate at view before being sworn —
Con, i, (I'm quashed.] The accused was con-
victed on a charge that on Sunday, Marc h
22nd, 1936, at Chemainus in the County of
Nanaimo, she unlawfully did keep her
licensed premises open for the sale of beer ,
contrary to the regulations pursuant to th e
( ;overnment Liquor Act of the Province o f
British Columbia, and amendments thereto .
After the evidence for the prosecution wa s
in, the magistrate without obtaining th e
consent of the parties, decided to take a
view of the locus in quo, and at the view
before the accused was sworn he asked her
"And this is your kitchen ?" to which the
accused answered "Yes." "And this is th e
beer-parlour right here? Yes ." On appeal
by way of trial de novo :—Held, allowing
the appeal, that there is no authority fo r
the magistrate to take a view unless b y
consent, and he has no authority at that
stage of the proceedings, when the accused
is not under oath, to question her . REX V.
CnCCSL.	 473

17 .	 Theft—Charge of retaining stole n
(foods— Goods stolen by accused — Charg e
dismissed — Appeal—Criminal Code, Sec .
399.] As it is impossible in England an d
in Canada to convict a thief of being a
receiver of goods he has actually stolen, so
it is impossible under the addition of "re-
ceives or retains " in the Criminal Code,
section 399, to convict him of being a
retainer of them. No different principle s
can be applied where under the same cir-
cumstances it is sought to convict a prin-
cipal offender of "retaining" the goods . Pei
v . Carmichael (1915), 22 B .C . 375, fol-
lowed . REX V . BROWN, RoY AND SwAN . 339

1S.	 Unlawfully keeping liquor for sale
—Evidence—Answers to questions put b y
police before arrest—Tantamount to com-
mand—R .S .B .C. 1924, Cap . 146, Secs . 91
and 92 (1) .] A police officer entered a house
in the execution of a search warrant, an d
after finding a quantity of liquor he called
together the accused, and a woman who
was there, and without any warning aske d
them which of the two was the responsible
tenant, to which the accused replied tha t
he was, and the woman also stated that this
was so . No charge had been made nor was
the accused under arrest at the time . Held ,
that the question was tantamount to a com-
mand, and that being so the statements were
not voluntary and therefore were not prop-
erly admitted in evidence against him . The
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Crown established proof of the fact that th e
accused had in his possession or charge or
control liquor in respect of or concerning
which he was being prosecuted. Held, that
by proof of that fact, the Crown, by virtue
of sections 91 and 92 (1) of the Government
Liquor Act, established a prima facie case ,
and that thereupon the burden was upon
the accused to prove that he did not commi t
the offence with which he was charged . As
he failed to satisfy the onus which these
sections placed upon him, he was rightly
convicted . REX V. 3Iu coGCE .

	

-
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19.—Vagrancy—Information—Descrip-
tion of offence—Sufficiency—Criminal Code ,
Secs . 238 (f) and 239.] Section 238 of the
Criminal Code provides : "Every one is a
loose, idle or disorderly person or vagrant
who, . . . (f) causes a disturbance in
or near any street, road, highway or public
place, by screaming, swearing or singing,"
etc. An information recited "that J. B .
Washington . . . did unlawfully cause
a disturbance in a public place by swearing
contrary to section 238, subsection (f) o f
the Criminal Code of Canada." Held, that
the information discloses an offence which
on proof is punishable by section 239 of the
Code . REx N . WASHINGTON .

	

-
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CROWN—Appeal by. - - - 347
See CRIMINAL LAw. 13 .

CUSTODY—Of child—Divorce Access of
guilty mother—Death of father—
Welfare of child. - - 447
See INFANT .

CUSTOMS—Excise division—Pacific daily
racing form — California publication—Im-
portation—Entry refused by customs de-
partment—Action for damages and injunc-
tion—Criminal Code, Sec . 235 (g) .] The
plaintiff had the exclusive right to sell and
circulate in British Columbia a San Fran-
cisco publication known as the Pacific Dail y
Racing Form . He was refused the right t o
bring the publication into Canada, the Cus-
toms authorities holding that its importa-
tion was in contravention of section 235 (g )
of the Criminal Code. The plaintiff applied
for an interim injunction to restrain the
defendant from interfering with the impor-
tation of the publication and in support
read affidavits from local race-horse owners
and breeders that the publication was use-
ful and beneficial for their racing-stable s
and for breeding purposes, and did not assist
gambling or book-making. Held, that th e
defendant, his servants and agents be re-
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CUSTOMS—Continued .

strained from preventing or in any ma y
interfering with the importation into Can-
ada by the plaintiff of the said publication .
HARDY V. HoPGOOD .

	

-

	

-

	

-

	

392

DAMAGES. -

	

- 512, 403, 430
See NEGLIGENCE.
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TRESPASS .

	

2 .
12 .

2 .

	

Action for .

	

-

	

- - 392
See CUSTOMS .

3 .

	

Action for

	

specific sum and fo r
duat ayes—Jurisdiction .

	

- - 94
See COUNTY COURT . 1.

4 .Bare licensee—Defective railing on
stairway—Liability of owner.

	

-

	

458
See NEGLIGENCE . 7 .

5.--Car left for repairs—Stolen—Dam-
aged when in hands of thieves—Cost of re-
pairs—Negligence .] The plaintiff R .'s car
was left in the defendant's care for repairs ,
and while there was stolen . The car was
parked in a shed belonging to the defendan t
at the rear of the defendant's repair sho p
and the key was not removed from the igni-
tion lock . One of the defendant's workmen
had taken the speedometer off the car for
repair and no one was in attendance to pro-
tect it from theft for half an hour . The
shed was an open one leading to a lane. In
an action to recover moneys paid to repair
the damage suffered by the automobile whil e
in the hands of the thieves :—Held, that in
the circumstances proper precautions had
not been taken a_ainst theft and the defend -
ant company v :,- liable for the amoun t
claimed . Rt

	

ti ORD AND MACDONALD ' S
RPIIEUM tARA,,I V . STEW ART - WARNER

SALES Co . LTD .

	

-

	

-

	

-

	

-
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6 .	 Collision- Moor-ear and bicycle
Intersection .

	

	 77
See NEGLIGENCE . S .

	

7.	 Injuries sustained by ien ;il bitten
by dog—Evidence—Child of to l r ?Jan's—
Knowledge of nature of oath—1 ; .a .C . 1927 ,
Cap . 59, Sec . 15.1 In an action for damages
for injuries sustained by a young girl fro m
the bite of a dog owned by the defendant ,

the only ye—witness was the infant plaint-
iff's sister, also was five years old. On being
examined as to her competency, and it bein g
found that she was bright. intelligent, and

!:Weer the religious sanction of an oath, sh e
as sworn as a witness. Judgment wa s

given for the plaintiff for $53 .30 speciii l
damages and $500 general damages, to be
paid into Court for the benefit of the infan t
plaintiff. STRACnnx V . .\ICGINN. - 394

DAMAGES—Continued.

8 .	 Master and servant—Negligence o f
servant—Scope of employment—Liability of
master.	 494

See NEGLIGENCE. 9 .

9 .	 Master and servant—Waitress a t
h, ,, eh-con r ter — Fall on slippery floor —
il"orlit's Compensation Act, Part II . —
Whether a domestic servant—1%olens . - 15 7

Sea NEGLIGENCE. 10.

10.---Xegligence—Automobile collisio n
—Crossing left side of road—Care to b e
taken by on-coming car.] The plaintiff was
travelling in his car from Seattle to Everett
on the Pacific Highway, a double pavement
concrete road with a dirt strip in the mid-
dle . He crossed to a gas-station on his left
side of the road for gas . On leaving he ha d
to cross the left pavement to get to his
proper side, and as he entered the left pave-
ment the defendants were coming south o n
that pavement at about forty miles an hour .
The evidence was indefinite as to how fa r
the defendants were away when the plaint-
iff entered on the pavement, but it wa s
found they were at least 150 feet away .
There was a clear vision for a long distance .
The defendants' car hit the left rear wheel
of the plaintiff's car at the edge of the dir t
strip between the two pavements . Held ,
that as the defendant did not exercise the
judgment she should have, either by passing
to the rear of the plaintiff's ear or stopping
to permit him to make his crossing, her
negligence was the direct cause of the acci-
dent . Elmtr it v . ROBERTSON .

	

-
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11	 by motor-war .

	

- 276
See _\i e I ICF:NCE .

	

11 .

12.	 Trespass—Assault—Li, ,t agree -
ment—Bailiff instructed to make s , Lure-

rant—Collection Agents' Li,, n-iog le t
—Bailiff not licensed—Effect o , —B .C. Stats.
1930, Cap. 31, Secs . 2, 4, 5 and 8 (1) an d
(2) .] The defendant company held a lie n
agreement against a divanette which was in
the possession of the plaintiff, A . Shadin ,
on his premises . The company employe d
one Chapman as a bailiff to make a seizur e
of the divanette, and signed a warrant
addressed to Chapman and his bailiffs .

hapman employed the defendant McMichae l
to execute the warrant, and on his entering
the plaintiffs' premises to execute the war -
rant, the plaintiffs claim he assaulted Mrs .
Shadin and her two children. Neither
Chapman nor the defendant McMichael wa s
licensed at the time under the Collection
Agents' Licen-in _ p ct . In an action for
damages for tre-na<s and assault :—Held ,
that the Act forbi l s a person to act as a bailiff
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DAMAGES—Continued .

while unlicensed and the agreement an d
warrant did not give a person a legal righ t
to do something which was forbidden b y
statute . McMichael's entry and subsequen t
acts were illegal acts ; he was a trespasse r
ab initio and guilty of assault . Held, fur-
ther, that the clear intention of the Act to
protect persons in the position of the plaint-
iffs must be given effect to and both the
unlicensed person acting as bailiff and any
person who has authorized him so to ac t
must be deemed to have committed a tres-
pass . The defendant company therefore hav-
ing employed and authorized an unlicensed
person to act as bailiff must be deemed t o
have committed the acts of trespass an d
assault of which the defendant McMichae l
was found guilty, and the defendant com-
pany is therefore responsible for the dam -
ages suffered by the plaintiffs . SHAMS et
al. V . DAVID SPENCER LIMITED AND MC -
MICHAEL.

	

-

	

-

	

- -
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DANGEROUS PREMISES . -

	

- 35
See NEGLIGENCE . 15 .

DENTISTRY—Making false teeth—Charge
under the Dentistry Act—Impressing an d
fitting by practitioner in adjoining room —
Separate fee charged therefor R.S .B .C.
1924, Cap. 77, Sec . 71 .] The School o f
Mechanical Dentistry Limited was convicted
on a charge of unlawfully carrying on th e
practice of dentistry in that it did take im-
pressions of the gums of persons and fi t
thereto artificial dentures for gain, contrar y
to section 71 of the Dentistry Act . Said
school had offices adjoining a member of the
College of Dental Surgeons, and advertise d
in the daily papers that it made and re -
paired false-teeth plates . When customer s
came to its offices they were told to firs t
obtain an impression from a qualified dentist
and were advised of the practitioner in th e
adjoining room . When the impression was
made it was given to the defendant who
made the plate to fit . The plate was then
given to the customer who paid for it an d
he then had the practitioner fit it into hi s
mouth, for which the practitioner charge d
a fee. Plates were advertised at $7 .50, bu t
better classes of plates were made at higher
prices . Held, on appeal, reversing the de-
cision of LENNOX, Co. J . (MARTIN and MAC -
DONALD . <W. A . dissenting) . that the appel-
lant did not make the impression nor fit
the plate, its business being solely confine d
to making false teeth . `there was no viola-
tion of the Dentistry Act and the convictio n
should be quashed . REA v. THE SCHOOL OF
MECHANICAL DENTISTRY LIMITED . - 40

DEVISES AND BEQUESTS—Whether free
of probate and succession duties—
Petition for opinion, advice and
directions.

	

-

	

-

	

-

	

285
See WILL. 3.

DIAGNOSIS—Patient—Intoxication of prac-
titioner. - - - 531
See CRIMINAL LAW. 11 .

DIRECTORS — Election of—Nomination —
Qualification—Mandamus . - 138
See BANKS AND BANKING .

DISCOVERY, EXAMINATION FOR—Officer
of company—Refusal to answer
question—Relevancy to issue .
See PRACTICE.

	

6 .
481

DISORDERLY HOUSE — Unlawfully keep-
ing.

	

-

	

-

	

-

	

-
See CRIMINAL LAW .

	

4.
475

DISTRIBUTION—Brother — Nephews and
nieces of the half-blood—Brother s
and sisters of half-blood to share
equally with those of whole blood .
	 378, 508
See ESTATE. 1 .

DIVORCE—Alimony—Money payable under
agreement for sale—Interest—As-
signment—Priorities. - 321
See GARNISHMENT . 2 .

2.—Decree absolute—Petitioner agrees
to assume costs—Subsequent application by
petitioner to tax costs—Refused by registrar
—Application for order to tax costs refuse d
—Appeal—Jurisdiction .] On the 7th of
November, 1925, the petitioner in a divorce
action signed a document declaring that "If
my husband . does not contest, `The
Divorce' which I have pending, I will on my
part, assume all costs of said case, not t o
ask for any alimony nor support for mysel f
or children" and on the 16th of November
following a decree absolute was granted
which included an order that the respondent
pay the petitioner's costs of the action . On
the 19th of June, 1935, the petitioner' s
solicitor took out an appointment to tax
the petitioner's costs of the action, but on
the day appointed the deputy registra r
refused to proceed with the taxation . An
application by the petitioner for an order
that the registrar do tax the costs in
accordance with the terms of the decree, was
dismissed . Held, on appeal, on preliminary
objection by the respondent, that there was
no jurisdiction to hear the appeal. JAMIE-
(-ON V . TYTI.ER .

	

-

	

-

	

-

	

263
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ESTATE—Intestate—Distribution—Brother
—Nephews and nieces of the half-blood--
R .N ./1 .C. 1924., Cap . 5 . Secs . 116 and 119 —
B .C. at'rls . 1925, Cap. 2, See . 4 .) An in -

,•-1 It, - father and mother predecease d
him. His mother by her first. husband ha d
three children, all of whom predeceased th e
intestate, and each of thern left issue sur-
viving the intestate. The mother by he r
second husband had four children, namely ,
the intestate and three others, two of who m
predeceased him without issue, and the thir d

DYING DECLARATION—Accomplice—Cor-
roboration — Charge—Warning t o
jury — Abortion — Counselling—
Criminal Code, Sees . 69 (d), 25 9
(d) and 303. - - - 1
See CRIMINAL LAW . 1 .

EMPLOYMENT—Scope of. - - 494
tee NEGLIGENCE. 9 .

DIVORCE PETITION—Intervener—Partic-
ulars of allegations—Affidavit veri-
fying--Order for—Divorce Rule 27 .

-

	

-

	

20 1
See PRACTICE . 5 .

DUTY—Extending time for payment . 485
S( O SUCCESSION DUTY ACT .

DOMINION ELECTIONS ACT . - 325
See (Quo \VARRANTO .

DIVORCE—Continued.

can be no imprisonment for contempt for
non-payment of money unless the applican t
brings herself within section 19 of the
Arrest and Imprisonment for Debt Act or
section 58 of the Supreme Court Act. She
has failed to bring herself within either o f
said sections and the application fails .
HUMBER V . IlumBER.

	

-

	

-

	

-

	

427'

6.—II'ife's petition — Order making
woman charged a respondent — Costs—
R .S .B .C. 1924, Cap . 70, See. 13 .] On an
application in a wife's suit for divorce, tha t
a married woman with whom the husban d
is alleged to have committed adultery, be '
made a respondent so that if the petitione r
is successful, an order for costs may b e
made against her :—Held, that all that i s
necessary in the way of material upon which
the Court may exercise its discretion, is t o
show that there is a claim for costs in th e
petition and that a copy of the pleadings
has been served on the woman . Held, fur -
ther, that it is no longer necessary to alleg e
she has separate estate . TIBBITS V . TIBBITS.

- 243

DIVORCE—Cont inued.

3. 	 7pri„1,,mile Or alimony—Dirore e
Rules 65 to 70 vaelusire—Palidily—Duties
of registrar wider mule 69 (at—B .N .A . Act ,
Secs . 91 and 9:2 .11 Divorce is a matter of
status which, as such, does not involve ali-
mony . _Maintenance or alimony is a matte r
of property and civil rights and so withi n
the jurisdiction of the Province . Divorc e
Rules 65 to 70 inclusive are infra 'Ores of
the Legislative confer on th e
Court power to mal: ;, orders for mainten-
ance or periodical payments . The proper
construction of subsection (a) of rule 69 i s
that the registrar may, if he so wishes, sug-
gest to the Court what, in his opinion, woul d
be it proper allowance, and that it in no wa y
attempts to confer jurisdiction upon th e
registrar to himself make an order for main-
tenance or alimony . LAN n .EORD V. LANGFORD .

-

	

-

	

- 303

4.—Petition — 1. er,l„rt ' s answer- -
Prayer for dissolution—Application to strik e
out—B .C . Stats . 1925, Cap . 45, Sec. 2 (3)—
Diroree Rules, 1925, rr . 17 and 22 .] In
answer to a wife's petition in a divorce
action, the respondent alleged she connnitte d
adultery and prayed that her petition be
dismissed and the marriage dissolved . The
petitioner's application to strike out tha t
part of the prayer asking for dissolution on
the ground that the respondent can only
obtain such relief by filing a petition wa s
granted . The construction applied by th e
English Courts to the rules made pursuan t
to the provisions of the Judicature Act
which authorized the making of rules to
regulate the "procedure and pre do o " shoul d
be applied to our divorce rule s , cthat
rules of practice and procedure do not con-
fer a. new jurisdiction or affect the rights o f
parties . WVATKINS V . 1\ \ lKINS .

	

-

	

306

5.—Petitioner's

	

,Oen—Order tha t
respondent pay slow

	

("aunt to cor;el—
Von-conrplianc, –Jl-,ih,a for writ of attach -
nnent—R.S.B .C. 1 .±_' Cap . 15, Sees. 2 and
19 ; Cap. 51, Sec . he''.] Ina divorce cause
the deputy district registrar made an order
directing the husband to pay $225 int o
Court to cover petitioner's costs of and inci-
dental to the hearing of the petition or giv e
the usual bond to cover said expenses . The
husband having failed to comply with th e
order, the petitioner moved for a writ of
attachment . Held, that the deputy district
registrar's order is an order to pay mone y
and as to the alternative of putting up a
bond, a bond is an obligation to pay money
in certain eventualities and the order to
give a bond is an order to pay money . There
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ESTATE—Continued .

a brother surviving him. On originating
summons to determine what persons are
entitled to the real and personal estate o f
the intestate :—Held, that the brothers an d
sisters of the half-blood inherit equally with
those of the whole blood, and the real an d
personal estate should be divided one-quar-
ter to the brother and three-quarters to th e
nephews and nieces of the deceased . [Affirmed
by Court of Appeal.] JOIINSTON at al . V.
LINEIiER et al .

	

-

	

-

	

-

	

378, 508

2 .	 Value of taken at time of death .
	 122
See ADMINISTRATION .

EVIDENCE .

	

-

	

294
See TRESPASS. 3 .

2 .	 Abroad—Commission—Grounds in
support—Sufficiency—Discretion .
	 362, 273

See PRACTICE . 12 .

3 .	 After close of case—Application t o
reopen and allow in—Refused .

	

-

	

216
Sec TRIAL.

4.

	

Answers to questions by polic e
before arrest— Tantamount to command .
	 259

See CRIMINAI. Lnw. 18 .

5.—Conflict of between solicitor and
client.	 298

See SOLICITOR AND CLIENT .

6.	 Infant—knowledge of nature o f
oath .

	

-

	

-

	

-

	

394
See DAMAGES . 7 .

7.--Knowledge .

	

-

	

-

	

554
See ( 'eIMINAL DAW . 2 .

8.--Itdtwiwl witness resident abroad —
Plaintiff's ut ulicn(ion to take evidence o n
commission — Grounds in support — Suffi-
ciency .

	

-

	

-

	

-

	

-

	

362, 273
See PRACTICE . 12 .

9.	 Of similar acts on other occasion s
-9dinissibility—Criminal Code, Sec . 303 .
	 225

See CRIMINAL LAw. 14 .

EXAMINERS—Board of—Candidate for ex -
i ination—Failure to pass—Ap -

peal from order of examiners . 327
BARBERS ' ASSOCIATION .

EXCISE DIVISION—Pacific daily racing
form—California publication—Im-
portation—Entry refused by cus-
toms department. - - 392
See CUSTOMS .

EXECUTORS—Authority under will—Scope
of.	 5,40

See GUARANTEE.

	

2.

	

Of estate—Petition to extend time
for payment of duty—Beneficiaries—Effec t
of order on .	 485

See SUCCESSION DUTY ACT.

	

3.	 Petition by—Succession duty—
Real property—Fair market value—Mean -
ing of .	 452

See TAXATION. 3.

FAMILIES' COMPENSATION ACT. - 72
See NEGLIGENCE. 8 .

FAULT—Apportionment of.

	

-

	

- 72

See NEGLIGENCE. 8 .

FORECLOSURE — Right of—Non-payment
of taxes—Taxes paid by mortgage e
—Order for foreclosure granted—
Period for redemption, twelve
months. - 194

See MORTGAGE .

FORECLOSURE ACTION---Order appoint-
ing receiver—Order for occupation rent—
\T on-payment of —Application in County
Court by receiver for possession and tha t
owner be dispossessed under Landlord and
Tenant Aet—Refused—R.S .B .C . 1924, Cap .
130 .1 A receiver appointed in a foreclosure
action in the Supreme Court applied in th e
County Court to be given possession under
the Landlord and Tenant Act of the property
sought to be foreclosed, and to have the
owner dispossessed on account of his non-
payment of occupation rent fixed in the fore-
closure action . Held, that a receiver in an
undetermined foreclosure action has not th e
same rights as a landlord under the Land-
lord and Tenant Act . As there is already
an action undetermined in the Suprem e
Court as to the ownership of the property
in which the receiver was appointed an d
the orders made, it is to that Court and i n
that action that the application should be
made to have the Court's orders enforced .
and this application should be dismissed.
COULSON AND TAYLOR V . GUNN. - 330

FOREIGN JUDGMENT—Order XIV .—Sum-
mons for judgment—Defence o f
non-service of process or notice
thereof — Proceedings contrary to
the principles of natural justice .
	 66
See PRACTICE. 7 .
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FRAUDULENT PREFERENCES — Transfer
of property by debtor—Whether
Fraudulent Preferences Act opera-
tive since passing of Bankruptcy
Act .

	

-

	

-

	

-

	

-

	

353
See BANKRUPTCY.

GARNISHEE—Application to set aside orde r
before filing dispute note—Status .

- 265
See PRACTICE . 4 .

GARNISHMENT—Affidavit in support—
Sworn before action begun—Insti-
tuted in the action — Incorrect
statement—Effect of. - 81
See PRACTICE . 8 .

2. Diroree—Alin( ony—Money payable
under agreement for sale—Interest—Assign-
ment—Priorities—R.S.B .C. 1924, Cap . 17,
Sec.15 .] The first wife of K . obtained a di-
vorce in 1927 . In June of the same year she
obtained an order for permanent alimony, an d
by July 5th, 1935, there was due her ove r
$8,500 . On June 30th, 1930, K. agreed to
sell to P . certain lands for $19,000, $2,000
payable in cash, the balance as follows :
$500 on September 30th, 1930 ; $1,500 on
August 31st, 1931 ; $1,000 on August 31st,
1932 ; $4,000 on August 31st, 1933, an d
$4,000 on August 31st, 1934, with interes t
on unpaid balance payable on the 30th o f
June and December each year, P. to assume
payment of a mortgage on the lands for the
balance of $6,000, payable on October 28th ,
1932 . Only the first payment was paid, bu t
the second payment of $1,500 was furthe r
secured by P. giving a chattel mortgage for
$1,500 . On February 17th, 1932, K . assigne d
the first two payments of $500 and $1,50 0
and the chattel mortgage to E . H., but no t
the interest thereon . On February 27th,
1932, K . assigned to his first wife the pay-
ment of $4,000 due on the 31st of August ,
1933, and on September 25th, 1933, he
assigned to her the interest to fall due
thereafter on such payments . On July 5th ,
1935, the first wife obtained a garnishee
order in this action against P. which was
duly served on K. and P . On November 21st ,
1935, K. entered into an agreement with hi s
second wife in which, after reciting tha t
there was still $10,500 unpaid under the P .
agreement, he assigned to her the agree-
ment for sale together with all moneys an d
interest payable thereunder and granted to
her all his rights in the lands . On Decem-
ber 11th . 1935 . P . paid into Court $157 .5 0
interest for the half year ending Novembe r
30th, 1935, on $5 .000, part of the principa l
due under the agreement, and $48 .75 inter-

GARNISHMENT—Continued .

est for the same period on money secure d
by the chattel mortgage . On an issue be-
tween the first wife and second wife as to
who was entitled to the interest so paid
into Court :—Held, that the time to decide
the rights of the parties is when the gar-
nishee order was made, and to enable a
judgment creditor to obtain an order com-
pelling a garnishee to pay to him a debt
which he would otherwise have to pay the
judgment debtor, the debtor must be in a
position to maintain an action for it agains t
the garnishee, and at the date of the gar-
nishee K. was entitled to sue for the instal-
ments of $1,000 payable on the 31st o f
August, 1932, and the $4,000 payable on
the 31st of August, 1934, making in al l
$5,000 . He was also entitled to sue fo r
interest on the chattel mortgage as he ha d
not assigned this to E . H. Accordingly th e
interest paid into Court is payable to th e
first wife. KIRKHAM v. KIRKHAM. - 32 1

GOLF CLUBS—Manufacture and repairin g
of as subsidiary to wholesale an d
retail leather - goods business—
"Mercantile industry" — Employee
assembling and repairing golf clubs
—Application of Act . - 166
See MALE MINIMUM WAGE ACT. 2 .

GUARANTEE—Executors—Authority unde r
will—Scope of.] William Morrow carried
on the business of a coal and ice company i n
Vancouver . In 1929 he, with a group of
Vancouver coal dealers, formed the Tul a
meen Coal Mines Limited, for the purpos e
of operating a coal mine and securing a
source of supply of coal for their retai l
yards in Vancouver . In June, 1929, he exe-
cuted a guarantee in favour of the plaintiff
securing the indebtedness of Tulameen Coa l
Mines Limited for advances up to $2,925 .
He died in March, 1930, survived by hi s
widow, one son and one daughter. By hi s
will he appointed his wife and two other s
executors of his estate, and the business o f
the deceased now being carried on by m e
in the City of Vancouver" was devised t o
the executors in trust with the directio n
that "my said trustees shall continue t o
carry on such business (i .e. . the retail coa l
and ice business) until my son William J .
Morrow shall attain the age of twenty-three
years," etc . On the 26th of June, 1930, a
further guarantee in favour of the bank .
securing the indebtedness of the Tulamee u
Coal Mines Limited for advances up t o
$4,875, was executed by the three trustees .
of which the widow is the survivor . The
plaintiff recovered judgment in an action
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GUARANTEE —Coatinued .

on the guarantee . Held, on appeal, revers-
ing the decision of Fistful, J ., that the only
authority the widow had as executrix to
bind the estate is obtained from the will .
She is permitted by its terms to carry on
the Vancouver business and would hav e
authority to execute guarantees to secur e
its indebtedness, if necessary, in the usua l
course of business, but she had no authority
as executrix to guarantee the accounts o f
another business entity and the appea l
should be allowed . BANK OF MONTREAL V .
MORRow.	 540

HABEAS CORPUS. - - 386, 433
See CRIMINAL LAw. 3, 9 .

HUSBAND—Deceased —Intestacy—Survived
by widow and nephew and nieces—
Value of estate—Taken at time o f
death—B.C. Stats . 1925, Cap . 2 ,
Secs . 3 and 4. - - - 122
See ADMINISTRATION .

HUSBAND AND WIFE. - - - 300
See TESTATOR'S FAMILY MAINTEN -

ANCE ACT. 2 .

2.--Separation deed—Action for eli-
aony—Judgment—Payments in arrears—

Tiansfer of land by husband to daughter —
Consideration—Action to set aside under the
Fraudulent Conveyances Act, R .S .B .C . 1924 ,
Cap . 96, Sec . 2 .] The plaintiff, the secon d

He of the defendant Fuhr, brought action
for alimony against her husband on March
14th, 1935, and on the 19th of August, 1935,
obtained judgment for alimony at $25 pe r
month and $427 .75 costs. The alimony is in
arrears and the costs are unpaid . The hus-
band conveyed certain property on Carolina
Street in the City of Vancouver to his
daughter on the 21st of March. 1935, for
the purported consideration of $1,000, but
this was never paid nor contemplated. It
was sought to support the conveyance o n
the consideration of the promise of th e
daughter to support her father for the re-
mainder of his life . In an action to set
aside the conveyance of the Carolina Street
property as fraudulent and void under th e
Fraudulent Conveyances Aet :—Held, that
promise of daughter, while possibly meri-
torious consideration, was not valuable con-
sideration . That the action was not one i n
tort within the meaning of section 13 of the
Married Women's Property Act. That a
judgment for alimony is not res judioata as
between the parties but that the judgment
for costs in the alimony action established
inter partes a debt "conclusively, finally and

HUSBAND AND WIFE—Continued .

forever ." That the plaintiff having brough t
the action on behalf of herself and all other
creditors, it was immaterial that there were
in fact no other creditors . That the action
is one on statutable tort and not of an in-
herently equitable character . That the
plaintiff was at liberty to bring the action
and not obliged to have recourse to the pro-
visions of the Execution Act . That the con-
veyance was void as against the plaintif f
and the other creditors of the defendant
Fuhr . F&;nr v . Funn AND LAPORTE . 438

3.—Will—Application for relief by
wife—Daughter and adopted son—Applica-
tion of Act .	 83

See TESTATOR'S FAMILY MAINTEN -
ANCE ACT. 1 .

IMPORTATION — Publication—Entry re -
fused by customs department.
	 392
See CUSTOMS .

INCORRECT STATEMENT—Materiality —
Knowledge of agent imputed t o
principal.

	

-

	

-

	

-

	

412
See INSURANCE, AUTOMOBILE .

INDICTMENT —Names of witnesses on back
of—Prosecution not bound to cal l
them—Accused may call them a s
his own witnesses. - - 32
See CRIMINAL LAw. 10 .

INDUSTRIAL RELATIONS—Board of . 241
See MALE MINIMUM WAGE ACT. 1 .

INFANT — Custody — Divorce —Access o f
guilty mother—Death of father—Welfare o f
child—R .S .B .C . 1924, Cap . 101 .] In Decem-
ber, 1923, a girl was born to Harold and
Olive Christian . In May, 1932, the wife left
her husband and lived with one Ray . The
husband then placed the child with Mr . and
Mrs. Jacques where she has remained ever
since . The husband brought divorce pro-
ceedings and a decree absolute was made i n
September, 1932, giving the sole guardian -
ship and custody of the child to the hus-
band. Mrs . Christian married Ray in Octo-
ber, 1932. In November, 1935, the child's
father died, and by his will he appointe d
his father and mother to act in his place a s
guardian of the child under section 6 of th e
Equal Guardianship of Infants Act. The
grandfather pays the Jacques $10 per month
for the keep of the child . On an application
by the mother for custody of the child : —
Held, that the custody of the child shoul d
remain for the present where it is, but the
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INFANT—Continued.

matrimonial offence which the mother com-
mitted is not a bar to access, and an interim
order was made, subject to being varied or
modified as occasion may require, allowin g
the applicant to see the child once a week ,
restricted by certain safeguards . Re RA Y
AND HELEN E. J . CHRISTIAN. - - 447

INJUNCTION .

	

-

	

- -

	

392
See CUSTOMS .

INSURANCE AGENT—Illness of—Agent' s
business premises entered and take n
possession of by manager of two
companies of which he had th e
agency—Books and effects remove d
from offices and agencies cancelled.

430
See TRESPASS . 2 .

INSURANCE, AUTOMOBILE— Automobil e
owned by company and policy issued to eom-
pany—Car turned over to employee for his
sole use on company's business—Employee' s
son with leave of father drives car—Acci-
dent —Liability under policy—B .0 Stals .
1925, Cap . 20, Sec . 159r (1) (a), (b) and
(2) .1 The plaintiff's father, a salesman i n
the employ of the Hudson's Bay Company ,
was entrusted by the company with an auto -
mobile for carrying on his work as a sales -
man, his employment necessitating almos t
continuous journeys to various parts of th e
Province . Be was allowed the keep of the
car in his own garage, was paid a flat rate
for its maintenance, the company payin g
for all major repairs required . The com-
pany remained the owner of the ear, th e
licence being taken out by it and the insur-
ance policy issued by the defendant in the
company's name . At no time was permis-
sion asked or direct authority given by th e
Hudson's Bay Company for the plaintiff to
drive the car. On the 10th of March, 1934 ,
the plaintiff, with the consent of his father ,
drove the car, and an accident occurred,
which resulted in judgment being awarded
against the plaintiff for damages . In an
action by the son against the insurance com-
pany for indemnification against loss : —
lIcld, that under section 159r? of the Insur-
ance Act, as enacted by Cap . 20, Sec . 5, of
1932, the Legislature has undertaken t o
make a statutory contract between the in -
surer and "every other person" who, with
the owner's consent, uses or is responsibl e
for the use of the automobile designated i n
the policy, and the question here is whether
the owner (Hudson's Bay Company) gave
its consent, express or implied, to the use

INSURANCE, AUTOMOBILE—Continued .

by the plaintiff of the car in question. Ther e
is nothing in the evidence which woul d
warrant the conclusion that the consent o f
the Hudson's Bay Company extended to th e
use of the car by any of the salesman' s
family . The plaintiff used the car withou t
the consent of the company and the actio n
should be dismissed . BENNETT V . GENERA L
ACCIDENT ASSURANCE COMPANY. - 31 6

2.	 Proposal — l ncorreel statement —
llateriali.ty—Knowledge of agent imputed
to principal — Corerage against passenge r
hazard .] H., an infant, purchased a car ,
and on applying for a permit as a minor to
operate the car his mother, X ., joined b y
taking the statutory declaration with re-
spect to her liability for negligence of th e
son in driving the car . On March 7th, 1935 .
one P., an insurance salesman, obtaine d
from K. an application for coverage on a
printed form of the British Colonial Fire
Insurance Company, a company that ha d
previously been taken over by the defendan t
company, and the words "British Colonial
Fire" on the form were scratched out an d
the words "Bankers & Traders" were written
above. K. could not read English and spok e
it with difficulty . K. and her son wer e
present at the time of the taking of th e
application . P . did not read the application
to K. and did not bring to her attention
that in small print at the end of the appli-
cation was a clause "I declare that I am th e
registered owner of the automobile herein
described." The application called for publi c
liability, property damage and passenge r
hazard coverage . The premium of $38 wa s
set out covering the three risks, and K .
paid $5 on account of the premium . P. pu t
his name at the bottom of the application
over the word "agent" and then handed i t
over to E. P . Mardon & Company, insurance
agents, who stamped their name over tha t
of P . on the application and forwarded it to
Hobson Christie & Company, Ltd., genera l
agents of the defendant company in British
Columbia . The I I,i -gar Company had been
receiving applieatiniis from Mardon for ove r
two years and had been supplying Mardo n
with forms and had a running account wit h
him, and Mardon had been supplying P .
with forms and had a running account with
him. Hobson received the application on
the 8th of March and after telephonin g
Manion wrote on the application "Cover t o
inspect ." Hobson declared "passenger
hazard" was struck out by him but this lea s
not accepted by the Court as K . was never
notified of any such change in the applica-
tion . On the 10th of March Hobson tole-
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INSURANCE, AUTOMOBILE—Continued.

phoned Mardon he would send a cover not e
and Marlon so notified P ., but Hobson for -
got about it and did not issue the cover note
until the 15th of March. There was no evi-
dence that Hobson had notified K . that he
was declining the passenger hazard risk .
On the 14th of March there was an accident
and a passenger, one Fraser, was badly in-
jured . Fraser recovered judgment in a n
action for damages against the present

plaintiffs . In an action to recover from the
defendant company on the insurance cover -
age against passenger hazard on the ear : —
Held, that Mardon was the de facto agent
of Hobson Christie & Company Ltd . and P .
was the de facto agent of Mardon . Hobson
Christie & Company Ltd. had adopted P . as
their agent for the purposes of soliciting
insurance and collecting premiums, and
temporary coverage was granted on the 8th
of March for property damage, public lia-
bility and passenger hazard. Notice of in-
tention to claim under the coverage wa s
sufficient and the defendant had full oppor-
tunity to take charge of the defence in the
Fraser case and H. and K . put up an honest
defence in that action. The applicant di d
not knowingly misrepresent the facts in th e
application as to ownership of the car . P . ,
knowing K. could not read, should hav e
drawn her attention to the clause at th e
end of the application, and the misrepre-
sentation not being of a material characte r
there is no ground for rescinding the con -
tract . The company could not alter th e
application by striking out the passenge r
hazard ; they must accept it or decline it .
There will be judgment for the plaintiff K .
HARRIS et at . N . BANKERS AND TRADERS

INSURANCE COMPANY .

	

-

	

-

	

- 412

INSURANCE POLICIES —Issue of—Collec-
tion of premiums—Privity of con -
tract.

	

-

	

-

	

-

	

-

	

149

See PRINCIPAL AND AGENT .

INTEREST—Power to allow.

	

-

	

399

See JUDGMENT. 1 .

INTERLOCUTORY ORDER. -

	

504

See PRACTICE. 10 .

INTERSECTION—Collision .
-

	

-

	

129, 546, 72, 388
See NEGLIGENCE . 1, 4, 8, 14 .

INTERVENER—Divorce petition—Particu-
lars of allegations—Affidavit veri-
fying—Order for—Divorce Rule 27 .

201

See PRACTICE . 5 .

INTESTACY—Deceased husband—Survived
by widow and nephew and nieces —
Value of estate—Taken as of tim e
of death .

	

-

	

-

	

-

	

122
See ADMINISTRATION .

INTESTATE — Distribution — Brother —
Nephews and nieces of the half-blood —
Brothers and sisters of half-blood to share
equally with those of the whole blood .

- 378, 508
See ESTATE. 1 .

INTOXICATING LIQUORS — Unlawfully
keeping for sale—Evidence—An-
swers to questions put by polic e
before arrest—Tantamount to com-
mand.

	

-

	

-

	

-

	

-

	

259
See CRIMINAL LAW . 18 .

INVITEE—Injury to—Liability of lessor —
Negligence—Trap. - - 343
See LESSOR AND LESSEE.

2.	 Store—Dangerous premises—Slip -
ping in pool of water at head of stairway—
Drippings from umbrella—Injury from fall -
ing down stairs—Liability .

	

-

	

35
See NEGLIGENCE . 15 .

JUDGMENT—Counterclaim for amount of
dishonoured cheque—Interest—Power to
allow—R .S .C . 1927, Cap. 16, Secs . 134, 13 5
and 165 ; Cap . 102, Sec . 3.j In an actio n
for damages for malicious prosecution th e
plaintiff recovered judgment against the
defendant Farm Shand for $500 . The de-
fendant counterclaimed against the plaintiff
as drawer of a cheque for $800, payable to
the defendant, which was dishonoured o n
presentation, and for interest at 5 per cent.
from the date of presentment . Held, tha t
section 165 of the Bills of Exchange Ae t
defines a cheque as a bill of exchange drawn
on a bank, payable on demand, and provide s
that the provisions of the Act (except a s
provided in Part III ., which does not apply )
applicable to a bill of exchange payable on
demand, apply to a cheque, and under sec-
tions 134 and 135 of said Act in ease of th e
dishonour of a bill the holder may recover
from the party liable the amount of th e
bill and interest thereon from the time o f
presentment . Held, further, that unde r
section 3 of the Interest Act. where interest
is payable and the rate is not fixed, it shall
be 5 per cent . per annum . MOIIAN SINGII

v . KIRPA AND K' ARM SHAND .

	

-

	

399
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2.—Delivered it not signed—Amend-
ment to Act on tub nit. judgment was base d

	

pplication to ri % w .

	

-

	

-

	

78
See PRACTICE. 11 .

3.— Foreign — Order XIV . — Summon s
for judgment—Defence of non-service of
process or notice thereof—Proceedings can -
tram/ to the principles of natural justice .

	

-

	

-

	

66
Sec PRACTICE. 7 .

4.--Separation deed—Action for ali -

	

mourt—Payments in arrears .

	

-

	

438
See HUSBAND ANn WIFE. 2 .

JURISDICTION—Action for specific su m
and for damages. - - 94
See COUNTY COURT. I .

	

2.	 Appeal .

	

-

	

-

	

-

	

-

	

263
See DIVORCE . 2.

	

3.

	

County Court .

	

-

	

-

	

491
See PROIIII3ITION. 1 .

	

4 .	 ZVent of—County Court 16of

	

all aC/I iii eat—Prohibition,

	

-

	

-

	

63
See PRACTICE . 14 .

JURY—Finding of—Contributory negligenc e
—Night driving—Truck left on
highway—Distracting head-light s
of third car. - - - 18
See NEGLIGENCE. 9 .

LAND---Transfer of by husband to daughte r
— Consideration — Action to set
aside under the Fraudulent Con-
veyances Act, R.S .B .C. 1924, Cap .
96, Sec. 2 .

	

-

	

-

	

-

	

438
See H.r snAND AND WIFE. 2 .

LANDLORD AND TENANT—Chattel mort-
gage—Provision for seizure if feeling of in -
security by mortgagee—Bailiff—Collection
agency—Collection Agents' Licensing Act—
B .C . Stats . 1930, Cap. 31, Sec . 4—Applica-
bility—Lease—Wrongful cancellation .] A
chattel mortgage provided that if the mort-
gagee should feel unsafe and insecure o r
deem the goods and chattels, thereby cov-
ered in danger of being sold or removed ,
then it shall be lawful for him to seize sai d
goods and chattels ; there was also the righ t
to seize on any default in payment, and the
mortgagee was authorized on a seizure being
made to sell the goods and retain "such
moneys as may be due" plus expenses in-
curred ; there was also the provision that
on default in payment the mortgagee woul d
become absolute owner of the goods in law
apart from equity . Held, that the right to

LANDLORD AND TENANT—Continued .

seize because of a feeling of insecurity was
not dependent upon there being a default i n
payment at the time of the seizure, but wa s
a power separate from and independent of
the powers arising on such default . Where
one acts as a bailiff on a single occasion h e
is not being "engaged in the business of a
collection agent" within the meaning of sec -
tion 4 of the Collection Agents' Licensing
Act . RlcrrARns V . HANSON AND HANSON .

245

2.

	

L~ use —Provision for terminatio n
on not

	

Voice to sell and terminate lease
i—Interpretation .] A lease

providee i ] a.t in the event of sale of th e
premises I5 days' notice to terminate th e
lease should be given and there was th e
further provision that in the event of a
proposed sale the owner should offer to sel l
tothe lessee at the same price and on the
same terms as to any other purchaser . Th e
lessor secured a purchaser and gave the
lessee a 45-days' notice of termination of the
lease, and by the same notice offered to sel l
the premises to the lessee at the same price
and on the same terms "as he is willing to
sell to another to whom he will sell in th e
event of you failing to, within fifteen day s
from this date, inform him by writing of
your being then ready and willing to pur-
chase at the price and on the terms herein -
after contained." This was followed by th e
terms on which he proposed to sell to the
tentative purchaser . On the refusal of the
lessee to quit, the lessor took possession
after the lapse of 45 days . The plaintiff
recovered judgment in an action for damages
for breach of covenants of the lease . Held .
on appeal, reversing the decision of Mc -
DONALD, J ., that notice was in substantia l
compliance with the terms of the lease and
the lessee's claim for damages fails . HEIDE
v . BRlsco .

	

-

	

-

	

-

	

-

	

161

LAND REGISTRY ACT . -
See REAL PROPERTY . 2 .

LEASE—Provision for termination on notic e
—Notice to sell and terminate lease
—Sufficiency—Interpretation .

-

	

-

	

-

	

161
See LANDLORD AND 'l'ENANT, 2 .

LIEN AGREEMENT— Trespass—Assault —
Bailiff instructed to make seizur e
—Warrant — Collection Agents '
Licensing Act—Bailiff not license d
—Effect of—B .C. Stats. 1930, Cap .
31, Sees . 2, 4, 5 and 8 (1) and (2) .

-

	

-

	

55
See DAMMAGES . 12 .

382
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LESSOR AND LESSEE—Invitee—Injury to
—Liability of lessor Negligence—'Trap.]
The Horse Show Building in the V nconver
Exhibition Grounds, held under a lease from
the city by the defendant association, wa s
sublet for one day to the Boy Scouts an d
Girl Guides who were giving a Scout rall y
in honour of Lord Baden-Powell . The Scouts
paid $100 rental for the building and th e
association was to provide lighting for th e
evening's entertainment . The plaintiff wit h
her daughter paid the admission fee, entere d
the west door of the building and went u p
the stairs to the top balcony, when they
turned south on the outside passageway and
went half way around the building to th e
centre of the east side, where the plaintiff ,
who was slightly ahead of her daughter, fel l
dot\n a flight of stairs that was immediatel y
in front of her on the passageway. In addi-
tion to the flood-lights in the building ther e
was a white bulb light 24 feet beyond th e
first step on a wall at about the same heigh t
as the top step, and a red bulb light about
fifteen feet directly over the top step . The
plaintiff declares she did not see the steps
and she was continuing along the passage -
way when she stepped into space. There
was no one in front of her for several paces
before she reached the steps . The plaintiff
who was injured by the fall recovered judg-
ment in an action for damages for negli-
gence. Held, on appeal, reversing the de-
cision of FISHER, J ., that the defendant
association cannot be held to be liable
because it had given up possession and con-
trol of the building for the day in question
to the joint societies of Girl Guides and Boy
Scouts, and therefore was exonerated fro m
liability while it was in the occupation an d
control of those societies who were in th e
position of lessees . Held, further, that the
learned judge below took the wrong view in
finding that there was a trap, because there
is no evidence to justify such a finding .
BENTLEY V . VANCOUVER EXHIBITION Asso -
CIATION .	 343

LICENSED PREMISES—Open in prohibite d
hours .

	

-

	

-

	

-

	

-

	

473
See CRIMINAL LAW. 16 .

LOCATION—Conflict of.

	

202
See MINING LAW.

LOCUS IN QUO—View of by magistrate
without consent — Questioning of
accused by magistrate at view be -
fore being sworn. - - 473
See CRIMINAL Law . 16 .

MAINTENANCE. -

	

303
See DIVORCE . 3 .

MALE MINIMUM WAGE ACT—Wages
/ ion—'`Construction industry"

	

In -
pr /o,,nn—Board of Industrial Re'ulions

1 of order 12 — R .S.B .C . 1924 .
Cap . P)d .] Clause ] of order 12 issued by
the Baird of Industrial Relations provide s
"That where used in this order the expres-
sion `construction industry' includes con-
struction, reconstruction, repair, alteration ,
or demolition of any building, railway ,
tramway, harbour, dock, pier . canal, inlan d
waterway, road, tunnel, bridge, viaduct ,
sewer, drain, well, telegraphic or telephonic
installation, electrical umi+ rtakin_, gaswork ,
waterways, or other work of Ieuetion as
well as the preparation for or laying the
foundations of any such work or structure . "
Any labourer coming within the order is
entitled to 40 cents per hour for the time h e
worked . The plaintiff, a labourer, was en -
gaged by the defendant in the construction
of a building for which he was to receive
$1 .50 per day of seven hours . The work in-
cluded carpentry work and painting. In an
action under the Minimum Wage Act for 4 0
cents per hour for the time he worked : —
Held, that painting does not come withi n
the terms of clause 1 of order 12, and th e
plaintiff is entitled to 40 cents per hour for
the wor k he did in actual construction o f
the house, but he is only entitled to $1.5 0
per day while engaged as a painter . FEN -
TON V . HASKAMP .

	

-

	

-

	

-

	

241

2.--Wholesale and retail leather-goods
business—Manufacture and repairing golf
clubs as subsidiary thereto—"Mercantile in-
dustry"—Employee assembling and repairing
golf clubs—Application of Act—B .C . Stats .
1934, Cap . 47 . 1 Under section 1 of order 1 0
of the Board of Industrial Relations unde r
the Male Minimum Wage Act the expressio n
"'mercantile industry' includes all estab-
lishments operated for the purpose of whole -
sale and (or) retail trade ." Section 4 o f
said order 10 provides that the minimu m
wage for every male person over the age of
18 and under the age of 21 years in the
mercantile industry, whose week consists of
40 hours or more, shall be after one year' s
employment $12 .75 per week . The defend -
ant company carried on a wholesale and
retail leather-goods business in Vancouver,
and as subsidiary thereto carried on the
business of manufacturing and repairin g
golf clubs . The plaintiff (between 18 an d
21 years of age) was employed by the de-
fendant company in assembling and repair-
ing golf clubs from January, 1933, until
April 5th, 1935 . The plaintiff claims tha t
from October 50, 1934, until April 5th ,
1935, he received as wages $6 per week,
whereas under said order he was entitled to
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812 .75 per week . He recovered judgment in
an action for the balance. Held, on appeal ,
affirming the decision of ELLIS, Co . J., that
where an employee is in an establishment
which is conducting a mercantile industry
he is within the scope of the Act . The fact
that he is assisting partially or entirely i n
the manufacture of the products which th e
establishment sells to the public does no t
deprive him of the benefit of the Act .
STEVENSON V . B .C . LEATHER COMPANY Liar -
ITED.	 166

MALICE—Proof of .

	

-

	

-

	

- 112
See SLANDER.

MANDAMUS. -

	

138
See BANKS AND BANKING .

MANDATORY INJUNCTION. - 294
See TRESPASS . 3 .

MANSLAUGHTER—Medical practitioner—
Treatment of patient in hospital—
Diagnosis—Intoxication of practi
tioner—Criminal Code, Secs . 24 6
and 1014 .

	

-

	

-

	

-

	

531
See CRIMINAL LAw . n o

MASTER AND SERVANT—Negligence of
servant — Scope of employment—
Liability of master. - 494
See NEGLIGENCE . 9 .

2. IVa.itress at lunch-counter—Fall on
slippery floor- -Workmen's Compensation
.let, Part Il.—IV/(ether a domestic servan t
--I'olens .]

	

-

	

-

	

-

	

- 157
See NEGLIGENCE . 10 .

MEDICAL PRACTITIONER—Treatment o f
patient — Diagnosis — intoxicatio n

	

of practitioner.

	

-

	

-

	

531
See CRIMINAL LAw. 17 .

MERCHANT SHIPPING ACT, 1894
(IMP.) .	 97

See ADMIRALTY LAw.

MINING LAW—Conflict of location—Assess-
ment work and ' certificate of work—Free
miner's c r r t i/ieioi—Lapse of—loss of claims
—R .S .B .C. 192 Cap . 167, Sees . , 8, 12, 1 3
and 80 .] 7'he plaintiff located and recorded
two mineral claims in 1931 that were kep t
in good standing, the last certificate of work
having been recorded in August, 1934 . Th e
defendant company acquired a group of fou r
claims that were located and recorded i n
1932 and 1933, said group including within
its boundaries the ground covered by the

MINING LAW—Continued .

plaintiff's claims. The defendant recorded
the necessary certificates of work for fiv e
years' assessment work, and in July, 1934 ,
gave notice of intention to apply for certifi-
cates of improvements . In the plaintiff' s
adverse action it appeared that the plaint-
iff's free miner's certificate expired on th e
31st of May, 1932, and he did not obtai n
another certificate until the 14th of June
following, nor did he obtain a special cer-
tificate under section 8 of the Mineral Ac t
to cover the lapsed period . It was held on
the trial that the lapse of the licence wa s
a mere irregularity that was cured by sec-
tion 80 of said Act, and the plaintiff was
entitled to judgment . Held, on appeal, re-
versing the decision of MCDONALD, J., that
as the plaintiff allowed his free miner's
certificate to lapse without renewal thereo f
and without availing himself of the curativ e
provisions of section 8 of said Act, he for-
feited all his rights and interests in an y
mining property under section 13 of sai d
Act, and section 80 thereof does not apply .
TURNER V . VIDETTE. CTOLD MINES LIMITED

N.P .L .) .

	

-

	

-

	

-

	

-

	

202

MISCARRIAGE—Procuring by instrument s
—Evidence of similar acts by ac-
cused on other occasions—Admis-
sibility—Criminal Code, Sec . 303 .
	 225
See CRIMINAI, LAW . 14 .

MONEY HAD AND RECEIVED—Paymen t
of rent by mistake—Ina, . of /)remises—Ura l
agreement varyin g —,icc of refused . ]
In 1931 defendant le :,-ci certain lands t o
the Crown in the right of the Province o f
British Columbia, . The lands described i n
the lease included a. small parcel that fo r
some years had been occupied by the plaint-
iff, who built a dwelling upon it in whic h
he and his family lived . The plaintiff
claimed that the land had been orally rente d
to him by the defendant, who informed him
that be could live on it as long as he liked .
in Mareb, 1931, the defendant demanded o f
the plaintiff $5 per month as rental for sai d
parcel of land, which he claimed he had a
right to collect and keep for himself . The
plaintiff paid this rent until July, 1935 ,
when he learned that his land was included
in the lease from the defendant to th e
Crown, and on the defendant refusing t o
refund the amount paid to him, the plaintiff
brought action to recover the sum so paid .
.Evidence submitted by the defendant tha t
by an oral agreement with the Crown repre-
sentative he was allowed to collect this ren t
for himself, was refused. Held, that the
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MONEY HAD AND RECEIVED—Continued.

defendant collected and retained the sum o f
$255 from the plaintiff wrongfully, and tha t
he must make restitution to the plaintiff .

	

SCOTT V. SPEARIN .

	

-

	

-

	

466

MORTGAGE—Non-paymen t of taxes—Fore-
closure—Right of—Taxes paid by mortgage e
—Order for foreclosure granted—Period fo r
redemption twelve months .] The plaintiff
holding a mortgage on the defendant's prem-
ises for $100,000, paid the taxes for th e
years 1932, 1933 and 1934, amounting to
$25,934 .88 . In an action for foreclosure o n
the ground that the defendants were in
default in payment of taxes under said
mortgage which the plaintiff paid :—Held ,
that in the particular circumstances of thi s
case a foreclosure order should be granted ,
but the period for redemption should be

twelve months . THE CANADA LIFE ASSUR-
ANCE COMPANY V . COUGHLAN et al . - 194

2.	 Ship.

	

-

	

-

	

-

	

-

	

97
See ADMIRALTY LAw.

MOTHER—Access to child. - - 447
See INFANT .

MOTOR-VEHICLES—Collision at intersec-
tion—Stop street—Right of way—
Driver • on right negligent — Sole
cause of accident. - - 388
See NEGLIGENCE. 14 .

	

MUNICIPAL ACT. - -

	

78
Sec PRACTICE . 11 .

NEGLIGENCE — Automobile—Collision a t
intersection — Right of way — Care to b e
taken as to car corning on the left .] The
plaintiffs were passengers in the defendant' s
ear, all sitting in the front sent, when h e
was driving south on Hornby Street in Van-
couver at about four o'clock in the mornin g
on June 16th, 1934, and approaching the
intersection of Smythe Street . He was go-
ing at about fifteen miles an hour, when o n
nearing the intersection he looked to his
left and saw a car from 100 to 125 feet away
coming at a speed of from 30 to 35 miles an
hour . He proceeded to cross, but when the
front of his ear was near the centre of the
intersection he again looked to his left and
saw the ear close to the intersection coming
at a great speed without any apparent in-
tention of slowing up . He then put on hi s
brakes . The other car then turned slightly
to its left with the intention of crossing i n
front of the defendant's car, but its righ t
wheel struck the left wheel of the defend -
ant's ear and overturned it . The plaintiffs

NEGLIGENCE—Continued.

were injured . In an action for damages i t
was held that he "took a chance" that he
should not have taken in attempting t o
cross and was liable . Held, on appeal, re-
versing the decision of MCDONALD, J. (MC -
PHILLIPS, J .A . dissenting), that there wa s
no evidence to show that the defendant
failed to keep a proper look-out or that he
unwarrantably "took a chance" in continu-
ing to exercise his admitted right of way i n
crossing the intersection at a speed of fif-
teen miles an hour, when the car on th e
left was from 100 to 125 feet away fro m
him and approaching at from 30 to 35 miles
an hour, and he had a right to assume tha t
the driver on the left would slacken his
pace if necessary so as to concede the de-
fendant's right of way. Swartz Bros . Ltd .
v . Wills, [1935] 3 D.L .R. 277 followed .
GROH AND JEFFREY V . RITTER.

	

-

	

129

2.

	

Automobiles—Two cars travelling
in some direction—One attempts to pass=
Loss of control—Collision—Overturning o f
car — Damages . ] Two automobiles were
travelling in the same direction at from 3 5
to 40 miles an hour on a hard-surfaced roa d
about sixteen feet wide, with strips of loos e
gravel from two and one-half to three feet
wide on each side . The defendant Leggat t
was driving a car owned by his employer ,
the defendant company . He was overtakin g
the other ear and when nearing it Ir e
sounded his horn to pass . The plaintiff
turned slightly to the right to let him pas s
and when Leggatt was six or seven feet
behind and to the left of the plaintiff's ca r
his left wheels got into the loose gravel o n
the left side of the road . causing him to los e
control of his car, and he turned back t o
the right, hitting the left side of the plaint-
iff's rear bumper. This turned the plaintiff' s
ear, and after sliding a distance it turne d
over. The plaintiff's arm being out of th e
window was caught between the car and th e
pavement and was severely crushed . Leg-
gatt complained that when passing, th e
plaintiff suddenly turned his car to the lef t
which forced hirn on to the loose gravel on
the left of the road . This was denied by
the plaintiff . The jury found that the de-
fendant was guilty of negligence and assesse d
damages . Held, on appeal, per MARTIN an d
MACDONALD, JJ.A., that the jury, after find-
ing the defendant was guilty of negligence
contributing to the accident, in answerin g
a question "In what did the negligence con-
sist ?" said : `By driving too close to War-
ren's car, before turning out to pass, there -
by necessitating an acute left turn, whic h
took his ear to the left shoulder of the
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highway, causing h ;in to lose control of hi s
car ." Nowhere is there any evidence tha t
this occurred . Not only was it not pleade d
but it was never put forward in the course
of the trial as the real cause of the acci-
dent, and there should be a new trial . Pe r
McPImILI.IPS and McQUARRIE, JJ .A . : The
defendant was guilty of gross negligence ,
particularly in view of the speed of the tw o
cars when he was attempting in a most
careless and negligent manner to pass . The
finding of the jury is a reasonable explana-
tion of what happened, there was evidence
supporting such finding and it was open to
he jury on the pleadings . The Court being

equally divided the appeal was dismissed.
WARREN V . GRINNELL COMPANY OF CANAD A
LIMITED AND LEGGATT .

	

-

	

-
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3. -Automobile collision—Crossing lef t
side of road—Care to be taken by on-cow-
ing ear .	 551

See DAMAGES . 10 .

4.

	

Automobile collision—Intersectio n
avoiding another collision prior to acci-

dent—Effect of on accident—Time to recover
in interval .] The plaintiff's brother parke d
his car, about 7 p .m. in April when it wa s
light, facing west near the curb on the north
side of Kingsway and a few feet west o f
the intersection of Miller Street . He got
out and entered a store leaving his brothe r
(the plaintiff) in the car . The defendant ,
Bersea, was driving his car westerly o n
Kingsway about 30 feet behind a car drive n
by one Cook, Bersea driving half the widt h
of the car closer to the centre of the roa d
than Cook. When they reached the inter -
section of Miller Street a truck driven b y
an employee of the third party going south
on Miller Street, after stopping at the stop
sign, came out on Kingsway and a collision
with Cook's ear was narrowly avoided by
Cook turning sharply to the left . Bersea,
to avoid the car and truck in front of hi m
then turned sharply to the right and behin d
the truck nearly reaching Miller Street
when he found himself confronted by th e
ear in which the plaintiff was sitting. He
had not slackened his speed and to avoid
the car, he turned as fast as he could t o
the left and towards the centre of Kingsway
but his car skidded and the rear portion o f
his car struck the rear left side of the
parked ear. The jolt severely injured the
plaintiff . On the trial Bersea was found
solely to blame . Held, on appeal, affirmin g
the decision of MORRISON, C.J.S .C ., that th e
fact that the third-party driver negligently
created a situation in the roadway by

NEGLIGENCE—Continued .

nearly colliding with Cook thereby throwin g
the defendant Bersea into momentary con -
fusion, does not excuse the latter from run -
t 1g into the parked car on the roadway a t
a point far enough beyond the centre of
disturbance to enable one using care, to
resume normal driving and so avoid th e
collision . PELLE V. BERSEA AND BEATTY
BROS . LIMITED : ZACRS CLEANERS & DYER S
LTD . Tnien PARTY.

	

-

	

-

	

-

	

546

5 .- Car left for repair's—Stolen—Dana-
agedwhen in hands of thieves—Cost of
repairs .	 256

Set' DAMAGES . 5 .

6 .—Contributory negligence — Nigh t
driving—Truck left on highway—Distract-
ing head-lights on third car—Finding o f
jury—Appeal .] About 5 .30 p .m . on the 21s t
of December, when P . was driving the de-
fendant's motor-truck with a load north-
westerly on Pacific Highway, having a flat
tyre lie stopped on the right edge of th e
paved portion of the road which was eightee n
feet wide. There was about six feet of soli d
ground to the right of the paved portion of
the road and a slightly used cross-road about
30 yards beyond where he stopped . P. ,
leaving the lights on, then hailed a passing
car and went to the nearest garage about
one mile away. He returned with a wreck-
ing ear, fixed the tyre and then went back
to the garage with the wrecking car to tele-
phone for funds. Shortly after P . left th e
car the plaintiff, driving his car north-west-
erly on Pacific Highway, ran into the rea r
of the truck. As he was nearing the truc k
another ear was passing it in the opposite
direction with its head-lights facing th e
plaintiff. In an action for damages a jury
found the defendant guilty of negligence in
leaving the car unattended and not moving
the car from the paved portion of the road,
and that the plaintiff was not negligent .
Held, on appeal, affirming the decision o f
MoRRISON, C .J .S .C ., that the jury properly
found the defendant guilty of negligence
and that owing to the beam of light throw n
by a third car there was enough evidence to
support the jury's finding that the plaintiff
was not guilty of negligence . HALL v. WES T
COAST CHARCOAL AND WooD PRODUCTS COM-
PANY LIMITED.

	

-

	

-

	

-
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7 .	 Damages—Bare licensee—Defective
railing or stairway—Liability of owner .] A
two-story building constructed in 1892 was
purchased by the defendant in 1918 . The
upper story, containing a large number of
rooms, was rented to the plaintiff's brother
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in 1930, who let out the rooms to the public .
The plaintiff was his housekeeper . At the
back of the upper story was a verandah, at
one end of which was a stairway that went
down the wall of the building to a platform ,
and the stairs then turned at right angles
to the wall, going to the courtyard below .
At one side of the platform was a railing
extending at right angles from the wall t o
a post to which it was nailed, and at th e
wall end it was nailed to an upright that
was held in place by a brace nailed to the
floor of the platform . The plaintiff went
down to the platform and when shaking a
curtain over the railing she leaned agains t
it and it gave way precipitating her to the
floor of the courtyard sustaining injuries.
The lease of the upper floor does not men-
tion the verandah or the stairway but bot h
were used for ingress and egress by th e
tenant who stored his garbage cans an d
firewood on the verandah, and had it swept

from time to time . In an action for dam-
ages for negligence :—Held, that the tenant
had an easement over the verandah and
stairway, but the possession and control re-
mained in the defendant, and the plaintiff
was a bare licensee . So far as a bare license e
is concerned the occupier has no duty t o
insure that the premises are safe, but he is
bound not to create a trap or to allow a
concealed danger to exist upon the premise s
which is not apparent to the licensee, bu t
is known to the occupier . There is no evi-
dence here of the creation of a trap since
the tenant obtained his lease, and assuming
the railing in its condition was a concealed
danger there is no evidence that the de-
fendant knew of it . The action was dis-
missed. DYMOND v . WIl.sox . -

	

458

8.—Damages—Collision — Motor-car
and bicycle—Intersection—Families' Com-
pensation Act—Apportionment of fault —
Parents suing for death of son — R .S .B .C.
1924, Cap . 85—B.C. Stats . 1925, Cap . 8 . ]
At about 5 p .m . on the 21st of March, 1934,
the plaintiff's son (ten years old) was rid-
ing his bicycle easterly on Kingsway about
three feet from the south curb and about
one and a half blocks west of the intersec-
tion of Royal Oak Avenue, when the defend -
ant was driving his Chevrolet sedan in the
same direction on hingsway about half a
block behind him and about seven feet from

the south curb. The automobile was travel -
ling at from 25 to 30 miles an hour and it
gradually caught up to the boy . When th e
boy was about 10 feet from the intersectio n
of Royal Oak Avenue, according to the evi-
dence of two witnesses, he put out his left

NEGLIGENCE—Continued.

hand and when three feet from the inter-
section he turned to his left to cross the
road and in front of the defendant's ca r
which was from 35 to 40 feet west of th e
intersection. The dbfendant did not see any
signal, but on seeing the boy turn to the
left, did not put on his brakes but turned
sharply to the left with the intention o f
going around in front of him, but he struck
the boy about the middle of the intersectio n
and went over on to the curb on the north
side of Kingsway. Held, on the evidence
that the boy did put out his hand a fe w
feet from the intersection and the defendant
was not keeping a proper look-out in not
seeing the signal . The defendant's speed
was excessive and he did not have his car
under control in approaching the intersec-
tion, as there was sufficient space to sto p
after the boy turned to the left if he had
had his car under control . The defendan t
was guilty of negligence but the boy wa s
guilty of contributory negligence, as hi s
hand was put out for such a short tim e
that the signal would not he effective an d
the boy's degree of fault was 25 per cent .
IRVINE V . MUssALLEM .

	

-

	

-
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9 .	 Damages—Master and servant—
Negligence of servant—Scope of employment
—Liability of master — Servant riding
bicycle home for lunch after delivery of
messages—Runs down pedestrian at cross-
ing .] P ., a messenger boy of the defendant
company, after delivering a number of mes
sages on his bicycle, telephoned the dis-
patcher at the defendant company's offic e
for leave to go home for lunch, which was
granted . On his way home he ran into the
plaintiff, an old man, who had started acros s
an intersection . When about one-third o f
the way across the plaintiff saw P. on hi s
bicycle about 120 feet to his right . He
thought he could get across ahead of th e
boy and accelerated his speed, but when
nearly across P. struck him. He was
knocked over and suffered severe injuries .
In an action for damages judgment was
given for the plaintiff against both defend-
ants . Held, on appeal, affirming the de-
cision of MORRISON, C .J .S .C. as against P .
but allowing the company's appeal, that as
at the time of the accident the messenge r
boy was not acting in the course of his
employment therefore the company was no t
responsible . GInsoN v. B .C. DISTRICT TELE-
GRAPH AND DELIVERY COMPANY LIMITED .
AND PETTIPIECE .

	

-

	

-
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10 .	 Damages—:Master and serr~ni i —
Traitress at lunch-counter—Fall on slipp : n
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floor—Workmen's Compensation Act, Par t
II .—Whether a domestic servant—Yolens—
R .S .B .C . 1924, Cap . 278, Secs . 2 (2) and
80 (2) .] The plaintiff, who was employed
as a waitress inside of a four-sided lunch -
counter in the basement of the defendan t
company's store in Vancouver, fell when
turning one of the corners while carrying a
tray of dishes and seriously injured herself .
The basement floor was of marble chips
worked into cement with a hone finis h
known as terazzo. Rubber mats were sup -
plied inside the counter, but owing to thei r
becoming worn they were removed on two
sides several days before the accident, an d
particles of food and liquid would from time
to time fall on the floor, making it slippery .
In an action for damages for negligence : —
Held, that the plaintiff is not a domestic
servant within the meaning of the Work
men's Compensation Act and that this par t
of the defendant company's business is no t
one in which Part I . of said Act applies ;
but is one in which Part II . of said Act
applies . The floor was defective to th e
knowledge of the defendant, owing to it s
slippery condition which caused the plaint-
iff's injuries, and as there was no voluntary
assumption of risk on her part, the defend-
ant company is therefore liable to the
plaintiff for damages . TAYLOR v. Ht ;nsov' s
BAY COMPANY.

	

-

	

-

	

-

	

-
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road . The plaintiff got under the truck t o
make repairs while N. watched for oncom -
ing cars . When the lights of the defend -
ant's ear (going north) appeared behind th e
truck N . warned the plaintiff who got hon.(
under the truck and ran back about 30 fee t
to signal the defendant . When the defend-
ant, going at about 30 miles an hour, carn e
ei se to him the plaintiff jumped to th e

side of the road and the defendant on
Ida. turned sharply to the same sid e

of the road and struck and ran over him .
Held, that the defendant was negligent i n
not keeping a proper look-out and therefor e
failing to see the plaintiff when he wa s
running towards him in the glare of his

NEGLIGENCE—Continued.

head-lights, and the plaintiff was- guilty o f
contributory negligence in remaining on th e
highway too long before stepping off th e
road . The plaintiff was found 40 per cent .
and the defendant 60 per cent . to blame .
TILLEY v . Wn.sox .

	

-
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12.	 Injury to person on premises b y
invitation—Slipping on orange peel in stor e
—Damages .] The plaintiff, a customer i n
the defendant company's store, stepped on
a piece of orange peel when going down a
stairway, and slipping fell to the botto m
of the stairway and was severely injured .
There was a special sale on and a large
crowd of people in the store on that day .
In an action for damages it was held tha t
the principle to be applied is that th e
defendant owed to the plaintiff the duty of
taking reasonable care that the premise s
were safe . The plaintiff has proved that th e
cleaning system established by the defend -
ant for the removal of orange peel and other
refuse from the stairs was not properly
carried out and had not been properly func-
tioning for more than an hour prior to the
accident, that the defendant was ne gligen t
under the circumstances in not taking rea-
sonable care that the premises were safe,
and the plaintiff has proved enough to shif t
the burden upon the defendant to prove
that the particular piece of orange peel
upon which the plaintiff slipped was not
there by such negligence, that the defendan t
has not satisfied such onus and is liable for
the damages sustained by the plaintiff .
EDGLIE V . -WOODWARD STORES LID4ITED . 403

13.- Inritec Injury to—Liability of
lessor—Trap .

	

-

	

-

	

-
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343
See I .LSSOR ANn LESSEE .

11.	 Damages—Struck mid ran ove r
by moor-car—Contributory neg1 ;u„ et .t—Ca r

tli, i u on I+i,ghe'ay through mama: troubl e
—thou to 0-r :ne et,-corning cars—B.C . Stats .
1925: , (Yap . 8 .1 The plaintiff was driving hi s
trued: north between Vanderhoof and Prince
George with N . sitting beside him, whe n
owing to engine trouble it stopped abou t

	

1,000 feet from the bottom of Peden's Hill

	

14 .	 1lolar vehicles--Collision at in -

	

about 11 .30 p .m . From conflicting' evidence

	

tcrsection---Stop street

	

Right of wag
it was found that the larger portion of the Driver on right negligent- Sole cause of
truck was to the left of the centre of the accident—Loss of consortium .] The plaintiff

driving his car, on coming to a. stop sign at
an intersection stopped, looked to right an d
left, and concluding there was no danger ,
proceeded to cross the inter-t- :lion . When
he started across he saw the defendant' s
car about 250 feet to his right, (mining a t
about 30 miles an hour, but w ets satisfied he
had plenty of space and time to cross . The
defendant approaching from the right of th e
plaintiff did not look to his left or see th e
plaintiff's car until he was within the inter -
section . In an action resulting from a col-
lision between the two cars at the inter-
seetion :—Held, that the accident was due
solely to the negligence of the defendant ,
who was on the right of the plaintiff, in not
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keeping a proper look-out and in not giving
the plaintiff the right of way which he had
obtained. The plaintiff was justified in
proceeding and had displaced the defendant' s
right of way. \\' ELCH AND DOWNIE V . GRANT .
	 388

15.	 Store—Dangerous prem ises—In -
ritee—Slipping in pool of water at head o f
stairway—Drippings from umbrella—Injur y
from falling down stairs—Liability.] The
plaintiff, a customer in defendant's stores ,
alleged that she stepped into a pool of water
at the head of a stairway and slipping fel l
down a few steps and was injured . It ap-
peared from the evidence that the moistur e
referred to was drippings from an umbrella .
No one was seen at the spot with an um-
brella from which the water could hav e
fallen, but there was no suggestion that the
water could have come from any othe r
source. In an action for damages for negli-
gence :—Held, that the plaintiff must prov e
affirmatively by reasonable evidence that th e
defendant was negligent, and that owing to
such negligence the accident occurred . It
would be unreasonable to expect the defend-
ant to employ help throughout the stores to
mop up any dampness, moisture or drippings
from umbrellas . The plaintiff has failed t o
prove the defendant had committed a breadh
of its duty to her to take reasonable car e
under the circumstances existing at th e
time and place alleged . Comment on cases
as to the measure of the duty an occupie r
owes to an invitee . AV' ITT V . DAVID SPENCE R
LIMITED .

	

-
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OATH—Knowledge of nature of. - 394
See DAMAGES . 7 .

OCCUPATION RENT. - - - 330
See FORECLOSURE ACTION .

OPIUM—Possession .

	

-

	

- 350
Sec CRIMINAL, LAW. 12 .

OWNER—Liability of.

	

-

	

-

	

458
See NEGLIGENCE . 7

PASSENGER HAZARD—Coverage against .
-

	

-

	

412
See INSURANCE, AwTOMORII.I . '? .

PATIENT — Treatment of—Diagnosis—In-
toxication of practitioner . - 531
See CRIMINAL LAW . 11 .

PEDESTRIANS—Crossing . - - 494
See NEGLIGENCE . 9 .

PETITION — Respondent's answer—Praye r
for dissolution — Application to
strike out.

	

-

	

-

	

-

	

306
See DIVORCE. 4.

PETITIONER'S EXPENSES—Order that re-
spondent pay sum into Court t o
cover—Non-compliance	 Motion for
writ of attachment .

	

-

	

427
See DIVORCE . 5.

POLICE CORRUPTION. - - 179
See CRIMINAL LAw . 5 .

PRACTICE — Arbitration—Award — Doub t
as to validity—Application to enforce sum-
marily—R.S.B.C . 1924, Cap . 13, Sec. 15 . ]
Section 15 of the Arbitration Act provides
that "an award or a submission may by
leave of the Court or a judge, be enforced i n
the same manner as a judgment or order t o
the same effect." On application under said
section 15 an order was made to enforce an
award in the same manner as a judgmen t
or order . Held, on appeal, reversing the
decision of McDoNALD, J. (McPun.mpS ,
J .A . dissenting), that the procedure by
action upon an award is one that ought to
be pursued where the objections raised are
such as to render the validity of the award
a matter of doubt . This is not a case where
the right to proceed on the award is so clea r
that leave should be given to enforce it in
a summary manner . In re Boks & Co ., and
Peters, Rushton (C. Co ., Lim., 88 L .J.K.B .
351 ; [1919] 1 K.B . 491, followed . WONG
SooN et al . v . GAREO .

	

-

	

-

	

310

2 .	 Arrest and Imp) iu,,,,ar„/ for Deb t
Act—Ex pa, C order to hold to bail—Motion
to set asi~l-- C zit of capias—Lndorscmen t
there, , ha, 13 of Act not sufficien t
—R .S .L' .(' . 192) . Cap . 15, Sees. 3 and 13 . ]
Section 13 of 11ie Arrest and Imprisonment
for Debt Act provides that "No sheriff,
deputy sheriff, or other officer having the
execution of process shall arrest the person
of any defendant, upon any writ or process
issued by any plaintiff in his own person .
unless the same writ or process shall, at o r
before the time of making such arrest, b e
delivered to such sheriff, deputy sheriff, o r
other officer having the execution of process ,
by some solicitor, or by the clerk of such
solicitor, or an agent authorized by suc h
solicitor in writing, and unless the said wri t
shall be endorsed by such solicitor, clerk, o r
agent, in the presence of such sheriff, deputy
sheriff, or officer, with the name and plac e
of abode of such solicitor ." The only en-
dorsement on the writ in question was i n
typewriting as follows : "This writ was
issued by J. Edwin Bades, solicitor for the
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plaintiff, whose place of business and address
for service is 404 Rogers Building, 47 0
Granville Street, Vancouver, B .C." On
motion to set aside an order made ex part e
under section 3 of the Arrest and Imprison-
ment for Debt Act, that the defendant be
held to bail and that the plaintiff be at
liberty to issue a writ of eapias ad respon -
dendum :—Held, that the endorsement here -
in is not sufficient to comply with the strict
interpretation which this statute requires ,
and the writ is set aside . SQUIRE V . WRIGH T

411

3.—Costs—County Court—Taxation—
Review—Evidence at coroner's inquest—
Plan of scene of accident—Stenographer . ]
On review of the taxation of the defendant' s
bill of costs in an action for damages cause d
by an automobile accident, objection wa s
taken to three items : (I) "Paid for tran-
script of evidence at inquest $19 .40" ; (2 )
"Paid T. M. for surveying and preparing of
plan of scene of accident and copies, $12 .90" ;
(3) "Paid for attendance of stenographer
at trial, $15." Held, as to (1) that the
transcript was in the nature of a luxury
used by both parties to assist in the conduc t
of their ease and the cost thereof ought t o
be borne equally ; (2) that the taxing officer
should not allow the costs of surveying and
preparing plans of the scene of the acciden t
without an order therefor, but there being
jurisdiction under Order XXII, r . 35 of the
County Court Rules to make the order now,
it should be made, and although the pla n
was prepared for the defendants it wa s
primarily used by the plaintiff as part of
her case and it would be inequitable for he r
to now object to paying for it ; (3) that
there being no express agreement that th e
costs of attendance of a stenographer b e
costs in the cause, but there being an implie d
agreement that they would be borne equally,
the item should be reduced by one-half.
CREIGHTON V . CLARK .

	

-
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4. County Court — Garnishee order—
Application to set aside before filing disput e
note—Status —R .S .B .C . 19211 , Cap. 17 —
County Court Rules, Order V ., r . 1B; Orde r
1 ., r. 14; and Order AAIZL . r . 3 .] On a n
application by the defendant in the County
Court to set aside a garnishee order pr e
liminary objection was taken by the plaintiff
that as there was no appearance by the
defendant to the action, either by filing a
dispute note or otherwise, he had no status
in the action and was not entitled to take
any step in the action until that status wa s
acquired . Field, that the defendant is not .
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by this application, taking a step in th e
action, that the preliminary objection b e
dismissed and the defendant be allowed to
proceed with his application . TROSELL et al .
v . GREGOV .
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5. Divorce petition—,intervener—Par-
ticulars of allegations—Affidavit verifying—
Order for—Divorce Rule 27.] The peti-
tioner in divorce (the wife) named a woman
Y., and Y . was given leave to intervene. The
intervener demanded particulars of th e
allegations set out in the petition agains t
her . Particulars were filed but were no t
verified by affidavit as required by r. 27 of
the Divorce Rules, 1925 . On an application
to strike out the particulars because of the
absence of the affidavit an order was made
by ivarnY, J. on the 17th of June, 1935 ,
that the petitioner file an affidavit verify-
ing the particulars and that the petitioner
be given leave to amend the petition . The
petitioner drew an amended petition setting
out the same and further allegations but
did not file an affidavit in compliance with
the order . On an application by the inter-
vener for an order that the cause be stayed
until the order of the 17th of June be com-
plied with in regard to the filing of an affi-
davit :—Held, that the order of the 17th of
June must be strictly complied with and
that the cause be stayed until the petitione r
do verify the particulars filed in the orig-
inal petition as required by said order . Re
P . V . P . : Y . INTERVENER .

	

-

	

-
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6 .—Examination f or discovery—Officer
of company—Refusal to ausrver question —
Relevancy to issue .] In an action for a
declaration that an agreement was con-
cluded between the plaintiff and one Brown -
ridge of the one part and the defendant com-
pany of the other part, whereby the defend -
ant company agreed to sell and deliver t o
the plaintiff its stock of whisky, the terms
and conditions thereof being set forth in a
formal contract referred to and accompany-
ing a letter of the 12th of November, 1934,
signed by the defendant company and ad -
dressed to and delivered to said Brownridge .
One Wills, assistant manager of the defend-
ant company, on his examination for dis-
covery, admitted that he sent a telegra m
to one Knight. the agent of the defendant
company in Ontario . teho at the time was
in New York, which reads as follows :
"Terms of option not complied with . Go
ahead with your prospect ." Witness wa s
then asked "Who was the prospect referred
to in the telegram?" Witness refused t o
answer . An application for an order direct-



L .]

	

INDEX .

	

59 3

PRACTICE—Continued.

ing him to answer the question was dis-
missed . Held, on appeal, affirming the de-
cision of MURPHY, J., that the appellant
has failed to show that the answer to th e
question would in any way assist him in
proving his ease or in meeting the defence
set up ; the question is irrelevant to th e
issue and the witness need not answer .
LEVI V . THE BRITISH COLUMBIA DISTILLER Y
COMPANY LIMITED AND BROwNRIDGE . 481

7.--Foreign judgment—Order 1IV .—
Summons for judgment—Defence of non-
set-ewe of process or notice thereof —Pro-
ceedings contrary to the principles of nat-
ural justice.] The plaintiff, having obtained
judgment against the defendant in an actio n
brought in the State of Washington applied
under Order XIV . for leave to sign judg-
ment thereon. On the application the de-
fendant swore that he had a bona fide defence
to the plaintiff's claim, that he was not
served with process in the Washington
action, and had no knowledge of said alleged
proceedings in the Washington Courts unti l
apprised thereof in the course of the pro-
ceedings in this action . Held, that the
failure to serve the defendant or give hi m
notice of the proceedings in the Washington
Courts was a substantial injustice com-
mitted against him, and such a defence, i f
made out would be an answer to the foreig n
judgment . This is a triable issue that mus t
be tried out in the ordinary way, and th e
defendant should be given leave to defend .
ROMANO V . MAGGIORA .

	

-

	

-

	

- 66

8.--Garnishment—Affidavit in support
—Sworn before action begun—Intituled in
the action—Incorrect statement—Effect of. ]
An affidavit in support of a garnishee sum-
mons sworn before the action was begu n
purported on its face to be made in th e
action and the first paragraph thereof read :
"I am the secretary-treasurer of the above -
named plaintiff." On an application to se t
aside the garnishee summons :—Held, tha t
the summons should be set aside on the
grounds that it is incorrectly intituled an d
contains a vitally incorrect statement, a s
there is no plaintiff until the commencemen t
of the action . NEON PRODUCTS OF WESTERN
CANADA LIMITED N . BANCROFT .

	

-

	

81

9.—Issue of writ—One defendant out -
side Province—Not stamped "Not for service
outside"—Application to set aside—Entr y
of appearance not necessary before applyin g
—Rule 100 .] If a writ of summons, in
which the address of one or more defendant s
is shown as outside the Province, is issued
without leave first having been obtained it

PRACTICE—Continued .

must have stamped or sealed thereon a noti-
fication that it is not for service outside th e
jurisdiction . A defendant may move to set
aside a writ of summons for irregularity, o r
for irregularity in the issue thereof, without
first entering an appearance or conditiona l
appearance . LEVI V . THE BRITISH COLUMBI A
DISTILLERY COMPANY LIMITED AND BROWN -
RIDGE .

	

-

	

-

	

-

	

401

	

10 .	 Motion by judgment creditor to
sell interest in land—Order dismissing —
Appeal — Whether order final or interlocu-
tory—R .S .B .C . 1924, Cap. 83, Sees. 38, 40
and 42.] The plaintiff's action was dis-
missed with costs . After taxation of th e
costs a motion by the defendant as judgment
creditor under section 38 of the Executio n
Act for an order for the sale of the judg-
ment debtor's interest in certain lands was
dismissed on the 17th of December, 1935.
The judgment creditor served notice of ap-
peal on the 17th of January, 1936. On
motion by the judgment debtor to the Court
of Appeal :—Held, that the order is inter-
locutory, the notice of appeal was delivere d
out of time, and the appeal should be
quashed. THORNE V . COLUMBIA POWER COM -
PANY LIMITED .

	

-

	

-

	

-

	

-

	

504

	

11.	 Municipal Act—Judgment deliv -
ered but not signed—Amendment to Act o n
which judgment was based—Application t o
review—R.S .B .C. 1924, Cap . 179, Secs . 467,
468 and 472—B .C. Stats . 1935, Cap. 51, Sec .
32.] In an action brought against the
Board of School Trustees of the District of
North Vancouver, the commissioner ap-
pointed for said District under section 46 7
of the Municipal Act applied for an orde r
to set aside the writ of summons and servic e
thereof which was granted on the groun d
that the defendant corporation ceased to
exist when the commissioner was appointed ,
and the commissioner was not successor i n
office of the Board of School Trustees . Be -
fore the order was signed the Legislature
passed an amendment to the Municipal Ac t
whereby it was declared that "the Commis-
sioner shall be deemed for all purposes t o
be the successor in office of the trustees for
the Municipal School District in which the
municipality is comprised ." On the plaint-
iff's application for a review of the previou s
decision, owing to the amendments to the
Act :—Held, that because of the amending
legislation the previous decision should be
reversed and the original application dis-
missed . PORTEOUS V . BOARD OF SCHOOL
TRUSTEES OF THE DISTRICT OF NORTH VAN -
COUVER . (No. 2) .

	

-

	

-

	

-

	

-

	

78
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12.	 Notice of appeal—Style of cause
—stay of proceedings—Step in the action —
Ecidence- abroad—Commission—Grounds i n
support —Sufficiency— Discretion.] Notic e
of appeal to the Court of Appeal should be
intituled in the Court appealed from, th e
notice should be filed in that Court and a
copy thereof in the Court of Appeal . Giv-
ing notice of appeal is not a breach of a
clause in an order for security for cost s
directing that "all further proceedings be
stayed until such security is given ." On an
application for an order to examine a wit-
ness on commission in the State of Michi-
gan, the relevant material submitted to
justify the order was a clause in the affi-
davit of the plaintiff's solicitor which, afte r
stating that the proposed witness was neces-
sary and material to prove the service by
him in Seattle upon the defendant of th e
necessary process to found the foreign judg-
ment sued on, and that the witness had "lef t
Seattle," goes on to say : "He has since been
located at Kalamazoo, Michigan, but it i s
not possible to compel him to attend here at
the trial, and, in any event, the expense o f
such an attendance would be prohibitive . "
There was no statement that there was any
attempt to get him to come to Victoria .
The order was granted . Held, on appeal,
reversing the decision of FISHER, J., tha t
upon the present facts the material sub-
mitted to the learned judge was so meagre
that it did not afford a reasonable groun d
for the exercise of his discretion in grant-
ing the order, and the appeal is allowed .
RoMANO v . MAGGIORA . (No. 3) . 362, 273

13.—Summons — No time mentione d
for hearing the application—Defect .] On an
application by the petitioner in a divorce
cause to amend the decree made by RoBERT-
SoN. J. on the 5th of March, 1936, the sum-
mons was in the form set forth at page 18 6
of the Rules of the Supreme Court, 1925 ,
No. 1 (i), save and except that the word s
"at o'clock in the noon,"
were omitted and no time was mentione d
in the summons for hearing the application .
On preliminary objection by respondent tha t
the summons was defective and a nullity : —
Held, that the preliminary objection shoul d
be given effect to and the application is dis-
missed . HUMBER V . HUMBER . (No. 2) .
	 429

14.—Woodmen's liens—Assignment of
—Two assignees as joint plaintiffs—County
Court—Writ of attachment—Want of juris-
diction — Prohibition — R .S .B .C. 1924, Cap.
53, Sec. 30 : Cap. 276, Secs . 7 and 32.]

PRACTICE—Continued .

Forty lienholders filed their respective lien s
for wages against the defendant company.
Twenty-six of them then assigned their lien s
to one lienholder, and twelve of them to
another. The two claimants holding th e
liens then brought action in the Count y
Court under their respective assignment s
and also for their personal claims, an d
caused a writ of attachment to issue to
cover $1,246 .68, being the total amount of
the liens . The defendant moved for a wri t
of prohibition on the ground that th e
County Court had no jurisdiction to deter -
mine the writ of attachment, as the amoun t
claimed was in excess of the jurisdiction of
the County Court . The application wa s
dismissed . Held, reversing the order of
LucAS, J ., and granting prohibition, tha t
section 32 of the Woodmen's Lien for Wage s
Act is a procedural one, and once the claim s
are joined they constitute one suit and that
suit is covered by section 7 of the Act. The
appropriate section of the County Courts
Act (section 30) then comes into operatio n
restricting the jurisdiction of the Count y
Court and providing that claims which do
not exceed $1,000 may be brought in the
County Court, but those over that amoun t
in the Supreme Court . MCGILVRAY AND
PRITAM SINGH V . QUEENSBORO SAWMILLS
LTD .

	

-

	

63

PREMISES—Lease of—Oral agreement vary-
ing—Evidence of refused—Paymen t
of rent by mistake. - 466
See MONEY HAD AND RECEIVED .

PREMIUMS—Insurance—Collection of .
	 149
See PRINCIPAL AND AGENT .

PRINCIPAL AND AGENT — Sub-agent—
Issue of insurance policies — Collection o f
premiums—Privity of contract—B .C . Stats .
1933, Cap . 28, Sec. 20 . ] B., B . & B . Ltd.,
general agents of the plaintiff company,
employed the defendant as a sub-agent to
solicit insurance . The plaintiff, as required
by the Insurance Act, gave its consent to
the superintendent of insurance that the
defendant should act as an insurance agen t
representing it, and a number of insuranc e
policies were issued by the plaintiff through
the defendant's agency . The business rela-
tions between B., B. & B. Ltd. and the
defendant included other business than tha t
done for the plaintiff company, and al l
premiums collected by the defendant includ-
ing those collected on the plaintiff's policies
were paid direct to B . . B . & B. Ltd. The
plaintiff gave the defendant notice that the
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PRINCIPAL AND AGENT—Continued .

general agency of B ., B . & B. Ltd. was can -
celled, and at the same time made a deman d
on the defendant for payment of the pre-
miums that the defendant had collected, but
the plaintiff had not as yet received . In an
action for the premiums not received by
the plaintiff, it was held that the facts
constituted a direct relationship of contract
between the plaintiff and the defendant, an d
the plaintiff was entitled to succeed. Held ,
on appeal, affirming the decision of HARPER,
Co . J., that the learned judge below reached
the right conclusion respecting the true re-
lationship of the parties upon the fact s
before him . NORWICH UNION FIRE INSUR-
ANCE SOCIETY LIMITED V . LEONG.

	

149

PRIVILEGED COMMUNICATION—Malic e
—Burden of proof .

	

-

	

112

See SLANDER.

PRIVITY OF CONTRACT — Sub-agent—
Issue of insurance policies—Collee -
tion of premiums. - - 149
See PRINCIPAL AND AGENT .

PROBATE DUTY. - -

	

-

	

285
See WILL . 3 .

2.--Direction as to payment of . 222
See WILL. 4 .

PROHIBITION—County Court—Interest in
assets of a company—Action for declaration
as to—Jurisdiction—Appeal.] The plaint-
iff recovered judgment in an action in th e
County Court in which he claimed he wa s
entitled to a one-third interest in the assets,
profits, business and goodwill of the defend-
ant company. The defendant appealed t o
the Court of Appeal from this judgment ,
and while the appeal was pending he applied
for an order nisi that a writ of prohibition
issue, directed to the judges and officers o f
the County Court and the plaintiff, to pro-
hibit them from further proceeding in th e
action, on the ground of want of jurisdic-
tion. The application was dismissed . Held ,
on appeal, affirming the decision of Mc-
DONALD, J., that there is no authority t o
support the view that after an appeal has
been invoked to another tribunal which ca n
afford complete relief, prohibition can be
resorted to by the appellant so as to defeat
his own invocation . GREVAS V . ALMAS .

- 491

2.	 County Court—Wilt of attachment
—Want of jurisdiction .

	

-

	

-

	

- 63
See PRACTICE . 14 .
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PROMISSORY NOTES — Non-presentatio n
of.	 174
See BILL OF SALE .

PROPERTY—Disposing of by mode o f
chance .

	

-

	

-

	

-

	

-
See CRIMINAL LAW .

	

2 .
554

PUBLIC MISCHIEF.

	

-

	

-
See CRIMINAL LAW .

	

5 .
179

QUO WARRANTO — County judge—Re-
count of votes—Dominion Elections Act ,
Can . Stats. 1934, Cap. 50, Sec. 56 (5)—
R.S.C . 1927, Cap. 50, Secs . 10 and 89.] On
a motion for an order nisi for an informa-
tion in the nature of a quo warranto to in -
quire by what authority His Honou r
JOSEPH NEALON ELLis supports his claim
to recount the votes cast at a poll held on
the 14th of October, 1935, pursuant to th e
provisions of the Dominion Elections Act i n
the electoral district of V aneouver-Burrard,
the real inquiry sought by the relator wa s
with respect to whether or not His Honou r
was the proper person under the Dominion
Elections Act to make said recount. The
relator made no move in the matter during
the seven days the recounting was being
made in November, and did not launch thes e
proceedings until the 3rd of December fol-
lowing. In the meantime His Honour de-
clared the recount at an end, certified th e
result to the returning officer, who in turn
made his declaration accordingly and trans-
mitted to the chief electoral officer at Ottaw a
his return of the member elected . The chie f
electoral officer then gave notice in the
Canada Gazette of the name of the candi-
date so elected . Held, that on such a
motion the Court has discretion to grant or
refuse the order and must consider whether
or not the circumstances are such that i t
should interfere and allow an information
to be filed. At the stage above recited the
matter comes within the Dominion Contro-
verted Elections Act under which a remed y
is provided offering a mode by which th e
inquiry here sought could be heard and th e
whole matter dealt with, and the Court in
the exercise of its discretion should no t
allow the inquiry to be brought through a
quo warranto information . The order ap-
plied for is refused . TILE KING v . Elias .

REAL PROPERTY—Fair market value —
Meaning of.

	

-

	

-

	

-

	

452
See TAXATION . 3 .

2.	 Land Registry Aet—Conveyance—
Application for certificate of indefeasible title
—Covenant by the grantee—Whether regis -
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REAL PROPERTY—Continued .

trable as a charge—Petition by grantor—
R.S .B .C. 1924, Cap . 127, Sec . 148 .] A con-
veyance of land, signed by the purchaser ,
contained a covenant "that the grantee clot h
hereby for himself and his assigns covenan t
with the grantor and its assigns tha t
neither the grantee nor his assigns wil l
manufacture or sell or permit or suffer to
be manufactured or sold by any person, per-
sons or corporation at any time hereafter
any gasoline or other petroleum product s
upon the lands and hereditaments hereafte r
conveyed or any portion thereof." On peti-
tion by the grantor praying that pursuant
to section 148 of the Land Registry Act a
direction be given to the registrar that th e
covenant be endorsed upon any certificat e
of title to be issued to the purchaser : —
Held, that said section 148 expressly in-
cludes a restrictive covenant and is manda-
tory . When a conveyance containing a re-
strictive covenant is put in for registration ,
the registrar must, under section 148 deter -
mine whether or not the covenant is restric-
tive, and if he finds it is, he must endors e
it on the certificate . The section does no t
suggest he should decide whether or not
the covenant is an interest in land or i s
enforceable. IlomE OIL DISTRIBUTORS LTD .
V . BENNETT .

	

-

	

-

	

-

	

382

RECEIVER .	 330
See 1 ORECLOS-RE A CT T.0 N .

RECORD —Form of—Consent to trial by
one judge — Tried by another —
Failure to show on record tha t
trial judge is a judge—.Jurisdic-
tion .

	

-

	

-

	

-

	

-

	

433
See CRIMINAL LAW . 9 .

REDEMPTION—Period for.

	

194
See MORTGAGE. 1 .

RELEASE .

	

-

	

-

	

-

	

332
See CAMAS AD RESPONDENDUM .

RENT—Payment of by mistake—Lease of
premises—Oral agreement varyin g
—Evidence of refused . - 466
See MONEY HAD AND RECEIVED .

RIGHT OF WAY—Automobile—Collision a t
intersection—Care to be taken a s
to car coining on the left. - 129
See NEGLIGENCE . 1 .

2.-----Motor-vehicles—Collision at inter-
~r l on—Stop street—Dr) e on right negli-
ip rf t—Sole cause of accident.

	

-

	

388
See NEGLIGENCE. 14.

RULES AND ORDERS — County Cour t
Rules, Order 1 ., r . 14. - 265
See PRACTICE. 4 .

2 .--County Court Rules, Order V . ,
r . in .	 265

See PRACTICE . 4 .

3 .—County Court Rules, Order .I V Ill . ,
8•

	

265
See PRACTICE . 4 .

4.—Criminal Appeal tin/es . 1923, rr. 1 ,
6 and 18 .	 347

See CRIMINAL LAW. 13 .

5.--Divorce Rule 27.

	

201
See PRACTICE . 5.

6.	 Divorce Rules 17 and 22. - 306
Sec DIVORCE . 4 .

7.	 Divorce Rules 65 to 70 .

	

- 303
See DIVORCE . 3 .

8.	 Order XI V .

	

-

	

-

	

-

	

66
See PRACTICE . 7 .

9.--Suprerne Court Rule 100. - 401
See PRACTICE. 9 .

1O.—Supreme Court Rule 977. - 291
Sec COSTS . 7 .

SECOND-HAND DEALER —In possession of
boom-chains—Stamped with mar k

1 .11 .B ."--Whether sufficiently dis-
tinctive—"Or other mark "—Mean-
ing of—Criminal Code, Sec . 431 .
Subs ; i . 1—B .C . Stats . 1927 (Sec-
ond Session), Cap . 5. - 90
See CRIMINAL LAW. 1.5 .

SEPARATION DEED—Action for alimon y
—.Judgment—Payments in arrears .

438
See HUSBAND AND WIFE .

SHIP—Forfeiture—False declaration touch-
ing owner's qualification to own
ship—Unlawfully cause the ship t o
tly the British flag and assume a
British character — Mortgage o f
ship—Merchant Shipping Act, 189 4
(57 & 58 Viet ., c. 60), Sees . 67 (2) ,
69 and 76.

	

-

	

-

	

-

	

97
Sec ADMIRALTY LAW .

SLANDER — Privileged corn munication-
htalice—Burden of proof.] The plaintiff
was employed in the years 1931 and 1932 a s
a salesriran in the Mainland Cigar Stor e
Limited in Vancouver, the defendant being
a shareholder and manager of the store.
During this time and previously the Main-
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SLANDER—Continued .

land Cigar Store Limited purchased good s
in a wholesale way from Canadian Tobacco s
Limited in Vancouver, of which one Dre w
was the manager . The plaintiff left the
employ of the Mainland Cigar Store Lim-
ited, and in October, 1933, became a sales -
man in Canadian Tobaccos Limited wher e
he remained until June, 1934, when he wa s
discharged . In May. 1934, Drew went to
the Mainland Cigar Store Limited where h e
had a conversation with the defendant, dur-
ing which the defendant asked Drew whethe r
he wondered why business relations ha d
fallen off between them, and the defendan t
then said "So long as Anderson remains i n
your employ we will place no business with
you, and other concerns will also refuse to
do business with you . While in our emplo y
Anderson got away with about $3,500 . " In
an action for slander it was held that the
words were spoken on a privileged occasion,
but the defendant had no honest belief i n
the statements lie made, and acted wit h
malice . Judgment was given for the plaint-
iff for $3,000 . Held. on appeal, reversing
the decision- of MCDONALD, J ., that the fact s
of the case taken at the worst against the
defendant, who was acting in "a commo n
interest," do not go further than to b e
equally consistent with the presence o r
absence of malice and therefore the action
should have been dismissed . ANDERSON V.
SMYTITE.

	

-

	

-

	

-

	

112

SOLICITOR AND CLIENT — Costs—Re-
tainer—Conflict of evidence between solici-
tor and client.] On the question of the re-
tainer of a. solicitor to bring an action,
where the evidence in favour of the solici-
tor has not advanced beyond that of grave
doubt there is no other course open to th e
Court than to hold that the solicitor has no t
satisfied the otitis which is upon him an d
declare that the retainer did not exist .Mae
— t3 Grant v . Chin Tow You (1914), 1 9
B .C . 241, followed . In ic e LEGAL PROFES-
SIONS ACT AND P . (" . BARKER V . SKRINE AN D
SKRINE .	 298

STATUTES—30 & 31 Viet, Cap . 3, Sees. 9 1
and 92. - - - 303
See DIVORCE . 3

57 & 58 Viet ., Cap . 60, Secs . 67 (269 an d
76 . 	 97
See- ADMIRALTY LAW .

R .C . Stats . 1921 (Second Session), C"ap . 5 .
	 90

Sc:'e (.' RI3IINAL LAw . 15 .

STATUTES— Continued.

B .C. Stats . 1924, Cap . 5, Secs . 6 and 7 .
-

	

-

	

-

	

-

	

327
See BARBERS' ASSOCIATION .

B .C . Stats . 1925, Cap . 2, Secs . 3 and 4 .
	 122
See ADMINISTRATION .

E .C . Stats. 1925, Cap . 2, See. 4 . 378, 508
See ESTATE . I .

B .C . Stats . 1925, Cap . 8 . 119, 72, 276
See CosTS . 1 .

NEGLIGENCE . 8, 11 .

B.C' . Stats . 19 .25, Cap . 20, Sec. 1591' (1 )
(a), (b) and (2) . - 316
See 1 NSURANCE, AUTOMOBILE. 1 .

B .C . Stats . 1925, Cap . 45, Sec . 2 (3) . 306
See DIVORCE. 4.

B .C . Stats . 1929, Cap . 11 ., Secs . 199 an d
200 .

	

-

	

-

	

-

	

-

	

268
See BONA VA CA N'TI \

B .C . Stats . 1929, Cap . 11, See . 218 . - 370
See COMPANY LAW .

B .C . Stats . 1930, Cap . 31, Secs . 2, 4 . 5 an d
8 (1) and (2) . - - 55
See DAMAGES . 12 .

B .C . State . 1930, Cap. 31, Sec . 4 .

	

-

	

245
See LANDLORD AND TENANT. 1 .

B .C . Stats . 1933, Cap . 28, See . 20 . - 149
See PRINCIPAL. AND AGENT .

B .C . Stats . 1.934, Cap . 5, Secs. 7 and 8 .
32 7

See BARBERS' ASSOCIATION.

B .C . Stats . 1934, Cap . 47 .

	

-

	

-

	

166
See MALE MINIMUM. WAGE ACT . 2 .

B .C. Stats. 1934, Cap . 56, See . 6. - 222
See WILL. 4 .

B .C . Stats . 19 34, Cap . 61, Secs . 10 . 29 an d
38.

	

-

	

-

	

-

	

-

	

485
See N(( CESSION 1)UTY AcT .

B .C. Stag. l e ; t, Cap. 61 Sec . 27 . - 222
Su: Winn. 4 .

B .C . Scats . 1935 . Cap . 51, See. 32. - 78
See PRACTICE . 11 .

Can . Stats . 1929, Cap . 49, Sec . 4 (d) . 350
See CRIMINAL LAW. 12 .
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STATUTES—Continued .

Can. Stats . 1934, Cap . 43, Sees . 9, 10 and
43 .

	

-

	

-

	

-

	

-

	

138
See BANKS AND BANKING.

Can . Stats. 1934, Cap . 50, See. 56 (5) .
	 325
See Quo `VARRANTO .

Criminal Code, Secs . 5 and 1013 (4) . 350
See CRIMINAL LAW . 12 .

Criminal Code, Secs . 69 (d) , 259 (d) an d
303 .

	

-

	

-

	

-

	

-

	

1
See CRIMINAL LAw. I .

Criminal Code, Sees . 226, 227 and 229 .
-

	

-

	

-

	

- 386, 475
See CRIMINAL LAW . 3, 4 .

Criminal Code, Sec . 235 (g) .

	

-

	

392
See CUSTOMS .

Criminal Code, Sec . 236 (bb) .

	

-

	

554
See CRIMINAL LAW . 2 .

Criminal Code, Sees . 238 (f) and 239 .
238

See CRIMINAL Law. 19.

Criminal Code, Sees . 246 and 1014 . - 53 1
See CRIIIINAL LAW. 11 .

Criminal Code, Sec. 303 .

	

-

	

-

	

225
See CRIMINAL LAw . 14 .

Criminal Code, See. 399 .

	

-

	

-

	

339
See CRIMINAL LAW . 17 .

Criminal Code, Sec. 431, Subsec. 4. - 90
See CRIMINAL LAW . 15 .

Criminal Code, Secs . 761 and 762 . - 444
See CRIMINAL LAW . 6 .

Criminal Code, Secs . 773 (d), 777, NO, 101 3
(2) and 1079. - - 197
See CRIMINAL LAW . 7 .

Criminal Code, Sec. 1013 (4) and (5) .
	 347
See CRIMINAL LAW . 13 .

R .S.B .C . 1924, Cap . 5, Secs . 116 and 119 .
378, 508

See ESTATE. 1 .

R.S .B .C . 1924, Cap . 13, See . 1 i .

	

-

	

310
See PRACTICE . 1 .

R .S .B .C . 1924, Cap . 15, Sees . 2 and 19 .
427

See DIVORCE. 5 .

R .S .B .C . 1924, Cap . 1.5, Sees . 3, 7 and 9 .
	 332
See CAPIAS AD RESPON DEN DU\1 .

I STATUTES—Continued .

R .S .B .C . 1924, Cap . 15, Secs . 3 and 13 .
-

	

-

	

-

	

- 41 1
See PRACTICE . 2 .

R.S .B .C . 1924, Cap . 17 .

	

-

	

-

	

265
See PRACTICE . 4 .

It S .1.3.C . 1924, Cap . 17, see . 15 .

	

-

	

321
See GARNIShMENT. 2 .

11 .5 .112' . 192.4, Cap . 38, See.. . 167 and 108 .
268

See BONA VACANTI A .

R .S .B .C . 19 .24, Cap . 51, See . 58 .

	

-

	

427
See DlvoncE. 5 .

R .S .B .C . 1924, Cap. 53, See. 30 .

	

-

	

63
See PRACTICE . 14 .

R .S .B .C . 1924, Cap . 70, See . 13 .

	

-

	

243
Ste DIVORCE. 6 .

R .S .B .C . 1924, Cap . 77, See . 71 .

	

-

	

40
See DENTISTRY .

P e :B .C . 1924, Cap . 83, See . 38. - 444
See CRIMINAL LAW. 6 .

RS . .. . C . 1924, Cap . 83, Sees . 38, 40 and 42 .
504

See PRACTICE . 10 .

R.S .B .C . 1924, Cap . 85 .

	

72
See IN :GLIGEICE . 8 .

R .S .B .C. 192 I . rc,p . 96, See. 2 .

	

-

	

438
Si ,

	

ID AND \VIFE . 2 .

11 .S .B .C. 192 i . ''ap . 97, See . 3 .

	

353
See BANIRUPICY.

R .S .B .C . 1924, Cap . 101 . .

	

-

	

-

	

44 7
See INFANT.

R .S .B .C . 1924, Cap . 127, Sec . 145 .

	

382
See PEAL PROPERTY . 2 .

	

' .B .C . 1924, Cap . 130 .

	

-

	

-

	

330
See Fon.ECI,osuRE ACTION .

li S .li .C . 1924, Cap . 146, Sees. 91 and 9 2
(1) .

	

-

	

-

	

-

	

-

	

259
See CRIMIN .AI, LAw. 18 .

l .S .l .C . 1924, Cap . 167, Secs . -I, 8, 12, 1 3
and 80 .

	

-

	

-

	

-

	

- 202
See MINING LAW .

11 .S .C . 1924, Cap .

	

.179, Seis .

	

67, 46 8
and 472 .

	

-

	

-

	

-

	

78
See PRACTICE . 11 .

11 .S . (1 . . 1924 . Cl]) . 193 .

	

-

	

-

	

241
See MAI E MINIMUM \VA< E CT . I .

1 .S .11 .C . 1924, Cap . 244, See . 40 .
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452
See TAXATION . 3 .
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Ii .S .B .C . 1924, Cap . 245, Secs . 30 and 89.
423

See CRIMINAL LAW. 8 .

	

R .S .B .C . 1924, Cap . 256 .
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See TESTATOR'S FAMILY MAINTEN-

ANCE ACT . 2 .

R .S .B .C . 1924, Cap . 256, Sees . 3 and 9 . 83
See TESTATOR' S FAMILY MAINTEN-

ANCE ACT . 1 .

11 .S .B .1 . 1924, Cap . 262, See. 79. - 285
See WILL. 3 .

R .S .B .C . 1924, Cap . 276, Sees . 7 and 32 .
	 63
See PRACTICE. 14 .

R .S .B .C . 1924, Cap . 278, Sec. 2 (2) and
80 (2) .
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-

	

-

	

- 157
See NEGLIGENCE. 10 .
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R .S .C. 1927, Cap . 11, See . 64 .
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353
See BANKRUPTCY.

R .S .C. 1927, Cap . 16, Sees . 134, 135 and
165 .
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399
See JUDGMENT. 1 .

R .S .C. 1927, Cap . 16, Sec. 183 (2) . - 174
See BILL OF SALE.

R .S .C . 1927, Cap . 50, Sees . 10 and 89 . 325
See Quo WARRANTO.

	

R .S .C . 1927, Cap . 59, Sec . 15 .
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394
See DAMAGES . 7 .

	

R.S .C. 1927, Cap . 102, Sec . 3 .
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399
See JUDGMENT. 1 .

	

Sask . Stats . 1922, Cap . 64 .
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83
See TESTATOR ' S FAMILY MAINTEN-

ANCE ACT. 1 .

STAY OF PROCEEDINGS. - 362, 273
See PRACTICE . 12 .

STOLEN GOODS—Retaining. - 339
See CRIMINAL LAW . 17 .

SUB-AGENT—Issue of insurance policies—
Collection of premiums—Privity of
contract .
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149
See PRINCIPAL AND AGENT .

SUCCESSION DUTY .

	

- - 285
See WILL . 3 .

2.—Direction as to payment of . 222
See WILL. 4 .
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SUCCESSION DUTY—Continued .

3.—Petition by executors of estate —
Real property—Fair market value—Mean-
ing of.	 452

See TAXATION . 3.

SUCCESSION DUTY ACT — Executors of
estate—Petition to extend time for paymen t
of duty—Beneficiaries—Effect of order on —
The word "passes" in section 10 (2) of th e
Act—Interpretation—B .C . Stats . 1934, Cap .
61, Sees. 10, 29 and 38.] The executors of
an estate obtained an order under sectio n
38 (1) of the Succession Duty Act extend-
ing the time for payment of duty, and fixin g
the date from which interest should b e
chargeable, on the ground that payment b y
them within the time prescribed by the Act
was impossible owing to a cause beyon d
their control . The Minister of Finance
appealed on the ground that the conditions
set forth in section 38 of the Succession
Duty Act, under which jurisdiction is give n
to make the order, were not proved to exist ,
in that there was no evidence that it wa s
impossible for the beneficiaries under th e
will to pay the duty within the time pre-
scribed by the Act. Alternatively, the Min-
ister of Finance contended that the benefi t
of the order should have been restricted to
the executors, and should not have bee n
extended to the beneficiaries who made out
no case for the granting of the order. Held,
varying the order of MURPHY, J. (Mc-
QUARRIE, J .A . dissenting), that as the peti-
tion was launched at the instance of th e
executors only, and there was no evidenc e
that the beneficiaries under the will of th e
deceased were unable to pay the duty, th e
order extending the time for payment shoul d
be restricted to payment by the executors,
and should not be extended to include th e
time for payment by the beneficiaries . Held,
further, that the word "passes" in sectio n
10 (2) of the Act is not restricted to prop-
erty finally vesting in the beneficiaries upo n
distribution of the estate. In re ESTATE OF
HELEN F. M . DRUMMOND, DECEASED . MIN-
ISTER OF FINANCE FOR BRITISH COLUMBI A
v . DRUMMOND et at .
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SUMMARY CONVICTION. - - 473
See CRIMINAL LAW . 16 .

SUMMONS—No time mentioned for hear-
ing the application—Defect. - 429
See PRACTICE . 13 .

TAXATION—Claim and counterclaim—Dis-
missal of both with costs—Set-off
—Plaintiff's costs in defence o f
counterclaim — Appendix N, Col-
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See CosTS . 7 .

2 .--Costs—County Court—Review .
_

	

_

	

_

	

-

	

169
See PRACTICE . 3 .

3.---Succession Jaties --- Petition by
executors of estate— Leal property—Fai r
market value— I/e 1,,is ,g of—R.S .B.C . 1924 ,

Cap. 2421, Sec. 40.1 In order to fix the "fair
market value" within the meaning of the

Succession Duty Act of a number of lots

partly vacant and partly occupied by build-
ings out of repair in areas outside the busi-
ness section of the City of Victoria, rea l

estate witnesses differing widely as to their
value, and offers for sale at the prices fixed
by the executors not being taken up, it wa s

Held, that the values given by the executor s

should be accepted as the "fair marke t

value" at the time of deceased's death . Re
MAX LESSER, DECEASED AND THE SUCCES-

	

SION DUTY ACT .
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TAXES—Non-payment of — Foreclosure—
Right of—Taxes paid by mortgagee

----Order for foreclosure granted—
Period for redemption twelve

	

months.
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194

See MORTGAGE . 1 .

TESTATOR'S FAMILY MAINTENANC E
ACT — TVill—Husband and wife—Applica-
tion for relief by wife—Daughter an d
adopted son — Application of Act —Sask .
Slats . 1922, Cap . 64—P .S .B .C . 1924, Cap .
256, Secs . 3 and 9 .1 A testator made hi s
will in February, 1923, and died on Febru-
ary 22nd, 1935, survived by his wife, a
daughter nineteen years of age, confined to
a mental hospital, and a son nine year s
old who was adopted by the testator and
his wife under the laws of the Province o f
Saskatchewan, whereby he had the sam e
rights as though the adopting parents were
his natural parents . At the time of making
his will the testator's estate amounted t o
about $50,000, but on his death it had de-
creased in value to about $23,000. Under
the will the wife received real and personal
property valued at about $4,000 and a life
interest in the balance of the estate less
legacies to two sisters of the testator o f
$2,000 each . The will further provided that
the wife should provide for the maintenance
and education of the daughter. On the
application of the wife for relief under th e
Testator's Family Maintenance Act it was
held that the application should be treated
as made on behalf of the petitioner and the

TESTATOR'S FAMILY MANTENANC E
ACT—Continued.

daughter and son . The sisters of the testa -
tor, though duly served, did not appear o n
the application . Held, that the testator di d
not make adequate provision for the prope r
maintenance and support of the petitioner
and their daughter and son, and the follew-
ing order was made : (1.) In addition to th e
property left her by the will the applicant i s
to have until further order a monthly in -
come of $120 for the use of herself, he r
daughter and son, the payment of th e
amount to be charged against the whole of
her estate . (2.) The capital of the estat e
to be charged to meet any payments to b e
made under any further order which th e
Court may make upon the application of
either the daughter or son. (3.) The fur-
ther consideration to be reserved so that th e
Court may be in a position to deal with any
contingency that may arise . In re TESTA-
TOR ' S FAMILY MAINTENANCE ACT AN D
ESTATE OF GEORGE HENRY RAMSEY, DE -

	

CEASED .	 S3

2 .	 Wilt — Husband and wife — Fiv e
children by precious marriage—Applicatio n
of Act—R .S .B .C. 1924, Cap . 256 .1 A testator
was survived by his wife and five children
by a previous marriage, who were of ag e
and in comfortable circumstances . His estate
amounted to about $4,800, and by his wil l
he directed that his real and personal prop-
erty be sold and the income derived from th e
investment of the proceeds to be paid to hi s
wife for life, and thereafter the property b e
divided among his children . On petition o f
the wife whose only asset was a Dominion
bond for $500 for relief under the Testator' s
Family Maintenance Act, it was held tha t
the testator did not make adequate provisio n
for her maintenance, and an order was mad e
that : (1) In addition to the income from
her bond the petitioner is to have until fur-
ther order sufficient money from the estate
to make up on the whole a monthly income
of $50, using in the first instance her ow n
money until it is exhausted to make up th e
difference between the present income fro m
the estate and $50 per month ; (2) the capi-
tal of the estate to be charged to meet any
payments to be made under any further
order which the Court may make ; (3) th e
further consideration to be reserved so tha t
the Court may be in a position to deal wit h
any contingency that may arise . In 9 <
TESTATOR ' S FAMILY MAINTENANCE ACT AN D
ESTATE 01' WILLIAM PRIDYrORF., DECEASED.
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THEFT.	 339
See CRIMINAL LAW . 17 .
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TRAP — Invitee—Injury to —Liability of
lessor—Negligence . - - 343
See LESSOR AND LESSEE .

TRESPASS — Assault—Lien agreement —
Bailiff instructed to make seizur e
— Warrant — Collection Agents'
Licensing Act—Bailiff not license d
— Effect of—B .C. Stats . 1930, Cap.
31, Secs . 2, 4, 5 and 8 (1) and (2) .

-

	

-

	

-

	

-

	

55
Sr( DAMAGES . 12 .

2 .--General insurance agent—Illness of
agent—Agent's business premises entered
and taken possession of by manager of tw o
companies of which he had the agency—
Books and effects removed from offices an d
agencies cancelled—Liable in damages .] Th e
plaintiff was local agent in Victoria for th e
defendant Massie & Renwick Limited o f
Vancouver, and the defendants The Domin-
ion Fire Insurance Company and Firemen's
Insurance Company of Newark, New Jersey .
Massie & Renwick Limited were the British
Columbia agents of said companies, and th e
defendant Shobrook was manager of 'Massie
& Renwick Limited . The plaintiff was also
agent of four other insurance companies and
carried on a brokerage business for othe r
concerns . On the 15th of January, 1932, th e
plaintiff fell ill and was taken to a hospital .
The defendant Shobrook came to Victori a
on the 20th of January, 1932, when he en-
tered and took possession of the plaintiff' s
business premises, cancelled the agencies of
the two defendant companies, put anothe r
agent in control and carried away the goods
and effects used by the plaintiff in connec-
tion with his general insurance business .
In an action for trespass and damages th e
plaintiff recovered judgment for $3,000 les s
$946 .94 on the counterclaim . Held, o n
appeal, that the damages should be reduced
from $3,000 to $2,250, but in other respect s
the judgment should stand . FoxALL V .
SITOBROOB et al .
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- 430

3 .	 mandatory injunction— Overflow
of railway right of way embankment ma-
terial upon foreshore of adjoining owner
—Damages as appropriate remedy—Grant-
ing of injunction without hearing defend-
ants' evidence thereon .] Plaintiff under an
agreement of exchange conveyed to defen-
ants a 90-foot strip of land and foreshore
for the railway right of way of defendants
in exchange for an extension seaward o f
plaintiff's adjoining water-lot on the south
shore of Burrard Inlet. Defendants in con-
structing the railway earth embankment
upon the strip allowed the spilt or slope o f
rest of the embankment to extend some 70

TRESPASS—Continued .

feet over upon the foreshore and land cov-
ered by water of the plaintiff. Plaintiff
brought action for a mandatory injunction
for the removal of the spilled material and
for damages . The defendants contended tha t
the appropriate remedy was in damage s
upon which evidence should be heard . The
trial judge without hearing defendants' evi-
dence granted a mandatory injunction .
Held, on appeal, that the granting of th e
injunction be affirmed subject to the quali-
fication that compliance therewith be post-
poned for two years and that the defendant s
pay the plaintiff $200 per month until the
fill be entirely removed . VANCOUVER
WATERFRONT LIMITED V . VANCOUVER HAR -
nouR COMMISSIONERS .
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- 294

TRIAL—Close of case—Further evidence—
Application to reopen. and allow in —Re -
fused .] Judgment was reserved at the clos e
of the trial and before judgment was given
the defendant applied to reopen the cas e
and adduce further evidence to contradict
the evidence of a witness called by th e
plaintiff to show that a witness T ., called
by the defendant, could not have been pres-
ent in the office of the plaintiff at the tim e
defendant signed a certain document which
was put in evidence . Held, that if in such
a ease the rule in /Disking v . Terri/ (1862) ,
15 Moore, P .C . 495 at pp. 563-4 should be
applied, and the trial judge has not abso-
lute and unfettered discretion to resume th e
hearing of an action apart from the rules
until entry of judgment, the application
should be dismissed ; if on the other han d
the judge had an untrammelled discretion .
the fundamental consideration being that a
miscarriage of justice does not occur, then
it is not in the interests of justice that th e
case should be reopened for further evidence .
as the taking of the proposed further evi-
dence along the lines indicated would resul t
merely in placing oath against oath and i s
not of such a character that if it had been
brought forward in the suit it might prob-
ably have altered the judgment . Woon -
WORTII V . GAGNE AND GAGNE .
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216

VAGRANCY—Offence—Description of .
-

	

238
Nee CRIMINAL LAW. 19 .

VOLENS.	 157'
See NEGLIGENCE . 10 .

VOTES—Recount.
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325
See Quo W'ARRA\TO .

WAGES—Occupation .
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See MALE MINIMUM WAGE ACT. 1 .
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WARRANT — Trespass— Assault — Lien
agreement — Bailiff insructed t o
make seizure—Collection Agents'
Licensing Act—Bailiff not license d
—Effect of—B .C. Stats . 1930, Cap .
31, Secs. 2, 4, 5 and 8 (1) and (2) .

55
See DAMAGES . 12 .

WILL .

	

- -

	

300
See TESTATOR ' S FAMILY 141.AINTEN -

ANCE ACT . 2 .

2 .---Authority under—Scope of . 540
See GUARANTEE.

3.--Construction--Devises and bequests
—Whether free of probate and succession
duties—Petition for opinion, advice and
directions—Appeal—Jurisdiction — Costs—
R .S .B .C. 1924, Cap. 262, Sec. 79 .1 A wil l

contained the following clause : "I direct
my executors to pay from and out of m y
estate as soon as may be convenient, all m y
just debts, funeral and testamentary ex-
penses as well as succession and probate
duties (if any) which may be assessable or
chargeable against any gift, devise, bequest
or legacy herein provided for ." Thereafter
following a number of bequests and devise s
appears this clause : "Subject to the be -
quests of this any will heretofore made, I
direct my trustees to divide all the rest an d
residue of my estate together with an y
devises or bequests that may lapse, equally
among the Salvation Army and the Cripple d
Children's Hospital Home, both of the City
of Vancouver." On petition of the executors
for the opinion, advice and direction of th e
Court on the following questions : "1 . Does
the above-mentioned direction in the wil l
of the said deceased amount to a direction

that the devises and bequests made in the
will of the said deceased are to be free o f
probate duties? 2 . Does the above-men-
tioned direction in the will of the said
deceased amount to a direction that the
devises and bequests made in the will of th e
said deceased are to be free of succession
duties?" the answer to both questions was
in the negative . Held, on appeal, that th e
petition presented under section 79 of th e
Trustee Act and the opinion, advice or
direction thereupon given by the judge to
whom it is presented is not a judgment ,
order or decree within the meaning of sec-
tion 6 (a) of the Court of Appeal Act, an d
therefore cannot be entertained by the Cour t
of Appeal . In re ESTATE OF KATHERIN E
DIXON, DECEASED .
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WILL—Continued .

4.	 Direction as to payment of probate ,
legacy and succession duties—Interpretatio n
—B.C. Stats . 1934, Cap . 56, Sec. 6 ; Cap. 61 ,
Sec. 27 .] A will directs the trustee to sel l
and convert into money all property, an d
`"with and out of the moneys produced by
such sale, calling in and conversion and wit h
and out of my ready money, pay my debts ,
funeral and testamentary expenses and al l
probate, legacy and succession duties an d
the following legacies ." Then follow legacie s
to a niece, a nurse and two sons, James an d
Harry, and then the will provides "All abov e
legacies to be free of probate, legacy an d
succession duties ." Then the will gave a
quarter of the residue absolutely to James
and one-third of the income from the invest-
ment of the remaining three-quarters of th e
residue for his life and upon his death t o
his wife for life and thereafter to their chil-
dren . The remaining two-thirds of said in -
come was given to Harry for his life an d
then to his wife and then to their children .
On originating summons to determine th e
question "Did the testator according to the
expressions in that behalf in the said will,
intend that all probate, legacy and succes-
sion duties should be payable out of th e
corpus of the estate?" Held, that the pro-
bate, legacy and succession duties are pay-
able out of the respective shares (other tha n
the three legacies) given by the will . In r e
BLowEY ESTATE .

	

-

	

-

	

-

	

- 222

5.--husband and wife--Application fo r
relief by wife—Daughter and adopted son—
Application of Act .
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83
See TESTATOR ' S FAMILY MAINTEN -

ANCE ACT . I .

WOODMEN'S LIENS--Assignment of—Tw o
assignees as joint plaintiffs —
County Court—Writ of attachmen t
—Want of jurisdiction— Prohibi-
tion. - - - - 63
See PRACTICE . 14 .

WORDS AND PHRASES—"Construction in-
dustry"—Interpretation . - 241

See MALE MINIMUM \\'AGE ACT. I .

2.

	

"Fair market rahre."—.]leaning of .
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- 452
See TAxATION. 3 .

3.--'`Mercantile industry "
of. 	 166

See MALE MINIMUM WAGE ACT . 2 .
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WORDS AND PHRASES—Continued .

4.

	

"Or other mark"—Meaning of .
	 90

See CRIMINAL LAW. 15 .

WRIT—Issue of—One defendant outside
Province—Not stamped "not fo r
service outside"—Application to se t
aside—Entry of appearance not

WRIT—Continued .

necessary before applying—Rul e
100 .

	

-

	

-

	

-

	

-

	

401
See PRACTICE. 9 .

WRIT OF ATTACHMENT—Want of juris-
diction—Prohibition .
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63
See PRACTICE. 14 .
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