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MEMORANDA.

On the 20th of December, 1939, the Honourable James
Alexander Macdonald, N .C., retired Chief Justice of British
Columbia, died at the City of Victoria.

On the 23rd of February, 1940, His Honour John Charles
McIntosh, Judge of the County Courts of Victoria an d
Xanaimo, died at the City of Port Alberni .

On the 25th of April, 1940, His Honour Paul Phillipps
Harrison, Junior Judge of the County Court for the County of
Nanaimo, was appointed Judge of the said Court and a Loca l
Judge of the Supreme Court of British Columbia in the room
and stead of His Honour John Charles _McIntosh, deceased .

On the 25th of April, 1940, Laurence Arnold Hanna, Bar-
rister-at-Law, was appointed Junior Judge of the County Cour t
for the County of Xanaimo and a Local Judge of the Supreme
Court of British Columbia .

On the 15th of May, 1940, the Honourable Malcolm Archibal d
Macdonald, a Justice of Appeal, was appointed Chief Justic e
of British Columbia, in the room and stead of the Honourabl e
Archer Martin, resigned .

On the 16th of May, 1940, the Honourable Malcolm Archibal d
Macdonald, was appointed District Judge in Admiralty in the
room and stead of the Honourable Archer Martin, resigned .
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"COURT RULES OF PRACTICE ACT . "

HIS HONOUR the Lieutenant-Governor in Council has been
pleased to order that under authority of the "Court Rules o f
Practice Act," R .S.B.C. 1936, chap. 249, and all other power s
thereunto enabling, the following rules are made :	

1. During the war no probate of a . will or letters of adminis-
tration of the estate of any national of the German Reich ,
wherever resident, shall be granted in respect of any assets ii i
this country without the express licence of the Crown actin g
through the Minister of Finance.

2. In all cases where probate or letters of administration ar e
granted during the war to any person entitled thereto the gran t
shall be made upon the condition that no portion of the assets
shall be distributed or paid during the war to any beneficiary o r
creditor who is a national of the German Reich, wherever resi-
dent, or to any one on his behalf, or to or on behalf of any perso n
resident in the German Reich of whatever nationality withou t
the express sanction of the Crown acting through the Minister
of Finance ; and if any distribution or payment is made con-
trary to this condition the grant of probate or letters of adminis-
tration will be forthwith revoked .

3. Any applicant for letters of administration or probat e
during the war shall furnish evidence, to the satisfaction of th e
Judge to whom the application is made, that the person i n
respect to whose estate such probate or letters of administration
are applied for was not a national of the German Reich ; or
failing such evidence shall produce the licence of the Crow n
that such probate or letters of administration may be granted .
Such applicant shall also give such information as the Registrar s
of the Courts may require in order to ascertain whether any o f
the assets would in time of peace be distributable or payable t o
any such nationals, and if required shall make a statutor y
declaration as to the assets and their disposition in the even t
of probate or letters of administration being granted .



4. In cases deemed by him proper the Minister of Finance
may sanction the payment of moderate slims out of assets t o
beneficiaries or creditors who are nationals of the German Reic h
resident in Canada at the commencement of the war and during
the war .

G . S . WISHER,

Attorney-General .
Allorrzey Genes°al 's Department ,

Victoria, B.C., September 18th, 1939 .



"COURT RULES OF PRACTICE ACT . "

H 1 HONOUR the Lieutenant-Governor in Council has been
pleased to order that under authority of the "Court Rules of
Practice Act," chapter 249 of the "Revised Statutes of British
Columbia, 1936," and all other powers thereunto enabling, the
rules relating to nationals of the German Reich with referenc e
to probate and letters of administration, made by Order in
Council No. 1264, approved September 18th, 1939, be amended
by adding thereto the following as Rule 5 :-

"5. The above rules shall apply as well to subjects of Ital y
as to nationals of the German Reich . "

T. D. P_TTULLO ,

Acting Attorney-General .

Attorney-General's Department,

Victoria, B .C., June 25th, 1940 .





"COURT RULES OF PRACTICE ACT . "

AMENDMENTS TO THE SUPREME COURT RULE S

PURSUANT to the "Court Rules of Practice Act," being
chapter 249 of the "Revised Statutes of British Columbia, 1936,"

and all other powers them thereunto enabling, their Lordships th e
Chief Justice and Judges of the Supreme Court of British
Columbia have been pleased to order and do hereby order tha t
Appendix N of the Appendices to the "Supreme Court Rules ,
1925," as approved by their Lordships on the 11th day of
October, 1938, be amended as follows:

1. That the words in the heading of the Tariff be amended
by deleting the words within brackets—namely, "except proceed-
ings under the `Winding-up Act' or under the `Bankruptcy Act' "
—and substituting therefor, within brackets, the words "excep t
where a special tariff is prescribed under any Statute . "

2. That Item 9 be amended by striking out the words and
figures :-

"(a .) If opposed	 20 .00

	

35 .00 50 .00 75 .00

(b .)

	

if unopposed	 15 .00

	

15.00 20 .00 25 .00 "

and substituting therefor the words and figures

50 .00 75 .0 0

"in the discretion of the Registrar :

20 .00

	

35.00(a .) Maximum	

(b .) Minimum	 15 .00

	

15 .00 20 .00 25 .00 "

the following :

" (a.) Where typewritten, per folio in one

copy thereof	

(b .) Where Appeal Books or Factums are

printed there shall be allowed :

(1.) For examining the proof print ,

per folio	

(2.) The actual amount paid for print -

ing, but not to exceed per folio in

one copy thereof	

3 . That Item 38 be amended by striking out the words
"whether printed or typewritten, for each copy, per folio" and
the figures " .05, .06, .08, .10," and by inserting in lieu thereo f

.40 .50 .60 .6 0

.05 .06 .08 .1 0

.40 .50 .60 .60"



4. That Item 44 be struck out and the following substitute d
therefor :-

"44. Attendance of out-of-town counsel (for

one counsel only) on first day of sitting

and also while case is on peremptory

list, not exceeding three days, exclusive

of the day the hearing commences, pe r

diem	 15 .00 15.00 15.00 15 .00"

5. That the clause relating to maximum taxable costs imme-
diately following Item 48 of said Tariff be amended by insertin g
after the word "disbursements," wherever it appears therein ,
the words "and fees and allowances under Item 38 ."

6. That the said amendments shall take effect on the first da y
of February, 1940, and shall apply to all taxations of cost s
taking place on and after that date .

Dated the 10th day of January, 1940 .

AULAY MORRISON, C.J.S.C .
DENIS MURPHY, J .
D. A. MCDONALD, J .
A. I . FISHER, J .
HAROLD B. ROBERTSON, J .
A. M. MANSON, J .
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MAYO LUMBER COMPANY LIMITED v . KAPOOR
LUMBER COMPANY LIMITED .

Practice—Writ issued by plaintiff company —Garnishee order—Only tw o
directors in defendant company—One refuses to act—Application fo r
leave to enter conditional appearance.

The plaintiff company, on issuing a writ, obtained a garnishee order attach-

ing moneys to the credit of the defendant company in the Canadian Bank
of Commerce. The action was commenced on instructions of the presiden t

alone and there were four directors. The president of the plaintiff

company was also a director and secretary of the defendant company ,
of which there were only two directors . The president of the defendant
company was vice-president of the plaintiff company and one of it s
largest shareholders. He knew nothing of the issue of the writ an d
disapproved of it. He then called a meeting of the directors of th e

defendant company but as the only other director was the president of

the plaintiff company, he refused to attend, and the president of the
defendant company could not then have a resolution passed authorizin g
the filing of a conditional appearance . The president of the defendant
company then applied ex parte for an order that the defendant might
enter a conditional appearance without prejudice to bringing a n
application within ten days to set aside the writ and garnishee order .

The application was granted .

S . C .
In Chambers

193 9
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T HE action was commenced by C. F . Davie, the plaintiff's
solicitor, and a garnishee order was obtained attaching the su m
of $67,275 .40 on deposit to the credit of the defendant compan y
with the Canadian Bank of Commerce. The action was launche d
on instructions of only one director, the president of the com-
pany. There were four directors . No meeting of directors t o
authorize the action had been convened . The said president of
the plaintiff company was also a director and secretary of th e
defendant company, of which there were only two directors .
The president of the defendant company was vice-president o f
the plaintiff company and one of the largest shareholders thereof .
He had no knowledge of any intention to issue the writ and defi-
nitely disapproved thereof. The president of the defendant
company, on learning that the action had been started and th e
company's moneys attached, consulted counsel and was advise d
that an application should be made to have the writ and garnishe e
order set aside as issued without authority of the plaintiff com-
pany, and to be paid its costs by the solicitor who issued th e
writs . Thereupon the president of the defendant company
called a meeting of its directors . His co-director, the president
of the plaintiff company, failed to attend the meeting, and there
being but the two directors, a stalemate resulted, so no resolutio n
could be passed authorizing the filing of a conditional appear-
ance . Counsel for the defendant now applied ex pane in Cham-
bers for an order authorizing the defendant company 's solicitors
to act as though directly retained by the company with instruc-
tions and authority to take all necessary and proper steps t o
represent and defend the company as its solicitors and counse l
in the action, and that the defendant might enter a conditional
appearance to the writ without prejudice to the bringing of an
application within ten days to set aside the writ and garnishe e
order. The application was heard by ROBERTSON, J. at Victoria
on the lSth of January, 1939 .

Jackson, I .C ., for the application .

ROBERTSON, J. made the following order :
UPON 'TEARING read the affidavits of Kapoor Singh swor n

the 17th day of January, 1939, and of Joseph Birchen sworn
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the 18th day of January, 1939, and of Tara Singh Siddoo, sworn
the 18th day of January, 1939, and of Gwilym Wilmot Baugh

Allen sworn the 18th day of January, 1939, and UPON HEARING

Mr. M. B. Jackson, K .C., IT Is ORDERED that Messrs . Jackson

& Baugh Allen, solicitors for the above named defendants be and
are authorized to act as solicitors for the said defendants th e
Kapoor Lumber Company Limited in this action as though
directly retained by the said company with instructions and
authority to take all necessary and proper steps to represent an d
defend the said company as its solicitors and counsel in thi s
action.
AND IT Is FURTHER ORDERED that the defendant may enter a

conditional appearance to the writ of summons in this actio n
without prejudice to the bringing of an application within ten
days from the date hereof to set aside or discharge as the cas e
may be the writ of summons and garnishee order herein, and in
the event of no such application within the time limited, th e
appearance to stand as unconditional .

BRIEN v. ASTORIA HOTELS LIMITED .

Assault—Plaintiff enters men's portion of beer parlour—Trespasser—O n
refusal to leave ejected by proprietor—Use of force .

The plaintiff entered the men's portion of a beer parlour endeavouring to

sell wares to the customers . The man in charge asked her to leave .

She refused to go and the man then took hold of her showing tha t

necessary force would be used unless she went to the exit with him .
She left reluctantly. In an action for damages for assault :

1d, that the plaintiff was a trespasser, and as she had been requested t o

leave and was given a reasonable opportunity of doing so peaceably .
and the degree of force used being reasonable, she had no cause of action .

ACTION for damages for assault . The plaintiff, a woman ,
entered the men's portion of the defendant's beer parlour for th e
purpose of selling socks to the customers . The man in charge
asked her to leave . She refused, and he then took hold of her in

s . C.
In Chambers

193 9
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S.C .
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BRIEN
V.

ASTORIA
HOTELS Lm.

a manner indicating that the necessary force would be use d
unless she went with him to the exit . She then left . Tried by
MORRISOti, C .J .S .C. at Vancouver on the 3rd of April, 1939 .

William Savage, for plaintiff .
Harper, and Anderson, for defendant.

Cur . adv. vult .

5th April, 1939 .

MORRISON, C .J.S .C . : The plaintiff, Edith Brien, was at th e
material times herein a trespasser . It is lawful for the occupier
and for any other person with the authority of the occupier to
use a reasonable degree of force in order to prevent a trespasse r
from entering or to eject him after entry . A trespasser in the
circumstances of this case cannot be ejected until requested to
leave the premises and a reasonable opportunity of doing s o
peaceably has been afforded.

The amount of force that may be used must amount to nothin g
more than forcible removal, and must not include beating ,
wounding or other physical injury—Sahnond on Torts, 8t h
Ed., 45 .

I find that the plaintiff, against the wishes of the defendant ,
entered the men's portion of the defendant's beer parlour an d
appeared to be soliciting for some purpose . The defendant
McMahon, in charge of that part of the Astoria Hotel Ltd .
premises, requested her to desist and to leave. She did not
comply with his request and after being again definitely told t o
leave, she not responding to the request, he took hold of her in a
manner indicating that the necessary force would be used unles s
she came along with him to the exit, where he left her . She left
reluctantly. She made a gesture to return . What happened
when McMahon left her is a matter of conjecture . She apparently
stepped or fell from the steps into the sidewalk where a witnes s
—Collins--attended to her . This witness's evidence is, at leas t
in my opinion, exaggerated; Whether she left in a fit of tempe r
and brought about her own discomfiture is again a matter o f
surmise. It appears that the plaintiff and another woman, Mrs .
Ferguson, whose name was mentioned by plaintiff's counsel in
opening, and who was not called, were in the habit of peddling
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socks around beer parlours with a view of disposing of them to
loggers who might be found congregated at these resorts . This
the beer parlour people object to and notices to that effect are
placed in conspicuous places throughout the premises .

I place little or no credence on the plaintiff's evidence. Severa l
people were in the place at the time and were called as witnesses .
None of them supported her evidence as to the alleged language
used by McMahon or as to the alleged violence used by him . I
am quite satisfied that none of them would have permitted th e
plaintiff either to be talked to or handled the way she say s
without their either intervening or protesting or reporting th e
occurrence . I agree with Mr . Anderson and Mr. Harper's sub -
mission and dismiss the action .

Action dismissed .

MANUFACTURERS LIFE INSURANCE COWAN '
INDEPENDENT INVESTMENT COMPANY

LTD . ET AL .

Costs—Foreclosure action—Solicitor and client—Taxation—Special circum-
stances—Discretion.—Order LXV., r . 8 (a) .

On the settlement of the order nisi in a foreclosure action, the plaintiff
applied to have his costs taxed on a solicitor and client basis .

Held, that there is a discretion in the Court under Order LXV ., r . 8 (a )
enabling it to award costs on a solicitor and client basis. The plaintiff
is entitled ex contractu to tax his costs on a solicitor and client basi s

and to add the amount thereof to his claim as against the mortgage d
property .

APPLICATION by plaintiff as mortgagee, on the settlemen t
of the order nisi, to have the costs of a mortgage action taxed a s
between solicitor and client . The facts are set out in the reasons
for judgment. Heard by MANSON, J. at Vancouver on the 29th
of December, 1938 .

T. E. H. Ellis, for plaintiff.
O'Brian, K.C., for defendant .

Cur. adv. volt .

S . C.

1939

BRIEN
V .

ASTORIA.
1IOTEIS LTD.

Morrison ,
C .J.S .C.
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1939

	

MAN SON, J . : Question arises on the settlement of the order
si as to the costs to be allowed plaintiff . The plaintiff claims :

MANUFAC-
TURERS

	

(1) That the mortgagee is entitled to all costs, charges, an d
LIF

Ca
E INS• expenses to which he has been put in order to realize on his.
v.

	

security. (2) That the position of a mortgagee with respect to
INDEPEN -

DENT

	

costs is similar to that of a trustee and not to that of an ordinar y
INVESTMENT litigant and that he is entitled to his costs on a solicitor and clien t

Co . LTD .
basis . (3) That the mortgagee's rights in this respect rest upon
contract and not upon the ordinary rules relating to costs, an d
particularly in this case as there is specific agreement coverin g
the matter .

The defendant company contends :
(1) That the plaintiff is not entitled to his costs on a solicito r

and client basis ex conljactu . (2) That the authorities suppor t
the award of party and party costs only and that the form in
Seton's Judgments and Orders, 7th Ed ., p. 1891, should be
followed. (3) That the mortgagee's costs are not in the dis-
cretion of the Court . (4) That the Supreme Court Rules ,
having the force of statute, preclude other than party and part y
costs . (5) That, although the Court has discretion under th e
Mortgagors' and Purchasers' Relief Act in the matter of costs ,
the discretion ought to be exercised benevolently in so far as th e
mortgagor is concerned . (6) That in any event the Court i s
funclus under orders already made, in so far as costs ar e
concerned.

Order LXV ., r . 8, Supreme Court Rules, reads as follows :
8 . In all causes and matters where costs are payable and are subject to

taxation such costs shall be taxed as follows :

(a.) Where costs are payable between party and party they shall b e
taxed in accordance with the provisions of Appendix N : Provided that in

any cause or matter the Court or a Judge may direct that the costs payable

to any party shall be taxed either under appendix M or as between solicitor
and client :

(b.) In all other cases where costs are payable, including costs as
between solicitor and client, such costs shall be taxed in accordance wit h

the provisions of Appendix M, with such further allowances as the taxin g
ollicer or, in the case of a review of taxation, the Judge or the Court shal l
consider proper .

In Seton 's Judgments and Orders, supra, at p. 1876 it i s
laid down :
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Both in foreclosure and redemption actions, the mortgagee is entitled to

	

S. C .

the costs of action (as between party and party, In re Queen's Hotel Com-

	

193 9
parry, Cardiff, Limited, [1900] 1 Ch. 792), and also to all costs properly 	

incurred by him in reference to the mortgaged property for its protection MANUFAC-
or preservation, recovery of the mortgage money, or otherwise relating to

	

TUBEaS

questions between him and the mortgagor, and to add the amount to the LIFE INs .

sum due to hint on his security for principal and interest .

	

Co.
v .

The form given in Seton at p. 1891 is consistent with the INDEPEN-

observations made by the learned editors as quoted . In Cott,erell

	

DENT
INVESTMENT

v . Stratton (1872), 8 Chy. App. 295, at p . 302, Lord Selborne, CO. LTD .

L. C . observes :

	

Manson, J.

The right of a mortgagee in a suit for redemption or foreclosure to hi s

general costs of suit, unless he has forfeited them by some improper defence

or other misconduct, is well established, and does not rest upon the exercise

of that discretion of the Court which, in litigious causes, is generally not
subject to review. The contract between mortgagor and mortgagee, as it i s

understood in this Court, makes the mortgage a security, not only for

principal and interest and such ordinary charges and expenses as are usually

provided for by the instrument creating the security, but also for the costs

properly incident to a suit for foreclosure or redemption . In like manner ,

the contract between the author of a trust and his trustees entitles the
trustees, as between themselves and their cestuis que trust, to receive out

of the trust estate all their proper costs incident to the execution of th e

trust .

These rights, resting substantially upon contract, can only be lost o r

curtailed by such inequitable conduct on the part of mortgagee or truste e

as may amount to a violation or culpable neglect of his duty under th e

contract . Any departure from these principles in the general course of th e

administration of justice in this Court would tend to destroy, or at leas t

very materially to shake and impair, the security of mortgage transaction s
and the safety of trustees. In fact, such a departure, instead of being

beneficial to those who may have occasion to borrow money on security, o r

to repose confidence as to property in their friends or neighbours, would, in
the result, throw the former class of persons into the hands of those wh o

indemnify themselves against extraordinary risks by extraordinary exac-

tions, and would deprive the latter class of the assistance of all who canno t
afford, or are not inclined, to bestow upon the affairs of other person s
their money as well as their trouble and time .

In Rees v. Metropolitan Board of Works (1880), 14 Ch. I) .
372, Fry, J . at p. 374, commenting on the form in Seton, after
stating that he was not disposed to depart from the ordinar y
form of inquiry observed :

Under that inquiry the plaintiff [the mortgagee] is entitled to all just

allowances . The costs in question are either just allowances or they are
not ; if they are, the plaintiff will get them under the ordinary inquiry ;

if they are not, he ought not to get them at all .



8

s. c .

1939

BRITISH COLUMBIA REPORTS .

	

[Von .

In Re Griffith Jones & Co . (1883), 50 L.T. 434, in which a
Court of Appeal consisting of Cotton, Lindley, and Fry, LL .J. ,

MANNA,- reversed Kay, J ., Cotton, L .J. said in the course of argument :
TunEES

	

The mortgagee's costs would include the costs of the action as betwee n
LIFE INS . solicitor and client, and a mortgagee may add to his security any costs

Co.

	

which he properly pays to his own solicitor .
v .

1\DEYEN- and in the course of his judgment he observed further :
DENT

	

Now undoubtedly a mortgagor must pay all the costs of the mortgagee
INVESTMENT .

Co . LTD. including those payable by the latter to his solicitor .

— In In re Queen 's Hotel Company, Cardiff, Limited, [1900] 1
Manson, J .

Ch. 792, at p . 793, Cozens-Ilardy, J. observes :
The question really is, what are the rights of a mortgagee plaintiff i n

dealing with the mortgaged property in a suit? It is quite clear that a

mortgagee plaintiff is only entitled to party and party costs of action ;

there is no vestige of authority to the contrary ; nor does it make any

difference, so far as I am aware, that he asks for sale and not foreclosure .

This was a debenture-holder's action but the judgment of th e
learned judge cannot be reconciled with that of the Court of
Appeal in the Griffith Jones & Co . case. In Halsbury 's Laws of
England, 2nd Ed ., Vol. 23, p. 406, speaking of mortgagee' s
actions, it is said :

Costs are taxed as between party and party . . . the mortgagee adds

them to his security .

In the notes in Halsbury mention of the fact is made that Re
Griffith Jones & Co ., supra, does not support the proposition lai d
down and this observation is made :

Formerly the mortgagee was allowed solicitor and client costs (Lomax v .
Hide (1690), 2 Vern. 185) .

The decision in In re Queen 's Hotel Company, Cardiff ,

Limited, supra, was discussed in In, re New Zealand Midland
Railway Company . Smith v. Lubbock, [1901] 2 Ch . 357 ; at
p. 370 Sterling, J . says :

Cozens-Hardy, J . appears to me to have reasoned in a way which is quit e
irresistible. The plaintiffs were simply mortgagees, enforcing their security

against the mortgagors and their incumbrancers. Suppose there were no

subsequent ineiunbrancers, and the mortgagors stood alone, the plaintiff s
would have been entitled simply to their costs as between party and party .

The general rule of the Court is to that effect .

The Griffith Jones case does not seem to have been cited in the
Court below or in the Court of Appeal.

In Mayhew v . .ldarns, [1930] 3 W.W.R. 539 the question o f
mortgagee's costs was under review 	 the defendant ought to
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deprive the mortgagee of costs on the ground of misconduct .

	

S . C.

Martin, J .A., in the course of his judgment, at p . 541, observed :

	

193 9

The general rule in foreclosure and redemption actions is that th e

mortgagee is entitled to all his costs ; he is to get the money secured by the

	

TuR
EUBER,

C -
S

mortgage free of all costs and expenses, and that although he has not LIFE INS .
succeeded in establishing the full amount of the claim he has contended for .

	

Co.

With respect may I say that in my view the learned judge stated INDPEN_

the rule as it is and as it ought to be. It is a statement in accord

	

DENT
INVESTMENT

with what was said by Lord Selborne in Cotterell v. Stratton .

	

Co. LTD .

The matter has been before our own Courts prior to the recent Manson, J .

amendment to Order LXV . I am informed by the distric t
registrar that mortgagee's costs have been allowed on more than
one occasion in our Courts on a solicitor and client basis . Coun-
sel for the plaintiff brought to my attention Manufacturers Life

Insurance Company v. David Spencer Ltd. et al . That action
is numbered in the Vancouver registry, 126/33 . There an order
was made by MCDONALD, J., ordering costs to the mortgagee
on a solicitor and client basis .

Since the recent amendment to our Rules I think there i s
no doubt that there is a discretion in the Court g uider Order
LXV., r. 8 (a) enabling it to award costs on a solicitor and client
basis, and as I have already indicated, in my opinion they should
be awarded upon that basis .

The mortgage indenture in the case at Bar, bearing date Octo-
ber 31st, 1927, contains, inter cilia, the following clause :

G. And it is hereby agreed that the mortgagee may pay . . . any

liens . . . and the amount so paid together with all costs, charges an d

expenses, solicitors' or otherwise, which may be incurred in the taking,

recovering and keeping possession of the said lands or inspecting the same

and generally in any other proceedings taken to realize the moneys hereb y

secured or to perfect the title of the said lands ; and . . . shall be a

charge on the lands in favour of the mortgagee and shall be payable forth -

with by the mortgagors to the mortgagee with interest at the mortgage

rate until paid . . . .

The plaintiff is entitled ex conitractu to tax his costs on a
solicitor and client basis and to add the amount thereof to hi s
claim as against the mortgaged property . That does not mea n
that the plaintiff will be entitled to charge as against his securit y
costs unnecessarily incurred as between solicitor and client . The
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S. C .

	

taxing officer will only allow such items as the plaintiff estab -

	

1939

	

lishes to be, in the words of Mr . Justice Fry, "just allowances. "
MaxuFAe-

	

The costs in the orders already made are to be taxed (nothing
TUBERS having been said to the contrary therein) on the basis no wLIFE INs.

	

Co .

	

awarded .

INDEPEN-

	

Order accordingly.
DEN T

INVESTMENT
CO. Lrn.

CANADA RICE MILLS LIMITED v. THE UNION
MARINE AND GENERAL INSURANCE

COMPANY LIMITED . (No. 2) .

Costs—Scale of—New Appendix N (1938)—Increasing scale—Jurisdictio n
of Court of Appeal—Over costs of Covert below—Whether cause fo r
increase--Proper practice—R .S .B .C. 1936, Cap . 249 .

Powers of disposition with respect to costs, whether derived from statute

or rule or otherwise, that the Court has hitherto exercised over costs
here and below have not been curtailed in any relevant respect by th e
New Appendix N promulgated under the Court Rules of Practice Act,
becoming effective on the 1st of November, 1938 .

Held, that in this case no good ground has been shown for ordering taxation
of these costs on a higher scale either here or below.

MOTION for an order that the costs of the appellant in thi s
ease (see 53 B.C. 440) be taxed both in the Court below and in
the Court of Appeal on a higher scale than that which woul d
otherwise be applicable . Under Appendix N to the Supreme
Court Rules, 1925, the costs of the successful appellant wer e
taxable both in the Court below and in the Court of Appea l
under Column 2 . The existing tariff under Appendix N which
came into force on November 1st, 1938, contains the followin g
provision :

Provided, however, that in all actions, causes, proceedings, and appeals
the Court or a Judge may at any time before taxation order the costs o r
any part thereof to be taxed on a higher scale than that which would b e
otherwise applicable, in the following cases :

(a.) Where some difficult point of law or construction is involved :
(b.) Where the question litigated is of importance to some class or body

of persons :

C . A .

193 9

rch 7, 9 .
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(c.) Where the question litigated is of general or public interest :

	

C . A.

(d.) Where the result of the action or counterclaim is in effect deter-

	

193 9
minative of rights between the parties beyond the relief actually recovered

or denied in the action or counterclaim ;

	

CANADA
or in any other case for special reason .

	

RICE MILL S

The preliminary objection was taken that the Court of Appeal

	

LT
D .

did not have power to entertain the application in so far as it THE UNION
MARINE AND

related to the costs in the Court below .

	

GENERAL

Heard by MARTIN, C.J.B.C., McQUARRIE and SLOAN, JJ.A. TN
Co
SUxAN

TD
CE

1.
at Vancouver on the 7th of March, 1939 .

Des Brisay, for the motion .
Bull, K.C., contra .

Cur. adv. vult.

On the 9th of March . 1939, the judgment of the Court was
delivered by

MARTIN, C.J.B.C . : With respect to the costs, we are of
opinion that the various powers of disposition, whether derive d
from statute or rules or otherwise, that we have hitherto exer-
cised over costs here and below have not been curtailed in an y
relevant respect by the new Appendix N promulgated under th e
Court Rules of Practice Act, R .S.B.C. 1936, Cap. 249, becoming
effective on November 1st last .

Then, having jurisdiction as aforesaid and in the exercise o f
it, we are of opinion that no good ground has been shown fo r
ordering taxation of these costs on a higher scale either her e
or below .

We wish to add with respect to the practice, as we hav e
already pointed out but are repeating in view of one or two
departures from it which have occurred of late, that it is always
open to counsel to speak to costs at the time of delivery of th e
judgment, or at any reasonable time thereafter before it ha s
been finally entered . The course adopted in this appeal of
launching a substantive formal motion respecting costs is withou t
precedent and contrary to established practice, which is that al l
that is necessary is to give informal notice to the other side of
the intention to speak to costs, and arrange with the registrar
to have the case put on the list for a convenient time for tha t
purpose, as heretofore .

Motion refused .
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REX v. GUINNESS .

Bail—Application for until determination of appeal to Supreme Court o f
Canada—Motion for leave to appeal to Supreme Court not yet heard —
Jurisdiction—Application refused as appeal not then "pending" —
Criminal Code, Secs . 1019 and 1025 .

An application for bail under section 1019 of the Criminal Code made when

a motion for leave to appeal to the Supreme Court of Canada unde r

section 1025 of said Code has not been granted cannot be entertaine d

because until said leave to appeal is granted, no appeal is "pending "

under said section 1019 and therefore there is no jurisdiction to admi t

to bail .

APPLICATION for bail by prisoner pending the hearing of
his motion for leave to appeal to the Supreme Court of Canada
from the judgment of the Court of Appeal of the 7th of March ,
1939, dismissing defendant's appeal from his conviction by
MLRPHY, J. and a jury on the 15th of November, 1938, and i f
such leave be granted pending the determination of his sai d
appeal . Heard by MARTIN, C.J.B.C. in Chambers at Vancouver
on the 11th of March, 1939 .

Marsden, for the application : This application is trader sec-

tion 1019 of the Criminal Code . The prisoner has launched an
application for leave to appeal to the Supreme Court of Canad a
under section 1025 of the Criminal Code. That bail may be
granted "pending the determination of the appeal" see Steele v .

Regem (1923), 42 Can. C .C . 47. The judgment in this eas e
conflicts with the judgment of the Court of Appeal of Alberta i n
Rex v. Pettibone (1918), 30 Can. C.C. 164.

Richmond, for the Crown, contra : Under section 1025 of the
Criminal Code notice of motion to a judge of the Supreme Cour t
of Canada has been served returnable on the 24th instant for
leave to appeal from the judgment of the Court of Appeal of
British Columbia . My submission is that there is no appea l
"pending" until leave has been granted by the Supreme Court
judge, and therefore there is no jurisdiction now to grant bail .
Leave must be given by a judge of the Supreme Court of Canada
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within twenty-one days after the judgment appealed from i s
pronounced.

Marsden, in reply : There is no direct case on the point but
the Steele case seems to contemplate a continuance from th e
judgment of the Court of Appeal.

MARTIN, C.J.B.C . : The application must be refused. No
jurisdiction is conferred upon me to "admit to bail" in a cas e
of this kind within section 1025 until after leave to appeal has
been granted by a judge of the Supreme Court of Canada ,
because until that has been obtained no appeal exists, an d
therefore none can be "pending," as section 1019 requires ,
before my power to "admit to bail" can be exercised .

Application refused.
Application refused.

REX v. RYAN.

C. A.
In Chambers

1939

R.EX
V .

GUINNES S

s . C .
In Chambers

Certiorari—Conviction—Sole witness for Crown not sworn—Jurisdiction of 193 9
justice of the peace—Can. Stats . 1932, Cap. 42, Sec. 18. Feb . 15 .

An accused was charged before a justice of the peace with an offence under

section 18 of The Fisheries Act, 1932, and convicted . The only witness

called to prove the charge was not sworn at any time during the pro-

ceedings . On an application for a writ of certiorari :
Held, that once there is jurisdiction a conviction regular on its face cannot

be quashed on certiorari on the ground that there is no evidence to

support it.

APPLICATION for a writ of certiorari . Heard by ROBERT -

SON, J. in Chambers at Victoria on the 15th of February, 1939 .

P. R. Leighton, for the application .
Macfarlane, K.C., for the Crown.

ROBERTSON, J. : The accused was charged before a justice o f
the peace on January 28th, 1939, with an offence under section
18 of The Fisheries Act, 1932, Can . Stats . 1932, Cap. 42. He
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pleaded not guilty. IIe was convicted and ordered to pay a
fine and costs. He now applies for a writ of certiorari on the
ground that the only witness called to prove the charge was no t
sworn at any time during the proceedings . This is not denied .
Jurisdiction in the justice of the peace to try the case is conceded ;
but it is said he exceeded his jurisdiction, or, afterwards became
without jurisdiction, because the sole witness for the Crow n
was not sworn .

The cases show jurisdiction is "determinable on the commence -
ment, not at the conclusion of the inquiry" : Rex v. Nat Bell

Liquors, Ld., [1922] 2 A .C . 128, at 153 ; 91 L.J.P.C . 146 ; 37
Can. C.C . 129 ; [1922] 2 W.W.R . 30 . Once there is jurisdic-
tion, a conviction regular on its face cannot be quashed on
certiorari on the ground there was no evidence to support th e
conviction : Rex v. Nat Bell Liquors, Ld., supra, at pp . 151-153 ;
Rex v. Cox, 41 B.C . 9, at 10-11 ; 51 Can. C.C. 203 ; [1929]
1 W.W.R. 542, at 543 ; Rex v. Gustafson, 42 B.C. 58 ; 52 Can.
C.C . 151 ; [1929] 3 W.W.R . 209.

The application is refused .
Application refused.

S . C .

	

REX v. IIAMLIL\ .
1939

	

Criminal law—Contributing to child's delinquency—Can . Stats . 1929, Cap .
March 20, 22.

	

46, Secs. 33 (1) (b) and 37 ; 1935, Cap . 41, Sec . 3.

The purpose of The Juvenile Delinquents Act . 1929 . is to prevent the moral s

of a child becoming endangered. Prior to the addition of subsection (4 )

to section 33 it was necessary that there be evidence that the child' s

morals were in fact endangered, but it was not necessary that it be

shown upon the evidence that the child participated in an immoral act .

The purpose of the addition of subsection (4) by the 1935 amendmen t

was to relieve the Court of the necessity of speculating as to whether

or not the child's morals were in fact undermined .

APPEAL by the Crown from the dismissal of a charge by the
judge of the Juvenile Court, leave to appeal having been grante d
under section 37 of The Juvenile Delinquents Act, 1929 . The

s . c.
In Chambers

193 9

REX

v .
RYA N

Robertson, J .



LIV.]

	

BRITISH COLUMBIA REPORTS .

	

15

S. C .

193 9

R.Ex
V .

HAMLI N

facts are set out in the reasons for judgment . Argued before
MANSON, J. at Vancouver on the 20th of March, 1939 .

Orr, for the Crown .
P. A. White, for accused .

Cur. adv. volt .

22nd March, 1939 .

MANSON, J. : This is an appeal pursuant to leave granted
under section 37 of The Juvenile Delinquents Act, 1929, Can .
Stats . 1929, Cap. 46 . The learned judge of the Juvenile Cour t
had the witnesses before him and was able to observe their
demeanour and form an opinion as to their credibility. In a
borderline case such as the one at Bar that was an advantage of
very considerable importance . The learned judge referred to
the conduct of the respondent as an "impropriety ." He obvi-
ously did not accept the uncorroborated testimony of the littl e
girl . I gather from his observations, however, that even apar t
from that evidence he was not entirely satisfied with the inno-
cence of the accused, but that he was of the opinion that ther e
was sufficient doubt about the matter to warrant giving th e
benefit of that doubt to the accused .

The statute is for the protection of children . Section 33 (b )
is the relevant section . It is quoted hereunder :

33 . Any person, whether the parent or guardian of the child or not ,
who, knowingly or wilfully, .

	

.
(b) does any act producing, promoting, or contributing to a child' s

being or becoming a juvenile delinquent or likely to make any child a
juvenile delinquent ; shall be liable on summary conviction before a Juvenil e
Court or a magistrate to a fine not exceeding five hundred dollars or t o
imprisonment for a period not exceeding two years or to both fine an d
imprisonment,

The corresponding section of the original Act was section 29
of the statutes of 1908, Cap. 40. The original section has bee n
redrafted and conspicuously the words "or likely to make an y
child a juvenile delinquent" have been added . These words wer e
not in the statute at the time of the decision in Rex v . Limoges
and Mach-house, [1920] 1 W.W.R 293 ; 32 Can. C.C. 200. In
In re Strom, [1930] 1 W.W.R. 878 ; 53 Can . C.C. 224, Mac-
donald, C .J .K.B. observes at p. 881 :
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I cannot see very much difference between sec . 29 of the then Juvenile

1939

	

Delinquents Act [1908 (Can .), Cap . 40] and sec. 33 of the present Act .

With that view, with respect, I am not in accord. I think

v .
the added words were inserted by Parliament with the deliberat e

HA MLIN purpose of strengthening the section. Parliament doubtless
Manson, J . intended that, where possible, the door should be closed befor e

the horse had gone . The purpose of the statute is to prevent
the morals of a child becoming endangered . Prior to the addi-
tion of subsection (4) to section 33 it was necessary that there
be evidence that the child's morals were in fact endangered, bu t
it was not necessary that it be shown upon the evidence that th e
child participated in an immoral act, and under the statute as
it now stands that is clearly unnecessary. In Rex v. Vahey
(1931), 57 Can . C .C. 378, at 380 ; [1932] O.R. 211, at 213 ,
Orde, J .A. observes :

There must be . . . , some evidence . . . that the child's moral s

are in fact (not in theory) endangered . . . , to justify a conviction.

That was a prosecution under the Criminal Code, R.S.C .
1927, Cap. 36, Sec. 215, Subset . 2 . As it seems to me, no faul t
can be found with the observation quoted, but there is no sug-
gestion that the evidence must establish that the morals of the
child were actually undermined—the learned judge is speaking
of "endangering." In 1935 ,.Cap. 41, the following subsec-
tion (4) was added to section 33 :

(4) It shall not be a valid defence to a prosecution under this section

either that the child is of too tender years to understand or appreciat e

the nature or effect of the conduct of the accused, or that notwithstandin g
the conduct of the accused the child did not in fact become a juvenil e
delinquent.

(The italics are mine .)
The subsection quoted was not in the Act at the time of th e

decision in In re Strom. The Supreme Court of Nova Scoti a
sitting en bane, Hall, J . dissenting, in Re McDonald (1936) ,
11 M.P.R. 91 ; 66 Can. C.C. 230, read subsection (4) strictly ,
perhaps too strictly . In my view Parliament intended to mak e
it clear that conduct likely to undermine the morals of a chil d
should constitute an offence. The purpose of the added sub-
section doubtless was to relieve the Court of the necessity o f
speculating as to whether or not the morals were in fac t
undermined .
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Returning to the facts of the case at Bar—clearly the
respondent was guilty of an act of grave indiscretion . It is
possible that he had no evil intent, sufficiently possible, in spite
of the evidence pointing in the other direction, to warrant the
Court in giving him the benefit of the doubt . That was the view
taken by the learned judge below, and I feel that I ought no t
to disturb the order made.

Appeal dismissed.

HIATT v . ZIEN AND ACME TOWEL AND LINEN
SUPPLY LIMITED .

Negligence—Automobiles—Plaintiff driver trespasser on defendant's land —
Run into by defendant's driver—Failure of defendant's driver to look
out—Duty to trespasser.

The plaintiff, a "junk" merchant, and others carrying on a similar business ,

were accustomed for some time to going with their trucks to the back

door of the premises known as 1146 Granville Street . They reached th e

door from a lane that ran north and south at the back of the lots on

their east side. Immediately north of said premises is house No . 1142

occupied by the defendant company . At the rear of the building th e

lot is vacant for 57% feet to the lane . The plaintiff and others, in

order to back their motor-trucks before returning on to the lane, ha d

been accustomed to make use of the vacant land aforesaid owned b y

the defendant company . The defendant company, through its employees ,

was aware of this practice and made no objection . While the plaintiff

was making use of this vacant plot on the occasion in question, a n

employee of the defendant company drove its truck along the lane and

backed up on to the said vacant plot and struck the side of the plaintiff' s

truck. On seeing the defendant's truck coming towards him, the

plaintiff shouted loudly and in fear of a collision instinctively thrus t

his left arm out of his left window with the result that he was severel y
injured . The defendant's employee did not hear the plaintiff's shouts

nor did he look to see if anyone was behind him .

Held, that the defendant company was liable even if the plaintiff was a
trespasser, and even if the defendant's employee did not actually kno w

the plaintiff was there, as he knew that the plaintiff might be there ,
he should have looked and if he had he would have seen that the plaintiff
was there.

S. C .

193 9

Feb . 16, 20 .

2
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ACTION for damages resulting from the alleged negligent
driving of a car by a servant of the defendant company . The
facts are set out in the reasons for judgment. Tried by

ZIEN AND MCDoNALD, J. at Vancouver on the 16th of February, 1939 .
ACME TOWE L

& LINE N
SUPPLY LTD.

	

Lucas, and Hill, for plaintiff.
Maitland, K.C., and J . G. A . Hutcheson, for defendants .

Cur. adv . vult.

20th February, 1939 .

IIcDoNALD, J . : The plaintiff carries on business as a "junk"
merchant, gathering second-hand machinery and furniture an d
disposing of same to merchants who deal in such commodities .
For several years prior to January, 1938, the plaintiff and others ,
carrying on a similar business, were accustomed to go with thei r
trucks to the back door of the premises known as 1146 Granvill e
Street in this city. Immediately to the north of said premises
is house No. 1142 occupied by the defendant company under a
lease. At the rear of the defendant company's premises, and
forming a part of same, is a plot of vacant land extending
easterly from the rear of the building, a distance of 57/2
feet, to a lane. The defendant company's premises extend
easterly a distance of some 16 feet further than do the premises
at No. 1146. It was the custom of the plaintiff and other s
coming in from the lane, which runs north and south, to use th e
vacant plot for the purpose of turning their trucks about afte r
they had finished with their business . This custom is sworn to
by three witnesses and there is no evidence to the contrary an d
I think the only fair inference that can be drawn is that th e
defendant company, through its employees, was aware of i t
and made no objection.

On January 21st, 1938, the plaintiff, havin_ called at th e
rear of No . 1146, backed his truck on to the v ;i . ; or plot with the
purpose of turning about in order to return to the lane from
which he had come . As he backed up, so that the rear of hi s
truck was some five or six feet from the wall at the northerly
boundary of the vacant plot, and as he stood there, about to
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McDonald, J.

change his gear in order to go forward, the defendant Zien, a n
employee of the defendant company, proceeded along the lan e
in a southerly direction to the southerly boundary of the vacan t
lot, then reversed his gear and backed up on to the plot an d
against the easterly side of the plaintiff's truck . He did not
actually injure the truck but unfortunately the plaintiff, seein g
the defendant 's truck coming towards him, shouted loudly an d
"in the agony of collision" instinctively thrust his left han d
and arm through his left window with the result that his ar m
was severely crushed and permanently injured . The defendan t
Zien did not hear the plaintiff's shouts of warning nor did h e
see the plaintiff or his truck although the shouts were hear d
and both trucks were seen by a witness on the premises to th e
south of No . 1146 at a time when Zien's truck was some 15 o r
20 feet from the plaintiff . The reason for Zien's failure to hea r
or see was that he neither listened nor looked to ascertain whethe r
any one was behind him . Under these circumstances are th e
defendants liable for the injuries suffered by the plaintiff ?

Keeping in mind the principle referred to by Mr . Justice
SLOAN in Power v . Hughes, 53 B.C. 64 at 67 ; [1938] 2 W.W.R.
359, [quoting Greer, L .J . in Bottomley v . Bannister, [1932 ]
1 K .B. 458, at 476 ; 101 L.J.K.B. 46 ]
. . . before you can establish liability for negligence you must first sho w
that the law recognizes some duty towards the person who puts forwar d
the claim,"

the inquiry must be whether or not the defendant Zien owed an y
duty to the plaintiff under the circumstances . It is strongly
contended that he did not—that the plaintiff was in fact a tres-
passer and that the defendant Zien owed him no duty whateve r
except that he must not be guilty of negligence so reckless as t o
be equivalent to a malicious act . In my opinion the plaintiff
was not a trespasser but was where he was by the leave an d
licence of the defendant company, but, assuming that he was a
trespasser, I venture to hold that the defendants are still liabl e
under the circumstances of this ease . The most useful judgmen t
on the subject, of which I am aware, is that of Scrutton, L .J. in
Mourton v. Portlier, [1930] 2 K .13 . 18:3 ; 99 L.J.K.B . 289 .
There the learned Lord Justice, using the word "neence" in
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its precise meaning as involving a duty, found that under the

	

1939

	

circumstances of that case the defendant was liable even to a
WATT trespasser. There are several statements in the judgment whic h

	

v.

	

support the plaintiff's position in the present case which, pu t
ZIEN AND

ACME TowEL briefly, is that the defendant Zien knew or ought to have know n
SUPPLY ern . that the plaintiff or some other person might be in the path o f

his car .
McDonald, J.

It is contended by the defendants that if the plaintiff was a
trespasser there is no liability unless Zien actually knew th e
defendant was where he was. I think the judgment in Mourton
v. Poulter, supra, holds otherwise. In that case the learned
Lord Justice, in considering the previous decisions in Robert
Addie & Sons (Collieries) v. Dumbreck, [1929] A.C. 358 ; 98
L.J.P.C. 119 ; and Excelsior Wire Rope Co. v. Callan, [1930]
A.C. 404 ; 99 L.J.K.B. 380, points out at p . 189 ([1930] 2
K.B.) that in the last-mentioned case, where the Court wa s
dealing with the question of the liability to a trespassing child ,
the Cour t
took the view that persons who started the rope when they knew that ther e
might be children in its neighbourhood, and who were themselves in a
position from which if they had looked they could have seen the children
beside it, were guilty of negligence .

The decision of the Court of Appeal in the Excelsior Wire Rope
Co. case was upheld by the House of Lords . I think on th e
authorities that, even looking at the plaintiff's case in its weakes t
aspect, he is entitled to recover . His special damages ar e
$1,263.50 and I assess his general damages at $2,500 .

Judgment for plaintiff .
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The sidewalk in question consists of concrete slabs . One of the slabs	

had sunk (or the one south of it had risen) with the result that

there was a rise as between it and the southerly slab next to it. The

defect came to the knowledge of the defendant through its overseer

and some champering was done with a view to remedying the defect,

but a ridge remained after the champering, somewhat less in heigh t

than before. The plaintiff, who wore high-heeled shoes, stumbled o n
the ridge and fell, suffering injuries .

Held, that the sidewalk was not in reasonable repair within section 320 of

the Vancouver Incorporation Act, 1921, and the city was liable i n
damages .

Held, further, that as the plaintiff, a widow, had to keep at home one o f

her daughters who had been working and had been paying her mother

for room and board, the loss was an element of special damages to
the plaintiff.

ACTION for damages for injuries sustained by the plaintiff
by her stumbling and falling on a ridge of a concrete slab that
had sunk on one side in its place in a sidewalk . The facts are
set out in the reasons for judgment . Tried by MANSON, J . at
Vancouver on the 28th of November, 1938 .

W. II. Campbell, for plaintiff.
Lord, and P. Y . Baker, for defendant .

Cur. adv. vult .

15th February, 1939.

MANSON, J . : This action arises out of an accident sustaine d
by plaintiff on June 1st, 1938, as she was walking in a southerly
direction on the sidewalk along the west side of Alma Road,
between 8th and 9th Avenues, in the city of Vancouver . The
sidewalk consists of concrete slabs . One of the slabs had sunk
(or the one south of it had risen) with the result that there wa s
a rise as between it and the southerly slab next to it . At the
kerb edge of the sidewalk the depression amounted to approxi-
mately 12/16 inch, at the centre 13 /16 inch and at the west sid e

GREGSON v . CITY OF VANCOUVER .

Negl Bence—Damages—Defect in sidewalk—Injury to pedestrian—Reason-
able repair—High-heeled shoes—Loss of daughter's payments for boar d
during illness—B .C. Stats . 1921 (Second Session), Cap. 55, Sec . 320 .
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of the walk 14/16 inch . The defect came to the knowledge of

	

1939

	

the defendant through its overseer, and some champering wa s
GREOSON done with a view to remedying the defect . Champering doe s

	

.

	

not level the slabs but tends to convert the abrupt rise into a
CITY OF

VANCOUVER sloping one. In the very nature of things, chipping of the con -
nanon, crete does not leave a smooth rise. A ridge remained after th e

champering somewhat less in height than theretofore . Mr.
Tooker of the engineering staff of the defendant, at .guestion 27
et seq. of his examination for discovery referred to the rise as
an abrupt ridge .

Section 320 of the Vancouver Incorporation Act, 1921, B .C .
Stats . 1921 (Second Session), Cap . 55 (as amended by 1936 ,
Cap. 68, Sec. 26) reads in part as follows :

320. (1 .) Every public street, road, lane, bridge, and highway of which

the Council has the custody, care, and management shall be kept in reason-

able repair by the city, and in case of default the city shall, subject to th e

provisions of the Contributory Negligence Act, be liable for all damage s

sustained by any person by reason of such default .

The word "reasonable" was put in the section by amendmen t
passed in the year 1928 (B.C. Stats . 1928, Cap. 58, Sec . 38) .

Plaintiff, a rather tall woman, 58 years of age, in walkin g
along, stumbled upon the ridge and fell, and as a result of he r
fall she sustained injuries . The whole question involved i s
whether the defendant made default in maintaining the sidewalk
at the point mentioned in reasonable repair . The municipality
is not an insurer that its sidewalks are in a perfect state o f
repair . The Courts have never so held . Even before the amend-
ment of 1928 the municipality was not held liable where th e
state of repair was, in the view of the Court, reasonable, an d
one doubts if the insertion of the word "reasonable" has really
changed the law . In my view the amendment has done no mor e
than to emphasize the state of the law as it was before .

It is not an easy matter to determine just where the line i s
to be drawn in determining what constitutes reasonable repair .
That there was a defect in the sidewalk at the point mentione d
on Alma Road is beyond argument, and it cannot be dispute d
that one might walk over these two slabs of sidewalk a ver y
great number of times without stumbling as a result of the
defect . On the other hand, it is equally true that one might
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Manson, J .

catch one's heel or toe on the edge of the southerly slab on th e
very first occasion when one traversed this portion of the side -
walk . Women now-a-days wear high-heeled shoes . It is thei r
privilege to do so. One takes judicial notice of the fact tha t
they do so, and a defect of this character, when being traverse d
by a woman with a high-heeled shoe, may easily result in he r
stumbling. Of course, she may stumble and sustain no injury ,
but then she may, and she has a right to expect the sidewalk t o
be in a reasonable state of repair so that she can walk in he r
normal way without catching her heel and being thrown . It
well might be that a pedestrian with a low-heeled shoe woul d
stumble over this ridge. Mr. Maxwell, a business man of th e
locality in question, testified that he did stumble over this very
ridge, but fortunately he sustained no injury. Ile said that the
champering was done some years ago, before he established hi s
business in the locality. He spoke of the ehampering as a "poor
job of levelling off ." Incidentally he saw the plaintiff stumble
and fall, and went to her assistance .

This is perhaps a borderline case. Not only is there an obliga-
tion on the municipality to keep its sidewalks in reasonabl e
repair, but there is an obligation upon the pedestrian to tak e
reasonable care in walking upon them . In my view, a pedestrian
is not called upon to keep as strict a look-out in walking upon a
concrete sidewalk as, for instance, upon a wooden sidewalk i n
some outlying part of the municipality . The trend of th e
Ontario decisions has been to put a somewhat greater obligatio n
upon the pedestrian than is put upon him in this Province, an d
a somewhat lesser obligation upon the municipality . (Vide Bur-

gess v . The Town of Southampton, [1933] O.R . 279, and the
cases therein reviewed by Fisher, J ., at p. 282.) In the case
at Bar the defendant itself certainly regarded the origina l
depression as a defect which it ought to correct, and it did make
an endeavour to correct it, but not a satisfactory endeavour .
While the statute has been changed by the addition of the wor d
"reasonable" since City of Vancouver v . Cummings (1912), 46

S.C.R . 457 ; 2 W.W.R . 66, was decided, the reasoning of th e
majority members of the Court in that case is, in my opinion ,
still apposite, particularly that appearing at pp . 458-9 and at
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pp. 461-2. The Cummings case is still an authority in Albert a

where the word "reasonable " has long been in the corresponding
statute . See also Woodcock v. City of Vancouver, 39 B.C. 288 ;
[1927] 3 AV .W V .R. 759, where MCDONALD, J. gives a useful
review of the authorities . See also Moran v. City of Vancouver,

40 B.C. 450 ; [1928] 3 W .W.R. 660, a decision by my brother
MURPHY, after the insertion of the word "reasonable" in section
320 of the statute. On the whole I am inclined to the opinion
that I ought to find as a fact that there was a want of reasonabl e
repair on the part of the defendant, and I do so find .

Damages : The plaintiff sustained a broken arm, some injur y
to her left wrist and some minor injury to both knees . The
fracture of the radius was at the wrist and one of the fragments
was cracked longitudinally and thus the wrist joint was involved .
A smal l= piece of bone was broken off the ulna . The plaintiff was
disabled completely for one month and partially disabled fo r
some time after that. There was at the time of the trial still a
slight deformity in the wrist and some weakness . The plaintiff
is a widow, keeping house for her two daughters, her son an d
herself . It was nearly eight weeks before she could use he r
wrist. As a result of her injury she had to keep at home on e
of her daughters who had been working . The daughter had been
paying her mother for room and board $5 a week. The daughter
lost eight weeks from her employment .

Special damages are allowed in the sum of $152 .50. Genera l
damages are assessed at $700.

Costs to the plaintiff .
Judgment for plaint

S . C.
193 9

GREGSON
V.

CITY O F
VANCOUVER

Manson, J.
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REX AND CITY OF VANCOUVER v. WOODS . S .C .

193 9
Municipal law—Freight vehicle owned by outsider—City by-law requiring

Jan . 2licence—Validity—Possession of licence from Province—Effect of-

B.C. Stats . 1921 (Second Session), Cap. 55, Sec. 168 (130)—R .S.B .C . Feb . 1

1986, Cap . 116 .

The respondent operates freight trucks between Hope and the city of Van-

couver, including the freight truck in question, for which he holds a

licence under the Highway Act covering a public-freight vehicle . On

the 18th of August, 1938, the respondent sent said truck into the city

of Vancouver and loaded said truck with goods in the city and took

the loaded truck to Hope . On a charge that being a person using a

vehicle for the purposes of his business within the city of Vancouver, he

unlawfully did fail to procure a licence in respect thereof from sai d

city and pay the specified fee :

Held, that section 163 (130) of the Vancouver Incorporation Act, 1921, doe s

not express clearly and unequivocally an intention to give power to the

city to prevent an outsider who has paid for a Provincial licence t o

transport freight on his truck between Hope and Vancouver, fro m

picking up or delivering the freight in the city until he has paid the

city for an additional licence allowing him to do so .

APPEAL by way of case stated from police magistrate Wood ,
Vancouver, dismissing a charge against the defendant H. L.
Woods, that at the city of Vancouver on the 18th of August, 1938 ,
being a person using a vehicle for the purposes of his business
within the city of Vancouver, he unlawfully did fail to procur e
a licence in respect thereof from the city of Vancouver and pay
therefor the specified fee . The defendant resides at Hope, B .C .
He is in the freighting business and operates a freight truc k
between Hope and Vancouver . He holds a licence under the
Highway Act covering a public-freight vehicle . This licence
permits the operation of a vehicle from Hope to Vancouver ove r
the transprovincial highway and from Hope to Spuzzum through
Chilliwack, New Westminster, Choate, Emory Lodge and Yale .
The city contends that in addition to this licence the defendan t
must take out a licence under City By-law No. 2296 and its
amendments . The appeal was argued a.t Vancouver befor e
FrsTEn, J. on the 27th of January, 1939 .

McTaggart, for City of Vancouver .
The defendant, in person .

Cur. adv. volt.
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15th February, 1939 .

FIsuER, J. : This is a case stated by H . S. Wood, Esq., K.C . ,
police magistrate in and for the city of Vancouver, pursuant t o
the Summary Convictions Act, R .S.B.C. 1936, Cap. 271 .

On October 24th, 1938, the learned magistrate dismissed th e
charge against the respondent wherein he was charged as follows :

H. L. Woods, you are charged that at the city of Vancouver on the 18th
day of August, 1938, being a person using a vehicle for the purposes of you r
business within the said City of Vancouver, unlawfully you did fail t o
procure a licence in respect thereof from the city of Vancouver and pa y
therefor the specified fee .

The appellant, city of Vancouver, appeals from such dismissa l
and in the case stated the magistrate says that it was prove d
before him :

(a) That the respondent resides at Hope in the Province of Britis h
Columbia, and operates freight trucks, including a freight truck numbe r
C.Z . 327, between Hope aforesaid and the city of Vancouver, in the Province
of British Columbia aforesaid ;

(b) That for the above truck, C .Z . 327, the respondent holds a licence ,
registration number 175456, under the Highway Act, being Cap . 116 ,
R .S .B .C. 1936, covering a public-freight vehicle a copy of which licence i s
attached hereto and made part of this case ;

(c) That the city of Vancouver duly passed the following bylaw s, num-
ber 2296 and number 2453, both of which are attached hereto and made par t
of this case ;

(d) That on the 18th day of August, 1938 . the respondent sent the sai d
truck, C .Z. 327, into the city of Vancouver aforesaid, and loaded up th e
said truck with goods in the city of Vancouver aforesaid, and did on sai d

date take the said goods out to Hope aforesaid, in the truck aforesaid ,

through a portion of the city of Vancouver aforesaid, to wit, Kingsway ;
(e) That the respondent is in the trucking business, that is to say, th e

business of transporting goods, for delivery to persons other than himself,
and was engaged in such business within the city of Vancouver by mean s

of the operation of said truck therein, in the manner aforesaid, on the sai d
18th day of August, 1938, which operation was the subject of the charg e
aforesaid ;

(f) That respondent's truck aforesaid was on the 18th day of August ,
1938, aforesaid, so operated within the said city of Vancouver, as a "public-
freight vehicle" within the meaning of the Highway Act aforesaid ;

(g) That the respondent did not hold any licence from the city of Van-

couver under By-law 2296 as amended by By-law 2453 . aforesaid, in th e
premises.

The questions submitted are as follow :
First : Was I right in deciding that By-law 2296, as amended by By-law

2453, aforesaid, does not cover this ease and therefore does not warrant a

conviction on the aforesaid charge?
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Second :

	

Does the licence

	

175456 under the Highway Act aforesaid, S .C.

operate in any way to prevent the city of Vancouver aforesaid from impos- 193 9
ing a licence on the respondent or to prevent his being charged as aforesai d

and convicted thereunder in the premises? REX

With respect to the facts I am confined to those set out in the w v .
case stated and I deal with the matter on such basis . In his

Fisher, J.oral reasons for judgment the magistrate said, in part, a s
follows :

The licence held by the defendant under the Highway Act permits th e

operation of the vehicle between the following termini and on the followin g

routes only : from Hope to Vancouver over the transprovincial highway ,

and from Hope to Spuzzum through the following intermediate points :
Chilliwack, New Westminster, Choate, Emory Lodge and Yale.

It is contended by the city that in addition to this licence the defendan t

must take out a licence under By-law 2296, which by-law was put in as a n

exhibit with its amendments.

The material portions of this by-law are as follow :

"Section 4 : Every person carrying on, maintaining, owning or operatin g

within the city any of the several trades, occupations, callings, businesses ,

undertakings or things which are hereby defined and classified as set fort h

in section 5 hereof, or in Schedule `A' of this by-law or who operates an y

of the vehicles for hire or other conveyances hereinafter designated an d

described, shall procure a licence therefor, and shall pay the amounts i n
respect thereof set forth in Schedule `A' hereto .

"Section 5 : The following persons shall take out and procure from, th e

city a licence in respect of any of the several trades, occupations, callings ,

businesses, undertakings or things following :

"(2) Every person owning or using any cart, wagon, truck or auto -

mobile for the purpose of his business . "

The prosecution relies on the case of The King v . F. R. Stewart & Co . ,

[ (1928)] 39 B .C . 401 ; also found in [1928] 1 W.W.R. 586; that is the

report I have before me . There it was held that the Stewart Company mus t
take out a licence in the city of North Vancouver, where they were deliver-

ing goods, under a by-law, which reads :

"35 . From every owner of every truck plying for hire or used for the

delivery of wood, coal, merchandise, or other commodity, twenty dollars fo r

every six months for each truck. Where the owner of such truck is paying

to the municipality a licence fee as a merchant, the licence fee for eac h
truck or delivery conveyance shall be reduced to five dollars for every six
months . "

The wording of that by-law is explicit, but it is not clear to me that i n

the present legislation the city intended to cover a ease such as the on e

before me .

Counsel on behalf of the city of Vancouver submits that th e
section of the by-law under which the licence fee mentione d
in the case stated was imposed is in exact compliance with th e
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power given by the Vancouver Incorporation Act, 1921, B .C .
Stats . 1921 (Second Session), Cap. 55, Sec. 163 (130), and that
this is sufficient under the Stewart case, supra. Said section 163
(130) reads as follows :

163 . The Council may from time to time pass, alter, and repeal by-law s
for the following purposes :-

(130 .) For licensing all persons or corporations using any carts, wagons ,
trucks, or automobiles, or other conveyances, for the purpose of their busi-

ness, and for classifying such carts, wagons, trucks, or automobiles ; fo r

controlling and restricting the weight and width of all loads, and for dif-

ferentiating in the fees to be imposed on such classes of carts, wagons,
trucks, or automobiles .

The question therefore arises as to the power given by th e
Vancouver Incorporation Act, 1921, as aforesaid and, as it mus t
be admitted that the by-law cannot go and was not intended t o
go beyond the statutory power conferred by the Legislature, th e
real issue is as to the construction of the words of the statute a s
aforesaid . In construing such words the object undoubtedly is
to see what is the intention expressed by the words used . See
River Wear Commissioners v. Adamson (1877), 2 App. Cas .
743, at 763 ; 47 L.J.Q.B. 193, per Lord Blackburn. In the
present case therefore one must consider whether the intention
of the Legislature, as expressed by the words used, was to cove r
such a case as this and to give power to the city of Vancouve r
to prevent an outsider, who has paid for and obtained a licence
from the Provincial Department of Public Works to transpor t
freight on the said truck between Hope and Vancouver, from
picking up or delivering the freight in the city of Vancouver
until he has paid another licence fee to the city of Vancouver .
It must be admitted that the Legislature might have so intended
but the question is whether such was the intention of the Legis-
lature as expressed by the words used and I think the words o f
such a statute as well as the by-law must be strictly construed .
It is quite apparent that section 290 (34) of the Municipal Act,
R.S.B.C. 1924, Cap. 179, as enacted in 1925 by Cap. 35,
See. 28, as well as the by-law, dealt with in the Stewart case ,
supra, contained the words "truck . . . used for the
delivery of wood, coal, merchandise" and in the Stewart case,
39 B.C. at p . 403, McPHILLIPS, J.A. said :
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The statutory provision plainly indicates the intention of the S . C.

Legislature to give protection to the municipalities against outside trucks,
193 9

that is, trucks not covered by municipal licence used for the delivery o f
merchandise within the municipality . REx

On the other hand it is apparent that neither the section of

	

v
WOOD

the Vancouver Incorporation Act, 1921, as aforesaid nor th e
by-law in question herein contains the words "using any trucks Fisher"' '

for the delivery of merchandise ." It may be argued that the
words "using . . . any trucks for the purpose of their
business" mean the same thing or at least are sufficiently explici t
to cover such a case as the present one, but this argument cannot
prevail unless the words strictly construed express the same or
such intention. My view is that a reasonable inference fro m
the use of different words would be that the intention expressed
was different but in any event I think the statutory provision as
aforesaid does not clearly and unequivocally express an intentio n
to give power to the city of Vancouver to prevent an outsider ,
who has paid for a Provincial licence as aforesaid to transpor t
freight on the said truck between Hope and Vancouver, fro m
picking up or delivering the freight in the city of Vancouver
until he has paid for an additional licence in respect thereof
from the city of Vancouver allowing him to do so . I would say ,
therefore, as the learned magistrate says, that "it is not clea r
to me that in the present legislation the city intended to cover a
case such as the one before me" and I would answer the questions
as follows :

First : Yes .
Second : The city of Vancouver has not at present the statutory

power to impose a licence upon the respondent in the premises .

Appeal dismissed.
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REX v. NYCHUK .

Municipal Act—By-law providing for building permit—Erection of building
without permit — Conviction — Certiorari

By-law-Validity-Convic-tion quashed—Appeal—R.S.B .C . 1924, Cap . 179, Sec. 54, Subsec. (56)
(ii) ; 1936, Cap . 199, Sec. 59 (52)—B .C. Stats . 1933, Cap .46, Sec. . .

On October 7th, 1938, the defendant applied to the city building inspector

for a permit to build upon a lot owned by him in the city of Kelowna.

The inspector refused to grant a permit on the ground that it woul d

depreciate the value of surrounding property . On proceeding to buil d

the defendant was convicted for unlawfully erecting part of a building

without a permit having been first obtained from the inspector a s

provided in section 2 of the Fire Limits and Building Regulation By-la w

of said city . Upon certiorari proceedings, it was held that subsection

(56) (ii) of section 54 of the Municipal Act, R .S .B .C . 1924, Cap . 179,

authorized the council to pass a by-law "For regulating the erection an d

construction of buildings," that this does not give the power to prohibit .

The by-law in question purports to require a permit for the "Construc-

tion, erection . . . of any building or part thereof within the city

limits ." The Legislature did not give so broad a power, and section

2 (a) of the by-law is invalid.

Held, on appeal, reversing the decision of ,UTAasox, J. (O'HALLORAN, J.A.

dissenting), that the penalty section 2 (i) of the by-law has not bee n

challenged, and the inquiry narrows down to a consideration of sectio n

2 (a) . This section was made pursuant to section 59 (52) of the

Municipal Act, R .S .B .C. 1936, Cap. 199, which is as follows : "In every

municipality the Council may . . . make, . . . by-laws . . .

for any of the following purposes, that is to say : (52) For requiring

. . . , owners, . . . to obtain and hold a valid permit . .

before commencing and at all times during any erection, . . . [of]

buildings and structures of the kind, description, or value specified in

the by-law." Section 2 (a) of the by-law is a valid exercise of the powe r

conferred by said section 59 (52) .

The respondent constructed a building without a permit . Section 2 (a )

requires him to have a permit before doing so and as section 2 (a) is a

valid exercise of the authority conferred by section 59 (52) of th e

Municipal Act, R .S .B .C . 1936, the magistrate had jurisdiction to try

and convict him for breach of section 2 (a) .

APPEAL by the Crown from the order of AIANso: , J . of the
9th of December, 1938 (reported, 53 B .C . 272), whereby a
conviction of the respondent for that he unlawfully did o n
Friday, the 21st of October, 1938, at the city of Kelowna, i n
the county of gale, erect part of a building without a permit
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for such erection having first been obtained from the inspector ,
as provided in section 2 of the Fire Limits and Building Regula-
tion By-law being By-law No. 668 of The Corporation of th e
City of Kelowna, as amended by By-law No . 736 of the said
corporation, contrary to the provisions of such by-laws, was
declared invalid and quashed.

The appeal was argued at Victoria on the 12th and 13th o f
January, 1939, before MARTIN, C.J.B.C., MACDONALD, Mc-

~RTIE, SLOAN and O'HALLORAN, JJ .A .

Maitland, K.C . (Weddell, with him), for appellant : The
respondent erected a building without a licence and was con-
victed . On certiorari the learned judge quashed the conviction
and declared the by-law ultra wires . He held the statute did no t
authorize it : see Rex v. Brandilini (1926), 38 B .C. 87 ; Rex

v. Nat Bell Liquors, Ld., [1922] 2 A.C . 128. On the question
of the validity of the by-law see Carrick v. Corporation of Point

Grey (1927), 38 B.C. 481 at p . 485 ; Kruse v. Johnson, [1898]
2 Q.B. 91. He says "regulation" does not give the power t o
"prohibit." Subsection (52) of section 59 of the Municipal Act ,
R.S.B.C. 1936, Cap. 199, gives us the power : see Municipal
Corporation of City of Toronto v . Virgo, [1896] A.C. 88 ; Rex
v. Mould (1920), 28 B.C. 221 ; The City of Montreal v. Morgan
(1920), 60 S .C.R. 393, at pp. 400 and 404. See also sections 1 5
and 24 of the Town Planning Act. The refusal of a permit is a
question for mandamus and not certiorari : see Ashton v . Wain-
wright, [1936] 1 All E .R. 805 . He did not have his permi t
and is liable .

Galbraith, for respondent : We say this is prohibition an d
the by-law goes beyond the powers given the municipality : see
Municipal Corporation of City of Toronto v . Virgo, [1896 ]
A.C. 88 ; Great West Saddlery Co . v. The King, [1921] 2 A .C .
91 ; 90 L.J.P.C. 102 ; 58 D.L.R. 1 ; John Deere Plow Com-
pany, Limited v. Wharton (1914), 18 D .L.R. 353 ; [1915]
A.C. 330. This is not a regulation it is a prohibition : see Falls v .
Shamrock Fuel Co., [1924] 4 D.L.R. 863 ; City of Toronto v .
Foss (1913), 10 D .L.R. 627 ; Rex v. Sung Chong (1909), 14
B.C. 275 ; Rea; v . Cope and Frey (1906), 4 W.L.R. 253 ; Re
By-Law 92, Town of Winnipeg Beach (1919), 50 D.L.R. 712 ;
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Regina v . On Hing (1884), 1 B .C. (Pt. 2) 148 ; City of

Toronto v . Elias Rogers Co . (1914), 19 D.L.R . 75, at pp. 85

to 91 .
Maitland, replied .

Cur. adv. vult .

14th March, 1939 .

MARTIN, C.J.B.C . : The Court is of opinion, our brother
O'HALLORAN dissenting, that this appeal should be allowed .
We will hand down our reasons, and our brother MOQUARRI E
authorizes us to say he is in accord with the majority of th e
Court .

Meanwhile I shall content myself by saying, briefly, that in
my opinion the writ of certiorari was improvidently issued and
has resulted in confusion from the failure below to distinguish
between the jurisdiction of the magistrate and the wrongful
exercise, assuming it to be so, of the powers of the buildin g
inspector, the appropriate remedy for which was, under th e
circumstances, mandamus Rex v. Farnborough Urban Council,

[1920] 1 K.B . 234, and cf. Rex v. Minister of Transport ,

[1927] W.N. 128 .
I agree with the reasons about to be handed down by my

brother SLOAN .

MACDONALD, J.A . : The respondent was convicted for breac h
of a building regulation by-law of the city of Kelowna unde r
sections 2 (a) and 2 (i) set out in the reasons for judgment o f
my brother SLOAN . If authority was conferred upon th e
municipality to pass this section of the by-law and it is no t
rendered nugatory by other sections that might be held to b e
ultra vires and respondent—as he did—erected a building with -
out a permit, then clearly he was properly convicted . The
authority to enact sections 2 (a) and 2 (i) is conferred by
section 59 (52) of the Municipal Act also referred to by my
brother SLoAN. An examination of the proceedings brough t
before us on certiorari show that the magistrate did not act with -
out jurisdiction. To go further afield is to enter upon a dis-
cussion of irrelevant matters .

A would allow the appeal.

C . A.

1939

REX
v .

N YCHUK
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MCQUARRIE, J .A . : The learned judge below in his reasons
for judgment holds that section 2 (a) of the by-law is invali d
and that the conviction is invalid and must be quashed .

The respondent was convicte d
for that he, the said William Nychuk . . . at the city of Kelowna, in

the county of Yale aforesaid unlawfully did erect part of a building without

a permit for such erection having been first obtained from the inspector as

provided in section 2 of the Fire Limits and Building Regulation By-law ,

being By-law No . 668 of The Corporation of the City of Kelowna, as amended

by By-law No. 736 of the said corporation, contrary to the provisions of suc h

by-laws and contrary to the form of the statute in such case made and

provided . . . .

He was fined $10 and costs with the usual alternative in case o f
default of payment. The relevant provision of the by-law, sec-
tion 2 (a), as amended, reads as follows :

The construction, erection, alteration, rebuilding, repair, or removal o f

any building or structure within the city limits, shall not be commenced o r

carried on by any person until a permit for such work shall first have been
obtained from the inspector.

It appears to be common ground that legislative authority
for that provision is contained in subsection (61d) of section 5 4
of the Municipal Act, R.S.B.C. 1924, Cap. 179, as re-enacted
by section 10 of Cap . 32, B .C. Stats. 1928, which, in part, read s
as follows :

(61d.) For requiring contractors, owners, or other persons to obtai n

and hold a valid permit from the Council, or from the proper official s

authorized from time to time by resolution or by-law of the Council fo r

such purpose, before commencing and at all times during any erection ,

installation, addition, repair, or alteration of gas pipes and fittings, plumb-

ing, electrical wiring, sewers, drains, tents, signs, gasoline tanks and pumps ,

and all similar works and things and buildings and structures of the kind,

description, or value specified in the by-law ; . . .

The learned judge in his said reasons for judgment furthe r
states that the respondent made four submissions ((1938), 5 3
B.C. 272, at 273) :

(a) That the by-law in question was ultra vires of the municipality in

that it authorized a prohibition and not merely a regulation ; (b) that the
information did not disclose an offence under the by-law ; (e) that there

was no evidence before the justice that the applicant's land and buildin g
was within the city of Kelowna ; (d) that there was no evidence before th e

justice of any act on the part of the applicant in violation of the by-law .
Submissions (b), (e) and (d) are not sustained and the sole question

to be determined is that raised by submission (a) .
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I quote further from his reasons for judgment as follows
(pp. 273-4) :

REX
V.

The by-law, it is contended, was a valid by-law under the Municipal Act .

By 1933 Cap . 46, Sec . 4, section 54 (56) of the Municipal Act was repealed

NYCxug and the following clause substituted :

"(56 .) (i .)

	

For the appointing of a building inspector and defining hi s
McQuarrie ,

J . a . duties :

"(ii.) For regulating the erection and construction of buildings, and for

prohibiting the erection of wooden buildings, or any addition to or altera-

tion of wooden buildings, within the fire limits of the municipality, except

with the authority in writing of the building inspector ; and for prohibitin g

the rebuilding or repairing of a wooden building within the fire limits whic h

has deteriorated by decay or been damaged by fire to the extent of fort y

per cent . of its value . "

It is common ground also that the respondent had no permi t
and that he erected a part of the building.

On the hearing before us counsel for the respondent adopte d
the reasons for judgment of the learned judge below and I tak e
it the respondent is limited to ground (a) above stated .

It is to be noted that the learned judge finds and based hi s
judgment on section 2 (a) of the by-law being invalid and there -
fore holds that the conviction is invalid and must be quashed .
The formal order of the Court does not quash or declare an y
part of it to be invalid .

It is true that the respondent complains that he was illegall y
refused a building permit and in his reasons for judgment th e
learned trial judge expresses the opinion that (p . 275 )
. . . there is nothing in the Municipal Act empowering the council to

pass a by-law authorizing its building inspector to refuse a permit upon th e

grounds on which the refusal here was based .

But this appeal, as I see it, is confined to the order made and
entered herein and in fact the notice of motion, dated the 3r d
of November, 1938, on which these proceedings were initiated
is expressly restricted to an application for a writ of certiorari

to remove into the Court the record of the said conviction and t o
set aside the conviction . If the respondent's purpose was t o
force the building inspector to issue a permit to him, in m y
opinion, be has misconceived his remedy . He clearly submitted
himself voluntarily to the jurisdiction of the council and th e
building inspector in his application for a permit, which is par t
of the record herein, and if refusal to grant a permit to hi m

34
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was illegal there may have been proper proceedings which h e
could have taken to enforce his right to one but, in view of the
conclusion I have arrived at, I do not feel it incumbent upo n
me to go into that phase of the matter in detail . In any event
the respondent should not have taken the law into his own hands.
But even if the Court should hold that the proper procedure wa s
followed here by the respondent I think that the learned judg e
below was in error in his opinion that section 2 (a) of the by-la w
is invalid and in that respect I think reference should be mad e
to The City of Montreal v. Morgan (1920), 60 S.C.R. 393 cited
by counsel for the appellant . This is clearly regulation and not
prohibition. I would adopt the reasoning of Anglin, J ., in The
City of Montreal v . Morgan, supra, as follows (p. 400) :

Power to regulate does not imply [generally] power to prohibit [City o f
Toronto v . Virgo, [1896] A .C . 88, at p . 93] . . . . But [it] necessarily

implies power to restrain the doing of that which is contrary to the regula-

tion authorized, and in that sense and to that extent involves the power t o
prohibit . . . .

In the case at Bar also there is clear legislative authority fo r
section 2 (a) of the by-law as hereinbefore set out in subsectio n
(61d) of the Municipal Act as re-enacted by section 10 of
Cap . 32, B.C. Stats. 1928. At first blush it might be though t
that the said provision in the by-law was defective inasmuch as
it does not specify the kind, description or value of the building s
affected but reference should be made to section 43 of the by-la w
which contains a description of the buildings aimed at in th e
following words :

"Building" means a combination of materials to form a construction that

is safe and stable, and adapted to permanent or continuous occupancy for
residence, business, assembly, or storage purposes ; the term "building"
shall be construed as if followed by the words "or part thereof . "

"Structure" is also defined in the same section of the by-law
as follows :

"Structure" means a combination of materials, other than a building, t o
form a construction that is safe and stable ; including among others ,

stadiums, gospel and circus tents, reviewing stands, platforms, stagings ,
observation towers, radio towers, sheds, coal bins, fences, and display signs ;
the term "structure" shall be construed as if followed by the words "o r
part thereof."

Those definitions read in conjunction with said section 2 (a )
of the by-law make the latter complete . I, therefore, am of
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opinion that the appeal should be allowed and the conviction o f
the magistrate restored.

SLOAN, J .A . : This is an appeal by the Attorney-General from
an order of Mr. Justice MANSON quashing, on certiorari pro-
ceedings, a conviction against the respondent for a breach of th e
Fire Limits and Building Regulation By-law of The Corporatio n
of the City of Kelowna upon the ground that the section 2 (a )
and a part of section 2 (e) of the said by-law are ultra vires .

Now, on certiorari, as Lord Sumner said when delivering th e
judgment of the Board in Rex v. Nat Bell Liquors Ld., [1922]
2 A.C. 128, at pp . 154-5 :

The object is to examine the proceedings in the inferior Court, to se e

whether its order had been made within its jurisdiction

and I propose to limit my consideration of this matter to the on e
question : Was there jurisdiction in the magistrate to convict ?
The answer to that question involves the determination of th e
validity or invalidity of the said by-law .

It is perhaps convenient at this point to set out the conviction .
In part, it is as follows : [already set out in the judgment of
MCQUARRIE, J.A . ]

Section 2 of the said by-law contains a number of provision s
numbered and lettered from 2 (a) to 2 (it) but it is necessary
to consider only sections 2 (a) and 2 (i) because if these two
sections are -infra vires the jurisdiction of the magistrate i s
beyond question . Sections 2 (a) (as amended) and 2 (i) rea d
as follows :

2 (a) : [already set out in the judgment of MCQLARRIE, J .A.I .

2 (i) If any building, or part of a building of any description, shall be

constructed, erected, altered, or repaired within the city limits without a

permit for such construction, erection, alteration, or repair having been

first obtained as in this section provided, the owner of the land on whic h

such building is constructed, erected, altered, or repaired shall be guilty

of an infraction of this by-law, and such building shall be removed by o r

at the expense of the owner .

The penalty section 2 (i) has not been challenged ; thus the
inquiry narrows to a consideration of 2 (a) .

Section 2 (a) was made pursuant to section 59 (52) of the
Municipal Act, Cap . 199, R.S.B.C. 1936 (I give the revise d
statute reference for convenience) which, so far as relevant,
is as follows :
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In every municipality the Council may . . . make, . . . by-laws
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. . . for any of the following purposes, that is to say :
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(52) For requiring owners, . . . to obtain and hold a valid permit

.

	

. , before commencing and at all times during any erection, . . .

	

RE x

[of] buildings and structures of the kind, description, or value specified

	

v.

in the by-law .

	

NICHU K

In my view section 2 (a) of the by-law is a valid exercise of Sloan, i .A.

the power conferred by said section 59 (52) .
I cannot, with deference, attach much weight to the submis-

sion that whereas the Act delegates power to require a permi t
before commencing the erection of a building the by-law
exceeds that power by prohibiting the commencement withou t
a permit . The language of the Act authorizes the municipalit y
to require the permit as a condition precedent to the commence-
ment of a building operation . In truth the Act gives power t o
require an owner to hold a valid permit not only before but "a t
all times" during the construction of his building .

I view the word "requiring" in the sense that it is used in
the statute in question as synonymous with "demanding ." I
know of few better ways of enforcing that demand than by the
making of a by-law which compels the prospective builder t o
procure his permit before he shall be allowed to commence hi s
construction . The power to require or demand the procuration
of permit would be nugatory unless it involves a power to pro-
hibit the builder from proceeding in defiance of that require-
ment. Slattery v. Naylor (1888), 13 App. Cas. 446, at pp .
449, 450.

In my opinion the validity or invalidity of section 2 (a) o f
the by-law does not depend upon whether it is a regulation o r
prohibition and in consequence Municipal Corporation of City

of Toronto v. Virgo, [1896] A.C . 88, and like cases are of n o
application . The statute uses the word "requiring"—not

regulating."
The word "requiring" must be considered in its primar y

meaning and not as connotatively meaning "regulating" for it is
clear that when the Municipal Act confers authority to regulat e
it does so by the use of express language . In this connection it is
significant that under section 59 by-laws may be made : (43) (b )
for regulating the erection and construction of buildings ; (43)
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(b) for prohibiting the erection of wooden buildings within th e
fire limits of a municipality ; (44) for authorizing the pulling-
down or removal of buildings ; (47) for prevention of altera-
tions of plans ; (53) for compelling the providing of emergency
exits . It will be seen from the few examples I have given that
the Legislature used a wide range of expression in its delegation
of authority to municipalities and there is no reason why th e
word "requiring" should be given any strained or artificial
meaning which clearly was never intended .

Counsel for the respondent made a determined attack upo n
the validity of section 2 (e) of the by-law which reads as follows :

2 (e) If, however, he [i.e ., the building inspector] considers that suc h

proposed work is not in accordance with this by-law and the statutes o f
the Province of British Columbia and the Dominion of Canada relatin g

thereto, or any of them, or with any rules, regulations, or ordinances mad e

thereunder, or that sufficient provisions have not been made in regard t o

public safety, fire, sanitation, ventilation, or that such work, if carried out,

will be a deformity or incongruity or that it is likely to depreciate the

assessable value of adjacent property, he shall refuse a permit, and if th e

proposed work is to rebuild or repair a wooden building within the fir e

limits of the city which has deteriorated by decay or been damaged by fir e

to the extent of forty (40) per cent. of its value, he may refuse a permit .

In any such a case he shall retain the plans and specifications in the city
offices .

Respondent's counsel submitted that the Act gave no powe r
to refuse to issue a permit or alternatively no power to refus e
upon the grounds specified in section 2 (e) .

In the view I take I consider it unnecessary to deal with thi s
submission and I expressly refrain from expressing any opinion
as to the validity or invalidity of this section. Assuming, how-
ever, his argument to be well founded and that 2 (e) is either
wholly or in part ullra vises that has no relation to the jurisdic-
tion of the magistrate to determine whether the responden t
violated the provisions of section 2 (a) . It is the authority of
the building inspector to refuse to issue a permit that is involve d
in the validity or invalidity of section 2 (e)—not the jurisdictio n
of the magistrate to try an accused person for constructing a
building without the permit required under 2 (a) . There is no
element in 2 (e) which is an essential ingredient in the proof of
the charge . The question as to the validity or invalidity of 2 (e )
and whatever reasons (however fantastic) the building inspector
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may advance in explanation of his refusal to issue a permit are
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of no concern in a proceeding of this kind no matter what con-
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siderations may apply thereto in a mandamus proceeding .
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Ashton v . Wainwright, [1936] 1 All E.R. 805, at pp . 810-11 .
Nrcxu$

It is common ground that the respondent constructed a build- —
Sloan, J .A.ing without a permit . Section 2 (a) requires him to have a

permit before doing so and as section 2 (a) is a valid exercis e
of the authority conferred by section 59 (52) of the Municipa l
Act the magistrate had jurisdiction to try and convict him fo r
a breach of section 2 (a) . Whatever reasons (whether good or
bad) the respondent had for not having a permit cannot depriv e
the magistrate of jurisdiction and we are not reviewing hi s
findings of fact.

There is only one other point that requires consideration .
Counsel for the respondent submitted that section 2 (a) was
defective in that, as required by section 59 (52) of the Act, i t
does not specify the "kind, description or value" of the "build-
ings or structures" concerning which a permit is required . The
"kind [and] description" of such "buildings and structures"

to be found in the definitive sections of the by-law alread y
quoted in the reasons for judgment of my brother McQt AERI E

and therefore this submission is without foundation.
With respect, I would allow the appeal .

O' IIALLORAti, J .A . : William _\"ychuk made written applica-
tion in the required form to the building inspector of the city
of Kelowna on October 8th, 1938, for a permit to build a one-
storey building on a lot owned by him on Bernard Avenue, fo r
the stated purpose of carrying on an auto-supply business an d
residing therein with his family . According to the accompany-
ing plan, it was to cost $2,000 and to contain five rooms and a
bath-room ; the front room was adapted to carry on his busines s
of auto supplies . The building inspector forwarded this applica-
tion to the chairman of the building committee of the cit y
council for advice, stating in his letter :

As this location is perhaps out of the business zone I think it best fo r
the council to express their opinion first .

The city council considered the application and on the 12th
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of October, pursuant to instructions, the city clerk wrote th e
applicant :

Your application for a permit to build a business and residential structur e

on lot 1, map 2604, was considered by the city council at the regular meetin g

held last night when it was unanimously decided by the council they woul d

not issue the necessary trade licence to you authorizing you to carry o n

the sale of auto supplies in the proposed building as this property is in a

residential area .

On the 14th of October five ratepayers "residing or holding "
property in the neighbourhood of Nychuk's property filed a
petition with the city council in support of his application ,
stating they considered "it will not depreciate the value of th e
property in that neighbourhood . "

This was considered by the city council and the city clerk ,
pursuant to instructions, wrote the applicant again on the 20th
of October :

I was instructed to inform you it is still the opinion of the council it i s

in the best interests of the city that stores should not be erected in the

area in which map 2604 is situate . However, there will shortly be sub-

mitted to the taxpayers at a public meeting a zoning by-law defining th e

area of the business section and after a decision has been reached thi s

matter will then receive consideration on the basis of the zoning by-law .

No zoning by-law was then passed but on the 24th of Octobe r
the building inspector wrote the applicant refusing his applica-
tion to build a "combined business and residence building" ;
on the ground that in my opinion it will depreciate the value of surroundin g

property.

Previously, but on the same day, he had notified the applican t
to cease work immediately until he was in possession of a build-
ing permit . Nychuk proceeded to build and on the 1st o f
November he was convicted in that he :

Unlawfully [did] erect part of a building without a permit for such

erection having been first obtained from the inspector as provided in section 2

of the Fire Limits and Building Regulation By-law being By-law No . 668

of the City of Kelowna as amended by By-law No . 736 of the said corpora-

tion, contrary to the provisions of such by-laws . . . .

Section 2(a) and (e) of that by-law read : [Section 2 (a) i s
already set out in the judgment of McQ1 ARRIE, J .A., and 2 (e )
in the judgment of SLOAN, J.A . ]

On the 21st of November the conviction was quashed o n
certiorari proceedings by Mr . Justice MANSON on the ground s
(1) that the refusal to issue a permit was in fact a prohibition o f

C.A .
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building and therefore ultra vie-es as the power to regulate alone
is given by section 59 (43) (b) of the Municipal Act, Cap . 199 ,
R.S.B.C. 1936 ,.which gives power to pass by-laws, "For regu -
lating the erection and construction of buildings." Although in
the same subsection power is given to prohibit the erection of

REX

V .
NYCxux

wooden buildings (which this is not) ; and (2) that while sec- O'Halloran ,

tion 59 (52) of the Municipal Act, supra, enables the passin g
of by-laws :
requiring . . . owners . . . to obtain and hold a valid permit

. . . , before commencing and at all times during any erection, excava-

tion, installation, addition, repair, or alteration of gas pipes and fittings ,

plumbing, electrical wiring, sewers, drains, tents, signs, oil-burners an d

pressure-tanks, gasoline tanks and pumps, and all similar works and thing s

and buildings and structures of the kind, description, or value specified in

the by-laws ;

yet it does not contain the power to refuse the granting of a
permit .

This matter arose out of Nychuk's determination to utiliz e
his lot on Bernard Avenue to carry on his auto-supply busines s
and the city council 's determination to prevent him doing s o
because it wished to maintain that part of Bernard Avenue as a
residential area . It is clear from the evidence that the objection
was not to the building as such but to the purpose for which the
building was to be used . If Nychuk had stated in his applica-
tion that the building as designed was to be used solely fo r
residential purposes and that the front room exactly as designe d
would be used as a children's play-room, music-room, library o r
studio, instead of a store, there is not the slightest suggestion
that the building permit would have been refused . I cannot
find anywhere in the appeal book any suggestion even of a reason
why the permit was refused except the city council 's desire to
maintain Bernard Avenue as a residential street . The evidenc e
is conclusive that the refusal of the permit was not bona fide ; i t
was a "colourable" refusal ; it was not an exercise of the power
given by the parent statute for "regulating the erection an d
construction of buildings" but a device to do indirectly that
which could not then be done directly, viz ., prevention of th e
carrying on of a lawful business on Bernard Avenue and thu s
maintain it as a residential area until a by-law could be passed
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(if it could be) defining the residential and business areas of
the city of Kelowna .

After the application had been before the city council and th e
building inspector for some two weeks the building inspecto r
refused the permit on the ground it would "depreciate the valu e

O'Halloran,
of surrounding property ." In the light of what had transpire d
this could only mean that it was anticipated it would depreciat e
the value of surrounding property as residential property, i f
as and when a by-law was passed restricting the area in question
to residential purposes . This is admitted by the building inspec-
tor in his evidence cited post . Now if the city of Kelowna had
passed a by-law under statutory authority restricting Bernar d
Avenue to residential purposes (as was done for example in The

City of Montreal v. Morgan (1920), 60 S .C.R. 393), Nychuk
could have had no grounds for complaint on that score ; but it
is admitted in the city clerk's letter to Nychuk of the 20th of
October, supra, and also in his evidence that this had not been
done ; it is there stated that a zoning by-law was shortly to b e
submitted to the taxpayers defining the area of the busines s
section . The evidence can lead to no other reasonable conclusion
than that the refusal to grant the permit was not an untram-
melled exercise of his duty by the building inspector in th e
course of regulation of building and construction but was
dictated by the efforts of the city council unlawfully to preven t
a lawful business being carried on, on Bernard Avenue befor e
the zoning by-law was submitted to the ratepayers .

The building inspector under cross-examination, corroborated
by the city clerk, stated that he arrived at the opinion the build-
ing would depreciate the value of adjoining property, by reaso n
of information given him by the council that the business are a
should not be extended beyond certain limits ; and that hi s
refusal of the permit was prompted by his intention to carry ou t
the wishes of the city council in this respect :

Mr. Gore (building inspector) . The opinion of the council apparently i s

that business premises should not be extended beyond there .

It is the opinion of the council it is in a residential area? Yes .

When did you arrive at the opinion that it would depreciate the adjoinin g

property? It was upon information given to me, that business should not

extend beyond certain limits .
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By whom? The council.

193 9
That has been your understanding from the council and you have —	

endeavoured to carry that out? Yes .

	

REx
And so as a result of this understanding you tell Mr. Nychuk that you
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cannot give him this building permit, because it is going to depreciate the NYCITIJK

surrounding property, meaning residential property? Yes.

	

O'Halloran ,

This is confirmed by the city clerk in his evidence now cited :

	

J .A.

And the building permit was refused on the ground that certain property

was considered to be in the residential area? Yes .

And the city council is endeavouring to prevent a further extension o f
business places in the residential area? Yes .

And having that in mind they have taken the position that this permi t
should not be granted and they have informed the building inspecto r
accordingly I take it. Yes .

The city council had not taken the legal steps required t o
segregate business and residential areas ; as the evidence of the
city clerk shows :

. . . and the council's views were that this proposed building woul d
be a business building erected in a residential area.

. . . That has never been defined by the council at any time? Not a s
a business area . But as a fire zone .

It was defined as a fire zone only . And that is the only definition tha t
the city have shown,that the council have shown? Yes .

It was not contended that the definition of an area as a fir e
zone carried with it zoning provisions enabling the segregation
of business and residential areas . That of course was the purpose
of the proposed zoning by-law . The building inspector having
refused the permit in order to carry out the city council's unlaw-
ful attempts to prevent the applicant carrying on a lawfu l
business on his property then laid an information against th e
applicant on instructions from the municipal authorities .

Before the learned magistrate it was not contended Nychu k
had a permit, but cross-examination brought out the uncontro-
verted evidence that the refusal of the permit was in fact a
method adopted to prevent unlawfully the carrying on of a
lawful business on Bernard Avenue . This the city council had
no right to do, and of course if it could not do so directly it coul d
not do so indirectly under the guise of refusing a building permit .

The learned magistrate however refused to direct his min d
thereto. Counsel for the city of Kelowna contended the issu e
was "permit or no permit" and objected to all evidence showing

C . A.
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Nychuk was refused the permit illegally . The learned magis-
trate accordingly, while admitting the evidence, concerned him -
self only with the fact that Nychuk did not hold a permit. He
refused to "impartially and effectually inquire, examine, delib-
erate and decide" whether the refusal was "colourable" and no t

O'Halloran,
J.A .

	

bona fide . He stated his position clearly :
In my opinion what I have to consider is this, whether or not this permit

was granted . . . whether it is right, or whether it is wrong, or

whether it is unjust, I am not here to decide. . . . What I am here t o

decide, to my mind, is that this man is charged with breaking one of th e

by-laws of the city, and this is where it begins and ends, unless it is take n

to a higher Court .

From his own statement it is apparent he refused to tak e
into consideration the uncontroverted evidence before him tha t
the refusal of the permit was a mere sham and part of a n
unauthorized plan to maintain Bernard Avenue as a residentia l
area. In so doing he refused to consider whether Nychuk was
illegally deprived of the permit . It is true he did not decide
that Nychuk was guilty notwithstanding that he had bee n
deprived of the permit legally or illegally . He did not get that
far ; but he refused to consider the evidence thereof which he
had admitted and which would have enabled him to adjudicat e
thereon. He did not adjudicate thereon ; to his mind, Nychuk
was guilty if he did not have a permit, and to his mind the fact
that Nychuk did not have a permit because he was deprived of i t
illegally was not for him to consider but for a higher Court. The
magistrat e's finding is clear that possession of a permit, was in hi s
mind "where it begins and ends ." This was a denial of a fai r
trial ; as such it was a violation of the "essentials of justice" an d
the conviction was properly quashed by Mr. Justice MANSON on
certiorari proceedings . Vide among many cases The King

(Martin) v . Mahony, [1910] 2 I .R. 695, and In re Low Hong

fling (1926), 37 B.C . 295, MARTIN, J.A. (as he then was) a t
p . 302. To quote the apt language of a distinguished judge i n
another connection "the arm of the law would have grown ver y
short and the power of the Court very feeble if that were no t
the case."

In Sharpe v. iVa.kefield (1891), 60 L.J.M.C . 73 Lord Hals-
bury, L .C. said at p . 76 :

C . A .
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An extensive power is confided to the Justices in their capacities as
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Justices to be exercised judicially, and discretion means, when it is said that
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something is to be done within the discretion of the authorities, that that 	

something is to be done according to the rules of reason and justice, not to
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private opinion—Rooke's Case, [ (1598) 1 5 Rep . 100a; according to law,
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and not humour . It is to be not arbitrary, vague, and fanciful, but legal Nvcaux

and regular .
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Vide also The King v. The Archbishop of Canterbury (1812),

	

J.A.

15 East 117 ; 104 E.R. 789 at p . 799. In The Queen v . Vestry

of St. Pancras (1890), 24 Q .B.D. 371, Lord Esher, I .R., said
at pp . 375-6 :

They [the vestry] must fairly consider the application and exercise thei r

discretion on it fairly, and not take into account any reason for thei r

decision which is not a legal one . If people who have to exercise a publi c

duty by exercising their discretion take into account matters which th e

Courts consider not to be proper for the guidance of their discretion, the n

in the eye of the law they have not exercised their discretion .

And also at p . 377 :
Even if the interpretation put on the Act . . . had been the right

one, which I think it was not, the vestry did not bring their minds to th e

question which they had to decide, and took into account circumstance s

which they ought not to have taken into account, and so did not properl y

exercise their discretion .

applied in Sadler v. Sheffield Corporation (1924), 93 L.J. Ch .
209, at 224. Refer also Rex v. Board of Education, [1910] 2
K.B. 165, affirmed in the House of Lords, [1911] A .C. 179 .
Vide also The Queen v . Bishop of London (1889), 24 Q .B.D .
213 ; Lindley, L .J., p . 240, and Lopez, L .J. p. 243 . Vide also
The Queen v. London County Council (1891), 61 L.J.M.C. 75 ,
at pp . 76-8 ; Rex v. Brighton Corporation (1916), 85 L.J.K.B.
1552, Lord Reading, C .J., at pp. 1554-5, and Rex v. Farn-

borough Urban Council, [1920] 1 K.B. 234. In the light of
the uncontroverted evidence these authorities should convinc e
that Nychuk was refused the permit illegally . In refusing to
consider this uncontroverted evidence and the legal consequence s
flowing therefrom, the learned magistrate refused to adjudicate .
In thus refusing to adjudicate and exercise his jurisdiction h e
denied Nychuk a fair trial . I may mention incidentally that
section 42 of the Summary Convictions Act, Cap . 271, R.S.B.C .
1936, compels the magistrate, in order to adjudicate, to conside r
the whole matter before him it reads in part :
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The Justice, having heard what each party has to say, and the witnesse s

1939

	

and evidence adduced, shall consider the whole matter, . . .

A municipal corporation is the creature of statute and pos-
REx

	

sesses only the powers given it by statute . Its powers are scru
v.

NYCHUK tinized closely when it tends to interfere with the common-la w
O'Halloran, rights of individuals, such as for example the use of a person' s

J.A own land. In Rex v. Sung Chong (1909), 14 B.C. 275, a
decision of the Full Court of this Province (HUNTER, C.J. ,

IRVING and MoRRIsox, JJ., HI NTER, C.J. dissenting in th e
result) the late Mr . Justice IRVING said at pp . 277-8 :

. . . but in such a ease as the present . which restrains or limits a

man's right to carry on his trade in the ordinary way, we ought to b e

satisfied that the right has been taken away from him before we uphold an y

by-law to that effect .

Among the normal rights which are available to every British subjec t

against all the world are (1) personal safety and freedom ; (2) one's good

name ; (3) the enjoyment of the advantages ordinarily open to all th e
inhabitants of the country, e.g ., the unmolested pursuit of one's trade o r

occupation and free use of the highways ; (4) freedom from maliciou s

vexation by legal process ; and (5) to one's own property .

Where a restraint is sought to be put upon any person in respect of th e

exercise of any of these natural rights, I think it is the duty of the Cour t

to assume that the Legislature did not intend to interfere with them unles s

clear and unequivocal words have been used .

As Mr. Justice Riddell said in City of Toronto v. King ,

[1924] 1 D.L.R. 1101, at 1106 :
The common law right of every man is to build upon his own land wha t

ever kind of building he sees fit, so long as it is not a nuisance, public o r

private . It requires an express statute to take away that right of property .

Prohibition cannot be attained in the guise of regulation, for
what cannot be done directly cannot be done indirectly. The
Earl of Ilalsbury, I .C., observed in Rossi v . Edinburgh Cor-

poration, [1905] A.C . 21, at 26 :
. . . if there is no legislative restriction which is appropriate to th e

particular thing in dispute, it seems to me it would be a very serious inroad

upon the liberty of the subject if it could be supposed that a mere singl e

restriction which the Legislature has imposed could be enlarged and applie d

to things and circumstances other than that which the Legislature ha d

contemplated .

The uncontroverted evidence is that this case sprang from the
attempt of the city council to prevent the carrying on of a Iawful
business on Bernard Avenue, although it had no right to do so ;
that was the object and effect of the refusal of the permit ; it
was therefore a "colourable" attempt to prohibit the carrying
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on of a lawful business in a certain area joined with a "colour -
able" attempt to prohibit the "erection and construction o f
buildings" in that area . No such power to prohibit building is
given in the Municipal Act nor did appellant 's counsel claim
there was . The power to regulate implies the existence of that
which is regulated, for as stated by Lord Davey, who delivere d
the judgment of their Lordships of the Judicial Committee in
the leading case of Municipal Corporation of City of Toronto v .

Virgo, [1896] A .C. 88 at p . 93 :
No doubt the regulation and governance of a trade may involve th e

imposition of restrictions on its exercise both as to time and to a certai n

extent as to place where such restrictions are in the opinion of the publi c

authority necessary to prevent a nuisance or for the maintenance of order.

But their Lordships think there is marked distinction to be drawn between

the prohibition or prevention of a trade and the regulation or governanc e

of it, and indeed a power to regulate and govern seems to imply the con-

tinued existence of that which is to be regulated or governed .

It should be said that no question of nuisance or maintenance
of order was urged in the case at Bar . It is an inescapable con-
clusion that the refusal of the building permit was a "colourable "
attempt to prevent the construction of business premises in a
certain area, in order to prevent entirely the carrying on of
business in that area. To my mind this is an effort to attain
more effective prohibition even than the refusal to permit cer-
tain kinds of business to be transacted in certain areas at certain
times as exemplified in Municipal Corporation of City of Toront o
v. Virgo and Rea; v . Sung Chong, supra.

In addition, as pointed out by Mr. Justice MANSON, while
section 59 (52) of the Municipal Act, supra, required a person
to hold a permit to build yet it gives no power to refuse a permit .
In my view this requirement is in the nature of a licence t o
build ; it is not incidental to the power to prohibit or regulat e
building construction as given in section 59 (43) (b) ; for if i t
is to be interpreted as "regulation" of building, then it is so
much surplusage as wide powers of regulation are already give n
in section 59 (43) (b) ; on the other hand, if it is to be interpreted
as a power to prohibit it is ultra, hires as that power is confined
to wooden buildings, which is not the case here.

For these reasons, I cannot escape the conclusion that when
the learned magistrate declined to apply his mind to the essen -
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tial considerations I have mentioned, and in the "teeth " thereof
so to speak, held that possession of the permit was the "beginnin g
and end" of the case, he did not adjudicate upon the charge
before him and did not exercise jurisdiction, as he refused t o
"impartially and effectually inquire, examine, deliberate and
decide" ; he thereby denied Nychuk a fair trial, and the result-
ing conviction was properly quashed on certiorari . I would
dismiss the appeal.

Appeal allowed, O 'Halloran, J .A. dissenting.

Solicitor for appellant : E. C. Weddell.

Solicitors for respondent : Galbraith & Kidston .

HOME OIL DISTRIBUTORS, LIMITED ET AL. v.

ATTORNEY-GENERAL OF BRITISH
COLUMBIA ET AL.

Constitutional law—Property and civil rights—Trade—Provincial jurisdic-
tion—Coal and Petroleum Products Control Board Act—Price-fixing

powers of Board—Validity—Report of Commission—Admissibility i n

evidence—B .C. Stats . 1937, Cap . 8, Secs . 14 and 15—B .N .A . Act, 1867
(30 c& 31 Viet.), Cap. 3, Secs . 91 (13) and 92 (2) .

Section 14 of the Coal and Petroleum Products Control Board Act, whic h

purports to give the Board, with the approval of the Lieutenant-

Governor in Council, price-fixing powers with respect to the sale o f

coal and petroleum products for use in the Province, was held on th e

trial to be ultra vires, since the direct result and the intended result

of the exercise of the said powers would be an interference with externa l

trade in petroleum products, and therefore the section, under the guis e

of accomplishing a local purpose, encroaches on the Dominion's juris-

diction over "the regulation of trade and commerce," and section 1 5

of said Act, which provides that where the Board has fixed a price fo r

coal or petroleum or any petroleum product, it may with the approval

of the Lieutenant-Governor in Council, declare that any covenant i n

any existing agreement for the purchase or sale within the Province o f

coal or petroleum or a petroleum product for use in the Province shal l

be varied so that the price shall conform to the price fixed by the Board ,

was held to be ultra vices .

C. A .

1939

RE x
V.

NYCau$

O'Halloran ,
J .A .

C . A.

1939

April 17, 18 ,
19, 20, 21 ,
24, 25,26 ;

June 9 .
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Held, on appeal, reversing the decision of MANSON, J., that the Act is intra
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vires, since its pith and substance is an Act to regulate particular
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businesses entirely within the Province, with control over products 	

within its territorial jurisdiction and power to fix prices, not only of HOME On,
locally produced products, but also those imported from a foreign DISTRIBU -
jurisdiction.

	

TORS LTD .

	

On the submission that the Act is ultra vires as its purpose and intent was

		

v'
ATTORNEY -

to protect the coal industry of the Province from competition from GENERAL
fuel-oil which is derived from the crude oil imported from California, OF BRITIS H
and that the intent and effect of fixing the retail price of gasoline at COLUMBIA

a lower figure than now obtains is to force the petroleum industry t o

make an increase in the price of fuel-oil, thus affording coal a preferre d

position in the local market :

Held, that the Province may divest a local company of part of its profit s

for the dual purpose of protecting the consuming public from th e

excessive cost of gasoline and of, at the game time, affording the coa l

industry protection from unfair and ruinous competition from fuel-oi l
sold below cost . This class of legislation is within the power exclu-

sively assigned to the Province to make laws in relation to property
and civil rights.

Held, further (MCQuARRIE, J.A . dissenting), that the report of the Roya l

Commission on the petroleum industry should be admitted in evidence

in so far only as it finds facts which are relevant to the ascertainmen t
of the said alleged purpose and the effect of the enactment.

APPEAL by defendants from the decision of MANSON, J . of
the 9th of March, 1939, in an action for a declaration that the
Coal and Petroleum Products Control Board Act, enacted b y
the Legislature in 1937, and the amendments thereto in 1938 ,
were in whole or in part ultra vires of the Legislature, and for
an injunction restraining Dr . W. A. Carrothers, sole membe r
of the Board appointed under the Act, from proceeding there-
under. It was held on the trial that the sections of the Act
relating to price fixing were ultra vires, and an injunction was
granted prohibiting the Board from making any order fixing th e
price of gasoline under the provisions of the Act . The price-fixing
provisions were found ultra vires on the grounds, first, that th e
power to reduce the retail of gasoline if exercised (or as in fac t
exercised by the Board) would produce the result that the
companies would be compelled to import a different type o f
crude oil with a higher gasoline and a lower fuel-oil content .
This would in fact, and was intended by the Legislature to ,
afford protection or assistance to the coal industry of the Prov-

4
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ince. The purpose of the legislation was to compel the importa -
1939 tion of a commodity different in type from that which is now

HOME OIL
imported . Secondly, the action of the Board indicated a

P,aTRIBU- deliberate intention to disregard the losses on the part of the
ToRSrLTD . plaintiffs, as the result of its orders, in the belief that the losses

ATTORNEY- would be absorbed by the parent companies in the foreign juris -
GENERAL

OF BRITISH diction. This action of the Board almost immediately prior to
COLUMBIA the amending enactment of 1938, is indicative of the intention

of the Legislature, which acted not to destroy the Board's order ,
but to frustrate the Court proceedings designed to enjoin th e
Board's action. Thirdly, the price-fixing order of the Board o r
any order of the Board lowering the wholesale price of gasolin e
in accordance with the powers conferred by the Act, could no t
by any action of the Board be prevented from directly interfer-
ing with external or interprovincial trade. Fourthly, both in
its intention and direct result, the exercise of the price-fixin g
power conferred is an interference with external and inter -
provincial trade in petroleum products .

The appeal was argued at Vancouver on the 17th to the 26th
of April, 1939, before MARTIN, C .J.B.C., cQt ARRI1 . and
SLOAN, M.A .

Wismer, K.C.,A. .-G. (d. P . Hogg, with him), for appellants :
The Coal and Petroleum Products Control Board Act, as
amended, is an Act establishing a Board to regulate and contro l
within the Province the coal and petroleum industries . The
power of regulation and control is so restricted by the Act that
it can be exercised in respect only of products and things situate d
within the Province and of transactions that take place wholly
within the Province. The words of Lord Atkin in Shannon v .

Lower Mainland Dairy Products Board, [1938] A.C. 708, at
720, apply, namely :

The pith and substance of this Act is that it is an Act to regulate par-

ticular businesses entirely within the Province, and it is therefore infra vanes

of the Province .

The Act confers no power of regulation in respect of the importa-
tion of crude oil from California, nor the import or export of
refined petroleum products . The manufacture and distribution
constitute a wholly Provincial business : see Citizens Insurance
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Company of Canada v. Parsons (1881), 7 App. Cas. 96 ;
Attorney-General for Ontario v . Attorney-General for the

Dominion, [1896] A.C . 348 ; City of Montreal v. Montreal

Street Railway, [1912] A .C. 333 ; Attorney-General for Canada

v. Attorney-General for Alberta, [1916] 1 A .C. 588 ; The King

v . Eastern Terminal Elevator Co ., [1925] S.C.R. 434 ; Toronto

Electric Commissioners v. Snider, [1925] A.C. 396 ; Lawson

v . Interior Tree Fruit and Vegetable Committee of Direction ,

[1931] S .C.R. 357 ; Chung Chuck and Mah Lai v . Gilmore

(1936), 51 B .C. 189 ; In re Constitutional Questions Determina-

tion Act and In re Natural Products Marketing (British Colum-

bia) Act (1937), 52 B.C . 179 ; Gallagher v. Lynn, [1937]
A.C. 863 ; Shannon v . Lower Mainland Dairy Products Board ,

[1938] A.C. 708 . Regulation under the Act includes by virtu e
of sections 14 and 15 a price-fixing power. The plaintiffs argue
these two sections, and they were held to be ultra wires . They
say first that the pith and substance of the Act is protection o f
coal . Section 42 of the Act provides that
the Board . . . shall not fix the price of any product or commodity for

the purpose of affording protection or assistance to any other product ,

commodity or industry .

We say the Province has the right to fix a just price for any
commodity in the Province, regardless of the fact that competin g
commodities may thereby benefit . Secondly, they say the busi-
ness is interprovincial and international, in that the companie s
engaged are controlled by outside companies, some of which
produce crude oil and the crude oil is imported . Extraprovincia l
ownership cannot affect the constitutionality of the Act : see
Great West Saddlery Co . v. The King, [1921] 2 A .C. 91, at p .
100 . Importation of crude oil is not affected by the Act . Thirdly ,
they say the business of producing gasoline is interrelated t o
that of producing fuel-oil, so that the price of one depends on
the price of the other . The answer is that it is one of the inescap-
able consequences of price-fixing, regardless of the nature of
the commodity of which the price is fixed . Fourthly, they say
the purpose and effect is so to regulate that the regulation is th e
regulation of trade and commerce . The learned judge said th e
direct result of the exercising of price-fixing power, and the
intended result is an interference with external trade in petro -
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leum products . If the companies voluntarily change the typ e
1939

	

of crude oil imported, that is merely incidental to the exercise
by the Province of its undoubted legislative jurisdiction t o
regulate the coal and petroleum businesses within the Province :
see Gallagher v . Lynn, [1937] A.C. 863, at p . 868 . The Board
has jurisdiction in respect of the following : (1) Operations in
refineries in British Columbia ; (2) wholesaling in British
Columbia ; (3) storage in British Columbia ; (4) transporta-
tion in British Columbia ; (5) retailing in British Columbia .
Volumes one and two of the Macdonald Report should not be
admitted in evidence : see Assam Railways and Trading Co . v .

Commissioners of Inland Revenue, [1935] A.C . 445, at p . 457 ;

Attorney-General for Alberta v . Attorney-General for Canada,

[1939] A.C. 117, at pp. 130-31 ; Rex v. Nat Bell Liquors, Ld. ,

[1922] 2 A.C. 128. It is submitted that the purpose of th e
Legislature is to legislate regarding the petroleum industry a s
a particular business in the Province, and also that the effect i s
adequately circumscribed within the Province, and any extra -
provincial effect is merely incidental : see Hodge v. The Queen

(1883), 9 App. Cas. 117 ; Attorney-General for Ontario v .

Attorney-General for the Dominion, [1896] A.C. 348 ; Brewers

and Maltsters' Association of Ontario v . Attorney-General fo r

Ontario, [1897] A.C. 231 ; Attorney-General of Manitoba v .

Manitoba Licence Holders' Association, [1902] A.C . 73 ; Cana-

dian Pacific Wine Co . v. Tuley, [1921] 2 A.C. 417 ; In re

Grain Marketing Act, 1931, [1931] 2 W.W.R . 146, at p . 181 .

J. W . deB. Farris, I .C . (Symes, and T. E. H. Ellis, with
him), for respondents : Price-fixing regulations operate exter-
nally. The regulations are intended to force the industry t o
reduce its cost of operation by conducting its business mor e
economically. The regulations are directed at abuses which are
local, particularly a reduction of the number of service stations .
The regulations are ultra vires for two reasons : First, the
regulation is not a direct method of regulation . It does not strike
directly at the evil to be remedied . The tendency of the regula-
tion is to effect conditions and practices outside the Province a t
least equally with those within . It is the general tendencies of
the price reduction which determine its validity and not th e

HOME OIL
DISTBIBU -

TOBS Lm .
V.

ArrOR\ EY-
f ENERA L

OF BRITIS H
COLUMBIA
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results in particular instances : see Rex v. Caledonian Collieries ,

[1928] A.C. 358 ; Attorney-General for British Columbia v .

Canadian Pacific Ry. Co., [1927] A.C. 934, at 938 . Second ,
assuming the price-fixing regulations are operative as claimed
on the so-called abuses, namely, excessive number of stations and
costly form of advertising, they are in fact the regulation o f
trade which is not confined to the Province . The regulations may
be looked at in two ways : one, as regulations of the operating
company ; two, as regulations of the trade or industry. As to
the first, the price-fixing regulation regulates the parent com-
pany outside the Province and not merely the local subsidiary .
The operation of a price-reducing regulation is the same as th e
operation of a tax : see Attorney-General of Manitoba v . Attor-

ney-General for Canada, [1925] A.C. 561 ; Attorney-Genera l

for British Columbia v . McDonald Murphy Lumber Co ., [1930]
A.C. 357 . In considering the substance of the regulations t o
determine on whom the burden of reduction falls see Palmolive

Manufacturing Co. (Ontario) Ltd. v. The King, [1933] S.C.R.
133, at p . 140. A Province cannot impose a direct tax for a
purpose outside its powers : see In re Insurance Act of Canada,

[1932] A .C. 41 . As to the second, in reality it is the trade that
is regulated, and section 91 (2) of the B.N.A. Act refers to not
the regulation of trading companies but the regulation of trade
and commerce : see In re The Regulation and Control of Radio

Communication in Canada, [1932] A.C. 304 . These regulations
in their purpose strike at the business not merely locally, but i n
its whole international structure. The price-fixing powers of
regulation are not within property and civil rights in the Prov-
ince, because they relate to property and civil rights outside th e
Province, to the regulation of trade which is external, trade
local and external indiscriminately, and because the effect o n
external trade is not ancillary or incidental, but direct and i n
the same aspect . The price-fixing regulations are in relation t o
trade which is not purely local . There has been no case which
extends the powers of the Province to the extent claimed in thi s
legislation : see Attorney-General for Manitoba v . Attorney-

General for Canada, [1925] A .C. 561 ; Lawson v . Interior Tre e

Fruit and Vegetable Committee of Direction, [1931 ] S.C.R.
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357. Secondly, the regulations are not matters of property an d
civil rights in the Province but are regulations of trade, as trade in
their external aspects. The cases dealing with the words "in rela -
tion" are Attorney-General for Ontario v. Attorney-General fo r
the Dominion, [1896] A.C. 348 ; City of Montreal v . Montreal
Street Railway, [1912] A .C. 333 ; Attorney-General for Ontari o
v . Attorney-General for Canada, [1916] 1 A.C. 598 ; Attorney-
General of British Columbia v. Attorney-General of Canada,
[1924] A.C. 222 ; Attorney-General of Manitoba v . Manitoba
Licence Holders' Association, [1902] A.C. 73 at p. 78 ; Shannon
v . Lower Mainland Dairy Products Board, [1938] A.C. 708 ;
Attorney-General for the Dominion of Canada v . Attorneys -
General for the Provinces of Ontario, Quebec and Nova Scotia ,
[1898] A.C. 700 ; Attorney-General for Ontario v. Reciprocal
Insurers . [1924] A.C. 328 ; Reference re The Natural Products
Marketing Act, 1934, and Its Amending Act, 1935, [1936]
S.C.R. 398 ; Brophy v. Attorney-General of Manitoba, [1895 ]
A.C . 202. Thirdly, as to how far regulations may be considere d
purely local and within property and civil rights within th e
Province, subjects that in one aspect and for one purpose fal l
within section 92, may in another aspect and for another pur-
pose fall within section 91 : see Dodge v. The Queen (1883) ,
9 App . Cas . 117 ; Larkin v . Long, [1915] A .C . 814 ; Forbes v .
Attorney-General for Manitoba, [1937] A .C . 260. The basis
of the rule as to ancillary or incidental legislation is that th e
main subject of the legislation is in purpose and effect withi n
Parliament 's jurisdiction, and that there are matters which ar e
necessarily ancillary or incidental which might otherwise be
ultra vires but can be supported for this reason . In this ease
it is submitted that the present legislation is a regulation of a
trade as a trade, and if it operates in this form externally i t
assumes the character of the regulation of trade and commerce .
The liquor cases do not come under property and civil rights ,
but under the regulation of trade and commerce . A matter
coining within the class of subject property and civil rights ma y
be the regulation of trade as trade and therefore is Provincia l
if and only if operating entirely within the Province : see
ta.11agher v . Lynn, [1937] A.C. 863, at 869 ; Attorney-General
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for British Columbia v. Kingcome Navigation Co ., [1934] A .C.
45. The price-fixing regulation will directly affect the importa-
tion of gasoline from the United States . The regulations are i n
direct conflict with the Dominion's policy indicated in the Cus-
toms Act and the dumping duties, which is to keep up the pric e
of gasoline to protect the local refineries. The regulations are a
method of regulating the importation of crude petroleum wit h
a view to the protection of the local coal industry.

Wismer, replied .
Cur. adv. vult.

9th June, 1939 .

MARTIN, C .J.B.C . : In this appeal, which raises questions of
exceptional importance and difficulty, necessitating prolonged
consideration, we have reached the unanimous conclusion (not,
we may say, without hesitation caused by the admirable argu-
ment presented by Senator Farris that the appeal should be
allowed, for reasons to be handed down as soon as possibl e
supporting our opinion that, in brief, the impugned legislation
is in
pith and substance . . . an Act to regulate particular businesses entirely

within the Province, and it is therefore intra vines of the Province :

Shannon v . Lower Mainland Dairy Products Board, [1938]
A.C. 708, at p . 720 .

For the present we think it desirable only to add that, in
arriving at said opinion, we have not given effect to the amending
statute, i .e ., the Coal and Petroleum Products Control Board
Act Amendment Act, 1938, passed on the 9th of December last ,
after our judgment on the interim injunction was pronounced
on the 5th of that month (53 B .C. 355), because we regard tha t
interlocutory enactment as ineffective to curtail the unassailabl e
jurisdiction of the Courts of Canada to adjudicate upon consti-
tutional questions under the British North America Act, and ,
under the circumstances before us, we regard it as not of weigh t
in other respects.

16th June, 1939 .

MARTIN, C.J .B.C. : When judgment was pronounced herein
on the 9th instant it was my intention to hand down reasons in
addition to those then briefly given (to which I refer), but after



56

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

C. A .

193 9

HOME OIL
DISTRIBU -
TORS LTD .

v.
ATTORNEY -

GENERAL
OF BRITISH
COLUMBIA

having had the benefit of considering those since prepared by
my brother SLOAN I find myself in such substantial agreemen t
therewith that I do not think it would be profitable to tak e
further time to add to them . I am the more moved to this course
because if it is intended to take the opinion of a higher Court
upon our judgment, the questions of public interest involve d
are of such weight and urgency that delay in obtaining a fina l
adjudication should in every possible way be avoided .

MOQUARRIE, J .A. : Further argument confirms my opinio n
expressed when the question was dealt with by this Court o n
an appeal by the Attorney-General from an injunction orde r
reported in (1938), 53 B.C. 355, at 363 ; [1939] 1 W.W.R .
49, at 54 ; and [1939] 1 D.L.R. 573, at 577 that the Act is intra

vires of the Provincial Legislature, all of which I now reaffirm
and embody in this judgment, in so far as the same may b e
applicable to the issues before us on this appeal . I shall, there-
fore, confine my remarks to (a) new points raised by counse l
for the respondents on this appeal ; (b) matters to which my
former dissenting judgment may not apply and an elaboratio n
of my reasons for judgment reported as aforesaid ; and (c) a
brief statement regarding the oral judgment of the Court deliv-
ered by the learned Chief Justice of British Columbia . As to
(c), in order to clear up any question which may possibly b e
raised, I would say that when the learned Chief Justice made us e
of the following words : "(not, we may say, without hesitation
caused by the admirable argument presented by Senator Farris) "

we had no intention that the word "hesitation " should convey
that there was any doubt in our minds . We only intended, a s
I understood it, to intimate that we had given full consideratio n
to Mr . Farris's argument. (a) and (b) appear to be corelated
to such an extent as to render it advisable for me to consider
them together as I have decided to do .

My notes of the argument on the hearing of the interlocutory
appeal, in which my former judgment was delivered, show that
counsel for the respondents then contended that the result o f
lowering the price at which gasoline could be sold in British
Columbia might have a disastrous effect on the company plaintiffs
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and might even force them into bankruptcy. I immediately

expressed my astonishment and doubt that decreasing the sal e
price in British Columbia could have any such effect on the large ,
powerful and wealthy corporations the plaintiff companies were

known to be . Even if it had the effect, losses in dealing in an y

commodities subject to Provincial control would not prevent th e
Legislature from fixing prices and even adding to the loss . Mr.

Farris thereupon reminded the Court that the said companies
were separate and distinct legal entities incorporated in Britis h
Columbia and were all required by their parent corporations t o

pay their own way or otherwise go out of business . On the
hearing of this appeal he reversed his position as to that branc h
of his argument, abandoned the "bankruptcy" idea and said

"There is a Santa Claus on whom they can fall back, their parent
companies," which might be called upon to bear the conse-
quential loss, thereby having an effect outside or beyond the
Province of British Columbia . He enlarged on the question o f
"integrated" companies and contended that we would have t o
go back to the oil wells where the crude oil was produced and

the incidental services connected therewith, all having an inter -
national effect and entering into the field of trade and commerc e
which is within the exclusive jurisdiction of the Dominion.
That is, of course, an entirely different proposition . It seems
to me, however, that even if Mr . Farris is correct in his present
position, it could have no effect here because the Act deals only
with the sale price in British Columbia of a product manufac-
tured in this Province.

Counsel for the respondents now frankly admits that "price-
fixing" is the only real issue in this case and contends that a s
the Dominion has made provision under the Customs Act and

Customs Tariff and amending Acts for fixing the value of cer-
tain classes of articles exported to Canada for the imposition of

additional special or dumping duties, it has directly or indirectl y
launched into the field of "price-fixing" and has therefor e
revoked the jurisdiction of the Province to fix the price at whic h
gasoline may be sold in British Columbia . As pointed out t o
counsel on the hearing, I do not see that there is anything in
that contention for the reason more particularly that, in my
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opinion, fixing of values for duty purposes and fixing of sal e
prices in the Province are entirely different matters. I might
add that marketing legislation held valid and in operation in thi s
Province affects fruit for example in respect of which dumpin g
duties apply . As a matter of fact, if Mr . Farris is relying on th e
report, it finds that dumping duties do not apply to gasoline .

Dealing with the general aspects of this important case, a t
the risk of some repetition, and, after careful consideration o f
the reasons for judgment of the learned trial judge, the abl e
arguments of the Attorney-General and Mr . Farris and the
authorities cited by them, I would, with all deference, expres s
my further reasons why this appeal should be allowed and th e
judgment of the learned trial judge reversed with the incidental
dissolution of the injunction.

If, instead of being refined or manufactured in this Province ,
all gasoline used in British Columbia was imported from th e
United States (it would have to be imported if we had n o
refineries here) under the decision in Shannon v. Lower Main-

land Dairy Products Board, [1938] A.C, 708, it would not be
treated in any different way from vegetables grown in the
United States and imported into this Province. When both
products, gasoline or vegetables, reach this Province an Act
regulating their sale would be legislation in respect to property
and civil rights. It would also be a matter of purely local con-
cern. In the Shannon, case it was pointed out that their Lord -
ships did not accept the view that natural products, as define d
by the Act, were confined to natural products in British Columbia .
It is settled, therefore, that no matter where the products com e
from, once they reach this Province they are subject to market-
ing control .

It was there decided that imported vegetables and fruit, o r
any other commodities, may be controlled by the local Legisla-
ture including fixing prices . There is no difference between
imported gasoline and imported fruit so far as this case is con-
cerned . A certain amount of gasoline is in fact imported or ca n
be imported subject to a duty as in the case of vegetables, fruit
or other foreign products. Will it be said that this Act applies
to gasoline imported from California but not to gasoline wholl y
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refined in British Columbia from crude imported from Cali-
fornia into British Columbia ? If that is so, a part of the loca l
consumption of gasoline (imported) would be subject to the Ac t
while the balance would not . If there is any difficulty, and I
consider that there is none, since the Shannon decision, it migh t
be in respect to foreign gasoline imported ; not of the locally
manufactured product .

Let us test it by an illustration : suppose crude oil importe d
from California or any other country, instead of being refined
in British Columbia and manufactured into different products ,
including gasoline, was used by the industry in its raw state fo r
fuel purposes . Certain types of crude no doubt could be used
in heavy industry as a fuel. At all events let us assume that thi s
was done to test the value of submissions made that the Ac t
under consideration is ultra vires of the Provincial Legislature .
Clearly, if foreign fruit or vegetables are subject to Provincia l
control after reaching British Columbia, so also would crude
imported and used as aforesaid . This must be so unless the
Court reaches the conclusion that Provincial control of com-
modities depends on the nature of the product . Will it be sai d
that if crude so imported would be subject to Provincial control ,
its manufactured products, viz ., gasoline, fuel-oil, lubricants ,
etc., all manufactured from it in this Province after the crud e
or raw material is imported into this Province would not also b e
subject to Provincial control ?

It was said that in the judgment of the Judicial Committe e
in the Shannon case no reference was made to price-fixing . The
Act then under review provided for the control and regulatio n
in any and all respects of the marketing of natural product s
within the Province. Price-fixing is a form of regulating and
it was not necessary to mention that phrase in their Lordships '
reasons. Any doubt on this point is set at rest by reference t o
section 5 (g) of R.S.B.C. 1936, Cap. 165. That provision gave
the Board power
to fix the price or prices, maximum price or prices, minimum price or prices ,

or both maximum and minimum prices at which the regulated product, o r

any grade or class thereof, may be bought or sold in the Province ; and

may fix different prices for different parts of the Province .

Then it was submitted that if a Provincial Government Board
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regulates the price of gasoline to cure a local evil, as the appellan t
contends, viz ., excessive prices for gasoline in British Columbia ,
not elsewhere, such consequences will follow in the whole petro-
leum industry, changing its character ; compelling the companies
to change their book-keeping methods, import a different kind of
crude and in some way affecting not only interprovincial trad e
but trade and commerce generally . How increasing the price a t
which gasoline may be sold in British Columbia can have al l
these effects is hard to understand. The fact is it is not so and
in any event it would not in law make any difference .

Further, if the Macdonald Report may be looked at, thes e
alleged results, if of any importance, may be avoided by the oi l
industry through adding a fraction of a cent per gallon to thei r
heavy fuel-oil sales in British Columbia. The Commissioner
found that the heavy fuel-oil was sold below cost . As they sel l
four or five times as much heavy fuel-oil as gasoline, a sligh t
adjustment in heavy fuel-oil prices will avoid these allege d
results without changing in any way their business methods .
I may say in passing that after that adjustment in heavy fuel-oi l
prices is made, to answer the argument that this is an Act t o
protect the coal industry and therefore beyond Provincial powers ,
according to the report of the Commissioner, heavy fuel-oil would
still be sold below cost. It would be strange if a powerful
industry with two products to sell sold one product (gasoline )
at excessive prices, giving rise to a local grievance, and, to sui t
its own purpose, sold the other product (heavy fuel-oil) belo w
cost, could by such methods resist control by way of price-fixing .
If that is so the farmers growing different products may find a
way to evade marketing legislation. Proper adjustments can
be made if, as stated, it is a matter of any importance, withou t
any disturbance beyond the confines of the Province.

So far as protection to coal is concerned the Macdonald Repor t
points out, if it should be referred to contrary to my view, tha t
Dominion aid, through a tariff, is necessary before that industr y
can be protected : regulating the price of gasoline does not even
indirectly do so . It is sought to lower the price of gasolin e
because that commodity, standing alone, is sold at excessiv e
prices. Nowhere is it stated or implied that any reduction iii
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gasoline must be viewed in its relation to any other product. If
there was no inquiry into the coal industry the same finding
would have been made in respect to gasoline ; it stands by itself .
If, however, it did follow, not as a primary purpose or objec t
of the Act, but only incidentally that the coal industry wa s
assisted the Act would not be bad. The fuel-oil tax imposed by
the Provincial Legislature of this Province doubtless helped th e
coal industry. It was held to be intra vires.

The answer to all these far-fetched suggestions, even if true,
that certain effects of a national or international character wil l
follow this legislation in respect to a local matter, is that this i s
not legislation in relation to these extraneous matters . As Lord
Atkin said in the Shannon case at p. 720, quoting from the judg-
ment in Gallagher v . Lynn, [1937] A.C. 863, at 869 :

" It is not passed `in respect of' trade, and is therefore not subject t o

attack on that ground."

In the same way the Act under review is not passed in respect t o
or in relation to international trade or trade and commerc e
generally, much less interprovincial trade . The latter is not even
touched because the gasoline refined here is all sold in this Prov-
ince. If any of it went outside, the Act will not apply to it . It
is the simple proposition of manufacturing wholly in this Prov-
ince for the local use of people in this Province products for sal e
in the Province, all manufactured from raw material (crude )
imported into the Province . It surely makes no difference tha t
the raw material to start the industry in this Province is imported .
Indeed it was conceded that as crude is produced in the neigh-
bouring Province of Alberta this legislation would be intra vires

in that Province. Will it be suggested that if they ran out of
crude in Alberta and had to import it until more was discovered ,
the Act would be suspended in the meantime ? Refineries i n
Alberta would in any event probably import some crude . Would
that make the whole Act invalid or invalid in part ?

It may of course be true to some extent that in modern busines s
products everywhere may be affected by world conditions an d
world prices and that fixing prices of any product may affect to
some degree the sale by the owner of other commodities or make
readjustments of his business methods advisable or even neces -
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sary. The sale of certain kinds of vegetables coming into thi s
Province from California, and sold at fixed prices, might affect
the prices to be obtained by the owner for the same or other
vegetables, for example, sold by him in the State of Texas . If
the price of a California grower ' s vegetable products is fixed i n
British Columbia he may find it necessary, or advisable, in othe r
parts of the American continent, or in fact all over the world ,
to adjust prices elsewhere . It may lead him also as a busines s
man to grow more of one product and less of another . All this i s
incidental . It is not the object or intent of the legislation
directly or indirectly to compel him to do so . Certain effects ,
as I said, follow every legislation affecting commodities widel y
used. When a Provincial Legislature attempts to legislate, no t
merely in respect to the- sale of the local product but also in
respect to consequential effects outside or beyond its control i t
will be time enough to question such legislation.

I referred to vegetables imported into this Province from
California . One could imagine a case where a fruit or a vege-
table industry might be carried on in the same way as the oi l
industry. Will the size of the business or its world-wide activitie s
decide whether or not that part of it carried on in this Provinc e
is within or without Provincial control? Could it be said tha t
if large fruit or vegetable growers in California owned not onl y
extensive farms as the oil companies, if the report be considered ,
own large oil fields but also owned the trucks to carry thei r
products to the Coast (as oil companies own the pipe lines t o
carry crude) also the ships to carry their products to this Prov-
ince (as the oil companies own tankers) ; let us suppose too tha t
these fruit or vegetable growers, as groat integrated companies ,
owned all the facilities for distribution in this Province (as d o
the oil companies) will it then be said for a moment that . the
products of these large growers, the owners of all these facilities ,
when placed on the market stalls in this Province side by sid e
with other products are not subject to Provincial control although
imported fruit or vegetables from a small California grower ,
without all these facilities, are subject to control ? Surely it i s
not necessary to say more than that . If that is not so what sor t
of inquiries will the Courts have to make to see who are within
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the Act and who are not ? Does the application of the Act
depend upon who is the owner of the products and on the way
he conducts his business financially or otherwise ? Clearly sinc e
the Shannon decision the fruit or vegetable products of a larg e
or small company shipped in this Province are subject to control .
Suppose the time comes when a California fruit or vegetabl e
might prove to be the raw material as crude is the imported ra w
material for gasoline from which other products might be manu-
factured in this Province . If the fruit or vegetable itself when
imported can be regulated so also any products manufacture d
from it in this Province and sold in this Province could be regu-
lated by the Government . These products would be exactly in
the same position as gasoline marketed in British Columbi a
from imported crude .

Based on the decision of the Judicial Committee in Attorney-

General for Alberta v . Attorney-General for Canada, [1939]

A.C. 117, it is submitted that in a case of difficulty the "effect "
of legislation might be examined ; that we might look at the effec t
of the legislation under review and judge it accordingly . That
is true provided one looks at the real effect lying plainly on th e
surface and not at fanciful effects. The real effect is to regulat e
the price of a Iocal commodity manufactured in this Province ,
not, as in the Alberta case, under the guise of imposing taxatio n
on banks, preventing them from carrying on business. There
too they looked at the legislative history of Alberta "includin g
the attempt to create a new economic era in the Province" (132) .
It can hardly be said that the intention is to create a ne w
economic era in this Province . If one wants to look at th e
history of other legislation in British Calumbia it will be foun d
in other marketing control Acts held to be valid by the Judicia l
Committee, not, as in Alberta, in other legislation, intending t o
bring about "a new economic era" with banks standing in th e
way and therefore requiring removal . Lord Maugham, L. C.
pointed out that it was clear that banks and savings banks
operating in Alberta might greatly interfere with these pro -
posed economic changes sought and that being so it was deeme d
advisable if not to prevent their operation in the Province, to a t
least so cripple them that it would be impossible to carry on the
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business of banking. What is said apparently is that the rea l
effect of the legislation we are considering is to control trade an d
commerce. That is not so . Certainly not to any greater exten t
than other marketing Acts held to be valid . In the Alberta case ,
it could properly be looked upon as legislation in relation t o
banking. This enactment cannot be looked upon as in relation
to trade and commerce .

In respect to these alleged questions of trade and commerc e
said to be affected by this legislation we should not overlook th e
evidence. Respondents ' witnesses do not make this claim . The
general manager of Home Oil Distributors gave the followin g
evidence regarding the business of his company :

Is there anything international in that business? No .

Is there anything interprovincial in that business? No .

A. D. Grant, superintendent of the Ioco Refinery of Imperia l
Oil, gave, in effect, similar evidence. Further, Mr . Kenmuir ,
division manager of the Union Oil Company of Canada, gav e
this evidence :

Do you know of any international aspect of your B .C . operation? No .

I cannot answer .

I call attention in conclusion to the judgment already reporte d
in (1938), 53 B .C. 355, where the Chief Justice of British
Columbia, at p . 359, said :

. . . It is conceded by respondents' counsel that, if the report cannot

be resorted to, then there are no facts before us to support an attack upon

the validity of the Act .

That is still true. No facts were adduced at the later trial to
change that position. Any evidence of Dr . Carrothers, as to the
use of the report in fixing prices long after the legislation wa s
passed, cannot be material on this point . We have therefore the
position that we are dealing with an Act conceded in itself to b e
perfectly valid.

I held that the Macdonald Report was not admissible . We
now have before us three volumes making the complete report ;
all held by a majority to be admissible. Now the Legislatur e
would have had at the most only two volumes before it when the
Act was passed . We now have the strange position that the Cour t
has decided that it may find out the intention of the Legislature
by looking at the three volumes and yet one of them was not in
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existence when the Act was passed . This is another reason in
support of my view, with respect for other views, that we coul d
only look at the statute itself . I would allow the appeal .

SLOAN, J .A . : There falls to be determined in this appeal an
issue respecting the constitutional validity of the Coal and
Petroleum Products Control Board Act, a statute enacted b y
the Legislature of British Columbia in 1937 (B .C. Stats . 1937 ,
Cap. 8) . Mr. Justice MANSON found sections 14 and 15 of th e
Act ultra vires and from that decision the Attorney-General
appeals to us.

Under the Act there is constituted a Coal and Petroleu m
Control Board and said sections 14 and 15 empower the Boar d
to fix the prices at which coal and petroleum products may b e
sold in the Province, either wholesale or retail, for use in th e
Province. The validity of the Act is brought into question by th e
respondent companies which, generally speaking, operate crude -
oil refineries within the Province and sell the petroleum product s
derived from such operation to consumers within the Province .
While, by the refining process, a great many commercial product s
are extracted from the crude oil we are concerned only with
gasoline and fuel-oil . The power of the Board to fix the retai l
price of gasoline lies at the heart of the present problem .

The Attorney-General submitted and counsel for the respond-
ents conceded that the Act, in form, falls within section 92 (13)
of the B.N.A. Act. That is, as far as I remember, the only
juncture at which the submissions of counsel touched at a
common point .

The Attorney-General contended that the Act, not only i n
form, but in pith and substance and in its true nature and effec t
was, to give an exclusive description of the character of it, a n
Act in relation to the domestic and local control of a produc t
which has its beginning and end within the Province .

It was, he submitted, the regulation of an individual form o f
trade and commerce, confined to the Province, and the legislatio n
not being within but without any one of the enumerated classe s
of subjects in section 91, in that it is in substance local an d
Provincial, it falls within "Property and Civil Rights" a subject -

5
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Senator Farris, on the other hand, in an able and informativ e
DISTRIBU- argument submitted that the price-fixing sections were, in th e
TORS

	

known circumstances, legislation in relation to trade and corn -
ATTORNEY- merce in the sense in which that phrase is used in section 91 (2 )
GENERAL

OF BRITISH of the B.N.A. Act . He advanced other reasons why the statute
COLUMBIA. should be held ultra vires but at the moment I propose to confin e
Sloan, J.A. myself to this first question : Is the legislation, in its true charac-

ter, in relation to the regulation of trade and commerce in it s
domestic and local aspect or is it the regulation of trade an d
commerce in the sense which has been ascribed to those words i n
the interpretation of section 91 (2) ? Before examining th e
facts for the purpose of determining under which set of power s
this legislation falls it is perhaps proper to more closely defin e
our terms, and, in this connection, I see very little use in once
more marshalling the relevant authorities . They are all wel l
known. It is settled that the expression in section 91 "to make
laws . . . in relation to . . . the regulation of trade
and commerce" must be given a restricted meaning in order to
afford scope for powers which are given exclusively to the
Provincial Legislatures and to prevent a serious encroachmen t
upon local autonomy . There has thus been "carved out" of the
power given to Parliament to regulate trade and commerce that
power which it is essential the Provinces should possess to regu-
late trade and commerce in its local aspect . It is settled that
legislation dealing with the contracts of a particular Provincia l
trade or business, or regulating trade in particular commoditie s
or classes of commodities in so far as it is local in the Provincial
sense, is within the exclusive powers assigned to the Province s
over property and civil rights relating to the regulation of trad e
and commerce .

Turning then to the relevant facts I deem it unnecessary t o
repeat the history of this legislation which is extended in the
reasons of Mr. Justice MAxsoN, but, to ascertain its purpose
and effect, I wish to make a short reference to what was pu t
before us .

Crude oil is not produced in British Columbia . It is imported
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by the refineries mainly from California and processed here.
The producing and refining companies are part of an integrated
system which operates as a unit and the distribution of gasolin e
through service stations and other outlets is part of the sam e
system. Without the Province then, is the oil well, the pipe-line s
and transportation services—within the Province, the refinerie s
and marketing systems . Counsel for the respondents contends
that because of this integrated system price-fixing of gasoline
affects the industry as a whole, not only within but without th e
Province, and in consequence the impugned legislation is not th e
regulation of a trade in its purely local aspect but the regulatio n
of trade as trade in its external aspect . With deference I cannot
give effect to this submission. Gasoline is a product which ,
through a highly technical process of refining the importe d
crude oil, first comes into existence in this Province . It is sol d
and consumed here. It therefore has its beginning and end
within the Province. The legislation in question, in my opinion ,
is the exercise of the power to regulate for legitimate Provincial
purposes a particular trade which is confined to the Province .
It is not legislation which has either the purpose or effect of
regulating, as such, the companies which carry on the trade . True
that the exercise of the price-fixing power may have an indirec t
and incidental effect upon the foreign end of the integrate d
system in that the amount of money realized from the Britis h
Columbia operation may be less . (I say "may" because of th e
possibility of making up the anticipated loss in income by reduc-
ing the costs of local distribution . )

Can it be said because a foreign company as the consequentia l
effect of a Provincial statute may receive a lesser revenue fro m
the operation of a local subsidiary than formerly that, for that
reason, legislation directed primarily and in substance to th e
regulation of a local trade loses that character and is to be con-
sidered as legislation in relation to foreign and external trade ?
I think not, neither can I subscribe to the theory that an Ac t
ex facie infra vies, as the regulation of a local trade, is to be
destroyed because the internal system of company management
in the conduct of that regulated trade has a self-imposed inter -
national integration . To hold otherwise must inevitably lead to
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an unwarranted limitation of the powers of a Province over the
regulation of what is, in truth, a local and domestic matter . In
Shannon v. Lower Mainland Dairy Products Board, [1938]
A.C. 708 (a judgment I consider decisive of this appeal), th e
Board held valid the Natural Products Marketing (British
Columbia) Act which empowered a Board (inter alia) to fix
prices of natural products . We find in the judgment of Lor d
Atkin these observations (pp . 718-9) :

Their Lordships do not accept the view that natural products as define d

in the Act are confined to natural products produced in British Columbia .

. . But the Act is clearly confined to dealings with such products as
are situate within the Province .

It follows from this decision that the Province has power ,
generally speaking, to fix prices not only of locally produce d
products but also those imported from a foreign jurisdiction .
Let us now assume, however, that foreign farm produce i s
imported into and sold in this Province by a local company
which happens to be the subsidiary of a large foreign organiza-
tion carrying on the business of growing and marketing vege-
tables with the aid of an integrated international system of
company operation. If, because of that self-designed manner
of conducting a trade in this Province, and elsewhere, the Prov-
ince is to be deprived of its control over the product within it s
territorial jurisdiction then the concept of Federal and Provin-
cial legislative powers, which has been formulated throughou t
the years by judicial decisions must be recast to a degree beyon d
that point to which I feel a Court, not of final resort, is war-
ranted in travelling. To give effect to the submission of
respondents' counsel would mean that, while the trade as trade in
the regulated product continued to be carried on without an y
outward manifestation of change in the conduct of such trade ,
the companies engaged therein could by the simple expedien t
of changing the internal structure of their organizations escap e
Provincial regulation of their product . Legislative jurisdiction
over such local product would then depend upon the character
of the owner of it—a character which might change from da y
to day. It is my view that a chaotic condition would immediatel y
flow from such a determination of this issue .

Senator Parrs, attacking upon another front, submitted the
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Act ultra vires as its purpose and intent was to protect the coal
industry of the Province from competition from fuel-oil which i s
derived from the crude oil imported from California . The basi s
of this contention lies in the facts found in the Report of th e
Commissioner relating to the petroleum industry to the effec t
that gasoline carries more than its fair share of its cost of produc-
tion and distribution in the Province and therefore is sold fo r
too high a price while fuel-oil does not carry a fair share of it s
cost of production and is sold at too low a price in order t o
unfairly compete with coal . Counsel suggests that the intent an d
effect of fixing the retail price of gasoline at a lower figure than
now obtains is to force the petroleum industry to make an increas e
in the price of fuel-oil, thus affording coal a preferred positio n
in the local market . In my opinion the intent and purpose of th e
Act is to fix the price of gasoline. It may well be that the
Legislature had, as an indirect motive, the assistance of th e
Provincial coal industry but I can see nothing illegitimate in
that object . Neither, for that matter, am I able to comprehend ,
on the assumption that counsel's submission is the right one an d
that the purpose and effect of this Act is the protection of coa l
from unfair competition within the Province, why an Act of that
character is not within Provincial competence . Both industries
are within the territorial jurisdiction of the Province and if the
Legislature considers it in the public welfare and for the commo n
good to save a local industry from virtual extinction because of
uneconomic competition I consider the effectuation of such a
purpose by the statutory regulation of that other local an d
competitive trade to fall within section 92 (13) . In the exercis e
of the plenary power conferred by a specifically enumerated hea d
of section 92 the Legislature may discriminate between th e
benefits or burdens to be enjoyed or suffered by competitive loca l
trades. If, as in McGregor v. Esquimau and Nanaimo Railway,

[1907] A .C . 462 (affirming (1906), 12 B .C. 257), the Legis-
lature of the Province could by "a remedial Act" (p . 467) divest
a railway company of mines (primarily coal) and mineral right s
and vest those mines and rights in settlers in the Railway Belt
holding title to the surface can it be said with any logic, that
the Province is powerless to divest a local company of part of its
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profits for the dual purpose of protecting the consuming publi c
from the excessive cost of gasoline and of, at the same time ,
affording the coal industry protection from unfair and ruinou s
competition from fuel oil sold below cost ? To my mind thi s
class of legislation is within the power exclusively assigned t o
the Province to make laws in relation to property and civil rights .

Senator Farris further submitted that one kind of trade regula-
tion contemplated by the questioned Act, i .e ., price-fixing, is i n
direct conflict with the policy of the Federal Government, as
indicated in the Customs Act, to maintain the price of gasolin e
for the purpose of protecting the oil refineries . In my view the
facts do not support this contention but, assuming it to be so, I
can see no conflict of jurisdiction . To my mind the "doubl e
aspect" rule, so clearly enunciated in Hodge v . The Queen
(1883), 9 App. Cas. 117, is in point in this branch of th e
appeal . Dominion customs duties, even if used as a means of
regulating trade and commerce, are imposed for a purpose an d
in an aspect entirely distinct from the aspect and purpose of the
statute in question here. The Dominion purpose may extend,
at large, to the protection of industries from unfair competition
from the importation of a foreign product . The Provincial pur-
pose may be to assist, within the Province, a local industry from
unfair competition, not of a foreign product, but of anothe r
local product. I can see no discordance between these differen t
purposes . Both can exist without constitutional conflict : the
one in relation to a subject within Dominion competence ; the
other in relation to a subject within Provincial competence .

It is of inn i i to note that in Attorney-General for British
Columbia v . A ;ogco nbe Navigation Co ., [19341 A.C. 45, at 46 ,
counsel contended that the tax imposed by this Province o n
fuel-oil was invalid because it infringed upon the power of th e
Dominion to regulate trade and commerce and that the tax, bein g
imposed for the protection of the coal industry was in conflic t
with the policy of the Dominion as indicated in the Custom s
Act . The Board did not give effect to either contention .

It is also not without reason to mention the situation which
would arise, with respect to Provincial marketing legislatio n
held intro rives in Shannon's case, supra . should effect be given
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to this suggested conflict between Provincial enactment an d
Dominion policy, as indicated in the Customs Act. Natural
products imported into the Province are subject to the exercis e
of the Federal power to impose custom duties thereupon for th e
protection of the Canadian farmers and if the right of the
Dominion to impose a duty is destructive of the Provincial powe r
to fix, for legitimate Provincial purposes, the local price o f
another dutiable commodity—gasoline 	 it follows that the
power to regulate natural products by price-fixing within th e
Province, lies not with the Province but must be within th e
Dominion sphere of legislative jurisdiction—a result wholly a t
variance with the principles enunciated by the Board in Shan-
non's case .

In leaving this appeal I would make short reference to the
admissibility in .evidence of the report of the Commissioner o n
the petroleum industry . It comprises three volumes, two of
which we held on an interlocutory appeal in this case to b e
admissible in evidence
in so far only as it [the Report] finds facts which are relevant to th e
ascertainment of the . . . purpose and the effect of the enactment :

(1938), 53 B.C. 355, at p . 360 . I see no reason to depart from
the conclusion therein reached and include Vol . III. within that
ruling. In so far as the effect of the 1938 amendments to th e
questioned Act is concerned I can add nothing to what was sai d
by the Chief Justice in delivering the per curiam oral judgment
herein .

In the result I would allow this appeal and for the reason s
hereinbefore set forth declare the impugned legislation infra rites
the Provincial Legislature .

Appeal allowed.

Solicitor for appellants : /I . Ilan .Maclean .
Solicitor for respondents : T. E. H. Ellis.
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SHERWOOD v . LEWIS.
1939

Landlord and tenant—Monthly tenancy—Rent payable in advance—Tw o
March 1, 20 . months' rent in arrears—Landlord cuts off light and gas for ten days —

Landlord applies for order for possession—R .S .B .C. 1936, Cap. 11,3,
Secs . 29 and 30 .

A furnished fiat was let to a tenant at $12 per month payable in advanc e

on the 4th of each month . The landlord supplied the heat, light, ga s

for cooking, and water . The tenant was two months in arrears fo r

January and February, 1939, and on the Sth of February the landlor d

cut off the tenant's light and gas for ten days. On an application b y

the landlord for delivery up of possession of the premises under section s

29 and 30 of the Landlord and Tenant Act :

Held, that the tenant had suffered damage through the breach of covenant

of the landlord to the extent of $10, that the rent owing the landlord

was $24 for the months of January and February, 1939, that the land-

lord should have possession, and an order was so made. It was then

declared that the sum which the tenant may pay in order to obviate

the execution of the order is $14, along with the costs fixed at $15 .

APPLICATION by the plaintiff, a landlord, that his tenan t
do deliver up possession of the premises to the landlord under
sections 29 and 30 of the Landlord and Tenant Act. The fact s
are set out in the reasons for judgment. Heard by LENNOX,

Co. J. at Vancouver on the 1st of March, 1939 .

J. D . Forin, for the application .
Jeremy, for the tenant .

Cur. adv. volt.

20th March, 1939 .

LENNOX, Co. J. : This is an application made by a landlor d
against his tenant under and by virtue of sections 29 and 30 o f
the Landlord and Tenant Act, being chapter 143, R .S.B.C .
1936, and the tenant replies that the application should fai l
because the affidavit upon which the show cause summons was
issued by the registrar had therein that the tenant had no right
to set off.

The facts shortly are these : The tenant was in arrears fo r
two months' rent of $12 per month, payable in advance on th e
4th of the month, for the months of January and February,
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1939 . The demise was of a furnished flat and the landlord was
to supply with the flat, heat, light, gas for cooking purposes, and
water .

On or about the 8th of February the landlord, not being able
to collect his rent, cut off the tenant 's light and cooking-gas for
about ten days (re-establishing those services on or about the
18th) .

Counsel for the tenant submitted that the cutting off of these
services amounted to an eviction or partial eviction and tha t
therefore (1) the rent was not payable or (2) that the damage
sustained by such action on the part of the landlord could b e
set off against the rent ; and that in either event as the landlord' s
affidavit set forth that there was no set-off, the affidavit wa s
wrong and that the summons proceeding thereon should not have
been issued, in other words, the proceedings were bad from the
beginning.

Both counsel submitted written argument, that submitted b y
Mr . Forin for the landlord being full and convincing on many
points.

All the authorities submitted have reference to actions or
distress proceedings and refer to the questions as to (a) whether
certain services having been cut off, this amounts to a partial
eviction ; (b) whether such a claim by the tenant is one for
damages for breach of covenant only ; (c) whether the tenant
should set off such damages as against a claim for rent by way
of set-off or by way of counterclaim, depending on whether th e
proceedings by the landlord are by way of an action for rent or
by way of distress.

In my opinion none of these authorities is applicable to the
questions in this matter . All these authorities deal wit h
common-law principles as between landlord and tenant, but i n
this ease we are dealing with a special Act of this Province ,
specially providing means to assist a landlord in certain circum-
stances in obtaining possession of his premises from defaultin g
tenants (under sections 29 and 30) . There do not seem to be
any cases affecting the points raised under the provisions of thi s
statute and we must therefore look to the wording of the statute
itself and endeavour to dispose of the subject-matter within the
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orbit of the Act, interpreting in such disposal the intent of th e
Legislature where these intentions are not specifically set out .

It is true that this Act ought to and must be strictly construe d
according to the specific wording thereof, and counsel for the
tenant, urging that strict construction, submits that if the land -
lord swears that the tenant has no right to set off and if it i s
found that he has a right to set off that the proceedings followin g
the affidavit are null and void .

I do not agree with this contention . All that is required under
section 29 with regard to the affidavit is that, inter alia, he must
swear that the tenant has no right to set off and if he does so ,
and the remainder of his affidavit is according to the require-
ments of the section, then the registrar shall cause to be issued
from the County Court a summons calling upon the defendan t
to show cause why an order should not be made for delivering up
possession of the premises to the landlord .

It will be noted here first of all that this is a procedure for
getting delivery up of possession of the premises to the landlor d
and not primarily for payment of rent .

Now when the summons has been issued, under section 3 0
on the return of the summons it is laid down tha t
the judge . . . shall hear the parties on the evidence they may adduc e

upon oath, and make such order, either to confirm the tenant in possessio n

or to deliver up possession to the landlord, as the facts of the ease shall

warrant .

Further, if delivery up is ordered, then the tenant shall be dis-
possessed unless
(a.) [the] tenant, in ease the default be simply for non-payment of rent ,

before the execution of the order, pay the rent in arrear and all costs ,

when the said proceedings shall be stayed and the said tenan t
may continue in possession of his former tenancy . It will be
noted then that the gravamen of the Aet is to obtain possession ,
and after the order for possession is given it can only be staye d
by the tenant paying the rent due and costs . So it is not an
action for rent nor is it procedure by way of distress.

It seems to me, therefore, that in proceedings under section s
29 and 30 of this Act, provided the summons is issued and th e
affidavit sets forth what is required, that then the whole matter s
between landlord and tenant are gone into and summarily settle d
by the judge .



LIV.]

	

BRITISH COLUMBIA REPORTS .

	

7 5

Referring again to the affidavit upon which the summons i s
issued, it will be seen that the landlord must swear, inter cilia,

as to the amount of rent in arrear and the time for which it i s
so in arrear . Here again, if an oath is taken as to these matters,
even if the facts are not correct, the registrar can issue the
summons, and if the tenant has defences to give as to the amoun t
of rent, if any, in arrear, etc ., he can appear, and his evidenc e
will be taken by the judge upon oath as set forth under section 3 0
and the whole matter summarily disposed of .

I might here remark that proceedings have been quashed upo n
the return of the summons when the affidavit upon which th e
summons proceeded did not in fact contain all the matter s
provided for under section 29, but this is a different matter
from saying that the summons should be quashed because th e
matters provided to be sworn to under section 29 were in fac t
wrong.

In this conception then it seems to me that in order to carr y
through the intention of the Legislature, the judge summaril y
disposes of all matters raised as between the landlord and tenan t
and then has to decide as to whether possession should be given
to the landlord or not . But as the Act provides that the tenant
can free himself from the consequences of that order by payment
of a certain suni, it follows that that sum should be definitely
settled by the judge in the order which he gives for possession
and it seems to me that in these proceedings, if the question i s
raised by the tenant that there is a liability on the landlord for
payment of a sum of money to the tenant, whether by way of
damages or otherwise, the question should be settled by the
judge under these proceedings . It will be noted again that th e
wording of the Act is "the judge . . . shall hear the partie s
on the evidence they may adduce upon oath, and make suc h
order," etc.

Having come to this conclusion and having heard the parties
and having already intimated that my judgment is that the
tenant has suffered damage through the breach of covenant o f
the landlord to the extent of $10 and, further, that the ren t
owing to the landlord is $24 for the months of January an d
February and that the landlord ought to get possession of his
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premises forthwith, I now make such an order and declare tha t
the sum which the tenant may pay in order to obviate the execu-
tion of the order is $14 along with costs which I fix at $15 bu t
less the costs of the application by the tenant heard before Hi s
Honour Judge Ems as to which I have consulted with him ,
and which he fixes at $10 . The amounts therefore which th e
tenant must pay to remain in possession are the above $14 plu s
$15 less $10 plus any other costs properly incurred in carryin g
out the above order for possession .

Incidentally, it appearing that while these proceedings wer e
undisposed of, the landlord had given notice to the tenant unde r
section 19 of the Act to leave the premises at the end of the
next month under the demise (namely, 4th April, 1939) ,
counsel for the tenant took the stand that these present proceed-
ings are now waived on account of the subsequent proceedings .
I find that I cannot agree with that submission, but do agre e
with counsel for the landlord that there is nothing to prevent a
landlord applying, as he has done, especially as the remedie s
under section 19 et seq. show that a judge is not given jurisdic-
tion therein until after the termination of the notice to quit and
such a demand has been made for possession and refused . As an
addendum to the above (though in my opinion the situation a s
between the landlord and the tenant in these proceedings is not
affected by it) the question having been raised by counsel for
the landlord that the rent having fallen due on 4th Februar y
and the tenant's claim of eviction not having arisen till after
that date, the whole of the month's rent for the month fro m
4th February is payable and only a claim for damages remains :
None of the cases submitted in support of this submission seem s
to have been decided where the rent is payable in advance. In
Whitehall Court, Limited v. Ettlinger, [1920] 1 I .B . 680, at
p. 686, the Earl of Reading C.J . states that
the tenant shall pay the rent that became due before the recovery : becaus e

the enjoyment of the land being the consideration for which the tenant was

obliged to pay the rent, so long as the consideration continued, the obliga-

tion must be in force .

This would be clear when the rent is payable at the end of the
period but not when payable in advance . In this case (if there
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had been an eviction in February) the tenant could not disput e
on that account the payment of the January rent, but though the
February rent is due on 4th February (in advance) could it be
said that he could not dispute the February rent ? I think not .
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Order accordingly .

HAVENS v. HODGSON .

Contract—Rescission—Fraudulent misrepresentation—Damages .

In an action for rescission based on fraud, damages can be given to cover Ap'i126 ;

any loss which plaintiff incurred in partially carrying out the contract.
May11 .

ACTION for rescission of an agreement between the plaintiff
and defendant made on the 18th of August, 1938, whereby th e
plaintiff was to purchase one-half the shares in the Coach and
Horses Hotel Company Limited, previously held by the defend -
ant . The facts are set out in the reasons for judgment. Tried
by MURPHY, J . at Victoria on the 26th of April, 1939.

R. D. Harvey, for plaintiff : We are entitled to damages in
addition to return of purchase-money where there is fraud : see
Lempriere v . Lange (1879), 12 Ch. D. 675 ; Stocks v . Wilson,

[1913] 2 K .B. 235 ; R. Leslie, Lim. v. Shiell (1914), 8 3
L.J.K.B. 1145 ; Clarke v . Dickson (1858), El . Bl . & El . 148 ;
Newbigging v. Adam (1886), 34 Ch. D. 582 ; Whittington v .

Seale-Hayne (1900), 82 L.T. 49 ; Redgrave v. Hurd (1881) ,
20 Ch. D. 1 ; Nocton v . Ashburton (Lord), [1914] A.C. 932 ;
Hill v. Stephen Motor Aero Co. Ltd., [1929] 2 W.W.R. 97 ;
Gardiner v. Beckley and Bennett (1905), 2 W.L.R. 146 ;
Goldrei, Foucard & Son v . Sinclair (1917), 87 L.J.K.B. 261 at
p. 264 ; Barron v. Kelly, 56 S .C.R. 455 ; [1918] 2 W.W.R. 131 ;
Pagnuelo v . Choquette (1903), 34 S .C.R. 102 .

E. L. Tait, for defendant : The remedy for rescission orig-
inated as an implement of the Courts of Equity, but the plaintiff
is not entitled to damages : see Erlanger v . New Sombrero

S. c .
1939
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Phosphate Company (1878), 3 App. Cas. 1218 at p. 1278 ;
Halsbury's Laws of England, 2nd Ed ., Vol . 10, pp . 737 and 744 .
The case of Newbigging v. Adam (1886), 34 Ch . D. 582, at pp .
591 and 595, is in our favour . The defendant having paid th e
moneys into Court there is no further right of action .

Harvey, replied .
Cur . adv. vult .

11th May, 1939 .

MURPHY, J. : The Coach and Horses Hotel Company Limite d
carried on the business of a beer parlour in the municipality o f
Esquimalt. Up to August, 1938, defendant held all the issue d
shares with the exception of one which was issued to his nomine e
as a qualifying share . On August 10th, 1938, plaintiff and
defendant entered into a written agreement whereby all th e
shares in the company ' s treasury were to be issued and th e
plaintiff was to purchase one-half of such shares for $20,000 .
He paid $9,000 in cash, the balance to be paid as in the sai d
agreement set out. The first of said postponed payments wa s
to be made on November 10th, 1938 . On that day plaintiff paid
$400 principal and $166 .35 interest to defendant as called fo r
by said agreement . This money was obtained by plaintiff as a
dividend on the shares to be purchased by him in the said com-
pany. In February, 1939, plaintiff brought this action for
rescission of said agreement, alleging fraudulent misrepresenta-
tions by defendant . The alleged fraudulent misrepresentations
are set out in the amended statement of claim and are of a
serious character . The defendant in his statement of defenc e
accepted the plaintiff's demand for rescission. He did not den y
the allegations of fraud set out in the statement of claim an d
they must consequently be taken as admitted . Under the agree-
meant referred to, plaintiff, in addition to the $9,000 cash pai d
on account, was to contribute $500 as working capital for th e
company and defendant was to contribute a like amount .
Plaintiff furnished his $500 to the company . Defendant paid
into Court the said sum of $9,500 with interest thereon at 5
per cent . up to the date of the filing of the statement of defence .
He also paid in further sums to cover plaintiff ' s costs and
moneys which he admitted should be repaid to plaintiff on rescis -
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sion being granted. The total amount so paid in was $10,011 .30 .
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At the trial the plaintiff applied to be allowed to amend his state-

	

1939

went of claim by setting up a claim of at least $200 a month HAVENS

for plaintiff's services in pursuance of the agreement made

	

v.
HODGSO Nbetween plaintiff and defendant on August 10th, 1938 . Plaintiff

on the same date entered into an agreement with the Coach and mu"' J .

Horses Company Limited, to act as manager of the company' s
beer parlour business at a salary of $30 a week . This salary
was duly paid. The additional $20 a week claimed by the
amended statement of claim was based on the contention that
the salary of a manager of a beer parlour was ordinarily $50 a
week. I find that this was proven as a fact. Defendant filed an
amended statement of defence and paid into Court a sum mor e
than sufficient to pay this extra $20 a week to plaintiff for the
time that he had acted as manager of the company's beer parlour .
The excess moneys were to satisfy costs and an item of $1 0
expense which the plaintiff incurred in moving his persona l
belongings to the company's premises . Defendant claims that
the moneys so paid into Court satisfy any claim that the plaintiff
can have in an action for rescission, even if such action is base d
upon fraud, because damages cannot be given in such an action .
Plaintiff argues that where a contract is rescinded on the groun d
of fraudulent misrepresentation, damages for any loss incurred
by him owing to his partial execution of the contract may b e
awarded, and cites the case of Hill v. Stephen Motor Aero
Co. Ltd., 23 Sask. L.R. 552 ; [1929] 2 W.W.R. 97. The state-
ment of claim alleges that the company lost money in the yea r
1937. The evidence shows that it made considerable money afte r
the plaintiff took over the management in August, 1938, because ,
as stated, a dividend of some $1,100 was declared in November .
It would seem strange if a defendant, having induced a plaintiff
by fraud to contribute working capital to a business and devot e
his whole time and attention thereto, with the result that th e
business is changed from a losing concern to a fairly profitabl e
one, could escape all further liability by returning plaintiff' s
contribution of working capital with interest at 5 per cent. and
by paying him the salary ordinarily earned by the manager
of a beer parlour . An action for deceit on the facts of this case
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would, in my opinion, not meet the just claims of the plaintiff .
The case referred to is, I think, authority for the proposition
that damages can be given in an action for rescission based o n
fraud to cover any loss which plaintiff incurred in partiall y
carrying out the contract. Here I think plaintiff has incurred
such loss . He was possessed of quite an amount of capital . For
several years past he has been buying up beer-parlour businesse s
which were not prosperous, assuming the managing of same an d
succeeding in so improving such businesses that he has bee n
enabled to sell at a considerable profit. He has not been an
ordinary beer-parlour manager . In partially carrying out thi s
contract he devoted the whole of his time to the management of
this particular beer parlour . As stated, he succeeded in greatly
improving the business . In my opinion, the justice of this case
requires that plaintiff be awarded a sum in excess of the wage s
of an ordinary beer-parlour manager for this service . I fix this
sum at $600, after taking into consideration defendant's clai m
for use of the two rooms occupied by plaintiff during his manage -
ment of the beer parlour .

Plaintiff in his amended statement of claim demanded the
return of $566 .36 paid by him to defendant on November 10th ,
1938. I hold that he cannot recover such sum . He received thi s
money as a dividend on the shares which he agreed to purchas e
under the agreement of August 10th, 1938, and such paymen t
was made in pursuance of the terms of said agreement. To awar d
him this sum would be incompatible with repudiation of the sai d
contract whereas his present action is based on such repudiation .

There will be judgment for the plaintiff for rescission and fo r
the amount paid into Court, plus $600, less the sum of $42 .50,
being the excess paid in with the amended statement of defenc e
on the claim for $490 additional wages . Plaintiff is entitled t o
the costs of the action but such amount of costs as was paid in
with the statement of defence is to be credited on the costs whe n
taxed . Defendant is entitled to the costs of drawing and of filing
the amended statement of defence .

Judgment for plaintiff .
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TIHE KING v. BE\TALI. .
1939

Engineering Profession Act—I,eti /loner under—Plans and supervise s
erection of theatre hot holding certificate of registration under Arclti- April 13, 14 ;

May 3 .
teats Act—Conviction—Appeal—R .S .B.C . 1936, Caps . 14 and 87.

The defendant was convicted for planning and supervising the erection of a

theatre in the city of Vancouver, not holding a certificate of registratio n

under the Architects Act to practise within the Province as an architect .

On appeal the defendant claimed, inter alia, that being a mechanica l

and structural engineer under the Engineering Profession Act, whereb y

he became registered as a professional engineer, he is entitled to pla n

and supervise the erection of such building, as he comes within the tw o

exceptions contained in the Architects Act allowing professiona l

engineers to so plan and supervise.
Held, that the defendant does not come within the exceptions contained i n

the Architects Act, and the appeal was dismissed .

APPEAL by Charles Bentall from his conviction by deputy
police magistrate McQueen of Vancouver, for unlawfully prac-
tising as an architect without holding a certificate of registratio n
under the Architects Act . Argued before I.vxxox, Co. J. at
Vancouver on the 13th and 14th of April, 1939 .

Hassle, K .C., and Ghent Pt r~s, for appellant.
Maitland, .Y.C., and Rerniiiie1, for respondent.

Cur adv . vult .

3rd May, 1939 .

Lraiyox, Co . J. : This is an appeal by the defendant Charle s
Bentall against a conviction made against him by George R .
McQueen, deputy police magistrate for the city of Vancouver ,
whereby he the said Charles Bentall not holding a certificate of registratio n
under the provisions of the Architects Act, R .S .B .C . 1936, Cap . 14, to prac-

tise within the Province as an architect unlawfully (lid at the said city o f

Vancouver h, tweet' the 20th day of June, 1938, and the 14th of September ,
1938, pr ieii <e within the Province of British Columbia as an architect i n

that he, the said Charles Bentall, did between the dates last aforesaid fo r
gain, plan and supervise for others the erection of buildings for person s
other than himself to wit : the Bay Theatre at Denman and Barclay Streets

in the city of Vancouver, Province of British Columbia, contrary to the for m
of the statute in such case made and provided .

6
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There are two pertinent Acts to be looked at in this matter :
The Architects Act (supra) and the Engineering Professio n
Act, R. S .B .C . 1936, Cap. 87.

The defendant appeals on several grounds as follow :
(1) That, as he is a registered practitioner (being a mechani -
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co . J . cal and structural engineer) under the Engineering Professio n

Act whereby he became registered as a professional engineer ,
he is entitled to plan and supervise for others for gain th e
erection of such building as the said Bay Theatre ; and that h e
is so allowed because of two exceptions contained in the Architect s
Act allowing professional engineers to so plan and supervise ,
these exceptions being : (a) Under section 32 (1) of the Archi-
tects Act the wording there bein g
but where a person is registered as a professional engineer under the

Engineering [Profession] Act nothing in this subsection shall apply t o

him in respect of the practice by him of professional engineering ,

and (b) under subsection 32 (1) of said Act, by the followin g
words :
or in respect of the doing by him of anything mentioned in subsection (7 )

of section 33 .

The wording of said section 33, subsection (7) is as follows :
Nothing in this Act shall be construed so as to prevent any civil, mining ,

mechanical, electrical, metallurgical, chemical, geological, or structura l

engineer from carrying on the work of designing or supervising the building,

remodelling, or repairing of any structure usually designed or supervise d

as to its construction, alteration, or repair by such engineer .

(2) That in any event he did not plan or supervise the buildin g
of the Bay Theatre but merely acted as the managing director
of his company, The Dominion Construction Company, who
had the contract to build the theatre . (3) That even if he did
plan and supervise the building he did not do so for gain, an d
(4) That even if he did plan or supervise the building for gain ,
this was a single or isolated act of practising as an architect an d
that he is so charged .

This appeal, so well and ably argued by counsel on both sides ,
has given me much thought, but it seems to me that the word s
of Rivard, J. in <1ssociafiorz des lrchilecles de la Province d e

Quebec v . Rtuldicle (1934), 5,9 Que . K.B. 72, at 78, are much
in point when he says :

By the comparison of the Aet ruling the architects acid the one ruling
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the civil engineers, at first it clearly appears that the Legislature intended

	

C . C .

the practice of the art of architecture and that of the science of civil engi-
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neering to be two distinct professions . But the scope of the activities

reserved to each one of these professions is perhaps not well precised . The THE KIN G
words "furnish plans or specifications to construct buildings" are rather

	

v.

extensive and somewhat imprecise .

	

BENTALL

Architecture and engineering are per se not the same profes- Lennox ,
Co. J.

sion and cannot come under the same category.

Under section 32 (1) of the Architects Act the first exceptio n
quoted above applies in my opinion to engineering work and no t
architectural work .

Under section 33 (7) of the Architects Act the second excep-
tion (also quoted above) and containing these special words "o f
any structure usually designed or supervised . . . by such
engineer," taken in conjunction with the interpretation of "Prac-
tice of professional engineering," being section 2, subsection (1 )
of the Engineering Profession Act which, in part, has these
words :

All buildings necessary to the proper housing, installation, and operation

of the engineering-works embraced in this clause ;

means in my opinion such buildings and no others. Further
the words in such interpretation clause, "designing, . . . of
any [such] works" (in the 5th line) must be held to be ejusdem

generis with the samples of such works designated in the clause .
In my opinion cathedrals, theatres and dwellings and such lik e
buildings do not come under this interpretation. If it were
otherwise (and exemplifying my other reasons) I fail to see
the necessity of section 3, subsection (2) of the Architects Ac t
which reads :

It shall be lawful for one or more registered architects to enter into a

partnership with one or more professional engineers, registered under th e

laws of this Province, for the practice of their professions .

Counsel for the defendant submitted that the Architects Ac t
is a private Act and should be most strictly construed when i t
affects the rights of others and that therefore the word "usually"
in section 33 (7) (supra) should be held to mean that any prac-
tice which had been carried on in the way of planning or super-
vising buildings by professional engineers prior to the coming'
into effect of the Architects Act would be the usual work of a
professional engineer. In other words, it was contended for the
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defendant that the Architects Act was passed to protect the
public against unskilled persons planning and supervisin g
buildings (from $10,000 in value) thereby providing for publi c
safety but that professional engineers, being quite capable o f
erecting all sorts of buildings with safety to the public and hav-
ing as a fact in some cases erected such buildings as theatres ,
that they were especially exempted . I do not agree with this
submission as I am satisfied. that taking the wording of the
above statutes together, the word "usually" applied to structure s
in connection with engineering work as distinct from architec-
tural work in their well-known sense . This is not a private Ac t
but a public Act	 not an Act to a private corporation brough t
into being or in being for profit, and it seems to me that th e
many authorities cited to me by counsel for the defendant on
the strict interpretation of private Acts do not apply .

However, even if they did.	 in this case defendant seeks t o
come in as one of a special class said to be exempted from th e
penalties Unposed against the public as a whole, if, not bein g
registered architects, they practise as such, and he must prov e
that he comes under the exceptions provided . I find. that he
has not done so. On the other hand, it has been shown that i n
this case he does not come within the exception .

Much evidence was brought to endeavour to show that pro-
fessional engineers before the passing of the Architects Act
were accustomed to designing, etc ., all classes of buildings an d
that the word. "usual" under section 133 (7) applied to such
former practice . I find, as above, against that contention .

I find that Bentall did plan in whole or in part the Ba y
Theatre and did supervise the building thereof, such supervisio n
not being merely as an officer of the construction company bu t
mostly, if not wholly, as an architect .

As to the question of payment : I find that Iieutall did so ac t

for gain . Gain does n• ari1~ mean direct payment in

specie .
As to the submission that the charge and the evidence adduce d

amounted to a single or isolated act of "practising as an archi-

tect," I find the contrary. Indeed almost the whole defence wa s
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based on the pleas that he had built several theatres and wa s
entitled to do so .

I further find that Bentall can not shield himself under th e
fact that some of the work in drawing theatre plans was don e
by a firm of architects in Toronto not registered under the Britis h
Columbia Act .

I dismiss the appeal, find the defendant guilty and impos e
a fine of $25 or in default imprisonment for five days .

Appeal dismissed.

CAMERON v. CARR ET AL .

Mines and minerals—Option to purchase group of claims by individuals—
Syndicate formed—Transfer of option to syndicate—Company formed—
Transfer of option by syndicate to company—First option holders agent s
for syndicate—Non-disclosure of interest—Action against agent b y
member of syndicate.

The plaintiff, a member of a syndicate, alleged, inter alia, that the trustee

for and agent of the syndicate failed to disclose to its members that h e

was buying for its members property in which he had an interest, an d

therefore he should account for the profits made by him . Rescission

could not be granted because the property had been transferred by the

syndicate to a company.

Held, that even assuming the plaintiff did not know the facts, relief coul d

not be given her or the syndicate in the circumstances ; the Court

would not fix a new price ; the right of the syndicate was to be paid it s

loss on the whole transaction, and no proof of damages on the whol e

transaction was given. The principle applicable is that if the agent' s

duty is to advise the principal as to the purchase of stocks or share s

having a market value, and he sells to his principal stocks and share s

of his own at prices in excess of their market value, he may be liabl e
in damages for the excess of the prices received over the market value.

It is a different matter, if the property sold by the agent to the principa l

is a specific property having no market value, for the Court will no t

fix a new price between the parties. In such a case the measure of

damages will be the principal's loss in the whole transaction : if he

has suffered no such loss there can be no damages .

S .C .

1939

Jan . 26 ,
27, 28 ;

Feb . 6, 13 .
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ACTION against the three Carrs in their individual capacities ,
P. D. Carr as trustee of the Founders Syndicate and the Zeballo s
Gold Peak Mines Ltd ., for (1) A declaration that the 450,00 0
shares of the Zeballos Company were issued in trust for the
Founders Syndicate, and for an accounting ; (2) for an order that
the 450,000 shares be delivered up and transferred in the proper
ratio to the plaintiff and the other members of the syndicate ;
(3) an injunction . The facts are set out in the reasons for judg-
ment. Tried by ROBERTSON, J. at Vancouver on the 26th to the
28th of January, 1939, argument being heard at Victoria o n
the 6th of February, 1939.

W. B. Farris, K .C., for plaintiff .
Donaghy, K.C. ., for defendants Carr.
Sheppard, for defendant Zeballos Company .

Cur. adv. vult .

13th February, 1939.

ROBERTSON, J. : On June 1st, 1937, the defendant T . L. Carr,
on payment of $100, obtained an option until June 21st, 1937 ,
to purchase the "Gold Peak group" of mines . If Carr wishe d
to exercise the option, he had to pay an additional $22,500, b y
instalments, as follows : $2,500 on or before June 21st, 1937,
$1,500 on or before September 21st, 1937, $2,500 on or before
December 21st, 1937, $5,000 on or before June 21st, 1938, and
$11,000 on or before December 21st, 1938 . Carr held the option
in trust for himself and his brothers, the defendants Patrick B .
Carr and Peter D . Carr . The Carrs did not have the money t o
make the purchase payments or to work the property . In view
of this they determined to form a syndicate . As a matter of fac t
they had towards the end of May or beginning of June, 1937 ,
given instructions for the preparation of a syndicate agreement .
This was done . The agreement is dated June 8th, 1937, and i s
between Peter D. Carr, "called herein the trustee," and "the
several persons whose signatures are hereafter affixed as signa-
tories to this agreement . " It provided, in part : (1) That "the
parties hereto form a syndicate" to be comprised "of them and
such other persons as might from time to time be entitled to
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membership in the syndicate" ; (2) its business to be carried o n
under the name "Founders Syndicate" ; (3) the membership to
be limited to 1,000, each membership to be of the par value o f
$100 and called a "unit" ; (4) its objects (a) to acquire mine s
by option ; (b) to acquire by purchase "stock in any other com-
pany"; (c) to purchase any contract ; (d) to cause to be incor-
porated any corporation to acquire its assets ; (e) to borrow
money. It further provided Peter D. Carr was to be manager ;
it gave him power to issue unit certificates in consideration o f
cash or in payment of the purchase price of properties conveye d
to the syndicate ; and the entire control of its affairs, with libert y
to conduct them as he saw fit and, in particular, to float a com-
pany to acquire any of its assets, to fix the sale price and th e
number of shares to be allotted for such sale. It further gave
him power to obtain a charter "incorporating the syndicate for
the acquisition of all its assets" in consideration of such share s
as to him "might appear advisable ." The agreement made no
direct reference to the option or the Golden Peak group . Peter
D. Carr, T . L. Carr, the option holder, and all the unit holder s
who paid cash (63 in number) signed this agreement ; the two
Carrs on or about June 19th, 1937 (as is shown by the date a t
its end) and the cash unit holders probably about the time the y
paid for their units . In the meantime the Carrs had made, ou t
of their own moneys, the payment of $2,500 due on June 21st ,
1937. The first units were sold about July 27th, 1937 . By
August 1st, 6 units had been sold . As will hereafter appear
the Carrs turned over the option to the syndicate in August ,
1937, for 937 units of the syndicate . By September 8th, 2 1
additional units had been sold . The plaintiff bought three unit s
through P . B. Carr on August 11th, 1937 . He says he told her
a company was to be incorporated, to take over the option, with a
capitalization of 500,000 shares of which 200,000 shares wer e
to be sold to the public and 100,000 shares were to remain in th e
treasury and that her 400 shares would come out of the Carrs '
200,000 . She admits that he told her she would receive 40 0
shares for each unit held by her but says she never knew at an y
time what shares the Carrs were to receive .

The Carrs about this time were busy forming a company .
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They proposed at first to form a company, with 500,000 shares ,
to purchase the option for 200,000 fully-paid shares, to sell
200,000 shares to the public and keep 100,000 shares in th e
treasury. They saw the superintendent of brokers about this .
He was told the expenditure on the property was approximatel y
$15,000 . He would not agree to the proposed incorporation an d
plan. Finally he agreed to approve of the incorporation of a
company with 1,500,000 shares of which 450,000 shares shoul d
be paid for the option, such shares to be deposited in escrow .
This was shortly before September 8th . A meeting of the syndi-
cate was held on September 8th . The plaintiff and her husband
John Cameron, who was not a unit holder, were there . The
Carrs say the whole position was explained to the meeting and
that everyone understood . The plaintiff and her husband and
other unit holders signed a document as follows :

September 8th, 1937 .
To P. D. Carr, Esq.,

Trustee "Founders Syndicate, "
955 Thurlow Street,

Vancouver, B .C .

We, the undersigned members of the "Founders Syndicate" having ha d

explained to us fully the alteration in the capitalization of the company t o

be formed, into which our units are to be exchanged for shares, hereby agre e

to such change in lieu of the original understanding and undertaking . We

understand that the company will be named :

"Zeballos Gold Peak Mines Ltd . "

and capitalized at $1,500,000 of $1 .00 par value N.P.L ., and further, for

each unit held by us, we shall receive 800 shares.

The Zeballos Gold Peak Mines Limited (N.P.L.) was incor-
porated on September 21st, 1937 . On the same day it entere d
into an agreement with T . L. Carr whereunder it purchased al l
his interest in the option and tools, equipment, buildings, trails ,
roads, surveys, tunnels, cuttings, etc., for 450,000 fully pai d
shares, to be put in escrow in accordance with the requirement s
of the superintendent of brokers . The agreement recited the
payments of $2,600 made by Carr . The company assumed the
balance of the payments . The shares were issued to T . L. Carr .
Between Christmas and New Year, 1937, the plaintiff obtaine d
from P. D. Carr a document (Exhibit 20) dated August 11th ,
1937, certifying she held three units of the Founders Syndicat e
transferable only on the books of the syndicate and that she was
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entitled to share in 1/1000 (should be 3/1000) of the asset s
or net profits of the syndicate . On January 19th, 1938, th e
plaintiff received from the defendant Peter D . Carr a declara-
tion, and gave a receipt as follows :

September 8th, 1937 .
To P . D. Carr, Esq .,
Trustee Founders Syndicate,

955 Thurlow Street ,

Vancouver, B .C.

We, the undersigned members of the Founders Syndicate, having had

explained to us fully the alteration in the capitalization of the company to

be formed, into which our units are to be exchanged for shares, hereby

agree to such change in lieu of the original understanding and undertaking .

We understand that the company will be named Zeballos Gold Peak Mine s

Ltd. and capitalized at $1,500,000 of $1 .00 par value N.P .L. and further

for each unit held by us we shall receive 800 shares .

Declaration of Trust.

I, Thomas L . Carr, of Vancouver, British Columbia, hereby declare tha t

I hold in trust for Kathea Cameron of Suite 306, 1144 Harrow Street ,

Vancouver, B .C., twenty-four hundred (2400) shares of the capital stoc k

of Zeballos Gold Peak Mines Limited (Non-personal liability) subject to

terms of escrow imposed by the Superintendent of Brokers for Britis h

Columbia, and that certificates covering the said shares have been deposite d

with the Bank of Toronto, Seymour and Hastings Streets, Vancouver, B .C . ,

as escrow agents .

Dated at Vancouver, British Columbia, this 19th day of January, 1938 .

[Sgd .] T . L. Carr .

I hereby acknowledge receipt of declaration of trust of Thomas L . Car r

covering 2400 shares of escrow stock in Zeballos Gold Peak Mines Ltd .

(N.P.L .) which I acknowledge to be in entire satisfaction and discharge of

my rights as unit holder in the Founders Syndicate .

[Sgd .] Kathleen Cameron .

The action is brought against the three Carrs "in their indi-
vidual capacities," P. D. Carr as trustee of the Founders Syndi-
cate and the said Founders Syndicate and the company. No
relief was asked against the Founders Syndicate . It was not
represented at the trial . As an unincorporated association i t
could not be sued under its own name ; so that it is not necessary
to consider it further . The relief asked against the other
defendants is as follows : (1) A declaration that the 450,00 0
shares were issued in trust for the Founders Syndicate ; and for
an accounting ; (2) in the alternative for a declaration that th e
Carrs fraudulently conspired to obtain, and did obtain, thes e
shares from the Zeballos Company, and fraudulently conspired
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to obtain control of this company ; (3) and that the Carrs
fraudulently obtained the consent of the superintendent of
brokers to the issuance of the 450,000 shares ; (4) for an order
that the 450,000 shares be delivered up and transferred in th e
proper ratio to the plaintiff and the other members of the syndi-
cate ; (5) in the alternative, that all shares not the property of
the Founders Syndicate be surrendered to the company for can-
cellation and that the company do cancel the same ; (6) an
injunction .

In my opinion there is no evidence to support the relie f
claimed under heads 2 and 5, supra. Further as the plaintiff
is not a shareholder in the company, I fail to see how she ca n
maintain an action for this relief . See Burland v. Earle, [1902]
A.C. 83 ; 71 L.J.P.C. 1 . I cannot see the relevancy of the claim
for relief under head 3 ; and so, in my view, it is not necessar y
to deal with it . It remains then to consider whether the plaintiff
is entitled to the relief claimed under heads 1, 4, and 6 . The
position taken by the defendant is that the syndicate agreemen t
was never acted upon ; that, in its place, after July 22nd, 1937 ,
a verbal agreement was entered into with the plaintiff whereb y
the Carrs agreed to sell to her 400 of the 200,000 shares it wa s
proposed they should get in a company to be incorporated wit h
500,000 shares, for each $100 she had put up . In my opinion
the evidence is overwhelmingly against this submission . The
syndicate agreement is signed, not only by all the subscribers ,
but by P . D. Carr, the trustee, and T. L. Carr, the option holder .
The books which the Carrs kept with reference to the syndicat e
were made up by Colson who says he made the entries from
documents and statements given to him by one of the Carrs .
The Carrs were really partners in this transaction . Pursuant
to paragraph 10 of the syndicate agreement the trustee coul d
purchase the option for units . In the journal, Exhibit 8, is th e
following entry :

Mining claims

	

93700 . -

To Carr Brothers 948 units

	

93700 . -

Purchase of claims for 948 fully paid units from Carr Brothers .

The date is either August 30th or August 1st . It would
appear that August 30th was written in first of all and later it
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was altered to August 1st . There also appears to be an altera-
tion in the value of the units ; 948 at $100 would be $94,800 ,
and this appears to have been changed to $93,700 . The total
number of units taken by persons other than the Carrs was 63 ,
and this added to 937 units, which $93,700 represents, makes
1,000 units, the total number of units provided for by th e
syndicate agreement .

I think that this shows that the beneficial interest in th e
option thereafter belonged to the syndicate . Then the documen t
above referred to, Exhibit 20, shows that at that time, P . D. Carr
recognized that there was a syndicate. Further the document,
given on January 19th, 1938, set out, supra, shows the existenc e
of the syndicate . In addition to this there is the declaration,
Exhibit 19, made by P . D. Carr on August 26th, 1937, showin g
that he was a partner in the Founders Syndicate . I refer also _
to Exhibits 7, 8, 14 and 21 . I find the Carrs held 937 unit s
and the other unit holders 63 units .

The syndicate agreement says nothing about each unit holder
being entitled to shares. The agreement was not one which wa s
required by law to be in writing. It might, therefore, be partl y
verbal . The plaintiff and the Carrs both agree that there was a
verbal term added to the written agreement, viz ., that the
plaintiff was to get 400 shares for each unit which was varie d
on September 8th in the manner already referred to . The
plaintiff complains, however, that she was not told on September
8th, how many shares the Carrs were to get, nor that part of
the syndicate money was being used by the Carrs for their ow n
purpose. In fact so far as she was concerned she does not appea r
to have thought the Carrs were getting anything. It is impossibl e
for me to believe that she thought they were giving everythin g
to the syndicate for nothing . She knew the syndicate had been
formed to take over their option. She and P . D. Carr were th e
only persons present when she made her contract . I have
already stated what he says he told her then . T. L. Carr says
that he met the Camerons many times and that, at the time he r
cheque was handed over in payment, she was told that the Carr s
were getting 200,000 shares in a company with 300,000 share s
and that her shares were coming out of the Carrs' 200,000. Then
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the plaintiff says she heard nothing at the meeting of September
8th of the amount of shares which the Carrs were to get . Dr.
Thomas, who is an independent witness, says they were told ,
then, that each of the syndicate holders who had been entitled t o
400 shares out of the shares of a company with 500,000 share s
would get 800 shares for each unit in a company, proposed t o
be formed, with 1,500,000 shares, these shares to come out o f
450,000 shares which the Carrs were to get . Goode and Dr.
Maclean, another independent witness, who were at the meeting
say the same thing. In addition to this her husband Joh n
Cameron, who, although in Court, was not called as a witnes s
signed Exhibit 21. He was one of the incorporators of th e
Zeballos Company . He was present when the application to th e
superintendent of brokers was being prepared ; and he was
present at the meeting when Exhibit 17 was authorized to b e
executed ; and at all the preliminary meetings of the company.
I find it hard to believe that, under the circumstances, Cameron
did not know about the shares the Carrs were to get and did no t
tell his wife . The probabilities are he did . In any case I find
she did know .

The Carrs by September 8th had spent approximately $2,12 0
of the syndicate moneys on the property (Exhibit 25) . Up to
this time as I have mentioned they had received payment for
26 units, i .e ., $2,600 . While the Carrs did not tell the member s
of the syndicate on this date that they had, or should have had ,
this amount in hand, they made no misrepresentation on thi s
point. Further there is nothing in the evidence to show they
did not on this date have this money on hand .

The 450,000 shares would, on their issue, belong to the syndi-
cate subject to any agreement which the plaintiff and member s
of the syndicate made. The question is : Did the plaintiff retain
her interest in the syndicate ? The plaintiff admits she was to
get 400 shares for each unit she held . If the Carrs had receive d
200,000 shares for the option these shares would then belong t o
the syndicate and under the terms of the agreement upon a
division she would be entitled to 1/1000 or 200 shares. If the
Carrs received 450,000 shares, her 1/1000 would have amounte d
to 450 shares . So that in either case she was getting by the
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was finally arrived at the Carrs were giving to each one of the
unit holders 350 shares more in respect of each unit than the Robereeon,a .

holders would have been entitled to. There was therefore con-
sideration for the arrangement that the plaintiff accepted th e
declaration of trust in entire satisfaction and discharge of her

rights as a unit holder in the syndicate. All other unit holder s
except the Carrs signed the same form of release . The shares
have now been put in escrow and are now held in trust unde r
these declarations of trust for the various unit holders . Conse-
quently all the unit holders have received all they are entitled
to out of the assets of the syndicate . All the remaining assets of
the syndicate belong to the Carrs, as they own all the remainin g
units in the syndicate . The plaintiff has no further interest i n
the syndicate and is not entitled to an accounting . The plaintiff
is not entitled therefore to the declaration she asks .

The plaintiff says she did not know P. B. Carr and Peter D .
Carr had an interest in the option ; that P. D. Carr was the
trustee for and agent of the syndicate and failed to disclose t o
its members that he was buying for the syndicate property in
which he had an interest and therefore he should account for an y
profits made by him . I think the plaintiff did know . Assuming ,
however, she did not, is she or the syndicate entitled to any relief
under the circumstances of this ease ? Rescission is not asked for
and could not be granted in any event as the mines now belon g
to the company. The Court will not fix a new price between th e
parties . :Ihe right of the syndicate is to be paid its loss on the
whole transaction . No proof of damages on the whole trans-
action was given. Lord. Parker in delivering the judgment of
the Judicial Committee in . Jacobus Mader Estates, Lim. v .
Mahler (1913), 85 L .J.P.C. 167n-, 114 L.T. 640n, said :

Equity treats all transactions between an agent and his principal, i n
matters in which it is the agent's duty to advise his principal, as voidabl e
unless and until the principal, with full knowledge of the material fact s
and under circumstances which rebut any presumption of undue influence ,
ratify and confirm the same . In such cases the interest of the agent is in
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remembered, however, that if the transaction be one of sale by the agent

	 to the principal the latter must, in order to avoid it, be able to restore th e

CAMERON agent to his original position . If he has resold the property, or canno t
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restore it to the agent in its original condition, the right to avoid th e
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transaction will, as a general rule, have been lost . But, even so, it doe s

Robertson, s . not follow that the principal is without remedy . He may be able to recove r

damages from the agent for negligence in the performance of his duties .

Thus, if the agent's duty is to advise the principal as to the purchases o f

stocks or shares having a market value, and he sells to his principal stocks

or shares of his own at prices in excess of their market value, he may be

liable in damages for the excess of the prices received over the market value .

It is a different matter, if the property sold by the agent to the principal

is a specific property having no market value, for the Court will now fix

a new price between the parties . In such a case the measure of damages

will be the principal's loss in the whole transaction . If he has suffered

no suchloss there can be no damages .

The action is dismissed with costs .
Action dismissed .

REX v. EVELEIGH .

Master and servant—Violation of Semi-monthly Payment of Wages Act—
Suspended sentence—Recognizance—Improper form—Violation of con-
ditions of—Wrong procedure—Prohibition—R .S .B .C. 1936, Cap. 271 ,

Secs. 72 (2) and (7) ; Cap. 393 .

Upon the accused pleading guilty to a charge of violating the Semi-monthl y

Payment of Wages Act, he was released by the magistrate on suspende d

sentence of one year on entering into a so-called recognizance (quoted

infra) . Before the expiration of the year a summons was issued an d

served on the accused containing a charge in the same words as thos e

in the former summons, the object being to have the accused sentence d

for a breach, if one were proved, of the so-called recognizance . On

accused's application for prohibition :

Held, that the recognizance was not in the form proper and usual in the cas e

of suspended sentences and did not comply with section 72 (2) of the

Summary Convictions Act, and was therefore not a recognizance at all,

and therefore the magistrate had no power to sentence the accused

now and the order for prohibition should issue.

Held, further, that the wrong procedure was adopted and the present pro-

ceedings were beyond the jurisdiction of the magistrate .

S. C .
In Chambers

193 9

Feb . 16, 18 .
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APPLICATION for prohibition. The facts are set out in
the reasons for judgment . Heard by ROBERTSON, J. in Chamber s
at Victoria on the 16th of February, 1939 .

R. D. Harvey, for the application.
Carew Martin, for the Crown .

Cur. adv. volt .

18th February, 1939.

ROBERTSON, J . : The accused appeared before a stipendiar y
magistrate on July 4th, 1938, and pleaded guilty to a charge i n
a summons dated June 21st, 1938, that "during the two month s
last past," he did unlawfully fai l
to pay as often as semi-monthly to Joseph P . Haddock his employee, who

was engaged in or about the Industry of Lumbering, all wages earned by

him from time to time to a day not more than eight days prior to the date

of payment as required by the Semi-monthly Payment of Wages Act, being

chapter 303, R .S .B .C . 1936 .

The magistrate decided as follows :
Penalty sentence suspended for one (1) year, no costs, to keep the peac e

and is of good behaviour towards His Majesty's liege people and especiall y

in the matter of semi-monthly payment of wages to his employees and in

the matter of payment of the arrears of wages now in existence for the ter m

of twelve (12) months next ensuing, then the said recognizance to be void ,

otherwise to stand in full force and virtue.

A so-called recognizance was taken as follows :
Form of Recognizance to Keep the Peace .

Canada

Province of B .C.

County of Nanaimo .

Be it remembered that on Monday the 4th day of July in the year on e

thousand nine hundred and thirty-eight A .D., at Lake Cowichan in th e

County of Nanaimo, Russell Eveleigh is convicted before the undersigned,

Col . J . H . Boyd, a stipendiary magistrate, in and for the County of Nanaimo,

for that he, the said Russell Eveleigh [here is set out charge as above] .

And upon the said Russell Eveleigh pleading guilty to the charge a s

aforesaid I adjudge that the said Russell Eveleigh for his said offence

should be on suspended sentence for the term of twelve months next ensuing ,

upon the said Russell Eveleigh fulfilling the conditions hereunder written .

Taken and sworn before me, the day and year and at the place above

mentioned .
[Sgd.] J. H. Boyd .

A stipendiary magistrate in an d
for the County of Nanaimo ,

Province of British Columbia .

[Sgd .] Russell Eveleigh .
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The condition of the above recognizance is such- that if the above bound
	 Russell Eveleigh keeps the peace and is of good behaviour towards Hi s

REX

	

Majesty's liege people and especially in the matter of the semi-monthl y
v. payment of wages to his employees and in the matter of the payment of th e

EvELElan arrears of wages now in existence for the term of twelve months nex t

Robertson, J . ensuing, then the said recognizance to be void, otherwise to stand in ful l
force and virtue.

The accused was released . Suspended sentence and release
of the accused on his entering into a recognizance are authorize d
by section 72 of the Summary Convictions Act, R .S .B.C . 1936 ,

Cap. 271 . On January 11th, 1939, a summons was issued and,
later, served on the accused, containing a charge in exactly the
sane words as the summons issued in June. The summons came
on for hearing before the same stipendiary magistrate . He
stated to counsel who appeared for the accused that the summon s
did not constitute a second charge but related to the previou s
proceedings taken in June . Obviously the idea was to sentenc e
the accused. for a breach, if one were proved, of the so-calle d
recognizance . The accused now applies for prohibition. It i s
objected that nothing which, properly, could be called a recog-
nizance was entered into and that therefore no further proceed-
ings could be taken against the accused ; further, that, in any
event, the stipendiary magistrate should be prohibited from
proceeding on the second summons as the proper procedure, viz . ,
information and warrant provided by section 72, had not bee n
adopted. Dealing y Ni l the first point, a form of recognizanc e
which is usual in e„_, ., of suspended sentence is set out in a n
article by Mr . Eric Armour, K .C. (afterwards llr . Justice
Armour) in 46 Can . C.C . 98, at p . 111. There, it will. be seen ,
that, in a proper recognizance the accused and his sureties, i f
any, appear before the stipendiary magistrate and acknowledg e
themselves to owe to his Majesty whatever sum may be fixe d
by the magistrate, if the accused fails in the conditions set ou t
in the recognizance. It will be noticed that in this case th e
accused did not appear before the magistrate . There was no
acknowledgment of an amount owing to His _Majesty. Again
section 72 (2) which gives power to the magistrate to releas e
on suspended sentence says that h e
may, instead of sentencing him at once to any punishment, direct that he
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be released on his entering into a recognizance,

	

.

	

.

	

.

	

during such period S . C .

as the Justice or Court directs, to appear and receive judgment when called
193 9

upon, and in the meantime to keep the peace and be of good behaviour .

The

	

so-called

	

recognizance

	

did

	

not

	

fix

	

any

	

time

	

within REx

which the accused was to appear and receive judgment . EVELEIGI T

In my opinion the recognizance is not a recognizance at all,

	

--
Robertson, J ..

because of the defects which I have mentioned . It has been
held in the Province of Quebec that, under these circumstances ,
what has taken place is equivalent to an acquittal ; that the
Court is then functus officio ; and its jurisdiction being exhausted ,
prohibition will lie. See Laplante v. Court of Sessions of th e

Peace (1937), 69 Can. C .C. 291. The magistrate's only power
to suspend sentence was given him by section 72 . He had not
the power to postpone sentence which superior Courts of Recor d
have at common law—see Rex v. Spratling (1910), 80 L.J.P.B.
176 ; [1911] 1 P.B. 77 .

Unless then a proper recognizance had been taken the magis-
trate has no power to sentence the accused at a later date. The
order will issue. It is clear also that in any event the wrong
procedure was adopted . Section 72 (7) of the Summary Con-
victions Act states that wher e
Any Justice . . . is satisfied by information on oath that an offende r

whose release has been directed by a Justice or Court under this section ha s

failed to observe any of the conditions of his recognizance [he] may issu e
a warrant for the apprehension of the offender ;

and the offender, when apprehended on the warrant, shall b e
brought before the justice and may be sentenced to any punish-
ment to which he might have been sentenced by the justice o r
Court before whom he was convicted .

The present proceedings are not warranted in any way an d
are beyond the jurisdiction of the magistrate—see Rex v. Site-
man (1902), 6 Can . C.C. 224 ; Rex v. Glasgow (1936), 1 1
M.P.R. 142 ; 67 Can. C.C. 392 .

Application granted.
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March 7 .

IN RE VERNON MUNICIPAL SCHOOL DISTRIC T
AND THE CANADIAN PACIFIC RAILWA Y

COMPANY .

Assessment appeal—Construction of statutes—Headings—R .S .B .C. 1936 ,
Cap . 199, Secs . 216 (1) (a) and 223 (4)—R .S .B .C. 1936, Cap . 253, Secs .
70 and 114 .

Section 114 of the Public Schools Act provides that "Lands claimed by a

railway company as its right of way . . . shall be valued for the

purposes of this Act at three thousand dollars per mile," and section

223 (4) of the Municipal Act provides that "The miles of single track

of any railway company as mentioned in section 216 (1) (a) shall fo r

the purpose of assessment and taxation be deemed to be land, and th e

amount of the assessment thereon shall be at the rate of five thousand ,

two hundred and eighty dollars per mile ."

In relation to that portion of the right of way of the Canadian Pacific Rail-

way beyond the corporate limits of the city of Vernon, but include d

pursuant to the Public Schools Act in the Vernon Municipal Schoo l

District, the present assessment of $4,000 per mile was in force for each

year from 1921 to the present, pursuant to friendly arrangemen t

between the city and the railway company . The railway company

claims the assessment of $4,000 per mile is excessive and in contraven-

tion of section 114 of the Public Schools Act . The city contends tha t

the present assessment having been in force since 1921 is not excessive,

is both legal and reasonable pursuant to section 223 (4) of the Municipa l

Act, and section 114 of the Public Schools Act has no application .

Held, that the Public Schools Act is divided into a number of importan t

headings and section 114 is included in the sections coming under the

heading of "Rural School Districts ." The headings govern and may

generally be read before each of the sections which are ranged unde r

them. Said section 114 only applies to rural school districts and has n o

application to this case . The city has acted within its legal rights in

making the assessment in question and the appeal is dismissed .

APPEAL by the Canadian Pacific Railway from the Court
of Revision of the City of Vernon, confirming the assessmen t
of a portion of the right of way of the railway situate beyon d
the corporate limits of the city of Vernon, but included in the
Vernon Municipal School District for school purposes pursuan t
to the Public Schools Act . Argued before SWAtisoN, Co. J. at
Vernon on the 7th of March, 1939 .

Greaees, for appellant .
JMor=ro o, for respondent .

Cur. ad v . i•ult .
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7th March, 1939 .

	

C . C .

SWANSON, Co. J . : This is an appeal by the Canadian Pacific

	

193 9

Railway Company against the assessment for school purposes
IN RE

confirmed by the Court of Revision of the city of Vernon, held VERNO N

on February 8th, 1939, at Vernon, B .C., upon that portion of MscHoo AL
SCHOO L

the right of way of the Canadian Pacific Railway Company DISTRICT

situate and beingg beyond the corporate limits of the city of

	

AN D
CANADIA N

Vernon, but included pursuant to the Public Schools Act in the PACIFIC
Rv . Co .

Vernon Municipal School District for school purposes by the
city of Vernon .

It is submitted on behalf of the railway company by Mr .
Greaves that the present assessment of $4,000 per mile is exces-
sive and in contravention of section 114 of the Public School s
Act under which it is submitted the proper assessment shoul d
be $3,000 per mile . It is submitted by Mr. Morrow on behalf
of the city of Vernon that the assessment of $4,000 per mile i s
both legal and quite reasonable, and that it is within the powe r
of the city to assess these lands at the rate of $5,280 per mile ,
being the rate now in force pursuant to section 223 (4) of th e
Municipal Act on all lands of the railway company situate an d
being within the corporate limits of the city . Mr. Morrow sub-
mits that the present assessment of $4,000 per mile now com-
plained of on the lands in question has been in force for each
year from 1921 to the present, pursuant to a friendly arrange-
ment between the city and the railway company . This is the
first time this assessment has been challenged by the railway
company. Nevertheless the company is within its statutor : -
rights in now lodging an appeal to this Court .

1I r . Morrow fortifies the city's position by invoking section
70 of the Public Schools Act .

This section 70 in effect states that where the boundaries o f
the municipal school district (to which class the city of Vernon
belongs) have been extended so as to embrace territory no t
included in the municipality (city of Vernon in the presen t
case) comprised in the district, all property situate in that
territory shall be liable to assessment and taxation for schoo l
purposes in the same manner and to the same extent as if i t
were within the limits of the municipality . _llr. Greaves stresses
the concluding five lines of section 70 .
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Mr . Morrow submits that section 114 of the Public School s
Act has no application whatever to the case in question, that
section being applicable solely to rural school districts . I am
quite of the opinion that Mr . Morrow's argument is correct, that
section 1 .14 has no application to the matter under consideration.

It is very significant that the Public Schools Act is divide d
into a number of very important headings .

R.r . co .

	

"Classification of School Districts" is especially provided fo r
Swanson, in the Act by section 14 and succeeding section 13 ; "Provincial

Co. J .
Aid to Schools" is provided for by section 18 and followin g
sections ; "Municipal School Districts" are dealt with unde r
that heading beginning at section 31 up to section 76 ; "Rural
School Districts" are dealt with under that "heading" by section
76, and from that on to section 130 of the Act ; "Community
School Districts" under section 130 and "General Provisions"
under section 131 to section 170 .

The headings [in a statute] . . . govern, and may generally be read before ,
each of the sections which are ranged under them . They are to be regarded
as parts of the statute itself, and may be read not only as explaining th e

sections which immediately follow, but as affording an even better key t o
the general construction than a mere preamble. Further, as being foun d
and sometimes referred to in the enacting parts, they are deserving o f
greater consideration than marginal notes . The clear meaning and natural

operation of words found in the various sections under headings must ,

however, according to general rule, not be restrained or confined by them :

see Ilalsbury's Laws of England, 2nd Ed ., Vol. 31, p . 464 ; see
also 26 A . & E. Encycl . of Law, 2nd Ed., article "Statutes, "
pp. 629-30 .

In Eastern Counties, &e . Companies v . Marriage (1860), 9
H.L. Cas . 32, Bramwell, B . at p. 46 :

This general heading is not only in good sense, but as matter of verba l

accuracy to be considered as governing, and to be read before, each sectio n
which ranges under it, as though they had been numbered 1, 2, and so on .

Mr. Baron Channell in the same ease at p . 41 said :
These various headings are not to be treated as if they were margina l

notes, or were introduced into the Act merely for the purpose of classifyin g

the enactments . They constitute an important part of the Act itself. They

may be read, I think, not only as explaining the sections which immediately

follow them, as a preamble to a statute may be looked to, to explain it s

enactments, but as affording, as it appears to me, a better key to the

construction of the sections which follow than might be afforded by a mer e

preamble .

C . c .

193 9
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Mr. Baron Bramwell said in the House of Lords, in the case
of Hammersmith, &c . Railway Co . v. Brand (1869), L.R . 4
H.L. 171, at pp . 180-90 ; 38 L.J.Q.B. 265, at p. 270 :

	

IN RE
Your Lordships will find that they begin with a general heading . . . . VERNO N

All that follows this heading is to be construed with reference to it : see MUNICIPAL

Eastern Counties, &e . Companies v . Marriage, [supra] .

	

SCHOOL
DISTRICT

See also Union Steamship Co. of New Zealand v. Melbourne

	

AN D

Harbour Trust Commissioners (1884), 53 L.J.P.C. 59 ; Proud- CANADIA
N PACIFIC

foot, V.C. in Wood v . Hurl (1880), 28 Gr . 146, quoting above RY . Co .

judgment of Baron Channell and Baron Bramwell . See also the Swanson ,
Cv . Jruling of FISHER, J. in Yorkshire and Pacific Securities Ltd . v .

Fiorenza (1937), 52 B .C. 509 at p . 514 .
For these reasons I think I must rule that the city has acte d

within its legal rights in making the assessment in question .
The appeal is accordingly dismissed . The costs of the appeal
are allowed to the city, fixed at $25 .

Appeal dismissed.

McDONALD v . UNITED AIR TRANSPORT, LIMITED . C . A.

193 9
Practice — Discovery —Examination of officer of company — Aeroplan e

operated by defendant company—Pilot of aeroplane—Whether an officer march 7, 14 .

under rule 370u .

One Tweet was a pilot of an aeroplane owned and operated by the defendan t
company . An application by the plaintiff under rule 370u for a n

order for the examination for discovery of Tweet as an officer of the

defendant company was dismissed .

Held, on appeal, reversing the decision of FISHER, J ., that "having regard
to all the circumstances of the ease" the Court is of opinion that thi s
man is an "officer" within said rule, and the governing circumstances

briefly are that he was a pilot in sole charge of the aeroplane of th e
defendant corporation, the alleged mismanagement whereof is the basis
of this action .

APPEAL by plaintiff from an order of FISHER, J. of the 20th
of January, 1939 (reported, 53 B .C. 377), dismissing th e
plaintiff's application for leave to examine one Charles Twee t
for discovery as an officer of the defendant company . The action
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was for damages owing to injuries sustained by the plaintiff
when an aeroplane of the defendant company plunged int o
Wolverine Lake in British Columbia . The said Charles Tweet
was the pilot of the aeroplane at the time of the accident .

The appeal was argued at Vancouver on the 7th of March ,
1939, before MARTIN, C .J.B.C., MACDONALD, MCQCARRIE ,
SL oAN and O'HALLORAN, M.A.

L . P. Macdonald, for appellant : The application is under
rule 370u. A pilot of an aeroplane is the same as the conductor
of a train : see Leach v . Grand Trunk R .W. Co . (1890), 13 Pr .
369 ; Elliott v. Holmwood & Holmwood (1915), 22 B .C. 335 .
The case of Speakman v . City of Calgary (1908), 9 W.L.R. 264
was relied on, but my submission is that it is not an authority :
see The Canada Atlantic Ry. Co. v. Moxley (1888), 15 S .C.R.
145 at p. 159. The pilot has sole control of the aeroplane .
Under the law he makes entries in the log book and unless w e
can examine him there is no one to examine : Leach v. Grand

Trunk R.W. Co . (1890), 13 Pr . 467 ; Giddings v . Canadian

Northern Ry . Co . (1919), 12 Sask. L.R. 381 ; Morrison v .

Grand Trunk R.W. Co . (1902), 5 O.L.R. 38 ; Powell v. Edmon-

ton, Yukon and Pacific R.W. Co . (1909), 11 W.L.R. 613 ;
Dawson v . London Street R .W. Co . (1898), 18 Pr . 223 ; Harvie

v. C .P.R., [1928] 1 D.L.R. 696 .
Tysoe, for respondent : The rule 370u refers to officers outside

of British Columbia, and the question is whether he was in
authority at the time of the accident : see Nichols & Shephard v .

Skedanuk (1912), 5 Alta. L.R. 110, at pp . 112-3. A bus-driver
is in the same position : see Odell v . City of Ottawa (1888) ,
12 Pr. 446 .

Cur. adv. volt .

On the 14th of March, 1939, the judgment of the Court wa s
delivered by

MARTIN, C.J.B.C . : We are all of opinion that this appeal
should be allowed and that the person in question is an "office r
of the corporation" who should be examined under rule 370u .

In coming to this conclusion we observe with some surprise
that the leading cases in this Court were not referred to below

C. A .

193 9

MCDONALD
v .

UNITED AIR
TRANSPORT ,

LTD .
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nor cited to us by counsel, though by them the principle of th e
matter has been settled for many years, twenty-seven, in fact ,
by this Court, in the case of King Lumber Mills v . Canadia n

Pacific Ry. Co . (1912), 17 B .C. 26, wherein my late brother
IRVING laid down the rule which we have always followed sinc e
then, viz ., that "whether a person is an officer or not depend s
upon the circumstances of each particular case ." We reaffirme d
that principle in 1931 in the case of Johnson v. Solloway, Mill s

& Co. Ltd., 45 B.C. 35 at p . 38, where, in delivering the judg-
ment of the majority of the Court, I said :

The first question is as to whether or no the person sought to be examine d

under rule 370e (1) is one who has been an officer of this corporation, and

that, as this Court has laid down in consonance with the decisions of othe r

Courts of Canada, means with regard to all the circumstances of the ease .

And in the same volume the same principle appears at p . 213
in the case of Kapoor Lumber Co. Ltd. v. Canadian Northern

Pacific Ry. Co. [(1932)] .

It is also to be observed that in the Court below in 1915—i n
Elliott v. ifolmwood & ilolmwood, 22 B.C. 335-Mr. Justice
MACDONALD expressed views as to the meaning of "officer" of a
company, which is in accord with the said previous decision o f
this Court in the King Lumber Mills case though, strangely
enough, he did not refer to it .

Applying said principle to the facts before us all we think i s
necessary to say is that "having regard to all the circumstances
of the case" we are of opinion that this man is an "officer "
within said rule, and the governing circumstances briefly ar e
we go no further	 that he was the pilot in sole charge of the
aeroplane of the defendant corporation the alleged mismanage-
ment whereof is the basis of this action .

Other circumstances may arise in future affecting other
occupants or servants of the company in aeroplanes, but we,
wisely, we venture to think, refrained from saying anything
about such situations and confine ourselves to that which no w
presents itself .

Appeal allowed.

Solicitor for appellant : L. P. Macdonald.
Solicitor for respondent : C. IV. Tysoe .
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1939

June 8, 14 .

REX v. LEAHY .

Criminal law—Driving a motor-car while intoxicated—Evidence of intoxica-
tion—Upon indictment or upon summary conviction—Distinction as to
punishment—Criminal Code, Sec . 285 (4) .

On a charge of driving a motor-car while intoxicated, under section 285 (4 )

of the Criminal Code it is incumbent upon the prosecution to show tha t

accused was so intoxicated that "if permitted to drive a motor-car it

would be a danger to the public ."

McRae v . McLaughlin Motorcar Co ., [1926] 1 D.L .R. 372, followed .

It will be noted that when a charge is laid upon an indictment under sub -

section 4 (a) of section 285 of the Criminal Code, the punishment is

much greater than when an accused is found guilty upon a summary

conviction under subsection 4 (b) of said section . It is obvious there -

fore, that Parliament, when enacting the legislation, drew a distinction

as to the classes of cases which might arise under the section, and pu t

a responsibility on the Crown to decide which subsection should be

invoked when proceedings are started .

C HARGE of driving a motor-car while intoxicated, under
subsection 4 (a) of section 285 of the Criminal Code . Tried by
ELLrs, Co. J. at Vancouver on the 8th of June, 1939 .

W. S. Owen, for the Crown.
H. I. Bird, for defendant.

Cur. adv. milt .

14th June, 1939 .

ELLIS, Co . J. : The accused is charged under section 285 ,
subsection 4 of the Criminal Code, which reads as follows :

4 . Every one who, while intoxicated or under the influence of any narcotic ,

drives any motor vehicle or automobile, or has the care or control of a

motor vehicle or automobile, whether it is in motion or not, shall be guilty

of an offence, and shall be liable,

(a) upon indictment, for a first offence to imprisonment for a term not

exceeding three months and not less than thirty days, and for each subse-

quent offence to any term not exceeding one year and not less than three

months ; or

(b) upon summary conviction, for a first offence to a term of imprison-

ment not exceeding thirty days and not less than seven days, for a secon d

offence to a term of imprisonment not exceeding three months and not les s

than one month, and for each subsequent offence to a term of imprisonment

not exceeding one year and not less than three months .
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Ellis, Co. J .

It will be noted that when the charge is laid upon an indictment
the punishment for the first and second offence is much greate r
than when an accused is found guilty upon a summary convic-
tion for the first and second offence . It is obvious, therefore,
that Parliament, when enacting the legislation, drew a distinc-
tion in its mind as to the classes of cases which might aris e
under the section, and put a responsibility on the Crown to decid e
which subsection would be invoked when proceedings wer e
started . It would appear that the intention is that the Crown ,
seized with the nature of each particular case, would in the exer-
cise of its duty, interpret or construe the subsections reasonabl y
bearing in mind the intent of Parliament as expressed in th e
legislation . In other words serious charges would be proceeded
with by way of indictment, less serious ones by the other method ,
the latter of which cases would on conviction carry a less
minimum term of imprisonment . As far as I can gather, th e
law officer of the Crown, who prefers the charges, does not adopt
this principle and there is a growing practice in some quarters
to disregard the implication of Parliament, or the reasonabl e
intent of the statute and to lay charges by way of indictment .

Everyone is aware that modern conditions resulting in a vas t
and rapidly growing increase in the numbers of motor-vehicles ,
capable of great and terrible danger to human safety and destruc-
tion to property, have imposed on our legislators the necessit y
and duty of passing drastic legislation to stop and curb thi s
danger and destruction. In carrying out this duty, however ,
Parliament has recognized some distinction and passed the tw o
subsections quoted above. The result is that judges in thi s
Court, where the trial is by way of indictment, often find them-
selves in a difficult position . This arises in the classes of cases ,
where no injury to the person occurs nor damage to propert y
ensues and where the evidence ' does not disclose the slightes t
negligence in driving. The Crown, however, does prove intoxi-
cation, and a conviction must follow, and the minimum punish-
ment of 30 days in gaol must follow, even if the judge tryin g
the case is satisfied a lesser punishment, under all the circum-
stances, is more just and would like to impose the seven-day
minimum as provided under the other subsection . This is the
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class of case Parliament must have contemplated when it passe d
1939

	

the two subsections and differentiated in the punishments judges
REx
- are obligated to impose. Under the illustration I have given

v

	

the trial judge has no power to temper justice with that merc y
LEARY

that is an underlying or fundamental principle of judicia l
Ellis, c'- J. conduct .

The facts of the case at Bar do not disclose any undue, reckles s
or negligent driving, with the possible exception of some fas t
driving on Georgia Viaduct. The accused was driving his car
alone. A witness, one Hildebrand, called by the accused, wa s
driving his car on the viaduct at the same time and going i n
the same direction . There was not much difference in the spee d
of the two cars, and each used care in crossing Main Street .
Each was stopped by the police after crossing Main Street. No
suggestion of any kind was made that Hildebrand was intoxi-
cated . The two police officers think the accused was, yet Hilde-
brand and the accused showed about the same ability in drivin g
their respective cars . It may be that both were driving too fas t
on the viaduct and may be guilty of driving to the commo n
danger but that is not the charge before me . If the accused wa s
intoxicated I cannot find that it impaired his ability to drive .

Now on the question of intoxication, which is the charge
against the accused, police constable McWilliams said th e
accused's breath smelt very strongly of liquor . Police constable
Lamont said "I would say he was in a state of intoxication . "
Inspector Parsons was in the police station when the accused
was brought in . He was told by either McWilliams or Lamont
to go upstairs where the accused was and see him . This he did ,
and in his opinion, the accused was in a state of intoxication ,
his breath smelt of liquor and his speech was thick . Parsons
was vague in his evidence as to the accused's speech, and in fac t
gave no particulars as to what he said, and did not make th e
positive statement that he talked to him . On cross-examination
Parsons made this remarkable statement : "I went up with the
preconceived notion I would find a drunk ." It seems difficult
to understand this method of picking out drunks . Parsons
warned beforehand and fortified with knowledge previously
given, goes upstairs to find a drunk, and finds him to his satis-
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faction at least . Inspector Parsons holds a responsible position
on the police force and is an officer frequently before this Cour t
as a witness . I am satisfied as to his honesty of purpose but I
cannot help but deplore the method adopted as in this case .

The accused took the stand in his own behalf and denied h e
was intoxicated . He is a druggist, had worked until midnight ,
when he went to the home of his boss in West Vancouver t o
attend a dance . He frankly admitted drinking four bottles of
beer in the course of an hour and a half . He was sober when he
arrived and when he left 	 facts which were corroborated by
three other witnesses. I cannot conclude as a fact he wa s
intoxicated .

There is only one other point for me to consider . Three police -
men think the accused was intoxicated. The accused and three
other reputable witnesses think he was not . It is regrettable that
in cases of this kind and seriousness some other evidence beyond
opinions is not available. No examination of the condition of
the accused the night in question was made, no tests were applie d
as to his ability to react or as to the condition of his blood, n o
medical evidence or evidence of any experts was available to the
Court to help in arriving at a conclusion and on the simple ques-
tion of onus the Crown failed. With no intention whatever of
reflecting on the honesty of the police evidence it is not quit e
clear what they mean when they say the accused was intoxicated .
They were not asked nor did they volunteer what they meant by
their direct statements, other than I have pointed out before .

The words of the statute are not ambiguous and they have a
meaning.

If Parliament means that every person is guilty of the offenc e
set out in the Code who has a drink of intoxicating liquor in
him or whose breath smells of alcohol, or who, in the opinion o f
a police officer, is intoxicated the duty of a judge sitting as a jur y
is easy. I think, however, the Courts must put some interpreta-
tion on the language of the Code and the liberty of the subjec t
not taken from him lightly .

I am inclined to agree with the language of Hayward, Co . Ct.
J. in Rex v. Oeullette (1931), 55 Can. C.C. 389 who follows the
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judgment of Boyle, J. in McRae v . McLaughlin Motor Car Co. ,
1939

	

Ltd., [1926] 1 D.L.R . 372 and says :

REg

	

. it was still incumbent upon the prosecution to show that he wa s

v

	

so intoxicated that, "if permitted to drive a motor car, it would be a dange r

LEAHy to the public," according to the case of McRae v . McLaughlin Motor Car Co . ,
[supra] where the trial judge dissents from the proposition that, "some

Ellis, Co . d.
people believe that a man who takes any alcohol thereby becomes
intoxicated."

In my opinion the degree of intoxication contemplated by Parlia -
ment in enacting section 285 of the Criminal Code is a state of
intoxication during which "if permitted to drive a motor-car i t
would be a danger to the public . "

I have no hesitation in holding therefore that the accuse d
was not intoxicated within the meaning of the statute, nor in fact
at all, and find him not guilty.

Charge dismissed .

STAPLES v . ISAACS AND HARRIS .

Contempt of Court—Publication tending to prejudice the fair trial of a n
action—Newspaper comments—Application to commit.

Publication in a newspaper, pending the trial of an action, of any observa-

tions which in any way prejudice the parties in the action, is technically

a contempt of Court. The Court will not exercise its extraordinary

power of committal if the offence complained of is of a slight or triflin g

nature, but only if it is likely to cause substantial prejudice to th e

parties to the action .

MOTION to commit the defendant Harris, publisher of a
newspaper, for contempt of Court, or in the alternative that a
writ of attachment do issue against the publisher for contempt .
Heard by ROBERTSON, J. at Vancouver on the 2nd of June, 1939 .

Bull, K.C., for the motion .
Norris, K.C., contra .

Cur . adv. vult .

S .C .

193 9

June 2, 15.
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15th June, 1939 .

	

S . C.

ROBERTSON, J. : This is a motion to commit the defendant

	

193 9

Harris, the publisher of The Vernon News, for contempt of
STAPLE S

Court in publishing or causing to be published, as Editorials,

	

v .

in that paper, on the 27th of April, 1939, and 11th of May, 1939, IsA
HAR

ACS
RI

AND
S

words obstructing or tending to obstruct the administration of justice o r

calculated to prejudice the plaintiff in the fair trial of this action .

The plaintiff commenced this action on the 20th of April ,
1939, in the Kelowna registry in the County of Yale, complain-
ing of an alleged libel by the defendants in the month of August ,
1938 . A statement of claim was served with the writ in which
the plaintiff set forth the words complained of, which I need no t
repeat here . The innuendo alleged is as follows :

(6) The said words set forth in paragraphs 3, 4 and 5 above meant an d

were understood to mean that the plaintiff in the conduct of his busines s

as a shipper of fruit and therein as an agent for fruit growers, for his own

advantage and profit, or for the advantage or profit of the company o r

companies of which he is an officer, had acted in a grossly corrupt manne r

and had failed in his duty to fruit growers for whom he or his company o r

companies was or were acting as agent, in that he had permitted and con-

nived at dishonest and improper practices whereby the said growers wer e

forced to accept a price for their fruit below that which they would have

obtained and thereby was guilty of a criminal offence.

The statement of claim fixes the place of trial at Kamloops in
the County of Yale . The defendants' application to set aside
the service of the writ was dismissed . The defendants then serve d
notice of appeal . By arrangement the appeals were abandone d
and were dismissed on the 8th of May . It was a term of the
dismissal of the appeals that the trial of the action should no t
take place until after vacation. The Assizes in Kamloops ar e
usually held about October or November so the trial cannot
come on for some three or four months .

I do not think the Editorial in the issue of the 11th of May ,
1939, shows contempt. The Editorial of the 27th of Apri l
stated that The Vernon News and other papers had publishe d
the article complained of, eight months ago ; that, subsequently ,
after a preliminary investigation, a commissioner was appointe d
under the Combines Act and it was expected his report woul d
be made shortly ; and that now the plaintiff takes action . It
then refers to the paragraphs in the statement of claim (which
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it is stated could be read in another column of that issue) i n
which the libel complained of is set forth, and then proceeded :

It is a fair comment to make that it is not until eight months after th e

charges were first sounded and then echoed and re-echoed across Canada ,

Roy Baird Staples should discover that he was being brought into hatred

and contempt thereby.

Why then are the charges being brought at this time? Opportunities

aplenty were afforded Mr . Staples to publicly deny them from the start . He
replied by supporting the application for the Combines investigation . Why

does he not wait the results of that investigation and why does he wait al l

this time before entering a libel action? Has he been asleep and did not
know what was afoot ?

Why is the publisher of this newspaper singled out and an action entere d

against him personally? Was he not discharging his duty as a publisher

to give publicity to charges of conduct which affect the welfare of the whol e

of the fruit growing area? Could he do less and hold his head up among

his fellows? Publication of the charges meant loss of friendship, loss o f

business, and was justifiable only on the grounds that the report was a

fair one and was published in the interests of the public good .

Is the action taken against publisher Harris rather than against The

Vernon News because it is hoped to distinguish on the matter of privileg e

between the publisher and the reporter? Is the latter to be penalized fo r

serving his newspaper, and through it the great mass of the people ?

Is it not logical to ask at this time why it is that the British Columbi a

Fruit Growers' Association, which circulated these charges amongst it s

membership and the British Columbia newspapers, are not among the

co-defendants ?

It is significant that while some seven persons and companies wer e

charged as being members of an illegal combine, neither the jobbing interests

nor any company or person other than Mr. Staples has seen fit to take actio n

in the Courts .

If the writ is issued as a matter of intimidation it will fail of its purpose .

The implications of this action are far-reaching. They are the business of

every man and woman who directly or indirectly makes his or her livin g

through the operations of the fruit industry and is interested in our much -

prized freedom .

I desire to refer to several cases which lay down the principle s
which should govern the Court in an application of this sort .
In The Queen v . Payne, [1S90] 1 Q.B. 577, Lord Russell of
Iiillowen, C .J., said at p . 350 :
. . . but I w 1-It to express the view which I entertain, that applications

of this maur n n in many cases gone too far . No doubt the power whic h

the Court 1 es-a se- in such cases is a salutary power, and it ought to b e

exercised in us,- where there is real contempt, but only where there ar e

serious grounds for its exercise . Every libel on a person about to be trie d

is not necessarily a contempt of Court ; but the applicant must s pew that
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something has been published which either is clearly intended, or at least

	

S . C.

is calculated, to prejudice a trial which is pending.
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And at 581 he quotes with approval what Cotton, L .J. said in
Hunt v. Clarke (1889), 58 L.J.Q.B. 490, a case in which an STAPLES

v.
application to commit for contempt was made, as follows :

	

ISAACS AN D

Now that I apply and adopt as the principle which ought to regulate these HARRIS

applications—that there should be no such application made unless the Robertson, J .

thing done is of such a nature as to require the arbitrary and summary

interference of the Court in order to enable justice to be duly and properly

administered without any interruption or interference, that is what w e

have to consider, and in my opinion, although, as I say, there is here tha t

which is technically a contempt, and may be such a contempt as to be o f

a serious nature, I cannot think there is any such interference, or any suc h

fear of any such interference, with the due conduct of this action, or an y

such prejudice to the defendant who is applying here, as to justify the Cour t
in interfering by this summary and arbitrary process.

Wright, J ., agreed with Lord Russell and said (pp . 581-2) :
I agree with all that the Lord Chief Justice has said, and I only wish t o

add that, in my opinion, in order to justify an application to the Court th e

publication complained of must be calculated really to interfere with a fai r

trial, and, if this is not the case, the question does not arise whether th e

publication is so objectionable in its terms as to call for the interference
of the Court. If the publication is found to be likely to interfere with a
fair trial, a second question arises, whether, under the circumstances of th e

case, the jurisdiction which the Court in that ease possesses ought to b e
exercised, not so much for punishment as for preventing similar conduct
in the future . That is the rule which I wish to adopt with regard to
applications of this nature .

See also Ex parte Gaskell & Chambers Ld., [1936] 2 K.B .
595, where the above quotations from The Queen v . Payne were
approved .

Applying these principles I am of the opinion that under the
circumstances of this case the article complained of is no t
"calculated really to interfere with a fair trial of the action . "
I must consider the position as of the 27th of April, 1939, whe n
the Editorial was published . At that time it was not known
when the trial would take place . The earliest date would be a t
the Assizes at Kamloops commencing June 5th—that is abou t
six weeks after the publication. In view, however, of the matter
in dispute it is quite unlikely that the trial would have take n
place so soon, in which case it would not have come on until th e
Autumn Assizes, which were fixed in January of this year to
commence on the 6th of November, 1939 . Under these circum-
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stances I think the language of Boyd, C ., in Guest v. Knowles

1939

	

(1908), 17 O.L.R. 416, at 424, is most appropriate. After

STAPLES referring to what Lord Morris, speaking for the judicial Com -
v.

	

mittee, in McLeod v . St. Aubyn, [1899] A.C. 549, said, at p .
ISAACS AN D

HARRIS 561, viz . :
-

	

Committal for contempt of Court is a weapon to be used sparingly, an d
Robertson, J. always with reference to the interests of the administration of justice .

and that
It is a summary process, and should be used only from a sense of dut y

and under the pressure of public necessity,

he said as follows :
These two articles published touching an election controversy, long before

the civil action can be ready for trial, are at best ephemeral products,

serviceable, it may be, for the occasion, but once read on the day of issu e

are quickly forgotten . Giving jurymen . of whatever stripe of politics, credi t

for ordinary intelligence and average honesty, it cannot be supposed that an y

one would cherish these comments in his mind for months afterwards, o r

that any such permanent impression would be made upon the mind a s

would cause one to disregard the instructions of the judge, undervalue the

sworn testimony of the witnesses, and swerve from his sworn duty to decide

according to the evidence, upon the merits of the case . . . .

This motion invokes the strong arm of the Court to put forth its extrem e

power of imprisonment . It is an application of serious moment, and i t

should rest upon clear and sufficient evidence, manifest in or fairly to b e

inferred from the impeached articles, that the offence has been committed ,

as to an interference or attempted interference with the ordinary course o f

justice in the matter of a fair trial .

The application must be dismissed with costs .

Motion dismissed.
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USEICH v. FISHER ET AL.

	

C.C.

193 9
Animals—Cruelty to dogs by owner—Recommendation by veterinary surgeo n

and two reputable citizens that dogs be destroyed—Agent of Society
flay

Jun e
19, 22

16
;

.
for Prevention of Cruelty to Animals shoots dogs—Action by owner for
damages—R .S .B .C . 1936, Cap . 266, Sec. 7 .

The plaintiff was convicted for ill treatment of his 40 dogs by reason of

filthy premises and not providing sufficient food . Owing to complaints

the defendant Fisher, an agent of the Vancouver branch of the Societ y

for the Prevention of Cruelty to Animals, examined the premises and

at his instance a veterinary surgeon and two reputable citizens exam-

ined the premises and the dogs . The veterinary surgeon and the tw o

citizens recommended that the animals be destroyed . Upon this recom-

mendation the defendant Fisher shot 24 of the 40 dogs . In an action

for damages :

Held, dismissing the action, that the defendant Fisher acted lawfully unde r

authority conferred upon him by section 7 of the Society for the

Prevention of Cruelty to Animals Act, the provisions of which were

fully observed.

Held, further, that assuming the defendant Fisher had acted unlawfully,

the defendant the Vancouver Branch of the Society for the Prevention

of Cruelty to Animals would not be liable for his illegal acts.

Stanbury v. Exeter Corporation, [1905] 2 K .B . 838, and Fisher v . Oldham
Corporation, [1930] 2 K.B. 364, applied .

ACTION against the defendants for $700, damages for shoot-
ing and killing 24 dogs belonging to the plaintiff. The plaintiff
had been convicted on February 9th, 1939, under section 542 (a )
of the Criminal Code before two justices of the peace, for ill
treatment of his 40 dogs by neglecting to supply sufficient food ,
bedding, care and shelter, and was fined $5 and costs . Owing
to complaints as to the inadequacy of the penalty and the plaint-
iff's treatment of his dogs, the defendant Fisher, an inspector
appointed by the Vancouver Branch of the Society for th e
Prevention of Cruelty to Animals, also a special constable o f
the Vancouver City Police and the British Columbia Police ,
reported to the president of the Vancouver Branch of sai d
Society, and requested that she and her husband view the dog s
with him at the plaintiff's home . Constable Jones, who laid th e
aforesaid complaint against the plaintiff, directed the abov e
three persons to the plaintiff 's home, and the kennels were foun d

8
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to be in a filthy condition, lacking adequate bedding and prope r
facilities, and the dogs were diseased and showed results o f
malnutrition . The defendant Fisher then brought Doctor Sleeth ,
a veterinary, and one David Keith, to examine the dogs . Doctor
Sleeth recommended their destruction, whereupon the defendan t
Fisher shot four dogs and the next day he returned to th e
kennels with Mr. Keith and shot 20 more dogs . The defendant
pleaded section 7 of the Society for the Prevention of Cruelty
to Animals Act . Tried by LENNox, Co . J. at Vancouver on th e
19th and 22nd of May, 1939 .

Swencisky, for plaintiff.
Eades, and Schultz, for defendants .

Cur. adv. vult .

16th June, 1939 .

LENNOX, Co . J . : This is an action to recover damages for
the shooting and killing of some 24 dogs, the property of the
plaintiff, by the defendant, Walter Fisher, who was an inspector
appointed by the Vancouver Branch of the British Columbi a
Society for the Prevention of Cruelty to Animals . The defenc e
is that the dogs were destroyed by the defendant Fisher, but a t
that time he was acting as an agent of the branch and was
lawfully entitled to so destroy the dogs in the circumstances
under which he found them, and under the authority of section 7
of the Society for the Prevention of Cruelty to Animals Act ,
R.S.B.C. 1936, Cap. 266. It was admitted (1) that the Van-
couver Branch of the Society for the Prevention of Cruelty t o
Animals is a duly constituted branch of the British Columbi a
Society for the Prevention of Cruelty to animals and (2) tha t
the defendant Fisher was an agent of the Vancouver Branch
aforesaid .

Counsel for the plaintiff submitted the following arguments :
1 . That the evidence of constable B . W. Jones, who wa s

present as a citizen, did not show that in his judgment th e
animals destroyed came under any of the categories set forth i n
section 7 and that, therefore, Fisher had not the requisite
authority to slay the dogs . 2. That if the killing were unlawful
the defendant, the Vancouver Branch of the Society were liable
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in damages as well as Fisher. 3. That by the killing the plaintiff
suffered damage even though said damage might be nominal .

Said section 7 of the Act is as follows :
7 . Any agent or officer of the Society, or of any branch thereof, may law-

fully examine, seize, and destroy or cause to be destroyed any animal foun d

to be at large, abandoned, or in the possession of any person who is not

	

Lennox,
properly caring for said animal, and appearing in the judgment of two

	

Co . J .

reputable citizens, and of a veterinary surgeon, called by such agent o r

officer to view the said animal in his presence, to be so severely injured that

the said animal cannot, without cruelty, be led away, or to be disabled ,

diseased past recovery, or unfit for any useful purpose .

Fisher being (as admitted) an agent of the branch, is entitle d
under that section to destroy animals, provided he proceeds in
the way set out in the section, and provided further that in th e
judgment of the persons therein set forth the animals come under
any of the categories detailed therein as sufficient justificatio n
for their being destroyed .

These animals were not at large or abandoned, but it was
amply shown that they were in the possession of a person (namely
the plaintiff) who was not properly caring for said animals . A
veterinary surgeon (Dr. T. E. Sleeth) and two reputable citizens
(David A. Keith and Barry W. Jon(s), were with Fisher on
the 15th of February, 1939, for the purpose of carrying out th e
provisions of said section 7 .

I find it abundantly proved that in the judgment of Dr .
Sleeth, D. A. Keith and B. W. Jones, who were called by Fishe r
as such agent to view the animals in his presence, the animal s
destroyed were unfit for any useful purpose .

It is true that in his evidence Jones did not state directly tha t
the dogs shot were unfit for any useful purpose, but I am o f
opinion that that was not necessary and that the Court is entitle d
to find from the evidence given that that vv as the judgment of
the witness .

In endeavouring to dispute the question as to non-usefulnes s
of purpose counsel for the plaintiff seemed to rely on the u

that if a dog barked it would be useful as a watch-dog . I know
of no definition as to the attributes net - s o ry in a dog to make i t
a useful watch-dog . It is absurd to ray-, in my opinion, that a
dog that barks is on that account a useful watch-dog, because a
dog might bark and run away, or a dog might bark at the moon,
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or because it is lonely or even when there is nothing to bark at ,
and become a nuisance ; nor can I find (as suggested) that a
dog because it is vicious is a useful watch-dog—its very vicious-
ness itself defeats its purpose as a useful watch-dog. The section
uses the words "useful purpose. " I can quite understand, how -
ever, that there are such animals as useful watch-dogs and realiz e
that their function is to protect whatever is required to be pro-
tected and know how to act about providing such protectio n
without either falling short of or going beyond what is necessary
in the circumstances. None of the dogs which were destroyed ,
in my opinion, comes under the category of useful watch-dogs
or even watch-dogs . It was the opinion of the witnesses that th e
dogs were not in such a state as to be fit for any useful purpos e
at the time of their destruction, and of course that is the tim e
and the only time that is of moment . Nor is it a question of
what other people may think (from evidence in Court or other -
wise) as to the rightness of having the dogs destroyed 	 section 7
(supra) sets forth the persons whose judgment is to prevail .
While that is so I must say that from all I heard I quite concu r
in the judgment of the agent, the veterinary surgeon and th e
two citizens .

Finding, therefore, as I do, that Fisher acted within hi s
authority in destroying these 24 dogs, it is unnecessary for m e
to deal with the question as to whether the branch of the Societ y
would be liable for damages (if any), if he had not acted
lawfully.

As it may be, however, that I may be found to be wrong i n
my above finding and in order, in that event, to endeavour t o
save, if possible, the action coming back for further adjudica-
tion, I find that Fisher's actions did not involve the branch of
the Society in any liability, and in so finding adopt the language
of Lord Alverstone, C .J ., in Stanbury v. Exeter Corporation,

[1905] 2 K.B. 838, at p . 841, wherein he says :
This case, . . . , is, I think, very analogous to that of police an d

other officers, appointed by a corporation, who have statutory duties to per -

form, where, although they owe a duty to the corporation appointing them,

there is no ground for contending that the corporation are responsible fo r

their negligent acts .
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This question of authority and liability is carefully canvassed

	

C. C .

in the case of Fisher v . Oldham Corporation, [1930] 2 K.B. 364.
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Under the Society for the Prevention of Cruelty to Animals UsEICff

Act (supra) the agent is given direct statutory authority to deal

	

v.
FISHE R

(under said section 7) with the examination, seizure and destruc -
tion of animals in certain circumstances, and I doubt if even the Lco' '
Society or branch which appointed an agent would have the
authority to order him to desist in such circumstances as he
thought necessitated his acting as empowered under the Act .

If I am wrong in my judgment as to the lawfulness of th e
slaying, then on the question of damages I find (as I stated viva

voce on the last day of the trial) that the plaintiff has suffere d
no damage ; not even nominal damages . The evidence, in my
opinion, clearly shows that the cost of keeping the animals (i f
the plaintiff's evidence as to same is to be believed) was fa r
greater than what he received or was likely to receive from th e
sale of the dogs at the price at which he was offering them, if
indeed they could be sold at all . Further, there was no damag e
from their loss on account of any love for the animals or for th e
animals as pets, because it was amply demonstrated that he
could have no love for the dogs, keeping them as he did (than
which I could imagine no worse case) and that all the enjoyment
which he could possibly get out of keeping them would be the
delight he might have in seeing them suffer ; and of course
the deprivation of that right does not in all human conscienc e
justify the payment of any money in damages .

The plaintiff's action is dismissed with costs .

Action dismissed .
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1939

	

BRITISH COLUMBIA ELECTRIC RAILWAY
May l, 2, 16 .

	

COMPANY LIMITED .

Negligence—Street-car runs over child's leg—Assessment of damages —
Damages excessive—Jurisdiction of appellate Court .

About 4 o'clock in the afternoon on a clear day, a street-car of the

defendant company, going east on Powell Street in Vancouver, stoppe d

at the corner of Dunlevy Avenue and then proceeded on at about fiftee n

miles an hour, when the motorman saw some children playing at the

north kerb in about the middle of the next block, when he slowed dow n

to about twelve miles an hour and commenced to sound his gong . When

about twenty feet west of the building in front of which the childre n

were playing, a girl eight years of age suddenly dashed out to cross the
street and was followed by the infant plaintiff, a Japanese boy of three
years of age . The motorman claimed he immediately put on the emer-

gency brake and the girl succeeded in crossing the track in front o f

the car, but the infant boy ran into the car just as it was stopping,

about six feet behind the front of the car, and the front wheel ran ove r

one of the boy's legs, necessitating amputation about six inches abov e

the knee. The learned trial judge accepted the evidence of two of th e
plaintiff's witnesses and found that the motorman was not keeping a

proper look-out and was guilty of negligence, and he assessed th e

damages of the infant plaintiff at $15,000 .

Held, on appeal, affirming the decision of McDoNALD, J. as to the negligenc e
of the motorman, but reducing the quantum of damages (MACDONALD,
J.A . dissenting) to $10,000 .

APPEAL by defendant from the decision of MCDONALD, J . of
the 5th of December, 1938, in an action for damages arisin g
out of an accident on Powell Street between Dunlevy Avenu e
and Jackson Avenue on the 2nd of September, 1937, shortly
after 4 o'clock in the afternoon. A one man street-car was pro-
ceeding eastwards on Powell Street on the south rails . The car
stopped at Dunlevy Avenue and then proceeded on at about fiftee n
miles an hour, when the motorman saw several children playing
on the north sidewalk at about the middle of the block . He then
slowed down to twelve miles an hour and sounded his gong .
When about twenty feet from the building in front of which the
children were playing, a little girl eight years of age suddenly
ran out and across the street from the kerb . This little girl was
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followed by the infant plaintiff, a Japanese boy three years of
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age. Immediately the little girl started across, the motorman
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applied his emergency brakes and the little girl managed to cross KATSUM I

the tracks in front of the street-ear just as it stopped, but the HAN
v.

ADA

Japanese boy ran into the side of the street-car about six feet BRITIS H

from the front, and one of his legs slid under the front wheel and ''Ll;'c''I'TiRBiTcA
was almost completely severed. The leg was subsequently RY. Co . LTD.

amputated six inches above the knee. The infant plaintiff was
awarded $15,000 damages .

The appeal was argued at Victoria on the 1st and 2nd of May ,
1939, before MARTIN, C .J.B.C., MACDONALD and O'HALLORAN,

M.A.

McAlpine, K.C. (Riddell, with him), for appellant : The
child ran into the street-car and the motorman did all he could :
see The North British & Mercantile Insurance Company v .

Tourville (1895), 25 S .C.R. 177 ; Jones v. Hough (1897), 5
Ex. D. 122 . The learned judge accepted the evidence of two
witnesses in the grandstand of the Powell Street grounds . They
were some distance away and they disagreed, one saying tha t
one little girl ran in front of the street-car and the other sayin g
that two little girls ran across. Their evidence also differed in
other particulars . When the little girl started across the motor-
man put on the brakes and stopped in 25 feet . Two women in
the car gave evidence and were close enough to see distinctl y
what happened. There was error in saying the motorman di d
not keep a proper look-out . The injured child's father is a coo k
working up north. The damages of $15,000 are excessive : see
Charlesworth's Law of Negligence, 1938, pp . 505-6 ; Taylor

v . B.C . .Electric Ry. Co . (1922), 16 B .C. 420 at p . 422 . This
Court has jurisdiction to review the quantum : see Bateman v .

County of Middlesex (1912), 6 D.L.R. 533 ; Middleton v .

McMillan, [1929] 1 D .L.R. 977. That it is excessive see Arms-

worth v. The South-Eastern Railway Co . (1847), 11 Jur . 758 ;
Rowley v . London and North Western Railway Co . (1873) ,
L.R. 8 Ex. 221 ; Phillips v. South Western Railway Co . (1879) ,
4 Q .B.D. 406 ; Schwartz v . Winnipeg Electric R . Co . (1913) ,
12 D.L.R. 56, at p . 59 ; Veniot v . Black, [1933] 2 W.W.R. 198,
at p. 210 .
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Nicholson (Yule, with him), for respondents : The learned
1939 judge accepted the evidence of Williams and Barlow. The motor -

KATSLxi man was not keeping a proper look-out : see Swartz v. Wills ,
HANADA [1935] S .C.R. 628, at p. 634. He failed to take immediat ev.
BRITISH steps to slow down : see Winnipeg Electric Co . v . Symons, [1928]

Ezo$fc S.C.R. 627 ; Canadian Pacific Rway. Co. v. Hinrich (1913) ,
RT . Co . LTD . 48 S .C.R. 557 ; Long v. Toronto Rway. Co . (1914), 50 S .C.R .

224 ; Banbury v . City of Regina (1917), 35 D.L.R. 502. To an
infant there must be a high degree of care : see Sydney and
Glace Bay Ry. Co. v. Lott (1907), 42 S .C.R. 220 ; Rickard v .
Ramsay, [1936] S.C.R. 302. That the appellate Court shoul d
not disturb the findings see McKay Bros . v . V.Y.T. Co . (1902) ,
9 B.C. 37 ; Huntting Merritt Lumber Co . v. Coyle (1922), 67
D.L.R. 655 ; Powell v . Streatham Manor Nursing Home (1935) ,
104 L.J.K.B. 304, at p. 306 ; Ogawa v. Fujiwara, [1938]
S .C.R. 170 ; Ross v. Reopel, ib . 171. It cannot be said the
learned trial judge was clearly wrong : see Galt v . Frank Water-

house & Co . of Canada Ltd . (1927), 39 B.C. 241 . On the
amount of damages allowed see Watts v. Corporation of Distric t
of Burnaby (1929), 41 B.C . 282 ; Cossette v. Dun (1890), 1 8
S.C.R. 222 ; Praed v. Graham (1889), 59 L.J.Q.B. 230 ;
McHugh v. Union Bank of Canada, [1913] A.C. 299 ; Flint v.

Lovell (1934), 104 L .J.K.B. 199 ; Owen v . Sykes (1935), 10 5
L.J.K.B. 32 at pp . 35-6 ; Gillespie Grain Co . v .Kuproski, [1935 ]
S.C.R. 13 ; Battagin v . Bird, [1937] 1 W.W.R. 719 ; [1938 ]
S.C.R. 70 .

McAlpine, replied .
Cur. adv. volt .

16th May, 1939 .

MARTIN, C.J .B.C . : The appeal is allowed in part as to
damages, our brother MACDONALD dissenting . The Court, tha t
is to say, my brother O'HALLORAN and myself, are of the opinion
that the damages should be reduced to $10,000. We base our
view upon the principle that the assessment of $15,000 is beyon d
reason, to use the expression that we adopted in the recent eas e
of Funk v. Pinkerton on the 8th of November last, based upon
the language used by the Supreme Court of Canada per Davis,
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J. in Warren v . Gray Goose Stage Ltd., [1938] S.C.R. 52, at

	

C. A .

p . 56 ; [1938] 1 D.L.R. 104, 108, viz . :
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It is quite impossible for the Court to say that the amount of the m l

damages fixed b the

	

was so large that the

	

reviewing the whole
HAN A

	

Y

	

jury

	

jury

	

IIARAD A
of the evidence reasonably could not properly have arrived at that amount .

	

v .

This Court adopted that principle in Farquharson v. B.C. Mee- BRITis x
COLUMBI A

tric Ry. Co . (1910), 15 B.C . 280, at 284 and 288 . We also ELECTRIC

adopt a most lucid exposition of the principle by that truly RY. Co . LTD .

distinguished judge, Lord Chief Baron Palles, in the case of Mind
1MM'Grath v . Bourne (1876), Ir. R. 10 C.L . 160, in banco at
pp . 164 and 165 . I shall not read the whole passage because i t
is too long for the moment, but therein that great judge expounde d
the question with his customary lucidity and, briefly, adopte d
the definition of Fitzgerald, J. that
the amount should be such that no reasonable proportion existed between

it and the circumstances of the case

in other words "beyond reason" before an appellate Court will
interfere with the assessment .

MACDONALD, J .A. : I would not overrule the findings of fact

by the learned trial judge . He found that the motorman's failure
to maintain a proper look-out caused the accident . While part
of the evidence of two witnesses, believed by the trial judge, i n
respect to the movements of two girls suggest deductions unfavour-

able to the respondents' case, still viewing all their evidence an d
that of other witnesses there is enough to fully support his find-
ings . The indisputable physical facts also, having regard to th e
relative speed of the car and that of the injured three-year-old
Japanese child toddling across the street, show that when th e
latter left the kerb to cross the street towards the track thereby
giving notice of danger to an alert motorman, the latter wa s
necessarily at such a distance from the point of impact that, ha d
he been keeping a proper look-out, he could have stopped in time
to avoid the accident . His action in not stopping was due t o
failure to observe the child when it commenced its journey fro m

the kerb to the tracks.

We were asked to find that the damages awarded, viz ., $15,000

were excessive . The child's father (a cook) earns his living by
manual labour. The only other material facts are disclosed by
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the accident itself. The child's leg had to be amputated so clos e
to the thigh that it may not be possible to use mechanical aids :
except of course a crutch . We are concerned therefore with a
child of parents in moderate circumstances permanently cripple d
by the loss of a limb .

The grounds upon which appellate Courts reduce damages a s
excessive are well known. The difficulty arises in application .
In my opinion, with respect, the learned trial judge could not
reasonably award that sum. I do not think it wise to award
damages so excessive that if a defendant should be a man of
moderate means the result might be ruinous . I do not state thi s
as a principle, except to the extent that regard should be paid to
industrial and living conditions in the Province in so far as i t
bears on the question of earning-power. Damages, for example,
awarded by Courts in the United States in a more highly indus-
trialized and thickly populated country would appear to be—
and might well be—higher than awards in comparable case s
in this Province. However, apart from this aspect, applying th e
principles laid down in the cases, I am convinced, having regar d
to the injuries received, the child's station in life and probable
diminution of earning power, which, of course, is only partial,
damages in the sum of $10,000 would afford ample recompense .

While the foregoing expresses my own opinion, guided, as I
must be, by the decision of this Court in other cases, I do no t
feel free to give effect to it . In Funk v. Pinkerton (not ye t
reported) decided recently the plaintiff Funk, 62 years of ag e
with a life expectancy of only 8 to 10 years (compared to 4 2
in this case) was awarded $19,310, as general damages by th e
trial judge for permanent injuries, received in a motor accident .
I thought the award excessive and dissented but that judgmen t
was not disturbed.

True the plaintiff in the ease at Bar will not be permanentl y
disabled but as against that aspect the plaintiff Funk had been
partially paralyzed since 1918 . Ile could not, because of hi s
condition perform manual labour . He had employment as a
clerk in a warehouse earning $70 a month and that intermit-
tently : he could sit down while performing these duties. Because
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C . A .of that decision I would not reduce the damages in the cas e
at Bar .

If nearly $20,000 should be awarded to an elderly man ,
partially disabled before the accident capable only of earning a
small monthly sum for the remaining 8 or 10 years of his life ,
it cannot consistently be said that $15,000 is excessive in this case .

I may venture to express the view that more moderate
amounts should be awarded .

I would dismiss the appeal .

O'HALLORAN, J.A. : I would reduce the damages fro m
$15,000 to $10,000 ; the latter sum is, in my view, more appro-
priate to the circumstances disclosed in the evidence .

Appeal allowed in part, Macdonald, J .A . dissenting .

Solicitor for appellant : V. Laursen.

Solicitors for respondents : Locke, Lane & Nicholson.

DON INGRAM LIMITED v. GENERAL SECURITIES
LIMITED .

A
Contract between automobile dealer and finance company—Loan of money —

Damages for breach—Measure of damages .

Where a company engaged in the selling of automobiles brings action fo r

damages for breach of contract, the defendant having agreed to financ e

the plaintiff's purchases of automobiles and carrying charges thereon ,
it was :

Held, that the contract alleged had been proven, that the defendant had

broken it and the plaintiff was entitled to substantial damages, an d

when it is found that the defendant company had full knowledge of th e

circumstances under which the contract was made, the loss by th e

plaintiff of its franchise granted it by the car manufacturer, and th e

consequent destruction of its business and its loss on the sale of its

assets were natural and probable results which must have been withi n

the contemplation of the defendant, the damages should be assessed

accordingly .

Held, further, that there is a clear distinction between the breach of a

contract to pay money due and the breach of a contract to lend money ,

and in the latter ease the plaintiff is entitled to recover for the loss
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the has sustained through those consequences of the breach which th e
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parties contemplated or ought to have contemplated would probabl y
result therefrom .

DON INGRAm Hadley v. Baxendale (1854), 9 Ex . 341, applied.
LTD .

GENERAL ACTION for damages for breach of contract made in th e
SECURITIES month of October, 1937, between the plaintiff and the defendan t

LTD .

for financing the purchase of 26 automobiles and the carrying
charges thereon from Windsor, Ontario, to the city of Vancou-
ver. Tried by FISHER, J . at Vancouver on the 12th, 13th an d
14th of April, 1939 .

Locke, K.C., and T. E. H. Ellis, for plaintiff .
Bull, K.C., and R. H. Tupper, for defendant.

Cur. adv. vult.

19th April, 1939.

FISHER, J . : The plaintiff's claim against the defendant i s
for damages for breach of a contract alleged to have been made
in or about the month of October, 1937, between the plaintiff
and the defendant for financing the purchase of 26 automobile s
and the carrying charges thereon from Windsor, Ont ., to
Vancouver, B.C.

It is or must be common ground that in or about the month of
October, 1937, and for some four years prior thereto, the plaintiff
was the retail distributor, and for part of that time had been
also the wholesale distributor, for the Studebaker Corporatio n
of Canada Limited, selling and distributing in the Province o f
British Columbia or in certain designated portions thereof auto-
mobiles manufactured by the said company, under what may b e
called franchise agreements with such company effective upon
November 29th, 1933, and amended from time to time thereafte r
(see Exhibits 15 and 16) . By an agreement made in or abou t
the month of February, 1934, the defendant agreed with th e
plaintiff to furnish the necessary credit and to advance suc h
money as should be required from time to time to finance exclu-
sively the plaintiff's purchases of automobiles and to supply
working capital for the plaintiff 's business (see Exhibits 1 t o
6) and pursuant to such agreement the defendant did during
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the years 1934, 1935, 1936 and during part of the year 1937

	

S. C .

furnish the plaintiff with credit and advanced such moneys as

	

1939

were necessary for the purposes aforesaid.

	

mN INGRAM

It is submitted by counsel on behalf of the defendant that

	

LTD•

there is no direct evidence of any contract such as is alleged by GENERAL

the plaintiff to have been made with the defendant to finance the SEC D lE s
purchase of the said 26 automobiles but at most only a conditional J,.;her . .J .

approval of their purchase. In this connection, however, refer-
ence might be made to the evidence of the witness Don Ingram ,
president of the plaintiff company, being in part as follows :

Well, now, then did you later on have a discussion with Mr . McDougal l

about purchasing some further ears? Yes .

When was that? That would be two days following Thanksgiving Day ,

whatever date that would be .

Don't you know the date? It would be the 14th or 15th . I am sure i t

was the second day.

The second day following Thanksgiving Day 1937? Yes.

Now, what was the discussion at that time? Give it in detail, please —

the substance of it? I visited Mr . McDougall at his office and told him

that I would like to bring in some cars by water, and showed him a lis t

of the cars we had on hand and those on order already at the factory ; and

also at the bottom of the list it showed the cars I would like to order from

the factory, and asked him what he thought of it and asked him if he would

finance the cars for us . With that, we sat down and had a discussion on

it, and he took his pencil and paper. . . . Well, when he figured that

out and saw the saving I was going to make, he agreed to finance the cars

for me, and he said, "Go ahead and bring them in," and he didn't stop there .

He was most anxious that I should get busy in a hurry and get the car s

ordered by boat, because I might miss the boat and these boats leaving on a
certain date, they wouldn't wait on my order. And he asked me certain

questions on that which I couldn't answer . Anyway, he instructed me to

order the ears and I had to explain the arrangement that I had made wit h

the Studebaker factory man the day before	

Who was Mr . Gaskin? The Studebaker man .

And was he the man to whom you had given the order on this condition ?

Yes. And Mr. McDougall said that was perfectly all right as long as I go t
the order in, and Mr . McDougall then told me I had better get busy a s
quick as I could and make absolutely sure of myself, as I could not affor d

to miss a saving of $1,600, and he said he was going back to the Studebaker
factory and would be there in a few days' time, and would do all he coul d
to make sure the shipment would get away, and was going to see Mr . Brook s
and asked me if I had anything to tell him .

Who is Mr . Brooks? He is the president of the Studebaker Corporation
in Walkerville, and he said he would visit Walkerville on his first stop
going east . It would be his first stop'. And with that we left—well, I
left his office.
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Well, now, you say, Mr . Ingram, you had a list which you and Mr .

1939

	

McDougall discussed of the number of cars you had on order and the

	 number of further cars at the bottom. Have you that document now? No .

DoN INGRAM What did you do with it? I left it in Mr . McDougall's office.

LTD	
v.

	

Now Mr . Ingram you had just finished telling us what the arrangemen t
GENERAL

was or what had occurred between yourself and Mr . McDougall two day s
SECURITIE S

LTD .

	

after Thanksgiving in his office . You said you asked him to finance the

shipment and he agreed to do so. Did he attach any conditions to the
Fisher, J

	

agreement? No conditions . We never had any conditions any time i n

financing cars .
Even in regard to this shipment you say he did not impose any conditions ?

No there was no conditions at all .

I accept this evidence of the witness Don Ingram and upo n
the whole of the evidence I am satisfied and find that th e
defendant agreed with the plaintiff unconditionally to financ e
the purchase of the 26 automobiles and that in the month o f
October, 1937, the plaintiff, relying upon the said agreement ,
entered into an agreement with the said Studebaker Corporatio n
of Canada Limited to purchase the said automobiles and a
further agreement with the Vancouver-St . Lawrence line t o
transport the same to Vancouver by water . In December, 1937 ,
the said automobiles arrived at Vancouver and documents of title
to the said automobiles with drafts attached were presented t o
the plaintiff for acceptance and payment . The defendant upo n
being requested thereupon to carry out the agreement as afore -
said and furnish the moneys required for such purpose and fo r
the payment of the carrying charges refused to do so and as a

matter of fact never did so . The plaintiff endeavoured unsuc-
cessfully to arrange elsewhere for the necessary moneys where -
upon the said Studebaker Corporation of Canada Limited ter-
minated the said franchise agreements by letter dated Januar y
10th, 1938 (Exhibit 21) and sold most of the said automobiles t o
third persons then appointed by the said corporation as agent s
for British Columbia in the place of the plaintiff and, as I find ,
the then existing business of the plaintiff was consequentl y
destroyed and its assets had to be sold at a loss .

Upon the facts found by me as above set out I have no hesita-
tion in holding that the defendant was guilty of a breach o f
contract and is liable to the plaintiff in damages . It is contended
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however by counsel on behalf of the defendant that in any even t
the plaintiff can only recover nominal damages .

Reference is made to Mayne on Damages, 10th Ed ., p. 10, DON INGRA M

reading as follows :

	

LTD .
v .

In contract the measure of damages is much more strictly confined than GENERAL
in tort. As a general rule, the primary and immediate result of the breach SECURITIE S
of contract c_rn alone be regarded . Hence, in the case of non-payment of

	

LTD .

money, no matter what inconvenience the plaintiff has sustained by the Fisher, J .
plaintiff, the measure of damages is the money and interest thereon onl y
(per \Vilies, J ., Fletcher v. Tayleur (1855), 17 C .B . 29 ; 25 L.J .C .P . p . 66 ;

per Bovill, C .I ., British Columbia Saw-Mill Co . v. Nettleship (1868), L .R . 3
G .Y. at p . 506; 37 L .J .C.P . at p . 240 . See also Duckworth v. Ewart (1863) ,
2 H . & C . 129 ; 33 L .J. Ex . 24 ; Prehn v. Royal Bank of Liverpool (1870) ,
L.R . 5 Ex. 92 ; 39 L.J. Ex . 41 ; In re English Bank of the River Plate. Ex
parte Bank of Brazil, [1893] 2 Ch . at p. 446; 62 L.J . Ch . 578, per Chitty ,
J . ; and Wallis v . Smith (1882), 21 Ch. D. at p . 257 ; 52 L.J. Ch . 145, where
Jessel, M.R., described the English law as not quite consistent with reason) .

In Wallis v . Smith, supra, Jessel, M.R. said at p . 257 :
It has always appeared to me that the doctrine of the English law as t o

non-payment of money—the general rule being that you cannot recove r
damages because it is not paid by a certain day, is not quite consistent with
reason . A man may be utterly ruined by the non-payment of a sum o f

money on a given day, the damages may be enormous, and the other party
may be wealthy . However that is our law. If however, it were not our
law the absurdity would be apparent . I see no reason apart from our law
why a man may not stipulate "You shall pay me £500 on a given day ." It
may be of almost vital importance to him . He may have to deposit it a s
security for the granting of concessions of enormous value, and the other
party may know it. He may have to make a payment on a stamp for a
most valuable patent, and the other party may know that he relies upon it .
It is not unreasonable, as it appears to me, in those cases to say, "If you d o
not pay the £500, or it may be £50, on that date, you shall pay £5000 for
the damage I shall sustain." There may be such cases, and many more
cases besides those I have given as illustrations . However the decision s
do go to that length. Many of them are old decisions, and one of them a t
least is the decision of the Court of Appeal ; I think we are bound by them ,
and to that extent, therefore, they govern any case of the same kind .

It is submitted by counsel on behalf of the defendant relying
on the cases noted in Mayne on Damages and other cases cite d
that the law is that upon breach of contract to lend money th e
same general rule or principle applies as upon breach of a
contract to pay money due and that the measure of damages i s
such that only nominal damages can be recovered unless the case
can be brought into the category of special cases such as The
Jlanclzesler and Oldham Bank Limited v . W. A . Cool, . and Co .

S .C .

1939
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(1884), 49 L.T. 674, and Larios v. Bonamy y Gurety (1873) ,
1939

	

L.R. 5 P.C. 346, in which cases substantial damages were given .

Dov INGRAM I cannot agree with this submission. I think the authoritie s
LTD•

	

referred to by counsel on behalf of the plaintiff, especially thos e

GENERAL hereinafter mentioned, establish that there is a clear distinctio n
SECURITIES drawn by the cases between breach of a contract to pay money

LTD.

— due and breach of a contract to lend money and that the genera l
Fisher, J . rule or principle applicable in the latter case is that the los s

sustained by reason of the breach may be recovered as damage s
which may be in some cases merely nominal and in other case s
substantial . Halsbury's Laws of England, 2nd Ed ., Vol. 10,
p . 121, sec. 153, reads as follows :

Upon breach of a contract to pay money due, the amount recoverable i s

limited to the amount of the debt together with interest from the time when

it became due, if interest is agreed to be paid or is otherwise recoverable by

law. But upon breach of a contract to lend money, the additional expens e

incurred in obtaining the loan elsewhere is a natural result of the breac h

and may be recovered or such other substantial damage as was within th e

contemplation of the parties .

In Prehn v. Royal Bank of Liverpool (1870), L .R. 5 Ex. 92 ;
39 L.J. Ex. 41, which was an action for damages on an agree-
ment to accept and pay bills, Kelly, C .B. said at pp . 44-5 a s
follows :

Undoubtedly the case is one which involves a question of great importance ,

because no authority has been produced bearing at all upon the question ,

unless indeed, we consider the cases of Rolin v . Steward [ (1854) ], 14 C .B .

595 ; 23 L.J.C.P. 148, and Marzetti v . Williams [ (1830) ], 1 B. & Ad. 41 5

to have proceeded upon an analogous principle . Under these circumstance s

we must decide the ease according to the true principles of the law ; and i t

can hardly be disputed that where an action is brought upon a special

contract which the defendant has broken, the defendant is liable to pay ,

and the plaintiff is entitled to recover, whatever damages naturally an d

legally result from the breach of contract of which complaint is made. In

determining what the damages resulting from the breach of contract are ,

I think we may adopt the principle of the ease of Hadley v. Baxendale

(1853), 9 Ex . 341 ; 23 L.J. Ex. 179, and consider what, at the time of making

the contract, must have been, or probably was, within the contemplation o f

the parties . . . . Is it to be doubted that the defendants must hav e

known, when they originally entered into the contract, what the necessar y

inevitable consequences must be to the plaintiff, if, after having accepte d

the bills, after being supplied with the funds by the plaintiff, they were

unable to meet the acceptances . I think, therefore, upon the principle o f

Hadley v. Baxendale, [supra] this is a damage which is the necessaril y

resulting consequence of the state of things existing between the parties,
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and therefore that the damages claimed naturally flow from the breach o f

contract.

In South African Territories v. Wallington, [1897] 1 Q .B.

S.C .

1939

DoN INGRA M
692, at 695 ; 66 L.J .Q.B. 551, Lopes, L.J. said :

	

LTD .

If the contract is to make a loan, that specific performance will not lie

	

v .

is too clear for argument . We must look at the agreement as a whole . GENERA L

Surely in its very nature it is a contract to lend money for a certain fixed
SEIIrc D

ITIE s

period to the company, the payment to be made in the way specified .

	

-

On a contract to lend money, no action will lie for the money ; an action Fisher . J .

will only lie for breach of the contract . The borrower may go into the

market the next day after the breach, and get the money without incurrin g

any loss, or he may not be able to get it without suffering a loss, in whic h

case the measure of the damages is the loss he suffers. My brother Chitt y

puts the matter very clearly in Western Wagon and Property Company v .
West, [1892] 1 Ch . 271, at p . 277 : "It was contended for the plaintiffs that

on a contract to make a loan the measure of damages for breach was th e

sum agreed to be lent, and that the damages were thus liquidated an d

ascertained . . . . On a contract to make a loan of money, the measur e

of damages is the loss sustained by the breach, and the damages may b e

merely nominal . For instance, if A . agrees to lend B. £100 at interest fo r

a week, and makes default, and B . within a : few minutes after the time at

which the £100 ought to have been lent, obtains from his bankers a loan o f

£100 at the same rate of interest and for the same period of time, the damage s

would be merely nominal . Damages recovered are not recovered by way

of loan ; the plaintiff puts them in his pocket and keeps them . "

I cannot understand how the learned judge in the Court below decide d

that the plaintiffs were entitled to judgment for 5201 ., the amount of the

instalments up to the time of action brought, that is, in reality, to specifi c

performance . In my judgment the contract is a contract for a loan, and o n

the breach damages only are recoverable .

At pp . 696-7 Chitty, L .J. said :
The plaintiffs are entitled to recover damages for breach of the agreement

to make the loan. The damages in such a ease may be large or small, or

merely nominal, according to the circumstances . The measure of the

damages is the loss sustained by the borrower through the breach, the rul e

in Hadley v . Baxendale [supra] being applied when the circumstance s

justify its application . If the intended borrower, being a man of goo d

credit, can readily obtain the loan from another person on the same terms ,

the damages would be nominal . If he cannot obtain the money except at

a higher rate of interest, or for a shorter term of years, or upon other mor e

onerous terms, the damages would be greater and might be very substantial .

The burden of proving the amount of the loss sustained rests on the plaintiff.

In this ease no such evidence was adduced . . . .

As there was no evidence of any special loss sustained by the plaintiffs ,

the damages must be reduced to a nominal sum .

The decision of the Court of Appeal in the South African

Territories ease, supra, was appealed to the House of Lord s
9
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([1898] A.C. 309 ; 67 L.J .Q .B. 470) and the head-note in th e
1939

	

case, as reported in [1898] A.C. 309, reads as follows :
The rule that specific performance cannot be granted in respect of a

DON [NORAM
contract to lend money applies to a contract to lend to a company money ,LTD .

v .

	

payable by instalments, upon the security of debentures to be issued by

the company.

Where the lender makes default in payment, the moneys due for unpai d

instalments do not constitute a debt to the company, and the company ar e

only entitled to damages for the actual loss caused by the breach of contract.

The decision of the Court of Appeal, [1897] 1 Q .B . 692, affirmed.

As I have already intimated, I think that in a case of a
contract to advance money, which the case now before me is, th e
rule in Hadley v. Baxendale, supra, applies and with respect to
the effect of that rule I have to say that I adopt what was sai d
by Haultain, C .J.S. in Rivers v . George While & Sons Co . Ltd. ,

12 Sask . L.R. 366 ; [1919] 2 W.W.R. 189, at 191-2 :
In several eases in addition to the case of British Columbia Saw-11M Co .

v. Nettleship, supra, of which Horne v . Midland Railway Co. [ (1872) ], L.R .

7 C .P . 583 ; 41 L.J .C .P . 264; [(1873)] L .R. 8 C.P. 131 ; 42 L.J .C .P . 59 ,

may be mentioned, the decisions tended to hold that there must be somethin g

amounting to an express or implied undertaking on the part of the defendan t

to be liable for special consequences of his breach of contract . That theory

is fully developed in the decision cited by the learned trial judge .

This theory has been rejected by later decisions, which established the

principle that the defendant's liability is not created by agreement, or

quasi-agreement, but is imposed by law .

"A person contemplates the performance and not the breach of his con -

tract ; he does not enter into a kind of second contract to pay damages, but

he is liable to make good those injuries which he is aware that his defaul t

may occasion to the eontractee. [Hydraulic Engineering Company v .
31eHaffie (1878), 4 Q .B .D . 670 ; 27 W.R . 221, per Bramwell, L .J., at p . 674 . ]

See also judgments of Brett, L.J. and Cotton, L.J., in the same case .

It may be observed that this theor y "of a kind of second contract to pa y

damages" has been mainly developed in actions against carriers, on th e

ground that a common Barrier has no discretion to decline a contract .

In my opinion the rule in Hadley v . Baxendale [supra] applies to th e

present ease . The effect of that rule and the law on the question involve d

is very clearly summed up by Mr . (now Sir) T. E. Smith [later the Ear l

of Birkenhead] in an article in Vol . 16 of the Law Quarterly Review, 275 ,

at p . 286, as follows :

"The measure of damages for breach of contract is determined by the

knowledge, actual or constructive, which the parties had of the probabl e

consequences of the bmaeh . If they contemplated or ought to have con-

templated, the ten-He, nee s which have proximately followed, they are

liable to pay damagr- accordingly .

In determining vluit consequences the parties may be reasonably sup -

posed to have contemplated, the knowledge of the circumstances under whic h

SECURITIESSECURITIES
LTD .

Fisher, J.
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the contract was made must be, not merely an important, but the decisive

	

S . C.

consideration ."

	

1939
In the present case I find that at the time the contract wa s

made as aforesaid in or about the month of October, 1937, the Dox L1'GRA I
LTD.

defendant had full knowledge of the circumstances under which

	

v.

the contract was made. The evidence conclusively proves that . UEEgAE
SECURITIE S

The defendant kept in close touch with the plaintiff's business

	

LTD .
(see especially Exhibits 7, 8 and 9) and had actual knowledge Fisher,J .

of the probable consequences of the breach . In my opinion los s
of profits on the automobiles and loss of the plaintiff ' s franchis e
with the consequent loss of its business and loss on realizatio n
of its assets were under the circumstances natural and probabl e
results which must have been and were within the contemplatio n
of the defendant . The defendant is therefore liable to pay
damages to the plaintiff accordingly .

I come now therefore to assess the damages and before doing
so I pause here to say that I have noted paragraph 25 of the said
franchise agreements providing for termination without caus e
on ten days' notice and I have tried to keep in mind the man y
contingencies that might have affected the matter . I am satisfied
however that substantial damages have been caused to th e
plaintiff by the defendant's breach of contract as aforesaid an d
that they can and should be assessed under the headings a s
hereinafter set out after making allowances, as I have tried to do ,
for contingencies to an extent reasonable in all the circumstances .
After careful consideration of the evidence and the argument s
of counsel I think a fair assessment of the damages is as follows :
I estimate the damages arising from the loss of profits on the 2 6
automobiles as $2,000, the damages arising from the loss of th e
franchise and the consequent loss of the business at $5,000 an d
the damages arising from the loss on realization of the assets a t
$1,000 . Judgment accordingly in favour of the plaintiff agains t
the defendant for the total damages of $S,000 and costs .

Judgment for plaintiff.
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TRUST COMPANY ET AL. (No . 2) .

April 25, 27 . Practice—Costs—Costs to both parties—Proportionate reduction—Applica-
tion to costs under Column 4—Charge under Item 38 of Appendix N for
appeal books—Whether disbursement .

An order as to costs provided that each of the parties shall be allowed a

certain proportion of its costs .

Held, not to affect the application of the paragraph of Appendix N as t o

maximum costs.

Held, further, that the proviso in said paragraph applies to costs taxabl e

under Column 4 of Appendix N .

The charge for appeal books provided for by Item 38 of Appendix N is a

solicitor's charge and not a disbursement, and said item is distinguish -

able from Item 27 of Appendix N .

Worth v . Weber 11938), 53 B .C. 170, distinguished .

REVIEW of the taxation by the district registrar of the cost s
of the trial and appeal . Heard by ROBERTSON, J . in Chambers
at Vancouver on the 25th of April, 1939 .

McAlpine, Ji.C., for plaintiffs .
Griffin, K.C ., for defendants .

Cur. adv. vult.

27th April, 1939 .

ROBERTSON, J. : The plaintiffs' costs of the trial and appea l
((1938.), 53 B .C. 463) are taxable under Column 1, the defend -
ants ' costs under Column 4 of Appendix N . Appendix N
contains the following paragraph :

In all actions, causes, proceedings, and appeals in which the items i n

Columns 1, 2 and 3 of the above Tariff apply, the maximum amount of cost s

taxable by any party against any other party, exclusive of disbursements ,

shall not exceed the sums hereinafter set out . Provided that where th e

costs, exclusive of disbursements, of any party have been reduced by reaso n

of the application of the maximum allowances hereinafter set forth, an y

costs, exclusive of disbursements, which are to be deducted from or set off

the costs which have been so reduced shall be reduced in the sam e

proportion .

The plaintiffs' costs of the trial and appeal exceeded in eac h
case the maximum amounts and were reduced to the maximu m
amounts . The district registrar was asked to reduce the defend-
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ants' taxed costs of the trial and appeal in accordance with th e
proviso above . He refused to do so . The plaintiffs now ask fo r
a direction to him to allow the proportionate reduction .

Counsel for the defendants first of all relies upon the adjudi-
cation with regard to costs contained in the order of the Cour t
of Appeal which provides that each of the parties shall be allowe d
a certain proportion of its costs. In my opinion this does no t
affect the paragraph, supra .

Next, it is submitted that the proviso does not apply to cost s
which are taxable under Column 4 but only to costs taxabl e
under one of the first three columns . I cannot agree with this .
The paragraph provides for a maximum amount of costs taxabl e
by any party under one of the first three columns . If the
defendants' contention were correct there would be no necessit y
for the proviso . There is nothing in the proviso to indicate that
it shall not apply where the defendants' costs are being taxe d
under Column 4 . I think the plaintiff is entitled to the orde r
asked for with costs.

The defendants apply for a review of the decision of the
registrar that the charge for the appeal books is a disbursement .
Item 38 reads as follows :

Preparation of Appeal-books (and copies) and factums (and copies )

whether printed or typewritten, for each copy, per folio . .

I have been referred to two eases . The first is Stirling cf'

Pitcairn Ltd. v. Kidston, [1920] 2 W.W.R. 862 . I think thi s
case has no bearing as the tariff items which the learned Chie f
Justice of British Columbia (then MARTIN, J .A .) was consider-
ing were entirely different to item 38, supra. The other case i s
Worth v. Weber (1938), 53 B.C. 170, a decision of SLOA\, J.A.
The tariff item considered by him read :

27 . Cost of preparation of appeal books and factums and copies, whethe r

printed or typewritten, not to exceed, per folio . . .

The learned judge based his opinion on the word `"cost" whic h
he held was used in the sense of an out-of-pocket expenditure.
Appendix N, with which I am concerned, came into force on
the 1st of November, 1938 . The item bearing upon the question
is as follows : [already set out above] .

It will be at once seen there is a marked difference betwee n
Item 38 and Item 2i under consideration in Worth v . Weber,
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supra. In the first place the words "cost of" are left out in Item
38. Then under Item 27 the cost of preparation "not to exceed
per folio" is taxable whereas under Item 38 a flat amount of

NORTHWES T
TERMINAL S

v .

	

or typewritten. In other words, under Item 27 the registra r
WEST-

IIIh'STER might decide to allow only three cents per folio whether th e
TRUST Co . appeal books had been printed or typewritten, while under Ite m

Robertson, J. 38 whether the appeal books are printed or typewritten an d
whether the books cost more or less than five cents per folio th e
solicitor is entitled to tax that amount . Under these circum-
stances it seems to me to be a solicitor's charge . Appendix N
commences as follows :

Tariff of costs between Party and Party in any Action, . . . and in

any Appeal . . . , exclusive of Disbursements but inclusive of all Allow-

ances to Counsel and Solicitors, . . .

It will be seen from this that the items set out in Appendix N
are inclusive of allowances to counsel and solicitors and exclusiv e
of disbursements . In my opinion this indicates that Item 3 8
is a solicitor's charge which he is entitled to whether the appea l
books are printed or typewritten. I therefore think that th e
registrar was wrong in holding that the charge for appeal book s
is a disbursement and there will be an order accordingly wit h
costs .

Order accordingly .

C. A .

	

REX c. DALE.
1939

Criminal law—Procuring an abortion—Charge—Misdirection—New trial
Mail 5, 8 , 1 6 . Criminal Code, Secs . 303 and 1014.

The accused was convicted upon an indictment under section 303 of th e

Criminal Code, charging that "with intent thereby to procure miscar-

riage, the accused did unlawfully use upon the person of Ann Tannasse e

a certain instrument, to wit, a syringe" The jury, while bein g

instructed by the learned trial judge that the case had, upon the fact s

proved, turned out admittedly not to be one of using an instrument

with intent to procure miscarriage, as charged, were then directed to

decide it as one for unlawfully using "other means whatsoever with th e

like intent," though that offence was not charged .

five cents per folio is given for an appeal book whether printed
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Held, on appeal, that the jury did not return a verdict upon the charge a s

laid, and therefore there has been a trial upon a false issue and there

must be a new trial .

APPEAL from the conviction by MORRIsoN, C.J .B.C. and the
verdict of a jury at the Spring Assize at Vancouver on the 23r d
of March, 1939, on the charge that at the city of Vancouver ,
between the 16th and 22nd of September, 1938, Hazel Dale,
with intent thereby to procure the miscarriage of one Ann
Tannassee, did unlawfully use upon the person of the said Ann
Tannassee a certain instrument, to wit, a syringe . Ann Tan-
nassee visited accused's home on three occasions and was treate d
on each occasion. On the third visit she fainted and she was the n
taken to the General Hospital . She was pregnant and on th e
following day she passed the foetus and the afterbirth . Her
convalescence was normal and she recovered .

The appeal was argued at Victoria on the 5th and 8th of May ,
1939, before MARTIN, C .J.B.C., MACDONALD, MCQUARRIE ,
SLOAN and O 'HALLORAN, M .A .

Ian Cameron, for appellant : The charge was that a syringe
was used on the person of Ann Tannassee . There was no evidence
whatever that a syringe was used at all . The learned judge sai d
there was no evidence of an instrument being used, and then
went off into the question as to whether she administered drugs
to her, and it was on this that the jury evidently brought in thei r
verdict, in face of the fact that there was no charge as to drugs .
On the question of reasonable doubt see Rex v. Schuman

(1914), 23 Can. C.C. 365, at p. 367 ; Rex v. Slee, [1926] 1
D.L.R. 729, at p . 730 .

J . B. l4Iacdomald, K .C., for the Crown : This was a charg e
under section 303 of the Criminal Code, and the learned judg e
in his charge dealt with the whole section as he is entitled to do.
There was evidence upon which the jury would find her guilt y
in any ease .

Cameron, in reply : Section 1014 of the Code does not appl y
to this case at all : see Brook's v . Reqem, [1927] S .C.R. 633 ;
[ 19 28] 1 D.L.R. 268, at pp . 270-1 .

Cur. adv. volt .
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On the 16th of May, 1939, the judgment of the Court was
delivered by

MARTIN, C.J.B.C. : We are all of the opinion that a ne w
trial must be granted because there was grave misdirection, wit h
all respect, to the jury upon this indictment under section 30 3
of the Code charging that
with intent thereby to procure miscarriage the [appellant] did unlawfull y

use upon the person of Ann Tannassee a certain instrument, to wit, a syringe.

That was the indictment, with that one count only, but in som e
unfortunate way the jury while being instructed by the learne d
trial judge that the case had, upon the facts as proved, turne d
out admittedly not to be one of using an instrument with inten t
to procure a miscarriage, as charged, yet were directed to decid e
it as one for unlawfully using "other means whatsoever with the
like intent, " though that offence was not charged, and therefor e
was not before them to pass upon.

It seems to have escaped the attention of all concerned tha t
there are three at least distinct prohibited means of "intent to
procure miscarriage" under said section 303, and yet though the
ease was taken away from the jury on the specific intent allege d
in the indictment, it was allowed to proceed at large upon th e
foreign issue as to whether or no either one or the other of th e
remaining means of committing that crime had been resorted to,
though neither of them was charged in the indictment, and there -
fore it is quite as impossible, as it is irrelevant, for us to attemp t
to ascertain upon what "intent" the jury irrelevently acted. The
only thing that is clear is that the jury did not return a verdic t
upon the charge as laid, and therefore there has been a trial upo n
a false issue and so there must be a new one . It is impossible
moreover, under such circumstances, to apply the remedy other -
wise afforded by section 1014, subsection 3 .

I1 ec' trial granted .
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April 24,
25,27 .

CORNISH v . REID AND CLUNES .

Negligence—Collision at intersection—Driver on right—Duty to keep prope r

look-out—Evidence at inquest—Administration Act, R .S .B .C. 1936, Cap .
5—Damages.

Although a motorist who is on the right of another car when approachin g

an intersection has the right of way, the obligation is nevertheless o n

him to use due care under the circumstances .

Held, that the driver on the right had not looked properly to his left befor e

entering the intersection and that had he done so he must have see n

the other car in time to have avoided the collision, and was therefore

guilty of contributory negligence .

ACTION by the administratrix of the estate of John Moxin,
deceased, who sues on behalf of the widow and children and also
for damages under the Administration Act . John Moxin,
deceased, was a gratuitous passenger on a motor-truck driven
by one Kemp in an easterly direction on Thirteenth Avenue a t

about 7 o'clock in the evening of April 10th, 1938, and at th e
same time the defendant Clunes was driving an Oldsmobil e
sedan owned by the defendant Reid, and with the consent of
Reid, in a northerly direction on McDonald Street toward th e
intersection of the two streets . The cars collided at the inter-
section and John Moxin was killed . Tried by MCDoNALD, J. a t
Vancouver on the 24th and 25th of April, 1939 .

Nicholson, and Yule, for plaintiff.
Bull, K.C., and Ray, for defendants .

Cur. adv. vult .

27th April, 1939 .

MCDONALD, J . : On April 16th, 1938, just before 7 o 'clock
in the evening, one Kemp was driving a Ford truck in an easterl y
direction on Thirteenth Avenue while the defendant Clunes
was driving an Oldsmobile sedan motor-car, owned by th e
defendant Reid, and with the consent of said Reid, in a northerly
direction on _McDonald Street toward the intersection of said tw o
streets . At the intersection a collision took place, resulting i n
the death of one John Moxin, a gratuitous passenger in the
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truck. Moxin left him surviving, a widow, now 19 years of age ,
a son born March 2nd, 1935, and a posthumous son born July
1st, 1938 . The plaintiff is administratrix of the estate of John
Moxin, deceased, and sues on behalf of the widow and childre n
and also for damages under the Administration Act, R .S.B.C .
1936, Cap. 5, which statute gives rise to a cause of action for
damages for shortening Moxin's expectation of life .

At the time of the accident it was raining heavily, the streets
were wet and though dusk was approaching the lights were no t
yet necessary . The visibility was bad and admittedly under all
the circumstances unusual care and prudence were require d
from both drivers . Both drivers gave evidence at the trial ,
which evidence I do not accept . I am satisfied that each is
reconstructing in his mind what he thinks must have happene d
rather than stating exactly what did happen . It is sufficient in
this regard to say that an analysis of the evidence of each o f
them results in the conclusion that what they said is absurd and
unbelievable . The defence also called the defendant Reid and
the sister of the defendant Clunes who were riding in the rear
seat of the Oldsmobile . I have had very little assistance fro m
either of these witnesses in reaching a conclusion upon the vita l
issues in the case . Miss Clones did not impress me as havin g
a very clear recollection of what happened . So far as she is
concerned I am satisfied she saw nothing until the accident was
imminent and unavoidable and, inasmuch as she was knocked
unconscious in the accident, her memory is not to be greatly
relied upon .

I think the real facts may more safely be collected from the
evidence given by the defendant Clones himself (not at the tria l
after he had plenty of time to consider the effect of his evidence )
but at the coroner's inquest a few days after the accident, afte r
he had viewed the scene and had time to collect his thoughts ,
which evidence, in its main aspects at least, was fully verifie d
by him in his examination for discovery several months later .
If I am right in accepting this evidence then the fact is tha t
as Climes drove northerly on llcl)onald Street he was proceedin g
at a maximimi speed of 25 miles per hour and had slowed dow n
as he crossed Fifteenth and Fonrteenth Avenues and as he was
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about to cross Thirteenth Avenue . The first time he looked to
his left was when he was about 30 feet from the southerly ker b
of Thirteenth Avenue, at which time he was in the act of speed-
ing up to cross the street . Even at that moment he failed to
see the truck though it was clearly within his view . He then
looked to his right when suddenly on his left he saw the truck
in the intersection and only a few feet from him . It was too
late then to avoid an accident . There is a house on the south-
west corner of the intersection but this would not interfere, fro m
a distance of some 60 feet south of Thirteenth Avenue, with a
view of any object on Thirteenth Avenue for at least one-hal f
block (i.e ., some 200 feet) west of McDonald Street . I am firmly
convinced that Climes never looked to his left until it was too
late to avoid an accident . If he did look, he gave but a careless ,
casual and purposeless glance .

Under such circumstances was Clines guilty of negligence
which contributed to the accident ? This is the only questio n
with which we are concerned. In my opinion he was. Had he
kept a proper look-out he must have seen the approaching truc k
in time to bring his car under control and so to avoid the acci-
dent . The fact that he was in charge of the vehicle approaching
from the right and therefore had the right of way does not
relieve him from the responsibility of using due care under th e
circumstances . In reaching this conclusion I am, I think, follow-
ing the decisions of the Courts of Appeal in Ontario and Sas-
katchewan	 Carter et al . v . Wilson, [1937] O.R. 499 ; Heard

v . John Erzinger Ltd ., [1938] 1 W.W.R. 725—and a decision
of my brother ROBERTSON in Mann v. Strugnell and Johnston,

[1937] 1 W.W.R. 730, which authorities, I am satisfied, do no t
in any way trench upon the decision in the much discussed cas e
of Swartz v. Wills, [1935] S.C.R. 628 .

There will be judgment for the plaintiff against bot h
defendants .

The question of damages gives one great concern . The special
damages amount only to $22 .50 and are not in dispute . After
considering the matter from the various points of view whic h
one would bring to the attention of a jury in such a case, I assess
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damages to each of the children at $2,250 and to the widow at
$5,000 and to the administratrix, under the Administratio n
Act, $3,000 .

Judgment for plaintiff .
REID AN D
CLIINES

s . c . PATTERSON v . KEARNEY & COMPANY LIMITED.
1939

Highways—Steps on city property giving access to building—Snow and ic e
May 2, 3, 4 .

	

on steps—Plaintiff falls on steps and is injured—Defendant monthly
tenant in building—Liability .

The defendant was a monthly tenant of a building which was entered from

steps that were constructed wholly on city property. The plaintiff,

when leaving the building, fell and was injured when walking down th e
steps . There were snow and ice on the steps at the time of the accident .

In an action against the tenant of the building for damages :

Held, that as the defendant was not, in law, in occupation of the steps i n

question, there was no duty owing by the defendant to the plaintiff in

respect thereof, and the action fails .

ACTION for damages for injuries sustained by the plaintiff
resulting from a fall on steps giving access to a building i n
which the defendants are monthly tenants . Tried by MCDONALD ,
J. at Vancouver on the 2nd and 3rd of May, 1939 .

Coady, for plaintiff .
H. I. Bird, for defendants .

Cur. adv. vult.

4th May, 1939 .

IcDoxxzn, J. : In January, 1937, defendant company wa s
a tenant from month to month of a building at the corner o f
Broadway and Willow Street in this city . On the easterly sid e
of the building are two sets of steps giving access to the building
and located entirely upon the property of the city of Vancouver .
On January 23rd, 1937, plaintiff entered the premises by th e
more northerly set of steps and went out by the southerly steps .
By reason of the dangerous condition of the steps, owing to snow
and ice having been allowed to remain thereon, plaintiff fell an d

140
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injured the lower part of her spine . In case the matter shoul d
go farther and the plaintiff should be held entitled to succeed
perhaps I should assess her damages . Her special damages ar e
$175 .50 and I think a fair assessment of her general damage s
would be $1,000.

On the evidence I think the plaintiff should succeed if th e
defendants owed any duty to the plaintiff in the premises . As
intimated at the close of the hearing, however, I am bound t o
hold on the evidence that the plaintiff cannot succeed for th e
reason that the defendants were not, in law, in occupation of the
steps in question and hence there was no duty owing by the
defendant to the plaintiffs in respect thereof . The case fall s
fairly within the decision of the Court of Appeal for Ontari o
in Reid v . Mimico, [1927] 1 D.L.R. 235 .

Action dismissed.

SMITH & OSBERG LIMITED v . IIOLLENBECK.

Practice—Service out of jurisdiction, Contract—Ought to be performe d
within the jurisdiction—Order XI ., r . 1 (e) .

By Order XI ., r . 1, service out of the jurisdiction of a writ of summons or

notice of such writ may be allowed whenever :—"(e) the action i s

founded on any breach or alleged breach within the jurisdiction of an y

contract wherever made, which, according to the terms thereof, ought t o

be performed within the jurisdiction . "

The plaintiff is a company incorporated and carrying on business in British

Columbia . The defendant is an American citizen who resides in Seaside,
State of Oregon, U.S .A ., and is the registered holder of 125 shares in

the Hollenbeck Dollar Logging Company Ltd ., a company incorporated

in British Columbia with head office in Vancouver, its issued capital
being 200 shares.

On the 13th of July, 1938, the plaintiff obtained a 30-day option fro m

the defendant to purchase all the shares of the Hollenbeck Dollar
Logging Company Ltd. for $28,000, payable without interest at the rat e

of $1 per thousand feet on all logs sold from the operation of th e
company at Harrison Lake, B .C ., subsequent to the execution of the

option . All liabilities of the Hollenbeck Dollar Logging Company Ltd .

with certain exceptions to be paid by the present shareholders and al l
logs in the water, cash on hand and accounts receivable to be taken by

C . A .

193 9

Mar . 14, 15 ;
May 16 .



142

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

C . A.

	

the present shareholders and Smith & Osberg Ltd . to pay for all felle d
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and bucked and cold decked logs on the ground at inventory cost . On

the 12th of August following the plaintiff telegraphed the defendan t

SMITH &

	

"We hereby accept the offer contained in your option letter to us of

OSBERG LTD.

	

July thirteenth, letter following." Upon the defendant refusing to
v .

	

transfer the shares, the plaintiff obtained an ex parte order whereby
HOLLENIIECS

liberty was given to issue a writ of summons for service out of th e

jurisdiction, and to serve notice thereof on the defendant . An applica-

tion by the defendant to set aside the said order was dismissed .

Held, on appeal, reversing the decision of FISHER, J . (McQUARRIE, J .A .

dissenting), that such contract was not one which "according to the

terms thereof" ought to be performed within the jurisdiction, within

the meaning of Order XI ., r . 1 (e), and therefore leave to serve notice

of the writ out of the jurisdiction in an action upon such contrac t

against the defendant, who is an American citizen, could not be given .

APPEAL by defendant from the order of FISHER, J. of the
20th of January, 1939, dismissing an application of the defend -
ant for an order that the order of the Chief Justice, of the 28t h
of December, 1938, herein, whereby liberty was given to th e
plaintiff to issue a writ of summons for service out of the juris-
diction and to serve a notice thereof on the defendant at Seasid e
or elsewhere in the State of Oregon, might be discharged an d
that the said writ and service of the notice thereof and all subse-
quent proceedings in the action might be set aside on the ground s
that the action is not founded on any breach within the juris-
diction of a contract which according to the terms thereof ought
to be performed within the jurisdiction, and that there is n o
jurisdiction for the making of said order, that the cause of action
in respect of which the said action is brought is not one withi n
the jurisdiction of this Honourable Court, and upon the groun d
that the material filed in support of the application for sai d
order does not disclose a cause of action.

The appeal was argued at Vancouver on the 14th and 15t h
of March, 1939, before MARTIN, C .J.B.C., MACDO\ALD, _Mc-
QIrARRIE, SLOAN and O'HALLOR Ati, JJ.A .

Maitland, K.C. (Des Br°isay, with him), for appellant : The
action was for specific performance of an agreement . Th e
agreement was an option given by the defendant to the plaintiff
for the purchase of all the shares of the Hollenbeck Dolla r
Logging Company Ltd . The option was for 30 days from the
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defendant to the plaintiff, was Seaside, Oregon . That this order
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for service of the writ and notice thereof should not have been SMITH &

made see The Hagen, [1908] P. 189 ; Comber v . Leyland, 0SBERGLTD .
.

[1898] A.C. 524, at p . 528 ; Oppenheimer v . Sperling (1899), HOLLENBECK

7 B.C. 96, at p . 97. The defendant is in the State of Oregon
and is not a British subject . There must be a presentation of th e
document to the defendant : see Orr v. Brown (1932), 45 B.C.
323 ; Tate v. Hennessey (1900), 7 B .C. 262 ; Castleman v.

Waghorn, Gwynn d Co . (1908), 41 S .C.R. 88, at p . 96 ; Palmer' s
Company Law, 16th Ed ., 118 ; Tangney v. Clarence Hotels Co . ,

[1933] I.R. 51, at p . 59 ; Stephens v. Medina (1843), 4 Q.B.
422 ; Wegenast 's Company Law, 1931, 546 ; Boulton v .

Hugel et al . (1874), 35 U .C.Q.B. 402, at p . 407 ; Cobbold v. Peto

(1872), 27 L .T. 130 ; Bowlby v. Bell (1846), 3 C .B. 284 ;
Birkett v. Cowper-Coles (1919), 35 T .L.R. 298 ; Johnson v .

Taylor Bros . and Company, Ld ., [1920] A.C. 144 ; Reynolds

v. Coleman (1887), 36 Ch . D. 453, at p . 468 .

McAlpine, I .C., for respondent : The shares were to be
delivered in British Columbia . We do not need to tender a con-
veyance . To transfer shares in England the vendor must tende r
a transfer . Reynolds v . Coleman (1887), 36 Ch. D. 453 is over-
ruled and Comber v . Leyland, [1898] A.C. 524 is distinguished ;
and see Rein v. Stein (1892), 61 L .J.Q.B. 401 ; Dural d Co. v .

Gans d Pick (1904), 73 L.J.K.B. 907 ; Bell & Co. v. Antwerp ,

London, and Brazil Line (1890), 60 L.J.Q.B. 270 ; The Eider

(1893), 62 L.J. P . 65 ; Thompson v. Palmer, [1893] 2 Q .B. 80 ;
Van Hemelryck v. William Lyall Shipbuilding Co . (1921), 90
L.J.P.C. 96 .

Maitland, in reply, referred to Royal Bank of Canada v .

Skeans (1916), 24 B .C. 190 ; Slater v. Velie Motors Corpora-

tion (1928), 40 B.C. 184 ; Orr v. Brown (1932), 45 B .C. 323 ;
Corporation of District of Coldstream v . Macdonald-Buchanan

(1934), 48 B.C. 409 ; Martin v. Stout, [1925] A.C. 359 ;
Skinner v . City of London Marine Insurance Corporation

(1885), 14 Q.B.D . 882 .
Cur. adv. cult .
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OSBERG LTD . for myself, I am free to confess that at the end of the argument

HOLLENBECK
I was much impressed by the able presentation of the case b y
counsel on behalf of the respondent, but, on further considera-
tion of the matter, and having had the advantage of the perusa l
of the judgment of my brother SLOAN (which, if I may say so ,
is a valuable contribution to the subject) I feel constrained t o
change my mind and agree with that judgment .

The other members of the Court are, I understand, handin g
down judgments .

MACDONALD, J .A . : We had the benefit of full argument on
a question not free from difficulty, viz ., whether or not on the
facts disclosed in the material service of a writ on an intende d
defendant in the State of Oregon ought to be permitted . The
material facts together with the two documents forming the
contract, in respect to which a breach is alleged, are stated i n
the reasons of my brother SLOAN. It will be observed that th e
contract is not for the transfer of shares solos ; the intended
defendant and present appellant had to perform other covenants .

While we were referred to many helpful cases the judgmen t
of the House of Lords, particularly the reasons of Lord Birken -
head, L .C., in Johnson v . Taylor Bros. and Company Ld., [1920]
A.C. 144, gives a complete statement of the principles applicable .
There Taylor Bros ., intended plaintiffs, iron founders doing
business in England, entered into an agreement with A . Johnson
& Co., intended defendants, carrying on business in Stockholm,
Sweden, the latter agreeing to supply the intended plaintiffs wit h
Swedish pig-iron from the year 1908 to 1920 on a basis of
97s . 6d . per ton, to be delivered in England . If the cost of pro-
duction and delivery showed a profit to the Stockholm Compan y
exceeding a certain amount a rebate would be given to th e
intended plaintiffs adjusted in a manner not necessary to recite .
The pig-iron was to be at the risk and for the account of th e
intended plaintiff from the time of its shipment . It was further
provided that the pig-iron should be invoiced to the plaintiffs a t
97s. 6d . a ton, c.i.f . Leeds, and 93s. 9d . c.i .f . Manchester Docks

C . A .

	

16th May, 1939 .

1939

	

MARTIN, C .J.B.C . : We are of opinion, our brother MCQIIAR -
RIE dissenting, that the appeal should be allowed. Speaking
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and paid for on the basis of such invoices ; acceptances at 9 0
days against shipping documents, etc . It will be observed that
under this contract for "the sale of goods upon cost, insurance, SMIT,, &

freight, or more shortly c .i .f. terms" the intended defendants OSBERG LTD _

undertook (1) to ship goods according to contract delivering H0LLENBEC K

them in England ; and (2) tendering
to the purchaser within a reasonable time after shipment the shippin g
documents, e.g ., the bill or bills of lading and a policy of insurance reason -

ably covering the value of the goods.

As stated too certain adjustment had to be made in case profit s
to the intended defendants exceeded certain amounts .

As stated by Lord Birkenhead, LC ., at p . 149 :
. . . the tendering of the shipping documents ought in such a cas e

to be made in this country .

It follows too that if the ore had been shipped failure to tender
the shipping documents would constitute a breach of contract .
The basic obligation of the shipper however was to ship good s
from Stockholm of a certain description . That was "at leas t
first in order chronologically" (p . 150) . Clearly, if no other
element entered into the question this would not be a contrac t
which according to its terms ought to be performed in England .

It was submitted, however, that the non-delivery of the pig-
iron in England constituted a breach of the contract and tha t
occurred in England. It would appear to follow, that th e
intended plaintiffs could establish jurisdiction in England
against the Stockholm firm by starting an action, not for breac h
of the obligation to ship but for breach of the undertaking to
deliver, or to deliver the shipping documents. But as indicated
at p. 150 :

. . . proceedings in respect, not of the fundamental breach, namely,
of the undertaking to ship, but of the consequential breach of the under -
taking, namely, to tender shipping documents within the jurisdiction

cannot be taken .
While the point was abandoned, viz ., that the contract to shi p

pig-iron was a contract which according to its terms ought to b e
performed in England, it was contended that the other obligation
of the intended defendant s
of tendering shipping documents in the jurisdiction, [had] been broken, and
that this contract at any rate is plainly one which according to its term s
ought to be performed within the jurisdiction . . .

p. 151. This was submitted on the basis that it is enough i f
10

Macdonald ,
J .A.
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some part of the contract had to be performed within the juris -
1939 diction and a breach within the jurisdiction of that part occurred .

SMITH & The view stated by Lindley, L.J., in Rein v. Stein, [1892] 1
OSBERG LTIa Q.B. 757, is cited by Lord Birkenhead ; he said, however, that :

v'

	

I understand the Lord Justice, in making that observation, to have inHOLLENBECK
mind a case where a contract involves distinguishable and independen t

Macdonald, obligations, some of which under its terms require implement without, an d
J .A

others within, the jurisdiction . In such a case that general policy of the

law upon which I have already insisted would be abundantly satisfied by

giving effect to the view indicated by Lindley, L.J.

The contract to ship and to tender documents are interdependent .
And he goes on (p . 152) :

It is ludicrous to suppose that their substantial complaint lies in th e

withholding of paper symbols which could have no meaning, and whic h

indeed could have no existence, when once the original breach had bee n

committed.

And again on the same page :
But "the part of the contract" which is to be performed within the juris-

diction must be a part which according to the tenour of its terms is sus-

ceptible of individual performance in this country, independently of the fat e
of other and distinguishable parts of the contract. The observation in m y

view does not apply and was not intended to apply to a case where tha t

which was to be performed without the jurisdiction was of such a natur e

that its breach so destroyed the substratum of the whole contract that no

performance was or could conceivably be possible of "the part of the contract "

which, if matters had pursued a normal course, would have been performe d

in this country . It is, in other words, not permissible in such a case t o

found proceedings within the jurisdiction upon part of a contract which i s

ancillary to another part in this sense at least, that the breach of tha t

other part necessarily involves its own destruction .

Service ex juris of a writ therefore should not be allowed i f
it is issued in respect to an action, based upon a contract wit h
several terms some to be performed within and others withou t
the jurisdiction unless "individual performance" of the forme r
terms can be exacted independent of the fundamental term o r
terms to be performed outside the jurisdiction .

Lord Dunedin referred at p. 155 to a further statement b y
Lord Lindley in Rein v. Stein, [1892] 1 0.B. at 753, viz ., that
you must look at the whole circumstances to determine whether the con -

tract was one that ought, according to the terms thereof, to be performe d

within the jurisdiction .

The same principle is stated in Reynolds v. Coleman (1887) ,

36 ('h . D. 453 . That is true, but it does not affect the principle s
laid down by Lord Birkenhead ; it may be that, looking at all the
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circumstances, a conclusion might be reached that certain
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covenants in the contract were
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susceptible of individual performance in this country, independently of
SIITii

the fate of other and distinguishable parts of the contract.

	

OSBERG LTD.

We must look for the substantial complaint. When the ore was
HoLLE:eBECK

not shipped the gist of the contract was broken . The failure to

	

—
tender shi ing documents would be a breach if the ore had been

~a~~
A

aia .
pp b

shipped but when it was not no shipping documents came into
being at all an d
the breach of non-tender was, so to speak, swallowed up by the prior breac h

of non-shipment :

Lord Dunedin, p . 155 . If the pig-iron had been shipped an d
the shipping documents were not tendered in England an actio n
might be founded on that breach but that point was neve r
reached. The important point as Lord Buckmaster said at p .
160, is to find "the real matter of dispute . "

Turning to the case at Bar undoubtedly the real point in dis-
pute—without it, or independently of it, all other terms hav e
no significance	 is alleged failure on the part of the intende d
defendant to transfer to the intended plaintiff all the shares i n
the Hollenbeck Dollar Logging Company Ltd. Any provisions
whether found in an Act or in the contract requiring registration
of shares in the books of the company do not, any more tha n
failure to deliver documents, alter the fact that the fundamenta l
breach is failure to make the transfer ; subsequent steps ar e
incidental and ancillary. The breach is the alleged refusal to
transfer shares just as in Johnson v. Taylor Bros. and Company ,

Ld., supra, the breach was failure to ship the ore. It is true
that the intended defendant only owned 1 .25 shares . Ile con-
tracted, however, to transfer all of them . It is his obligation t o
obtain title to the others in order to fulfil his contract and if h e
fails to do so a breach is committed . It is not material that th e
other shareholders reside in British Columbia . He undertook
as a resident of the State of Oregon, to transfer all th, -Lam -
in the company including those which, as an independent at of
his own, he must procure . There is no doubt, therefore, that i f
we were concerned simply with the transfer of these shares solos

he could satisfy his obligation by executing the transfer in the
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State of Washington . (Oppenheimer v . Sperling (1899), 7

B.C. 96, at 99) .

telegram already referred to has other terms . He agrees to
v .

HOLLENBECK transfer the shares for $28,000 : this amount to be paid at the
rate of $1 per thousand feet of all logs sold from logging opera -

J.A . tions carried on in this Province. He also agrees to discharge
nearly all the liabilities of the Hallenbeck Dollar Logging Com-
pany Ltd. As the company was operating in this Provinc e
doubtless its liabilities were incurred here . A further covenant
was that :

Logs in the water, cash on hand, accounts receivable, etc., shall be take n

by the present shareholders or paid for by Smith & Osberg Ltd . Smith &

Osberg Ltd . also shall pay for all felled and bucked and cold decked logs o n

the ground at inventory cost .

It is not necessary or advisable to attempt a detailed inter-
pretation of this contract ; that will be a subject of discussion
at the trial . It may be said, however, that the first clause, viz . ,
payment of $28,000 from logs sold presents no difficulty on th e
point under consideration . If he agreed to transfer the share s
for cash the contract would be made in the State of Washington ;
it is immaterial that he is to be paid in other ways .

The second term was relied on by counsel for the respondent .
As mentioned by my brother SLOAN during the argument th e
intended defendant contracted to transfer—for want of a bette r
phrase--unencumbered shares . He can therefore, as Mr .
JIcfllpine submitted, only discharge that obligation by coinin g
into this Province to pay debts of the Hallenbeck Dollar Loggin g
Company Ltd . carrying on business here. Similar considerations
apply to the final covenants . The fact remains, however, that
apart from the transfer of the shares (putting aside for th e
moment the feature that they were to be unencumbered) none
of these covenants is
susceptible of individual performance in this country, independently of the

fate of other and distinguishable parts of the contract .

If the shares were transferred and it was later found that
liabilities undertaken were not discharged, an action in respec t
thereto might be maintained in this Province. It would be
impossible, however, to launch an action for failure to pay debt s

148
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SMITH &

	

The contract, however, outlined in the exchange of a letter an d
OSBERG LTD .
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OSBERG LTD .
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HOLLENBEC K

Macdonald ,

without reference to the transfer of shares . All these covenant s
are incidental to and consequential upon the performance of th e
basic term of the contract, viz ., to transfer all the shares of the
Hollenbeck Dollar Logging Company Ltd. It would be idle to
say "we insist upon performance of these terms whether or no t
you transfer the shares . "

On the remaining point that it is not a transfer of shares
solus but of unencumbered shares, it is enough to say that thi s
relates solely to the character so to speak of the shares to b e
transferred.

It follows that I would allow the appeal .

MCQUARRRIE, J.A . : I would dismiss the appeal for the reason s
for judgment of Frsii.EIR, J., the learned judge who made th e
order appealed from.

SLOAN, J .A . : This is an appeal from the refusal of FISHER ,

J., to set aside an ex pane order of Ionntsox, C.J.S.C., granting
the plaintiff leave to issue a writ of summons for service out of
the jurisdiction and to serve notice thereof on the defendant at
the town of Seaside or elsewhere in the State of Oregon .

The plaintiff's action is for specific performance of a contrac t
for the delivery by the defendant to the plaintiff of all the issue d
shares of the share capital of the Hollenbeck Dollar Loggin g
Company Ltd.

The plaintiff is a company incorporated and carrying on busi-
ness in this Province. The defendant is an American citizen
who resides and has a business office in the town of Seaside in
the State of Oregon . The Hallenbeck Dollar Logging Compan y
Ltd. is a company incorporated in this Province, with its head
office at the city of Vancouver, and carries on its business withi n
British Columbia . Its issued share capital is 200 shares . The
defendant is the registered holder of 12 thereof. The remaining
issued shares are registered in the names of two other share -
holders both resident in this Province .

This action is based upon the contract created by the plaintiff ' s
acceptance of the following option :
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Bank of Nova Scotia Building

Vancouver, B.C .

SmlTH &

	

July 13, 1938 .

OsBERO LTD . Smith & Osberg Ltd .,

v .

	

602 W. Hastings St . ,
HOLLENBECK Vancouver, B .C.

Sloan, J.A . Dear Sirs :

I hereby give you an option for a period of thirty days from date t o

purchase all the shares of the Hollenbeck Dollar Logging Co . Ltd . for the

sum of $28,000 payable without interest at the rate of $1 .00 per thousand

ft . on all logs sold from the operation of the company at Harrison Lak e

subsequent to the execution of this option . All liabilities of the Hollenbec k

Dollar Logging Co . Ltd., except A. R. Williams accohnt and the Lawrenc e

Mfg . Co . account (amounting in all to approximately $15,000) at the dat e

of execution of this option will be paid in full by the present shareholders .

All logs in the water, cash on hand, accounts receivable, etc ., shall be taken

by the present shareholders or paid for by Smith & Osberg Ltd. Smith &

Osberg Ltd . also shall pay for all felled and bucked and cold decked log s

on the ground at inventory cost. This option is given in consideration of

your examining the property .
Yours truly,

W. B. Hollenbeck .

This option was accepted (according to the plaintiff) by a
telegram addressed to the defendant at Seaside in Oregon an d
reading as follows :
To W. B . Hollenbeck,

Seaside, Oregon.

We hereby accept the offer contained in your option letter to us of Jul y

eenth stop letter following .
Smith & Osberg Ltd .

Per C . C . Smith .

The plaintiff alleges that the defendant after receipt of thi s
acceptance, although requested so to do, has refused to transfe r
the shares in question to the plaintiff .

The relevant rule for consideration is Order XI., r. 1 (e)
(M.R. 64) and reads as follows :

1 . Service of out the jurisdiction of a writ of summons or notice of a

writ of summons may be allowed by the Court or a Judge whenever :

(e) The action is founded on any breach or alleged breach within the

jurisdiction of any contract whenever made, which, according to the term s

thereof, ought to be performed within the jurisdiction .

The narrow question is whether the contract sued upon is one
which "ought to be performed within the jurisdiction ." In the
absence of authority "ought" might import considerations of
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the widest kind but this rule is of a considerable age and happily
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this word "might" in it has not escaped comment .

	

1939

The Earl of Halsbury, L .C. in Comber v . Leyland, [1898] SMITH &

A.C . 524, at 528-9, said :

	

0SBERO LTD .
.

In order to justify the exercise of this limited and exceptional power of HoLLE
v

NBEC K

issuing process to be served in a foreign country, you must show that the

performance of the contract must (although the word "ought" is used in Sloan, J .A .

the rule, that is what I understand it to mean) under the obligation of the

contract itself be in this country .

In 117utzenbecher v. La Aseguradora Espanola, [1906] 1 K.B.
2 54, at 260, Collins, M .R. said :

It is said . . . that it must be shewn that the contract on the par t

of the person who issued must be one to be performed within the jurisdic-

tion . Applying that test to this case, is this a contract that so far as th e

defendants are concerned can be described as one that ought to be per-

formed in England ?

I see no reason why I should not adopt, as proper, the tes t
suggested to Collins, M.R., by the language of the Earl of
Halsbury.

Applying then that test to this case I am satisfied that in s o
far as the sale of the shares is concerned, the defendant's only
contractual obligation is to execute and deliver proper forms of
transfer together with the requisite share certificates . He is
not obligated to effect registration	 Castleman v. Waghorn

Gwynn & Co . (1908), 41 S .C.R . 88 ; Skinner v . City of London

Marine Insurance Corporation, (1885), 14 Q.B.D . 882 ; Oppen-

heimer v. Sperling (1899), 7 B.C . 96, at 99 ; Tangney v . Clar-

ence Hotels Co., [1933] I .R. 51, at 59	 nor for that matter to
prepare the transfer forms . It is the duty of the transferee t o
prepare the necessary forms and to present them to the trans-
feror for signature . Birkett v . Cowper-Coles (1919), 3 5

T.L.R . 298 .

It is clear to me that the said obligation of the defendant i s
not one which must be performed within the jurisdiction . The
transfer forms could be executed and delivered (together wit h
the share certificates) in the United States with as equal efficac y
as in this Province and it is settled that where the contract ma y
be fulfilled either within or without the jurisdiction the rule i n
question has no application 	 Bell di Co. v. Antwerp, Londo n

and Brazil Line, [1891] 1 Q.B. 103 ; The Eider, [1893] IF . 119 .
Counsel for the appellant sought to maintain the said order of
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Mon$rson, C .J.S.C., by submitting that in any event part of th e
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contract had to be performed within the jurisdiction. He con-
SMITH tended that as the articles of association of the Hollenbeck Dolla r

OsBrnw LTD. Logging Company Ltd . contained a right of pre-emption it was
HOLLENBECK necessary for the defendant to fulfil, within the Province, th e

a .a conditions imposed upon him by such restrictive articles . TheSloan,

plaintiff's material, however, sets out that the defendant "war -
ranted" to plaintiff "that he had the right and power to deliver
. . . all the issued shares of the Hollenbeck Dollar Logging
Company Ltd . "

In my opinion it is implicit in this statement of the defendant
that he had complied with the restrictive articles of the sai d
company and had fulfilled all conditions precedent to his right
to complete the transfer of the shares before granting the optio n
to the plaintiff. The plaintiff does not dispute the right of th e
defendant to make an effective transfer of the shares in question
and it seems to me that whatever the defendant was called upo n
to do in order to make such transfer is of no moment in th e
determination of the issue before us .

Counsel for the appellant also submitted that the defendan t
by agreeing, in the contract, to pay the company ' s debts had, o f
necessity, to seek out the company's creditors in this Provinc e
and in consequence that obligation of the defendant was to be
performed within this jurisdiction. That submission is, I con-
sider, met by tli principles enunciated in Johnson v . Taylor
Bros. and Comp'' , y, Lcl ., [1920] A.C. 144, at 1551 . My brother
MACDONALD has made an analysis of this decision and I am i n
agreement with the conclusion reached by him in connectio n
therewith .

That leaves for consideration Reynolds v. Coleman (1887) ,
36 Ch. D . 453, wherein it was held, on the facts of that case,
that a transfer of shares in an English company by an America n
resident in the United States was a contract which according t o
its terms ought to be performed in England . I cannot read the
present contract in that light . I may add that the decision of
Invixo, J ., in Oppenheimer- v . A`per°ling, supra (so far as I am
aware), has stood unchallenged in this Province for over 40

years. In that case plaintiff resident in this Province sued
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defendants resident in England for damages for breach of a
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contract for transfer of shares of a British Columbia company .

	

193 9

IRVING, J . set aside the writ and after reviewing the authorities SMITH &

said at p . 99 :

	

OsBEnG

	

ETD.

The plaintiffs seek to enforce a contract to transfer shares in a British

	

n '
HOLLENBECK

Columbia company. The defendant would satisfy their demand by execut-

	

_

ing the deed in England, or anywhere else . There is nothing to be per- Sloan, .1 A .

formed under the contract in British Columbia . . . in respect of the

transfer of the shares . . . .

In my view this decision is in harmony with the general tren d
of authority .

I would therefore, with respect, allow the appeal .

O'HALLORAN, J.A. : I concur in the judgments of my learne d
brothers MACDONALD and SLOAN . I would allow the appeal.

Appeal allowed, McQuarrie, J.A . dissenting .

Solicitors for appellant : Bourne & Des Brisay .

Solicitors for respondent : Farris, Farris, Icllru,S'tultz,
Bull & Farris .

HOBBS v . DAVID SPENCER LIMITED.

Highways—.c i,b 0 alk in city—Driveway constructed by abutting owner
across si,/en aIL—Snow and ice on driveway—Liability of owner .

Under an agreement with the city of Vancouver the defendant company

constructed a driveway across the sidewalk that adjoined one side o f

its building . On a morning in February, the plaintiff, while walkin g

on the sidewalk which was icy and had a light coat of snow on it,

fell as he stepped on the driveway and was injured. The defendant

was obliged under said agreement to maintain the driveway but ther e

was no evidence of any defect in it or want of repair . A city by-law

as to the cleaning of snow and ice from the sidewalks, although referre d

to, was not put in evidence, and there was no evidence to show that

the defendant had not swept off the sidewalk that morning befor e

the accident.

Held, that an abutting owner or occupant who has not assumed the duty o f

removing snow and ice from the sidewalk in front of his building o r

has not been guilty of a breach of a by-law respecting its removal, is

S .C .

193 9

June 12,
27, 28 .
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not liable for injuries to pedestrians resulting from a natural fall o f

	

1939

	

snow or ice on to the sidewalk . The defendant was not the owner or

occupier of the driveway, he merely had the right of ingress and egress

	

HOBBS

	

over it, and he owed no duty to pedestrians in respect to it . Further -
v.

	

more the plaintiff aid not exercise care appropriate to the prevailin g

	

DAVID

	

conditions . The action therefore fails .
SPENCER

LTD .

ACTION for damages resulting from the plaintiff falling o n
the driveway of the defendant crossing the sidewalk on the wes t
side of Richards Street, between Hastings and Cordova Streets .
There was a light coat of snow on the ground at the time th e
plaintiff fell, and the driveway was in a slippery condition . The
facts are set out in the reasons for judgment . Tried by
MANsoN, J. at Vancouver on the 12th and 27th of June, 1939 .

Paul Murphy, for plaintiff .
Bull, K.C., for defendant .

Cur. adv. vult .

28th June, 1939 .

MANSON, J. : This action arises out of an accident whic h
befell the plaintiff as he and his wife were walking north on the
sidewalk . at the west side of Richards Street between Hastings
Street and Cordova Street, in the city of Vancouver, B .C., about
9 .10 o 'clock in the forenoon of February 9th, 1939 . The defend-
ant owns and operates a departmental store bounded on the south
by Hastings Street, on the east by Richards Street and on the
north by Cordova Street in the said city . The store abuts th e
sidewalk on the west side of Richards Street . Some time ante-
cedent to the date of the accident the defendant, under an agree-
ment with the city of Vancouver, and doubtless in conformit y
with its specifications, constructed a driveway across the side-
walk on the west side of Richards Street to give vehicle ingress
and egress to its store (vide Exhibit 1) . The driveway is 3 2
feet 2 inches wide at the kerb and slightly less than 25 (m) wide
at the entrance to the store . The driveway is of concre e con-
struction as is the sidewalk which is some 12 feet 6 inches wide .
The sidewalk from Iastings Street to Cordova Street is on a
rather steep grade . At the point in question the average grade
is 8.2 per cent . downwards towards the north . The drivewa y
from the store entrance to the kerb slopes downwards to the kerb
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with a grade of 5 .8 per cent. The driveway rounds up to th e

sidewalk from the point .16 to the point "X" as shown on

Exhibit 1 on a grade of 15 per cent. It was not alleged in th e
pleadings that there was any defect in the construction of th e
driveway, nor that there were any pockets or depressions therei n

where water might accumulate and form ice . There are hun-
dreds of these driveways across sidewalks in the city of Van-
couver and it did not appear from the evidence that this on e
differs from the ordinary driveway which the city permits to b e
constructed . The grade was such as to drain off the water to

the street . According to the meteorological observer of th e
Dominion Government there was one-quarter of an inch of sno w
on February 7th and it had partially melted . There was none
on the 8th, and the temperature on that day was 32 .6 degree s

Fahrenheit at its highest . On the night of the 8th-9th there wer e
about 12 degrees of frost and on the morning of the 9th ther e
was a light snowfall—small dry flakes . There had been a trace
of snow on the night of the 8th-9th . On the morning of th e
9th the snowfall commenced at 7 o'clock . At 8 a.m. one-tenth inch
had fallen. Pedestrians tramped down the snow as it fell . The
streets and sidewalks, according to the observer, were icy an d
slippery, and a great number of accidents resulted. The plaintiff
said that as he and his wife walked along Richards Street ther e
was but the barest film of snow on top of the icy sidewalk . They
saw a truck enter the defendant's store over the driveway a s
they came along. The tires of the truck were throwing smal l
pieces of snow and ice as the truck went up the driveway . There
was a suggestion, but no evidence, that these small pieces of sno w
and ice contributed in some way to the accident . As the plaintiff
stepped on the driveway (his wife says, "as he was about to ste p
on the driveway" ) his feet shot forward from under him and h e
fell and sustained physical injuries which incapacitated him for
some time. The plaintiff testified that he fell at the point marke d
"A" on Exhibit 2 . He says that he was looking forward an d
not down at his feet . The probability is that he doesn't know
exactly at what point he fell, and he certainly would have been
wiser to have been watching his steps rather than looking straigh t
ahead . Certainly he ought to have been exercising great caution .
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As pointed out above, there was no allegation of a specifi c
defect in the construction of the driveway. No evidence wa s
adduced to indicate any post construction defects . However ,
counsel for the plaintiff contended that, even though there was n o
structural defect, as generally understood, nevertheless the shar p
grade at the south-east corner, that is, at the kerb, amounted to a
structural defect in that, when ice and snow were superimposed ,
something in the way of a trap for pedestrians passing northwar d
across the driveway was created . I cannot accept that conten-
tion. But in any event it cannot be said that the defendant wa s
the owner or occupier of the driveway . It had no more than a
right of ingress and egress over it. The driveway remained part
of the sidewalk and the property of the city . The defendant
owes no duty to pedestrians in respect of the driveway . Vide

Reid v. Town of Mimic() (1926), 59 O.L.R. 579 ; [1927] 1
D.L.R . 235, followed by my brother MCDox .u.n in Patterson v .

Kearney d Co. Ltd . (1939), [ante, p. 140] .

It was admitted by counsel for the defendant that under it s
agreement with the city it was obliged to maintain the driveway .
I assume that the maintenance referred to was structural main-
tenance. No evidence was led as to the exact obligation of the
defendant in that connection . Reference was made by counse l
on both sides to a city by-law with regard to cleaning snow an d
ice off sidewalks by owners and occupiers and it was said that
the by-law provided a penalty for failure to clean away snow an d
ice prior to 10 o 'clock in the forenoon . The by-law was not put
in evidence . The evidence does not establish that the defendant
(lid not sweep off the sidewalk on the morning of the accident .
The plaintiff, upon discovery, upon being asked as to whethe r
or not the Richards Street sidewalk had been swept that morning
replied : "Well, no doubt it had been" and in response to hi s
own counsel he said in the same connection, "It had as far as I
know." The foreman of the defendant, upon discovery, sai d
that the sidewalks about the defendant's building were swep t
every morning except on Sundays . I understood him to mean
that the sweeping took place without regard to the presence o f
snow or ice. The foreman further said that he knew that th e
sweeper was in the store on the morning of February 9th and
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that he went out at 6.30 a.m. He presumed that he went out to

	

S . c .

perform his accustomed task which ordinarily occupied his time

	

1939

for an hour or an hour and a quarter .

	

Hosss

	

An abutting owner or occupant is not liable at common law

	

r•
DAVID

for injuries resulting from snow or ice coming upon the sidewalk SPENCER

through natural causes ; nor is he bound to guard against the

	

LT D

risk of accident by sprinkling ashes or sand . Counsel for the Manson, J .

plaintiff referred to Stewart v . Standard Pub . Co . (1936) ,
55 P. (2d) 694. There the Court of Appeal of the State o f
Montana held that an abutting owner who constructed a side-
walk and assumed the duty of maintaining the same and of
removing accumulations of snow and ice therefrom was liabl e
for injuries to a person who slipped and fell on an accumulatio n
of ice and snow on the sidewalk . That is obviously not this case .
The evidence does not warrant the conclusion that this defendant
assumed the duty of removing snow and ice from the sidewalk s
adjacent to its building, nor does it appear that the defendan t
was guilty of a breach of the city by-law, and it becomes unneces-
sary, therefore, to express an opinion as to whether, had th e
defendant been guilty of a breach of the by-law, it would have
been liable.

Assuming the facts to be as I have found them above, Proctor

v. Ilarris (1830), 4 Car . & P. 337 ; 172 E.R. 729 ; McMichae l
v . Town of Goderich (1928), 62 O .L.R. 547, and Smith v. City of

Winnipeg, [1939] 1 W.W.R. 260, cited by counsel for th e
plaintiff, do not assist . In the first-mentioned case the defendan t
was held liable by a jury upon Tindal, C .J.'s statement of the
law that the defendant who had an opening in the sidewal k
adjacent to his premises for use in lowering casks of beer to hi s
basement "was bound to use such a degree of care as woul d
prevent a reasonable person, acting with an ordinary degree o f
care, from receiving any injury." In the McMichael case the
law was similarly stated by Riddell, J .A. In Smith v. City of

11

	

;peg, Taylor, J . held that the city had constructed a side-
with a dangerous slant, and having done so had not take n

special care to protect users of it in icy weather and was, there-
fore, liable. I cannot find that the defendant here constructed
the driveway with a dangerous slant. The simple and regrettable
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fact is that the plaintiff, while exercising some care, did not, i n
1939

	

my view, exercise care appropriate to the prevailing conditions .
HOBBS

	

While the action must be dismissed and, if the defendant s o
v .

	

asks, with costs, I shall assess the damages which I would allo w
DAVID

SPENCER had I taken another view .
LTD .

	

Damages : I would assess the special damages at $251 a s
Manson, J . claimed. The plaintiff sustained quite serious injuries, that is,

rather more serious injuries than one would have expected. He
has not yet completely recovered although he has been able t o
be about since about the end of March. His present incapacit y
is not great and the doctor's evidence does not indicate any per-
manent disability. I would assess the general damages at $500 .

Action dismissed .

C . A. THE KING E ' REL. THE MINISTER OF JUSTIC E
1938

	

AND THE MINISTER OF MINES AND
Oct . 12 ;

	

RESOURCES v . CHI\ SHUE.
Dec. 6.

Criminal law—Conviction for distributing opium—Order for deportation —
Xo notice of right to appeal to the minister—Habeas corpus—Releas e
of accused—Appeal—R .S .C . 1927, Cap. 93, Secs. 23 and 78 .

The accused was convicted on a charge of distributing opium . Pursuant to
complaint that accused was subject to deportation the Deputy Ministe r

of Immigration ordered that he be taken into custody for examinatio n

by a Board of Inquiry . Accused's sentence expired on April 9th, 1938 ,

and an immigration officer duly appointed and pursuant to the orde r

of said Deputy Minister, examined the accused on the 11th of April,

1938, and ordered that he be deported . On habeas corpus proceeding s

accused complained that the order for deportation contained no notice

that he had a right to appeal to the Minister of Mines and Resources ,

and he was released.

Held, on appeal, reversing the order of MANSON, J., that the absence of th e

notice at the end of Form C in the Immigration Act is not an essentia l
part of it and not, therefore, strictly speaking, necessary . The omission

should not be regarded as more than an irregularity which does no t

go to the extent of invalidating the order itself. The Board had juris-

diction over the subject-matter, and nothing occurred therein whic h

can be construed as being a violation of natural justice . The submis-
sion of the Crown that there was no jurisdiction in the Court below t o

frustrate the Board's action, in view of the provisions of sections 23

and -18 of the Act, should prevail .
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PEAL by the Crown from the order of MAxsox, J. of the
13th of May, 1938, refusing an application for a writ of
certiorari for the production of the record of proceedings befor e
H. Crump, an immigration officer exercising the powers of a
Board of Inquiry, and for an order that Chin Shuk b e
rearrested and delivered to the District Superintendent o f
Immigration at Vancouver with a view to deportation in accord-
ance with the warrant of the Commissioner of Immigration o f
the 16th of April, 1938 . On the 16th of September, 1935, Chin
Shuk was convicted of distributing opium and sentenced to two
years' imprisonment and fined $1,000, or in default of paymen t
to an additional twelve months' imprisonment . His sentence
expired on April 9th, 1938. On October 4th, 1935, one A. J.
Williams, an immigration officer, made a complaint to th e
Minister of Immigration that Chin Shuk was subject to deporta-
tion. The Deputy Minister of Immigration and Colonization
then ordered that Chin Shuk be taken into custody and detaine d
at an immigration station for examination and investigation o f
said complaint, the examination to be made by a Board of Inquiry
or an officer acting as such . Pursuant to said order H . Crump,
an immigration officer, made an examination and investigation ,
and did order that Chin Shuk be deported to China under section
42 (3) of the Immigration Act .

The appeal was argued at Victoria on the 12th of October ,
1938, before MARTIN, C.J.B.C., MACDONALD and MCQUARRIE,

JJ.A.

Donaghy, I .C., for the Crown : Accused was convicted fo r
an offence under The Opium and Narcotic Drug Act, 1929, an d
was ordered to be deported . He was discharged by MAxsox, J.
on habeas corpus . The ease of Rex v. Low Kee (1937), 52 B.C.
151, is just this case. The only difference is the failure to bac k
the deportation order with notice of the right to appeal to th e
minister, but he said he did not want to appeal. He lo-( hi s
Canadian domicil when convicted. He falls under the undesir-
able class.

.1. . De B. McPhillips, for respondent : Deportation proceed-
ings must be strictly carried out under the Immigration Act .

C . A .

193 8
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An appeal to the minister is as solemn as any other part of th e
proceedings, and the right to do so should follow the order for
deportation. It cannot be ignored : see Beal's Cardinal Rules
of Legal Interpretation, 3rd Ed., 305. Crump had no jurisdic-
tion to act as a board of inquiry . The order is a nullity : see Rex
v. Sue Sun Poy (1932), 46 B.C. 321 .

Donaghy, replied .
Cur. adv. volt .

On the 6th of December, 1938, the judgment of the Court wa s
delivered by

MARTIN, C.J.B.C . : We are of opinion that this appeal should
be allowed . Putting the matter briefly, and leaving it open, if
we think it necessary to do so, to amplify the judgment we ar e
at present delivering, we take the view that the absence of the
notice at the end of Form C is not an essential part of it and
not, therefore, strictly speaking, necessary . We do not regard
the omission as more than an irregularity which does not go t o
the extent of invalidating the order itself. To that we add that
we have no doubt the Board had jurisdiction over the subject -
matter, and it clearly appears nothing occurred in its exercise
which can be construed as being a violation of natural justice, and
therefore the submission of the Crown that there was no juris-
diction in the Court below to frustrate the Board's action, i n
view of the provisions of section 23 and section 78 of the Ac t
should prevail, and hence the order for habeas corpus was
improvidently issued .

Our judgment, therefore, is that the said order appealed fro m
be set aside and the above named respondent be rearrested an d
delivered to the District Superintendent of Immigration a t
Vancouver for deportation in accordance with the warrant herein .

Our brother MACDONALD is not with us this morning, bu t
authorizes us to say that he concurs with our view .

Appeal allowed .

Solicitor for appellants : D . Donaghy.

Solicitors for respondent : McPhillips & McPhillips .
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WILKINSON v. BRITISH COLUMBIA ELECTRIC
RAILWAY COMPANY LIMITED .

Negligence—Sudden stop of street-car in middle of block followed by sudden
start again Passenger on her feet falls and is injured—Damages—
Pleadings—Amendment to conform with evidence .

The plaintiff, a passenger on a street-car, was on her way to the rear exi t

to alight at the next corner, when the car, being then at about the

middle of the block, suddenly stopped, then immediately started forwar d

again with a jerk. The plaintiff was thrown down and sustaine d

injuries . The only allegation of negligence in the statement of clai m

was that "The street-car was unexpectedly stopped with a violent jerk ,

or alternatively, the speed of the street-ear was suddenly and unex-

pectedly checked or reduced with a violent jerk ." The evidence disclosed

that the car stopped or nearly stopped and then started up again wit h

a jolt and due to this jolt the plaintiff pitched forward and fell . It was

so found on the trial and judgment was given for the plaintiff .
Held, on appeal, affirming the decision of Msxson, J ., that an amendment

should be allowed so as to make the pleadings conform to the evidence ,

and the appeal should be dismissed .

T . PPE A L by defendant from the decision. of MAxsox, J. of the
13th of December, 1938, in. an action for damages for injurie s
sustained owing to the negligence of the servants of the defend -
ant company . On the afternoon of the 30th of January, 1936 ,
the plaintiff was a passenger for hire on the defendant 's street -
car, proceeding westerly on Fourth Avenue . The motorman wa s
signalled to stop at Vine Street, and the plaintiff got up to go
to the rear of the car for the purpose of getting off when the. car
suddenly stopped or nearly stopped in the middle of the bloc k
and then started up again with a violent jerk, and she was throw n
off her feet and against one of the seats and then to the floor ,
injuring her left knee, left arm and left shoulder . The plaintiff
recovered $725 special damages and $ 2 ,300 general damages .

The appeal was argued at Vancouver on the 31st of March ,
1939, before MARTEN, C.J.B. C ., TACO(?NALD and O ' ILILLORA\,

JJ. A .

J. W. cfeB. I' ai ns, K.C., for appellant : There were three
people standing up when the car stopped and she was the onl y

11
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one to fall . It was equally consistent with something that was
1939

	

not negligence : see Wing v. London General Omnibus Company,

WILKINSON
[1909] 2 K.B. 652, at pp . 662-3 ; Beven on Negligence, 4th

v .

	

Ed., 127 .
BRITIS H

COLUMBIA

	

Donaghy, K.C., for respondent : We base our case on what
ELECTRIC

Co . LTD . was said by the trial jud bge : see Vivian v . B.C. Electric R. Iz' Co .RY . LO

(1930), 42 B .C. 423, at p. 432. They must show why they
had to stop in the middle between the two streets : see Angus v .

London, Tilbury, and Southend Railway Company (1906), 2 2
T.L.R. 222. The rule of "res ipsa loquitur" does not apply .
There was lao obstruction on the street according to the evidence .
As to knowledge being particularly in the head of one person see
Flannery v. W. & L. Rail. Co. (1877), 11 Ir. R. 11 C.L. 30,
at p. 39 .

Farris, in reply : The car was all right but it does not sto p
in the middle of the block unless there is some sudden obstruc-
tion : see Ballard v . North British Railway Co., [1923] S .C.
(III.) 43, at p . 48 .

Cur. adv. volt.

30th June, 1939 .

MARTIN, C.J.B.C . : We have come to the conclusion th e
amendment should be allowed so as to make the pleadings con-
form to the evidence ; not, I may say, without, on my part ,
some hesitation (because I think that without such amendmen t
the judgment cannot be supported), but there is no doubt th e
Court has that power as was decided long ago in the first case
of the kind in this Province in Foley v. Webster et al. (1892) ,
2 B.C. 137 ; 21 S.C.R. 580, and that view was also taken by the
Full Court, the Court of Appeal of that day, in Jackson v .

iylius (1894), 3 B .C. 149, at 153 ; 23 S.C.R. 485 ; and later
in this Court the same course was adopted in Bligh v . Gallagher

(1921), 29 B .C. 241 .
As a result of that amendment, however, the costs occasione d

thereby will be a matter to be spoken to because it may affec t
the disposition of them out of the ordinary, as the case in som e
respects, which the appellant's counsel considered vital, was
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changed, and he submitted it was not, as the pleadings then

	

C . A.

stood, sustainable.
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It follows that the appeal should be dismissed .

	

WILKINSON
v .

MACnoAALD, J .A . : Appeal from the judgment of M xsov, J ., B COLII3IBI
RITISa

A

awarding respondent damages for injuries received whilst a
Rv . Co

ELECTRI C
. LTD .

passenger on one of appellant ' s street-cars moving along Fourth
Avenue in the city of Vancouver. On her way to the rear exit
to alight at Vine Street (but before reaching that point) th e
car suddenly stopped and, as shown by the evidence and findings
of the trial judge, started forward again with a jerk, one or
other of such movements throwing the respondent down an d
causing the injuries referred to .

The only allegation of negligence in the statement of clai m
is that :

The street-car was unexpectedly stopped with a violent jerk, or alterna-

tively, the speed of the street-car was suddenly and unexpectedly checke d

or reduced with a violent jerk .

It was submitted therefore by counsel for appellant that, by the
pleadings, if not by the evidence, we must assume that th e
accident occurred because the ear stopped suddenly and dra w
the inference, that it did so because of some obstruction on th e
track. Neither the conductor nor the motorman had any recol-
lection of the occurrence. The incident itself is therefore th e
only evidence. If the inference must be that an obstruction
caused the motorman to stop suddenly and because of this emer-
gency the accident occurred it was submitted an action base d
thereon would not lie .

I would not dispose of this appeal on that basis. If the
respondent was injured, not when the car stopped, but when i t
started again with a jerk, the explanation of an obstruction o n
the track disappears. Her evidence supports that view and
there is a finding to that effect, as least in alternative form, b y
the learned trial judge . He said :

The car came to either an abrupt stop or almost a stop and started

immediately again.

Mrs. Douglas, a passenger on the ear and a witness for
respondent said that she left her seat after it stopped in th e
middle of the block and moved "towards the back of the car."
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The respondent was directly in front of her . Then while both
1939

	

were moving toward the exit "the car started up again with a
R'ILiuNsoN sudden jolt ." And again "it stopped suddenly and then i t

v •

	

started up with a jolt again, a distinct severe jolt," also "when
the car gave the jolt " (just referred to) the respondent "pitched
forward and fell towards the left side	 she pitched forward . "
As respondent was facing the back of the car falling in tha t

Macdonald ,
J .A . direction could only be attributable to a sudden movemen t

forward of the car. Asked again if it was the stop that thre w
her this witness said "no—it was the start ."

The finding referred to was made in an oral judgment at th e
close of the trial. The point was not taken that by the pleading s
it was alleged that the injuries were caused solely by the street -
car unexpectedly stopping with a violent jerk . An amendment
of the pleadings should have been sought to conform with th e
evidence. I am satisfied that if an amendment had been mad e
and an adjournment granted for further examination for dis-
covery of the injured respondent her evidence would remai n
unchanged. The evidence of AIrs. Douglas too would not:. be
affected..

I would permit an amendment and support the judgment o n
the basis that there is evidence to justify the conclusion that th e
accident occurred in the manner indicated . As intimated to o
the direction of the fall (forward) could not be accounted fo r
on the basis that it was caused by the car suddenly stopping .

I would dismiss the appeal.

O'HALI crux, J . 1 .. : I am of the view, with respect, that Mr .
Justice 1lxxsox reached the. correct conclusion . I concur more-
over in directing the pleadings to be amended so as to confor m
to the facts established in the evidence.

I would. dismiss the ti -,p el .

BRITISII

A ?peal dismissed .

Solicitor for appellant : - . Laursen .

Solicitor for respondent : P. P . Sloc7e1ou .

COLUMBI A
ELECTRI C

By . Co . LTD .
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REX v. NOWELL .

Criminal law—Evidence—Accomplice—Corroboration—warning to jury —
Misdirection—No substantial wrong .

The rule requiring warning as to the evidence of an accomplice applie s

equally whether such evidence be or be not corroborated . It is proper

for the trial judge to advise a jury not to convict on the unconfirme d

testimony of an accomplice, but such advice should be coupled with the

instruction that while there is danger in basing a conviction on suc h

uncorroborated testimony, it is within their legal province to do so.

It is improper to direct a jury that it is their duty to convict if the y

believe the evidence of an accomplice, when such evidence stands alone

and is uncorroborated . Every charge must be read as a whole and the

specific direction complained of scanned as an integral part thereof .

Misdirection is no ground for reversal of conviction where the jury properl y

directed would have reached the same conclusion, no substantial wron g

or miscarriage being involved.

APPEAL from the conviction by MCDONALD, J . and the verdict
of a jury at the Westminster Spring Assizes at New Westminster ,
on the 13th of May, 1938, on a charge of breaking and entering
the store of one Robert M. McDonald at Atchelitz, B.C ., and
stealing goods of the value of $62 .11, the property of the sai d
McDonald . On the evening of November 29th, 1937, at abou t
7.30 o'clock, the accused stopped with his car at the Signal ga s
station at Yarrow, where he bought gasoline for his car . The
witnesses Fast and Kehler (both having records) got into th e
accused's car and with Fast driving they went to Sardis wher e
they stole a car, and they then took the two cars to Nowell's place
where they left Nowell's car, and the three of them drove off
in the stolen ear . They first drove to Yarrow and from Yarrow
they went to Rosedale, from there they went to Atchelitz where
they stayed for a time, and then Nowell and Kehler broke int o
McDonald's store and taking certain goods they put them i n
the car . At this time Fast saw a car coming and they drove away ,
but the car followed them and after a chase the car following ,
which was a police car, caught up to them. They then stopped
their car, jumped out and ran across a field into woods beyond ,
where they escaped . Two days later Fast and Kehler were
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arrested. They pleaded guilty on a charge of stealing a car an d
1938

	

were convicted. Fast gave evidence of what happened on th e

REX

	

night of the 29th of November and the following morning, bu t
v.

	

Kehler remembered very little about it, as he was under th e
HOWELL

influence of liquor that evening.
The appeal was argued at V ancouver on the 24th of June ,

193S, before _llARTIX, C.J.B.C., MACDONALD and SLOA\ ,

D. J. McAlpine, for accused : Accused is seventeen years ol d
and was convicted. of stealing various articles from a store tha t
was broken into . On the evening of November 29th, at about
7 .30, accused stopped at Z arrow where he bought gasoline . The
two men, Henry Fast and Frank Kehler (both having records) ,
got into the car with him and. drove away. What happened tha t
night is told by these two men only . Two days later the two
"'ten were arrested and convicted of stealing a car . The defence
is an alibi . The boy's father, mother and sister say he was a t
home at 8 o'clock in the t v-l' l iin g, where he stayed all night . Fast
attempts to implicate the [areused and he is an accomplice . On
the charge to the jury there was :misdirection : see (:ouirr v .

Regem, [1926] S .C.R. 539 ; 46 Can. C.C. 1 ; Rex v.

Schu arIzenhaner (1935), 50 B .C. 1, and on app, l [1935 ]
S.C.R. 367. The defence Was not adequately press ;god : see
Rex v . Nicholson (1927), 39 B .C . 264, at p. 270. Where the
trial judge does not refer to material evidence a new trial wil l
be ordered : see Rex v. Bailey, [1924] 2 K.B. 300 ; Rex v .

Beebe (1925), 41 T .L.R. 635 ; 19 Cr. App. R. 22 .
A . S. Duncan, for the Crown : This is not a ease of uncorrob-

orated evidence of an accomplice, as there is corroboration . In
the first place accused was seen at the gas station with the two
teen alleged to be accomplices, and they were seen driving off
together. In the next place the policeuran Brunton testifie d
that when accused saw Fast and Kehler after he Av :]s arrested
he said to them : "Why did. you. tell them? If you had sai d
nothing, they had nothing on us." There was ampl e
corroboration .

McAlpine, replied .
Cur° . adv. vult .
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20th July, 1938 .

IARTIx, C.J.B.C . : In this case, which raises an importan t
question respecting the proper direction to be given to a jur y
in the ease of accomplices, we took the matter under furthe r
consideration, because the question was, on the particular lan-
guage employed by the learned trial judge, a rather difficul t
one, upon the line indeed. Our brother SLOAN has written a
judgment which will be that of the Court, and the result is tha t
while we find there has been some degree of misdirection ,
nevertheless the case is such that we should, we think, dismiss
the appeal by applying subsection 2 of section 1014 of th e
Criminal Code, which says that the Court may
dismiss the appeal if, notwithstanding that it is of opinion that on any o f

the grounds above mentioned the appeal might be decided in favour of the

appellant, it is also of opinion that no substantial wrong or miscarriag e

of justice has actually occurred .

As expressed by our brother SLOAN We think the jury if properly
directed must inevitably have reached the conclusion that the
appellant was guilty, and therefore he has not suffered any sub-
stantial wrong or miscarriage of justice, awl so the appeal i s

hissed .

J .A. agreed with SL02x, J.A.

SLOAN, J . :1 . : The appellant appeals from his conviction a t
the Court of Assize held at New Westmins r on May 13th last ,
on a charge of breaking and entering a .stor, and stealing there-
from certain goods. The Crown relied the testimony of
two accomplices and introduced evidence in corroboration thereof .

Several grounds of appeal were advanced but none of them ,
was in my opinion, of any real writ except the criticism of th e
charge of the learned trial ju,' . . to the jury relative to the
evidence of the to aecomplic, The relevant portion of the
charge to which >:, , ption is taken follows :

Now, I have to w .1, u about accomplices, as counsel said, pulges hav e
to tell you that. You must view the evidence of an accomplice (whic h

Kehler and Fast both are, on their own evidence) with great care ; and

you are not supposed to convict on that evidenee alone . I must warn yo u
not to do it on that evidence alone . But you have corroboration here, i f

you believe it . Some of it is in the fact that the three were together tha t

night when they left that gas station . But I would think that would be a



168

	

BRITISH COLUMBIA REPORTS .

	

[Voz .

C . A.

193 8

REX
v .

NowEr.L

Sloan, J.A.

little weak, in itself. What I do ask you to consider very carefully is the
evidence of constable Brunton . He was cross-examined on it, as to whether
he could make a mistake . Now, you have to be fair about witnesses .

That officer gave his evidence here, and you heard him, and it is on his oath ,

and he knows the consequences if he is making a mistake ; and he says that

this accused young man said —I wrote it down—that is what he swears to —

that the accused said to Kehler and Fast, "why did you tell them? If yo u
had said nothing, they had nothing on us ." Now, if you believe constable

Brunton, that would be corroboration of the story that is told by Fast .

It is for you. This is your community . It is for you to uphold the law .
If you believe that this man is guilty, you ought to say so .

In my view the learned trial judge was right in instructing
the jury that if the evidence of Brunton was believed there wa s
corroboration of the testimony of the accomplices—Rex v. Can-

ning, [1937] 3 D.L.R. 375 ; 68 Can . C.C. 321, but
the rule [requiring warning] applies equally whether there be or be no t

corroborative evidence of the testimony of an accomplice :

Boulianne v . Regem (1931), 56 Can. C.C. 338, at p . 339 ;
[1932] 1 D.L.R. 285, at p. 286 .

It has been pointed out by the Supreme Court of Canada i n
Boulianne 's case, supra, at p. 339, Can . C.C . ; p. 286, D.L.R. ,
that the direction given by that Court in Vigeant v . Regem

(1930), 54 Can . C.C. 301, at pp . 303-4 ; [1931] 3 D.L.R. 512 ,
at pp. 513-4, "should be strictly followed by trial judges ."

The direction in Vigeant 's case is as follows (Can. C.C. 304 ;
D.L.R. 514) :

He should then proceed to instruct the jury that, if they concluded tha t

the witness was, at any stage of the proceedings, an accomplice in the crim e

charged against the defendants, there would be danger in convicting them

of that crime upon his evidence standing alone and uncorroborated ; that

the law does not preclude their doing so—indeed, they are at liberty to do

so—but that there is danger in basing a conviction on such uncorroborate d

evidence .

In my view the language of Lord Hewart, L .C.J., in Rex v.

Beebe (1925), 19 Cr. App. R. 22, wherein he was giving hi s
interpretation of Rex v. Baskerville, [1916] 2 K.B. 658 (since
adopted by the Supreme Court of Canada in Gouin v . Regem,

[1926] S .C.R. 539, at p . 542 ; [1926] 3 D.L.R. 649, at p . 652 ;
46 Can. C.C. 1, at pp. 4-5) may be applied to the limited direc-
tion in Vigeant' s case . Lord Hewart said (p. 26) :

It is quite clear when one looks at that enumeration of the various courses ,

that nowhere is to be found directly or indirectly any reference to a case in
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which it may be the duty of the learned judge to advise the jury in such a

	

C. A .

case that they ought to convict .

Turning now to the charge herein, in my opinion, with respect,
the learned trial judge erred in instructing the jury, that they
were `"not supposed to convict on that evidence alone" and " I
warn you not to convict on that evidence alone ." While it is Sloan, J .A .

proper for the trial judge, in the exercise of his discretion, t o
advise a jury not to convict on the unconfirmed testimony of a n
accomplice (Beebe ' s case, supra, at p. 25) the jury should no t
be told in effect to acquit the prisoner on such testimon y
(Vigeant 's case, p . 304, Can. C.C . ; p . 514, D.L.R.) . It seems to
me that the language of the learned trial judge exceeds mer e
advice not to convict but be that as it may in any event those
observations are not coupled with the instruction that it is within
"their legal province to convict upon unconfirmed testimony "
(Beebe 's case, p. 25), or that "the law does not preclude thei r
doing so	 indeed, they are at liberty to do so" (Vigeant' s case,
p. 304, Can. C.C . ; p. 514, D.Lit.) . This misdirection, of course,
militates against the Crown's case and was unduly favourabl e
to the accused. Had the jury acquitted him on this directio n
the Crown, in all probability, would now be the appellant instea d
of the convicted man .

So far as the appellant is concerned the question here i s
whether or not the learned trial judge has departed from the
express direction in Vigeant's case, and has brought himself
within Gouin's case.

The answer to that question turns upon the constructio n
proper to be placed upon the following excerpt from his charge
to the jury :

Now, if you believe constable Brunton, that would be corroboration o f

the story that is told by Fast. It is for you. This is your community. It

is for you to uphold the law . If you believe this man is guilty, you ought

to say so .

If the learned judge had said "If you accept the corroborative
evidence and if upon the whole case you believe this man i s
guilty you ought to say so," then I do not think it would be mis-
direction for, in that event, as our brother MACDONALD said in
Rex v. Schwartzenhauer, 50 B.C. 1, at p . 15 ; [1935], 2 D.L.R .
739, at p. 751 ; 63 Can. C.C. 269, at p . 283 (reversed on other

193 8
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grounds by the Supreme Court of Canada, [1935] S .C.R. 367 ;
[1935] 3 D.L.R . 711 ; 64 Can . C.C. 1) :

It would be their duty to convict and it cannot be misdirection to advis e
them to do their duty.

It was within the province of the jury however to disbeliev e
the corroborative evidence adduced and if they had done so the n
the language of the learned trial judge, in this part of his charge ,
"may very well have led the jury to understand that he was i n
effect advising them" (Gouin 's case, p . 653, D.L.R . ; p. 6, Can .
C.C.) that even if they disbelieved the corroborative evidenc e
but were satisfied the accomplices told the truth they "ought "
(i .e ., it was their duty) to say he was guilty upon that evidenc e
alone .

It seems to me when one considers the whole charge on thi s
branch of the ease that the jury would retire to their delibera-
tions thinking somewhat as follows : We are warned . not to con-
vict the accused upon the uncorroborated testimony of the accom -
plices but nevertheless if upon the whole case, or upon the
uncorroborated testimony of the accomplices alone, we believ e
this accused is guilty we are told it is our duty to say so .

If I am right in thus interpreting the charge it will be o f
interest to turn to the direction of Br . Justice Roche in Beebe' s
case, supra (pp. 23-4) . There the learned judge said :

If you are quite certain that that girl is telling the truth and nothing but

the truth so that you are satisfied in your heart and conscience, althoug h
it is uncorroborated, you ought to act upon it .

Ilewart, L.C.J., in dealing with that passage says at p . 26 :
Those words are not only not a warning of the danger of so acting, an d

not only are they not a refraining from advising the jury so to act, but

they are clearly an affirmative and express direction to the jury that i n

that event they ought so to act . In the opinion of this Court that directio n

is not such a direction as should, according to the law laid down in
Boskerville's case, be given .

As I previously pointed. out the law laid down in. the Basher°-

elite and Beebe cases is indubitably the lay of Canal :l by virtu e
of the adoption and approval thereof in fa,,,( ; a v . _b' -a i,,, .supra.

With great respect, in my opinion., the le,11 .ued trial judge in
making a "substantial departure" (Boulianne's case (1931) ,
56 Can. C.C. at p . 339 ; [1932] 1 D.L.R . at p . 2S6) from. the
direction in iigeant 's case has brought himself within the prin-
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ciple enunciated in Gouin's case, supra .

	

As Mr. Justice Rinfret C.A.

said in delivering the judgment in Gouin' s case, [1926] S .C.R. 193 3

at p . 543 ;

	

[1926] 3 D.L.R. at p . 653 ; 46 Can . C .C . at p . 6 : REX
Now, in such a case, [i.e, when the evidence was solely that of an amine

	

v .

puce) while a jury may convict, the rule is not that it is their duty to NOWEi z

convict . Sloan, J .A.

In the interpretation I put upon the charge in this case th e
jury may have been of the view that it was their duty to convic t
solely upon the evidence of the accomplices (provided the y
believed than to be telling the truth) and an instruction upo n
which such a construction can reasonably be placed cannot b e
sr°pported in lay understanding of the authorities cited, and with

> l c , , is an improper direction.
While the relevant decisions are to be regarded in the light

of the circumstances and language employed in each case, an d
every charge read as a whole and the specific direction com-
plained of scanned as an integral part thereof nevertheless th e
cases referred to are of high authority as a guide to the inter-
pretation of the language employed in any particular charg e
that may be under review .

While I am satisfied there has been misdirection according to
the decisions, as I have indicated, nevertheless I am also satisfie d
that the jury, properly directed, must have reached the same conclusion

as that actually reached in this case. . . . The case, therefore, is one for

the application of s . 1014 (2) of the Criminal Code . . .

Bouliannc v . Regem, supra, at pp . 338-9 Can . C.C .
I would therefore affirm the conviction and dismiss the appeal.

Appeal dismissed.
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C. A . MURGATROYD v . STEWART ET AL.

Testator's Family Maintenance Act — Petition by testator's daughter

1936, Cap . 285, Secs . 3 and ZT .

Section 11 of the Testator's Family Maintenance Act provides that "No

application shall be heard by the Court at the instance of a party

claiming the benefit of this Act unless the application is made within

six months from the date of the issuance of probate of the will in th e

Province or the resealing in the Province of probate of the will . "

An application by a daughter of the testator for adequate provision for

maintenance under section 3 of said Act launched before the will wa s

admitted to probate, was dismissed on the ground that she could not

present her application until probate had been granted .

Held, on appeal, reversing the decision of MCDONALD, J. (MACDONALD, J.A .

dissenting), that section 3 of said Act confers a right in general t o

make application without reference to any temporal limitation, an d

this right is not taken away by section 11 of the Act, which is one

purely of limitation as to when the application may be brought, namely,

within six months from the date of issuance of probate of the will .

APPEAL by petitioner from the decision of McDoivALD, J. of
the 13th of June, 1938, dismissing the petitioner's applicatio n
for adequate provision from her father's estate for her mainten-
ance and support under the Testator 's Family Maintenance
Act . The petition was filed on the 25th of March, 1938 . John
Jefferson died in New Westminster on the 3rd of March, 1938 ,
a widower, and left him surviving four sons and eight daughters .
By his will he left two-thirds of his estate in equal shares to hi s
three youngest daughters and one-third in equal shares to hi s
nine other children . His estate consisted of approximatel y
$6,500 in cash and 1,500 shares in an English company of th e
saleable value of £1 each . Mrs. Stewart of New Westminster ,
the second to youngest daughter, was made sole executrix unde r
the will and probate was issued on May 6th, 1938 . Up to the
time of hearing the petition the executrix was unable to ascer-
tain the value of the assets of her father 's estate in England, and
until the assets and liabilities of the estate are determined sh e
does not know the net value of the estate for distribution unde r
the terms of the will . The petitioner is the second to oldest of

193 8
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the children and is the only one to take exception to the terms

	

A .
and provisions of the will of the late father .

	

1938

The appeal was argued at Victoria on the 15th and 16th of MURGATROY D

September, 1938, before MARTIN, C .J.B.C., MACDONALD and

	

v
STEWART

SLOAN, M.A .

J. A. 1lllaclnnes, for appellant : There are twelve children ,
the youngest being 51 years of age. The petitioner, the secon d
to oldest, is 66 years of age . All the others were served with th e
petition, but with the exception of the executrix, none of the m
took part in the petition . Probate was granted on May 6th ,
1938, and the petition was dismissed on June 13th, 1938 . We
say the right to petition under the Act arises when the fathe r
dies having made a will. The question is the interpretation of
section 11 of the Act, and the word "within" : see Atherton v .

Corliss (1869), 101 Mass. 40 ; Annual Practice, 1938, p. 1388 ,
r . 961 . Probate is not a condition precedent, it may be necessary
to get probate during the proceedings, but it is not a conditio n
precedent : see Williams on Executors, 12th Ed ., 193 .

J. A. Campbell, for respondents : The jurisdiction to allo w
maintenance depends on whether probate is granted or adminis-
tration is taken out : see Legault v . Legault (1924), 62 Que .
S .C. 419. The Court must know the will is proved in prope r
form. The debts must be settled and the succession duty paid .
In case of delay he has his remedy under section 9 of th e
Administration Act . In any ease this petition is without meri t
on the face of it . There are twelve children and all approve of
the will except the petitioner : see In re Estate of TV . S. Pedlar,

Deceased (1933), 46 B .C. 481 . A will becomes a will when i t
is probated : see Jarman on Wills, 7th Ed ., 44 .

Machines, replied .
Cur . ad v . volt.

8th November . 1938 .

lARrix, C.J.B.C. : Tile e op, : 1 is allowed, our brother MAC -

DONALD dissenting for reason- which he is handing down .
Speaking for myself, I take the view, which is largely shared ,

I believe, by the other member of the Court (I understand ou r
brother SLOAN is handing down his judgment) that section 3 of
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the Testator's Family Maintenance Act, Cap. 285, R.S .B.C .
1938

	

1936, confers a right in general to make application withou t

MURGATROYD
reference to any temporal limitation which right is not take n

v .

	

away by subsequent section 11, which is one purely of limitation ,
STEWART

as to when the application may be brought, that is to say, withi n
Martin,

	

six months from the date of issuance of probate of the will .
Taking that view of the 'natter, with all respect to the learne d

judge below, who did not give any reasons in support of the view
that the applicant could not present her application until probate
had been granted, it seems to me, with all due respect, legally
impossible to dislodge the applicant from the general right whic h
is conferred by section 3 by resorting to a subsequent sectio n
which deals only with limitation of the time within which appli-
cation may be made or "shall be heard ."

We acid that we are obliged to counsel for their diligence i n
getting for us the report of Re Found, Found v. Semmens ,

[1924] S.A.S.R. 236, from the Library of the Supreme Cour t
at Ottawa, which was not available here . We are glad they di d
that because it was submitted to us by respondent's counsel tha t
the decision in that case would support the order made by th e
learned judge below, but, after examining it we find that it doe s
not do so, and the statement on its effect in the English & Empir e
Digest, Vol . 44, at p . 1289 is misleading .

MAcDOxALD, J .A . : This appeal involves the construction o f
section 11 (in conjunction with section 3) of the Testator' s
Family Maintenance Act (R .S.B.C. 1936, Cap. 285) reading
as follows :

11 . No application shall be heard by the Court at the instance of a part y

claiming the benefit of this Aet unless the application is made within si x

months from the date of the issuance of probate of the will in the Provinc e

or the resealing in the Province of probate of the will .

The short point is this 	 has the Court jurisdiction to hear a
petition under this Act if it is launched before the will is admitte d
to probate : in other words immediately after the death of th e
testator or at some subsequent period up to six months afte r
probate ? Mr . .1Iaclnnes submitted that a petition may b e
launched by one of the beneficiaries mentioned in section 3 a t
once after the death of the testator before probate and for six
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months after the latter date . Mr. Justice MCDONALD did not
agree with this submission and I think he was right . It was said
that if an application should be made six months after probate

MUR ATROY u

it would be launched "within six months from the date of the

	

v .
STEWAR Tgrant" ; also if made six months (or any shorter period) befor e

the grant of probate it would again be made "within six months era a aid ,

from the date of the grant ." Even this novel reading of the
section would not make provision for a petition launched imme-
diately after death if probate were not granted until nine month s
thereafter . Some further support therefore must be found t o
justify the submission that at any time after death and up t o
six months beyond the grant of probate this application ma y
be made .

By the plain reading of the section, at all events the construc-
tion reasonably necessary to carry out the intendment of the Act ,
the petition can only be launched during the six months' perio d
immediately following probate and at no other period . By pre-
venting applications until probate is granted the right will an d
testament will be dealt with ; by limiting the time to six month s
thereafter distribution will not be unduly delayed . While sup-
port for the construction submitted by the appellant may b e
found in other statutes, not entirely similar, it is because their
intendment is effected by such a construction. It is not appro-
priate to the Act under review. As stated the intention wa s
that the will should first be authenticated and that distributio n
should take place within a reasonable time. The Court would
then know the nature and extent of the estate—assets and lia-
bilities—with which it had to deal . The will could not be altered
fairly without that knowledge .

The submission against this view is that the word "within" in
section 11 should be read as meaning "not later than." That
interpretation, as intimated, is supported in some American
cases (e .g., Jennings v . Russell (1891), 92 Ala . 606 ; 9 So . 421 ;
Levert v. Reach, 54 Ala . 529), but a perusal of the Acts con-
sidered show why it was adopted . To substitute the words "not
later than" for "within" in our section 11 seems to me to be
taking a greater liberty with the English language than the fact s
warrant and strong reasons—found only in the desire to accom-

C. A.

1938
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push the purposes of the Act	 should be present to justify it .
1938

	

In the ease at Bar it would not be proper to give it this extende d
M RUATRoYD meaning. The Court has no means of knowing what claims

v.

	

may be made on the estate before probate nor for a limited tim e
STEWART

thereafter . To say, as was suggested, that the judge migh t
yt .oto aft adjourn the hearing until after probate is to concede that such

a construction is not workable without resorting to adventitious
aids.

I would dismiss the appeal.

SLox , J.A . : I concur in the reasons of my Lord the Chief
Justice and, with respect, allow the appeal .

Appeal allowed, Macdonald, J.A. dissenting .

Solicitors for appellant : lllaclnnes & Arnold.
Solicitors for respondents : llcCrossan, Campbell di lleredith .

S .C .
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Will--Life interests—Oil lease—Sale for certain sum . and royalty—I' elte r

the sirat and royalty are capital or income .

A testator at the time of his death was owner of an undivided three-quarte r
interest in an oil lease . Negotiations for the sale of the lease, under
way during his lifetime, were consummated after his death . The leas e
was sold for `E 15,000 and an overridin g royalty . Questions arose unde r
the testator's will as to whether (1) The three fourths share of th e
$15,000 is capital or income? (2) If the three-fourths share of th e
$15,000 is income is it distributable forthwith or otherwise? (3) Th e
three-fourths share of the overriding royalty is capital or income ?
(4) If the three-fourths share of the overriding royalty is income i s
it distributable forthwith or otherwise ?

Held, that the capital value of the lease be a s s essed at $5,000 and the answer s

to the questions were : (1)

	

$5,000 ce

	

it :1l, 810 .000 income . (2) Forth -

with subject to clause

with, subject to clause

(3)

	

fifth page will .

	

(3)

	

Income.

(3) fifth page will .

(4) Forth -
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ORIGINATING SUMMONS pursuant to an order of th e
Court to answer certain questions in reference to the Barke r
estate. Heard by MANSON, J. at Vancouver on the 31st o f
October, 1938 .

A. Bruce Robertson, for executors-trustees .
G. Roy Long, for unborn issue of certain beneficiaries .
Ray, for A. W., M . F. and N. J. Forrest .

Cur. adv. vult .

19th November, 1938 .

1lAxsox, J. : Originating summons pursuant to the order o f
MCDONALD, J., of the 23rd of September, 1938 .

The testator was at the time of his death (December 25th ,
1936) the owner of an undivided three-fourths' interest in a
petroleum and natural gas lease in the Province of Alberta .
Negotiations for the sale of the lease, under way during th e
lifetime of the testator, were consummated on February 6th ,
1937 . The lease was sold for $15,000 and an overriding royalty .
Questions arise under the will as to whether upon the true con-
struction thereof : (1) The three-fourths share of the $15,00 0
is capital or income? (2) If the three-fourths share of the
$15,000 is income is it distributable forthwith or otherwise ?
(3) The three-fourths share of the overriding royalty is capita l
or income? (4) If the three-fourths share of the overriding
royalty is income is it distributable forthwith or otherwise ?

Seven thousand five hundred dollars of the $15,000 has bee n
paid and a well has been drilled on the lease by the purchaser
and has proved productive.

The owners might, in their discretion, have drilled the leas e
themselves and, had a producing well been brought in, thei r
revenue therefrom would, without question, have been income .
To make possible the development a capital expenditure in a
considerable sum would have been required for the purchase o f
equipment. At the end of the development the equipment woul d
have had some salvage value . The estate would have been entitle d
to the return from production income (if any) of the differenc e
between the salvage value of the equipment and its origina l

12

S . C.
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laid down cost. The owners, however, did not choose to develo p
1938 the lease themselves . They sold the lease upon terms (inter aria )

IN RE that the purchaser would develop the lease, pay the owner s
BARKER $15,000 and an overriding royalty varying with the volume o f
ESTATE

production. The lease had a capital value . The capital value
Manson, J. was speculative. It has been said that "gold is where you fin d

it ." That statement is not exhaustive but it is as true of petro-
leum and natural gas as it is of gold. The capital value of the
lease is determined by its location . Geological reports can tell
us something of the structural value . Geologists may err ; never-
theless their opinions are of value and they eliminate in part a t
least something of the speculation in arriving at the value of th e
lease. The material does not assist greatly in putting a capital
value upon this lease prior to the time when the well was brough t
into production, nor does it assist in forming an opinion as t o
how many commercial wells may be brought in upon it. I am
disposed to assess the capital value at the nominal figure o f
$5,000 and to allocate from the $15,000 payable by the purchaser
that sum as capital and the balance of $10,000 as current
income .

I find nothing in the will prohibiting the distribution of
income to the life tenants. The questions will therefore b e
answered as follow : (1) $5,000 capital, $10,000 income . (2)
Forthwith, subject to clause (3) fifth page will . (3) Income.
(4) Forthwith, subject to clause (3) fifth page will.

Costs out of the estate .
Order accordingly.

* See Spooner v. Minister of National Revenue, [19331 3 W .W .R. 97 (P .C . )

holding that the percentage, referred to as a "royalty," of the oil and ga s
to which the owner of land was entitled under an agreement for the sale of

the land was not "income" within the meaning of the Income War Tax Act,

R .S .C . 1927, Cap . 97, See . 3, amended after said decision by 1934, Cap . 55,

Sec . 1 .
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14, 17, 24.

SHARP AND THOMPSON v . FURBER.

Architects—Preparing plans and specifications for apartment-house—Fee s
i,n respect thereof—Plans not in accord with defendant's requirements .

The plaintiff, an architect, brought action for his fees preparing plans an d

specifications for an apartment-house to be built by the defendant . It

was found that the defendant made it clear to the plaintiff that sh e

wished to build a first class two storey apartment-house of Tudor design

with 30 suites complete with electric stoves, frigidaires and garages, a t

an outside figure of $120,000, and that while she did consider plans an d

suggestions made by the plaintiff which were not in accordance with

her original requirements, she had never abandoned those requirement s

and the plaintiff never drew a plan in accordance with them .

Held, that the plaintiff failed to make out a ease . It may be that th e

defendant's requirements were such that the apartment-house woul d

have cost at least $150,000, but as defendant had placed a limit on th e

amount which she was willing to put into an apartment building i t

was up to the plaintiff, who should have a very good idea of thes e

things, to tell her that she could not get what was desired for approxi-

mately the price she was prepared to pay, or to state to her that h e

would draw plans in accordance with her instructions and call fo r

tenders, but that she would have to take the risk of the tenders exceed-

ing $120,000 .

ACTION by plaintiffs, who are architects, for their fees fo r
preparation of plans and specifications for the construction o f
an apartment-house to be built by the defendant, or in th e
alternative for a quantum meruit . Tried by ROBERTSON, J . at
Vancouver on the 5th, 13th, 14th and 17th of April, 1939 .

Nicholson, and Eades, for plaintiffs .
McAlpine, K.C., and J. S . TV . Pugh, for defendant .

Cur. adv. vult .

24th April, 1939 .

ROBERTSON, J . : The plaintiffs are architects . They sue the
defendant for their fees for the preparation of certain plans
and specifications for the construction of an apartment-hous e
proposed to be built on the defendant's lot (177 x 132) in Van-
couver . Alternatively they claim on a quantum meruit.

In the autumn of 1937 the defendant was minded to build
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an apartment on her lot . At that time she, and a friend
Carmichael, met Sharp at his house . It was stated that sh e

- was thinking of building an apartment-house of Tudor desig n
containing 30 suites, some of four, some of five and some of si x

- rooms. She said she wanted a two-storey building, open fire-
places in the best rooms, pass pantries, copper plumbing, goo d
sized dining-rooms that would seat six or eight persons comfort -
ably and everything to be of the very best. Sharp said the cost
would be somewhere between $3,500 and $4,000 per suite an d
this would include all her requirements for the type of apart-
ment she desired to build, including frigidaires, electric stoves
and everything complete. Carmichael says that at this time h e
told Sharp he was arranging the finances and had to know the
exact cost and that the plaintiff said no doubt the building could
be put up at a cost not exceeding $4,000 per suite and there
would be no extras . It was agreed by all that the Tudor design
was the most suitable. The defendant said she would think i t
over and if she decided to go ahead Sharp could measure th e
property and make a sketch plan .

In the latter part of December or early part of January, 1938 ,
Carmichael drove Sharp out to the defendant 's house for lunch .
Carmichael says that at the lunch there was a repetition of th e
former conversation in the autumn . The defendant said sh e
wanted sixteen garages if possible . McLennan, who becam e
interested in the transaction about this time, says that Shar p
told him he could build a 30-suite apartment building on this
lot for $120,000. There is no material dispute as to what took
place up to this time . Sharp said that the defendant never
modified her initial requirements . Further, she did not vary
the price she was willing to pay until the discussion on Exhibi t
19B, which will be referred to later. One or two weeks afte r
this the defendant told Sharp she was going ahead with th e
building and to prepare sketches . After this the evidence is very
contradictory. Sharp says that in January he prepared Exhibit s
1 and 2 and showed these to the defendant . She denies this .
Exhibits 1 and 2 show a three-storey building of Tudor design
containing 30 suites . Sharp says she then began to talk of her
ideas and he saw she wanted something better . She wanted
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large living and dining-rooms, cupboards, pass-pantries, ope n
fire-places and balconies, all of which were not provided for in
Exhibit 1 . He says that prior to this there had been no discus-
sion as to the number of storeys the building was to have an d
it was not discussed then. He then told her the increase in
the size of the rooms, etc., would add considerably to the cost .
He says she made no comment and asked no questions . The
defendant denies all this . Sharp said he then made a trip t o
Seattle in February, 1938, for the purpose of looking at apart-
ment-houses there . About this time the defendant sent hi m
Exhibit 3, which shows an apartment building of a modern
type. As a result he drew sketch plans (Exhibits 4 and 5) i n
which he tried to embody the defendant's ideas as communicated
to him, as he alleges, and the design shown in Exhibit 3 . These
plans are not according to the Tudor design . They are a "simple
modern design" and contain 27 suites . It may be well to state
that Exhibit 19A, to which reference will hereafter be made, i s
a blue print of Exhibit 4. He says he showed Exhibits 4 and 5
to the defendant who said she did not like the "corners cut off "
and the round dining-rooms ; that she made no comment about
the change in style of architecture. He told her that he would
rectify the plans to meet her objections . On the other hand ,
the defendant says she told Sharp the apartment, as shown i n
Exhibits 4 and 5, was not what she wanted, viz ., a two-storey
apartment of Tudor type, etc ., and Sharp said "he could not
get it down to two storeys on her lot . " She also said she objecte d
to the dining-rooms and the square ends, stating the plan wa s
impracticable as the furniture would not fit. She also said she
wanted the whole of the ground space utilized as she did not
want the upkeep of gardens . She asked him what it would cos t
and he said he would have to find out . He left the plan, whic h
she afterwards returned to him, telling him that she thought i t
was impracticable. Sharp said it was a wonderful plan ; that he
would find out the cost and telephone her later. Later Sharp
telephoned the defendant that the plan was "definitely out" ; i t
was beyond her price . Sharp said he would have to get ou t
another plan which would suit her price . She told him to get
out a plan of a two-storey Tudor design apartment to be con -
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structed of timber and stucco ; with dining-rooms that would
accommodate from six to eight persons and that would reduce the
price. The defendant says she again pointed out to him that hi s
plan only provided for 27 suites and three storeys . Carmichae l
says that the defendant told Sharp that the building, as shown
in the plan, was not in accordance with the design she wanted ;
that Sharp pointed out the attractive features of the plan ; tha t
the defendant pointed out the whole lot was not being utilized ;
that she did not want the upkeep of a garden and she wanted a
two-storey building. Later Sharp came to the defendant 's house
and a discussion took place with her along the same lines. Sharp
then prepared Exhibit 6 (floor plan) and Exhibit 7 (elevation)
and had one or two meetings with the defendant about these .
Exhibit 19B is a blue print of Exhibit 6 . The defendant sa w
the blue print at a meeting at which Sharp, McLennan, Car-
michael, Knight and Sutherland were present . Defendant
pointed out she did not like the court-yard ; it was too large
and she said the buildings should cover more ground space .
McLennan asked if Sharp could not cover more ground spac e
and get the suites into a two-storey building. Sharp said he
could not get 30 suites of the type the defendant wished in a
two-storey building and to do away with the court-yard woul d
destroy the air supply ; that the type of building she wanted
was raising the price "over the original idea ." Sharp says that
McLennan said the defendant could raise $150,000 on the build-
ing and that, as the defendant did not object, he took this t o
mean that the defendant realized the increased cost of the apart-
ment she wished would result in the increase of the price fro m
$120,000 to $150,000 . He then prepared the necessary working
plans and specifications to go with Exhibits 6 and 7 and calle d
for tenders to be in by April 17th . The defendant says she
never authorized the calling of tenders . The lowest tender (b y
Marble) was $167,450 exclusive of heating which would cos t
at least another $10,000 . Sharp told defendant the tender s
were too high ; that he would have to look into it and see how
he could reduce it . About April 27th he took Marble to see her .
By this time he had prepared Exhibit 12 which differed fro m
Exhibit 19B in that the pass-pantries and balconies were taken
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out ; some of the rooms were reduced in size and sun-rooms wer e
put in. He said he showed Exhibit 12 to the defendant . She
denies this and no one else, who was at the meeting, was abl e
to say that he saw this exhibit there. Sharp did produce a plan
at this meeting which the defendant says is Exhibit 18 . Sharp
went through a plan with the defendant and Sutherland . Car-
michael and Marble were in another room a short distance away .
Sharp says that after the general discussion and going throug h
the plans the defendant asked if she could not have pass-pantrie s
as she would like them and Sharp said they were very expensiv e
and, if they put them in, he could not get the cost down . Fur-
ther, the defendant regretted the size of the dining-rooms .
Marble said that with the proposed alterations and reduction s
he thought he could put up the apartment-house (without heat-
ing) for about $125,000 . Sharp said if Marble could get hi s
figures down to that he thought the building, complete, could b e
put up for $150,000 and to assist matters he was willing t o
modify his fees. Sharp says Carmichael then asked him how
long it would take to get out the plans and after some conversa-
tion told him to go ahead and get figures ; that the defendant
wanted to get her loan . Carmichael denies this and Sutherlan d
and the defendant say that Carmichael did not make any suc h
request . Further, Sutherland says when Sharp said he coul d
get the cost down to $150,000 Carmichael said it was "abso-
lutely out ." Both Exhibits 12 and 18 were plans of an apart-
ment containing 27 suites. Sharp says he then went ahead and
had about completed the working plans, etc ., when he got a
letter from the defendant (Exhibit 13) dismissing him. The
defendant says that Sharp came to see her bringing Marble .
produced Exhibit 18 ; Carmichael and Sutherland were there .
Sharp said they might get three to four chairs in the dining-
room. She then said it was no good to her ; the cupboards were
too small and the plans were perfectly useless to her as a n
apartment-house ; that she had never authorized sun-rooms or
balconies . Sutherland says that he never saw Exhibit 12 ; tha t
Sharp produced Exhibit 18 which he said could be built cheaper ;
that the defendant asked him about the size of the rooms an d
she took objection to the size of the dining-rooms and the lack of
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cupboard space ; that she told Sharp it was not possible to put
ordinary dining-room furniture in the dining-rooms as they wer e
too small . She also suggested an increase in the size of th e
dining-rooms by eliminating the sun-rooms and balconies . Sh e
also objected to the court-yards and that the whole of the lot wa s
not utilized. Sharp said he thought he could make changes i n
the dining-rooms which would meet with her approval . The
defendant says Carmichael never told Sharp to proceed . The
defendant says she never agreed to increasing the price fro m
$120,000 to $150,000 ; that she never approved of the chang e
in design from Tudor to modern ; that when Sharp left the
meeting at which Exhibit 18 was considered there was no under -
standing he was to prepare further plans. The defendant had
been trying from January until about May 9th to get plans fo r
an apartment along the lines she desired. There is nothing to
suggest that the defendant had any ulterior motive when sh e
wrote the letter of May 9th . It was apparent, from time to time,
that she could not get what she wanted. I find that the defendant
made it clear to Sharp that she wished to build a first class tw o
storey apartment-house of Tudor design with 30 suites complet e
with stoves, frigidaires and garages at an outside figure o f
$120,000. While she did consider plans which were not of Tudo r
design and contained 27 suites, and were therefore not in accord-
ance with her initial requirements, she never abandoned these .
No doubt she did consider the suggestions made by Sharp . I
find Sharp never drew a plan in accordance with the defend-
ant 's instructions. I further find that the defendant's limi t
of price was $120,000. To my mind it is clear that Sharp
was mistaken when he thought from what McLennan said tha t
the defendant was willing to pay as much as $150,000 . It is
obvious that none of the buildings designed by Sharp could be
constructed for less than $150,000 . The buildings were not of
Tudor design and contained only 27 suites . I think the plaintiffs
have failed to make out a case . I refer to Wilson v. Ward (1908) ,
14 B.C. 131, and to the following American cases cited i n
6 C.J.S. at pp. 310 and 311 ; Svarz v. Dunlap (1928), 271 P .
893 ; Brinclele v . England (1910), 78 Atl . 638 ; Clas v. State

(1928), 220 N.W. 185, and Schwender v . Schrafft (1923), 141

S . C .
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N.E. 511. It may be that the defendant's requirements wer e
such that the apartment-house would have cost at least $150,00 0
but, as defendant had placed a limit on the amount which she
was willing to put into an apartment building, it was up to
Sharp, who should have a very good idea of these things, to tell
her that she could not get what was desired, for approximately
the price she was prepared to pay, or, to state to her that he woul d
draw plans in accordance with her instructions and call for ten-
ders but that she would have to take the risk of the tender s
exceeding $120,000. He could have protected himself in thi s
way.

The action is dismissed with costs .

Action dismissed .

LINDSAY AND LINDSAY v. ATTORNEY-GENERAL
FOR THE PROVINCE OF BRITISH COLUMBIA .

The Farmers' Creditors Arrangement Act, 1934—Application to Crow n
(Provincial)—Pre-emptors of land—Debtors purchasers under agree-
ment for sale also beneficiaries under will of pre-emptor—Proposal o f

board of review binding on Province—Costs—Can . Slats . 1934, Cap. 53
—R.S .B .C. 1936, Cap . 144 .

M. obtained a certificate of pre-emption record for 320 acres in the Caribo o

District in 1901, and a certificate of improvements in 1912 . In 1928

he entered into an agreement for sale of the property to the plaintiffs

for $5,000, the plaintiffs to take over the management of the property

under M.'s supervision, M. to receive all moneys produced from it s

operations and retain $500 per year, to be applied on account of th e

purchase price . M. died in February, 1936, and by will bequeathe d

all his estate to the plaintiffs . There was then owing to the Provinc e

$811 .56 for principal, balance of interest on the purchase price, surve y

and Crown grant fees. The plaintiffs then requested the Board of

Review established under The Farmers' Creditors Arrangement Act ,

1934, to formulate an acceptable proposal for a composition, extensio n

of time or scheme of arrangement of their affairs . The Board advised

the Department of Lands of this application and that they would dea l

with it. The Board then formulated a proposal but the Departmen t

of Lands took no action . The plaintiffs then offered the departmen t

the amount proposed by the Board but it was refused . In an action

S.C .

193 9

April 27 ;
May 3, 4, 11 .
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for a declaration that the proposal formulated by the Board is bindin g

1939

	

upon the Province and a mandamus commanding the defendants t o

accept the terms of settlement ordered by the Board : —

LINDSAY Held, that the plaintiffs are entitled to the land under the agreement fo r

v .

	

sale from the pre-emptor to themselves, also as sole beneficaries unde r
ATTORNEY-

	

the pre-emptor's will and The Farmers' Creditors Arrangement Act ,
GENERAL

	

1934, applies to the Crown in the right of the Province in respect to a
Fo x

BRITISH

	

debt owing to it by a farmer. The plaintiffs therefore being "creditors "

COLUMBIA within the meaning of section 1 of said Act and amendments thereto,

the Crown in the right of the Province is bound by the proposal i n

respect to the plaintiffs formulated by the Board of Review .

ACTION for a declaration that a proposal confirmed by th e
Board of Review, established under The Farmers' Creditors
Arrangement Act, 1934, is binding upon the Province and a
mandamus commanding the defendant to accept the terms o f
settlement ordered by the Board . Tried by ROBERTSON, J . at
Vancouver on the 27th of April, and 3rd and 4th of May, 1939 .

J. A . Russell, K .C., and E. N. R. Elliott, for plaintiffs .
Pepler, D.A.-G., for defendant .

Cur. adv. volt .

11th May, 1939 .

ROBERTSON, J. : On December 23rd, 1901, Fritz Menzinge r
obtained a certificate of pre-emption record for 320 acres in th e
Cariboo District of British Columbia pursuant to the provisions
of Cap . 113, R.S.B.C. 1897, to which it will be convenient t o
refer as the Land Act .

On July 13th, 1912, he received a certificate of improvement s
to this land which in the meantime had been surveyed as lot 2927 .

On May 31st, 1928, Menzinger entered into an agreement fo r
sale with the plaintiffs as joint and equal partners, whereby he
agreed to sell the pre-emption to them for $5,000 . One dollar
was paid on the execution of the agreement . The plaintiff s
agreed to pay $500 per annum until the full principal sum ha d
been paid, the first payment to be due and payable on or abou t
June 1st, 19 2 9. The agreement contained special provision s
which, shortly, were that the plaintiffs were to take over th e
active management and operation of the pre-emption under th e
"supervision, guidance and instructions of Alenzinger" ; he
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was to receive all moneys produced from the sale of stock or the
sale of anything produced on the property and to retain the su m
of $500 per year to be applied on account of the purchase-price ;
the plaintiffs to "keep and sustain Menzinger in reasonable
comfort so long as he lived ." In consideration of this, if the
plaintiffs lived up to this contract, they were, on Menzinger' s
death, to own the pre-emption without being required to make
any further payments to him. Menzinger died on February
21st, 1936. By his will, dated May 31st, 1928 (the same date
as the agreement) he bequeathed everything he owned to th e
plaintiffs in equal shares and appointed them executors. Men-
zinger had never been able to make the payments to the Provinc e
necessary to obtain a Crown grant of his pre-emption . Certain
small payments had been made which had been applied agains t
interest . The position in October, 1937, was that there wa s
owing to the Province $811 .56, for principal due on the pre-
emption, the balance of the interest on the purchase-price, th e
survey fee and Crown grant fee. On October 8th, 1937, th e
registrar of the Board of Review, established under Th e
Farmers' Creditors Arrangement Act, 1934, Cap. 53 (Dom.) ,
notified the Department of Lands at Victoria by notice intitule d
"In the matter of a proposal for a composition, extension o r
scheme of arrangement of Francis Dayler and Elizabeth Lind -
say, farmers," that a written request had been received from
these farmers that the "Board of Review endeavour to formulate
an acceptable proposal for a composition, extension of time o r
scheme of arrangement" of their affairs and that the Boar d
would proceed to deal with this request at a meeting on Octobe r
27th, 1937 . It further stated representations in writing might
be made or the department might apply to be heard orally if i t
so desired .

On October 29th, 1937, the Superintendent of Lands of th e
Province advised the registrar of the Board of Review "of th e
position of this account as at December 31st, 1937 . "

On or about November 9th, 1937, the Board notified th e
Department of Lands in writing by notice (intituled in the same
way as the notice of October 8th, supra) which contained th e
following paragraph :
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A request having been made by the above-mentioned farmers to the Board

1939

	

to endeavour to formulate an acceptable proposal to be submitted to the

— creditors and the debtor ; and the Board having formulated such a pro -

LINDSAY posal, copy of which is hereto attached, you are hereby required to assen t

v.

	

or dissent to the same in writing within fifteen days from the posting o f
ATTORNEY- this notice, and in the event of your dissenting your reasons should be
GENERAL

clearly stated . In the event of your failing to file with the registrar o fFO R
BRITISH the Board a written dissent within the said period of fifteen days, you wil l

COLUMBIA be deemed to have assented to the said proposal .

Robertson,
-

J . According to the attached copy, the Board proposed, inter

alias (1) That the claim of the Department of Lands in th e
sum of $811 .56 be reduced to the sum of $410 as of Decembe r
31st, 1937 ; and (2) the Province's claim for $278 .71 for taxe s
owing up to and including 1935 be paid without interest or
penalty in five equal and annual instalments of $55 .54 each on
December 31st in the years 1938 to 1942 inclusive . The Depart-
ment of Lands took no action. On December 29th, 1937, the
Board confirmed the proposal for a composition and declared th e
same to be binding on all the creditors and the debtors. On July
14th, 1938, the plaintiff tendered to the defendant the sum o f
$410 in full settlement for the balance due on the pre-emption .
This was refused. The plaintiffs ask for a declaration that th e
proposal confirmed by the Board of Review is binding upon th e
Province and a mandamus commanding the defendant to accep t
the sum of $410 and otherwise to accept the terms of settlemen t
ordered by the Board. The action is against the Honourabl e
Gordon S. Wismer, Attorney-General for the Province of Britis h
Columbia . Counsel for the defence submitted that the form o f
action in this case was not one which was open to the plaintiff s
but that, as it was desired to obtain a decision, the Attorney-
General consented to this action being brought in this way. No
objection was taken to the form of proceedings before, or by ,
the Board of Review or to any matter of that sort . The defend -
ant submits : (1) That the Crown, in the right of the Province ,
is not bound by the Act as it is not mentioned in the Act ; (2)
That the plaintiffs, prior to May 1st, 1935, had no interest o r
right in the pre-emption and were not debtors to the Provinc e
in that they were not liable to the Province for moneys due i n
respect of the pre-emption or for the taxes which had bee n
imposed upon the property prior to Menzinger's death . They
rely upon section 19 of the Act .
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I think the question raised by the first point has been settle d
by the decision of the Supreme Court of Canada in Reference re

Farmers' Creditors Arrangement Act, 1934, and Its Amending

Act, 1935, [1936] S .C.R. 384 ; 17 C.B.R. 359. If not, I think
subsection (2) of section 2 of the Act and section 188 of the
Bankruptcy Act, R .S.C. 1927, Cap . 11, show the Crown is bound .
I hold the Act applies to the Crown in right of the Province .

I now turn to the second point : Section 28 of the Land Act
provides Menzinger shall be "governed by" and complete hi s
title to the pre-emption under that Act . The balance owing in
respect of the pre-emption was a debt due to the Crown (sectio n
24) . Section 27 provides that in the event of the death of th e
pre-emptor his devisees shall be entitled to a Crown grant subject
to the issue of a certificate of improvement and payment for th e
land. The plaintiffs, as sole beneficiaries under Menzinger' s
will, were entitled to the benefit of this section . I also thin k
that the plaintiffs were entitled to the land under the provision s
of the agreement for sale . Counsel for the defence relied upon
section 26 which provides that no transfer of any surveyed or
unsurveyed land pre-empted under the Act shall be valid unti l
after a Crown grant of the same had been issued . It was held
however in Simpson v . Proestler (1913), 18 B .C. 68 ; 5 W.W.R.
820, that "there was nothing illegal in an agreement to sell land
comprised in a pre-emption record . "

As to the taxes : Section 142 of the Taxation Act, R.S.B.C .
1924, Cap. 254 enacted that the person assessed for taxes i s
personally liable . Section 146 provided that these taxes migh t
be recovered in an action against the taxpayer. Section 143
declared that the taxes were a lien and charge on the land .

Section 19 of The Farmers' Creditors Arrangement Act, 193 4
provides that the Act shall not, without the concurrence of th e
creditor, apply in the case of any debt incurred after May 1st ,
1935. Counsel for the defendant claims there « as no debt, s o
far as the plaintiffs are concerned, until the death of the pre -
emptor in 1937 . I am of the opinion that the debts owing i n
respect of the purchase price of the pre-emption claim and taxe s
were incurred prior to May 1st, 1935. The Act was amended i n
1938. The definition of "creditor" in section 1 was amende d
to read as follows :
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"Creditor" includes a secured creditor and, notwithstanding the absenc e

1939

	

of privity of contract between the debtor and any of the persons hereinafte r
	 mentioned, a person holding a mortgage, hypothec, pledge, charge, lien o r

LINDSAY privilege on or against the property of the debtor or any part thereof . . .

RATTORNEY-
GENERAL

	

same year subsection (13) of section 12 was added which
GENERAL reads as follows :

FOR

	

In the case of a proposal formulated by a Board of Review prior to th e
BRITISH

coming into force of this subsection whereby a secured debt was dealt with ,COLumarA
the farmer shall, notwithstanding the absence of privity of contract betwee n

Robertson, J . himself and a secured creditor as herein defined, be entitled to have suc h

proposal confirmed by the Board of Review in the like manner and wit h

the like results as if this subsection had been in force at the date of the
filing of his proposal by the farmer, or if such proposal was confirmed prio r

to the coming into force of this subsection it shall be binding as if it ha d

been confirmed after the coming into force of this subsection .

The result is that the Act as amended in 1938 applies to the
plaintiffs' proposal. The right of the Crown in respect of th e
taxes is clearly a lien. In my opinion the Crown had a vendor' s
lien for the balance due in respect of the Crown grant . In any
event the right of the Province to cancel the pre-emption fo r
non-payment under section 24 of the Land Act was a "privilege
on or against the property of the debtor ." I hold then that the
Crown was bound by the statute and that under the circumstance s
the composition is binding on the Crown in the right of th e
Province. No argument was offered on the claim for a man-

damus. I doubt whether or not it would lie in this case . See
Clarke et al. v. Chief Commissioner of Lands and Works (1886) ,
1 B.C. (Pt. 2) 328. If the plaintiff so desires the matter ma y
be spoken to. I think the Crown Costs Act, R .S.B.C. 1936, Cap.
67, applies. Accordingly there will be no order as to costs .

Judgment for plaint
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REX v. GANDA SINGH.

Criminal law—In possession of poppy heads—Declared to contain opium —
Used for medicine—"hiens rea"—The Opium and Narcotic Drug Act ,
1929, Can. Stats . .1929, Cap. 49, Secs . . (1) (d) and 17.

On a charge of having portions of the opium poppy in his possession, th e

accused claimed that he had the poppy heads solely for the purpose o f

making poppy tea, which he alone used as a medicine . An analyst

declared that the poppy heads contained opium . The learned trial judge

held that he could find the accused guilty on the evidence given, but a s

he had given a very reasonable explanation he found the accused not

guilty on the ground that no "mens rea" had been shown.

Held, on appeal, reversing the decision of WHITESIDE, Co . J., that while the

accused had given a very reasonable explanation and while under sec-

tion 17 of the said Act the accused may maintain a successful defenc e

by proving his lack of knowledge of the fact that he did have a dru g

in his possession, he did not succeed on this defence, but upon th e

erroneous view of the law taken by the Court below in placing upon th e

Crown the burden of proving mens rea as an essential ingredient of th e

offence charged, and the appeal should be allowed and a new tria l

ordered .

APPEAL by the Crown from the decision of yVIIITESIDE, Co. J .
of the 19th of October, 1938, dismissing a charge against Gand a
Singh that h e
unlawfully did have in his possession a drug, to wit, portions of the opiu m

poppy (papaver somni ferum) other than the seed, contrary to The Opium

and Narcotic Drug Act, 1929, and amendments thereto .

The accused was arrested when taking his truck across th e
Pattullo Bridge with a quantity of poppy heads, on the 14th of
August, 1938 . He did not use the poppy heads in a commercial
way but had them only for his own use. He had an illness and
made poppy tea and used it as a medicine. An analyst, whe n
examined, said the poppy heads contained opium .

The appeal was argued at Vancouver on the 23rd of Novem-
ber, 1938, before MARTIN, C .J.B.C., McQuARRIE and SLOAN ,
JJ.A.

A. S. Duncan, for the Crown : On August 14th, 1938, accuse d
was arrested when crossing the Pattullo Bridge with his truck
in which was found a quantity of poppy heads . The learned
judge found the necessary facts for conviction . The accused was

C . A .
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1939
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a man in ill health and said he drank poppy tea as a medicine.
The learned judge found him not guilty on the ground that n o

wens rea" had been shown . He collected poppy heads for hi s
own use. The analyst said the poppies contained opium. It is
not necessary to prove " melts rea" : see Rex v. Wong Loon
(1937), 52 B.C. 326, at p . 329 ; Belyea v. Regem. Weinraub
v . Regem, [1932] S .C.R. 279, at p . 296 .

J. A . Urimmelf, for accused : This became an offence on
August 1st, 1938, and the accused did not know that he had th e
specific type of poppy in his possession that comes within th e
offence. On the question of "nwns rea" see Rex v. Regina Cold

Storage & Forwarding Co. (1923), 41 Can. C.C. 21 ; Rex v.

Hyde (1925), 44 Can. C.C. 1 .
Duncan, replied .

Cur. adv . vult .

On the 10th of January, 1939, the judgment of the Court wa s
delivered by

SLOAN, J .A. : This is an appeal by the Crown from a dis-
missal by His Honour Judge WHITESIDE of a charge agains t
Ganda Singh for that h e
unlawfully did have in his possession a drug, to wit, portions of the opiu m

poppy (popover somniferum) other than the seed, contrary to The Opiu m

and Narcotic Drug Act, 1929, and amendments thereto .

The learned trial judge in delivering oral reasons in explana-
tion of his dismissal of the charge said :

I think I could find the accused guilty on the evidence given . Undoubt-

edly he had these poppies in his possession, but he had been so having them

for probably fifteen years back, and the accused seems to have been sufferin g

from serious illness from time to time, which this poppy tea relieved . Indeed ,

it would ; it is a narcotic . But he has given a very reasonable explanation ,

and even the doctor does not seem to have objected to his taking it . I think

I will find the accused not guilty on the ground that no mens rea has been

shown .

Counsel for the appellant complains that the learned trial judg e
misdirected himself as to the law in relation to a charge of thi s
nature when he concluded his observations by finding the accuse d
not guilty "on the ground that no mens rea has been shown ."

I am of the opinion, with respect, that this contention is well
founded. In Rex v. Wong Loon (193i), 52 B .C. 326, we hel d
that mens rea is not an essential ingredient in a prosecution
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under section 4 (1) (d) of The Opium and Narcotic Drug Act ,
1929	 the section under which this charge was laid .

While it is true the learned trial judge said in his reasons that
the accused had given "a very reasonable explanation" and while
it is also true that under section 17 of the said Act, it is ope n
to the accused when charged with having a drug in possessio n
to maintain a successful defence by proving his lack of knowledg e
of the fact that he did have a drug in his possession	 Rex v .

Wong Loon, supra, nevertheless it was not that defence which
succeeded here but the accused was found not guilty because o f
the erroneous view of the law (with respect) of the learned tria l
judge which led him to place upon the Crown the burden of
proving mens rea as an essential ingredient of the offence
charged.

The appeal is allowed and a new trial ordered.

Appeal allowed and new trial ordered .

C . A.

193 8

Nov. 23 .

193 9

A charge against the accused that he "did take or carry from the Munici- 	
Jan . 10.

pality of Surrey in the County of Westminster . . . , a certain
drug, to wit, portions of the opium poppy (papaver somnifer-um) other
than the seed, contrary to the provisions of The Opium and Narcoti c
Drug Act, 1929, and amendments thereto," was dismissed, the learne d
judge quoting from Crankshaw's Criminal Code, 6th Ed., pp . 1515-16 :
"But it is a principle that mcns rea is of the essence of all criminal cases
unless the statute creating the offence otherwise provides and it should
be presumed that where the penalty is pecuniarily large or is imprison-

ment the Legislature did not intend to impose punishment for uninten-
tional breaches of the statute . "

Feld, on appeal, reversing the decision of WIHITESIDE, Co. J ., that mens re a
is not an essential ingredient in the proof of a charge under sectio n
4 (1) (a) of The Opium and Narcotic 1)rng Act, 1929, any more than i t
is in the prosecution of a charge under section 4 (1) (d) standing alone.

Rex v . Wong Loon (1937) , 52 B .C . 326, applied .

REX
V.

GAND A

SINGH

REX v. GANDA SINGH. (No. 2) .

Criminal law—Carrying portions of opium poppy—Claim of its use as a
medicine only—"Mens rea"—The Opium and Narcotic Drug Act, 1929 ,
Can. Stats . 1929, Cap. 49, Secs . 4 (1) (a) and 17.

13
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SIN GIi

Section 17 of said Act refers only to a charge of having a drug in possession ,

namely, section 4 (1) (d), and has no application to a charge laid
under section 4 (1) (a) .

APPEAL by the Crown from the decision of WHITESIDE, Co. J .
of the 19th of October, 1938, dismissing the charge agains t
Ganda Singh that he
did take or carry from the Municipality of Surrey in the County of West-

minster . . . , a certain drug, to wit, portions of the opium poppy
(papover somniferum) other than the seed, contrary to the provisions of

The Opium and -Narcotic Drug Act, 1929, and amendments thereto .

The accused was arrested at the south end of the Pattull o
Bridge when taking poppy heads in his truck into New West-
minster. The accused made poppy tea from the poppy head s
and used it as a medicine .

The appeal was argued at Vancouver on the 23rd of Novem -
ber, 1938, before MA1 TI , C .J.B.C., MCQUARRIE and SLOAN,

J J . A.

A. S. Duncan, for the Crown : This charge is against th e
same man under the same circumstances as in the previous cas e
[ante, p. 191], and the same argument applies to it : see Rex v.

Hyde (1925), 44 Can . C.C. 1 ; Rex v. Regina Cold Storage &
Forwarding Co. (1923), 41 Can. C.C. 21 .

J. A . Grimmett, for respondent : He is put in jeopardy on
the same set of facts the second time. The cases cited in th e
previous case apply here .

Duncan., replied .
Cur. adv. volt .

On the 10th of January, 1939, the judgment of the Cour t
was delivered by

SLOAN, J .A . : This is an appeal by the Crown from the
dismissal by His Honour Judge WHITESIDE of a charge agains t
Ganda Singh for that h e
not being a common carrier, did take or carry from the Municipality o f

Surrey in the County of Westminster to the Pattullo Bridge in the Count y

of Westminster, both being places in Canada, a certain drug, to wit ,

portions of the opium poppy (papaver somniferum) other than the seed,

contrary to the provisions of The Opium and Narcotic Drug Act, 1929, an d

amendments thereto, and contrary to the form of statute in such cas e

made and provided .
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I think I must be bound by what I find in Crankshaw's Criminal Code,
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6th Ed., at the bottom of p . 1515 ; and this is a decision under The Opium

and Narcotic Drug Act, 1929 . I am quoting from that page as follows :

	

RE x

"But it is a principle that mens rca is of the essence of all criminal cases

	

w '
GAND A

unless the statute creating the offence otherwise provides and that it should

	

SING H
be presumed that where the penalty is pecuniarily large or is imprisonmen t

the Legislature did not intend to impose punishment for unintentiona l

breaches of the statute . "

Now, I do not think that the accused had any intention of breaking thi s

law. It is of very recent origin, and I think I must hold, upon the authorit y

of the case cited here, that the accused is not guilty .

The note in Crankshaw's Criminal Code referred to by th e
learned trial judge is based upon Rex v. Hyde (1925), 44 Can.
C.C. 1, a decision of Hopkins, Co . Ct. J., but that case was
decided not upon the relevant sections of The Opium and Nar-
cotic Drug Act, 1929, but upon the Ontario Temperance Act ,
and with respect is not of assistance in the determination of th e
question in this case.

In my view mens rea is not an essential ingredient in the proof
of a charge under section 4 (1) (a) of The Opium and Narcoti c
Drug Act, 1929, any ‘ more than it is in the prosecution of a
charge under section 4 (1) (d) standing alone . Rex v. Wong

Loon (1937), 52 B.C. 326. It must also be noted that section 1 7
has no application to a charge laid under section 4 (1) (a) .
Section 17 refers only to a charge of having a drug in possession
(section 4 (1) (d)) which is a distinct and separate offence t o
that specified in section 4 (1) (a) .

The learned trial judge erred (with respect) in followin g
Rex v. Hyde, supra, and the appeal is allowed and a new tria l
ordered .

Appeal allowed ; new trial ordered .
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HAYWARD ET AL . v . PARK ET AL.

Agriculture—_Vatural Products Marketing (British Columbia) Act—Co-op-
erative Associations Act—Association acting as agent of marketin g
board without complying with section 26 thereof—R.S .B .C . 1936, Cap .
165 ; Cap. 53, Sec . 27 .

Section 27 of the Co-operative Associations Act enacts that the rules of a n

association incorporated thereunder may provide for the carrying on of

its business as a pool association . This means that if the association
is carrying on a business of its own and wishes to carry it on as a pool
association, then it must comply with that section . If on the other

hand it is merely acting as an agent, it is not carrying on its own
business, it is carrying on the business of the marketing board as its
agent. Further it may, as an agent, carry on a business for its principa l

which it may not carry on for itself. Under these circumstances it i s
not necessary for the clearing house to comply with section 27 o f
said Act.

ACTION by certain producers of milk for sale in the Frase r
Valley area, established under the Natural Products Marketin g
(British Columbia) Act, for an injunction restraining the
clearing house, incorporated under section 3 of the Co-operativ e
Associations Act, from carrying on a pool and acting as an agen t
of the marketing board, and for an injunction against th e
marketing board to restrain it from enforcing its orders on th e
ground that they are ultra vires . Tried by ROBERTSON, J. at
Vancouver on the 15th of May, 1939 .

J. L. Farris, for plaintiffs.
Williams, K.C, ., for defendants .

Cur. adv. vult .

18th May, 1939 .

ROBERTSON, J . : Section 2 of the 1 atural Products Market-
ing (British Columbia) Act, R .S.B.C. 1936, Cap. 165, define s
"marketing" to include buying and selling ; "natural product"
to mean "any product of agriculture, . . . , and any articl e
of food or drink wholly or partly manufactured or derived from
any such product" ; and "regulated product" to mean "any nat-
ural product the regulation of the marketing of which is provide d
for in any scheme approved or established under this Act ."
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ET AL .

V.

PARK ET AL .

Robertson, J .

Section 4 (1) of this Act says that :
The purpose and intent of this Act is to provide for the control an d

regulation in any or all respects of the . . . marketing of natura l

products within the Province, including the prohibition of such . . .

marketing in whole or in part .

Section 4 (2) authorizes the Lieutenant-Governor in Council
to establish a scheme for the control and regulation within th e
Province of the marketing of any natural products ; to constitute
a marketing board to administer such scheme ; to vest in suc h
board any powers considered necessary or advisable to enabl e
it effectively to control and regulate such marketing ; and to
prohibit such marketing in whole or in part . Section 4 (3 )
provides that the scheme may relate to any area within th e
Province and to one or more natural products. Pursuant to
section 4 (2), by order in council passed March 31st, 1939, th e
Lieutenant-Governor in Council established a scheme known as
the "Milk Marketing Scheme of the Lower Mainland" for an
area in British Columbia which, for the sake of briefness, ma y
be referred to as the "Fraser" area. The order in council
appointed a marketing board to administer the scheme	 to be
known as the "Lower Mainland Dairy Products Board"—an d
appointed as its members the defendants Williams, Barrow and
Kilby. The order in council declared that the purpose and inten t
of the scheme was to provide for the effective regulation an d
control in any respect or in all respects, inter alia, of the mar-
keting of the regulated product, i .e ., milk within the Frase r
area, including the prohibiting of marketing in whole or i n
part . Clause 10 reads, in part, as follows :

10 . The Marketing Board shall have all the powers of a body corporate

and shall have power within the area to regulate and control in any respec t

or in all respects the . . . marketing of the regulated product, includ-

ing the prohibiting of such . . . marketing in whole or in part, and ,

without limiting the generality thereof, shall have the following powers :

(a .) To regulate the time and place at which and to designate the agency

through which the regulated product shall be marketed ; to determine the

manner of distribution, the quantity and quality, grade or class of the

regulated product that shall be marketed by any person at any time ; and

to prohibit the marketing of any grade, quality, or class of the regulated

product ;

(c .) To prohibit the marketing of the regulated product except through

the agency or agencies designated :
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(d .) To authorize any agency to purchase the regulated product mar -

1939

		

keted through it or any part thereof, and to prohibit the sale of such regu -

lated product otherwise than to such agency .

HAYWARD

	

On January 19th, 1939, the Milk Producers Clearing Hous e
ET ,D.

AL. Co-operative Association, conveniently referred to as the "clear -
PARK ET Az• ing house," was incorporated under section 3 of the Co-operativ e
Robertson, J. Associations Act, R.S.B.C. 1936, Cap. 53. Paragraph 3 of its

memorandum stated the objects for which it was formed were ,
inter alia, to market milk ; to buy and sell milk ; to buy, sell and
offer for sale the regulated product, as defined in the Milk
Marketing Scheme of the Lower Mainland of British Columbia ,
authorized under the provisions of the Natural Products Mar-
keting (British Columbia) Act ; to act as an agency designated
under the provisions of the said scheme ; and to equalize the
returns of producers, marketing regulated products through it ,
from the sale of products dealt in by it and particularly for tha t
purpose to pool and distribute the proceeds from the sal e
amongst producers, recognizing in the settlement to each pro-
ducer the value of quality, class and a consistent supply . There
were five subscribers to its memorandum of association, each
for one share . The capital of the clearing house consists of an
unlimited number of shares of $1 each . Rule 53 provides that
the business of the clearing house shall be managed by th e
directors who may exercise all its powers subject to the Act and
Rules . The defendants Park, Carmichael and Sherwood are
the directors of the clearing house. It is admitted they were no t
elected pursuant to section 27 of the Co-operative Associations
Act . On April 11th, 1939, the Marketing Board passed an
order requiring that all producers within the Fraser area who
marketed the regulated product within the area should registe r
with the Marketing Board. On April 12th, 1939, it passe d
order 2, which provided that no person within the Fraser are a
should process, market or transport the regulated product unless
he were the holder of a licence from the board for each calendar
month commencing with June 1st, 1939, the fee for which was
$2,000 payable on the first day of each calendar month. By
order No. 3 passed on April 13th, 1939, the clearing house wa s
appointed "the sole agency for the purchase from producers of
the regulated product and for the resale of the regulated product
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V .
PARK ET AL.

Robertson, J.

to dealers," etc . This order further provided that all of th e
regulated product produced and marketed within the area and
all of the regulated product produced outside the area and
marketed within the area should be marketed "exclusively to"
the clearing house. The order further provided for the appoint-
ment of inspectors by the clearing house who should not functio n
until their appointment had been approved by the Marketin g
Board, whereupon such inspectors were to be officers of th e
Marketing Board as well as officers of the clearing house . Their
remuneration was to be paid by the clearing house . Further,
the Marketing Board was empowered to revoke any such approva l
where the inspector was to cease to function as an officer of th e
Marketing Board . The clearing house was required to submi t
to the Marketing Board its proposed plan for selling milk for
manufacturing purposes . It provided that the clearing house
should purchase milk only from licensed producers and license d
producer-vendors whose dairy farms were situate within th e
Fraser area and that the clearing house should sell milk only t o
licensed producer-vendors, dealers and manufacturers operating
within the Fraser area. It provided the Marketing Board
should furnish the clearing house with the names of licensed
producers, producer-vendors, dealers and manufacturers an d
that the clearing house should not purchase milk from nor sel l
milk to persons not listed, resident within the Fraser area, unles s
with the approval of the Marketing Board. It also provided
that the clearing house should report to the Marketing Boar d
a summary of the operations of the clearing house for each
settlement period, the report to be mailed or delivered to th e
Marketing Board on or about the fifteenth day after the clos e
of the settlement period.

By order 4 of the Marketing Board, passed on April 14th ,
1939, it is provided that all milk produced within the Frase r
area by producer or producer-vendor and marketed, and all mil k
produced outside the area and marketed within the area, shoul d
be marketed "exclusively to" the clearing house. It also pro-
vided the prices payable by the clearing house and the price a t
which the milk should be sold by the clearing house . It also
provided for settlement periods, both on the milk purchased by
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the clearing house, and milk sold by the clearing house . It also
1939

	

provided for the points at which delivery of the milk should b e

HAYWARD made, inspection, bottle caps, pasteurization, overage milk, times
ET AL. for delivery of fluid milk and various other things . There was

P©zari rT A,. also a provision in an order passed April 20th, 1939, amendin g

Robertson, a. order 4 for deduction by the clearing house from the amoun t
payable to persons selling to the clearing house of an amoun t
based upon a rate which should be sufficient to meet the expense s
of the clearing house .

The plaintiffs are producers of milk for sale in the area, or, ar e
engaged in distributing milk and cream and in carrying on a
general dairy business in the city of Vancouver or in the city o f
New Westminster . The plaintiff Hayward, as a member of th e
clearing house, asks an injunction restraining it and its director s
from carrying on a pool and acting as an agent of the Marketing
Board . The plaintiffs ask for an injunction against the Market-
ing Board to restrain it from enforcing its orders on the groun d
that they are ultra vires. The plaintiffs' contention is that th e
clearing house is carrying on its business as a pool association ;
that it is illegal for it to do so because its rules do not compl y
with section 27 of the Co-operative Associations Act which reads :

The rules of an association may provide for the carrying-on of its busi-

ness, subject to this section, as a pool association in which case its rules ,

. . . , shall provide for the following matters :

Shortly, these matters are a division of the territory, in whic h
the association has members, into districts and the formation i n
each district of a local organization comprising all its member s
residing within the district ; the number of directors to be
elected from such district and the election of these directors ; the
election of district delegates by each local organization, an d
various other important matters .

It is admitted by the defence that there has been no complianc e
with section 27 . It is then submitted the orders of the Marketin g
Board are null and void, as it is beyond the powers of the Boar d
to appoint as its agent a corporation which has not power to act
as a pool association . Under section 3 of the Co-operative Asso-
eiations Act any five or more persons may form an incorporated
association for the purpose of carrying on any lawful industry ,
trade or business with certain exceptions not important here . By
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section 11 the association, in addition to other powers conferre d
by the Act, is to be deemed to have powers to buy and sell an d
deal in all articles and things within the scope of its busines s
and to do any of these things as agents . In view of this and th e
objects contained in its memorandum it seems to me clear tha t
the clearing house had the right to buy and sell milk as the agen t
of the Marketing Board . It is clear upon reference to the order s
which I have made that the clearing house was to act, solely, a s
the agent of the Marketing Board. There is one provision tha t
might suggest the contrary, viz ., the high monthly licence fee
which is to be paid by the clearing house . This licence fee of
course would not come out of the funds of the clearing house bu t
would come out of the moneys it is to receive from the sale of
milk. I think, obviously, this was intended to produce to th e
Marketing Board a revenue for the purpose of covering it s
expenses . Now section 27 enacts that the rules of an associatio n
may provide for the carrying on its business as a pool associa-
tion. In my opinion this means that if the association is carry-
ing on a business of its own and wishes to carry it on as a pool
association, then it must comply with that section . If, on the
other hand, it is merely acting as an agent, it is not carrying o n
its own business. It is carrying on the business of the Market-
ing Board as its agent. Further, it may, as an agent, carry on
a business for its principal which it may not carry on for itself .
See Bowsted on Agency, 9th Ed., 6 ; Halsbury's Laws of Eng-
land, 2nd Ed., Vol . 1, p . 198 ; In re D'Angibau; Andrews v .

Andrews (1880), 15 Ch . D. 228. From its terms, it is clear to
me section 27 could not have been intended to apply where a n
association was acting merely as an agent. Under these circum-
stances I am of the opinion that it was not necessary for th e
clearing house to comply with section 27 . In view of my conclu-
sion, it is not necessary to deal with the other defences raise d
by 11r . H7iiiams . The injunction is dissolved.

The action must be dismissed with costs .

Action dismissed .
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May 22, 23 ;
June 12 .

REX v. JING FOO .

Criminal law—Speedy trial—Carnal knowledge of a girl under fourteen
years of age Evidence of child of tender years—Corroboration—Lesse r
offence included in greater—Indecent assault on female—Crimina l
Code, Secs . 301 (1) and 835—R.S.C. 1927, Cap . 59, See . 16 .

On a charge of having carnal knowledge of a girl under the age of fourteen

years, the learned trial judge believed the evidence of the girl, but
concluding that her evidence was not corroborated in some materia l

particular implicating the accused, he could not convict him on that
charge . He found, however, that the accused was guilty of the lesse r
offence of "indecent assault on a female" as empowered by section 83 5
of the Criminal Code, and sentenced him to one year's imprisonment .

Counsel for the accused took objection to the girl's evidence being received,

on the ground that prior to the reception of her evidence the trial judg e

did not examine her as to her understanding of the nature of an oath.

Held, overruling the objection, that although the learned judge did no t

examine the girl as to her understanding of the nature of an oath, sh e

was examined by Crown counsel as to this and he was entitled to ac t
upon information elicited by him .

T RIAL of an accused charged with having carnal knowledge of
a girl under the age of fourteen years, not being his wife . The
facts are set out in the reasons for judgment . Tried by WHITE-

SrnE, Co. J. at New Westminster on the 22nd and 23rd of May ,
1939 .

Petapiece, for the Crown .
P. D. Murphy, for accused.

Cur. adv. vult .

12th June, 1939 .

WFIITESIDE, Co. J . : The accused was charged with having o n
the ] .4th of November, 1937, carnal knowledge of Mary DeBodt ,
a girl under the age of fourteen years not being his wife .

The evidence of the mother, supplemented by birth certificat e
put in as evidence by the Crown shows that the girl was born o n
28th July, 1925 . Owing to the absence of accused from th e
district in which the offence was committed, the warrant for hi s
arrest could not be executed until December 28th, 1938, o n
which date the accused was arrested at the Immigration Sheds
in \T ancouve~r and was tried before me on May 22nd, 1939 .
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Counsel for the accused has by written memorandum filed i n

Court, taken the objection that Mary DeBodt's evidence shoul d

not have been received at all, for the reason, that prior to recep-
tion of her evidence, I did not personally examine her as to her

understanding of the nature of an oath, and generally becaus e

of non-compliance with section 16 of the Canada Evidence Act,

and section 1003 of the Criminal Code .
Counsel for the accused did not take exception to the evidenc e

of the girl at the trial but in his memorandum cited the case o f

Rex v. Sankey (1927), 38 B .C. 361 in support of his contention .

I do not think the Sankey case sustains the submission of accused' s

counsel. Section 16 of the Canada Evidence Act requires that

if in the opinion of the judge, a child offered as a witness does not
understand the nature of an oath, the evidence of such child may be received ,

though not given upon oath, if, in the opinion of the judge, . . . , such

child is possessed of sufficient intelligence to justify the reception of th e

evidence, and understands the duty of speaking the truth .

Counsel for accused seemed to be of the opinion that I shoul d

personally have examined this girl as to whether she understood

the nature of an oath or not . This was done for me, by the Crown

counsel, and I think I was entitled to act on information elicite d

by him. The objection is overruled .
I do not think it necessary to go into the sordid details of th e

girl's evidence which I accept and believe, and I would convic t
the accused on the charge on which he was tried, if there wer e
any evidence of corroboration which would meet the requirements
of section 1002 of the Code, which provides that :

No person accused of an offence under [section 301] shall be convicted

upon the evidence of one witness, unless such witness is corroborated i n

some material particular by evidence implicating the accused .

The evidence of the doctor cannot be considered as corroborative ;
although he is independent, his evidence does not implicate th e

accused. The evidence of the parents must be rejected as non -
corroborative, and that leaves the Crown with only the evidence
of Davies, which I think falls far short of meeting the test o f
corroboration implicating the accused. I cannot therefore find
the accused guilty of the charge of having carnal knowledge o f
Mary DeBodt. Section 835 of the Code, however, empowers m e
to convict the accused of a lesser offence included in the greater .
I find the accused guilty of indecent assault on a female, and th e
sentence is one year in Oakalla with hard Iabour .
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THE EAST ASIATIC COMPANY INC . v. CANADA
1939

	

RICE MILLS LLMITED.
Mar . 17, 20 ,

21, 22, 23, 24 ; Contract—Sale of Siam rice—Sample of previous year's crop submitte d
June 30.

	

before contract—Whether sale by description or by sample—Sale of
Goods Act, R .S .B .C. 1936, Cap . 250, Sec . 22 .

There having been negotiations for the sale of Siam rice by the plaintiff t o
the defendant, in October, 1935, the assistant manager of the plaintiff

left with the president of the defendant four samples of paddy
harvested from the 1934-35 crop, the samples being labelled
"Siam extra super paddy rice." On February 11th, 1936, the parties

entered into a written contract for the sale by the plaintiff to the
defendant of "Siam rice—extra super paddy—new seasons crop . Guar-
anteed fully up to type and grade as shown by sample handed you o f
last seasons' crop . 2,750 long tons 5% more or less to suit vessel ."
The ship with the rice arrived at the defendant's dock on the Frase r
River on May 19th, 1936 . Owing to an unusually long rainy seaso n
the extra super paddy of the year 1935-36 (the paddy shipped) wa s
not as good in quality as the extra super paddy of the previous yea r
(front which the samples were taken) . After examination the defend-
ant claimed the paddy was not up to sample and paid the plaintiff
$57,002 only, when the price agreed upon was $80,752 .83 . The plaintiff
then brought this action for the balance of $23,750 .83, and the defendan t
claiming it overpaid the plaintiff by $7,024 .30, counterclaimed for that
amount . It was held on the trial that the sale was by description a s
well as by sample, and the purchase price should be reduced b y
$11,315 .40 . The defendant appealed and the plaintiff cross-appealed ,
claiming the full purchase price.

Held, on appeal, dismissing the appeal and allowing the cross-appeal, that
when one purchases a future season's crop one can only ascertain qualit y
after it is harvested and milled . The contract was therefore speculativ e
in character. So far as the sale of unascertained goods is concerned, i t
was a sale by description . There was the finding not only that the ship-

ment was in accordance with the description, but also that extra supe r

paddy of one year may not be of as good quality as extra super padd y
of another year, so that while the quality differs from year to year the
"type" and "grade" are always the same . The words in the contrac t

"as shown by" indicate that the sample was taken as an illustration
or guide and only in respect of type and grade. This was a sale by

description and the plaintiff is entitled to judgment for the full pur-
chase price less the amount received .

APPEAL by defendant from the decision of Iiom, rsox, J .
of the 17th of June, 1938, in an action for $23,750 .83, being
the balance owing for the price of rice sold and delivered by
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the plaintiff to the defendant at the defendant 's request . The
defendant operated a rice mill on Lulu Island on the Frase r
River and obtained its supplies of rice from China, Burma an d
Siam. The plaintiff company has an office in Seattle, is a
subsidiary of a larger Danish company and another subsidiar y
of the parent company is the East Asiatic Company Ltd . of
Bangkok, Siam. In August, 1935, the Seattle company and
the defendant negotiated for a sale of Siam rice of the 193 6
crop, samples of the Siam paddy of the 1935 crop being show n
by the manager of the Seattle firm to the president of th e
defendant company. Paddy is rice in its rough state as har-
vested, the grain being covered by an inner skin and over thi s
is the outer husk. The 1936 crop was not up to the quality of
the 1935 crop, owing to excessive rains during the 1936 season .
A contract was entered into on February 11th, 1936, for 2,75 0
long tons of "Siam rice—extra super paddy—new seasons crop .
Guaranteed fully up to type and grade as shown by sampl e
handed [the defendant] of last seasons' crop ." The paddy
arrived at the defendant's wharf on the Fraser River on the
19th of May, 1936, and the defendant took delivery of the rice .
The defendant claimed the rice was not up to sample and wa s
a lower grade than that contracted for . The price of the rice
under the contract was $80,752 .83, and the defendant claime d
the value of the rice actually delivered at the time of deliver y
was $49,977 .70, and the price payable is diminished by th e
sum of $30,775 .13. The defendant paid the plaintiff $57,002 ,
which by their mistake exceeded the sum they considered wa s
due the plaintiff by $7,024 .30, and the defendant counterclaimed
for this amount .

The appeal was argued at Vancouver on the 17th to the 24th
of March, 1939, before MARTIN, C .T.B.C ., MACDONALD and
SLOAN, M.A .

Griffin, I .C., for appellant : The language of the contract i s
clear and unambiguous. The contract says the very best Siam
paddy of the crop just harvested, equal in type and grade to th e
sample handed to you of the previous crop . It was a sale by
description and sample . It is governed by sections 20 and 2 2
of the Sale of Goods Act. There is an implied condition that
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the bulk shall correspond with the sample in quality : see Ben -
1939 jamin on Sale, 7th Ed ., 735 and 775 ; Wieting & Richter Ltd . v .

TxE EAST Braid, Tuck & Co. Ltd. (1936), 51 B.C. 135 ; Azemar v . Casella
ASIATIC (1867), L.R. 2 C.P. 6770 Morse v. Moore (1891), 22 Atl. 362 .

COMPANY
The learned judge said it was a sale by sample and description ,

CANADA
that the quality of shipment was not up to grade, and in 193 6

RICE Mu,Ls there was no market in British Columbia in which this shipmen t
LTD ' of paddy could be sold. The appellant had the right to reject

the whole shipment, but having elected to accept the goods it s
rights and remedies are set out in section 58 of the Act . In
pursuance thereof the appellant set up breach of warranty an d
deducted $23,750.83 from the contract price . The learned judge
found the appellant's loss was $11,587.42. As to buyer's right
to purchase substitute see Hobbs and Wife v . The London and
South-Western Railway Company (1875), 32 L.T . 252 ;

Le Blanche v. London and North Western Railway Co . (1876) ,
1 C.P.D. 286, at p. 303 ; Hinde v. Liddell (1875), L.R. 10 Q.B .
265 ; Erie County Natural Gas and Fuel Company v . Carroll,

[1911] A.C. 105, at p . 117 ; Mayne on Damages, 9th Ed ., 179 ;
Hardwood Lumber Co. v. Adam & Steinbrugge (1910), 68 S .E.
725 ; Sunny South Grain Co . v. Webb-Sumner Oil Co . (1924) ,
101 So. 803 ; Halsbury's Laws of England, 2nd Ed., Vol. 29,
secs. 270 to 273 ; Chalmers on Damages, 6th Ed., 106 ; Sedg-
wick on Damages, 9th Ed., sec . 226 (g) .

Bull, K.C., on the same side : The learned judge made a
mistake in calculation of $1,959 .31, and in any case the judg-
ment should be reduced by this amount. There were six issues :
(1) Was the contract a sale by sample ? (2) Was it essentia l
to proper performance that the shipment should accord with the
sample ? (3) Was the certificate of quality conclusive ? (4) Di d
the shipment accord with the sample ? (5) Was there any marke t
in British Columbia for the sale of paddy? (6) To what deduc-
tion from price was the appellant entitled? The appellant suc-
ceeded on issues (1) to (5), and the sixth was divided, but not -
withstanding this the respondent was given three-quarters of
its costs, and the appellant has been denied any costs : Seattl e

Construction and Dry Dock Co . v. Grant Smith & Co . (1919) ,
26 B.C. 560 ; [1919] 1 W .W.R. 783 ; Reid, Hewitt and Corn-
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pany v. Joseph, [1918] A.C. 717 ; Williams v . Stanley Jone s

& Co., [1926] 2 K.B. 37 ; May v. Imperial Oil Limited (1931) ,
44 B.C. 175 . If the seller gives no evidence at all of the value
of the article actually delivered and the buyer proves any dif-
ference between the article delivered and the article agreed t o
be delivered, the action fails : see Bowes v. Shand (1877), 2
App. Cas . 455, at pp. 567-9 ; Wallis, Son & Wells v . Pratt &
Haynes, [1910] 2 K.B. 1003, at p . 1015 ; [1911] A.C. 394 ;
Smallman v . Bates, [1919] 2 W.W.R. 238 ; Parkin v. Miller,
[1938] 1 W.W.R. 640, at p . 644. That the certificate of quality
is not final see Bird v. Smith (1848), 12 Q .B. 786 ; South

American Export Syndicate v. Federal Steam Navigation Com-

pany (1909), 25 T.L.R. 272 ; Studebaker Distributors, Limited

v . Charlton Steam Shipping Company, Limited (1937), 54
T.L.R . 77 ; Halsbury's Laws of England, 2nd Ed., Vol . 29,
p. 72, sec . 83 .

Hossie, K.C. (Ghent Davis, with him), for respondent : The
appellant complains it was not allowed the actual loss an d
damage, but appellant did not prove its actual loss and damage .
The whole shipment was sold and the figures were available bu t
not given. Only eleven tons of the 494 tons of superior ric e
purchased to bring the quality of the rice to standard was use d
for that purpose. The appellant by carrying out its contractua l
obligations in making payment under the contract and the n
suing for return, could have avoided all risk of costs, but having
elected to take upon itself the assessment of damages canno t
now complain if held liable for costs . This was a sale by
"description" and not by "description and sample ." The sample
was not a sample of the paddy to be supplied but was a padd y
of a previous year. The quality of paddy varies from season t o
season, though the grade is standard . The distinction must be
drawn between a "sale by sample" on the one hand and a "sal e
from sample." In the former the quality governs, in the other
it does not : see Re Faulkners Limited . Arthur & Co. (Export )

Limited's Claim (1917), 40 O .L.K. 75 ; Dominion Paper Box
Co. Limited v. Crown Tailoring Co . Limited (1918), 42 O.L.R.
249. The appellant bought a "new seasons crop ." The contract
was fulfilled by the supply of Siam extra super paddy of the
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1935-36 season, even though the quality was inferior to the sam e
grade of the previous year, owing to the wetness of the season .
The measure of damages, if appellant were entitled to any, i s
the difference between what the paddy was actually worth a t
Vancouver at the time of delivery, and what it would have bee n
worth at Vancouver on that date if it had been up to th e
description : Purkin v . Miller, [1938] 1 W.W.R. 640 ; Brenner

v . Consumers Metal Co . (1917), 41 O .L.R. 534 ; Erie County
Natural Gas and Fuel Company v . Carroll, [1911] A.C. 105 ;
James Finlay & Co . v. N.P . K wile Hoo Tong H . 11., [1929] 1
K.B. 400 ; Radovsky v. Creeden di Avery (1919), 27 B.C. 303 ,
and on appeal (1920), 28 B .C. 331 ; Bainton v . Hallam Limite d

(1920), 60 S.C.R. 325 . The appellant having failed to prove
its damages upon a proper basis is not entitled to any . The
counterclaim having failed, the respondent is entitled to the cost s
of the counterclaim .

Cur. adv. vult .

30th June, 1939 .

MARTIN, C.J.B.C . : We are of opinion that the appeal shoul d
be dismissed and the cross-appeal allowed .

I may say that is the judgment of this Court, but I wish it to
be understood I have not exactly arrived in all respects at a
final decision of the matter, although I am so much disposed t o
the same view as my brothers that I feel it would not be wel l
to delay the determination of the appeal any longer .

MACDONALD, J .A . : This is an appeal from a judgment of
ROBERTSON, J. awarding respondent, plaintiff in the action,
$12,163.41, the balance due for a cargo of paddy rice sold to
appellant under a contract in writing dated 11th February, 1936 .
The appellant company, defendant in the action, operates a
rice mill on the Fraser River near Vancouver, B .C., and pur-
chased the paddy for milling purposes . Paddy is rice in it s
original condition as grown and harvested, in this case in Siam .
It is covered by an inner skin and outer husk . When it is mille d
it produces several products referred to as "out-turn, " viz., hull s
or husks (valueless) meal, broken rice and whole or head rice ,
the latter the most valuable product . The best paddy rice there-
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Certain negotiations took place before execution of the con- ASIATIC
COMPANYtract . For example, four samples of paddy harvested in Novem-
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ber, 1934, and eleven samples of rice milled from paddy of the
CANAD A

same crop year were left with appellant for examination as an RICE MILL S

indication of the paddy it might expect to receive if it decided

	

LTD.

to purchase . These samples included one, afterwards known at Mae oAnald ,

the trial as Exhibit 6, labelled "Siam extra super paddy rice . "
It was taken from the crop of the previous season and is th e
sample referred to in the written contract . Obviously a sample
could not be furnished from a new crop yet to be harvested ,
about to be made the subject of a contract, in order that appel-
lant contracting in advance of requirements, might be assured of
a supply for the coming year. The importance of this feature
is that, due to climatic conditions, paddy rice varies in qualit y
from year to year. If the season should be wet the quality
would be affected. It might be quite impossible therefore—i n
this case it was impossible 	 to obtain a supply of paddy from
the "new seasons crop" to keep the mill going and at the sam e
time insist that it should be precisely similar in quality to padd y
rice or a sample of paddy rice of an earlier crop year . The con-
tract therefore cannot be interpreted without reference to fact s
known to the contracting parties .

Nothing that occurred prior to the execution of the contract ,
except identification of what is now known as Exhibit 6 as th e
sample referred to therein, has any bearing on its interpretation .
It must be construed by the language used, unaided by anythin g
that occurred in preliminary negotiations . The conduct of the
parties, surrounding circumstances and known facts will be
an aid to interpretation should difficulty be encountered . It was
said that before entering into the contract the appellant, by it s
representative, inspected all the samples of paddy left with i t
by respondent's assistant manager and milled a small part o f
Exhibit 6 . It produced whole rice of a good quality in reasonabl e
volume with only normal breakages or defects . It was sub-
mitted that this act of appellant in milling a part of the sample

14
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before signing the contract indicated that it expected to receive ,
and it was intended that it should receive, under the contract ,
paddy rice that would mill equally well . That does not neces-
sarily follow. The rights and obligations of the parties must still
be found in the written contract. Indeed the fact that appellant
did not preserve the rice milled from Exhibit 6, for later pro-
duction and comparison with rice milled from the shipmen t
ordered by the contract and at the trial relied on the oral evidenc e
of its employees given from memory as to the out-turn obtained
from it would appear to indicate that it did not expect to receive
rice that would produce precisely similar results . One would
expect if the parties contemplated furnishing and securin g
paddy rice, giving an out-turn similar to the out-turn from
Exhibit 6 that it would be milled in the presence of representa-
tives of the contracting parties, each keeping a record of the
result . That was not done. They did not contract on the basi s
of milled rice . Such a contract would be impossible of perform-
ance unless climatic conditions were similar in two succeedin g
years. It was impossible to insist, as one term of the contract ,
upon obtaining a supply of paddy from the new season's crop
and as a second term that it should have the same out-turn as a
sample taken from an old season's crop .

When the shipment arrived in Vancouver from Bangkok i t
was inspected and, according to appellant 's evidence, found no t
to be equal in quality or out-turn to the sample, Exhibit 6 . With -
out canvassing the evidence it may be said that the finding o f
the trial judge, that the shipment did not correspond with th e
sample, cannot be contested . If therefore under the terms of
the contract appellant agreed to furnish paddy rice precisely ,
or substantially similar in potential out-turn, to Exhibit 6, thi s
judgment, except possibly in respect to quantum of damages ,
should not be disturbed. Certain communications took plac e
with representatives of appellant and it was conceded not onl y
orally but in cablegrams that the shipment did not in qualit y
correspond with the sample . The basic point remains however

under the contract was it obligatory on respondent to suppl y
rice from the "new seasons crop" precisely similar in qualit y
to the sample	 Exhibit 6—or so similar that in respect to an y
slight difference the de winimus rule would apply .
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The contract price was $80,752 .83. Appellant, assessing it s
own alleged damages, valued the shipment at $50,036 .20 paying
this amount to respondent. It now professes to have made an
over-payment of $7,002 and counterclaims for that amount . The
respondent, plaintiff in the action, sued for the difference, namely ,
$23,750 .83 and, as stated, was awarded $12,163 .41 by the trial
judge. The learned trial judge assessed damages at an amoun t
less than that claimed by appellant : the latter appeals contend-
ing that it properly assessed its own damages by way of diminu-
tion of the purchase price . The respondent cross-appeals on the
ground that it is entitled to payment in full under the terms o f
the contract .

The contract is fully outlined in the reasons for judgment .
Under it respondent agreed to supply appellant with approxi-
mately 2,750 long tons of "extra super paddy Siam rice" of th e
"new seasons crop." One should look at the original contract to
properly appreciate its terms as it is typed in part and printe d
in part, a fact not shown in the appeal book. The subject-matte r
is printed in the margin of a stock form of contract with the term s
agreed upon by the contracting parties typed opposite thereto .
One of the subject-matters printed in large capitals is "Com-
modity" and opposite to it the following words are inserted :
"Siam rice	 extra super paddy	 new seasons crop ." Then
follows in the margin the printed word "Quality" and presum-
ably opposite this heading the following words are inserted :
"Guaranteed fully up to type and grade as shown by sampl e
handed you of last seasons' crop ." It would be more accurate t o
say, as there is no period after the word "crop" in the origina l
contract, that all of the foregoing forms one statement under th e
two headings "Commodity" and "Quality ." The contract there -
fore was to furnish "extra super paddy Siam rice" of the "new
seasons crop" guaranteed "fully up to type and grade as shown

[my italics] by sample handed [appellant] of last seasons' crop ."
That sample is Exhibit 6. If this was meant to be an ordinar y
sale by sample where the bulk must correspond with the sampl e
the words were not well chosen . In that event no reference t o
"type" and "grade" would be necessary . It would be enough
to insert the words after "Quality" "as per sample ." If too
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it is treated as a sale by sample the contract could not be ful-
filled. Because of excessive rains it was impossible to furnis h
from the new season's crop paddy rice equal in quality to th e
sample . There is no evidence that from any part of the "ne w
seasons crop" in Siam extra super paddy could be obtained equal
in out-turn to Exhibit 6 .

As stated, the sample was taken, not from the "new seasons
crop" purchased but from last seasons' crop, not purchased . If
the weather had been very dry instead of very wet the purchase r
might have secured paddy superior in quality to the sample . The
contract was therefore speculative in character. When one pur-
chases a future season 's crop one can only ascertain quality afte r
it is harvested and milled . Because of this difference in quality
from year to year, due to climatic conditions, it would be impos-
sible to secure a supply in advance on the terms suggested by
appellant . If therefore this contract is to be interpreted a s
workable it cannot be the ordinary sale by sample under section
22 of the Sale of Goods Act, R.S.B.C. 1936, Cap. 250. A sale
on such terms would only be appropriate when made after
harvest from a sample taken from the crop in bulk . The pur-
chase of the "new seasons crop" is an important term in the
contract. Appellant, no doubt, must contract in advance to be
assured of supplies . If a sale by sample was intended there
would be no purpose in inserting the term "new seasons crop ."
A shipment from a crop of the previous year would serve equally
well . The "new seasons crop" is wanted ; it might be better tha n
the sample . In that event respondent could not refuse to suppl y
it . Excessive rain seriously affecting the "new seasons crop "
would not render the contract incapable of performance unles s
so damaged that it could not reasonably be regarded as commer-
cially usable in the ordinary course of business . In that even t
the consideration for the contract would have failed . That is
not this case . The purchaser milled the paddy rice received and
sold the out-turn, using a small quantity of other paddy to
improve the quality .

It is rather suggestive—it would be important if we had t o
consider damages—that no evidence was given as to terms o f
sale of the rice so milled . Appellant cannot say that the respond-
ent could not and did not supply the thing bargained for .
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A further examination of the contract is necessary howeve r
before accepting the foregoing views . If on the contract's proper
interpretation it is a sale by sample the respondent must bea r
the loss . If willing to enter into such a contract, hazardous
though it may be, a breach of the contract would render it liabl e
in damages. What therefore is meant by "Siam rice 	 extra
super paddy—new seasons crop . Guaranteed fully up to typ e
and grade as shown by sample handed you of last seasons' crop" ?
Other terms of the contract need not be referred to ; they present
no difficulty . There is no trouble about the "Commodity" : i t
is Siam rice of the kind referred to . The difficulty, if any, i s
in respect to "Quality." Although that word is printed in th e
margin the terms of the contract inserted opposite that heading
do not, at least to the full extent, relate to "quality." "Type"
has nothing to do with quality but it appears under that head .
Does the word "grade" mean "quality" as Mr. Griffin contended ?
If so the contract would read "fully up to type and quality a s
shown by sample," etc . If that is so I would agree that on th e
facts the decision under review is right : the respondent on that
view took the chance of being able to secure from the "new
seasons crop" paddy of a quality equal to Exhibit 6 and havin g
failed must pay damages for the breach . The sample, however,
taken from the previous season's crop was to indicate merely
"type" and "grade ." It was to be "up to" type and grade a s
shown by the type and grade of the sample . What does "grade"
mean ? This should be determined by the evidence and by
general knowledge of the ordinary meaning of the word . There
may be different "grades" of rice as there are of wheat . No. 1
hard is a grade of wheat ; it differs in quality from No . 1
Northern. Wheat may be graded by numbers. True the grade
indicates quality but it is more than that . Grade is a constan t
factor ; hence a ready and satisfactory basis for a contract .
Quality is not constant . Quality differs in different grades an d
even wheat or other commodities of the same "grade" may var y
in quality . Boys may be in the 5th grade in school . While thu s
graded their work will differ in quality . As the Chief Justin
suggested during the argument, we have wines of different grit, lt-

and vintages . Though the grade or vintage is constant the quality
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suggest therefore that the words "super paddy" or, as here
v

	

"extra super paddy" naturally and reasonably denote "grades . "
CANADA

RICE MILLS Mr. Griffin defined "grades" from the dictionary as "degre e
''

	

in rank, proficiency, quality or value ." While the word "quality"
Macdonald, is given as one meaning of the word among others one must selec t

J.A.

the meaning most appropriate to the ease . Is it reasonable t o
interpret "grade" in the sense contended for by the appellant ?
It submitted that the contract shipment must be of the sam e
"grade" as Exhibit 6 ; in other words of the same quality . I
have given reasons for rejecting that view . The appellant ascer-
tained by milling that the sample would produce a certain per-
centage of whole rice and smaller percentages of broken rice ,
meal and husks, the first being all-important. Damages were
computed on that basis . It was not however rice as it came from
the mill but paddy, as it came from the harvest field, that wa s
sold : it had to be of the same "type" as the sample and of the
same "grade." If milled rice was the basis of the contract the
"paddy" (Exhibit 6) retained would be of no importance, except
to show the source of the milled rice .

The foregoing is outlined apart from the evidence. The evi-
dence of the president of appellant company, Mr . Gavin, ough t
to be conclusive against it on this point . He was familiar with
Siamese paddy. He gave this evidence :

Are you familiar with Siamese super paddy? Well, we won't buy on a
name and description :

(It is for the Court to interpret the contract) .
The witness proceeded :
I know, of course, that there are such "grades" as Siamese super paddy,

and extra super paddy, but we don't buy on that .

As a matter of fact, are you familiar enough with Siamese paddy to know
that the grades of paddy are extra super, super and feeding? Yes .

Those are grades of Siamese paddy? And I think there is another on e
there . I have forgotten the name of it .

Siamese rice is divided into a large number of grades? I believe so .

Counsel in error, I take it, then asked this question :
But the milled rice is divided into those I have mentioned—extra super ,

super and feeding?
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There is no answer to this question. It is apparent that th e
questioner intended to summarize the previous evidence and used
the word "milled rice" instead of paddy. There is no question
from this evidence as to the meaning of "grade" : it does not
mean "quality" in the sense claimed by the appellant . This
witness also explains the meaning of the word "type ." He gav e
this evidence :

They are all of the same type, of course? [i .e., the different grades referre d

to] . Yes .

Type, referring to Siam as against Burma, Chinese, and so on? Yes .

It is a type of rice? Yes .

I may add it is clear from all the evidence that appellant wa s
supplied with Siamese rice and that the "grade" was "extr a
super paddy," the same grade as Exhibit 6 . There is a finding
on this point supported by the evidence. If respondent supplie d
"super paddy" it would not be "up to" the grade as shown i n
the sample : that was "extra super paddy." I do not sugges t
that the foregoing is all the evidence on the meaning of the wor d
"grade." It is the evidence of appellant's president familia r
with the facts and of all the witnesses for the respondent . Other
witnesses for appellant suggested, rather than definitely asserted ,
that "grade" means "quality." I feel free to accept the view
of the main witness for appellant, most competent to speak, more
particularly as viewed aright there is no specific finding on the
point . The absence of a specific finding is due to the metho d
of approach of the learned trial judge . He was of the opinion
that the sole question was whether or not the shipment was "u p
to" the sample in the sense that the out-turn from both would be
similar : in other words the ordinary case of sale by sample
where the bulk must correspond to it . Had the learned trial
judge adopted the interpretation of the contract outlined herei n
I think it probable he would have accepted the meaning assigned
to the word "grade" by appellant 's chief witness as in consonanc e
with the facts .

I think, therefore, with the greatest deference, there is erro r
in the viewpoint of the learned trial judge . In the course of the
trial he said :

In the final analysis it comes down to the question of whether or not

this shipment is up to the sample .
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In his reasons, as intimated, he foun d
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from the evidence that the shipment was of extra super paddy of the "new
seasons crop ."

TuE
AsrEs There is therefore a finding of fact on this point amply sup-
COMPANY ported by evidence. The contract in that respect was fulfille d

INC. at all events . He rejects, however, respondent's view that th e
CANADA sample was to be used only to establish the type and grade o f

RzcE MILLS
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the commodity sold and not to establish the actual thing th e
Macdonald, appellant was entitled to receive . No one could guarantee that .

J.A . The trial judge held that it was a sale by description as well a s
by sample but we are not concerned with that aspect : there i s
no trouble on the question of description . So far as the sale of
unascertainel goods are concerned it was a sale by description .
There is however another important finding, supported agai n
by evidence, viz ., not only that the shipment was in accordance
with the description but also that extra super paddy of one yea r
may not be of as good quality as extra super paddy of anothe r
year. The importance of this is that while the quality differ s
from year to year the "type" and "grade" are always the same .
After dealing with section 22 of the Sale of Goods Act the tria l
judge again states the question for determination in these words :

The question then is whether the shipment was up to the sample i n
quality . This is a question of fact .

With respect I think that viewpoint is erroneous . This is
repeated by the statement :

I have no hesitation in finding upon the whole evidence that the qualit y

of the shipment was not up to the sample .

There is no doubt the evidence supports such a finding if that i s
the proper interpretation of the contract . Apart from all other
considerations it is difficult to believe that, if it was so intende d
plain apt words, few in number, would be used, such as "quality, "
as per sample, etc . The words "as shown by" indicate that th e
sample was taken as an illustration or guide and only in respec t
to type and grade .

It should be observed too that there is a difference between a
sale "by" sample and a sale "from" sample . Sales w here th e
sample must correspond to the bulk, as pointed out in Re Faulk: -

hers Limited. Arthur= d Co. (Export) Limited 's Claim (1917) ,
40 O.L.R.

	

at p. S4 are not as common today as formerly .



LIV.]

	

BRITISH COLtiMBIA REPORTS .

	

217

C . A.They were applicable, as therein pointed out, to sales of bulk
goods like wheat, flour, etc ., and I would add to sales of product s
of the year in which they were grown . Nowadays sales by grade
are more prevalent. As stated at p. 84, "in these days sales
according to grade have almost entirely superseded sales by
sample . " It is the nearest approach to certainty . And again
"sales by sample have very much gone out of vogue while sale s
from samples have very much come in ." True in the contract
under consideration we have not the words "from sample ." We
have, however, a group of words ("as shown by," etc .) clearly
indicating the purpose served by the use of the sample referred to .

I think respondent, plaintiff in the action, is entitled to judg-
ment for the full purchase price less the amount received . This
means that the judgment should be set aside, the appeal dis-
missed and the cross-appeal allowed . A small item in respect to
bags was mentioned . It may be spoken to if not adjusted b y
the parties .

SLOAN, J.A. : I agree (with respect to the learned tria l
judge) with the reasons and conclusions of my brothe r
MACDONALD.

Appeal dismissed; cross-appeal allowed.

Solicitors for appellant : Griffin, Montgomery & Smith .

Solicitors for respondent : Davis & Co .

CLARK v. ATHERTON.

	

S . C.

Negligence—Shop premises—Defective flooring between entrance and

	

193 9

sidewalk—Duty of occupant to invitee—Window-shopper steps through June 19, 20 ;

flooring—Personal injuries—Damages .

	

July 8 .

The plaintiff, wishing to have a better view of goods through a window o n

premises occupied by the defendant, stepped from the sidewalk on t o

tiling in front of the entrance . The tiling gave way and both her feet

went into a hole about a foot deep and up to her knees, and she wa s

injured . The defendant was a tenant of the premises for eighteen

months prior to the accident . For the first fifteen months of hi s

occupancy the premises were used as a shop, and after that as a ware-
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house for the storage of furniture . The word "Furniture" was on th e

1939

	

window in small letters.

	 Held, that the goods apparently displayed for sale on the premises wer e

CLARK

	

such as to constitute an invitation to the plaintiff to approach and

v .

	

examine the goods . She was therefore an invitee and the defendant
ATHERTON was under a duty towards her to take reasonable care to see that th e

premises were safe . The defects in the tiling had existed for a lengt h

of time, such as would make them known to the defendant and give hi m

warning of the danger . He should have had the floor inspected an d

~11

repaired and not having done so he was liable .

ACTION for damages resulting from the tiling giving way i n
front of the entrance to the premises at 2031 West Fourt h
Avenue, Vancouver, and off the sidewalk. The plaintiff walke d
from the sidewalk on to the tiling which gave way, and both he r
feet went into a hole about one foot deep and up to her knees .
She sustained personal injuries . The facts are set out in th e
reasons for judgment . Tried by FISHER, J. at Vancouver on
the 19th and 20th of June, 1939 .

McAlpine, K.C., and H. Freeman, for plaintiff .
Maitland, K.C., and W. C . Thomson, for defendant.

Cur. adv. vult .

8th July, 1939 .

FISHER, J . : In this matter I find that about 11 a .m. on
Sunday, June 26th, 1938, the plaintiff walked on the tiled floo r
at the entrance to the building on the premises at 2031 Wes t
Fourth Avenue, Vancouver, B .C., in order to get a better view
of what she thought might be a table on the said premises an d
when she was a little distance from the street sidewalk the tilin g
collapsed, making a hole (see photo Exhibit 4A) about a foot
in diameter and about a foot deep . The plaintiff fell down an d
both of her legs went into the hole up to her knees . She sustained
personal injuries and brings this action for damages against the
defendant who was the tenant and occupier of the said premise s
at the time of the accident and had been so since in or about th e
month of January, 1937 .

The first question that arises is as to the duly which rests upo n
the occupier of premises towards the persons who come on the
premises and such duty of course differs according to the category
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S .C .into which the visitor falls . See Indermaur v. Dames (1886) ,

for discovery the plaintiff said in part as follows :
How did you come to be on the floor of this doorway? I saw somethin g

in the window that attracted my eye.

What did you see? I didn't know if a table or fire-screen . That is wha t

I stepped up to look at .

And what was it? I still don't know.

You saw it? I couldn't swear if a table or a fire-screen . It had roses

painted on it and it was round.

And you saw it there? It was tilted.

You saw it from the street as you walked along? It took my eye, and I

stepped in to try and get a better look at it .

As you walked along the sidewalk you saw what you thought was eithe r

a table or a fire-screen? Yes .

In the window of these premises ; is that right? Yes.

And you stepped in to get a better look at it? Yes .

Were you interested in buying it? I needed a table for my living-room.

And you were interested in buying it? If it were a table .

Had you been to these premises before? No, sir, never.

Would it be correct to say you were just killing time on window-shopping ?

I was waiting for the street-car .

And window-shopping? Call it that, I suppose. I looked in as I walke d

along. I had missed one ear .

In his examination for discovery the defendant says in par t
as follows :

What kind of business are you in? Antique furniture business .
Are you the tenant of a store at 2031 West Fourth Avenue? Yes, that is

our warehouse .

How long have you occupied those premises? I don't know whether i t

was December, 1936, or January, 1937 .

It is approximately since that period? Yes .

Have you occupied them continuously since that time? Yes.

And you were the tenant of the premises on or about the 26th of June ,

1938? Yes .

These premises you occupy as a warehouse were formerly used as a
store? Yes .

Were they ever used as a store by yourself? Yes, up to three months

before this alleged accident happened .

Did you keep any employees stationed at the premises? Yes, three .

L.R. 1 C.P. 274, especially at p . 288 . In the present case counsel

	

193 9

on behalf of the plaintiff contends that she was an invitee and CLARK

so I have to consider whether this contention is correct . It is

	

v .
ATHERTO N

necessary to examine the circumstances . On her examination
Fisher, J.
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Would they be there continuously? Yes .

1939
Did you make any alterations in the front of the store after you used i t

as a warehouse? None whatever .

So that the appearance of the premises had not altered since you occupie d

it as a store? The front of the store, no .

Were there any words painted on the front of the building or the window ?

The word "Furniture" is on the window in small letters. That sign was

put there by the people who had the store before I occupied it .

Is that all? I believe there is "Furniture" on that window, that is all ,

and then on the next door they have "Curios . "

Not in this store? No. There are two stores connected by an archway

inside .

Was there any notice or warning of any kind on the premises to kee p

persons away from the entrance to the doorway? No.

Was there any obstacle placed in the entrance to prevent people coming

in the doorway? None .

Upon this and other evidence before me I find that the sai d
premises at 2031 West Fourth Avenue were not used by th e
defendant as a store for the sale of goods to the public at the
time of the accident or for some three months before . I also
find, however, that at the time of the accident and during the
said three months the defendant had goods on said premise s
which sooner or later would go to other premises of the defendant
at 1815-1823 West Fourth Avenue for the purpose of sale there .
The defendant states that at the time of the accident his nam e
did not appear on the said premises at 2031 West Fourth Avenue
and that he did not intend to use the premises at 2031 Wes t
Fourth Avenue for the purpose of displaying goods for sale eithe r
there or elsewhere . With some hesitation I accept this evidenc e
of the defendant . I am satisfied however and find that to a
passer-by such as the plaintiff, the goods in the said premise s
reasonably appeared to be displayed for the purpose of sale an d
that the plaintiff entered on the premises for the purpose o f
getting a better view of what appeared to be an article that sh e
might wish to buy.

Counsel for the defendant contends that, in order to constitut e
the relationship of invitee and invitor, there must be a commo n
interest and that the visitor must go on the premises upon busi-
ness Nvliich concerns the occupier as well as the visitor. It i s

CLARK
V.

ATHERTON

Fisher, J .
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argued that there was no such common interest here for, even
assuming that the plaintiff went on the premises with the inten -
tion of buying, if she was satisfied with the article and its price,

	

CLARK

the defendant had no intention of selling . During the argil-

	

v .

ment many authorities were cited and reference might be made ATHERTON

to the following : In Salmond on Torts, 9th Ed ., the learned Fisher, J .

writer says, in part, as follows, at p. 511 :
There are two ways in which, apart from contract, a man may lawfully

enter upon land in the occupation of another . He may enter by the per-
mission of that other, express or implied ; or he may enter by right, as in
the case of an officer entering to execute legal process, or exercising som e
statutory right of entry and inspection .

At pp. 513-14 :
Entry by permission of the occupier is of two kinds . Using the estab-

lished language of the authorities on this matter, the permission amount s
either to an invitation or to a mere licence . A person invited to enter i s
commonly referred to as an invitee, or a licensee with an interest (e.g ., in
Hayward v . Drury Lane Theatre, [1917] 2 K.B . 899 ; Sutcliffe v . Clients
Investment Co ., [1924] 2 K .B. 746), while he who is merely licensed to enter
is distinguished as a licensee or a bare licensee . . . . A licensee may be
defined as a person who enters on the premises by the permission of the
occupier, granted gratuitously in a matter in which the occupier ha s
himself no interest . The typical example is a gratuitous licence to use a
way across the occupier ' s land for purposes which exclusively concern th e
licensee himself. Another example is the ease of a guest receiving hos-
pitality in a private house . An invitee, on the other hand, is a person who
enters on the premises by the permission of the occupier granted in a matte r
in which the occupier has himself some pecuniary or material interest . He
is a person who receives permission from the occupier as a matter of busi-
ness and not as a matter of grace (Fairman v . Perpetual Investment Build-
ing Society, [1923] A.C . p . 80) . An invitation is a request to enter for the
purposes of the occupier ; a licence is a permission to enter for the purpose s
of the entrant himself. The invitor says : "I ask you to enter upon my
business." The licensor says : "I permit you to enter on your own business . "

It must be noted that in the passage above set out from Sal-
mond on Torts the word "permission" is used with respect t o
both invitees and licensees and that, in order to be classified a s
either an invitee or licensee, the visitor must have the permis-
sion of the occupier to enter . The learned writer of the articl e
also states that the permission may be express or implied . In
the present case I think permission to enter must be implie d
from the circumstances and the only question then remainin g
is whether the implied permission was to enter for the purposes
of the occupier as well as of the entrant or solely for the purposes

S .C.

1939
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the premises in the control of the occupier and not necessaril y
Fisher, J . the real intention that must be considered as the passer-by i n

such a case can only know from the appearance of the premise s
whether he is being permitted to enter on the premises for th e
purposes of the occupier or solely for his own purposes. Upon
the evidence before inc I hold that the appearance of the premise s
was such that the plaintiff as a passer-by reasonably conclude d
that the building was a store and that she was being permitte d
to enter on the premises upon the business of the occupier as wel l
as on her own business. In other words, I hold that, even
though the premises were not a store, the arrangement of th e
premises and of the goods thereon was such that it constitute d
an invitation to the plaintiff to approach and examine the good s
apparently displayed for sale. In this connection referenc e
might be made to 45 C.J ., at p . 811, and eases there referred to :

The maintenance of a show window in a store constitutes an implied

invitation to passers-by to approach and examine the goods displayed.

Where the owner or person in charge of property has, by his conduct, induced

the public to use a way over the premises in the belief that it is a street o r

public way which all have the right to use, and where users will be safe, th e

liability of the owner or person in charge is coextensive with the implied

invitation .

The footnote 29 [c] reads as follows :
Entry Into Building.—A show window of a store facing on the entranc e

to the building in which the store is located constitutes an invitation to

examine the goods displayed therein, and persons who go into the entranc e

to examine the goods are invitees . Murphy v . Broadway Impr. Co ., 189 App.

Div . 692 ; 178 N.Y .S. 860 .

My conclusion therefore is that the plaintiff was an invite e
of the defendant and I have to say that it would seem to b e
settled law now that the duty of the occupier to the invitee is t o
take reasonable care that the premises are safe. See Indermaur

v. Dames, supra, especially at p . 288 ; Robert Addle & Sons

(Collieries) v. Dumbreck, [1929] A .C. 358 ; 98 L.J.P.C. 119 ,
and Gordon v . The Canadian Bank of Commerce (1931), 44
B.C. 213, especially at p . 223 .

Dealing now with the issue as to whether or not the defendan t

S . C .

	

of the entrant . So far as the intention of the occupier o f
1939 premises, such as those in question herein, is to be considere d

in the determination of this question as to the nature of th e
permission, it must be the apparent intention to one looking at
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did take reasonable care to see that the premises were safe, I
have to consider the nature of the premises . In this connectio n
reference might be made to some of the evidence reading a s
follows . On her examination for discovery the plaintiff sai d
as follows :

And is it correct to say you would see what you were stepping upon? Yes.
There is no doubt about that? No doubt whatever .

And did I understand you to say you had no warning of the possibility

of that thing giving way until it gave way? I didn't have any warning

whatever until I heard the crash and down I went .

You told me you saw what you were stepping upon? Yes .

Did you see anything wrong with it? No, I didn't .

Anything defective in the construction? No . If there was, I didn't
see it .

But you were looking? I didn't. see it.
But you were looking? That is correct? Yes, sure .

And you say you saw nothing defective in the construction? I didn' t
see any defects in the sidewalk.

In the floor in the doorway? In the floor in the doorway, I mean .

If there had been anything there to suggest defects, you wouldn't hav e
walked on it? Certainly not .

And you were looking sufficiently to enable you to see there was nothin g
defective in that construction from where you were standing? Yes .

Didn't this floor shake when you went on it? I didn't feel it shake .

Were there not chunks of this tile out of this floor when you walked o n
it? I didn't see any .

But you would see it if it was so? There wasn't any then .
The tile was intact? Smooth.

It was all intact? Yes, when I walked on it .

And when you walked on it it looked like a perfect floor? Yes .

On his examination for discovery the defendant said in answe r
to questions as follows :

Have you examined under the surface of the tile flooring since the acci-
dent? Yes .

Did you examine the wooden frame underneath? Yes .

What did you observe? Dry rot in the boards underneath, the boards
supporting the tile across the beams .

The boards lying on the beams supporting the tiling had dry-rotted ?
Definitely .

Had you ever had the building examined by anyone for the purpose o f
checking up on its condition? No ; there was no apparent reason for it .

Why would you walk across it? I use it as a warehouse . Sometimes I
go there, once a week or once in every ten days, to tell the men what to do .

Would you walk through that door? Yes .
Would your employees use it? Yes .

That is the ordinary entrance to the warehouse? Yes.
Would you tell me how many times during the course of say 60 days
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prior to the action? I was ill in April, and was off about two months .

1939

	

The doctor told me to go away for a rest and I was away about eighteen o r

	 nineteen days . I would say that during the three months previous I had

CLARK

	

walked across that floor possibly, at the most, ten or twelve times . I do not

v.

	

think it was as many times as that .
ATHERTON

	

You did not pay close attention to the floor? Naturally I would see i t

Fisher, J.
when I would walk across it .

The same as you see anything you are walking upon? If you are walkin g

across a floor and it was cracked, especially if I was renting it, I would

see it .

And if there were any tiles missing you would see that? Yes .

At the trial evidence was given by Mr . Manlow E. Giddings .
In his evidence Mr . Giddings, a building contractor, said in
part as follows :

You went out and inspected the entrance to the premises 2031 Fourth

Avenue West, Vancouver, did you not? Yes .

What date was that, Mr . Giddings? I can't recall the date ; some time

last February .

Was this hole still there then? Yes.

How big was the hole in diameter? I don't know, about a foot, I

would say .

Did you see on what the tiles rested? Yes .

What did they rest on? Well, they rested on shiplap .

All right. Is that all that was supporting the tiles in the area wher e

this hole was? Except the 2 by 4s or 3 by 4s which had been thrown acros s

to support that.

At any rate, there was no 2 by 4 underneath that hole? No .

Did you notice whether or not on other parts ; Oh, I was going to ask

what is the nature of that tiling? Well, it is the ordinary glazed tiling

used usually for store entrances and bath-rooms .

All right, what did you find there? . . . I found the slab about an

inch and a half thick, if I remember correctly—we were not there very long .

The hole was right through . There was no shiplap directly below th e

hole .

	

.

	

.

	

.

What was the depth? You might tell me that . Did you measure th e

depth from the surface of the tiling to the ground? Around a foot, but

we didn't measure.

I was asking you how the tiling was laid down . First of all I want to

ask, are these all small tiles? Yes, all small tiles .

What would be their dimensions? About an inch square .

And I want to get the construction. How do you lay the tiling? Is it

solid or does it divide itself up into those little squares? The tiling is
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composed of tiles an inch square and they are put down on a bed of cement

	

S. C .

and usually come with paper backs and laid down and tamped into the bed

	

193 9
of cement .

.

	

CLARK
Now in your opinion would the dry rot of the shiplap underneath affect

	

v .

the strength of that entrance? Oh, yes .

	

ArHERTo w

Fisher, J .
Apart from these two pieces, did you look underneath any of the othe r

tiling to see? Just around there there was indications of dry rot too ,

naturally.

It would appear that the defendant had taken the sai d
premises over from Mr . Arthur Edward Osborne in or abou t
the month of January, 1937, and had employed Mr . Osborn e
on the premises until in or about the month of January, 1938 .
In his evidence Mr . Osborne said in answer to questions as
follows :

What was the condition of that tile? I thought it was good .
What was its construction? Tile, mostly . There were a few tile missing.

Any cracks in the tile? I can't remember, if there were, they were very
slight. There were one or two slight cracks .

Can you tell his Lordship about where it was some pieces of tile were ou t
in 1937 ? Yes, over on that side of the building .

At which side of the building? The east side.

The defendant was also examined at the trial with regard t o
the tiling and said in part as follows :

Now you heard dir. Osborne state, did you not, that tiling—there was
some tiling missing in the entrance of 2031, in the year 1937? Yes .

Do you deny that is so? No .

Your answer was no? Yes .

Vty learned friend asked you about some missing tiling . What was the
extent of the missing tiling? A very small spot on the right-hand sid e
of the east window, that is close to the east window of 2031 .

How much was missing, I am asking you. I would say roughly about
two or three inches, a very small spot .

What was the size of these tiles? I would say about an inch or an inc h
and a quarter .

When (lid you notice that first, if you please—about when? It is pretty
hard to say just when, I would say about, oh, a few months after we wen t
in the store.

Counsel on behalf of the plaintiff has referred to Dolan v.
Burnet (1896), 23 R . 550, especially at pp. 554 and 556, a s
authority for the proposition that in the case of a building suc h
as the one in question here which was not a new one the dut y

15
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of the occupier to take reasonable care that the premises are saf e
involves the duty of inspection and that the occupier must be
found liable if anything happens which could have been pre-
vented by his inspecting the premises with a view to seeing tha t
they were in a safe condition. In the Gordon case, supra, at
pp . 224-5, MAWFI\, eT .A. (now C .J .B.C.) said "What is 'reason -
able care' varies, of course, with the circumstances ." In the
present case it is apparent from the evidence hereinbefore se t
out that there was dry rot in the material underneath or sup -
porting the tiling, that some of the tiling was missing and ther e
were some slight cracks in the tiling. I am satisfied that thi s
defective and unsafe condition had existed so long that it shoul d
have been known to the defendant . It may be said that th e
plaintiff admits that she (lid not see any defects in the floor bu t
she was on the premises only once and, on the other hand, th e
defendant was on the premises frequently and admits that h e
knew that some of the tiling was missing and in my view th e
condition of the tiling was such long before this accident tha t
the defendant as tenant and occupier of the building had suffi-
cient warning under the circumstances and should have had th e
premises inspected before the tiling crashed in and caused a n
accident . It is suggested on behalf of the defendant that inspec-
tion would not have disclosed the unsafe condition without doing
incalculable damage to the premises but I do not agree with thi s
suggestion . I am satisfied that inspection by a competent perso n
would have disclosed the unsafe condition without any seriou s
damage. My conclusion on this phase of the matter therefore
is that the defendant did not take reasonable care to see that th e
premises were safe and is liable to the plaintiff in damages .

I now come to consider the personal injuries sustained by th e
plaintiff. With respect to the claim for injury to one of he r
teeth I accept the evidence of the plaintiff that the accident cause d
a break in one of her upper teeth . With regard to the rest of th e
plaintiff 's claim considerable evidence was given at the trial an d
I have had the advantage of hearing medical evidence on bot h
sides. I find that there was no displacement of the coccyx .
After the accident the plaintiff was first attended by Dr . G. E.
Kidd who testified that he attended the plaintiff until about the
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middle of August, 1938, and it would appear that the plaintiff
had no further medical attention until on or about Novembe r
25th, 1938 . She was attended by Dr . John R. Haden then an d
several times thereafter when she was found to be suffering fro m
arthritis . It is common ground however that the arthritic con-
dition had existed prior to the accident . It is argued by counsel
on behalf of the plaintiff that she might have gone on for the res t
of her life without suffering from arthritis and that the accident
caused it to "flare up." As to this argument I have first to say
that I accept the evidence of the witness, Rose Callahan, to th e
effect that in or about the year 1933 the plaintiff had complaine d
to her about suffering from arthritis . It would appear from the
evidence of the plaintiff herself that she had had two major
operations during the three years preceding the accident. As
I indicated at the trial I am unable to accept or give any weigh t
to any medical evidence based upon reports made by the doctor s
attending the plaintiff at the time of her operations and not
called before me. Under the circumstances it is not easy t o
assess the damages but my conclusion is that before the acciden t
the arthritic condition had caused the plaintiff pain and woul d
have caused her considerable pain and incapacity in any event .
I think it is or must be admitted, however, that the arthriti c
condition was aggravated by the accident to a certain exten t
but all that the plaintiff has established to my satisfaction i s
that it was aggravated to a very small extent . The plaintiff went
back to her work about the middle of July and has been able t o
carry on her work since although she says this has been with con-
siderable difficulty. Upon my findings as indicated I do no t
think that the plaintiff should be entitled to claim as special
damages the exact amount of the medical or other expense s
incurred in or since the month of November, 1938 . I have to
add however that I take into consideration in estimating the
general damages my finding that the arthritic condition, whic h
in my view would involve certain medical expenses, was aggra-
vated to the extent aforesaid by the accident. I think I am
doing justice to both parties in estimating, as I do, the specia l
damages at $74, being the total of the following items :
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Dental expenses 	 $20.00
Medicines	 8 .00
Dr. b idd's account 	 21 .00
Paid housemaid	 25 .00

and general damages at $850 .
Judgment accordingly in favour of the plaintiff against th e

defendant for $924 and costs .
Judgment for plaintiff.

THE EAST ASIATIC COMPANY INC . v. CANADA
RICE MILLS LIMITED. (No. 2) .

Sept . 15, 16 . Costs—Scale—"Ainount involved"—"Value of the subject-matter in ques-
tion" in the cause or matter—Order LXV ., rr . 10 and 10A—Action fo r
balance of purchase price of goods—Counterclaim dismissed .

The plaintiff sued for $23,000, a balance of the purchase price of rice sol d

to the defendant . The defendant counterclaimed for $1,000, contendin g

the rice was defective in quality. Judgment was given for the plaintiff

for $23,000, and the counterclaim was dismissed, the plaintiff bein g

allowed the costs throughout .

Held, that the defendant's contention prevails, the judgment is in favour of

the plaintiff for $23,000, and the taxation should be under Column 3

of Appendix N .

APPLICATIOti by plaintiff to review taxation of costs .
Heard by McDoNALD, J. in Chambers at Vancouver on the 15th
of September, 1939 .

IJossie, K.C., and Ghent Davis, for plaintiff.
Griffin, K.C., for defendant .

Cur. adv. volt.

16th September, 1939 .

McDoNALD, J. : This is an application to review a taxatio n
of costs . Plaintiff sued . for $23,750.83, balance of the purchas e
price of certain rice sold to the defendant . The defendant dis-
puted the claim and counterclaimed for $7,024 .30, contending
that the rice was defective in quality and in the Court of Appeal
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judgment was given for the plaintiff for $23,750 .83 and th e
counterclaim was dismissed, the plaintiff being allowed its cost s
throughout [ante, p. 204] . Plaintiff contends on this application
that the taxation should be based on Column 4 of Appendix N, th e
argument being that the value of the subject-matter in questio n
"in the cause or matter," as defined in Order LXV., r . 10, as
amended in 1938, is $30,000 .

While the matter is not at all clear I am of opinion that
defendant's contention must prevail, viz., that as against the
defendant, Order LXV ., r . 10A, must apply. If so, "the judg-
ment given or decision rendered" is in favour of the plaintiff for
$23,000 and the defendant's counterclaim is dismissed . I there-
fore think the taxing officer was right in the conclusion whic h
he reached .

Application dismissed .
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THOMPSON v. BRITISH COLUMBIA ELECTRI C
1939

	

RAILWAY COMPANY LIMITED .
Mar . 15, 16 ;

April 17. Negligence—Electric train—Intending passenger crossing tracks in front o f
train beyond station—Struck by train—Negligence of motorman —

Trespass .

A girl eighteen years old, in attempting to catch a west bound interurba n

tram at Gladstone Station, ran up a path and crossed the double track s

from the south side about thirty feet west of the north platform of th e

station, the train being on the north tracks. On reaching the south

tracks she signalled the tram by waving her arm, but continued across

the north tracks in front of the tram . There was a steep embankmen t

just beyond the north rail with a drop of sixteen feet, and owing t o

this she stopped too soon and was struck by a protruding step on th e

front end of the first car. As there were no passengers at the Gladston e

Station, the motorman continued on without stopping . He saw the gir l

waving when he was opposite the middle of the platform and he put

on his brakes, but the tram (going about fifteen miles an hour at th e

time), went some distance beyond the point of impact before stopping .

It was held on the trial that the motorman was solely to blame .

Held, on appeal, reversing the decision of MCDONALD, J . (MOQUARRIE, J.A .

dissenting), that the motorman was in no way negligent towards th e

injured plaintiff however her status may be regarded .

Per SLOAN, J.A . : The plaintiff was a trespasser at the time and place in

question, and the only duty owing to her was that described by Lor d

Hailsham in Robert Addie & Sons (Collieries) v . Dumbreck, [1929 ]

A.C . 358, at p . 365 .

APPEAL by defendant from the decision of MCDONALD, J . of
the 2nd of February, 1939, in an action for damages resultin g
from the alleged negligence of a servant of the defendant com-
pany, in driving an interurban two-car tram which struck th e
plaintiff, Victoria Thompson, in the city of Vancouver on th e
31st of March, 1938 . On the said date the interurban tramcar
was travelling west on its right of way near Gladstone Station i n
Vancouver. At the time and place aforesaid said Victoria
Thompson proceeded across the right of way of the said railway
just west of Gladstone Station, on a pathway which was used by
passengers to get on board the tramcars . She crossed both tracks
in front of the oncoming tram, but there was a steep bank going
down on the north side of the northerly track . As she cleared
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the track she stopped, owing to the steep bank on that side of
the track, and she was struck by a step on the north side of the
first car and was severely injured.

The appeal was argued at Vancouver on the 15th and 16th o f
March, 1939, before MARTIN, C.J.B.C., MACDONALD, Mc-
QUARRIL, SLOAN and O'HALLORAN, JJ.A .

McAlpine, K.C. (Riddell, with him), for appellant : This
girl wanted to catch the train so she crossed the tracks in fron t
of the oncoming train which was a double train. There was no
one waiting at the Gladstone Station, so the train, after slacken-
ing its speed when approaching the station, proceeded on past
the station. There is a steep bank on the north side of the rail -
way right of way, and after clearing the tracks she did not get
out far enough to avoid the side steps of the oncoming car an d
was struck . The learned judge below said she was a trespasser .

Lucas, for respondents : The motorman neglected to apply hi s
emergency brake until he struck her . She was not a trespasser ,
she was an invitee : see Salmond on Torts, 9th Ed ., pp . 513-4 ;
Clerk & Lindsell on Torts, 9th Ed ., 538, and as to the duty of a
driver at p . 263 . See also Dublin, Wicklow, and Wexford Rail-

way Co. v. Slattery (1878), 3 App. Cas. 1155 ; The Grand

Trunk Railway Company v. Anderson (1898), 28 S .C.R. 541 ;
Herdman v. Maritime Coal Co . (1919), 49 D.L.R. 90, at p . 96 ;
Green v. C.P.R., [1937] 2 W.W.R. 145 ; Acadia Coal Co . Ltd .

v. MacNeil, [1927] S.C.R. 497 ; Robert Addie & Sons (Col-

lieries) v . Dumbreck, [1929] A.C. 358, at p . 371 .
McAlpine, in reply, referred to Scott v . Fernie (1904), 1 1

B.C. 91 ; Field v. David Spencer Ltd. (1938), 52 B .C. 447 ;
Anderson v. Smythe (1935), 50 B.C. 112 ; W. E. Sherlock Ltd.

v . Burnett and Bullock (1937), 52 B.C. 345, at p . 349 ; Brown

v . Weil, [1927] 4 D.L.R. 218 ; Hayhurst v. Innisfail Motors
Ltd ., [1935] 1 W.W.R. 385, at p. 389 ; Capital Trust Corpora-
tion v. Fowler (1921), 64 D.L.R. 289 ; Montreal Tramways
Co. v . Hamilton (1918), 43 D.L.R. 243 ; Admiralty Commis-
sioners v. S.S. Volute, [1922] 1 A .C. 129, at p . 136 ; Grand
Trunk Railway of Canada v. Barnett, [1911] A.C. 361, at p.
367 ; Jenkins v. Great Western Railway, [1912] 1 K.B. 525 .

Cur . adv. 'cult .
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17th April, 1939 .

MARTIN, C.J.B.C . : The appeal is allowed and the action
dismissed, our brother MCQUARRIE dissenting. The Court i s
of opinion that no ground has been shown upon the evidenc e
which, it is to be noted, is not conflicting, to support the learned
judge's view thereof that this accident was due solely to th e
negligent conduct of the motorman of the interurban tram : on
the contrary, and with all due respect to the learned judge, we
are of opinion that the motorman was in no way negligent toward s
the injured plaintiff, however her status may be regarded, an d
therefore the appeal should be allowed, and the action dismisse d
as aforesaid .

MACDONALD, J .A . : Appeal from the judgment of MCDONALD ,

J., in an action for damages brought by Victoria Thompson (age d
eighteen) through her next friend Elizabeth Thompson agains t
appellant for injuries suffered while crossing, or immediatel y
after crossing, in front of an interurban two-car tram, travellin g
west on the north track between Central Park and Vancouver .
Double tracks run east and west at this point, with a devil stri p
between about seven feet in width .

Attempting to catch the approaching tram at Gladstone Sta-
tion the injured infant respondent ran across the two sets o f
tracks about 25 or 30 feet west of the platform provided for
prospective passengers and. was hit presumably by a protrudin g
step near the front end of the first car . Had she taken one
more. step the accident would not have happened ; nor would i t
have happened if she exercised ordinary care and refrained from .
crossing in front of a moving train.

Two stations or shelters to protect passengers from sun an d
rain with large platforms in front are located on each side of th e
double tracks, their use dependent on the direction an intended
passenger alight travel .. The proper means of approach wa s
by i-eending steps leading to the. platform. If, as in this case ,
west-bound trams were sought prospective passengers, livin g
south of the tracks, should cross from the platform on th e
south side by a cross-walk to the platform on the north side on
clear tracks .
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A shorter way to the station was taken by the injured
respondent, viz., by a pathway running diagonally from th e
south edge of the right of way connecting with the south track s
about 40 feet west of the south platform . This path necessarily
ended at the south track. After leaving it one could walk alon g
the side of the track to the south platform or cross diagonally
to the north platform for a tram going west . Whether or not,
because of user, one was not trespassing in using this footpath ,
far removed from the proper means of access to the station ,
there was at least no invitation after leaving it to cross doubl e
tracks and the devil strip to board cars west of the station :
doubly so as the tracks were elevated with embankments o n
either side . The only safe and proper place to board a car was
at the station provided for passengers.

We are only concerned, in my view, with the respondent an d
motorman after the former reached the south track at the en d
of the pathway and signalled—as she did—with uplifted han d
for the tram to stop . Before she reached that point and gav e
the signal referred to the motorman could not reasonably antici-
pate that she would cross the tracks in front of him. We must
consider, therefore, their relative positions at that time . At that
moment the motorman was about 50 feet from the point o f
impact travelling slightly less than fifteen miles an hour. He
would cover that 50 feet in 2 .2 seconds ; or allowing for a slight
reduction in speed—probably a second more . In that time the
respondent had to travel across two raised tracks and devil strip ,
in all about 20 feet to be clear of danger beyond the moving car .
The fact is that to properly cross out of danger she would hav e
to travel a little further . The rails, coupled with a steep
embankment beyond the north track, would retard her progress .
At five miles an hour it would take her 2 .7 seconds to travel 2 0
feet . It is altogether impossible to say that she was justified
in attempting to cross without at least a greater margin o f
safety : she should, of course, have stopped on the south trac k
or devil strip, waiting in a place of safety, for the tram t o
stop ; proceed around either end of it and board the car, assum-
ingg the motorman was willing to take her aboard west of the
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usual stopping place . The motorman—for aught we know—
may only have attempted to stop to avoid hitting her .

It was also dangerous to cross the north tracks in front of an
oncoming tram because of the steep embankment on the far sid e
already referred to falling sharply to a point sixteen feet belo w
the top of the rails . It would appear, that there was only a
narrow shoulder at the top of this declivity making it difficul t
to find a place to stand clear of the car . Because of the nature
of the slope or the fact that she had not time to step clear sh e
was hit by the protruding step about three feet from the fron t
end of the first car .

As to the motorman's alleged negligence there is no evidenc e
that he approached Gladstone Station in a reckless manner . He
approached at fifteen miles an hour or less, sounded a warnin g
whistle 100 or 150 feet east of the station ; reduced spee d
slightly as he passed ; released the air on finding no prospective
passengers in sight thereby increasing the speed slightly (ther e
is no evidence as to what extent), and then for the first time
noticed the injured respondent 50 feet away signalling to hi m
from the south track . As she was also moving towards the devi l
strip it was his duty to anticipate danger and doing so in his ow n
words he "plugged it—gave it all the emergency she had ." He
was not, however, able to stop in time to avoid the accident .

He placed the distance at "possibly 50 feet." The front en d
of his car was, he said, "about the middle of the platform." If
that is so she would be 70 or 75 feet from him when he first sa w
her. The difference does not affect the result . The motorman
apparently required 230 feet	 or at least took that distance—to
stop after the impact . This will be later referred to .

The trial judge held that the motorman was solely to blame .
He said "I can only see this case in one way . I think the motor-
man was wholly to blame for the accident ." "He ran her down ."
His Lordship's view as stated to appellant's counsel was this :

She is trying to get on your car and you know she is, but you say [i .e. ,

the motorman] "I am going to run her down, I am going right over her."

And again :
"I [the motorman] do not care a snap about you . If you do not get out

of my road-"
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If this is so, this judgment should stand even on the basis that
the injured respondent was a trespasser .

While not agreeing I appreciate the learned trial judge' s
viewpoint . He was concerned I think over the unexplaine d
failure of the motorman to stop in less than 230 feet. He also
felt after counsel for the respondent used as part of his case th e
motorman 's examination for discovery (he had no other alter-
native), that official should have been called by the defence to
clear up, if possible, the suggestion that his evidence, as to wha t
occurred before the impact, did not conform with the true facts .

With great deference, the evidence does not show that th e
motorman deliberately "ran her down" : if so he should hav e
been indicted. Nor whatever may be said for the view that i n
justice the motorman should have been called, it was not neces-
sary to do so . We must take the evidence as we find it and not
substitute for it conclusions based on conjecture .

The motorman's evidence on discovery is the only relevan t
evidence in the case of any value and some of it is not as clea r
as it might be (this does not assist the respondent) . I quote th e
material parts of it.

When you blew your whistle you looked and there was nobody on th e

platform? Yes.

And that was about 100 feet back from Gladstone Station? From 100 t o

150 .

At that time how fast was your tram going? Oh, approximately fifteen.

Fifteen? I had already made a stop at Nanaimo Road .

Yes, approximately fifteen . From then on did you increase your spee d

or go at about the same speed? About, until I got to Gladstone Station ,

less than that.

Less than that. At the time you were in your front cab, passing th e

Gladstone Street station platform you would be going less than fiftee n

miles an hour? Approximately, yes . I don't know exactly at fifteen .

In your best opinion it would be less than fifteen miles an hour? At an y

time .

From then until the accident occurred did the speed of your tram
increase? No . Wait a minute. When I got to this platform and there wa s

nobody coming out of the station I released my air .

. . . However, you did have on your brakes as you approached th e

station. Can you remember how far back from Gladstone Station you
applied your air? No. You always do apply your air . At any time some -

body may come out of the station .
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your air? Yes .

And for that reason you think that possibly it may have picked up a

THOMrsoN little speed before you got to—before the accident? It might have, yes .
v .

	

Now as you approached Gladstone and passed it, did you have you r
BRITISH power applied? No .

COLIIMBIA

	

No. You had come up to Gladstone Station with your power off an dELECTRIC
RY . Co . LTD . your brakes on ? Yes .

Macdonald,

	

Did you see Miss Thompson, the plaintiff, before the accident? Yes .J.A
Where was the front end of your car when you first saw Miss Thompson ?

About the middle of the platform .

And where was she when you first saw her? She was on the opposit e

track .

On the west? The eastbound track . I was travelling west .

Just describe her movements and what direction she was coming, and ho w

was she proceeding? The first I saw of that young lady she had her hand

up on the opposite track, proceeding towards my track. Just as soon as I

saw her I knew she wanted my train . I plugged it, as we call it, gave i t

all the emergency she had . She ran across me right in front .

Now at the time you got your first glimpse of her how far out ahead

of your tram was she? I could not say that, except possibly 50 feet .

Did she get all the way across both tracks before the accident? I wil l

put it this way: where was she with respect to the right-hand rail whe n

the tram struck her? Had she cleared the entire railroad track ?

Absolutely .

I put it to you this way—that the step, the front step hit her? Yes .

From the last you saw of her would you consider that likely? Likely, yes .

And the last you saw of her was she running, or do you remember? Sh e

was running . She ran across me .

It is clear from this evidence that the motorman's last act befor e
the impact was an attempt to stop his train : not to increase its
speed. It is also clear that this attempt to stop immediatel y
followed the signal of the injured respondent at the south track .

There was further evidence adduced but apart from establish-
ing distances it was not material . A police officer found th e
injured respondent lying at the foot of the embankment abou t
25 feet from the track directly opposite a point 25 feet west o f
the west end of the north platform ; also that the front end of
the tramcars (each about 55 feet in length) stopped as already
stated, 230 feet beyond the latter point . Must we recast the
motorman's evidence as to what occurred before the impac t
becau-o he travelled 230 feet after it? I think not . There is
no ry idence by test or otherwise to show that this fact indicate d
exc~«iv ( speed before the impact contrary to the motorman 's
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BRITIS Hview, in the absence of evidence, is that he could have stopped COLUMBIA

sooner but rightly or wrongly did not do so . His negligence, if
R

y . Co
Co

.

. LTD.D.
any, depends not on what occurred after the impact but before it .

	

—
Macdonald ,

	

A police officer was taken to the scene some days after the

	

J .A.

accident to observe the movements of other trams approachin g
Gladstone Station with other motormen in charge. The motor-
man's acts on the day in question could not be established b y
the acts of other motormen in other cars at a later date a fortiori

when not confronted with an emergency. Mr. Lucas submitted,
if I understood him aright, that he proved in this way that a
tramcar or cars approaching the station at 22 miles an hour
could make a normal stop within 200 feet . That is of no assist-
ance. The motorman had only 50 feet or at the outside 00 o r
70 feet left after he saw the respondent . No doubt had he seen
passengers at the station, he could have stopped in less than 20 0
feet . Had he been asked he doubtless would have said that h e
knew there were no prospective passengers before he reached it .
None was visible on the platform and they would not likely
remain inside, particularly after the whistle sounded . We are
concerned therefore with a motorman intending to pass th e
station without stopping. Had he discovered a prospectiv e
passenger when directly opposite the station he still had at leas t
110 feet to stop	 the length of his train .

The question remains—was he obliged to know before h e
reached the station that she might cross in front of him? I hav e
said that he was not obliged to anticipate danger until she sig-
nalled from the south track . In addition, apart from signalling,
until she abandoned the pathway, leading not across the track s
but to the station platform	 because it pointed that way, it i s
impossible to say tha he should anticipate that she
would cross in front of him . IIe did see her at that point an d
as stated tried to stop . The only other view is the extreme on e
	 and I cannot accept it—viz., that he should have seen her on
the pathway before reaching the south track and realize at that
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stage that she might cross in the face of his approach and
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warning whistle . Seeing her at a distance running, not to the

THoalpso, point of impact, but towards the station would not indicate that
v .

	

she would run in front of his tram . Conduct so rash could not
BRITIS H

COLUMBIA reasonably be foreseen while she was still on the pathway . His
It, . Co . LTD .It, . Co .

	

attention too was at least partly directed to the station platform ,
—

	

the only place where prospective passengers had any right to b e
Macdonald,

J .A

	

stationed.
I will not say, whether or not, in my opinion, it would have

been possible for the trial judge to apply the provisions of th e
Contributory Negligence Act. Viewing it independently I
cannot do so. Even if there was negligence on the motorman' s
part the case would not fall within Swadling v . Cooper, [1931 ]
A.C. 1, where not more than a second of time intervened at th e
crucial moment : nor does it apply where there is ultimat e
negligence. It is, I think, clear that if I am wrong in acquitting
the motorman of negligence the injured respondent with he r
greater mobility could have avoided the accident.

The case is somewhat similar to Montreal Tramways Co. v .

Hamilton (1918), 43 D.L.R. 243 ; she attempted to cross th e
street-car track when the tram was too close to make it safe t o
do so. If viewed on the other theory, viz ., that although it was
dangerous to make the attempt she did have time to cross bu t
because of the embankment remained too close to the car, th e
case for the plaintiff is not improved . While no legal difficultie s
are presented The Royal Trust Company v. Toronto Transporta-

tion Commission, [1935] S.C.R. 671, may be referred to. The
duty of a motorman is stated by Davis, J. There too, neither
the motorman nor the conductor were called as witnesses an d
no explanation was offered. At page 676, the judgment of
Lord Dunedin in Fardon v . Harcourt-Rivington (1932), 48
T.L.R. 215, at 216, is quoted . Where "the possibility of danger
emerging is reasonably apparent then to take no precautions i s

negligence . " That possibility, as stated, would not arise unti l
she reached the south track . He, then, by the only evidence
in the case, took all possible precautions . I may add that I
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have disposed of the case apart altogether from any questio n
of trespass .

I would allow the appeal .

MOQUARRIE, J .A. : As to the appellant's contention that th e
infant respondent was a trespasser on the appellant's property
when she was injured, I cannot see that there is any possibilit y
of her being regarded to be in that class . She had gone to tha t
station from Vancouver earlier in the day on one of the appel-
lant's tramcars and was attempting to catch a train which sh e
says she thought was stopping at the same station for the return
journey. To board the car it was necessary for her to cros s
the tracks and in her hurry so as not to miss the train she took
what she doubtless thought was a short cut across . If the train
had stopped at the station as it appeared to her to be doing she
would have been perfectly safe and could have caught it without
any trouble. Surely an intending passenger cannot be regarde d
as a trespasser under these circumstances .

As to the main ground of appeal the learned trial judge i n
delivering judgment made the following positive finding :

I can only see this case in one way . I think the motorman was wholl y
to blame for the accident . There will be judgment accordingly . . . .

With all due deference to the majority of the Court I woul d
say that in my opinion there is evidence to support that finding
and I would not disturb the judgment .

The appeal should be dismissed .

SLOAN, J .A. : The evidence in this case falls far short o f
establishing an actionable breach of duty by the defendant' s
servant towards the plaintiff . She was a trespasser at the time
and place in question and as such the only duty owing to he r
was that described by Lord Hailsham in Robert Addle & Son s
(Collieries) v. Dunbreck, [1929] A .C. 358, at 365 as follows :

The trespasser comes on to the premises at his own risk . An occupie r

is in such a case liable only where the injury is due to some wilful ac t

involving something more than absence of reasonable care . There must b e

some act done with the deliberate intention of doing harm to the trespasse r
or at least some act done with reckless disregard of the presence of the
trespasser.
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I can find no evidence in the record to support either a finding
of a "deliberate intention of doing harm" or one of "reckles s
disregard of the presence of the trespasser ."

The appeal, in my opinion, with respect, should be allowed .

O 'HLLLoRA.N, J .A . : I concur in allowing the appeal .

Appeal allowed, [cQua~•r•ie, J .A . dissenting.

Solicitor for appellant : V. Laur°sen .

Solicitor for respondents : H. Richmond .
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Lower Mainland Dairy Products Board—Orders made by the board pur- Oct . 2, 3, 5.

suant to scheme passed by authority of Natural Products Marketing
.(British Columbia) Act—Right to attack orders for lack of bona fcdes
Examination of member of the board for discovery—Scope of examina-
tion—R.S .B .C. 1936, Cap. 165 .

The Lower Mainland Dairy Products Board, pursuant to a scheme promul-

gated under the provisions of the Natural Products Marketing (Britis h

Columbia) Act, passed certain orders for the regulation of the sale of

milk . In an action questioning the validity of the orders on the groun d

that they were not made bona fide, the chairman of the board, on hi s

examination for discovery, refused to answer certain questions includin g

those as to the purpose and intent of the board in passing them .

Held, that the board is not a legislative but an administrative body an d

does not stand on any higher ground than a municipal council, and ma y

be attacked for lack of bona fides . A member of the board who i s

examined for discovery must answer any question, the answer to whic h

may be relevant to that issue .

APPLICATION by plaintiffs to compel the defendant W. E .

Williams, K.C., chairman of the Lower Mainland Dairy
Products Board, to answer certain questions put to him on hi s
examination for discovery. The facts are set out in the reasons
for judgment . Heard by McDoxALD, J. in Chambers at Van-
couver on the 2nd and 3rd of October, 1939 .

J. L. Farris, for the application .
Locke, K .C., for defendant Williams .

Cur. adv. vult .

5th October, 1939 .

McDoxALa, J . : This is an application to compel the defend -
ant if . E. Williams, K.C., chairman of the defendant boar d
[Lower 'Mainland Dairy Products Board] to answer certain
questions put to him on his examination for discovery . One
hundred and seventeen questions were asked of which some 5 4
were answered, many of them being of a purely formal nature .
This indicates how far counsel are apart in their views as t o
what matters may and may not be gone into 'en an examinatio n
for discovery.

16
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The practice in British Columbia has been settled since 190 3
when in the case of Hopper v. Dunsmuir (1903), 10 B .C. 23,
it was laid down that a party being examined must answer an y
question, the answer to which maybe (not necessarily is) relevan t
to the issues, and the examination may be conducted as a cross -
examination would be conducted at a trial.

The defendant board, pursuant to a scheme promulgate d
under the provisions of the Natural Products Marketing (Britis h
Columbia) Act, R.S.B.C. 1936, Cap. 165, had passed certain
orders for the regulation of the sale of milk . The plaintiffs
allege that the defendant board, whose members are the defend -
ants Williams, Barrow and Kilby, made the said orders with
the purpose and intention of providing for equalization of return s
to all the farmers producing milk for sale in the Lower Mainlan d
area . It is further alleged that such orders were not made bona

fide by the board but that the said orders constituted a colourabl e
attempt to disguise the true purpose of the board which is t o
provide for the equalization of such returns, and that the so-calle d
sales and resales to and by the defendant Milk Clearing Hous e
Ltd. are not in fact sales and resales but are merely colourabl e
and are intended to be made for the sole purpose of evading
the law .

The plaintiffs contend that the defendant board, having pre-
viously passed certain orders of a somewhat like nature, findin g
themselves met with the contention that such equalization o f
prices amounts to indirect taxation, shifted their ground and
passed the new orders not bona fide with a view to administering
the law but for the sole purpose of evading the law ; in other
words, that the board is attempting to do indirectly what i t
cannot do directly . That, as I understand it, is the clear issu e
between the parties and it is upon that issue and upon variou s
questions going to prove or disprove that issue that the plaintiff s
seek to examine the chairman of the board . Counsel for th e
chairman takes the position that no such examination or cross -
examination can be held either on discovery or at the trial . The
contention is that this board acting within the authority con-
ferred by the statute must not be questioned as to its policy, a s
to its motives or as to its reasons for taking any action . In
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maintaining this contention counsel places the board upon th e
same plane as a Parliament or Legislature. I think this con-
tention cannot be upheld.

The board in question is not a legislative but an administra-
tive body. It does not, I apprehend, stand on any higher groun d
than does the council of a municipal corporation and it has been
decided more than once that while the wisdom or folly of a
municipal council may not be questioned, provided it acts withi n
the limits of its jurisdiction, nevertheless when the bona fides of

the members of the council is in question the matter may be gon e
into and if bona fides is lacking a municipal by-law may be suc-
cessfully impugned. See Scott v. Corporation of Tilsonburg

(1886), 13 A .R. 233 ; Re Campbell and Village of Lanark

(1893), 20 A.R. 372, referred to by MARTIN, J.A. (as he then
was) in In re United Buildings Corporation and City of Van-

couver (1913), 18 B .C. 274, at 288 . In my opinion Mr . Wil-
liams must be ordered to attend at his own expense and answe r
the questions which, upon advice of counsel, he has declined to
answer.

Application granted .

McALLISTER v . BOARD OF EXAMINERS I N
BARBERING .

	

193 9

Mar. 30, 31 ;
Barbers Act—Board of Examiners—Failure of candidate to pass—Appeal Apri l

by candidate to County Court—Finality of—Failure of judge to refer
matter to special tribunal under section 11 (If) of Act—R .S .B .C. 1936,
Cap . 21, Sec . 11 .

The appellant took an examination before the Board of Examiners appointe d

under the Barbers Act, and failed. He appealed to the County Court

under section 11 of said Act on the grounds that the Board of Examiner s

were prejudiced against him, that they failed him with wilful inten t

notwithstanding his qualifications, and because it was and is thei r

planned policy to fail the appellant and other students in order to limi t
the number of students to be qualified to practise as barbers . The appeal
was dismissed . On appeal to the Court of Appeal :

Held, on preliminary objection, that there is jurisdiction to hear the appea l

as this case is not one involving any question of degree as to the amount



244

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

C . A.

193 9

MCALLISTER

involved, but the personal right of the appellant's means of livelihood ,
and it is difficult to distinguish in principle this lowly personal righ t

from the highest one in which members of the leading professions ar e
concerned.

IN

	

be a new trial as through some misconception of the situation the object s

BARBERING of section 11 of said statute have been frustrated, particularly in that

under the circumstances the special tribunal of three barbers established

by subsection (4) of section 11 of the Act "for inquiry and report" was
not resorted to, as it should have been .

APPEAL by plaintiff from the order of HAnz uR, Co. J. of the
20th of December, 1938, dismissing an appeal of the plaintiff
from the decision of the Board of Examiners in Barbering o f
the 20th of May, which decision of the said board failed the sai d
John Wilfred McAllister on an examination in haircutting, a n
examination under the provisions of the Barbers Act.

The appeal was argued at Vancouver on the 30th and 31st
of March, 1939, before MARTIN, C.J.B.C., MACDONALD and
O'HALLOIRAN, JJ.A.

McCrossan, K .C., for appellant.
Maitland, K.C. (Remnant, with him), for respondent, raised

the preliminary objection that there was no jurisdiction to hea r
the appeal . Under subsections (4) and (7) of section 11 of th e
Barbers Act, relief is given to those who fail in the examination ,
and there is a right of appeal under section 119 of the Count y
Courts Act, but it does not apply to this case : see Larsen v .

Coryell (1904), 11 B.C. 22 .
1lcCrossan, contra : Section 119 of the County Courts Act is

broad. There is no reason for a narrow interpretation and onc e
leave is given the jurisdiction is clear : see Faulkner v. Martens,

[1934] 4 D.L.R. 243, at pp . 244-5 .

MARTIN, C.J.B.C . (per cur°iar))) : We have considered th e
preliminary objection to our jurisdiction and we are all of the
opinion that it should be overruled .

We distinguish this case from Larsen v. Coryell (1904), 1 1
B.C. 22, a decision of the old Full Court, with my then brothe r
DUFF, now Chief Justice of Canada, dissenting, because w e

v.

	

Larsen v . Coryell (1904), 11 B.C . 22, distinguished.
BOARD of Held, further, reversing the decision of HARPER, Co . J ., that there should

EXAMINERS
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think on examining that case that it is based upon two element s
which are not present here, viz ., the learned Chief Justice drew
attention to the "grotesque" consequences that would be involve d
by allowing appeals from the Small Debts Court, and also tha t
the special Act created a Court of petty jurisdiction and provide d
for a choice of tribunals to which appeals might be taken there -
from : those two elements are absent herein .

Furthermore, this case is one not involving any question o f
degree as to amount, but the personal right of this man's mean s
of livelihood, and while it is a humble occupation yet if we
extend Larsen' s case to cover this the consequences might be
very awkward, because it would be very difficult to distinguis h
in principle this lowly personal right from the highest one in
which members of the leading professions are concerned .

Preliminary objection overruled .

McCrossan, on the merits : This man's apprenticeship ha s
been served . The case of Harley v. Barbers' Association of

British Columbia (1936), 50 B .C. 327 does not apply here at

all . The provisions of subsections (3) and (4) of section 11 o f
the Barbers Act should have been put in operation .

Maitland : The issue was fraud but it comes down to the just

and equitable rule : see Loch v. John Blackwood Ld., [1924]
A.C. 783, at p . 788 ; Armes v. Russell (1924), 33 B .C. 303 ;
Rex v. Bush (1938), 53 B .C. 252 ; Thompson v . British

Medical Association (N.S.W. Branch), [1924] A.C. 764, at
p. 778 ; Halsbury's Laws of England, 2nd Ed ., Vol . 5, p. 546.

McCrossan, in reply, referred to Local Government Board v .

Arlidge, [1915] A.C. 120, at p . 138 ; Parker v. The Great

Western Railway Company (1844), 7 Man. & G. 253 ; Attor-

ney-General v. Barnet District Gas & Water Co . (1909), 10 1
L.T. 651, at p. 656 .

	

Cur. adv. vult .

17th April, 1939 .

MARTIN, C .J .B.C. : We are of the opinion, unanimously, tha t
the appeal should be allowed and a new trial ordered . We feel ,
briefly, that through some misconception of the situation by all
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1939

	

section 11 of the statute—the Barbers Act, Cap . 21, R.S.B.C .
MCALLISTER 1936—have been frustrated, particularly in that under th e

V.

	

circumstances the special tribunal of three barbers establishe d
BOARD OF

EXAMINERS by the Act "for inquiry and report" was not resorted to as i t

BARBERING should have been, as the matter now presents itself .

MACDONALD, LA . : I agree. I would add that if on a
new trial the point is reached where the question is referred t o
three barbers who are members of the association (Cap. 21 ,
R.S.B.C. 1936, Sec . 11 (4)) for inquiry and report, I trust th e
powers conferred by the Legislature, not only on the board but
upon the three members of the association thus selected will b e
fairly exercised to the end that it cannot truthfully be said tha t
there is an ulterior purpose in view, viz ., using these powers so
conferred as a means of limiting the number of barbers admitte d
to practise in that trade regardless of qualifications . Such con-
duct would render the proceedings nugatory.

There is too no reason under the wording of subsection (4 )
("inquiry and report") why the three members selected shoul d
not inquire by demonstration as to the competency of the appel-
lant and report back to the judge .

O'HALLORAN, J .A. : I concur in allowing the appeal an d
directing a new trial .

Appeal allowed ; new trial ordered .

Solicitors for appellant : JicCrossan, Campbell & Meredith .
Solicitors for respondent : Maitland, Maitland, Remnant &

Hutcheson.
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HOLLYWOOD THEATRES LIMITED v .
TENNEY ET AL. (No . 3) .

Mar. 24, 27 ,
Trade unions—Contract between theatre owners and union—Dispute as to 28, 29, 30 ;

interpretation—Watching and besetting theatre—Object to compel Sept . 19.

acceptance of union's interpretation—Nuisance—Injunction—Damage s
—R.S .B .C. 1936, Cap . 289 .

Mrs . Fairleigh was manager of the Hollywood Theatre in Vancouver, sh e

and her husband being the owners, and the husband was a qualifie d

projectionist. The regulations under the Fire Marshal Act require th e

presence of two projectionists in each booth . In October, 1937, Mrs.

Fairleigh entered into an agreement with the British Columbia Pro-

jectionists' Union whereby she agreed to employ only projectionist s

supplied by the union "except and only when members of her famil y

are not available." At this time Mrs . Fairleigh's son was studying to

become a projectionist, and on March 26th, 1938, he became qualifie d

and took out a projectionist's certificate . The union projectionist

who was employed as second projectionist in the theatre was then

dismissed and the son took his place. The union protested that it wa s

understood that only one member of the family would act at a tim e

and that one union man would always be employed . The union pickete d

the theatre and carried on a system of watching and besetting befor e

the entrance . In an action for damages and an injunction, it wa s

held that the defendants acted in concert on a prearranged plan and i n

pursuance thereof, without authority, were attempting to compel th e

plaintiff to do what it was not legally obligated to do in conducting

its business, and the plaintiff was entitled to judgment .

Held, on appeal, affirming the decision of MCDONALD, J . (MARTIN, C .J .B .C .

dissenting in part), that it was a concerted plan by the defendants to

damage the plaintiff's business to such an extent that it would be force d

to accept the defendants' interpretation of the contract, and does no t

come within the protection of the Trade-unions Act .

APPEAL by defendants from the decision of McDoNALD, J.
of the 28th of December, 1938 (reported, 53 B .C. 389) in an
action for a declaration that the defendants, their and each of
their servants or agents have unlawfully damaged the plaintiff
by publishing defamatory statements of or concerning th e
plaintiff and its business and by creating or causing a nuisanc e
adjacent to the plaintiff's premises and by molesting, threaten-
ing and seeking to intimidate the plaintiff's patrons and by
watching and besetting the plaintiff's premises with a view to
compelling the plaintiff to do something that it is not compelled
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to do, for damages and for an injunction . All interim injunction
was granted by McDo BALD, J. on the 21st of June, 1938, and
an appeal from his order was dismissed. On the application
of the plaintiff at the trial, a representative order was made that
certain defendants for the purposes of this action represent and b e
authorized to defend the action on behalf of all persons constitut-
ing the British Columbia Projectionists' Society, Local No . 348 ,
and that other certain defendants represent the Vancouver, New
Westminster and District Trades and Labour Council . Judg-
ment was given in favour of the plaintiff by granting a perpetua l
injunction. The plaintiff is a private company whose share-
holders are R. E. Fairleigh, Mrs . Fairleigh and their son David.
Mrs. Fairleigh owns the building in which the company operates
a moving-picture theatre on Broadway, and she is the manager .
Mr. Fairleigh is a qualified projectionist . Differences arose i n
the Fall of 1937, which was followed by a strike of projection-
ists, resulting in the closing of the theatres. Differences were
finally adjusted and contracts with the union for a two-year
period were approved . Contracts were sent out to the variou s
theatre owners to sign and one was sent to the plaintiff . On the
5th of October, 1937, Mr . Fairleigh signed the contract whic h
provided that the theatre would employ only projectionists sup -
plied by the union, but Mr. Fairleigh inserted an addition there-
to as follows :

Except and only when members of the family of the party of the first par t

are not available.

The contract was handed back to one Pollock, the president of
the union. It was then executed by the officials of the union an d
mailed back to Fairleigh. A union projectionist, one Nicholls ,
was at this time working for the plaintiff but in March, 1938 ,
was given notice discontinuing his employment, Fairleigh giv-
ing as a reason therefor that his son David, who had been study-
ing to become a projectionist, was now licensed as a projectionis t
and he would take over the position, father and son working i n
the booth together . The defendants claimed that Mrs. Fairleigh
had told them that when David was licensed Mr. Fairleigh
would retire from personally operating the booth . The union
representatives tried to come to an arrangement with Mr . Fair-
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leigh, but he would not do anything, and the union started
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picketing on May 7th, 1938 .

	

1939

The appeal was argued at Vancouver on the 24th and 27th to HOLLYWOOD

the 30th of March, 1939, before MARTIN, C .J.B.C ., Mo tARRIE THEATRE S
LTD .

and O ' HALLORAN, J.A.

	

v.
TENNEY

J. A. Campbell (Beckett, with him), for appellants : The
learned judge below expressly found there was nothing in th e
demeanour of the witnesses that would assist in arriving at a
conclusion as to credibility, so that the Court of Appeal is there -
fore untrammelled by any finding below : see Raymond v. Town-

ship of Bosanquet (1919), 59 S.C.R. 452, at p. 460 ; Mont-

gomerie & Co ., Limited v . Wallace-James, [1904] A .C. 73, a t
pp. 75 and 83. There were serious matters in difference beside s
the understanding of the parties in respect to this agreement ,
and the strict legal effect, scope and interpretation of the con -
tract in which Fairleigh inserted an exception clause . There
was the background of a general strike which the contract was
designed to settle, and there was the understanding given t o
various union members by Mr . and Mrs. Fairleigh themselves ,
including the business agent of the union, namely, that Mr. Fair-
leigh would retire when his son was ready to take charge of th e
projection booth. Exceptions in a contract are to be construe d
strictly against the party in whose favour they are inserted : see
Halsbury's Laws of England, 2nd Ed ., Vol. 7, p. 327. The
exception clause is unintelligible . Parol evidence is admissibl e
to clarify ambiguity : see Halsbury, supra, p. 340 ; Bank of

New Zealand v . Simpson, [1900] A.C. 182, at p . 188. A non-
union projectionist, Robinson, was engaged at various times b y
the Hollywood Theatre . He also trained apprentices in th e
theatre, which was a violation of the contract . The learned tria l
judge failed to comprehend the scope of the grievances involved .
They contend we conspired to injure them. We say there was
no conspiracy to injure and no illegal means were employed .
The defendants' acts and conduct are kustified under the Trade-
unions Act of British Columbia and at common law . What was
done was to protect and defend the trade interests or purpose s
of the defendants, and was lawful : see Sorrell v . Smith, [1925]
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A.C. 700, at pp . 712-14. This is shown by the efforts of both
the union and the Trades Council to adjust all differences wit h
Fairleigh in an amicable way. The learned judge quotes no
authority and gives no reason for disregarding this evidence .
Facts probative of the main facts are admissible : see Halsbury' s
Laws of England, 2nd Ed ., Vol. 13, p . 554. The state of a
man's mind is a matter of fact and so the subject of evidence :
see Edgington v . Fitzmaurice (1885), 29 Ch. D. 459, at p.
483 ; In re Grove. Vaucher v . The Solicitor of the Treasury
(1888), 40 Ch . D. 216, at p. 242. The learned judge mis-
directed himself in ignoring the evidence of various conference s
with Fairleigh. The acts of the defendants were justified if
done, not with the intent to injure but with intent to further
legitimate trade purposes : see Halsbury's Laws of England, 2nd
Ed., Vol . 27, p. 657 ; Mogul Steamship Company v . McGregor,
Gow & Co., [1892] A .C. 25 ; Sorrell v. Smith, supra ; Sweeney
v. Coote, [1907] A.C. 221, at p . 222 ; Allen v . Flood, [1898]
A.C. 1, at p. 128 ; Sleuter v . Scott (1915), 21 B .C. 155 . The
defendants' acts were justified : see Halsbury's Laws of England,
2nd Ed., Vol . 27, p. 660. The learned judge followed Allied
Amusements Ltd. v. Reaney, [1937] 3 W.W.R. 193, and Schu-
berg v. Local No. 118, International Alliance Theatrical Stage
Employees (1927), 38 B .C. 130, following Quinn v . Leathem,
[1901] A .C. 495 . All three are distinguishable as in these case s
the purpose was violence. There is no intent to injure here : see
Bulcock v . St . Anne 's Master Builders' Federation (1902), 19
T.L.R. 27 ; Hay v . Local Union No. 25, Ontario Bricklayers e t
al., [1929] 2 D.L.R. 336 . Peaceable picketing for the purpose of
obtaining information is lawful : see Besler v. Matthews,
[1939] 1 W.W.R. 113, at p. 128 ; Ward, Lock, and Co. (Lim-
ited) v. The Operative Printers ' Assistants ' Society (1906), 2 2
T.L.R. 327. The plaintiffs rely on J . Lyons & Sons v . Wilkins,
[1896] 1 Ch . 811, but that case was decided on a statute and
the facts are radically different . The word "person" in the
Trade-unions Act is referable to members of the public
generally : see Re The Township of King and The Mary -
lake Agricultural School and Farm Settlement Association ,
[1939] O .R. 13. No illegal means were used, merely hand -
bills and peaceful picketing. The placing of the plaintiff
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on the non-patronage list was done bona fide and for the further-
ance of the trade interests : see Ware and De Freville Ld. v .

Motor Trade Association, [1921] 3 K.B. 40 ; Peto v . Apperle y

(1891), 35 Sol. Jo. 792 ; Jenkinson v. Nield (1892), 8 T.L.R .
540 ; Hardie and Lane, Ltd. v. Chilton, [1928] 2 K.B. 306, at
p. 313 ; Thorne v. Motor Trade Association, [1937] A.C. 797 ,
at p . 804. The evidence of Fairleigh is full of animus and bias ;
he is contradicted throughout the trial. There was error in
granting a representative order to the plaintiff : see Mercantil e

Marine Service Association v . Toms, [1916] 2 K.B. 243, at p .
246 ; United Mine Workers v . Williams (1919), 59 S .C.R. 240 ;
Walker v. Sur, [1914] 2 K .B. 930 ; London Association for

Protection of Trade v. Greenlands, Limited, [1916] 2 A.C. 15,
at p. 39 ; Russell v. Amalgamated Society of Carpenters and

Joiners, [1912] A.C. 420, at pp. 430-1 ; Halsbury's Laws of
England, 2nd Ed., Vol . 26, p. 17. The union and the Trades
Council are not legal entities and as such are not capable o f
being sued or having judgment against them : see Metallic Roof-

ing Co. v. Local Union No . S0 (1905), 9 O.L.R. 171. Any
damage recoverable must be shown to be due to an illegal act o f
the defendants : see Vulcan Iron Works v . Winnipeg Lodg e

(1911), 21 Man. L.R. 473 . There is no effort to segregate any
damages for illegal acts, if any, from damage which may hav e
been otherwise suffered : see Varner v. Morton (1919), 46
D.L.R. 597 ; Gibbins v. Metcalfe (1905), 15 Man . L.R. 560 .

Bull, K.C., for respondent : The respondent business was a
family affair and claims the right to operate it as such so lon g
as it abides by the laws of the Province, including the regulation s
relating to the operation of a moving-picture theatre . In the
absence of contractual obligation to the contrary, respondent i s
entitled to employ non-union men . The respondent's obligation
under the contract is to employ projectionists supplied by th e
union only when members of the family are not available.
There was no attempt by appellant to prove at the trial that ther e
was any collateral oral agreement varying the terms of the con -
tract . The appellants tried to accomplish their ends by coercion .
The situation here is supported by Allied Amusements Ltd.
v . Reaney, [1936] 3 W.W.R. 129, at p. 134. To watch and
beset a man's house with a view to compelling him to do
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or not to do what is lawful for him not to do or to do is wrongfu l
and without lawful authority : see J . Lyons & Sons v . Wilkins ,

[1899] 1 Ch . 255. Watching and besetting is wrongful, (1 )
because it is an offence within section 50 (f) of the Criminal
Code, and (2) because it is a nuisance at common law : see
Schuberg v. Local No. 118, International Alliance of Theatrical

Stage Employees (1927), 38 B.C. 130. There was never any
difficulty between the respondent and its employees, and no basi s
is laid for the application of the Trade-unions Act. The Act was
intended to give immunity to a certain extent for things done
by labour unions and officers of unions in upholding the right s
of employers and the principles of trade unions, but "a labour
dispute or trouble" is necessary before section 4 of the Act can
be invoked. The respondent submits that if the fact that th e
parties differed as to the proper construction of the contract in
question could be said to be a "labour grievance or trouble," befor e
said section 4 of the Act can have any application there must be i n
existence a "labour grievance or trouble" ejusdem generis with the
particular words "strike or lock-out," and that the words "labour
grievance or trouble" in the section must be interpreted ejusdem

generis with such particular words. This is a clear case for th e
application of that doctrine : see Halsbury 's Laws of England ,
2nd Ed., Vol . 31, p. 495, sec. 631. Prior to trial respondent
applied in Chambers for a representation order giving th e
plaintiff leave whereby all members of the projectionists ' union
and the Trades and Labour Council respectively would be rep-
resented in the action by their officers respectively joined a s
defendants. The matter was referred to the trial judge when i t
was argued, and the order was granted . There has been no
appeal from that order and it still stands : see Taff Vale Railway

v . Amalgamated Society of Railway Servants, [1901] A .C. 426 ;
Metallic Roofing Co . v. Local Union No . 30 (1905), 9 O.L.R .
171, at p . 177 ; Barrett v. Harris (1921), 69 D .L.R. 503 ;
Sykes v. One Big Union, [1934] 1 W.W.R. 655 ; Shapiro v .

Toronto Council, K . of C . (1926), 29 O .W.N. 416 ; The Cum-

berland Coal & Ry . Co.'v. McDougall, et al . (1910), 44 N .S.R .
535 ; Mitchell v. Forster (1928), 35 O.W.N. 203. Metallic

Roofing Co . v. Local Union No. 30, supra, should be followed .
Campbell, replied .

Cur. adv. vult .

C . A.

193 9

HOLLYWOOD

THEATRE S
1.m .

V .
TENNEY



LIB'.]

	

BRITISH COLUMBIA REPORTS.

	

253

19th September, 1939.

	

C . A.

_MARTIN, C .J .B.C . : The appeal is dismissed, I dissenting in

	

193 9

part .
HOLLYWOO D

I will just briefly give my reasons for dissenting, for the time THEATRE S

being, the matter being one of considerable importance . I think

	

LTD .

the case is governed by section 4 of the Trade-unions Act, Cap . TENNE Y

289, R.S.B.C. 1936, and I think that there was here a "labou r
grievance or trouble," even though it might not originally hav e
had that aspect—which I am not prepared to say—but never-
theless as the matter progressed it did assume that aspect an d
come within the definition of section 4 of a "labour grievance o r
trouble ." And therefore by the several provisions of that statut e
—which are not to be found, be it noted, in any other Provinc e
of Canada, or in England, and therefore the cases must be rea d
in that light, and they are not analogous to but anomalous to
our statute—I think that the defendants were entitled, as th e
statute says, to "publish information," and to "warn," and t o
"urge," as therein provided. But I think that they did trans-
gress the statute and go beyond it, and are not entitled to its
protection, when they arranged to hold and put in force the
"mass demonstration" 	 on 11th June—which is particularly
objected to, and which was the immediate cause of the injunc-
tion being granted . Prior to that, their actions I think cam e
within the statute and so they are not liable for the result thereof,
being protected thereby.

I intend, if time permits, to write a judgment amplifying m y
views, as the matter is a very important one . But I have not
departed at all from the view that I took in the Sclauberg ease
(1927), 38 B.C . 130 ; in fact, after further consideration of it,
I am confirmed therein .

But it ought to be added that I also think the appeal shoul d
be allowed on another ground, to a certain extent, and that is
this, that there was no jurisdiction in the learned judge belo w
to make the representative order which was the cause of so muc h
discussion on the argument before us . I shall say no more a t
present .

IMCQ[TAI.RTE. J.A. : I agree with my brother O'HALLORA N
that this appeal should be dismissed. As I see it this was an
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I cannot draw any distinction between the mass demonstra-

tion by the appellants, which we are all agreed was unlawful ,
and the other picketing, hand-bills, "We do not patronize" list ,
circulars and propaganda for which the appellants were als o
responsible . It was all a concerted plan by the appellants to
damage the respondent ' s business to such an extent that it woul d
be forced to accept the appellants ' interpretation of the contract,
or they
without lawful justification, were attempting to compel the plaintiff to

do what it was not legally obliged to do in conducting its business ,

to quote Donovan, J ., referred to in Allied Amusements Ltd. v .

Reaney, [1936] 3 W.W.R. 129, at 134, cited by my brother
O'HALLORAx. This was not a labour dispute but a high-hande d
proceeding which surely does not come within the protection of
the Trade-unions Act.

As to the jurisdiction of the trial judge to make the repre-
sentative order I would adopt the reasons of my brother O'HAL-
LORAN whose judgment I have had the privilege of perusing.

On the question of damages I also agree that we should not
disturb the judgment of the learned trial judge .

O'HALLORAN, J .A . : One group of appellants are the officer s
and trustees of British Columbia Projectionists Local 1 o . 348
of the International Alliance of Theatrical Stage Employees an d
Moving Picture Machine Operators of the United States an d
Canada ; the other group are officers and trustees of the Van-
ouver, New Westminster and District Trades and Labou r
Council . The respondent, a private company in which the sol e
shareholders are R. E . W. Fairleigh, his wife, and their son
David, owns and operates a moving picture theatre on Broadwa y
West in suburban Vancouver . The appellants seek to set aside
a judgment for $2,000 damages awarded against them with an
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attendant injunction, after a six-day trial before the learne d
trial judge Mr. Justice MCDONALD, for "picketing" the respond-
ent's movie-picture theatre, and interfering with its busines s
under circumstances to be related . Reference should be made
at the outset to the background of the differences between th e
projectionists' union and the respondent . I have in mind what
a former Chief Justice of this Province (HUNTER, C.J.B.C . )

said in Graham v. Knott (1908), 14 B .C. 97, at pp. 106-7 :
In no case is there a greater obligation on the Court to be alert to main-

tain the rights of both parties than in that originating in trade or labou r

disputes, for in none is it more difficult for the Court to satisfy all persons

that it has lived up to the time-honoured tradition that it holds an eve n

scale. . . . It is necessary that the Court take especial precautions t o

get a thorough understanding of the facts before it can decide . . . .

On July 2nd, 1936, the Lieutenant-Governor in Counci l
amended an existing regulation to provide that, subject to th e
installation of certain safety devices, every moving-picture
theatre equipped with two or more kinematographs could operate
with one licensed projectionist (instead of two as theretofore) ;
it was to become effective on the 1st of January, 1938 . Opposi-
tion developed and the Provincial Government appointed J . M.
Coady, Esquire, of Vancouver, a well-known barrister of th e
Province, a Commissioner to investigate . Mr. Coady reported
in September, 1937, in favour of the amended regulation per-
mitting one licensed projectionist . Shortly thereafter the pro-
jectionists' union began negotiations with the Vancouver theatr e
operators for a two-year contract requiring employment of tw o
projectionists instead of one, as would be permitted by th e
amended regulation when it came into force . When the theatre
operators insisted on a three or four-month contract instead of a
two-year contract, the projectionists' union called a strike . After
the strike had lasted two days the theatre operators capitulate d
and accepted the union's terms ; that is to say they were force d
by the strike to employ an additional projectionist in eac h
theatre, although an independent commission found after a
thorough investigation that it was not necessary. It should be
added that on the 27th of September, 1937, an order in counci l
was passed extending the coming into force of the one-man regu-
lation until the 1st of January, 1939, but on the 13th of Sep -
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tember, 1938, another order in council was passed cancelling th e
one-man regulation entirely .

Following the strike, the respondent as one of the theatr e
operators, on the 5th of October, 1937, entered into a contrac t
with the projectionists' union. The present trouble between th e
parties arose out of the interpretation of one paragraph of tha t
contract reading :

The party of the first part agrees to employ only projectionists supplie d
by the party of the second part . Except and only when members of the

family of the party of the first part are not available.

The issue relates to the last clause thereof :
Except and only when members of the family of the party of the first part

are not available .

These words were not in the contract when it was presented to
Fairleigh by Pollock the president of the union ; they wer e
inserted under these circumstances : Fairleigh, who was a
licensed projectionist, expected his son David would complet e
his apprenticeship in March, 1938 (some five months later), an d
would then become a licensed projectionist . Fairleigh explaine d
this to Pollock and told him the clause would have to be amended
because when David became licensed the respondent would no t
need a projectionist from the union as he and David would serv e
as the two licensed projectionists required under the existin g
regulation . Fairleigh then took the contract, wrote in the word s
above mentioned, signed it on behalf of his wife and handed i t
back to Pollock. Some weeks later a copy was returned to hi m
duly executed by the projectionists ' union .

When David Fairleigh obtained his licence in March, 1938 ,
a licensed projectionist, in the respondent's employ and a mem-
ber of the union named Nicholls, was then given two weeks'
notice, the requisite notice for dismissal according to the contract.
Thereafter Fairleigh and his son David operated the projec-
tionist machines . The union objected to Nicholls' dismissal on
the ground that the above-mentioned clause in the contract mean t
that the respondent should employ one union projectionist in an y
event who was not a member of the Fairleigh family . The
respondent contended this was so only if there were no members
of the Fairleigh family available. Failing to induce th e
respondent to accept its interpretation of the contract, the union



LIV.]

	

BRITISH COLUMBIA REPORTS .

	

25 7

G . A.

1939

HOLLYWOO D
THEATRE S

LTD .

V .
TENNEY

O'Halloran ,
J .A.

attempted to compel it to do so by "picketing" the theatre from
the 7th of May to the 21st of June, 1937, when an interim
injunction was obtained .

On the 7th of May, 1938, two "pickets" commenced patrollin g
the front of the theatre ; they paraded in opposite directions
and wore white coats bearing an inscription to the effect that
Hollywood Theatre did not employ members of projectionists '
union affiliated with the Vancouver, New Westminster and Dis-
trict Trades and Labour Council . Two days later the number o f
"pickets" was increased to four, parading in pairs, in opposit e
directions. This "picketing" was conducted under the supervision
of the business agent of the projectionists' union ; two kinds o f
hand-bills were printed and distributed . Passers-by and would-be
patrons were intercepted and given these hand-bills by othe r
union agents in plain clothes . A picket dressed in plain clothes
often paraded with the others and warned would-be patrons no t
to patronize the theatre as it was a "scab" theatre. One witness
was given a hand-bill a mile and a half from the theatre ; another
witness who intended to go to the theatre with his youn g
daughter, did not do so ; he said
as I was approaching it I saw these pickets about, and decided I would no t
go, as I did not want any trouble ;

two other witnesses gave evidence they were accosted by a person
in plain clothes giving out hand-bills and warned the theatre was
unfair to organized labour .

On Saturday night, the 11th of June, there was a mass demon-
stration of some 60 to 70 "pickets" organized in front of th e
theatre ; they represented some 24 different unions and trade s
in addition to the projectionists' union, all having membership
in the Vancouver, New Westminster and District Trades an d
Labour Council . They wore white coats with sashes showing th e
different unions they represented and bearing the inscriptio n
"We do not patronize ." Crowds assembled . The "pickets"
paraded in front of the entrance to the theatre in two snak e
lines, giving the effect of a circle, with the result that in effect
entrance to the theatre was obstructed . There was no evidence
given of violence or threats of physical injury . In addition the
respondent was placed on the "We do not patronize list" of the

17
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Vancouver, New Westminster and District Trades and Labou r
Council, which was published in its official organ "The Labou r
Statesman ." Both the projectionists' union and the Trades an d
Labour Council authorized and concurred in what was done . As
a result the respondent suffered damage. Special reference
should be made to the larger of the two hand-bills, some 6,00 0
copies whereof were distributed to houses and shops within si x
blocks of the theatre in each direction, that is among the peopl e
who would be regarded as patrons or prospective patrons of thi s
suburban theatre, as the heading itself indicates :

To Hollywood Theatr e

Patrons :

THE TRUE STORY

Last October a contract was signed with the Hollywood Theatre for tw o

years to employ one union man . The owner inserted a clause to the effec t
that his son would be permitted to work there when he was successful in

procuring a Government Projectionist Licence, this was satisfactory to th e

union, with the understanding that he, the owner, would himself leave th e

projection-room and still employ one union man, Contrary to this agree-

ment, when his son was able to go to work he locked the union man out,

while the owner was holding down two jobs by conducting an Equipmen t

and Supply Store on Davie Street during the daytime and working as a

projectionist and managing the Hollywood Theatre at night .

The union was not responsible for the colored people marching in front

of the Hollywood Theatre . It was an attempt to ridicule our pickets and

a Dominion Act of Parliament which permits peaceful picketing .

Would you call this fair to organized labour ?

B .C . Projectionists' Society ,

Local No . 348 ,

I.A .T.S.E. & M.P .M .O .

This hand-bill labelled the "true story" confirms other evidence
that the real issue between the parties and the real and onl y
reason for the "picketing" was the appellants' insistence tha t
the respondent accept its interpretation of the above-mentione d
clause in the contract . The title and language of this hand-bil l
left the learned trial judge no alternative but to conclude as h e
did in these words [53 B .C. 395] :

The real matter which was in issue, has continued throughout to be in

issue, and is still in issue, is that the defendants insist upon a construction

of the contract which the plaintiff insists the contract cannot possibly bear.

In my opinion that is the issue and the only issue of substance which has

given rise to this litigation .

It is stated in the hand-bill and maintained by the appellants
in argument that the above-mentioned clause in the contract
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was subject to a further understanding or verbal agreemen t
between the parties . But this is negated by an explicit term o f
the contract (which was prepared by the union), for the second HOLLYWOOD

to last clause therein reads as follows :
All previous contracts are hereby cancelled and this contract is no t

subject to any other understanding or agreement either written or verbal .

The appellants led evidence to support the alleged verbal arrange-
ment . The learned trial judge held such evidence should b e
inadmissible, but rather than decide the action on that groun d
alone, he found (with which I agree) that even if such evidenc e
were admissible, it fell far short of establishing any agreement
in variation of the written terms of the contract . In my view
the evidence relating to the alleged verbal variation of the con-
tract is inadmissible. If for no other reason, a specific ter m
of the contract makes it so .

The purpose of "picketing" was to influence the people resi-
dent in the suburban area tributary to the theatre to refrain
from patronizing it ; that is to say the purpose was to inflic t
such financial injury upon the respondent that it would be com-
pelled to accept the union's interpretation of the contract or els e
go out of business. The Trade-unions Act, Cap. 289, R.S.B.C .
1936, introduced in this Province in 1924 exempts a labour
union from liability for "publishing information" concerning
a labour dispute and for "warning" and "urging" workmen not
to seek employment with or patronize an employer party to th e
dispute. We are concerned to determine whether what was don e
in this case comes within these statutory exemptions, as i s
claimed by the appellants. Two important questions appear—
first, whether what was done—described by the appellants a s
"peaceful picketing"—is permitted as such by the statute ; and
secondly, whether the appellants could exercise their statutor y
exemptions to enforce the union's interpretation of its contrac t
with the respondent. Counsel for the appellants contended that
the existence of a contract strengthened his position within th e
statute .

In approaching these questions it is to be borne in mind tha t
this is not an ordinary labour dispute in which the appellant s
seek to improve their conditions of employment by a strike

THEATRE S

LTD.
V.

TENNEY

O'Halloran ,
J.A .
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accompanied by "picketing" of the employer's premises. On the
contrary, it involves interpretation of an existing contract t o
which the projectionists' union is a party and by which it i s
bound in law. The union had not rescinded the contract, nor
had it taken any legal action for the alleged breach . The respond-
ent has said in effect in these proceedings,
I acknowledged the projectionists' union and entered into a contract with it ;

now the union refuses to live up to that contract and seeks to compel m e

by moral coercion and economic pressure in the form of unlawful "picketing "

to agree to a breach of that contract which it considers in its interest t o

impose upon me. I adhere to the contract and ask the Courts of this countr y

to give me damages for losses inflicted upon me by the union in its unlawfu l

attempts to compel me to do so .

Throughout the argument the appellants have adhered to th e
term "peaceful picketing . " Before discussing the legality of
what was done, it should be said at once that in my view at
least the term "peaceful picketing" has no place in the law of
this Province. It is a negation in terms, for "picketing" as
conducted here cannot be described as peaceful . While violenc e
did not occur, it was not due to lack of provocation ; the display
of organized labour strength and the atmosphere of labour power ,
cowed active opposition and discouraged retaliatory or protec-
tive measures which would have led inevitably to violence .
Without intimidation, obstruction and moral coercion it was
useless for the purposes employed ; with them it was provoca-
tive. Professor Dicey in the introductory chapter to the "Law
of the Constitution," 8th Ed ., at p . xl ., wrote :

Hence the invention of that self-contradictory idea of "peaceful picketing, "

which is no more capable of real existence than would be "peaceful war" or

"unoppressive oppression "

In American, Steel Foundries v. Tri-City Council (1921), 257

U.S. 184, Mr. Chief Justice Taft in delivering the majorit y
opinion of the Supreme Court of the United States observe d
at p . 205 :

The numbers of the pickets in the groups constituted intimidation . The

name "picket " indicated a militant purpose, inconsistent with peaceabl e

persuasion . The crowds they drew made the passage of the employees t o

and from the place of work, one of running the gauntlet . Persuasion o r

communication attempted in such a presence and under such conditions wa s

anything but peaceable and lawful .

The first question to determine is whether what was done by
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130. The Court being equally divided, the judgment of the
learned trial judge, the late Mr . Justice GREGORY (1926), 37

B.C. 284, awarding damages against the union, was upheld . In
that case no contract existed and the picketing occurred during
a strike of employees ; it does not appear from the report tha t
the picketing was engaged in by persons not belonging to th e
local union whose members were directly affected . Furthermore
it does not appear from the report that an organized patrol too k
place to the extent and in the manner that occurred here . No
organized mass demonstration occurred. In fact from the
report it appears that the plaintiff there admitted most of i t
was "joking and making fun ." Such an admission would, o f
course, greatly weaken charges of intimidation, obstruction an d
moral coercion. What took place in the Schuberg case was
therefore of a much milder and less aggressive character, con-
cerning terms and conditions of employment and by the peopl e
directly affected, and with no relation to an existing contract ;
yet in the result the judgment against the union was upheld .

Because of difference in legislation little assistance in th e
interpretation of our Trade-unions Act may be obtained from
the English decisions . It is true that the English Trad e
Disputes Act, 1906, permitted a person in furtherance of a trad e
dispute "to attend at or near" a place of business or residenc e
for the purpose of peacefully "obtaining" or "communicating"
information or of peacefully "persuading" any person to work
or abstain from working. No assistance in its interpretation i s
available, however, for section 4 (1) thereof gave complet e
immunity for wrongful acts, by the simple expedient of provid-
ing that no Court should entertain an action against a trade unio n
or its members in respect of any tortious act alleged to have been
committed by or on behalf of the trade union. It should be
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noted also that in England 21 years later, by section 3 (1) of
the Trade Disputes and Trade Unions Act, 1927, the right "t o
attend at or near" a place of business or residence for the pur-
pose of "obtaining" or "communicating" information or "per-
suading" any person to work or abstain from working wa s
declared unlawful :
if they so attend in such numbers or otherwise in such manner as to b e
calculated to intimidate any person in that house or place, or to obstruc t
the approach thereto or egress therefrom, or to lead to a breach of th e
peace ; . . .

In section 3 (2) thereof the expression "intimidate" as use d
above, is declared to mean :
to cause in the mind of a person a reasonable apprehension of injury t o
him or to any member of his family or to any of his dependants or o f
violence or damage to any person or property ,

and the expression "injury" last used above, is defined to include :
injury to a person in respect of his business, occupation, employment o r
other source of income, and includes any actionable wrong.

It will be shown shortly that (1) the exemptions relating to
"communication" and "persuasion" in section 2 (1) of the
English Act of 1906 appear almost word for word in part o f
section 20 of the Clayton Act passed by Congress of the United
States in 1914 ; the language in, our own statute is hereafter
related thereto ; (2) section 20 of the Clayton Act is more
explicit and wider than the British Columbia Trade-unions Act ;
(3) the Clayton Act has been interpreted by the Supreme Court
of the United States to prohibit the kind of "picketing" whic h
occurred in this case ; (4) the interpretation of what constitutes
"communication" and "persuasion" in the Clayton Act wa s
similar to that adopted in effect in the English Act, 1927 .
Decisions of the United States Supreme Court cited hereafte r
carry greater effect because the local projectionists' union is a
member of the great United States union and is governed to a
large extent by the latter's policy ; likewise the movie-picture
theatres are affected in their operation in so many ways by what
is done in the United States . I regard as apropos in this respect ,
what was said by Lord Atkin in Beres ford v. Royal Insuranc e

Co., [1938] A .C. 586, at p . 600, when he referred to the
importance of uniformity of result in the Courts of the United
States and Great Britain in matters of strong mutual interest.
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statute which has already been the subject of divided opinio n
in this Court in the Schuberg case . I am impelled furthe r
towards this view in the absence of more comparable Canadia n
or English legislation.

I shall refer to Truax v . Corrigan (1921), 257 U.S. 312. The
circumstances of the "picketing" and the statute law will b e
compared with and applied to the case under review. In the
Truax case a restaurant in Bisbee, Arizona, was "picketed"
during a strike of cooks and waiters arising out of a disput e
concerning the terms and conditions of employment of members
of their union ; the purpose of the "picketing" was to end th e
strike and compel an eight-hour day and employment of unio n
cooks and waiters . In the case at Bar there was no strike but the
purpose of the "picketing" was to enforce the union's interpreta-
tion of its contract with the employer ; in the Truax case no
contract existed. In both cases (a) union pickets patrolled th e
front of the employer's premises with banners or signs indicatin g
the employer was unfair to organized labour ; (b) would-be
customers were intercepted and given hand-bills stating the
employer had broken faith with the union ; (c) the epithet
"scab" well-known to be opprobious in labour circles was applied ;
(d) no violence occurred . In the Truax case the "picketing"
appears to have been more vociferous and the references to th e
employer personally to have been more offensive ; but in each
case the employer was held up to public opprobrium . In the
Truax ease no evidence appears of an organized demonstration o f
some 60 to 70 pickets in front of the theatre such as occurred i n
this case on the 11th of dune. This distinction is important t o
remember in considering the judgments later referred to .

Section 20 of the Clayton Act considered in the Truax case
is now set out for comparison with the British Columbia Act ;
the clause therein reading :
or from attending at any place where any such person or persons may law-

fully be, for the purpose of peacefully obtaining or communicating informa-
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Trade-unions Act, Cap. 289, R.S.B.C . 1936 (introduced i n
1924) :

O'Halloran,
J .A. 4. No such trade-union or association, or its officer, member, agent, o r

servant, or other person, shall be enjoined or liable in damages, nor shall it s

funds be liable in damages, for publishing information with regard to a

strike or lockout, or proposed or expected strike or lockout, or other labour

grievance or trouble, or for warning workmen, artisans, labourers, o r

employees or other persons against seeking, or urging workmen, artisans ,

labourers, employees, or other persons not to seek, employment in the

locality affected by such strike, lockout, labour grievance or trouble, o r

from purchasing, buying, or consuming products produced or distributed b y

the employer of labour party to such strike, lockout, labour grievance o r

trouble, during its continuance .

Clayton Act, United States Congress, 1914 :
20 . That no restraining order . . . shall be granted . . . , in

any case between an employer and employees, . . . , or between person s

employed and persons seeking employment, involving, or growing out of, a

dispute concerning terms or conditions of employment, unless . . . And

no such restraining order or injunction shall prohibit any person or persons ,

. . . , from terminating any relation of employment, or from ceasing t o

perform any work or labor, or from recommending, advising, or persuadin g

others by peaceful means so to do ; or from attending at any place wher e

any such person or persons may lawfully be, for the purpose of peacefull y

obtaining or communicating information, or from peacefully persuadin g

any person to work or to abstain from working ; or from ceasing to patroniz e

or to employ any party to such dispute, or from recommending, advising

or persuading others by peaceful and lawful means so to do ; . . .

The Clayton Act permits "recommending," "advising" or
"persuading" others to cease patronizing any party to a labour
dispute ; the British Columbia Act permits "warning " or "urg-
ing" "workmen, . . . or other persons" not to patronize an
employer party to the dispute . It is reasonably apparent that
the words "recommending," "advising" and "persuading" in
the Clayton Act convey a meaning similar to the words "warning"
and "urging" in the British Columbia Act when read in the
context of their respective sections . In any event, whatever
perceptible "shades" of meaning may exist, any variation s
attributable thereto are inconsequential for present comparativ e
purposes . In my view the two statutes bear such a close parallel
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in this relevant aspect that the cited decisions of the United
States supreme Court may be related logically to the comparabl e
circumstances of "picketing " now under review .

The term "picket" is not used in either statute . By no
straining of the language may such terms as "communicating, "
"persuading," "recommending," "advising," "warning," and
"urging" be extended to include marching backwards and for -
ward in an organized manner in front of the employer's premises ,
let alone include the organized mass demonstration of the 11th
of June. Tactics of this character have little in common with
"warning," "urging," "persuading," "recommending" an d
"advising" ; instead such tactics imply an atmosphere of mora l
coercion, intimidation and obstruction . They are more in th e
nature of command than of persuasion, of implied threats tha n
"warning and urging" ; the more so when it is apparent to th e
onlooker that the proceedings are organized in a militant manne r
and are supervised by the powerful Trades and Labour Council
representing all sections of organized labour in a large city. So
organized and conducted the "picketing" in this case was tanta-
mount to a public declaration that anyone patronizing the
respondent's theatre was an enemy to organized labour ; it
carried an implied challenge to members of the public to flaun t
openly if they dared the power of organized labour and incu r
its animosity .

In view of what took place both here and in the Truax case ,
it is significant that neither the Clayton Act nor the Britis h
Columbia Act permits persons "attending at or near" th e
employer's premises to "persuade" members of the public not to
patronize the employer. The words "attending at or near" do no t
appear at all in the British Columbia Act . The words "attend-
ing at any place" appear in the Clayton Act, but are confined t o
the purpose of "peacefully obtaining or communicating informa-
tion" ; they do not apply therein to "persuading" members of the
public to cease patronizing an employer . This is made clear by
following the divisions in section 20, marked plainly by the word
"from." It is apparent that a number of persons "attending at
or near," viz ., in front of a theatre for the purpose of organize d
and militant patrol and demonstration create quite a different
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effect than if it occurs at a place which is not "at or near" th e
theatre ; also that an organized patrol and mass demonstratio n
wherever it is held will have quite a different effect than if
"communication" and "persuasion" is conducted quietly by
individual persons without an outward display of organize d
force and massed action. In American Foundries v . Tri-City
Council (1921), 257 U.S. 184, Mr. Chief Justice Taft, in deliv-
ering the majority opinion of the Court, observed at p . 204 :

The nearer this importunate intercepting of employees or would-be

employees is to the place of business, the greater the obstruction and inter-

ference with the business and especially with the property right of access

of the employer . Attempted discussion and argument of this kind in suc h

proximity is certain to attract attention and congregation of the curious ,

or, it may be, interested bystanders, and thus to increase the obstructio n

as well as the aspect of intimidation which the situation quickly assumes .

That these results may be expected in ordinary course fro m
such conduct by persons "attending at or near a place" mus t
have been recognized in the English Act of 1927, when as alread y
pointed out such attendance was declared unlawful, if,
in such numbers or otherwise in such manner as to be calculated t o

intimidate any person in that house or place, or to obstruct the approach

thereto or egress therefrom, or to lead to a breach of the peace ;

(and note the definitions of "intimidate" and "injury" in the
English Act as given previously) .

It is true the words "in the locality" are used in our statute ,
supra, but they are limited expressly to "warning . . . or
urging workmen, . . . not to seek, employment in the locality
affected by" the labour dispute . That may be done in the public
interest quite easily, effectively and peacefully without "attend-
ing at or near" the employer's premises and engaging there i n
militant and organized tactics under a covering atmosphere o f
moral coercion and intimidation . For these reasons I am of th e
view that the Trade-unions Act of this Province does not includ e
in its exemptions the right to "attend at or near " a place to con-
duct a "picket" thereof in the manner already described .

However even if the words "attending at or near" could b e
read into our Trade-unions Act the appellants are not entitle d
to succeed . i1lr. Chief Justice Taft, in delivering the majority
opinion of the Court in Truax v. Corrigan, supra, said, pp . 327-8 :

The patrolling of defendants immediately in front of the restaurant o n

the main street and within five feet of plaintiffs' premises continuously
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insistent and loud appeals all day long, the constant circulation by them
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and a request to withhold patronage. It was compelling every customer
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or would-be customer to run the gauntlet of most uncomfortable publicity ,

aggressive and annoying importunity, libelous attacks and fear of injuriou s

consequences, illegally inflicted, to his reputation and standing in the

community . . . . Violence could not have been more effective . It was

moral coercion by illegal annoyance and obstruction and it thus was plainly

a conspiracy .

American Foundries v . Tni-City Council (1921), 257 U.S.

184 (already referred to) concerned "picketing" incidental to a
strike in a plant. No question arose there as here and in the
Truax case of inducing the public not to patronize the employer .
But as it involved "persuading" emloyees not to work for th e
employer it is in point in regard to the meaning of "persuading"

in the Clayton Act. Mr. Chief Justice Taft said in the cours e
of delivering the majority opinion of the Court, at pp . 203-4 :

If, in their attempts at persuasion or communication with those whom

they would enlist with them, those of the labour side adopt methods whic h

however lawful in their announced purpose inevitably lead to intimidation

and obstruction, then it is the Court's duty . . . , so to limit what th e

propagandists do as to time, manner, and place as shall prevent infraction s

of the law and violations of the right of the employees, and of the employe r

for whom they wish to work .

And also at p . 204 appears this illuminating passage concer n
the legal rights of employees going to work :

How far may men go in persuasion and communication and still no t

violate the right of those whom they would influence? In going to an d

from work, men have a right to as free a passage without obstruction a s

the streets afford, consistent with the right of others to enjoy the sam e

privilege . We are a social people and the accosting by one of another in an

inoffensive way and an offer by one to communicate and discuss information

with a view to influencing the other's action are not regarded as aggressio n

or a violation of that other's rights . If, however, the offer is declined, a s

it may rightfully be, then persistence, importunity, following and dogging,

become unjustifiable annoyance and obstruction which is likely soon t o

savor of intimidation . From all of this the person sought to be influence d

has a right to be free and his employer has a right to have him free .
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terms, at p. 340 :
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We held [there] that under these clauses picketing was unlawful, an d

O'Halloran, that it might be enjoined as such, and that peaceful picketing was a eon -
J.A. tradiction in terms which the statute sedulously avoided, but that, subject

to the primary right of the employer and his employees and would-be

employees to free access to his premises without obstruction by violence ,

intimidation, annoyance, importunity or dogging, it was lawful for ex-em-

ployees on a strike and their fellows in a labour union to have a singl e

representative at each entrance to the plant of the employer to announce

the strike and peaceably to persuade the employees and would-be employees

to join them in it.

This passage interpreted what was intended by the Clayton Ac t
in the section permitting "attending at or near" for the purpose
of "obtaining" or "communicating" information and "persuad-
ing" a person to abstain from working . It is directly applicabl e
to the interpretation of the terms "communicating," "warning "
and "urging" in the Trade-unions Act, if the latter statute per-
mitted these acts to be done "at or near the employer's premises "
(which it does not, as already pointed out) . The words "peace-
ful" or "lawful" do not appear in section 4 of the Britis h
Columbia Act . But they are understood ; their insertion woul d
be declaratory only. Legislative authority to do an act is an
authority to do it in a "lawful" and "peaceful" manner . Sec-
tion 2 of the British Columbia Act renders a trade union liabl e
in damages for wrongful acts of commission or omission in con-
nection with a labour dispute . For the above reasons I follo w
the view that "picketing" the respondent 's premises in th e
manner described is not within the exemptions in the Trade-
unions Act, supra.

However, I am of the view also there is another ground fatal
to the success of the appellants . Even if "picketing" in the
manner described were permissible under our statute, there is ,
as I see it, no authority therein to enable a labour union t o
"warn" or "urge" members of the public not to patronize the
respondent's theatre . By section 20 of the Clayton Act, supra ,

an injunction may be granted :
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peacefully persuading any person . . . to abstain from working ; or
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from ceasing to patronize . . . any party to such dispute, or from TENNEY

recommending, advising, or persuading others by peaceful and lawful means

	

—
so to do.

	

O'Halloran ,
J .A.

It might appear that the word "others" in the second last quote d
line would include persons other than a party to the dispute .
But it is not so. In Duplex Co. v. Deering (1921), 254 U .S.
443, a decision of the Supreme Court of the United States, in
the majority opinion delivered by Mr. Justice Pitney, at p . 472 ,
the scope of the Act is thus defined :

Full and fair effect will be given to every word, if the exceptional privileg e
be confined—as the natural meaning of the words confines it—to those wh o
are proximately and substantially concerned as parties to an actual disput e
respecting the terms or conditions of their own employment, past, present,
or prospective.

And further at p. 472 :
Nor can section 20 [cited supra] be regarded as bringing in all member s

of a labour organization as parties to a "dispute concerning terms or con-

ditions of employment" which proximately affects only a few of them, with
the result of conferring upon any and all members,—no matter how man y
thousands there may be, nor how remote from the actual conflict—thos e
exemptions which Congress in terms conferred only upon parties to th e
dispute .

This decision was followed and applied by the Supreme Cour t
of the United States in American Foundries v . Tri-City Council,
supra, at p . 202 :

In my view the British Columbia statute goes no further i n
this respect than the Clayton Act. The words in section 4, supra,
of our Ac t
strike or lockout, or proposed or expected strike or lockout, or other labou r
grievance or trouble ,

although expressed in different phraseology have no large r
meaning than the words in the Clayton Act, supra,
involving, or growing out of, a dispute concerning terms or conditions o f
employment . . . .

The immunity given in section 4 of the British Columbia Act i n
respect to "warning" or "urging" persons not to patronize an
employer is confined t o
workmen . artisans, labourers, employees, or other persons ;
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"other persons" is limited thereby as well as by the context t o
persons of the same genus as workmen, artisans, labourers an d
employees ; that is to say, of the genus "who are proximately an d
substantially concerned as parties to an actual dispute" which
affects "the terms or conditions of their own employment, past,
present or prospective"	 vide Duplex Co. v. Deering, supra, and
American Foundries v . Tri-City Council, supra . "Workmen"
in the English Act of 1906, was declared to mean
all persons employed in trade or industry, whether or not in the employ-

ment of the employer with whom a trade dispute arises .

No such extension of the term appears in the British Columbi a
statute . There is nothing in our Trade-unions Act to indicat e
that the right to "warn" or "urge" against patronizing an
employer party to the dispute is to do more than enable a labou r
union without legal liability therefor to warn and urge persons
affected by the complained-of action of a particular employer,
not to patronize him . There 'is nothing in the statute to indicate
that the right to "warn" or "urge" against patronizing a n
employer party to a labour dispute is to extend to the exercise
of intimidation and moral coercion of his customers actual o r
prospective .

Counsel for the appellants contended also that they had th e
right at common law to "picket" as they did, because thei r
intention in doing so was to further their own union trad e
interests ; that any injury to respondent was incidental to th e
"picketing" and not the primary purpose of the picketing . The
second principle discussed in Sorrell v. Smith, [1925] A.C. 700 ,
was relied on, viz . (p. 712) :

If the real purpose of the combination is, not to injure another, but to

forward or defend the trade of those who enter into it, then no wrong i s

committed and no action will lie, although damage to another ensues.

But Sorrell v. Smith was not a "picketing" case ; it did not
involve an issue arising out of the relation of employer an d
employee. The Lord Chancellor, Viscount Cave, made thi s
emphatically clear when he observed at p. 714 :

There is here no question of a "trade dispute" within the meaning of the

Trade Disputes Act, 1906 . The quarrel here is not between employer an d

workman or between workman and workman, but between trader an d

trader. The above observations, therefore, are not directed to such a ease .

Finally it did not involve the issue with which we are concerned
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in this case, viz ., the right of a labour union to picket an employe r
in order to enforce its interpretation of a contract with him .

But if, notwithstanding the distinction in basic facts, it i s
still sought to apply Sorrell v . Smith to a labour controversy
within or without the Trade-unions Act of this Province, it mus t
be read in the light of its own background of which the Englis h
Trade Disputes Act of 1906 forms a part ; section 3 thereof
provides in part :

An act done by a person in contemplation or furtherance of a trad e

dispute shall not be actionable on the ground only . . . that it is an

interference with the trade, business, or employment of some other perso n

Furthermore, section 4 (1) of the said Act specifically provide s
that no Court shall entertain an action against a labour union fo r
any tortious act, committed by it or on its behalf . If Sorrell v .

Smihh could be freed from its background and applied to a labour
controversy in this Province in my view the first principle
therein discussed would apply to the facts of this case, viz .

(p. 712) :
A combination of two or more persons wilfully to injure a man in hi s

trade is unlawful and, if it results in damage to him, is actionable .

As pointed out previously, the purpose of "picketing" in thi s
case was to injure the respondent in its trade, so that it woul d
be compelled by loss of revenue to accept the union's interpreta-
tion of its contract or go out of business. The union could not
further its trade interest in this case without first so injuring
the respondent ' : business that it would be compelled to do one
or the other . The primary purpose was to injure the respond-
ent's business . Injury to respondent's business was not an inci-
dental, consequential or ancillary consideration ; it was the
primary and pivotal consideration . Furtherance of the union' s
trade interest would be effected by the injury caused to respond -
ent's business . Vide also Allied Amusements Ltd. v. Reaney,
[1937] 3 W.W.R. 193, a decision of the Manitoba Court of
Appeal ; Mr. Justice Robson at pp. 218-9 ; and Resler v .

Jlatthews, [1939] 1 W.W.R. 113, also a decision of the Mani-
toba Court of Appeal, Mr . Justice Robson at pp . 128-9, and the
Trua ; case and the Schuberg case, supra .

Then comes the second important question to be determined,
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fails to disclose any such extraordinary powers. There is n o
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O'Halloran, contract, has acquired by that statute any wider or different
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remedies for its interpretation, enforcement or rescission tha n
those possessed under our law by any other contracting party .
In my view the immunities conferred upon a labour union by
the statute do not apply during the existence of a contract t o
which the labour union is a party. A controversy concerning th e
interpretation of such contract is not in my view a labour dispute
within the meaning of the Trade-unions Act . When the union
entered into and accepted the contract it thereby eliminated al l
need for the exercise of the statutory immunities as a weapo n
to protect its trade interests ; for it is to be assumed with thi s
weapon at its command the union would not have entered int o
the contract if the conditions and terms of employment had no t
been acceptable to it . In fact, by using the strike as a weapo n
it had compelled the respondent to enter into the contract, it now
seeks by "picketing" and other means to force him to vary . If
the employer committed a breach of the contract the union had
its remedy in the Courts.

The argument of counsel for the appellants in plain word s
amounts to this : That a trade union which has entered into a
contract with an employer may, in the furtherance of what i t
asserts to be its trade interests, compel the employer to accept it s
interpretation of the contract without recourse to the Courts .
This is an attempt to impose a law which has no authority behin d
it beyond the physical and economic power of the particula r
group ; by these means it is sought to ignore and to over-awe the
agencies of law enforcement . It seeks to supplant the law o f
the land by the demands of the particular group which seeks the
furtherance of its own trade interests . It is an effort to set yi p
a particular group as the judge of the legality of its own act s
and as the final arbiter of its conduct . It seeks to override the
`rule of law" which remains to this day as the chief rampart of
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a legal system built upon protection of individual liberty. Pro-
fessor Dicey in the "Law of the Constitution," 8th Ed ., observed
at p. 198 :

That "rule of law," then, which forms a fundamental principle of the

constitution, has three meanings, or may be regarded from three differen t

points of view .

And after discussing the two other meanings, he adds in respec t
to the third :

It means, again, equality before the law, or the equal subjection of all

classes to the ordinary law of the land administered by the ordinary Law

Courts ; the "rule of law" in this sense excludes the idea of any exemption

of officials or others from the duty of obedience to the law which govern s

other citizens or from the jurisdiction of the ordinary tribunals .

The concept that an organized group may enforce upon other s
its interpretation of the law or of its contractual obligations by
economic or physical force without an appeal to the Courts o f
the land to determine the legal rights involved is of itself a
determined attempt to ignore the "rule of law" and as such i s
fundamentally inconsistent with our system of law. Any attempt
to place labour or business controversies outside of organized
society and refuse to subject them to social controls is repugnan t
equally to our common law and our statute law . Industrial and
business relations and the activities of both labour and capital
must be regulated according to legal principles if chaos is to b e
averted . As Professor Dicey says further, pp. 198-9 :

The "rule of law," lastly, may be used as a formula for expressing th e

fact that with us the law of the constitution, the rules which in foreig n

countries naturally form part of a constitutional code, are not the source

but the consequence of the rights of individuals, as defined and enforced b y

the Courts .

The foregoing analyses have led me to the conclusions (1) th e
exemptions in the Trade-unions Act, supra, do not apply to the
contract in issue here . The statute does not apply to this con-
tract . (2) Even if this were not so yet in no event whethe r
under the statute or at common ]aw, were the appellants per-

mitted (a) to engage in the mass demonstration in front of the
respondent's premises ; (b) to patrol and picket the respondent' s
premises in the manner described ; (c) to intercept, and dis-
tribute hand-bills of the nature described to present or prospec-
tive customers at or near the respondent's premises ; (d) to warn
or urge persons, not "proximately and substantially" affected by

18
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this dispute in "the terms or conditions of their own employment ,
past, present, or prospective," to refrain from patronizing th e
respondent's theatre .

Whether it is desirable that labour unions shall possess all or
any of the above powers is not for the Courts, but for the Legis-
lature to decide. That it was the purpose of the Legislature t o
grant labour unions certain immunities and protection, as wel l
as to subject them to liability for wrongful acts, is evidenced i n
the Trade-unions Act. The language and context of that statut e
cannot be strained however to include exemptions equivalent t o
the exercise of what is virtually an economic blockade of a small
business by the organized labour union resources of a large city .
If the Legislature intended to confer such powers its intent should
be recognized by the Courts, in the clear and unequivocal lan-
guage of the statute. In Rex v. Sung Chong (1909), 14 B .C .
275, a decision of the old Full Court of this Province, Mr .
Justice Ixvzxu pointed out that one's good name and th e
unmolested pursuit of one 's trade or occupation are among th e
normal rights "available to every British subject against all the
world." He observed at p . 278 :

Where a restraint is sought to be put upon any person in respect of th e

exercise of any of these natural rights, I think it is the duty of the Cour t
to assume that the Legislature did not intend to interfere with them unles s
clear and unequivocal words have been used .

The appellants raised a number of further points : First, it i s
said the learned trial judge erred in making a representative
order whereunder certain persons should,
for the purposes of the action, besides representing themselves, represent and

be authorized to defend the action on behalf of and for the benefit of al l
other persons and associations constituting

the British Columbia Projectionists' Union and the Vancouver ,
New Westminster and District Trades and Labour Council ;
secondly, it is said neither the union nor the Trades and Labour
Council are incorporated ; neither were named defendants i n
the action, but judgment for damages was given against both o f
them in the formal judgment as entered . On the first point it
is said rule 131 of our Supreme Court Rules does not apply i n
actions of tort ; on the second point it is said unincorporate d
bodies cannot be sued and therefore judgment cannot be give n
against them. However, even if rule 131 should he limited as
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association of workmen and employees may be made liable i n
damages when its trustees are sued in their representative capa-
city. It must follow, therefore, that the trustees may be sued
in their representative capacity ; for they could not be mad e
liable in damages in a representative capacity unless they coul d
be sued in that capacity. Counsel for the appellants pressed u s
with Local Union, No. 1562, United Mine Workers of Americ a

v . Williams and Rees (1919), 59 S .C.R. 240, as an authority
that the representative order in this case could not be supported.
That case is clearly distinguishable in the first place on the groun d
alone that the Supreme Court did not have to consider a statut e
such as our Trade-unions Act wherein trustees of a labour unio n
may be sued in their representative capacity .

The material issue in the United Mine Workers case, supra,

arose out of the refusal of the trial judge to grant an application
made at the close of the trial to amend the statement of claim b y
adding the individual appellants as defendants in a representa-
tive capacity. For the majority Mr . Justice Anglin held, at p .
258, the appellants were not proper representatives, but held a s
well, pp . 259-260, that a representative order could not be made ;
tlr. Justice Brodeur concurred ; Mr. Justice Duff (as he then
was) p . 246, disposed of the appeal on the ground that it was no t
a proper case for amendment but refrained from deciding whethe r
a representative order could or could not be made . Mr. Justic e
Idington and Mr . Justice Mignault dissented ; the former (p.
244) on the grounds a representative order could be made an d
(p. 245) that the defendants were fairly representative ; the
latter regarded it as a matter of procedure in which he woul d
not interfere with the judgment of the trial Court. But two
judges out of five held that a representative order could not be
made. Reading this decision in respect to the material issue
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with that of the Appellate Division of Alberta [1919] 1 W .W.R .
217, from which the appeal was taken, I am not able to conclud e
that it goes further than to uphold the decision of the trial judge ,
that in the circumstances there it was not a proper case for th e
amendment to be granted. It is not in any event in my view a n
authority to support the proposition that the representative orde r
was not properly made in this case .

In the case at Bar, although neither the projectionists' unio n
nor the Trades and Labour Council were named as party defend -
ants, judgment was given against them as their trustees were sue d
in their representative capacity. If the union and the Trades and
Labour Council had been sued as such it would have been unneces -
sary to sue their trustees in a representative capacity . In
United Mine Workers v . Coronado Co . (1922), 259 U.S. 344, th e
Supreme Court of the United States held that labour unions were
suable in the Federal Courts for their acts and that their fund s
were liable. In coming to this conclusion the Supreme Court o f
the United States accepted the judgment of Mr . Justice Farwel l
as the House of Lords had done 21 years before in Taff Vale

Railway v. Amalgamated Society of Railway Servants, [1901]
A.C. 426. In the latter ease the defendant society had taken out
a summons to strike out its name as defendant on the groun d
that it was neither a corporation nor an individual and could no t
be sued in a quasi corporate or any other capacity . Mr. Chief
Justice Taft in delivering the opinion of the Court in th e
Coronado ea, ,upra, referred to that decision in the followin g
terms at p . 390 :

In the case of Taff Vale Ry . Co . v . Amalgamated Society of Railwa y
Servants, [19011 A.C . 426, an English statute provided for the registration

of trade unions, authorized them to hold property through trustees, to have

agents, and provided for a winding up and a rendering of accounts . A union

was sued for damages growing out of a strike. Mr. Justice Farwell, meet-

ing the objection that the union was not a corporation and could not b e

sued as an artificial person, said :

"If the contention of the defendant society were well founded, the Legis-

lature has authorized the creation of numerous bodies of men capable o f

owning great wealth and of acting by agents with absolutely no responsi-

bility for the wrongs that they may do to other persons by the use of tha t

wealth and the employment of those agents . "

He therefore gave judgment against the union . This was affirmed by the

House of Lords . The legislation in question in that ease did not create
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trade unions but simply recognized their existence and regulated them in

	

C . A .

certain ways, but neither conferred on them general power to sue, nor

	

193 9
imposed liability to be sued .

The Lord Chancellor, the Earl of Halsbury, stated at p. 436, HOLLYWOOD

of the Taff Vale Railway case :

	

TH
LTD .

1 am content to adopt the judgment of Farwell, J ., with which I entirely

	

v .

concur ;

	

If the Legislature has created a thing which can own TENNE Y

property, which can employ servants, and which can inflict injury, it must O'Halloran ,
be taken, I think, to have impliedly given the power to make it suable in a

	

J .A.

Court of Law for injuries purposely done by its authority and procurement .

It is true that in Local Union No. 1562, United Mine Workers

of America v . Williams and Rees, supra, the majority of the
Court (Duff, Anglin, and Brodeur, JJ.) held that the local
union in that case was not a suable entity. In the Taff Vale

decision, supra, in the House of Lords not only the Lord Chan-
cellor but also Lord Macnaghten, Lord Shand and Lord Bramp-
ton adopted the judgment of Mr . Justice Farwell referred to
supra (Lord Lindley said "the orders of Mr . Justice Farwell
were right") ; it may be properly inferred, I think, that th e
local union before the Supreme Court of Canada could not hav e
possessed the characteristics of the union under consideration i n
the Taff Vale case. The projectionists ' union and Trades and
Labour Council not only possess many of the characteristic s
discussed in the Taff Vale decision, but in addition are subject
to statutory liability in tort (which was not so in either the Taff

Vale or United Mine Workers (Canada) cases) ; they may be
made liable in damages for wrongful acts by section 2 of ou r
Trade-unions Act, supra; that is to say the statute specifically
renders a union liable to be sued in tort in a case such as this .

In this case the projectionists' union had sufficient legal per-
sonality to enter into the contract with the respondent which i s
the cause of this litigation. Both the union and the Trades an d
Labour Council are recognized as statutory entities in the Trade-
unions Act, supra; as such by section 2 thereof they are mad e
liable in damages for specified wrongful acts. In sections 3
and 4 thereof by necessary implication their funds are similarly
made liable . However, since the projectionists' union and the
Trades and Labour Council were not named as party defendant s
judgment should not be entered against them as such. I would
vary the judgment as entered accordingly and insert a direction
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that pursuant to the Trade-unions Act, supra, their funds are

	

1939

	

liable for the damages and costs awarded against their respective

HOLLYWOOD
appellant trustees in their respective representative capacities .

THEATRES This direction does not affect the result of the appeal . The

	

LTD .

	

funds of the projectionists ' union and the Trades and Labour
TENNEY Council are liable in either case. It is to be observed that th e

O'Halloran, judgment as entered in the form now objected to was "approved
J .A.

as to form" by appellants ' solicitor, and that neither the union
nor the Trades and Labour Council as such are party appellant s
hereto. In the Taff Vale decision, supra, Lord Lindley said tha t
even if a trade union could not be sued in tort in its registere d
name (which that decision decided it could be) its proper repre-
sentatives could be sued, and (p . 443 )
an order could be made in the same action for the payment by them out o f

the funds of the society [trade union] of all damages and costs for which

the plaintiff might obtain judgment against the trade union .

On the question of damages and other points raised, I see n o
reason to disturb the judgment of the learned trial judge . For
these reasons I would dismiss the appeal .

Appeal dismissed, Martin, C .J.B.C .

dissenting in part .

Solicitors for appellants : McCrossan, Campbell di Meredith .

Solicitors for respondent : Walsh, Bull, I3ousser, Tupper ,

Ray cf. Carroll.
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PIKE v. BRITISH COLU_IIBIA ELECTRIC RAILWAY c .A.
COMPANY LIMITED. 193 9

May 2, 3, 4 ;

Negligence—Collision

	

between automobile

	

and

	

street-car—Appeal—His- June 30 ;

direction—New trial—Costs of abortive trial to abide result of new
&pt .29 -

trial—R .S .B.C. 1936, Cap . 56, Sec . 60 .

On appeal by the plaintiff from the dismissal of his action against th e

defendant company for damages resulting from a collision between a n

automobile in which he was a passenger and a car of the defendant

company, the appeal was allowed on the ground of misdirection, but a s

the appellant did not raise below, as he should have done, the objectio n

here taken to the direction of the learned judge, he must, as section 6 0

of the Supreme Court Act directs, pay the costs of this appeal .

Held, further, that the general rule is that the costs of the abortive tria l

should follow the result of the second trial "except under very excep-

tional circumstances, " and that is the direction which the Court give s

in the present case in the absence of "very exceptional circumstances . "

APPEAL by plaintiff from the judgment of MoRRIsoN ,

C.J.S.C. of the 15th of February, 1939, and the verdict of a
jury in an action for damages for injuries sustained by th e
plaintiff while a passenger in an automobile on the 5th of Sep-
tember, 1937, at the intersection of Burrard and Davie Streets
in the City of Vancouver, when the automobile was struck by a
street-car of the defendant company. The plaintiff was a pas-
senger in a car driven by one Harling. The driver and five
passengers were in the car and they were driving south o n
Burrard Street to take one of the passengers home . The accident
took place about 12 .45 a .m. On reaching Davie Street Harlin g
continued across and he was struck by a tramcar which was goin g
east on Davie. The tramcar had stopped on the west side of
Burrard to let off passengers and then started up again an d
struck the side of the automobile when about half way acros s
Davie . The appeal was allowed and a new trial ordered .

The appeal was argued at Victoria on the 2nd, 3rd and 4th
of May, 1939, before MARTIN, C .J.B.C., MACDONALD and

EARRIE, JJ.A.

Lucas, for appellant : This is a motion for a new trial for
misdirection, non-direction and owing to remarks made during
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the course of the charge . One Harling was driving the auto-
mobile south on Burrard Street . When he reached Davie Stree t
he saw that an east-bound car had stopped on the west side of
Burrard Street . Ile then proceeded to cross the intersectio n
when the car suddenly started up and struck him before he could
get across . The issue was whether the motorman was negligent .
This was not properly put to the jury by the trial judge. There
was misdirection : see Lucas v. Ministerial Union (1916), 23

B.C . 257 ; Morton v. Vancouver General Hospital (1923) ,
31 B.C . 546.

McAlpine, P.C., for respondent : There is no ground whatever
for a new trial. The motorman had the right of way and properly
took care that the traffic on his right would not interfere wit h
him. It was clearly Harling's duty to give way to traffic o n
his right . He did not do so and is liable . The objections to th e
charge would have no bearing on the result : see Robinson v .

Freeman (1921), 61 D.L.R. 248 ; Alaska v. Spencer (1904) ,

10 B.C. 473, at pp . 485-6 .

Lucas, in reply, referred to Warren v. Grinnell Co . of Canada

Ltd. and Leggalt (1936), 50 B.C. 512 ; [1937] S .C .R. 353.

Cur. adv. volt .

30th June, 1939.

MARTIN, C .J.B.C. : The appeal is allowed for misdirection ,
but because the appellant did not raise below, as he should hav e
done, the objection here taken to the direction of the learne d
judge, he must, as the statute directs—section 60 of the
Supreme Court Act—pay the costs of this appeal .

The costs of the abortive trial are in our discretion, and as
they have not been spoken to counsel may do so at some con-
venient time.

MACDONALD, J .A . : Appeal from the verdict of a jury dis-
missing an action for damages against the respondent for injurie s
received in a collision between an automobile in which she was
riding and one of respondent 's street-cars at the intersection o f
Burrard and Davie Streets in the city of Vancouver .

The appeal is based on objections to the charge to the jury
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by the trial judge, MoRRIsoN, C.J.S.C. Under section 60 of

	

C. A .

the Supreme Court Act, R .S.B.C. 1936, a party to an action has

	

193 9

the right to have the issues for trial submitted and left by the BRITIS H

judge to the jury

	

COLUMBI A
ELECTRI C

with a proper and complete direction to the jury upon the law and as to Ry . Co . LTD .
the evidence applicable to the issues .

	

-

In collisions of this character at intersections the evidence, as MaJ o aIa '

to relative distances from the point of impact of the respective
parties when, as here, the motorneer and the driver of th e
motor-car became aware (or should have been aware) of th e
necessity to regulate their conduct in relation to each other, i s
all important. Here the tram, after coming to a stop at th e
intersection, started again, and in crossing collided with the
motor-car at the centre of the intersection, carrying it som e
distance down Davie Street and injuring the plaintiff . If the
motor-car entered the intersection before the train started t o
cross, the jury would have no difficulty in deciding the issue .
As the tram proceeded easterly on Davie Street after stopping ,
the motor-car approached from the south. The former being t o
the right had the right of way. That right might be displaced,
however, if the motor-car had either entered upon the intersec-
tion or (if the jury chose to so regard it because it is a questio n
of fact) was so close to it that reasonably the motorneer shoul d
have allowed it to pass . It was a question of fact for the jury,
whether or not by reason of relative positions at the crucia l
moment either the tram or motor-car should have been permitte d
to cross the intersection in safety . I cannot say it is clear that
the motorneer was blameless and that therefore we should no t
direct a new trial . The question could not be withdrawn from
the jury . That request was not made at the trial . It was essen-
tially a question for their decision on a proper direction .

The foregoing indicates the evidence and issues proper fo r
submission to the jury. On these questions, however, upon whic h
the decision depended, there was no direction by the trial judge .
The issues should have been defined and the evidence bearing
thereon, viz ., respective speeds ; relative distances from the final
point of impact, evidence in respect to joint negligence, if any ;
the position of the motor-ear when the tram resumed its journey,
etc ., should have been discussed with the jury.
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I have considered the evidence to determine whether or no t
failure of the trial judge to place the real determinative evidence
and issues before the jury was material . If clear that in any
event the action should have been dismissed a new trial woul d
not be directed . If obvious, for example, that the tram started
to cross the intersection at a time when the driver of the motor -
car was at such a distance from the final point of impact tha t
reasonably the latter should have stopped a new trial should no t
be directed. There is evidence however that the motor-car, trav-
elling at a reduced speed, reached or nearly reached (it wa s
for the jury to determine) the property line of Davie Street a s
the tramcar was about to resume its journey. Having regard
to the point of impact, relative positions and this evidence o f
reduced speed, it was a question of fact whether or not the righ t
of way of the motorneer was displaced by the proximity of th e
motor-car. The provisions of section 60 of the Act referred t o
should have been followed.

Xo objection, however, was taken at the trial to the charge o n
the ground that the real issues were not submitted to the jury .
The costs of the appeal therefore must be paid by the appellant,
the costs of the abortive trial to be in the discretion of the Court .
Other objections were raised to the charge but I do not regard
them as substantial . I do not overlook the fact that the groun d
relied upon herein was not specifically raised in the notice of
appeal. It was fully dis I sed on the hearing, however, without
objection by the respondent's counsel .

The notice may be amended.

I would direct a new trial .

McQu snnn :, J.A. agreed in the result .

_11rpeal allowed; new trial ordered .

29th September, 1939 .

MARTEN, C.J.B.C . : We have considered this matter of cost s
and we are agreed that the usual rule should not be departe d
from in directing this new trial, i .e ., that the costs of the abortive
trial should follow the result of the new one. This is in con-
formity with long standing decisions of this Court, the leading
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ones being Errico v . British Columbia Electric Ry . Co. Ltd.

(1916), 23 B .C . 468, wherein after a review of the cases up t o
that time we decided unanimously that the general rule is as I
have stated it, that the costs of the abortive trial should follow
the results of the second trial, "except under very exceptiona l
circumstances," and that was followed by our decision in Robin -

son v. Corporation of Point Grey (1927), 38 B .C. 243 .
Those cases were, it is true, not decided upon the statute no w

under consideration, i.e ., section 60 of the Supreme Court Act ,
wherein the special provision is made allowing a new trial under
certain terms in cases where objection was not taken to the direc-
tion of the judge to the jury. This section is one of very long
standing, and has its origin in the Supreme Court Act of 1903-4 ,
more than 35 years ago, in section 66 thereof, and in all essential s
that original section is identical with that which we are consider-
ing today . It is somewhat strange that there is no reporte d
decision of this Court upon the proper practice thereunder, but
I recall many eases wherein the usual rule respecting costs o f
new trials has been adopted without argument, and in Budd v.
Canadian Pacific Ry. Co. (1932), 45 B.C. 161, at p . 167, in a
Court which was equally divided, my brother MCPHILLIPS and
myself—the Court was not divided upon this—but my brothe r
McPnzLLIPs and myself took the view that the costs of th e
former trial in the circumstances of the case should abide th e
result of the new one.

It is to be noted that the penalty imposed by said section 6 0
is in itself a severe one for failure to take the objection below in
that it is imperative that the costs of the appeal "shall be paid "
—which means paid forthwith 	 by the successful appellant .
But having paid that penalty the case then is on the same plane
as other cases of new trial and the costs of the abortive trial will ,
"except under very exceptional circumstances" follow the resul t
of the new one. I am reminded that in Field v . David Spence r
Ltd . (1938), 52 B.C. 447 we recently adopted that rule withou t
argument, as a matter of course. Therefore that is the directio n
which we give in the present case in the absence of "very excep-
tional circumstances."

Costs of abortive trial to follow result o f new one .

Solicitor for appellant : G. Roy Long.

Solicitor for respondent : V . Laursen .
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YOUNG v. TORONTO GENERAL TRUST S
CORPORATION ET AL.

April 18,19 ;
May 1, 2 ; Deed of settlement—Death of settlor—Mental capacity—Action for declara -
July 26 .

	

tion that settlor of unsound mind—Evidence—Action dismissed.

The administrator of the estate of an intestate brought action for a declara -

tion that the intestate was of unsound mind when she executed a certai n

deed of settlement .

Held, after considering the whole of the evidence and applying the principle s

laid down in Pare v. Cusson, [1921] 2 W.W.R. 8, at p . 16 ; Lloyd v.
Robertson (1916), 35 O.L.R. 264, at p . 276 ; Banks v. Goodfellow
(1870), L.R. 5 Q.B. 549, at pp . 564-8, that the action failed .

ACTION for a declaration that one Esther Ann Young wa s
of unsound mind at the time of executing a deed of settlemen t
of the 2nd of November, 1935, transferring to the Toronto
General Trusts Corporation and her nephew Frank Young he r
securities amounting to about $7,500, to hold same as trustees
for herself during her lifetime and after her death for the
defendants other than said trusts corporation and one W. H.
Mowat. The facts are set out in the reasons for judgment . Tried
by FrsHER, J. at Vancouver on the 18th and 19th of April, an d
1st and 2nd of May, 1939 .

Donaghy, I .C ., and Howard, for plaintiff.
Norris, I .C ., for the Youngs .
Tysoe, for Toronto General Trusts Corporation and Mowat .

Cur. adv. vult .

26th July, 1939 .

FisirnR, J. : The plaintiff, John Henry Young, is the admin-
istrator of the estate of his sister, Esther Ann Young, deceased,
who died, aged 71, at the city of Vancouver, B .C., on December
31st, 1937, the cause of death according to the certificate of death
(Exhibit 4), being coronary sclerosis. The said Esther Ann
Young had been a school teacher in England for years and havin g
retired came from England in October, 1934, to live with th e
plaintiff and his wife, the defendant Annie Young, at their home

S . C .

1939
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in North Vancouver, B .C., and lived there till in or about th e
month of February, 1935, when she went to live with her nephew ,
Frank Young, son of the plaintiff, and his wife, Ethel Young,
two of the above-named defendants at their home in Vancouver,

8 . C .

1939

YOUNG
v .

TORONT O
B.C. In September, 1935, she left the latter home apparently GENERA L

without any notice to her nephew or his wife and went to the TRUST S
Coxro xL.t -

Y.W.C.A. home in Vancouver . She remained there for two days

	

TION

when arrangements were made through a solicitor, David B . Wad- Fisher, J .

linger, employed by the said Frank Young, that she should go to a
private nursing home kept by Mrs. Edith Fowler in the city of
Vancouver . She remained there until about the end of June ,
1936, then she went to the home of Mrs . Mary Matheson in the
city of Vancouver for a week and then to the home of Mrs.
Hughes in the said city of Vancouver where she continued t o
live until her death .

The plaintiff's claim is for a declaration that the said Esthe r
Ann Young was of unsound mind at the time of executing a
deed of settlement, dated November 2nd, 1935 (Exhibit 1) ,
transferring to the defendant, the Toronto General Trusts Cor-
poration, and the said defendant, Frank Young, the funds ,
bonds, stocks and securities therein enumerated amounting in
all to approximately $7,500 to hold the same as trustees for the
said Esther Ann Young during her lifetime and after her death
to stand possessed of the residue thereof in trust for all the
defendants, other than the Toronto General Trusts Corporation
and William Hugh Mowat . In support of this claim th e
plaintiff pleads tha t
at the time of the execution of the alleged deed the said Esther Ann Youn g
was in such a condition of mind and memory as to be unable to understan d
the nature of the act and its effect, the extent of the property of which sh e
was disposing, or to comprehend and appreciate the claims to which sh e
ought to give effect.

[After reviewing the testimony at length, FIsirEn, J. con-
tinued : ]

As was said by AMACDOXLD, J .A. in Crabbe v . Shields, 3 6
B.C. 89, at 97 ; [1925] 2 W .W.R, . 701, at 707, expert opinions
should be "carefully scrutinized and the Court should not abro-
gate its function of drawing its own conclusions." In the present
case I do not accept Dr. Alanchester's conclusions, particularly
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because he never saw or examined the deceased and bases hi s
conclusions upon assumptions some of which have not bee n
proved and others of which have been put to him in the absenc e
of proof of all the surrounding circumstances .
, I now come to consider the argument of counsel on behalf of

the plaintiff that the deceased manifested a failure of judgmen t
in suggesting to the said David B. Wodlinger, after she had
known him only about ten days, that she make him the truste e
of the settlement deed. It must be noted, however, that sh e
apparently preferred to have a person she knew rather than a
corporation appointed as trustee and llr. Wodlinger was a solici-
tor recommended to her by her nephew for whom she undoubtedly
had a great liking and respect. The suggestion may have been a
foolish one but it was never carried out and in any event I woul d
say that under all the circumstances the fact that the decease d
made it can hardly be relied upon to prove that her mind wa s
unsound .

Then it may be argued that the deed of settlement is inofficious
and this may be relied upon as evidence of mental incapacity
on the part of the settlor. It is true that nothing was given t o
her brother, the plaintiff . One-eighth of the residue of the trus t
fund, however, was given to his wife, the defendant, Anni e
Young, and it is apparent from the evidence of the plaintiff
himself that he and his sister were not on the best of terms .
Some of the evidence given on his examination for discover y
reads as follows :

Now when she came to British Columbia with you she lived in your house ?

She lived in my house .

At first? Yes .
And she was hard to get along with while she was in your house? Yes ,

she was hard to get along with while she was in my house.

Was she quarrelsome? Well, she was always quarrelsome and alway s

grumbling and always making assertions at me and all that, you know ,

and was all the time making trouble that way and going out and gettin g

lost, and I was hunting all over the place for her for hours and hours .

And you didn't get along with her, either? Well, I couldn't get alon g

with her very well .

It is clearly established by the evidence of David B . Wodlinger

that the deceased had carefully considered the claims of the
plaintiff and rejected them. If she made a mistake in thinkin g
that she had transferred to him certain shares in the Leve r

s. C .
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Brothers Soap Company that might indicate some lapse of
memory but would not be sufficient ground for setting the dee d
aside . See Pare v. Casson, 31 Man. L.R. 197, at p . 20 ; [1921]
2 V.W.R. 8, at p . 16, where Cameron, J .A. says, in part, as
follows :

There is the other contention that he was under a delusion that he ha d

advanced his daughter and her family $25,000 . . . . It is unreasonable

to speak of it as an insane delusion, and such a mistake of that kind doe s

not invalidate a will : Box v. Barrett [11866)1, L .R . 3 Eq. 244, at p . 249 ;

15 W .R . 217 .

It is further argued however by counsel on behalf of th e
plaintiff that the deed of settlement itself discloses evidence of
an irrational mind in that it only permitted and did not oblig e
the trustees to pay the settlor during her life the net incom e
derived from the trust fund for her maintenance and suppor t
and was irrevocable as to the disposal of the rest of her estat e
after death whereas the making of a will would have left her
more control of the whole situation. It must be remembered ,
however, that there is evideivv n ,Lo ~vv ing that she desired to hav e
her English securities exchanged into Canadian ones and ha d
difficulty in valuing Canadian money in terms of English money .
It seems reasonable under the circumstances therefore that sh e
should make such a deed of settlement providing for conversio n
and control by her trustees, especially when one of them was he r
nephew as aforesaid. In any event I think it may be said of a
settlor, as was said of a testator by Meredith, C .J .C.P. in Lloyd
v . Robertson (1916), 35 O .L.R. 264, at 276 :

The disposition which a testator makes in his will may afford evidence
for or against the validity of the will, sometimes very strong evidence, bu t
always evidence that must be considered with great care ; for no person is
required to make a will such as others may think reasonable or proper ;
every one capable of making a will can be as unreasonable as he or sh e
pleases.

See also Pare v. Casson, supra, at p. 207, where Cameron ,
J.A. says :

There has been a good deal of adverse criticism of the terms of the will .
Indeed much of the argument was based upon it . But it is a dangerou s

thing for the Court to interfere with a man's will because its provisions o r
some of them may seem inadequate, inequitable or unfair . It is not given
to us to know the reasons that enter into a testator's mind when he make s
his decisions in these matters unless he makes them known himself.

As to the measure of the degree of mental power which should
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be insisted on and the meaning of the terms "a sound and dis-
posing mind and memory" reference might be made to what wa s
said by Cockburn, C.J. in Banks v. Goodfellow (1870), L .R . 5
Q.B. 549 ; 39 L.J .Q.B. 237. As already indicated, I appreciate
the fact that I am dealing in the present case with a deed o f
settlement and not a will but I think the same principles apply .

In Banks v. Goodfellow, supra, at pp . 564-8, Cockburn, C .J . ,
delivering the judgment of the Court, said in part as follows :

For these reasons the power of disposing of property in anticipation o f

death has ever been regarded as one of the most valuable of the right s

incidental to property, while there can be no doubt that it operates as a

useful incentive to industry in the acquisition of wealth, and to thrift an d

frugality in the enjoyment of it . The law of every country has therefore

conceded to the owner of property the right of disposing by will eithe r

of the whole, or, at all events, of a portion, of that which he possesses .

. . . It is essential to the exercise of such a power that a testato r

shall understand the nature of the act and its effects ; shall understand

the extent of the property of which he is disposing ; shall be able to com-

prehend and appreciate the claims to which he ought to give effect ; and,

with a view to the latter object, that no disorder of the mind shall poiso n

his affections, pervert his sense of right, or prevent the exercise of hi s

natural faculties—that no insane delusion shall influence his will in dis-

posing of his property and bring about a disposal of it which, if the min d

had been sound, would not have been made .

Here, then, we have the measure of the degree of mental power which

should be insisted on. . . .

It may be here not unimportant to advert to the law relating to unsound-

ness of mind arising from another cause—namely, from want of intelli-

gence occasioned by defective organization, or by supervening physica l

infirmity or the decay of advancing age, as distinguished from menta l

derangement, such defect of intelligence being equally a case of incapacity .

In these cases it is admitted on all hands that though the mental powe r

may be reduced below the ordinary standard, yet if there be sufficien t

intelligence to understand and appreciate the testamentary act in it s

different bearings, the power to make a will remains . . . . This part

of the law has been extremely well treated in more than one case in th e

American Courts . . . .

In the case of Den A . Faneleve (2 Southard, at p. 660) the law was thu s

stated : "By the terms `a sound and disposing mind and memory' it ha s

not been understood that a testator must possess these qualities of the

mind in the highest degree ; otherwise, very few could make testaments at

all : neither has it been understood that he must possess them in as grea t

a degree as he may have formerly done ; for even this would disable mos t

men in the decline of life ; the mind may have been in some degree

debilitated, the memory may have become in some degree enfeebled ; and

yet there may be enough left clearly to discern and discreetly to judge, o f

all those things, and all those circumstances, which enter into the nature
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of a rational, fair, and just testament .

	

But if they have so far failed as S. C.

that these cannot be discerned and judged of, then he cannot be said to be

of sound and disposing mind and memory ."
1939

	

In the subsequent case of Stevens v. Vaneleve (4 Washington, at p . 267)

	

YOUNG

	

it is said : "The testator must, in the language of the law, be possessed of

	

v.

sound and disposing mind and memory . He must have memory ; a man TORONTO

in whom the faculty is totally extinguished cannot be said to possess TRsTen
understanding to any degree whatever, or for any purpose. But this CORPORA -

	

memory may be very imperfect ; it may be greatly impaired by age or

	

TIO N

disease ; he may not be able at all times to recollect the names, the persons, Fisher, J.
or the families of those with whom he had been intimately acquainted ; ma y

at times ask idle questions, and repeat those which had before been aske d

and answered, and yet his understanding may be sufficiently sound for many

of the ordinary transactions of life . He may not have sufficient strength o f

memory and vigour of intellect to make and to digest all the parts of a

contract, and yet be competent to direct the distribution of his property

by will . This is a subject which he may possibly have often thought of ,

and there is probably no person who has not arranged such a disposition

in his mind before he committed it to writing. The question is not so much

what was the degree of memory possessed by the testator? as this : Had

he a disposing memory? was he capable of recollecting the property he was

about to bequeath ; the manner of distributing it ; and the objects of his

bounty? To sum up the whole in the most simple and intelligible form ,

were his mind and memory sufficiently sound to enable him to know and

to understand the business in which he was engaged at the time he executed

his will ? "

After considering the whole of the evidence and applying th e
principles laid down in the cases hereinbefore referred to m y
conclusion on the whole matter is that at the time of the executio n
of the said deed of settlement the said Esther Ann Young was ,
in the language of the law, possessed of a sound and disposin g
mind and memory or, in other words, that her mind and memor y
were sufficiently sound to enable her to know and understan d
the nature and effect of the act in which she was engaged and th e
extent of the property of which she was disposing and to compre-
hend and appreciate the claims to which she ought to give effect .
The action must therefore be dismissed . With respect to the
question of costs I would like to say that, as most of the partie s
to this action are closely related, I trust they will be able to agre e
on a consent order as to costs without prejudice of course to th e
right of appeal. If they cannot agree the matter may b e
spoken to .

Action dismissed.

1 9
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CANNON v. HUDSON'S BAY COMPANY.
1939

False imprisonment—Employee in department store—Detained for exam -Sept . 11, 19 .

	

ination on termination of work—Suspected of theft—Damages .

The plaintiff was employed as a cleaner by the defendant company at its
store after the day's business was over. Upon finishing his work at
about 2 o'clock in the morning, he went to the exit door on his wa y
home but found the door was locked. He asked the doorman to let

him out but he was told that he was "wanted at the office" and that h e
could not get out . Later he was invited to enter the elevator and wa s
taken up to the manager's office and was searched and questioned as t o
thefts that had been committed of the company's goods . He was then
told that he could go . He made no objection to being searched and wa s
treated civilly .

Held, that what was done at the door constituted false imprisonment, an d
damages were assessed at $100 and costs .

ACTION for damages for false imprisonment. The facts are
set out in the reasons for judgment . Tried by ROBERTSON, J.

at Vancouver on the 11th of September, 1939 .

Denis Murphy, Jr., for plaintiff .
ffossie, Z .C., and Ghent Davis, for defendant .

Cur. adv. vult .

19th September, 1939 .

ROBERTSO\, J . : On November 1st, 1938, the defendant was
carrying on a large departmental store in Vancouver, B .C. ,
employing (luring the daytime about 900 persons. At night
fourteen men and three women cleaned up the store . Plaintiff
was one of these men. These cleaners came on duty at 6 p .m .
The women finished their work at 1 o 'clock and the men at 2
o 'clock the next morning .

For some time prior to November 1st, 1938, thousands of
dollars' worth of goods had been stolen from the defendant's store .
Some of these goods had been stolen at night when the only
persons on the premises were the cleaners . The company's offi-
cials thought that some one or more of these cleaners must be
the guilty party or parties . Accordingly it was arranged that an
investigation should be held . Stanfield, the manager in the
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Robertson, J .

defendant's store at Vancouver, suspected that one of the wome n
was the guilty party . He states that plaintiff "was beyond any
suspicion of theft ." "We did not suspect him." At 1 o'clock
on the morning of November 1st Stanfield, together with Mc -
Donough, personnel superintendent, Abrahamson, assistant to
McDonough, Lougheed, building superintendent, two city detec-
tives, Messrs . Gill and Cruickshanks, Galbraith, private investi-
gator employed by the defendant, Mrs . Price also employed by
it as a detective and Clifford, the head janitor, met at a poin t
close to the employees ' entrance of the defendant company and
then proceeded into the company's store . All these persons were
under the personal orders of Stanfield who delegated "certai n
people to specific jobs and positions ." He says he told Abraham -
son to stay down at the employees' entrance door and meet the
cleaners as they came from their work and ask them if the y
would mind coming upstairs for a talk ; Clifford was told to
act as doorman, that is, to open and shut the entrance door whic h
was always kept locked at night . About 2 o'clock the plaintiff ,
on his way home, came to the entrance door. He pushed it an d
found it was locked. He spoke to Clifford, telling him tha t
he was going to "lose his car," if he was not let out . Clifford told
him "he was wanted up at the office," and that he could not get out .
Another cleaner, Taylor, came along and pushed the door and he
also found it locked and had to remain . Later on other men came.
Sometime after this they were invited to enter the elevator an d
were taken up to the fifth floor to Stanfield's office. Shortly
after this Lougheed came in . He explained that the company
had been losing thousands of dollars' worth of goods and aske d
if any one had any objection to being searched. Nothing was
said. Later on a detective motioned the plaintiff to come int o
another room which he did . There he took off his overcoat an d
coat and the detective "tapped" him and satisfied himself th e
plaintiff had nothing on him belonging to the company . The
plaintiff was also taken into another office where he was ques-
tioned by Stanfield and others . The plaintiff says about 4 .1 5
a .m. Stanfield came in and said if any one wished to go he wa s
at liberty to do so . The plaintiff left somewhere in the neigh-
bourhood of 5 o'clock . Stanfield was not called as a witness . It
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seems to me quite clear that the intention was to hold the cleaner s
in the premises while an investigation was being made if the y
would not consent to remain . Clifford was not called so ther e
was no denial of the plaintiff 's statement as to what Clifford sai d
to him. Abrahamson said he was at the entrance door and aske d
the men if they would mind going up to Stanfield's office to have
a talk. He was not able to say that the plaintiff was there and the
plaintiff denies any such conversation . I accept then the plaint-
iff's evidence as to what took place at the door . I have no doubt
that what was done constituted false imprisonment. See Warner

v . Riddiford (1858), 4 C.B. (N.s.) 180 ; Meering v. Grahame-

White Aviation Company Limited (1920), 122 L.T. 44. See
Winfield on the Law of Tort, 1937, p . 231 . The plaintiff mad e
no objection at the time . He continued to work until April of
this year when he was allowed to go as there was no work fo r
him. As I said he did not object to being searched . There was
nothing about the search itself which was objectionable . He
appears to have been treated with civility . Under these circum-
stances, while I think he is entitled to damages, I think thes e
should not be large. I assess the damages at $100. He i s
entitled to his costs .

Objections were taken by defence counsel to admissibility of
certain evidence. I overrule these objections as I think thi s
evidence was admissible.

Judgment for plaintiff .

S . C.

193 9

CANNON
V .

HUDSON' S
BAY Co.

Robertson, J .
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STEPHENS v . HUDSON'S BAY COMPANY .

	

s . C .

193 9
False imprisonment—Action for damages—Lack of evidence of detention

Action dismissed .

	

Sept . 13, 19.

The plaintiff, who was an employee in the defendant 's store, brought actio n

against the company for false imprisonment . On the evidence it was

found that the plaintiff had not been detained but had remained volun-

tarily in the defendant's store when asked to do so, and the action wa s

dismissed .

ACTION for damages for false imprisonment . The facts are
set out in the reasons for judgment. Tried by ROBERTSON, J .

at Vancouver on the 13th of September, 1939 .

P. D. Murphy, for plaintiff.
Hossie, K.C., and Ghent Davis, for defendant.

Cur. adv. vult .

19th September, 1939 .

ROBERTSON, J . : The plaintiff claims damages for false
imprisonment, which is said to have occurred during an investi-
gation, the general particulars of which I have set out in m y
reasons for judgment in Cannon v . Hudson's Bay Co . (1939 )
[ante, p. 290] . It is only necessary in this case to state th e
following additional facts :

The plaintiff met McDonough, who walked with her to th e
lobby of the employees' entrance and, there, asked her woul d
she mind coming upstairs as he would like to have a chat with
her. She consented . They went up to Stanfield 's office when
Stanfield explained about the stealing ; said that there was
reason to believe that some member of the night staff had been
stealing ; that he would like to get the matter cleared up and aske d
if she would submit to being searched . She said "Yes" becaus e
as, she explains, she thought she could be forced to do so. She
was "searched" by Mrs . Price who then reported to Stanfiel d
that she was satisfied that the plaintiff had nothing belonging t o
the store . Mrs. Price did not lay hands on her. Then McDonough
asked her would she "mind having a chat with us" and she went
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Oct . 6, 17 .

into another room where she was asked various questions . Stan-
field also said she was then told she could go and she did so,
McDonough taking her down to the door . Lougheed, who was
at the door, said to her "You can go now" and he let her out .
Next day she was called to McDonough's office when she wa s
further questioned. She was not accused at any time of stealing
anything. The plaintiff never thought that she was detained in
any way. Exhibits 1 and 2 show that she had the kindliest feel-
ing towards the company . She did not leave its employ unti l
February, 1939. I have no doubt the defendant would have
detained her on its premises if she had refused to remain on the
morning of November 1st ; but she did not refuse and therefore
it was unnecessary for the defendant to detain her . I find as a
fact that she was not detained ; she remained voluntarily .
Accordingly I find there was no imprisonment.

The action is dismissed with costs .

Action dismissed.

REX v. MINICHELLO.

Criminal laws—Attempt to steal when armed with pistol—I in.e-up—ldenti-
fieation—Evidernce—A ppea1.

At 11 o'clock at night two men entered M.'s store when M. was behind a

counter, and one of them going to the counter with his cap well pulle d

down (nothing else on his face) pointed a revolver at M . and tol d

him to hand over his money . M . looked at him for about two second s

and then suddenly made for a bank room where he had a gun . On

getting the gun he came back into the store but the men were gone. The
store was fairly well lighted . On the same night at the police station

M. was shown a volume of pictures and he picked out the picture o f

accused as the man who held him up, and on the next day in a line-u p

of twelve men he picked out the accused as the man who held him up .

On the trial M.'s evidence was accepted as identifying the accused, and

that the evidence proved the alibi set up by the defence was unreliable ,

and he was convicted .

Held, on appeal, affirming the decision of HARPER, Co . J ., that the incidents

in the evidence fully justify M .'s firm statement throughout in identi-

fying the accused as the man who held him up, and the attempt to

establish an alibi was discredited by the evidence of the police officers .
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APPEAL by accused from his conviction by HARPER, Co. J . on

	

193 9

the 13th of June, 1939, on a charge that when armed with a
pistol he assaulted one Marshall with intent to steal money and

	

R

goods of the said Marshall . Marshall owned a store on East MINICHELIA

Thirteenth Street in Vancouver, with living quarters at the back.
There was a bell on the front door, and at about 11 o'clock on
the night of the 3rd of April, 1939, on hearing the bell at th e
front door ring, Marshall came out from behind the store an d
stood behind the counter. Two men had come in, and one o f
them coming up to the counter with his cap pulled down (noth-
ing else being on his face), pointed a revolver at Marshall an d
told him to hand over his money. The other man stood at th e
door with his coat over his head. After looking at the man for
about two seconds, Marshall suddenly made for the back room
where he had a gun. On getting his gun he came back into th e
store, but the two men had gone . The store was well lighted .

The appeal was argued at Victoria on the 6th of October ,
1939, before MACDONALD, MCQUARRIE and O'HALLORAN, JJ.A .

Castillou, for appellant : The whole question in this case is
the identification of the accused, and the learned judge in givin g
his judgment was weighing evidence that did not exist .

Carew Martin, for the Crown .
Cur. adv. vult .

On the 17th of October, 1939, the judgment of the Court wa s
delivered by
MACDONALD, :LA . : A difileulty arose because of statement s

in the report of the trial jm'n - . The sole witness on the only
point in the case, viz ., the question of identity, was one Marshal l
a storekeeper whom, it is alle ged, the accused attempted to rob
at the point of a gun . The. trial judge said the accused "stuck a
gun in his [Marshall 's] face," meaning, I assume, not that h e
used it as a bayonet but rather pointed the gun at Marshall' s
face. The evidence showed however that the gun was pointed
at his stomach. The discrepancy is important . The gunman ,
wearing a brown hat, "kind of over his eyes," was about 5 fee t
6 inches tall while Marshall was over 6 feet in height . With the
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gun pointed at Marshall's stomach and the hat drawn down
1939

	

Marshall would not see the upper part of the bandit's face . He
REX

	

said "I could see his eyes, but I did not look at his eyes," an d
v

	

again "it was all I could do to see his eyes ." If, however, as the
MISICRELLO

trial judge reports, he pointed the gun at Marshall's face th e
shorter man's head would be raised giving Marshall a better view .

Further in support of the view that the trial judge may hav e
misconceived the evidence he said in his report that Marshal l
"had a good opportunity to observe his [the bandit's] features, "
although he observed only part of his "features."

We decided to read the evidence carefully to see if, in any
event, notwithstanding any misconception revealed, a miscar-
riage of justice occurred . Having done so we are now satisfied
that the conviction should not be set aside . Marshall who
remained cool and collected throughout testified that he looke d
closely at the accused for about two seconds before running fo r
his gun, and driving the bandits away . Only the forehead woul d
be concealed. He was positive on the question of identification .
The appellant was under a light some two feet away fro m
Marshall . The latter could see his eyes, although he did no t
look at them . If he could see his eyes he could also see his nose ,
mouth and jaws, enabling him to receive an impression of a
definite east of countenance . When we add to this appellant' s
height, age, bearing and complexion all of which Marshall
observed it cannot be said that he could not visualize the persona l
characteristics and individuality of the accused to the extent
necessary to enable him to identify him the next day when wear-
ing the same or a similar hat .

A few hours later -Marshall picked out the accused in a line-u p
at the police station . The criticism of his evidence in that con-
nection, viz ., in respect to the position of the accused in th e
line-up is not of a substantial character . Further upon being
given a volume of pictures to examine he selected therefrom ,
without assistance from anyone, the picture of the accused .
These incidents fully justify Marshall's firm statement through -
out, viz ., that "This is the man that held me up in the store ;
that is all."

The accused gave evidence on his own behalf and attempted
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to establish an alibi . Fostey who testified that he was in his
company at material times was discredited by the evidence o f
police officers .

It follows that in our opinion in any event the trial judge
would inevitably convict. We would refuse leave and dismis s
the appeal.

	

Appeal dismissed.

GUARASCIO v. PORTO.

Trial—Judgment delivered—Formal judgment not entered—Application t o
reopen trial—New evidence and further argument—Refused .

Although a trial judge may reopen the trial after judgment on an applica-

tion to adduce new evidence and for further argument, the power t o

reopen is one which ought to be exercised with the very greatest care.

On an application to reopen the trial there was no suggestion that the witnes s

might not have been called at the trial, and where it appeared that eve n

if the evidence were admitted the result would have been the same, th e

+ application should be refused .

APPLICATION by defendant that the trial be reopened to
adduce new evidence, and for further argument. Heard by
McDoNALD, J. in Chambers at Vancouver on the 78th of Octo-
ber, 1939 .

J. L. Farris, for the application.
R. H. Tapper, contra .

Cur. adv. vult.

23rd October, 1939 .

iCDONALD, J. : This action was tried before me at the Assize s
holden at Cranbroolt in May last. Judgment was given for the
plaintiff after evidence had been adduced and argument heard .
Formal judgment has not yet been entered .

Application is now made on behalf of the defendant that th e
trial be reopened, new evidence adduced and further argumen t
heard .

While I am bound by the decisions of the majority of the

C. A.

193 9

RE X
V .

MINICHELL O

S .C .

193 9

Oct . 18, 23 .
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McDonald, J .

Court in Clayton v . British American Securities Ltd. (1934) ,
49 B.C. 28, to hold that a trial judge in this Province doe s
possess the power which I am now asked to exercise, one cannot
read the judgments in that case or the authorities referred to ,
without realizing that the power to reopen a case after judgmen t
is, as it always was, one which ought to be exercised with th e
very greatest care, and, under circumstances which must b e
rare indeed .

On the application now before me counsel for the applicant
frankly admits that he has only one witness whose evidence it i s
suggested might be admissible and who was not called . There i s
not the slightest suggestion that this witness might not have bee n
called at the trial and I have considered carefully the question
of whether or not his evidence would be admissible even if h e
were called . I have the very gravest doubt that his evidence i s
admissible but, even if it be so, having perused my notes of th e
proceedings at the trial, I am convinced that the result woul d
have been the same even had the witness in question been called .

On the application to hear further argument upon the ques-
tion of whether or not I was right in holding that there had been
part performance of the alleged contract sufficient to take th e
case out of the operation of the Statute of Frauds, it must, I
think, be clear that such liberty ought not to be allowed unles s
the trial judge be himself of the opinion that an injustice has
been done. My opinion in this case is to the contrary .

I have considered the matter more carefully, in view of the
fact that the action is against the estate of a deceased parson, an d
I ani convinced that this is not a case where the trial should b e
reopened. The application is therefore dismissed with costs .

A l)l)licalion dismissed.
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HAYWARD ET AL. v. PARK ET AL. (No . 2) .

	

C . A.

193 9
Agriculture—Natural Products Marketing (British Columbia) Act—Co-

operative Associations Act—Right of association to act as agent of J
2 3
un

,
e
2

2
6, 3

1, 22,

	

marketing board without complying with section 27 thereof—R .S .B .C.
1936, Cap . 165, Secs . 4, 5 and 9 ; Cap . 53, Sec. 27 .

Upon the dismissal of the plaintiff's action for a declaration that the appoint-

ment of the defendants Carmichael, Park and Sherwood as directors o f

the defendant Milk Producers Clearing House Co-operative Association

is illegal and void and contrary to the provisions of the Co-operativ e

Associations Act, for an injunction restraining said defendants fro m

acting as directors of the Milk Producers Clearing House Co-operativ e

Association, for an injunction restraining the Milk Producers Clearin g

House Co-operative Association from carrying on the business of a

pool association and acting as an agency of the Lower Mainland Dair y

Products Board, for a declaration that orders 3, 4, 5, 6, 7 and 8 of th e

Lower Mainland Dairy Products Board are ultra vires of the board, and

that said board be restrained from ordering or permitting the Milk

Producers Clearing House Co-operative Association to act as an agency

of the board :

Held, on appeal, reversing the decision of ROBERTSON, J . (MCQUARRIE, J.A .

dissenting), that section 27 of the Co-operative Associations Act applie s

to this incorporated Clearing House Association and so it is not a n

effective "agency" within the meaning of the "scheme" establishing th e

board in the admitted absence of the additional rules required by sai d

section .

APPEAL by plaintiffs from the decision of RoBEBrsoN, J. of
the 15th of May, 1939 [reported, ante, p. 196] . The appellant
Hayward is a member of the Milk Producers Clearing Hous e
Co-operative Association (called the Clearing House), Messrs .
Park, Carmichael and Sherwood are directors of the Clearin g
House. Hayward's action is for an injunction restraining th e
Clearing House from carrying on the business of a pool associa-
tion and from acting as the agency of the Lower Mainland Dair y
Products Board, and a declaration that the election. of said
directors is null and void . Hayward and Savage are farmers
producing milk, the other plaintiffs being distributors of mil k
in the cities of Vancouver and . New Westminster, The action
of all the appellants is for an injunction restraining the board .
from enforcing certain orders it has p

	

the ground that
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they are ultra vires . In the area in question there are two
markets for milk (a) the fluid market, and (b) the manufactur-
ing market . The price for milk on the fluid market is substan-
tially higher than for milk on the manufacturing market . Some
farmers were able to dispose of all or substantially all their milk
on the fluid market, for which they received a higher return, an d
it was felt that a system of marketing milk should be inaugurate d
whereby the returns to all farmers would be equalized. By an
order in council passed under the Natural Products Marketing
(British Columbia) Act a scheme was established to regulate th e
marketing of milk in said area . By section 5 of the scheme th e
board was established, and under section 7 its members are th e
respondents Williams, Barrow and Kilby . By section 10 of the
scheme the board is given power to regulate and control in al l
respects the transporting, storing and marketing of milk withi n
said area, and to designate the agency through which the regu-
lated product shall be marketed, and to prohibit marketing
except through such agency . In the exercise of such powers th e
board passed orders designating the Clearing House as the sol e
agency through which the product may be marketed . The effec t
of the orders was that all milk must be sold to the Clearing House ,
and the Clearing House then disposes of as much of the mil k
as it can on the fluid market, and the surplus on the manufac-
turing market. After deducting expenses the Clearing Hous e
distributes the returns to the farmers on a pro rata basis. The
proportion of the returns each farmer receives will be in th e
same ratio as the amount of his shipments bears to the tota l
shipments received by the Clearing House . The plaintiffs claim
the Clearing House is conducting a pool of all the milk received .
The Clearing House is a co-operative association incorporated
under the Co-operative Associations Act . The plaintiffs claim
that section 27 of said Act has not been complied with in regar d
to the rules of the association, that the rules provide for the
carrying on of its business as a pool association, but the Clearin g
House has not complied m ith any of the provisions of section 2 7
of said Act, that it is in g . l and ultra vires of the Clearing House
to carry on the business of a pool association and to act as the
agency of the board .

C . A .

1939

HAYWARD
ET AL .

V .
PARK ET AL.
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V.
PARK ET AL.

The appeal was argued at Vancouver on the 21st, 22nd, 23r d
and 26th of June, 1939, before MARTIN`, C .J.B.C., MACDONALD ,
MCQvARRJE, SLOAN and O'HALLORAN, M.A .

J. TV. deB. Farris, K.C . (J. L. Farris, with him), for appel-
lant : The pooling orders for equalization are bad, as being in
substance an indirect tax : see Lower Mainland Dairy Product s

Sales Adjustment Committee v . Crystal Dairy Ld. (1932), 102
L.J.P.C. 17 ; [1933] A.C. 168. The Legislature cannot do
indirectly what it cannot do directly : see Madden v. Nelson and
Fort Sheppard Railway, [1899] A.C . 626, at p . 628 ; Union

Colliery Company of British Columbia v . Bryden, ib . at p. 587 ;
Cunningham v . Tomey Homma, [1903] A.C. 151, at p. 157 ;
Re Insurance Contracts (1926), 58 O .L.R. 404 ; Attorney-

General for Ontario v . Reciprocal Insurers, [1924] A.C. 328 ;
Attorney-General for British Columbia v . Macdonald Murph y
Lumber Co ., [1930] A .C. 357 ; Attorney-General for Alberta
v . Attorney-General for Canada, [1938] 2 D.L.R. 81 ; In re

The Board of Commerce Act, 1919, and The Combines and Fai r
Prices Act, 1919, [1922] 1 A.C . 191 . In all these cases it i s
held that the Courts will look through the form of the Act to it s
real pith and substance. An attempt to do indirectly what it
cannot do directly is termed "colourable legislation" : see In re
Insurance Act of Canada, [1932] A.C. 41 ; Attorney-Genera l
for Ontario v . Reciprocal Insurers, [1924] A .C . 328. The pith
and substance of the orders, their purpose and intent, is t o
compel the producers who are in reality selling in the flui d
market, to "divide up" with those who are selling on the manu-
facturing market . In its intent and in its result the schem e
takes the equalization money from the one and gives it to th e
other . The pretence of sale is colourable. In pith and substanc e
the orders constitute a tax and bonus as in the old Act . All the
Courts held in the previous case that the tax was indirect . The
tendency to pass it along to someone else is the true test : see
Citizens Insurance Company of Canada v . Parsons (1881), 7
App. Cas . 96 ; Bank of Toronto v . Lambe (1887), 12 App . Cas.
575 ; Attorney-General for Manitoba v . Attorney-General fo r

Canada, [1925] A.C. 561 ; Attorney-General for British
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Columbia v . Canadian Pacific Ry . Co., [1927] A.C. 934 ; In re

Anderson Estate, [1928] 2 W.W.R. 365 ; Rex v. Caledonian

Collieries, [1928] A.C. 358 ; Brandon v . Municipal Commis-

sioners, [1931] 3 W.W.R. 225 ; Spooner Oils Ltd. v. Turner

Valley Gas Conservation Board, [1932] 3 W.W.R. 477 .

Williams, K.C., for respondent : Section 27 of the Co-opera-
tive Associations Act is not compulsory upon every co-operativ e
association . The object is the business of buying and selling

milk. The pool provision is merely a method of operating th e
business : see Cotman v. Brougham, [1918] A.C. 514, at p .
522. The power to operate a pool in the memorandum of asso-
ciation. is of no effect, because the statute confers such a power
to operate a pool . When a statute is passed creating new rights ,
it ought, if possible, to be so construed as not to extinguish xist-
ing rights : see Beal's Cardinal Rules of Legal Into rl r l e but ,
3rd Ed., 385 ; Walton v . Walton (1866), L .R. 1. P. &

	

127
at p. 228 ; In re Cuno. Mansfield v . Mansfield (l c), 43 Ch .
D. 12 . It is not intended that section 27 (1) should apply to a
co-operative association that operates in a single area. It can
only be used by a co-operative association that has groups of
members residing in different areas throughout the Province .
It would be interpreting an absurdity into the Act to hold tha t
section 27 (1) applies to all co-operative associations whic h
operate pools. It would be foisting machinery upon them whic h
they could not use and which they are not using at the presen t

time : see Simpson v. t nwin (1.932), 3 B. & Ad. 134 ; 11 0
E.R. 50 ; The Queen v. Bishop of Oxford (1879), 4 Q .B.D. 245 ,

at p. 261 ; Beal ' s Cardinal Rules of Legal Interpretation, 3r d

Ed., 301 ; Dube of Devonshire v . O'Connor (1890), 24 Q .1 .I) .

468, at p . 478 ; Esquimalt Water Works Co . v. Victoria (19(14) ,

10 B.C. 193, at p . 197 ; Salmon v . buncombe (1886), 11 App .

(Vas . 627, at p . 634. Section 27 is purely an. elective sectio n

which a pool association . nay adopt if it suits its requirements .
The effect of the eertiiie,im of incorporation and section 6 of the
Co-operative Associations Act is to close the door against an y
objection that the memorandum and rules are not in accord wit h

all the requirements of the statute : see Cotman v . Br°oudham ,

[191S] A .C . 514, at pp . 51.7-19 ; Bowman v. Secular Society ,

C . A.
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Limited, [1917] A.C. 406, at pp. 438-9 ; Oakes v. Turquand

and Harding (1867), L.R. 2 H.L. 325, at p. 354 . The rules are
part of the incorporation and they must be accepted as vali d
rules and cannot be questioned for non-conformity with an y
section of the statute : see Hammond v. Prentice Brothers, Ld.,
[1920] 1 Ch. 201, at pp. 213-4. Section 27 (1) has no applica-
tion to the case where a corporation merely buys and sells milk
and complies with laws binding on the corporation and emanat-

from another statute : see In re Jubilee Cotton Mills, Ld . ,
[1923] 1 Ch. 1. The Clearing House is not attempting to use
any of its corporate powers to operate a pool, it operates i n
accordance with the by-laws or orders of the Marketing Board .
Hayward is a member of the Clearing House and he is preclude d
from claiming an injunction because the rules are part of hi s
contract and he is bound by same, and he cannot question th e
validity of the rules as against the certificate of incorporation :
see Re Massey Manufacturing Co . (1886), 13 A .R. 446, at pp .
451-3 ; The Queen v . Lords Commissioners of the Treasury
(1872), L.R. 7 Q.B . 387 ; Baker v. Smart (1906), 12 B.C.
129, at pp . 142-3. The claim for an injunction against th e
Marketing Board is precluded by section 13 of the Natura l
Products Marketing (British Columbia) Act .

J. L. Farris, in reply, referred to Bowman v. Secular Society,
Lim . (1917), 86 L.J. Ch . 568, at pp . 573 and 590 ; Kozlowski
v . Worker=s' Benevolent Society, [1934] 1 D.L.R . 237, at p . 242 .

Cur. adv. volt .

30th June, 1939 .

IMARTI\, C.J .B.C . : We allow the appeal, Mr . Justice Mc -
QCARRIE dissenting.

We allow it upon the first ground, i .e ., that section 27 of th e
Co-operative Associations Act applies to this incorporated Clear-
ing House Association and so it is not an effective "agency, "
within the meaning of the "scheme" establishing the board, i n
the admitted absence of the additional rules required by sai d
section . Therefore on that ground alone we have decided t o
give our decision now, because, since we take that view, it wil l
be unnecessary to pursue the matter further, and it is desirable,
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in view of its public importance, that it should be decided a s
1939

	

soon as possible .

HAYWARD

	

In consequence of that, it will not be necessary for counsel to
ET AL. continue the preparation of the factums which at one time we

PARK ET AL . thought it desirable to have.

MACDONALD, J.A. would allow the appeal .

MCQ1-ARI uE, J.A . : I am of the opinion that the learned trial
judge came to the right conclusion and with all deference to th e
majority of the Court, I would dismiss the appeal. In doing
so I adopt the reasons of the learned trial judge .

SLOAN, J.A. would allow the appeal .

O 'HALLORAN, J.A . : The respondent Clearing House wa s
incorporated under the Co-operative Associations Act, Cap . 53,
R.S.B.C. 1936. Section 27 of the said Act provides, inter cilia :

The rules of an association may provide for the carrying-on of its business,

subject to this section, as a pool association, in which case its rules, i n

addition to or in modification of the provisions required by subsection (1 )

of section 26, shall provide for the following matters :

It seems to be common ground for the purpose of this appea l
in any event, that the respondent Clearing House was carrying
on as a "pool association . " Counsel for the appellants con-
tended that rule 53 of the Clearing House provided for th e
carrying-on of its business as a "pool association" within the
meaning of the first part of section 27, supra . In any event i t
is admitted that the Clearing House has not passed the addi-
tional or modifying rules mentioned in the latter part of sec-
tion 27, supra .

Counsel for the appellants contended that the responden t
Clearing House has not power to operate as a "pool association"
because it has failed to comply with the requirements of sectio n

27, supra . Counsel for the respondents maintained that sec-
tion 27 does not apply, firstly, in that the power to carry on a s

a "pool association" is of the essence of a co-operative associatio n
as such ; and secondly the Clearing House has never attempted
to operate a pool under the Co-operative Associations Act, but
has done so under the mandatory orders of the respondent Lower
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Mainland Dairy Products Board engaged in administering a
"scheme" under the Natural Products Marketing (British
Columbia) Act, Cap . 165, R.S.B.C. 1936.

In my view the contention of the appellants must prevail .
"Pool association" is not defined in the Co-operative Associa-
tions Act, supra, and is mentioned only in section 27, supra . The
language of this section read with the Act as a whole, compels
the conclusion that whatever the term "pool association " may or
may not include, it does not include an incorporated co-operative
association as such unless section 27 is complied with .

Furthermore as the respondent Clearing House is an incor-
porated association it is limited both in its powers and in th e
exercise thereof, by its incorporating statute . The respondent
Lower Mainland Dairy Products Board cannot therefore orde r
the incorporated Clearing House to do things which the latter o f
itself has no corporate power to do, or to do such things it ha s
the corporate power to do in a manner not permitted by it s
incorporating statute .

This view has made it unnecessary to consider whether th e
"scheme" established by the respondent Lower Mainland Dairy
Products Board is within the powers conferred by the Natural
Products Marketing (British Columbia) Act, supra. It affects
only the competence of the incorporated Clearing House as now
constituted, to carry out the board's orders under the "scheme, "
as a "pool association ." This conclusion as well renders i t
unnecessary for the determination of the appeal to consider a
further contention of the appellants (not raised in the Court
below) that the "scheme" itself is invalid as a colourable plan t o
bring about equalization of returns to producers in a manner
held ultra vires the Provincial Legislature by this Court in Lower

Mainland Dairy Products Sales Adjustment Committee v. Crys-

tal Dairy Ltd . (1932), 45 B .C. 191, which was affirmed by the
Judicial Committee, 102 L .J.P.C. 17.

I would allow the appeal .
Appeal allowed, McQuarrie, J.A. dissenting .

Solicitors for appellants : Farris, Farris, ]IcAlStoltz,
Bull & Farris .

Solicitors for respondents : Williams, Manson & Rae .
20
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CRYSTAL DAIRY LIMITED v . LOWER :MAINLAND
DAIRY PRODUCTS BOARD .

Agriculture—Catural Products Marketing (British Columbia) Act—ca7i(7itv l
of orders in council and orders of the marketing board—Co- nn, ; u l ? -
Associations Act—R .S .B .C. 1936, Cap. 165, Secs . 4 and 5 ; Cn t ~ ,i i ,

Sec . 27 .

In an action for a declaration that the Milk Marketing Scheme of the Lowe r

Mainland of British Columbia, established by order in council of th e

31st of March, 1939, and in particular clause 10 (d) thereof is ultra
vires, and for a declaration that orders 3, 4, 5 nud 6 of the defendan t

board made pursuant to the provisions of the \ ;rural Products Mar-

keting (British Columbia) Aet and amending Spit-, :Ind of the Milk

Marketing Scheme of the Lower Mainland of British Columbia are
ultra vires, the evidence disclosed that section 10 (d) of the scheme

gives the board power to designate the agency through which . th e

regulated product should be marketed, and to prohibit the marketing

of the regulated product except through such agency. By order 3 o f

the board, the Clearing House Association (incorporated under th e

Co-operative Associations Act) was designated as the sole agency

through which the regulated prod net may be marketed. The action vvas

dismissed .

Held, on appeal, reversing the decision of ilomttrsox, J . ( _MCQUARRIE, J .A .

dissenting), that section 27 of the Co-operative Associations Act applie s

to the incorporated Clearing Blouse Association, and so it is not a n

effective "agency" within the meaning of the "scheme" establishing th e

board in the admitted absence of the additional rules required by sai d

section .

APPEAL by plaintiff from the decision of ROBERTSON, j. of
the . 18th of May, 1939, in an action for a declaration that the
Milk Marketing Scheme of the. Lower ".Iainland of Britis h
Columbia, purporting to be established by order of the Lieu-
tenant-Governor in Council of the 31st of March, 1939, and i n
particular clause 10 (d) thereof, is ultra rimes, for a declaration
that orders 3, 4, i and 6 of the defendant, purporting to have
been made pursuant to the provisions of the Natural Product s
Marketing (British (ol unbia) A.et and amending .\cts, and of
the Milk Marketing Scheme of the Lower "Mainland of Britis h
Columbia, are and each and every one of them is ultra tires and
not binding on the plaintiff, and for an injunction restraining
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the defendant, its officers, servants and agents from exercising
any of the powers purporting to have been vested in it by sai d
scheme.

The appeal was argued at Vancouver on the 27th of May ,
1939, before MARTIN, C.J.B.C ., MACDONALD, MCQuxII.RIE,

SLOsx and O 'HALLORAti, JJ.A .

Norris, K .C. (M1cFarmlane, with him), for appellant : It is a
question of the interpretation. of the Marketing Act. The powe r
given by sections 4 (2) and 5 (a) of the Natural Products
Marketing (British Columbia) Act to designate the agenc y
through which any regulated product should be markete d
was a power only to establish an agency as an agency
for the producers of milk and not a power to establis h
a Milk Producers Clearing House Co-operative Associatio n
as the only purchaser of milk produced by producers in
the area. Clause 10 (d) of the scheme is ultra rives as grantin g
a power to establish a s ystem whereby the designated agenc y
becomes a jobber or wholesaler instead of an agent, and whereby
such agency becomes the only body which may purchase and sel l
milk produced in the area, the granting of such power not bein g
authorized by the said natural. Products Marketing (Britis h
Columbia) Act . If clause 10 (d) of the scheme is ultra Tire s

it follows that orders 3 to 6 inclusive of the defendant are ultra

rives and not binding on the plaintiff. On the interpretation of
the words "control and regulate" see Robinson v . Local Board of

Barton-Eccles (1883), 8 App. Cas . 798, at p . 801. As to regu-
lating and prohibiting see Rex v. Sung Chong (1909), 14 B .C .
275, at pp. 277-8. This is a prohibition of lawful trade : see
North-Western Salt Co . v. Electrolytic Alkali Co. (1912), 10 7
L.T. 439, at p . 445 ; Millet v . Leman (1855), 24 L.J. Ch. 545 ,
at pp. 547-8 ; Galloway v . Corporation of Landon (1864), 2
De G. J. & S. 213, at p . 228 .

TI illiams, K.C., for respondent : Section 4, subsection (1 )
of the Marketing Act gives the intention and purpose of th e
statute . This section defines the scope of the statute and extend s
to the limit of prohibition, and this is clear from reading sec-
tion 4, subsection (2) of the Act . Ile says that there was no
power to pass clause 10 (d) of the scheme, but the submission i=
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that it comes within the powers conferred by sections 4 and 5
1939

	

of the Act .

CRYSTAL

	

Norris, replied .
DAIRY, LTD .

	

Cur. adv. volt.
v.

LowER

	

30th June, 1939 .
MAINLAN D

RYDA

	

MARTIN, C.J.B.C. : For the same reason as enunciated i n
PRODUCTS Hayward et al . v. Park et al. [ante, p. 299] we allow thi s

BOARD
appeal . Though that same first ground was not argued belo w
herein, yet we think we cannot refuse to allow it to be raised
now under the present circumstances . We bore in mind the
respondent's objection to this course being permitted at this
stage, yet we think it should be raised because there is nothing ,
really in justice to prevent it . Nevertheless the question of costs
occasioned thereby may be spoken to .

Mr. Justice MCQUARRIE dissents .

MACDONALD, J.A. would allow the appeal .

MCQUARRIE, J.A . : With all due deference to the majority
of the Court, I think that this appeal should be dismissed fo r
the reasons stated by the learned trial judge .

SLOAN, J.A. would allow the appeal .

O'HALLORAx, J.A . : This appeal was argued immediately
following Hayward et al . v. Park et al . [ante, p . 299] and before
judgment was given therein . The appellant attacked the validity
of the "scheme" as sought to be enforced by the respondent
Lower Mainland Dairy Products Board, on the ground that
there is no power under the Natural Products Marketing (Britis h
Columbia) Act, Cap. 165, R.S.B.C. 1936, to set up a "scheme "
whereunder milk may not be bought from producers nor sold to
distributors except by an agency designated by such board, in
this instance the Milk Producers Clearing House Co-operativ e
Association.

Our judgment in the Hayward case held the Clearing Hous e
incompetent as then constituted to carry out the board's order s
as a "pool association . " That decision rendered the scheme
inoperative in the manner it was then sought to be enforced. It
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has made it unnecessary therefore for the disposition of thi s
appeal, to determine the validity of the scheme itself when con-
sidered in the light of conditions which have rendered i t
inoperative .

The appeal should be allowed accordingly .

Appeal allowed, McQuarrie, J .A . dissenting .

Solicitors for appellant : White cf McFarlane .

Solicitors for respondent : Williams, Manson cG Rae.

YOUNG v . INDUSTRIAL CHEMICALS COMPANY
LIMITED AND BRUNT .

Conflict of laws—Action on tort—Accident in foreign country—Administra-
tion Act and Families ' Compensation Act—Right of action under —

Damages—R .3 .13 .C. 1936, Caps. 5 and 93 .

The plaintiff brought action under the Administration Act and the Families '

Compensation Act for damages resulting from the death of her husban d

in an accident that took place in the State of Washington . The defend -

ant Brunt was sales manager of the defendant company, and as suc h

had authority to make the trip in which the accident occurred fro m

Vancouver to Seattle, and to use the company's car . Brunt asked

deceased to accompany him with a view to having his assistance i n

attempting to bring about a possible extension of the defendant corn-

pan-:( 's business in the State of Washington . A railway-train was

travelling on the track parallel to the arterial highway on which th e

defendant Brunt was driving, and in attempting to pass in front of the

train the accident occurred, resulting in the death of the plaintiff' s

husband. The accident was found to be solely due to the negligence o f

the defendant Brunt .

Held, that an action will not lie in one country for a wrong committed in

another unless two conditions are fulfilled . First, the wrong must be

of such a character that it would have been actionable if committed i n

the country of the forum ; and secondly, it must not have been justi-

fiable by the law of the country where it was done. The wrong in thi s

case is actionable in British Columbia . The second condition can be

fulfilled in two ways : (a) If the wrong is actionable in the foreign

jurisdiction it is satisfied ; (b) if the wrong is punishable in the for-

eign jurisdiction it is satisfied . Therefore the action was maintainable

ag;Iinst the individual defendant, but as the plaintiff was obliged to
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rely on the second alternative condition of her right of action, namely ,

1939

		

punishability, and the presumption was that since the company wa s
not punishable under British Columbia law it was not punishable unde r

YOUNG

	

the foreign law, and the plaintiff did not prove that it was so punish -
v.

	

able, the Court had no jurisdiction so far as the action was against theINDUSTRIAL
CHEMICALS

company .

Co . Lm.
ANV BRUNT. ACTION for damages resulting from the death of the plaintiff' s

husband in an accident that took place in the State of Washing -
ton . The defendant Brunt was the sales manager of the defendan t
company, and as such had authority to make the trip in question
to Seattle, and he requested deceased to accompany him t o
Seattle with a view to having his assistance in attempting t o
bring about an extension of the business of the company . A
railway-train was travelling on a track which runs parallel t o
the arterial highway on which the accident occurred, and Brunt
passed in front of it, resulting in the accident . The facts are set
out in the reasons for judgment . Tried by luRPIIY, J. at
Vancouver on the 12th, 13th and 19th of June, 1939 .

I. A . Shaw, and H. D. Arnold, for plaintiff .
Nicholson, and J . R . Young, for defendant Industrial Chemi-

cals Company Limited .
Sheppard, for defendant Brunt.

Car . adv. nail.

30th June, 1939.

lrnpny, J . : Defendants object that the Court has no juris-
diction to try this action because the statement of claim show s
it is founded on the Administration Act, R .S.B.C . 1936, Cap . 5 ,
and the Families' Compensation Act, R .S.B.C. 1936, Cap. 93,
whilst the same pleading shows that the alleged tort occurred i n
a foreign jurisdiction, viz ., the State of Washington . The matte r
is one of substance for plaintiff in presenting her eir —ns dis-
tinguished from attempted rebuttal—ru yessm.ily i' mld only
adduce evidence and did in fact only adduce evidence to sub-
stantiate the allegations contained in the statement of claim.
To meet defendants' contention plaintiff first argues that th e
said. two British Columbia Acts operate extraterritorially . The
presumption to be made is that in enacting said Acts the Britis h
Columbia Legislature meant to confine the special remedies,
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thereby given to cases occurring within its own jurisdiction a s
would be the case if an Act of the Imperial Parliament were i n
question : Canadian Pacific Railway Company v. Parent, [1917]
A.C . 195 ; 86 L.J.P.C . 123 . In that case this presumption was
applied to an article in the Quebec Code in pari materia with the
Acts now under consideration . Their Lordships say at p . 206

[A. C .]
The rule of interpretation is a natural one where law, as in the ease of

both Quebec and England, owes its origin largely to territorial custom. No

doubt the Quebec Legislature could impose many obligations in respect o f

acts done outside the Province on persons domiciled within its jurisdiction ,

as the railway company may have been by reason of having its head offic e

in Montreal. But in the case of art . 1056 there does not appear to exis t

any sufficient reason for holding that it was intended to do so, and by s o

doing to place claims for torts committed outside Quebec on a footin g

differing from that on which the general rule of private international la w

already referred to would place them .

There is, in my opinion, nothing in either of the Britis h
Columbia statutes upon which this action is founded to suggest
that the British Columbia Legislature in enacting them had an y
such intention . So far as the Families' Compensation Act i s
concerned the point has been expressly decided adversely t o
plaintiff's contention in two Manitoba cases on a statute identica l
in languageCouture v . Dominion Fish Co . (1909), 19 Man .
L.R. 65, and Johnson v. C.N.R . (1909), ib . 179 ; 12 W.L.R.
124. Plaintiff's counsel relied upon the case of Davidsson v .

Hill, [1901] 2 K.B. 606 ; 70 L.J.K.B . 788 . As I read tha t
case, however, it does not support the proposition for which it i s
advanced . On the contrary I think it inferentially supports
defendants' position . The express point decided in the Davidsson

c,i-o as that under Lord Campbell's Act, of which the relevan t
sections in our Families' Compensation Act are a re-enactment ,
the widow of an alien, whose death on the high seas had bee n
caused by the negligence of a British ship, could under that Ac t
recover damages when such alien was at the time of his deat h
a resident in a foreign country as was also his widow . Dealing
with the matter of jurisdiction Phillimore, J . points out tha t
on the facts there were three possible loci delicli commissi . As

the negligence was that of a British ship the locus might be
regarded as being English or British territory in which case
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the jurisdictional point would not arise ; or as being the high
seas because deceased had been drowned in which event the law
maritime would apply and under that law, as administered i n
England, there would be jurisdiction ; or, thirdly, the locus

might be regarded as being in Norway inasmuch as deceased
was on a Norwegian ship which was sunk in collision by the
negligence of the British ship . On the third supposition h e
founded the jurisdiction of the Court upon the presumptio n
that the law of Norway applicable to the facts was the same as
the law of England . No such presumption would have bee n
necessary if Lord Campbell's Act operated extraterritorially.
Kennedy, J . excluded the question of jurisdiction entirely o n
the ground that it did not arise because the negligence and
resulting death both took place on the high seas which he held
is the common ground of all countries . I hold the said British
Columbia Acts have no extraterritorial operation . If this be
so then, in order to take jurisdiction on the facts here, this Cour t
must have recourse to the principles of private international la w
as recognized by British Courts . These principles have bee n
frequently laid down in cases of the highest authority of whic h
Walpole v. Canadian Northern Railway, 92 L.J.P.C . 39 ;

[1922] 3 W.W.R . 900 ; [1923] A.C . 113 is a recent instance.
In that case the following language is used [A .C . 119] :

By the well-known rule laid down by Willes J . in Phillips v. Epre (18'10) ,

L .R . 6 Q .B . 1 an action will not lie in one country or province for a wrong

committed in another unless two conditions are fulfilled . First, the wrong

must be of such a character that it would have been actionable if committe d

in the country of the forum; and, secondly, it must not have been justi-

fiable by the law of the country where it was done . It is unnecessary fo r

the purposes of this appeal to consider the precise meaning of the ter m

"justifiable," as used by Willes J . ; but, at all events, it must have reference

to legal justification, and an act or neglect which is neither actionable no r

punishable cannot be said to be otherwise than justifiable within th e

meaning of the rule .

Defendants' counsel argue that plaintiff ,in of rely on these
principles because her statement of claim l i her ease solely
on the proposition that the two British Columbia statutes operat e
extraterriiorially and because the evidence led by her—apar t
from attempted rebuttal—only went to establish liability o n
that basis . I do not think this contention sound . Plaintiff, i n
my opinion, is entitled to rely upon a presumption which is a
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the alleged wrongful act occurred is the same as the law o f

British Columbia . Where a defendant relies upon some differ -
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ence between the law of the locality and the law of the forum
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the onus is uponhim to prove it : Canadian National Steamships CHEMICALS

Co. Ltd. v. Watson, [1939] S.C.R . 11, and Davidsson v . Hill,
AN
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supra . A presumption of law does not require to be pleaded

	

—
(rule 221) and of course does not require to be proved . Murphy,

It remains to consider whether plaintiff can bring herself withi n
either of the alternatives contairled in the second requiremen t
of private international law. If she can on the authorities cite d
I am of opinion that the Court will take jurisdiction . First, i s
the wrong here complained of actionable in the State of Wash-
ington ? As above stated, the plaintiff is entitled to ask the
Court to presume that it is since it is actionable in our jurisdic-
tion. But defendants may meet this presumption by provin g
that the lex loci differs from the lex fon : Canadian National

Steamships Co . Ltd. v. Watson, supra . If the trial record dis-
closes a state of facts which would constitute a good defence i n
the foreign jurisdiction then jurisdiction cannot be taken by
this Court under the first part of the second condition of privat e
international law above cited even if said state of facts woul d
not constitute a defence under the lex fold: : Canadian Pacifi c

Railway Company v . Parent, supra. A fortiori this is also the
case if the record shows a state of facts which if it existed i n
our jurisdiction would constitute a bar to the action here as well
as in the foreign jurisdiction . The plaintiff is suing herein i n
a representative capacity as executrix of the estate of deceased.
Whilst she proved that she had obtained probate in British
Columbia before action she adduced no evidence in presenting
her case--- as distinguished from attempting rebuttal 	 that sh e
had done so in the State of Washington nor could she do so on
her pleadings . In her attempted rebuttal it came out that sh e
had had the British Columbia letters probate resealed by th e
State of Washington Court but only long after the present actio n
was co) II 1waced . She could not, of course, maintain this action
in our (I arts without fiat obtaining probate here and proving
that sit, had done so . I, il presumption will not assist her in
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fact not of law. Further just as it is essential that she shoul d

YOUNG have probate and prove that she had it in British Columbia befor e
v .

	

starting action here so I find it is essential under the law of th e
INDUSTRIA L
CHEMICALS State of Washington that she should have probate or its equiva -

Co . LTD . lent and prove that she had it from the Courts of that State befor e
AND BRUNT .
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starting any action in that jurisdiction based on the wrong th e
Murphy''' subject of this litigation . Defendants proved to my satisfaction

that there is legislation in Washington similar to though no t
identical with the relevant protisions of the Administration Ac t
and the Families' Compensation Act ; that the rights conferre d
by that legislation were only enforceable in the State of Wash-
ington by the executor or administrator of the deceased an d
that before such executor or administrator could sue in the
Courts of that State he must have obtained probate or resealin g
thereof in the case of an executor or letters of administration in
the case of an administrator . I find as a fact that plaintiff coul d
not have sued in the Courts of the State of Washington for th e
wrong herein complained of without having first obtained probat e
or recognition of the British Columbia probate of the will o f
the deceased from the Courts of that jurisdiction, even assum-
ing that all other requirements, such as service, had been ful-
filled by her . So far as action under the Families ' Compensa-
tion Act is concerned it was decided in the Couture and Johnson

cases, supra, that under such circumstances an action such as
this could not succeed, the only differences in facts being tha t
these cases involved the law of the North-West Territories and
of Ontario respectively whereas this case involves the law of th e
State of Washington and that the actions were brought b y
administrators . Plaintiff 's counsel attempted to meet thi s
situation in tin w First he said that whilst this view migh t
be correct if plaintiff were an administrator that would not b e
so in the case at Bar because she is an executrix . The distinction
he makes is that whilst an administrator gets his authority fro m
the Court through the grant of letters of administration a n
executor derives his from the will . But in my view the case s
cited decide that the question is not simply one of authority t o
bring action in the foreign jurisdiction but also of status to
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prosecute such action in the foreign Court . Alternatively he
applied during the argument to be allowed to amend his state-
ment of claim by alleging that plaintiff had caused the Britis h
Columbia letters probate to be resealed by the Washington Cour t
after action brought here and that the evidence of that fact, whic h
was admitted subject to objection in rebuttal, be accepted i n
proof . Even if this application were granted I think it woul d
be ineffectual but I am also of opinion it should not be grante d
under the circumstances here . It would be ineffectual becaus e
the question involved is the jurisdiction of the British Columbi a
Court. All facts necessary to give that jurisdiction must, i n
my opinion, be proven to exist at the time the Court ' s jurisdic-
tion is invoked, i .e ., at the time the writ is issued . The Court
will make no presumption of fact necessary to found jurisdic -
tion : Walpole v. Canadian l\7 orther°n Railway, supra, at p. 44 .
Resealing of the British Columbia letters probate was in fact
not obtained from the Washington Court until long after thi s
action was commenced . But if this view is erroneous then I
would feel bound to dismiss the application to amend . Counsel
made it first during the course of proving plaintiff's case . When
the probable terms on which it might be granted were stated b y
me he withdrew the application . It cannot now I think be enter-
tained. A litigant is bound by the way in which he conducts hi s
ease : David Spencer Ltd . v. Field, [1939] S.C.R. 3f . Further,
had the plea in question been made in the first instance defend -
ants might have adopted a different course in defence . They
might, e.g ., have admitted liability and paid a sum of money int o
Court or they might set up some defence to defeat such plea .
The Court cannot be certain that on the record as it stands th e
matter has been fully litigated if such amendment were no w
allowed . I conclude that this Court cannot take jurisdiction o n
the first alternative of the second requirement of private inter -
national law above set out . The Do i'idsson ease, supra, does not ,
as I read it, assist plaintiff on this point . There deceased's widow
sued in her own right as she was empowered to do under Lor d
Campbell 's Act and on the legal presumption of identity of la w
she would likewise be entitled to sue in her own right in Nor -
way. Here the plaintiff, though she too is the widow of deceased,
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does not sue as such but in her representative capacity a s
executrix and, as shows above, the legal presumption aforesai d
does not assist her. There remains the question : Can the Court
take jurisdiction on the second alternative, viz ., that the wrong
complained of is punishable under the law of the State of
Washington ? As already stated I am of opinion that th e
plaintiff without pleading or proof has a right to ask the Cour t
to assume as a presumption of law that the law of the State o f
Washington is the same as the law of British Columbia . On the
facts as hereinafter found I hold that the wrong which is th e
basis of this action is punishable by law in British Columbia b y
virtue of section 285 of the Criminal Code of Canada, R .S.C .
1927, Cap . 36, as amended by section 16 of 1938, Cap . 44.
Defendant Brunt in my opinion was driving his car in a manner
which was dangerous to the public within the meaning of that
section when the accident occurred . The defendants made n o
attempt to meet the presumption that the law of Washingto n
makes such conduct punishable because it is punishable in Britis h
Columbia ; in fact it was proven by plaintiff in rebuttal (though
the evidence was objected to) that the conduct of which I hol d
defendant Brunt to have been guilty is in fact punishable unde r
the law of the State of Washington . So far as the action against
Brunt is concerned therefore I hold that this Court has juris-
diction. But with regard to the other defendant, an incorporate d
company, a further difficulty arises . In the Parent ease, supra,

p. 205, their Lordships of the Privy Council used the followin g
language referring to the case of Machado v. ?antes, [1897 ]
2 Q.B. 231 :

The conclusion there reached was that it was not necessary, if the act

was wrongful in the country where the action was brought, that it shoul d

be susceptible of civil proceedings in the other country, provided it was no t

an innocent act there . This question does not arise in the present ease ,

where the action was brought, not against the servants of the appellants ,

who may or may not have been guilty of criminal negligence, but against

the appellants themselves . It is clear that the appellants cannot be said

to have committed in a corporate capacity any criminal act . The most that

can 1 ~uu ested is that, on the maxim respondcat superior, they might have

been civilly rcaponsible for the acts of their servants .

No proof that such vicarious criminal responsibility exist s
under the law of Washington was adduced by plaintiff nor could
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it be under the pleadings as they stand . It follows, I think, that
whilst this action is maintainable against defendant Brunt, ther e
is no jurisdiction to maintain it as against the defendant com-
pany. Plaintiff cannot hold defendant company on either of th e
alternatives set out above . She cannot ask the Court to tak e
jurisdiction on the ground that her action against the company
was actionable in the State of Washington when she brought he r
action here for she did not and could not on the pleadings prov e
that it was and in fact it was not because she had not obtaine d
probate or recognition of the British Columbia probate ther e
and the Washington Courts would not hear her until she had .
If this view is incorrect and if she could ask the Court to take
jurisdiction because she had obtained Washington recognition
of the British Columbia probate before the trial she adduced n o
proof of that fact at the hearing—apart from attempted rebutta l
—and could not do so on her case as framed and under the cir-
cumstances here amendment and admission of such proof canno t
now be allowed. She cannot ask it to do so on the second alter -
native because quoad defendant company she has adduced n o
proof that the alleged tort is punishable in that jurisdiction—
in fact could not do so under her case as framed—and the pre-
sumption of law is that it is not because it is not under the law
of British Columbia. If these views are correct it follows that
this Court has no jurisdiction in the case against the defendant
company and the action against it must be dismissed .

On the merits of the action I find that the accident i n
question was wholly attributable to Brunt's negligence . I find
that a railway-train was travelling on the track which runs
parallel to the arterial highway on which the accident occurre d
and that Brunt passed in front of it . I find that Brunt wa s
driving at an excessive rate of speed . I accept the evidence of
Rodway, the driver of the other car, that Brunt's speed wa s
from 50 to 60 miles an hour. Excessive speed is also proven ,
I think, by the distance travelled by Brunt's car after the acciden t
occurred and by the manner in which that distance was covered .
I find also that defendant Brunt was not keeping a proper look -
out. He failed to see the railway-crossing sign and the arterial
"stop" sign, which I find were in plain sight ; in fact on his
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own testimony he did not even see the arterial highway until h e
1939

	

was actually upon it . I feel it my duty to deal with the defenc e
YOUNG of invited guest or licensee based on the Washington law because

v.

	

consideration of it would become necessary should my views of
INDUSTRIA L
CHEMICALS the law, as hereinbefore expressed, be erroneous and such con -

CO . LTD . sideration would involve facts controverted at the trial . I find
AND BRUNT.

such defence fails on the facts as regards both defendants . I
Murphy, J .

accept as true the evidence of the plaintiff Mrs. Young and of th e
witnesses Tinkham and Wolin . I find that the trip to Seattl e
was arranged between Brunt and the deceased in Vancouver . I
find that Brunt requested deceased to accompany him t o
Seattle with a view to having his assistance in attemptin g

about a possible extension there of the business of th e
defendant company by arranging for the sale of one of its
products "Klensital" in the State of Washington. I find it was
arranged between them before the trip started that Brunt an d
deceased would return to Vancouver on the Tuesday nigh t
following the Monday morning on which they left . I find that
Brunt was the sales manager for defendant company and a s
such had authority not only to make this trip to Seattle on behal f
of the company, and to use the company's car to do so, but t o
request deceased to accompany him for the purpose aforesaid .
I find that Brunt, deceased and Palmer had a long discussio n
with Wonn and Tinkham in Seattle with regard to the possibl e
introduction there of the product "Klensital" resulting in a n
understanding that if no deal was made by defendant compan y
with the Carl Miller Company of Seattle as to the introductio n
of said product "Klensital" in Washington then the matte r
would be taken up further with Tinkham and Wolin with a
view to their so introducing it . I find that given these fact s
deceased does not come within the category of an invited gues t
or licensee under the law of the State of Washington and that
consequently the statutory provisions in that State exemptin g
parties who would otherwise be liable for negligence, resultin g
in a motor-vehicle accident, do not apply . In so far as these
findings affect the defendant company I make them so that ther e
may be findings of fact which an appellate tribunal might requir e
to have before it in case my views, that this Court on this record
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has no jurisdiction to try the question of defendant company' s
liability, are erroneous. In this connection I desire to add tha t
on this matter of defence of invited guests or licensee I would ,
despite Palmer's denial, draw if necessary the inference from
the facts found established that he (Palmer) knew and approve d
of Brunt's action in requesting deceased to accompany them t o
Seattle for the purpose indicated before the trip started .

There remains the question of damages . When a Court take s
jurisdiction in a case of tort as distinguished from contract i t
as-, s, .s damages on its own principles : Machado v . Fontes .

,,/z ra . This ease is discussed in Livestey v . Horst Co., [1924 ]

S.C.R. 605, at p . 611, but as I read that decision it still remain s
an authority for the proposition stated. Dealing first wit h
damages under the Administration Act I assess them for loss o f
expectation of life at $1,000 and $191 for special damage s
proven. As to damages under the Families' Compensation Ac t
it is strenuously argued that, as deceased was proven to hav e
been in finane ,d straits at the time of his death, these damage s
should be a--e-- 1 n a small amount only . It must be remem-
bered however that deceased was a consulting engineer . True
he had had no employment which resulted in pay in his profes-
sion for a period of four years before his death . It does not
follow, however, that he would not have had such employmen t
in the future. Ile was 67 years of age and in good health . He
had also apparently some prospects in other directions as he wa s
endeavouring in conjunction with the witness Tinkham to pu t
through some lumber deal . Tinkham is a man of substance and
it is a reasonable inference I think that the deal in question, i f
successfully carried out, would result in deceased earning con-
siderable money as commission. He had in addition som e
agencies for the sale of chemicals though these do not seem to
have been very remunerative . The Court, I think, can take
judicial notice that a world-wide depression occurred about 193 0
and still persists to some extent, which may account for decease d
not having had remunerative employment in his profession. O n
the whole I think that justice will be done if I assess damage s
under the Families ' Compensation Act at $5,000, $4,000 to th e
plaintiff, the widow, and $1,000 to the infant son, Walter McGie
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Young. I award no damages to the other son Alexander as I
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hold the onus of proof of loss in his case has not been satisfied .

YOUNG
There will be judgment against defendant Brunt for thes e

v.

	

amounts with costs . The action against the defendant compan y
INDUSTRIA LEm,cAis dismissed with costs .CHEMICALSS
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Judgment for plaintiff as against defendant Brunt .
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NATIONAL TRUST COMPANY LIMITED v. THE
CHRISTIAN COMMUNITY OF UNIVERSAL

BROTHERHOOD LIMITED, AND BOARD OF
REVIEW UNDER THE FARMERS '

CREDITORS ARRANGEMENT
ACT, 1934 .

Farmers' Creditors Arrangement Act, 1934, The—Board of Review—Juris-
diction—"Formers"—Board of Review to decide as to applicant—
Interim injunction—Can . Stats . 1934, Cap. 53, Sec. 12 (4) .

Where an official receiver under The Farmers' Creditors Arrangement Act ,
1934, reports to a board of review thereunder that a certain person
designated by the receiver as a "farmer" has made a proposal, it is stil l

open to the board to determine whether the person so designated is a
"farmer . "

On application to set aside an interim injunction restraining the Board of
Review from proceeding to formulate a proposal with respect to the
defendant corporation until the trial of this action :

Held, that since the circumstance raised in the action can be determined by
the board on the hearing of said defendant's application, the applica-

tion for the injunction is premature and the Court should not at presen t
exercise its discretion to interfere by an injunction so as to draw withi n

+ its jurisdiction questions in issue before the board .

APPLICATION to set aside the order of MANsoli, J. of the
16th of September, 1939, on the ground that the said order wa s
made without jurisdiction and without sufficient grounds. The
facts are set out in the reasons for judgment . Heard by FISHER ,
J. in Chambers at Vancouver on the 2nd and 5th of October ,
1939 .

Hossie, E.G., and Hutton, for plaintiff.
McAlpine, E.G., for defendant Christian Community of

Universal Brotherhood Limited.
TV . S. Owen, for defendant Board of Review .

Cur. adv. vult.

20th October, 1939.

FisnEi, J . : This is an application to set aside the orde r
herein of my brother MAxsow, dated September 16th, 1939, on

21

S .C .
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and without sufficient grounds. By said order it was ordered :
NATIONAL

	

That the defendants, and each of them, be and they are hereby restraine d

TRUST Co. until the trial of this action or until further order from taking any furthe r

	

IIrD.

	

or other steps under The Farmers' Creditors Arrangement Act, 1934, with

	

V.

	

respect to the application of the defendant, The Christian Community of

	

TxE

	

Universal Brotherhood Limited, to the defendant, the Board of Review ofCHRISTIA N
COMMUNITY the Province of British Columbia, to formulate an acceptable proposal for

	

of

	

the composition, extension of time or scheme of arrangement of the sai d
UNIVERSAL The Christian Community of Universal Brotherhood Limited, or with respec t
BROnTHE

RLTn-
. to the liabilities of the said defendant.

Noo
It would appear that upon the application before my brothe r

Fisher, J.
,1lAxsox the plaintiff relied upon the ' affidavit of Mr . Ghent

,Davis, sworn September 16th, 1939, and the exhibits thereto .
Paragraphs 7, S and 9 of said affidavit read as follow :

7. On September 15th, 1939, the notice now produced and shown to me
and marked Exhibit "F" to this my affidavit, was received by the plaintiff
from J. E. Merryfield registrar of the defendant Board of Review . [See

notice hereinafter set out] .

8. The plaintiff has commenced an action in this Honourable Court by
writ of summons dated the 16th day of September, 1939, for declarations a s

set out in the endorsement on the writ of summons and in the prayer in th e

statement of claim herein and for an injunction.
9. I am advised by counsel and verily believe that the plaintiff has a

good cause of action herein and that irreparable damage will ensue if th e
Board of Review were to formulate a proposal before this action has bee n
disposed of.

The statement of claim herein reads in part as follows :
7. On or about the 23rd day of June, 1939, the defendant, The Christian

Community of Universal Brotherhood Limited, filed with W . C. Wilkins ,
an official receiver under The Farmers' Creditors Arrangement Act, 1934 ,

a request in the words following :

"The Christian Community of Universal Brotherhood Limited request s

a review of its debts with the view to a consolidation and reduction o f
principal and reduction of interest of its indebtedness according to th e

ability of The Christian Community of Universal Brotherhood Limited a s

farmers to meet .

"CHRISTIAN COMMUNITY OF UNIVERSAL BROTHERHOO D

LTD., General Management
"N . M. PLOTNIKOFF, President."

8. On or about August 1st, 1939, the said defendant, The Christian

Community of Universal Brotherhood Limited, purported to request th e

defendant, the Board of Review for the Province of British Columbia, t o
formulate a proposal under the said Act and the defendant board has fixed

a date upon which it proposes to consider representations on the part o f

those interested and to formulate a proposal, notice of which date and

intention has been given to the plaintiff and reads as follows :
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"NOTICE OF REQUEST FOR REVIE W

"In the matter of a proposal for a composition, extension or scheme o f

arrangement of The Christian Community of Universal Brotherhoo d

Limited, farmers .

"Take notice that the written request of the above-mentioned farmer tha t

the Board of Review endeavour to formulate an acceptable proposal for a

composition, extension of time or scheme of arrangement of the affairs o f

the said farmer will be dealt with by the board at Nelson, in the county

of Kootenay, Province of British Columbia, on Tuesday, the 26th day o f

September, 1939, at the hour of 2 o'clock in the afternoon, at the Cour t

House,

"You may make representations in writing or you may apply to be hear d

orally if you so desire .

"Dated at 601 Federal Building, Vancouver, B .C., this 14th day of

September, 1939 .

"J . E . MERRYFIELD,

"Registrar of the Board of Review of

the Province of British Columbia . "
9. The defendant, The Christian Community of Universal Brotherhoo d

Limited, is not a farmer within the meaning of The Farmers' Creditor s

Arrangement Act, 1934, and is not entitled to the benefit of the said Act .

10. In the alternative the defendant, The Christian Community of Uni-

versal Brotherhood Limited, made no proposal for a composition, extensio n

of time or scheme of arrangement pursuant to The Farmers' Creditor s

Arrangement Act, 1934, and accordingly the said Act has no application t o

the said defendant and the defendant board is without jurisdiction to take

the intended proceedings .

11. In the further alternative, the defendant, The Christian Communit y

of Universal Brotherhood Limited, did not make to the defendant board a

request to formulate a proposal within the meaning of the said Act, an d

the defendant board has no jurisdiction over the plaintiff and other creditors

of the defendant community .

Counsel for the plaintiff relies especially upon Hedley v .

Bates (1880), 13 Ch. D . 498 ; 49 L.J. Ch . 170 ; Kettenbach

Farms Ltd. v. Henke, [1937] 3 W .W.R. 703 ; 19 C.B.R. 92 ,

and In re Hudson's Bay Co . and Peters, [1938] 2 W.W.R . 412 ,

at 418-20 ; 19 C.B.R. 258, especially at 264-5, as authoritie s
for the proposition that the plaintiff 's proper remedy in thi s
case is by the action it has brought claiming that the board ha s
no jurisdiction for the reasons set out in the statement of clai m
herein as aforesaid and asking for a declaration and injunction .
On this application, however, the question I have to decide is
not whether the action herein should proceed but whether I
should dissolve the interim injunction granted as aforesaid. On
this question counsel on behalf of the said defendant, The

S .C .
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Christian Community of Universal Brotherhood Limited, sub-
mits, inter cilia, that in any event the application for an injunc-
tion was and is premature upon the material before the Court .
This submission is based on the contention that the Board of
Review has jurisdiction to decide the issues raised in the action ,
as hereinbefore set out, and may decide the issues in favour o f
the plaintiff. In reply to this contention counsel for the plaintiff
submits that as the matter now stands the Board of Review has
no jurisdiction to determine such issues and further that, even
if it has jurisdiction, Medley v . Bates (see especially pp . 502-3)

is authority for the proposition that even in such case an injunc-
tion should be granted.

In Hedley v. Bates, supra, Jessel, M.R. decided that under
the Land Drainage Act, 1861, 24 & 25 Viet., Cap . 133, the
justices of the peace had not jurisdiction to decide whether or
not the notice in question was a proper notice under sections 7 2

and 73 of said Act. Said sections and part of section 76 of said
Act read as follow :

72. Any person interested in land, who is desirous to drain the same ,
and in order thereto deems it necessary that new drains should be opened
through lands belonging to another owner, or that existing drains in lands
belonging to another owner should be cleansed, widened, straightened, or
otherwise improved, may apply to such owner, who is hereinafter referred

to as the adjoining owner, for leave to make such drains or improvement s
in drains through or on the lands of such owner .

73. Any such application as aforesaid shall be by notice in writing ,
under the hand of the applicant, and shall be served on the owner, and als o
on the occupier, if the owner be not the occupier, in manner in which notice s
are required to be served on owners and occupiers under the First Part o f
this Act . The notice shall state the nature of such drains or improvement s
in drains, be accompanied by a map, on which the length, width, and dept h
of the proposed drains or improvements in drains shall be delineated, and

shall further state the compensation, if any, which the applicant propose s
to pay .

76. The adjoining owner shall be deemed to have dissented from th e
application made to him, if he fail to express his assent thereto within on e
month after the service of the notice of application on him ; and in the
event of such dissent there shall be decided, by two or more justices i n
Petty Sessions assembled, unless the adjoining owner require the same
within such period of one month to be decided by arbitration, the question s
following ; that is to say,

(1 .) Whether the proposed drains, or improvements in drains will caus e
any injury to the adjoining owner, or to the occupier or other perso n
interested in the lands :
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(2 .) Whether any injury that may be caused is or is not of a nature

	

S .C.

to admit of being fully compensated for by money :

	

193 9
And the provisions of the first part of this Act relating to the decision of

the questions therein mentioned shall apply to the decision of the questions NATIONAL

mentioned in this section .

	

TaUST Co .

Said section 76 definitely sets out the questions which the

	

LT D .

justices of the peace were authorized to decide and it does not
CHazs

TAE
TZA N

seem to me therefore that under such legislation the justices of COMMUNIT Y

the peace would occupy a position or have jurisdiction similar UNZ ERSAL

to that of the Board of Review .

	

BROTHER -
HOOD LTD .

In the Kettenbach case, supra, Harvey, C .T.A., delivering the
judgment of the Court, said in part as follows at pp . 7034 :

	

Fisher, J

The defendant is a debtor of the plaintiffs and has made an application

for relief under The Farmers' Creditors Arrangements Act, 1934, ch . 5 3

(Dom.) . To be entitled to relief under that Act he must be a farmer an d

also be "unable to meet his liabilities as they become due ." The statement

of claim alleges that the defendant had in his application requested tha t

his debts be reduced by fifty per cent ., also that he had failed to make a

composition with his creditors and that his case had gone before the Boar d

of Review which had set a date for its hearing.

The Board is made a party defendant.

The action is for a declaration that Henke does not cone within th e

provisions of the Act, it being alleged that he is unable to meet his liabilitie s

as they become due, and for an order restraining the Board from formulatin g

a proposal .

The defence having been filed, the plaintiffs applied for an order fo r

directions in accordance with the rules of practice and the defendant o n

his part applied for a dismissal of the action .

A superior Court exercising the powers of the former Court of King's

Bench as this Court does has a supervisory authority over inferior Court s

and over tribunals which are not judicial for the purpose of seeing that they

do not go beyond their jurisdiction unless such authority is taken away by

competent legal authority.

There is no suggestion in The Farmers' Creditors Arrangement Act, 1934 ,

or any other Act to which our attention has been directed that the Boar d

of Review is not to be subject to such supervisory authority and, in vie w

of the multitude of cases that come before it, it naturally must proceed

generally upon a simple prima-facie case of jurisdiction being established,

and no special provision is made in the Act for the disposition of a contes t

on the point .

There being no express withdrawal of this Court's ordinary jurisdictio n

nor any reason to consider that the question in controversy cannot be

satisfactorily determined in the action, there seems to be no proper groun d

for preventing it from proceeding in the ordinary way .

The Ii:ettenbach judgment is apparently cited as authority
also for the proposition that no provision is made in the Act for



326

	

BRITISH COLUMBIA REPORTS.

	

[Von.

S. C.

	

the disposition of a contest on the points raised in the action here-
1939 in but it is quite apparent from the last paragraph of the judg-

NATIONAL went in the Kettenbach case that the question which the Court
TRUST Co . had to decide, viz., whether the action therein should proceed ,

LTD .
v . was not finally decided on the ground that there was no juris -

TH
ECHRISTIAN diction in the Court of Review to determine the question i n

COMMUNITY controversy but on the ground that there was no express with-
OF

UNIVERSAL drawal of the Court 's ordinary jurisdiction nor any reason t o
BROTHER- consider that the question in controversy could not be satisfac -
xooD LTD.

	

5
torily determined in the action .

Fisher, J.
In Rex v. Electricity Commissioners (1923), 93 L.J.K.B.

390 ; [1924] 1 K.B. 171, cited by counsel for the plaintiff, th e
commissioners constituted an electricity district and it must b e
noted that they had formulated a scheme before the action wa s
taken for a prohibition and the ground on which the application
for prohibition was based was that the scheme was ultra vires

in a certain respect. In the present case it is not contended
that the Act is ultra vires and the Board of Review has not ye t
formulated a scheme and may never do so, if it determines tha t
the applicant is not a farmer or that there is no proper proposal .

Dealing now, therefore, particularly with the question as t o
whether the Board of Review has jurisdiction to deal with th e
issues raised in the action herein, I have first to say that I not e
that counsel on behalf of the Board of Review has submitted a
memorandum in which he states that the said Board of Revie w
for the Province of British Columbia has on many occasion s
decided the question as to whether or not an applicant for relie f
is a farmer both affirmatively and negatively and that the ques-
tion as to whether or not the said defendant community is a
farmer has not yet been decided by the Board of Review. In
reply counsel on behalf of the plaintiff submits that the practice
adopted by the board makes no difference in law and that the
duty of the board is laid down by section 12 (4) of the said Th e
Farmers' Creditors Arrangement Act, 1934, which reads a s
follows :

(4) In any case where the official receiver reports that a farmer ha s

made a proposal but that no proposal has been approved by the creditors ,

the board shall, on the written request of a creditor or of the debtor,

endeavour to formulate an acceptable proposal to be submitted to the
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creditors and the debtor, and the board shall consider representations on

the part of those interested .

It is contended that no discretion is given to the board once
the official receiver has made his report and that said section
12 (4) makes it imperative that the board shall endeavour t o
formulate an acceptable proposal in any case where the officia l
receiver reports that a farmer has made a proposal .

Even though I might agree with the submission that th e
practice adopted by the board in the past makes no difference i n
law, I think it must be noted that of the three commissioner s
constituting the Board of Review for any province the chief
commissioner, according to section 12 (3) of the said Act, i s
a judge of the Court of the province invested with original or appellat e

jurisdiction in bankruptcy by the Bankruptcy Act .

I think it must also be noted that in the cases of In re Proposa l

of Marshall Brothers Ltd., [1935] 1 W.W.R. SO ; In re Boers ,

[1936] 2 W.W.R. 47 ; 17 C.B.R. 261 ; and In re Hockley ,
[1936] 2 W.W.R. 26S ; 17 C.B.R. 300, the Court of Review
for the Province of Saskatchewan decided the question as t o
whether the applicant was a farmer . It would therefore appear
that the Boards of Review in other Provinces, as well as that
in this Province, constituted as aforesaid, have adopted th e
practice of deciding the question as to whether or not the
applicant is a farmer. I must be convinced therefore that th e
Board of Review has no jurisdiction to decide such question
and no discretion as suggested by counsel for the plaintiff befor e
I would interfere by an injunction and draw within the juris-
diction of this Court matters in issue before the Board of
Review. I have, therefore, carefully considered the provisions
of section 12 (4) of the Act as aforesaid and I have to say tha t
I do not think the report of the official receiver settles the matte r
for the Board . It would appear that the official receiver report s
that such and such a person (which includes a corporatio n
according to the decision in Bari( eian Ilutterian Mutual Corpn .

v . :Vault el at., [1939] S.C .T . 23 ; 20 C.B.R. 314) has made
a proposal and designates him "a farmer" but I think this still
lea' es it open to the board to determine whether the person s o
do-iemated is a farmer and, if it finds that such person is not a
: . n ruler, then it would be apparent that the official receiver has

S . C .
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NATIONAL would not bind the board or take away its discretionary powe r
TsusT Co . to determine the issue raised as to the status of the applicant .

LTD.

	

v .

	

Similarly I think the board has jurisdiction to determine the

	

THE

	

other issues raised in the statement of claim herein .CHRISTIA N
COMMUNITY Having reached the conclusion that the issues raised in th e

OF
UNIVERSAL action herein as aforesaid can be determined by the board upo n
BROTHER- the hearing of which notice has been given as aforesaid I woul d

HOOD LTD.
say, with all respect to the view expressed by Jessel, M .R. in

Fisher, J.
Hedley v. Bates, supra, at pp. 502-3, that having in mind the
policy of the said Act and its purpose, as set out in the preamble,
I would be of the opinion that under the circumstances th e
application for an injunction was and is premature and tha t
this Court should not at present exercise its discretion to inter-
fere by an injunction and draw within its jurisdiction matters
in issue before the board . In this connection reference migh t
be made to Belrose v. Chiltiwhack (1893), 3 B.C. 115, at 120,
where it was held by CREASE and MCCREJGHT, JJ., on an
appeal to the Divisional Court, that :

The Court should not, unless under very special circumstances, exercise

its discretion to interfere by injunction and draw within its jurisdictio n

matters in issue in an inferior Court .

I pause here to say that I do not disagree with the view indi-
cated by Harvey, C .J .A. in the Kettenbach case, supra, that
there is no suggestion in The Farmers ' Creditors Arrangement
Act, 1934, that the Board of Review is not to be subject to th e
supervisory authority of this Court but, as pointed out by
MuRpnv, J. in Neary v. Credit Service Exchange (1929), 41

B.C. 223, citing Hattackc v. Cambridge University (1841), 1
Q.B . 593, and The Queenay . Twiss (1869), L.R . 4 Q.B . 407, thi s
Court ought not to assume that an inferior Court will go beyond
its competency and jurisdiction .

In the Tlallacic ease, supra, Lord Denman, C.J., said at pp .
614-15 :

. . . Therefore it is said this faculty asks too much ; it asks tha t

which cannot be legally granted in any view of the case, that which th e

Ecclesiastical Court has no jurisdiction to grant ; and therefore this Court

is called upon to prohibit the Ecclesiastical Court from entertaining th e

suit for the faculty altogether .

328
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simply made a mistake in designating the applicant as a farme r
in his report and my view would be that in such case his report
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This is obviously premature. This Court has no power to prohibit the

	

S . C .

	

Ecclesiastical Court from granting a faculty to confirm the alterations
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which have been made ; the suit, therefore, must proceed quoad them, in

order that the Ecclesiastical Court, within whose proper jurisdiction that NATIONA L
matter is, may determine whether the faculty shall be granted or not . With TRUST Co.

	

respect to the other object of the faculty, assuming, for the sake of the

	

LTD•

argument, that the extensions cannot be legally appropriated as prayed, TH E
and also assuming that a prohibition will lie in respect of an application CHRISTIA N
ex gratia for a faculty before it is granted (which is by no means a clear COMMUNIT Y

	

point), still we are not to presume that the Ecclesiastical Court will not

	

OF

take care to limit the faculty (if any be granted) to those objects which
BROTHER-

may be legally embraced in it .

	

HOOD LTD.

In the Twiss case, sutra, Cockburn, C .J. said at p . 413 :

	

Fisher, J .
The case of Hallack v . Cambridge [supra] is an authority for saying tha t

where proceedings are pending before the inferior Court, having referenc e

to several distinct things, one or more of which is within the cognizance o r

competence of the Court and others are not, this Court ought not to assume

that the inferior Court will go beyond its competency and jurisdiction ; and

therefore we ought not to interfere at the present stage of the proceedings .

A prohibition may most certainly be applied for as well after as before the

granting of the faculty, and if the Ecclesiastical Court should proceed t o

pronounce judgment, granting the faculty for all the purposes for which

it is sought, there is nothing to prevent a fresh application being made t o

this Court after such sentence is pronounced .

In the present case I have to say that the rule laid down i n
the 1/eary case, supra, and in the cases therein cited applies
with reference to the Board of Review which, while not a Court ,
is a tribunal exercising judicial functions . See Irt re Hudson's

Bay Co. and Peters (1938), 19 C .B.R. 258, at p. 264 .
I ought not to assume therefore that the Court of Review wil l

formulate a proposal if it decides the issues raised in favour o f
the plaintiff and I think that it is time enough to apply for a n
injunction if and when the Board of Review decides the issues
against the contention of the plaintiff . I think also that the
balance of convenience at present is in favour of dissolving th e
injunction and in this connection reference might be made t o
my own reasons for judgment (unreported) dated February 4th ,
1938, in the case of lttoinei/-Cencial for B.C. v. Kamloops
Produce Co., Ltd." especially from the foot of p . 27 to the
middle of p . 31.

The application therefore is granted and the injunction orde r
herein set aside .

	

Application granted.
Said judgment in Attorney-General for B .C. v . Kamloops Produce Co.,

Ltd . was given on application to continue until the trial an injunction
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restraining the defendant from doing certain acts alleged to be violation s

1939

	

of orders issued by a marketing board established under the Natural
	 Products Marketing (British Columbia) Act, 1934 . The injunction wa s

NATIONAL continued, with a variation of its terms. The part of the judgment referre d
TRUST Co. to supra was as follows :

LTD .

	

Then I come to the question as to whether or not I should exercise m y

TH E
CHRISTIAN behalf of the defendant especially to Gaskell v. ,Somersetshire County

COMMUNITY Council (1920), 84 J .P . 93, which is referred to in Bain v. Bank of Canadaof

	

and Woodward, 50 B .C . 138 ; [1935] 3 W.W .R . 25 . I would like to readUNIVERSA L

ro'

	

discretion to grant the injunction, and reference is made by counsel o n

BROTHER- from a portion of the judgment of Lord Sterndale in the Gaskell case, because

HOOD LTD . considerable reliance is placed upon that, and upon the way in which it i s
suggested it has been interpreted by some members of our Court of Appeal
in the Bain case . It may be noted that the head-note says :

"The Court of Appeal on the balance of convenience dissolved the injunc-

tion and allowed the action to proceed to trial . "

And it seems to me after reading what was said by the members of th e
Court that that was the basis on which the matter was disposed of . There
are some things said by Lord Sterndale, M.R., in such case which would
afford considerable basis for the argument put forward by Mr . Norris o n

behalf of the defendant, but I cannot see that the principle upon which th e

case was decided was contained in the statement made by Lord Sterndal e
where he says (p . 93) :

"The plaintiff may or may not have a good case, but we cannot say that

it is obviously right or obviously wrong. The question between the partie s
has still to be tried, therefore there can hardly be said to be a right to th e
injunction unless the Court can form an opinion that the plaintiff is clearl y
in the right . "

That statement is made undoubtedly there by Lord Sterndale, M .R ., but ,

with respect, after consideration of the case, it does not seem to me that

the ease was decided on that basis, and what Lord Sterndale further on

says would bear out, I think, that inference, because Lord Sterndale goes o n
to say in part as follows (p . 94) :

"Apparently the plaintiff would not mind the or der being made if h e

could be assured that the defendants would eventually take these lots a t

their fair market value, but unfortunately the sale could be stopped by th e

Board of Agriculture if the price were to be considered too high . The

defendants cannot therefore give an undertaking that the land shall b e
bought at its market value, as they may be forbidden to buy if the price i s
too high . That seems to be the only danger for the plaintiff. In regard,

however, to the position of the defendant council, if these lots are sold they
can no longer give notice to the present owner, but must give notice to th e
several purchasers . But what is more important is this : if these lots ar e

sold in small lots, and if they are bought by genuine small holders, the

defendants, by the provisions in the Acts, may be unable to acquire the m
at all . Under these circumstances, all of which were before the learned
judge, it seems to me that as the Board of Agriculture have sanctioned th e
notice to treat in this case, and the defendants have already acquired a
good deal of land, the balance of convenience is to dissolve the injunction ,
allowing the action to take its course."
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And that would seem to be the principle on which the decision of the
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Court of Appeal was made in that case, if I may say so, with all respect.
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Therefore I come to the consideration of the other cases, one of which is

Dodd v . Amalgamated Marine Workers' Union (1923), 93 L.J. Ch. 65. It NATIONAL
might be said in the first place that that is not an injunction case—and I TRUST Co .

	

would like to refer to Dodd v . Amalgamated Marine Workers' Union on

	

LTD .

	

another point raised by counsel on behalf of the defendant that it is not

	

v '
TH E

the usual practice of the Court upon an interlocutory motion where there CHRISTIA N
has been no consent to treat the motion as the trial of the action to grant COMMUNITY

	

all the relief claimed in the action itself . It may be noted there that in

	

of

that case Lord Sterndale, M.R. says (p . 66) :

	

UNIVERSAL
BROTHER-

"It may be right in certain cases to give all the relief claimed in the noon LTD .
action upon interlocutory motion, even although there has been no agree-

ment between the parties to treat the motion as the trial of the action ,

but that is not the rule, and it is not the usual practice of the Court . "

It is quite clear from that that there may be cases in which the relie f

may be given . Challender v. Boyle (1887), 36 Ch . D . 425 ; 56 L .J . Ch . 995 ,

has been referred to and there is an expression used there which, as I recal l

it, is used in other cases, and I would like to refer to part of the head-not e
[in 36 Ch . D.l, which I think is borne out by the case itself. At p. 425 of

Challender v . Royle part of the head-note reads as follows :

"In order to obtain an interlocutory injunction the plaintiff must mak e
out a prima facie case, i .e ., a case such that if the evidence remains th e

same at the hearing it is probable that he will obtain a decree, and unles s

he makes out such a case an injunction will not be granted on the mer e

consideration of the balance of convenience and inconvenience . "

I have in mind that principle in coming to the conclusion which I wil l
hereinafter indicate.

Then reference might be made to Spottisw000de v . Clark (1846) . 1 Coop .
T . Cott. 254, at 262 ; 47 E .R. 844, at 847, in which the Lord Chancellor sai d

in part as follows :

"Where the legal right was obviously such that no one could say o n

which side it lay, he always asked himself the question whether the Court

did not run much greater risk of doing injury by continuing the injunction ,

than it could do mischief by dissolving it . lie always took into his con-
sideration the extent of inconvenience on the one side, and on the other side ,
as the injunction should be granted or withheld . On which side did th e
balance of harm preponderate?"
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DE LAMPRECIIT v . DE LAMPHECHT.

1935

	

Practice—Judgment delivered but not entered—Application by plaintiff t o

June 28 ;

	

reopen case to introduce new evidence—Evidence within knowledge o f

July 3, 10 .

	

plaintiff at time of trial—Diligence—Discretion .

On an application to reopen a case after judgment has been delivered but

before entry thereof, the burden is on the applicant to show reasonabl e

diligence in bringing all available evidence before the Court, and furthe r

that the proposed evidence was not only material, but was of such a

character that if it had been brought forward in the suit it migh t

probably have altered the judgment .

In this case all the "new facts" were within the knowledge of the plaintiff

at the time of trial and could readily have been given by her in he r

evidence .

Held, therefore, that there was no due diligence, and the application was

dismissed .

APPLICATION to reopen the case after judgment is delivere d
but before judgment is entered, for the purpose of giving ne w
evidence. The facts are set out in the reasons for judgment .
Heard by RoBERTsox, J. in Chambers at Vanouver on the 28th
of June and 3rd of July, 1935 .

Fleishman, for the application .
E. R. Thomson, contra .

Car . adv. vult.

10th July, 1935 .

ROBERTSON, J. : This action was tried by me on the 28th o f
May, 1935 ; judgment was reserved and handed down on th e
31st of May . I dismissed the action on the ground that th e
plaintiff had failed to prove any consideration for the alleged
contract, contained in the letter of the 28th of February, 1934 ,
from the defendant to the plaintiff . The defendant had pleade d
there was no consideration. On the trial, while the plaintiff
was in the witness box, I said to plaintiff 's counsel :

What is the consideration? Your difficulty is consideration . Is ther e

anything you can bring out from your client to show consideration for thi s

agreement ?

Plaintiff's counsel endeavoured to do so, but was not successful .
Judgment has not been formally entered. The plaintiff now
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applies to reopen the case for the purpose of giving new evidenc e
and the material shows that the proposed new evidence consist s
of negotiations or correspondence between the plaintiff an d
defendant prior to the letter of the 28th of February, 1934,
and, therefore, entirely within the knowledge of the plaintiff a t
the time of the trial.

The plaintiff relies upon Clayton v . British American Securi-

ties Ltd . (1934), 49 B .C. 28, and submits that that case is an
authority showing that a trial judge has an "untrammelled or
absolute discretion" in a case of this sort . I do not think that is
so . In that case the Court was divided . The Chief Justice held
that, assuming the right of the trial judge to admit fresh evidenc e
after he has pronounced judgment, and, before entry thereof, th e
applicant should show he had exercised reasonable diligence t o
adduce all available evidence at the trial and that such new evi-
dence was conclusive. Mr. Justice MARTIN held that the burden
was on the applicant to show reasonable diligence in bringing al l
available evidence before the Court ; and, further that the pro-
posed evidence was not only material, but was of such a characte r
that if it had been brought forward in the suit it might probabl y
have altered the judgment .

As I read Mr. Justice MCPHILLI:es's judgment, he did no t
deal with this question . He merely held that there was no appea l
from the trial judge's decision, until the trial had been completed.
He does not deal with the principles which should influence a
trial judge in determining the question as to whether ne w
evidence should be admitted when judgment has been pronounced ,
but has not been entered .

Mr. Justice MACDONALD held the trial judge had the right t o
reopen a trial before entry of judgment, unfettered by any rule s
as to diligence, conclusiveness, or otherwise .

Mr. Justice _IMQI'ARRIE does not expressly deal with thes e
points, but held there had been reasonable diligence ; and I tak e
it from this that he was of opinion that the applicant shoul d
show diligence.

In view of the above, I am of opinion the majority of thei r
Lordships held that due diligence should be shown on an applica-
tion of this sort . In this case, as I have pointed out, all the "new

333

S . C .

193 9

DE LAMP -

RECUT
V.

DE LAMP -

RECH T

Robertson, J .



334

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

S . C .

	

facts" were within the knowledge of the plaintiff at the tim e
1939

	

of the trial and could readily have been given by her in her
evidence. There was therefore no due diligence .

This may appear to work a hardship on the plaintiff .
Mr. Justice MARTIN deals with this question at p. 44 of hi s

judgment in the Clayton case and I quote from two of the
Robertson, J. decisions referred to by him . The first is Young v. Keighly

(1809), 16 Ves . 348, wherein the Lord Chancellor said, p . 351 :
This is an extremely important question. The evidence, the discovery of

which is supposed to form a ground for this application, is very material ;

and I am persuaded, that by refusing the application I decide against th e
plaintiff in a case, in which he might, perhaps with confidence, have con -

tended, that upon the evidence he was entitled to the whole money. On the

other hand, it is most incumbent on the Court to take care, that the same

subject shall not be put in a course of repeated litigation ; and that, with a

view to the termination of the suit, the necessity of using reasonably activ e

diligence in the first instance should be imposed upon parties . The Court

must not therefore be induced by any persuasion as to the fact, that the

plaintiff had originally a demand, which he could clearly have sustained, to

break down rules, established to prevent general mischief at the expens e

even of particular injury .

The second is Ludlow v. Jlacartney (1719), 2 Bro. P.C. 67, a t
p. 71, where the following appears :

That the negligence or forgetfulness of persons under no sort of lega l

incapacity, and in matters lying within their own knowledge and power ,

was never deemed a sufficient foundation for a bill of review ; it being a n

excuse which might serve at all times, and render suits endless .

The application is dismissed with costs .

Application dismissed .

DE LAMP-
RECIIT

V .
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Sept . 21 ;
Oct. 19 .

WINSBY v. TAIT AND TAIT & MARCHANT.

Mines and minerals—Interest in "mining property"—Action to recover—
Plaintiff not holder of free miner's certificate—Effect of—Partnershi p
agreement—Interpretation—R .S .B .C. 1924, Cap. 167 ; Cap . 181, Sec. 12 .

The defendant, Tait, a barrister, was employed by the liquidator of the

Zeballos River Mining Company in November, 1934, and becoming

interested in the district, interviewed local miners, including on e

Morrison, who was agent for the owners of the Gold Peak and Privatee r

groups of mineral claims. In March, 1935, the plaintiff Winsby

obtained an option from Morrison on the Gold Peak and Privateer

groups, and consulted Tait with a view to forming a syndicate to take

up the option. Winsby and Tait then entered into a partnership agree-

ment on the 21st of March, 1935, whereby each would be entitled to a

half-interest in all moneys earned and accruing from the option hel d
by Winsby . Shortly after, in endeavouring to get the records in shape ,

Tait and Winsby with Morrison met two of the owners of the Gold

Peak and Privateer groups, and the two owners repudiated the optio n

given by Morrison . The option was lost and Tait and Winsby the n

directed their efforts to forming a syndicate to promote two othe r

claims known as the Van Isle and Rimy . Winsby was continually i n

Tait's office until the 16th of July, 1935 . After that he did not visi t

the office and appeared to take no further interest . In December, 1935 ,

the Privateer claims were relocated by one Ildstad under the name of

the Pilgrim group, and a conflict developed between the Pilgrim an d

Privateer groups . In July, 1935, Tait and one Pitre, with the approva l

of Winsby, formed the Nootka Gold Mining Syndicate for acquiring th e

Van Isle and Rimy claims, and opened a camp on the Van Isle claim ,

and the trustee of the Nootka Gold Mining Syndicate sold these claim s
to the Man-O-War Mines Limited in November, 1937, for a block of

shares in the Man-O-War Mines Limited, Winsby claiming an interes t

in these shares under the agreement of the 21st of March, 1935 . Pitre,
on behalf of himself and Tait obtained an option on the Pilgrim grou p
on the 8th of November, 1936, and Tait obtained an option from th e
owners of the Privateer group on the 10th of December, 1936 . Tait an d

Pitre then proceeded with development work on the property and prove d
the mine to be an extremely rich property . The plaintiff brought action
on the 5th of January, 1938, for an accounting and an interest in th e
Pilgrim and Privateer groups under the agreement of the 21st of March ,
1935 . The defendants plead alternatively that at no date material to

this action and prior to the 4th of January, 1938, was the plaintiff a
free miner or lawfully possessed of a free miner's certificate, and by
reason thereof the defendants rely on the provisions of the Mineral Act .
It was held on the trial with reference to the plaintiff not having a free

miner's certificate, that the Mineral Act is no bar to the proceeding s
for an account in this action, that the option covering the Gold Peak
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and Privateer groups originally held by the plaintiff lapsed at or near
the end of May, 1935, and the partnership between the plaintiff an d

defendant was dissolved on the 20th of November, 1937, when the option
and all other assets of the Nootka Gold Mining Syndicate were sold t o
the Man-O-War Mines Limited .

Held, on appeal, affirming the decision of FIsnER, J . as to the appeal, and
allowing the cross-appeal from the declaration in the judgment respect-
ing partnershi p

( per MARTIN, C.J.B .C ., MACDONALD and SLOAN, JJ.A .), that section 12 of the
Mineral Act says : "Subject to section 13, no person or joint-stoc k

company shall be recognized as having any right or interest in or to an y
mining property unless he or it has a free miner's certificate unexpired . "
Therefore the mining options upon which the plaintiff relies, options o f
"mining property" could not be held unless the holder of them, i .e ., the
person asserting the interest and benefit of then, is in possession of a
free miner's certificate.

Per MCQI;ARRIE and O'HALLORAN, JJ .A . : That the partnership between the
plaintiff and defendant Tait terminated on the 11th of July, 1935, and
the plaintiff is not entitled to any interest in the Privateer Mine Limited.
He is only entitled to his share on the stock of the Man-O-War Mine s
Limited received on the sale of the assets of the Nootka Gold Minin g

{ Syndicate to Man-O-War Mines Limited on the 20th of November, 1937 .

APPEAL by plaintiff from the decision of FIsnER, J. of the
17th of January, 1939, in an action for the taking of an accoun t
under memorandum of agreement of the 21st of March, 1935 ,
between the defendant D. S . Tait and the plaintiff, whereby
they became partners for the taking over and forming a syndi-
cate upon, developing, managing or selling the groups of minera l
claims situate in the valley of the Zeballos River on Vancouver
Island, comprising 36 claims, including the Gold Peak an d
Privateer groups. The defendant Tait first became interested
in the Zeballos District in November, 1934, when employed a s
a solicitor by a company in that district . One Ewen Morrison
was agent for the owners of the Gold Peak and Privateer groups
in the beginning of 1935 . Winsby obtained an option from him
on said groups and came with it to Tait on March 18th, 1935 ,
and the two entered into the partnership above mentioned . They
tried to promote a syndicate and otherwise tried to deal wit h
the property, but they failed to accomplish anything, and b y
July 11th, 1935, the matter appeared to have been dropped .
Then from July 11th, 1935, to 10th December, 1936, the defend-
ant Tait with one Pitre formed a syndicate called the Nootka
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Gold Mining Syndicate to take over two other groups of claims in
the district, and during this period Messrs . Tait c Marchan t

expended considerable sums to keep the project going, but durin g
this period Winsby took no interest whatever. During this
period part of the Privateer group was relocated and known a s
the Pilgrim group, and on December 10th, 1936, Tait and Pitre
with others, obtained an option on the Pilgrim and Privateer
groups, and in 1937 the Privateer mine was brought to a fai r
promise of success, and shortly after made a rich shipment of
ore. Winsby brought action for his alleged interest on January
5th, 1938 .

The appeal was argued at Vancouver on the 16th to the 19th
of May, 1939, before MARTIN, C.J.B.C., MACDONALD, Mc -
QUARRIE, SLOAN and O 'HALLORAN, M.A .

Maclean, K.C. (Swencisky, with him), for appellant : Winsby
obtained an option on the Privateer and Gold Peak groups from
Ewen Morrison, who was agent for the owners, on March 14th,
1935. Winsby went to Tait's office on the 18th of March follow-
ing when he assigned a half-interest in the option to Tait and it
was arranged that Winsby would go to Vancouver and get an
option on two adjoining groups, and Tait paid $50 on the option
that he expected to get back from a syndicate to be formed. In
December, 1935, Ildstad staked six claims over the Privateer
group and Tait proceeded to get options from them in July, 1936 ,
which included the Pilgrim extension on which a valuable vei n
was discovered in September, 1936 . The document of May 21st ,
1937, shows that Pitre and Tait, as owners of the Ildstad agree-
ment and of the option to purchase the Privateer claims, an d
Pitre and Tait with others are the owners of the Progress group ,
which in part conflict with the Privateer and Pilgrim groups ,
transferred their interests to the Nootka Zeballos Gold Mine s
Limited for large blocks of the company's stock . Winsby
claims he knew nothing of the Privateer being jumped, or o f
Tait 's dealing with the owners independent of him. Winsby
claims the learned judge placed a too narrow construction on
the partnership agreement of March 21st, 1935. The partner-
ship was not entered into for a single adventure but for al l
adventures in the Zeballos area, including acquiring minera l

22
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claims and also acting as brokers. The learned judge was in error
in holding that the relationship of solicitor and client did no t
exist, although Tait & llarchant had a retainer and did all th e
legal work : see McPherson v. Watt (1877), 3 App . Cas. 254 ,
at p. 366 ; Groom v . Crocker, [1939] 1 K.B. 194, at p . 200 ;
Read v. Cole (1915), 52 S.C.R. 176 . The claim that the plaintiff
must succeed because Winsby did not have a free miner' s
certificate is answered by In re Thomas. Jaquess v. Thomas,

[1894] 1 Q.B. 747 . The agreement of March 21st, 1935, als o
applies to the firm of Tait & Marchant ; that is admitted. The
partnership cannot be got rid of without Winsby having ha d
independent advice : see Wright v . Carter, [1903] 1 Ch. 27, at
p . 60 ; Carter v. Palmer (1841), 8 C1. & F. 657, at pp. 705-6 ;
see also Harris v. Lindeborg, [1931] S .C.R. 235 ; Roundy v .

Salinas (1915), 21 B .C. 323 ; Devine v . Somerville (1931) ,
44 B.C. 502 . The evidence put in at the trial by the defendant s
constituted a clear admission that the defendants acquired th e
Privateer group acting as agents for the partnership .

Locke, K .C. (Davey, with him), for respondents : It is sub-
mitted (a) that the partnership was for a single adventure an d
terminated when that adventure or undertaking ended ; (b) that
the partnership was dissolved by agreement ; (e) accord and
satisfaction ; (d) abandonment by the plaintiff of his rights an d
interests under the agreement ; (e) the provisions of the Mineral
Act and the failure of the plaintiff to have and obtain free miner's
certificates at material times . The appellant went outside the
scope of his pleadings as to what were partnership assets : see
In re Gyhon. Allen v. Taylor (1885), 29 Ch. D. 834 ; In. re

Bowen. Bennett v. Bowen (1882), 20 Ch. D. 538. Wilful
default cannot be raised unless alleged in the pleadings : see
Barber v. Mackrell (1879), 12 Ch. D. 534, at pp . 538-9 ; nor
can breach of trust : see In re Wrightson. 11 rightson v . Cooke ,

[1908] 1 Ch . 789 ; Dowse v. Gorton, [1891] A.C. 190, at p .
202 ; Edmonds v . Robinson (1885), 29 Ch . D. 170, at p . 176 ;
Sanguinetti v . Stuckey's Banking Comany (1'o . 2), [1896] 1
Ch. 502, at pp . 505-6. The partnership was restricted to the
words used therein and limited to a specific undertaking of
exploiting the claims mentioned in the agreement . General
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words such as those under consideration must be restricted t o
what is reasonably necessary for the accomplishment of th e
object or purpose of the agreement : see Lindley on Partnership ,
10th Ed., 483 ; Halsbury's Laws of England, 2nd Ed ., Vol. 10 ,
pp . 286-7, secs . 354-5 ; Howard v. Earl of Shrewsbury (1874) ,
L.R. 17 Eq . 378, at p . 391 . The circumstances as they existed
at the time the partnership was formed may be considered i n
the interpretation of the agreement : see Halsbury's Laws o f
England, 2nd Ed., Vol. 10, pp. 269-70, sec. 366 ; Lion Insurance

Association v. Tucker (1883), 12 C .B.D. 176 at p . 186 ; Attor-

ney-General v. Earl of Powis (1853), Kay 186, at p. 207 ; River
Wear Commissioners v . Adamson (1877), 2 App. Cas. 743, at
p. 763 ; Hart v . Hart (1881), 18 Ch. D. 670, at p. 693. It is
permissible to give evidence of acts done shortly after the dat e
of the instrument : see Halsbury's Laws of England, 2nd Ed . ,
Vol. 10, pp . 274-5, secs. 343, 344 ; Van Diemen's Land Company
v . Table Cape Marine Board, [1906] A .C. 92, at p . 98. Assum-
ing the partnership continued, the claims to be taken over wer e
only the Van Isle and Rimy claims . There was a parol agree-
ment on July 11th, 1935, that the partnership was terminate d
and the agreement abrogated : see Halsbury's Laws of England,
2nd Ed ., Vol . 7, p . 186, sec . 263, and pp. 202-3, secs. 281 and
283 ; Goss v. Lord Nugent (1833), 5 B . & Ad. 58, at p . 65 ;
Morris v . Baron and Company, [1918] A.C. 1, at pp. 12 to 38 ;
G. W. Fisher, Ltd. v. Eastwoods, Ltd., [1936] 1 All E .R. 421 ,
at pp. 425 and 427 ; Berry v . Berry, [1929] 2 K.B. 316. For
two years or more after July 11th, 1935, Winsby did nothing
from which it may be implied that he intended to abandon th e
agreement : Halsbury's Laws of England, 2nd Ed ., Vol. 7 ,
p. 203, see. 283. Assuming the partnership was dissolved on
July 11th, 1935, the accounts should be taken only up to tha t
date : see Lindley on Partnership, 10th Ed ., 618-19 ; Jones v.

Noy (1833), 2 Myl. & K. 125 ; Nerot v. Burnand (1827), 4
Russ. 247, at p . 266 ; Pearce v . Lindsay (1860), 3 De G. J . &
S. 139, at p . 146. The plaintiff must establish affirmatively tha t
the relationship existed : see Cane v. Allen (1814), 2 Dow 289 ;
Edwards v. Williams (1863), 32 L.J. Ch. 763, at p . 765 . The
rules applicable to formal trusteeships do not apply to such
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quasi-trusteeships as here existed : see Underhill on Trusts, 7t h
Ed., 322 ; Knox v. Gye (1872), L .R . 5 H.L. 656, at pp. 675-6 .
He must have had a free miner's certificate when he first obtaine d
an option on the Privateer and Gold Peak claims : see Turner v .

tiidette Gold Mines Ltd. (1935), 50 B.C. 202, at p . 212 ; Hals-
bury's Laws of England, 2nd Ed., Vol. 24, pp. 458-9 ; McNer-

hanie v . Archibald (1898), 6 B.C. 260 ; Roundy v . Salinas

(1915), 21 B .C. 323, at 328 ; Alexander v. Heath (1899), 8
B.C. 95 ; Northwestern Construction Co . v. Young (1908), 13
B.C. 297 ; Phillips v. Probyn, [1899] 1 Ch . 811 ; Sykes v .

Beadon (1879), 11 Ch. D. 170 ; Stuart v. Mott (1894), 23
S.C.R. 384.

Cur. adv. volt .

21st September, 1939 .

MARTIN, C .J.B.C . : The majority of the Court have arrived
at the conclusion that these mining options upon which th e
plaintiff relies, options of "mining property, " could not be held
unless the holder of them, i .e ., the person asserting the interes t
in, and benefit of them, is in possession of a free miner's certifi-
cate . As to the consequence of this decision, we think it bette r
that counsel should address themselves thereto, at this stage ,
because there are other and complicated aspects of the case . Just
for the present, in regard to that view, and without attempting
to give our reasons therefor, which we shall do later, I may poin t
out that the present section 12 of the Mineral Act, Cap . 181 ,
says that :

Subject to section 13, no person or joint-stock company shall be recognized

as having any right or interest in or to any mining property unless he o r

it has a free miner's certificate unexpired.

I would just for a moment draw attention to something that i s
quite interesting and historically instructive because that expres-
sion "mining property" is much wider than in the Gold Field s
Act of 1859, which is the foundation of our mining laws, vide

1 M.M.C. 541 in the Appendix to the reported eases, and whic h

declares :
No person shall be recognized as having any right or interest in, or t o

any claim or any of the gold therein unless he shall be, or in case of an y

disputed ownership, unless he shall have been at the time of the disput e

arising, a free miner.
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It is well worthy of notice that there is a significant expansio n
of the original term "claim" into the present much wider term
"mining property ." Speaking, if I may be permitted to say so ,
as one of very many years' experience with the mining laws of
this Province, it would come as a surprise to any "old-time"
miner, that anyone could, to use the time honoured expression
among mining men, "bond " (see 1 M.M.C. "Appendix B,
Glossary of Mining Terms," p . 859) a mineral claim in thi s
Province without having a free miner's certificate : that is the
basis upon which my reasons will be given .

We shall be very much obliged if counsel will consider th e
said decision of the majority of the Court and make such sub-
missions upon its effect as they may wish to do .

19th October, 1939 .

MARTIN, C.J.B.C. : After hearing counsel on the 26th of Sep-
tember on further consideration our final judgment is that th e
appeal is dismissed and the action dismissed and the cross-appea l
from the declaration in the judgment respecting partnership i s
allowed and consequently paragraphs 1 to 8 in said judgmen t
are set aside. With respect to the consequential result, I think
my brothers wish to add something. While we are all in accor d
that the appeal should be dismissed and the cross-appeal allowe d
yet my brothers wish to add something about the form of th e
judgment .

MACDONALD, J.A. agreed with MARTIN, C.J.B.C .

MCQuARRIE, J .A. : I agree with the majority of the Cour t
that the appeal should be dismissed and the cross-appeal allowed .
I do not, however, base my judgment on the appellant's failur e
to hold a free miner's certificate, as to which I do not consider
it necessary to express any opinion, except to say that suc h
omission on his part would, of course, under the statute be n o
obstacle to his holding shares in an incorporated company . I
agree with my brother O'HALLoRAN that the partnership whic h
existed between the appellant and the respondent Tait expired
on the 11th of July, 1935, when a settlement was arranged by
the appellant and respondent Tait under which the appellant was
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to receive three and one-half units in the Nootka Gold Minin g
Syndicate, which later became, as explained by O'HALLORAN ,

J.A., 7,000 shares in the Man-O-War Mines Limited, in ful l
satisfaction of any claim which the appellant might have . The
facts up to that time and the subsequent developments of the
relationship between the respondent and Pitre are clearly an d
sufficiently set out in the judgment of O'HALLORAN, J.A. and I
agree with him that the appellant was not in any way interested
in what transpired after the partnership between him and the
respondent Tait ceased to exist as aforesaid, except to the extent
of the 7,000 Man-O-War shares previously referred to . As to
the said shares counsel for the respondent Tait on the hearin g
before us stated that the respondent Tait foregoes any claim
and in any event the said shares are not involved in this action .

SLOAN, J.A . : It is my view that section 12 of the Mineral
Act, Cap. 181, R.S.B.C. 1936, is an effective bar to the success-
ful prosecution of the plaintiff's action and in consequence I
would dismiss the appeal and allow the cross-appeal .

O'HALLORAN, J.A. : The partnership agreement of 21st March ,
1935, between Tait and Winsby related to
purchasing and taking over and forming a syndicate upon, developing ,

managing or selling the groups of claims [described as the "Gold Peak,"

"Privateer," "Lone Star," "Van Isle," and "Rimy" groups and "Charity "

No. 1 mineral claim, in all 36 mineral claims in the Zeballos area] . . .

and any and all other mineral claims rights, interests, etc ., which the

parties or either of them may acquire or become interested in in that area .

In my view this partnership was entered into to form a syndicat e
"to develop, manage, or sell" the un-Crown granted mineral
claims referred to and did not extend beyond a single adventure .
That single adventure was the formation of a syndicate to includ e
the named groups or any other mineral claims in lieu of or in
addition thereto which could be brought into such syndicate . I
am of the view also that the partnership was dissolved withi n
the meaning of section 35 (b) of the Partnership Act, Cap . 213 ,
R.S.B.C. 1936, by the termination of that adventure on 11th
July, 1935, at the time when Xootka Gold Mining Syndicat e
was formed to take over from the partnership and develop the
"Van Isle" and "Rimy" groups, the sole remaining options then
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held by the partnership . At that time the partnership receive d
ten units in the syndicate in full satisfaction of the purpose o f
its existence, and then ceased to exist . The distribution of thes e
units between the partners became then a matter of settlin g
accounts between them under section 47 of the Partnership Act,
supra, following the dissolution of partnership which had take n
place.

The partnership agreement should be construed in the ligh t
of its essence and nature . The meaning of words in the agree-
ment is governed by the circumstances with respect to which they
were used : vide River Wear Commissioners v. Adamson (1877) ,
2 App. Cas. 743, Lord Blackburn at p . 763. It was not an
agreement between two mining promoters intending to open an
office and conduct a general mining business in partnership ove r
a period of years . It was a venture separate and apart from their
regular occupations ; Tait was a well-known barrister and solici-
tor, Winsby was an experienced conveyancer . If the venture
proved successful they would share the profits. If unsuccessful
the venture would be at an end and they would go their separat e
ways . It is to be observed that they proposed to form a syndicate ,
that is one syndicate. It would be composed necessarily of several
persons at least who would purchase "units" in the syndicate an d
thus furnish the syndicate with the money required to carry o n
the option payments and assessment work and develop th e
"showings" on the property to a point where it could be con-
sidered a "prospect" to enable its sale or the raising of further
moneys to "prove" it as a "mine."

It should be fairly obvious that the successful formation of
one such syndicate would in itself be an undertaking of some
magnitude, particularly in respect to un-Crown granted and
undeveloped mineral claims situated in an unknown an d
unproved district such as the Zeballos area then was . To hold
that the agreement extended beyond a single adventure of thi s
character would be to infer that the parties intended to engag e
generally in the promotion of mining properties and mining
syndicates, that is in fact to enter the mining promoters' field .
There is no indication in the evidence that it was ever thei r
purpose to do so. I am in agreement with Mr . Justice FISHER,
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the learned judge who tried the ease, when he held the agree-
ment was restricted by its terms to a single adventure . With
respect, however, I do not agree with him that the partnershi p
continued in existence until the 20th of November, 1937, when
Man-O-War Mines Limited was incorporated to take over th e
assets of Nootka Gold Mining Syndicate . In my view the
partnership ceased to exist when it was agreed to form the
latter syndicate on 11th July, 1935 .

The learned judge held that the partnership did not terminat e
with the formation of the syndicate because :

I think the words "developing, managing, or selling" which in the writte n

agreement [cited supra] follow the words "forming a syndicate upon" ar e

against such construction and show that the adventure or undertaking wa s

not to terminate when the claims were taken over by the syndicate but when

the syndicate sold the claims after some development of them .

With great respect this is a misdirection . The reason for the
formation of a syndicate was to raise money to acquire th e
options from the partnership and develop the property. As the
syndicate would then hold the options it would be the syndicat e
and not the partnership which would "develop, manage or sel l
the claims ." The partnership could have nothing more to d o
with it as soon as the syndicate was formed . This was in fact
what did occur . The opening lines of Nootka Gold Mining
Syndicate agreement (Exhibit 18—11th July, 1935), read :

This syndicate is formed for the purpose of taking over the option acquire d

by David S. Tait for himself and associates . . . and of proving th e

high grade ore shoot thereon by driving on the same for one hundred feet .

That is to say the syndicate was formed to acquire and develo p
the properties . The third paragraph of this syndicate agreement
provided that fifteen units in the syndicate should be issued t o
Tait and his nominees in exchange for an assignment of th e
partnership's option in the said properties, an d
in recompense for the money and time expended by him and them on th e

acquiring and developing of the proposition to date .

L. A. Grogan, a well known Victoria chartered accountant,
and the respondent Tait acted as trustees for the syndicate . Ray
Pitre was the syndicate manager of operations on the ground a t
Zeballos . Tait assisted by Grogan was the syndicate manager
and secretary in Victoria. Tait received six units and Grogan
received one unit from the syndicate in remuneration for thes e
services .
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When Man-O-War Mines Limited was incorporated it acquire d
the assets of Nootka Gold Mining Syndicate by an agreement of
20th November, 1937, entered into by Tait and Grogan as
trustees of the syndicate . The opening lines of the said agree-
ment read :

Whereas the vendors [Tait and Grogan] are the trustees of Nootka Gol d

Mining Syndicate, and as such have held on behalf of the said syndicat e

and then recites the option agreement on the "Van Isle" and
"Rimy" groups . The evidence of Tait, Pitre, and Grogan (the
latter called by the plaintiff) read with the above agreement s
establishes that Nootka Gold Mining Syndicate on its formation
on 11th July, 1935, did in fact acquire from the partnershi p
and operate the "Van Isle" and "Rimy" groups . There is no
evidence to the contrary .

It is significant there is not one word in the partnership agree-
ment regarding the capital of the partnership ; nor does it con-
tain any provision for the advance or raising of money by th e
partners to carry on the options and to do assessment work an d
development work. It is to be assumed that when the partner s
made the agreement they knew that acquiring and holding th e
options, assessment work and the necessary development and
survey work to bring the properties to the "prospect" stage (no t
to mention "proving" them as mines) would require considerabl e
money even under most favourable conditions . There is no indi-
cation in the agreement or in the evidence that Tait and Winsby
ever contemplated the partnership was to assume this financial
responsibility. On the contrary the evidence shows all thei r
efforts were directed to the formation of a syndicate to raise th e
necessary moneys for the purposes above mentioned . It is there-
fore not an unwarranted conclusion that the essence and natur e
of the partnership agreement demanded the formation of a
syndicate, if the partnership was to function at all ; otherwis e
the financial demands upon the partners would be so heavy tha t
the options could not be held, and the partnership would di e
almost at its birth .

If the words of the partnership agreement are ambiguous, w e
may "call in aid the acts done under it as a clue to the intention
of the parties"—vide Doe dem . Pearson v. Ries (1832), 8 Bing.
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178, at 181. In The Attorney-General v. Drummond (1842) ,
1 Dr. & War. 353, Lord Sugden, at p . 368, said :

Tell me what you have done under such a deed and I will tell you what
that deed means.

That was said in regard to ambiguities in ancient documents .
The Earl of Halsbury, L .C., makes it clear it is not limited t o
ancient documents, vide Van Diemen's Land Company v . Table
Cape Marine Board, [1906] A.C. 92, at 98 :

The contemporaneous exposition is not confined to user under the deed .

All circumstances which can tend to show the intentions of the partie s

whether before or after the execution of the deed itself may be relevant .

And also Watcham v. East, Africa Protectorate, [1919] A.C. 533 ,
at pp. 537-40 .

From the commencement of the partnership on 21st March ,
until the formation of Nootka Gold Mining Syndicate on th e
11th of July, 1935, every effort was made by both partners t o
form a syndicate which would take over the options from th e
partnership and develop them. Many obstacles were encoun-
tered ; first of all the partnership encountered a serious set-bac k
when the owners of the "Gold Peak" and "Privateer" groups
repudiated the option thereon held by the partnership . The loss
of the "Gold Peak" group made it difficult to form a syndicat e
as it was the most favourably known at that time . Severa l
attempts failed to form a syndicate in respect to the remaining
"Van Isle" and "Rimy" groups . An option payment of $80 0
on the "Rimy" and "Van Isle" groups was due on the 1st of
July, 1935 . Ray Pitre was coming from Zeballos to Victoria
to collect it on behalf of the owners . Tait and Winsby were a t
their wits' end. The partnership at that time was indebted som e
$900 to $1,000 to Tait for moneys advanced by him in his
attempts to keep the partnership alive ; Winsby bore no part of
this expense . Winsby suggested to Tait that the latter personally
should offer to pay Ray Pitre certain payments on account but
Tait replied it would be useless unless money was also in sight
for assessment work and development work . Under the option
agreement Exhibit No . 6, it was required in addition to the pay-
ment of $800 on 1st July, 1935, (1) to commence developmen t
work not later than 1st July, 1935, and to carry it on continu-
ously thereafter ; (2) to do assessment work, and (3) to have
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the claims surveyed during the year 1935 . Neither Tait nor
Winsby could see how these requirements could be met . Thus
far therefore the partnership had failed in its purpose ; its
continued existence was in the last doubtful extremity. Winsby
then suggested that Tait might be able to make some arrange-
ment with Pitre which would keep alive their interest in th e
option .

Pitre arrived in Victoria early in July ; Tait told him the
difficulties they were in and in particular that they had lost th e
"Privateer" and "Gold Peak" groups and that they were no t
able to pay him $800 then due on the option of the "Van Isle "
and "Rimy" groups, and were not able to form a syndicate t o
raise the funds necessary to carry on the development work on
these groups to which they were committed under the option .
Pitre said this left him in a serious situation, for if th e
assessment work on the claims was not done shortly he and hi s
associates would be in danger of losing the claims. Both the
partnership and Pitre were therefore in a bad predicament . The
partnership had failed in its purpose completely and Pitre an d
his associates were in danger of losing the claims because of the
failure of the partnership to make its option payment . Pitre
and Tait thus pressed were forced to consider joining forces t o
form a syndicate whereunder the holders of the claims woul d
put in their labour as assessment work and Tait 's legal firm (Tai t

March ant) would start the subscription with $400 cash . It
was hoped by this means to establish confidence and attract othe r
persons to join the syndicate.

Pitre however was adamant upon one point, namely, tha t
Winsby should not be associated with this syndicate. IIe gave
evidence that he told Tait :

And I said that I didn ' t want to go into anything on my own behalf o r
for my brother, if Mr . Winsby was to be associated with it .

We have reached the point therefore at which the partnershi p
was unable to function any longer . Its inability to pay the
$800 due on its sole remaining option marked the end of its
resources and its ability to continue . The partners could not b e
blind to the conditions which marked the end of their ventur e
so clearly when Pitre the man upon whom their last hopes
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centred, definitely refused to extend the option upon any terms
if Winsby was to be associated with it . This led to a discussion
of what remuneration the partnership should receive for th e
work Tait and Winsby had done ; Pitre was willing that the
partnership should receive ten units in the syndicate, in additio n
to five units that Tait should receive personally by reason of hi s
disbursements . The Nootka Gold Mining Syndicate agreement ,
Exhibit 18, was then prepared. One clause thereof read :

Fifteen units of the capital of the syndicate shall be issued to David S .

Tait and his nominees in exchange for an assignment of his said option upon

the "Van Isle" and "Rimy" groups of mineral claims, and in recompens e

for the money and time expended by him and them on the acquiring and

developing of the proposition to date .

On the afternoon of 11th July, Pitre and Winsby had a meeting
with Tait in his office . Tait and Winsby testified that the plan
as set out in the syndicate agreement as well as Pitre's objection
to Winsby was then explained to Winsby by Tait, and Pitre then
agreed to the formation of Nootka Gold Mining Syndicate a s
set out in the syndicate agreement, Exhibit 18 . It was agreed
the partnership should be allotted ten units in the syndicate t o
be placed in Tait 's name . Tait gave evidence that he agreed with
ZVinsby in Pitre's presence that the ten units were to be divide d
between them on the basis set out in the partnership, viz ., six and
a half units to him and three and a half units to Winsby . Pitre
gave evidence that a final arrangement was made between Tai t

and Winsby but he did not remember what it was, as it wa s
"none of his business." Winsby gave evidence he did not
remember what took place but was positive nothing took plac e
which affected his partnership agreement with Tait .

The learned trial judge has held if Tail understood that what
took place at the meeting terminated the partnership, then
Winsby did not so understand it ; and that as the parties wer e
not ad idem, the partnership therefore continued until the 20t h
of November, 1937, when Man-O-War Mines Limited took ove r
the options from Nootka Gold Mining Syndicate . With respec t
the learned judge misdirected himself upon the evidence in
coming to that conclusion . As pointed out already he had pre-
viously misdirected himself in construing the partnership agree-
ment as continuing even after a syndicate should be formed .
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This first mentioned and basic misdirection resulted in the secon d
misdirection as to the effect of the evidence of what took plac e
at the meeting of 11th July, 1935, between Tait, Pitre and
Winsby. Review of that evidence is required .

Both Tait and Pitre said the meeting lasted from one and a
half to two and a half hours ; Winsby said it lasted for a "few o'HJ.Aoran ,

minutes." Tait said he explained to Winsby the above-quoted
clause in the syndicate agreement relating to the allotment o f
fifteen units to "David S . Tait and his associates" and that h e
(Tait) would receive five units personally for the disbursements
he had made and that the remaining ten units would be divide d
between Winsby and Tait according to their respective propor-
tions in the partnership agreement, viz ., six and a half units to
Tait and three and a half to Winsby ; and that Winsby becaus e
of Pitre 's objection could have nothing to do with the syndicate .
Tait said Winsby agreed to this . Winsby could not give evidenc e
of what took place ; he said twice he did not remember . He did
not deny what Tait and Pitre said took place ; he could not
remember . He denied the legal effect of what took place, bu t
he was unable to state what in fact did take place . When asked
by his own counsel what took place at the meeting Winsby said :

Just what did take place I cannot say, but I do know that there was
never any question of . . . that partnership agreement between Tai t
and myself, it had no bearing whatsoever in any of the dealings there with
Pitre . . .

Then in cross-examination when called in rebuttal :
Do you recall during your examination several days ago you were aske d

what took place at this meeting between Mr . Pitre, Mr . Tait and yourself
on July 11th, 1935? Yes, sir .

Do you remember what answer you gave? I said I did not remember.
Yes, when? That I was there a few minutes I thought.

Pitre gave the following evidence of what took place :
Mr . Tait asked Mr . Winsby if he would be satisfied to take settlement

of a certain portion of his [Tait's] shares, . . . There were fifteen units
issued to Mr. Tait or his firm . . . for the work and money they had
put up. And he [Tait] made some arrangement, I am not sure what th e
proportions were that Mr . Winsby took a certain portion of them and the n
not to be interested in the development of the mine or anything else .

And again :
I heard the arrangement being made .

And further :
Mr . Tait asked Mr . Winsby if he would take what he suggested, and Mr .
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Winsby said yes . And the arrangements were made right there ; right i n

the office there . I was present, and Mr . Tait and Mr . Winsby were present.

And the arrangement was made in front of me there . I don't remember

what they were, but I think they were—there was definite arrangement s

made that day.

Maclean : You do not know what they were? No . I know there wer e

definite arrangements to settle the thing right there ; that was the end of

it so far as Winsby was concerned.

Perusal of Pitre ' s evidence leaves no doubt that a definit e
arrangement was made between Tait and Winsby in his presence ,
whereby Winsby agreed to accept a certain number of the ten
units and would then have no further association with the syndi-
cate. Pitre did not remember how many units Winsby agree d
to accept for he said :

It was none of my business really, it was an arrangement between them ;

but I heard the arrangement being made .

The learned judge has interpreted Pitre 's evidence to mean that
he did not remember what took place at the meeting whereas th e
transcript is clear that what he did not remember, as it was
"none of his business" concerned only the division of the ten
units between Tait and Winsby. His evidence is positive i n
corroboration of Tait ' s evidence that there was a definite arrange -
ment made between Tait and Winsby whereby Winsby was "no t
to be interested in the development of the mine or anything else "
and "that was the end of it so far as Winsby was concerned ."

The terms of the division of the ten units between Tait and
Winsby or for that matter whether they were then divided a t
all, is not a determining point in this appeal . At best that is a
matter of settlement of accounts which would arise after the
termination of the partnership. The determining point in the
appeal is that a syndicate was then formed to take over and
operate the partnership property and the partnership was the n

paid out in full . It is true the learned trial judge reads the
evidence as a whole to restrict what took place on 11th July ,
1935, to an agreement concerning the manner in which th e
balance of the option was to be paid Pitre, the operation of the
property and the number of units to be paid Tait and Winsby .
But it is not asserted that Tait said to Winsby in so many word s
"our partnership is terminated by the formation of the syndicat e
and the receipt of these ten units ." Counsel for the respondent
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does assert, however, that the legal effect of what did take plac e
is the same as if Tait did use these words and Winsby ha d
agreed. The parties must be held to have intended the lega l
consequences of their own conduct .

The last-mentioned findings of the learned trial judge ,
with respect, cannot be supported by the evidence unles s
they are associated with a finding that a syndicate was the n
formed which would take over and operate the partnershi p
property and pay out the partnership in full . The termination
of the partnership was an obvious consequence in the first plac e
because the formation of the syndicate in itself accomplished th e
purpose of the partnership agreement, as has been pointed out ,
supra . The allotment to the partnership of ten units in ful l
satisfaction of its interest confirms this . There remained only
the question of division of the units among the partners, that i s
to say a settlement of accounts between the partners, whic h
would not arise until the partnership itself had been terminated .
The termination of the partnership was an obvious consequenc e
in the second place because of the acts of the parties entirel y
apart from what interpretation might be placed on the term s
of the partnership agreement. Pitre without whom the syndi-
cate could not be formed refused to be associated with Winsb y
but agreed that the partnership receive ten units in the syndicat e
in full of its interest, and in termination of its association wit h
the option .

What occurred on the 11th of July, 1935, was not an altera-
tion of the partnership agreement which still left it subsisting ;
because of the essence and nature of that agreement it was a
complete extinction thereof. The business of the partnership
was to form a syndicate which would take over and develop th e
partnership property. It had failed to do so ; Pitre with whom
the decision rested was willing to join with Tait in forming a
syndicate but on conditions which debarred Winsby one of th e
partners from taking part . In other words Pitre would join in
forming the syndicate on condition only that the partnership a s
such should cease the business for which it was entered into,
v7., to form that selfsame syndicate. Tait could not join with
Pitre therefore in forming the syndicate and remain a member
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of the partnership. Pitre would join with Tait but not with
the partnership of Tait and Winsby. Winsby agreed to what
took place. He is bound by the legal consequences . By agree-
ing he received three and a half units in X ootka Gold Mining
Syndicate which later became 7,000 shares of a par value o f
$3,500 in Man-O-War Mines Limited .

If Winsby had not agreed, the partnership was finished in
any event . It had failed in every effort. Pitre was the last
chance. It was his terms or nothing. To use the words o f
Lord Parmoor in Morris v . Baron and Company, [1918] A.C.
1, at p . 38 :

Where the alteration is such that the conditions of the earlier contract

cannot be restored without placing one of the parties under a permanen t

and substantial disability there is a strong prima facie probability of an

intention to rescind .

In the case under review Pitre's refusal to be associated with
Winsby placed the latter under a permanent and substantia l
disability in respect to the purpose of the partnership agreement .
But the intention to rescind the partnership agreement in th e
present case was much more than a "strong prima facie proba-
bility," for it was terminated by the formation of the syndicate
and the partnership was paid out in full of its interest . Further-
more Winsby's conduct after 11th July, 1935, was consisten t
only with his acceptance of that position .

After the syndicate was formed on the 11th of July, 1935 ,
business relations between Tait and Winsby ceased entirely.
From being almost a daily visitor at Tait's office for several
months he ceased to come there at all. This speaks for itself.
Prior to the 11th of July he and Tait were in business associa-
tion and had many things to discuss. After the 11th of Jul y
they were no longer in business association and had nothing t o
discuss. The appellant, however, placed his position before thi s
Court as if he had been accepted by Pitre as an associate of Tait

and Pitre in the syndicate . On Winsby 's own evidence, after

he left Tait' s office on 11th July, 1935, with the exception of
4th May, 1937, when he called there on another matter he di d

	

not appear in Tait's office until November, 1937 	 two and a
quarter years afterward, when he heard of a sensational strik e
on the "Privateer" mine . The call on 4th May, 1937, concerned
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another matter and Winsby admits he did not discuss any of
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the groups mentioned in the partnership agreement. His failure 193 9

to do so is not consistent with a contention that the partnership
agreement had not been terminated on 11th July, 1935, th e
more so since this was the first time he was in Tait's office since

O'Halloran ,that date, or had any opportunity to discuss with him the affairs

	

J .A .

of the alleged partnership. If he then believed the partnership
to be in existence, he would have shown a keen interest in wha t
was taking place at Zeballos .

Under sections S, 9, and 12 of the Partnership Act, supra, one
partner has the right to pledge the credit of the firm and obligat e
it for the purposes of the partnership . Winsby knew that Tait

was carrying on mining operations at Zeballos ; he would be
expected to infer that Tait was incurring substantial obligation s
in connection therewith which Tait might or might not be able
to pay, as substantial sums of money would be required for th e
purpose. If Winsby believed that Tait was doing that as his
partner, then as an experienced broker and conveyancer he must
have realized that he (Winsby) might be liable to creditors fo r
all the obligations contracted by Tait, and would be liable to
Tait also for his proportion of the moneys advanced by Tait. It
is a reasonable inference from Winsby's failure to exercise an y
supervision over let alone display any interest in Tait 's conduc t
of the affairs of the alleged partnership and the entire lack of
contact between them, that both of them understood that the
authority of the other to pledge his credit or involve him in an y
business obligation or contractual liability was at an end ; and
that could only be because both of them knew that the partner -
ship had been dissolved on the 11th of July, 1935—vide Hals-
bury's Laws of England, 2nd Ed ., Vol . 7, p. 203 .

The foregoing analysis forces the conclusion that the partner -
ship was entered into for a single adventure, viz., the formation
of a syndicate to take over and develop the properties held by
the partnership ; and also that the partnership came to an en d
with the termination of that adventure on 11th July, 1935, b y
operation of the agreement as well as by conduct of the parties
inconsistent with its continuation . Any issue between the parties
after that date concerned solely the settlement of accounts of th e

23
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partnership in respect to division of the ten units between them .
Having come to this conclusion any accounting should not exten d
beyond 11th July, 1935, when the partnership was terminated ,
and should be limited to the manner in which the ten units
should be divided between them. But this is settled by th e
partnership agreement, whereunder Tait would receive 65 per
cent . and Winsby 35 per cent . The evidence discloses that i s
what occurred ; of the ten units Tait received 65 per cent ., viz . ,

six and a half units, and Winsby received 35 per cent . or three
and a half units . Both of them were allotted shares in Man-O-
War Mines Limited for these units on the same basis as all othe r
unit-holders, viz ., 2,000 shares of 50 cents par value each i n
exchange for one unit . Tait was allotted 13,000 shares of a pa r
value of $6,500 and Winsby was allotted 7,000 shares of $3,50 0
par value .

However, even if the partnership between Tait and Winsby
did not terminate on 11th July, 1935, the evidence fails t o
disclose any ground upon which Winsby could claim an interes t
in the 114,000 shares allotted to Tait in Man-O-War Mine s
Limited . The only shares allotted Tait for a consideration other
than cash were the 13,000 shares above mentioned and 12,00 0
shares representing six units he received as remuneration for
acting as manager and secretary of the syndicate . Tait received
no bonus or promotion stock, unless the 13,000 shares mentione d
can be included in that category ; if it can be then it was hi s
proper proportion under the partnership agreement . All the
remaining shares allotted to Tait were in consideration of cas h
paid to or on behalf of the syndicate by him personally or by hi s
firm of Tait & Marchaat and first duly checked and approved by
Tait 's co-trustee L . A. Grogan, a Victoria chartered accountant ,
who was also the accountant for one of the largest unit-holder s
in the syndicate . As already pointed out there was no provisio n
in the partnership agreement concerning its capital . It is not
to be inferred that Tait was to supply all the capital and tha t
Winsby should be entitled to be credited with 35 per cent .
thereof as and when if ever he might choose to refund Tait that
proportion thereof . As the agreement did not provide for part-
nership capital, these payments by Tait should be regarded as
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advances by him as distinguished from capital . As such he
would be entitled to that priority in repayment thereof—whic h
he took in the form of units later converted into shares—provide d
by section 47 (b) of the Partnership Act, supra .

The appellant claimed a partnership interest in the "Pri-
vateer" group . The learned trial judge held against him, on the
ground that even though the partnership continued after 11t h
July, 1935, it related only to the "Van Isle" and "Rimy "
groups. This finding is amply supported by the evidence . As
pointed out previously the owners of the "Gold Peak " and
"Privateer" groups specifically mentioned in the partnershi p
agreement, repudiated the option thereof held by the partnershi p
despite the efforts made by the partnership to retain it ; for
some time at least before the Nootka Gold Mining Syndicate was
formed on 11th July, 1935, the "Privateer" group was lost t o
the partnership beyond hope. More than a year later, in Novem-
ber, 1936, Ray Pitre secured an option for Tait and himself
from one of the contending factions interested in the "Privateer"
group. An option was then obtained by them from anothe r
"Privateer" faction as well, and the dispute between the faction s
was adjusted in the allotment of shares in a company whic h
became Privateer Mine Limited . It is manifest therefore tha t
the interest in the "Privateer" which Tait acquired ultimately
had no connection with the partnership, with Nootka Gol d
Mining Syndicate or Man-O-War _lines Limited . This con-
clusion follows as well from the two conclusions reached already,
supra, (1) that the partnership related to the single adventur e
described previously ; and (2) in any event the partnership
was terminated by the act of the parties on 11th July, 1935 ,
when Nootka Gold _Alining Syndicate was formed .

The appellant contended also that a fiduciary relation existe d
between himself and Tait or the latter's legal firm of Tait &

_llarchant because they were solicitors and he was not . I am in
entire agreement with the learned trial judge when he finds tha t
Read v . Cole (1915), 52 S .C.R. 176 is clearly distinguishabl e
because in that case the plaintiff consulted the defendant as hi s
solicitor and they continued in that relation. On Winsby's own
evidence that is not this case . The learned trial judge points out
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as well that Winsby did not plead nor prove in evidence that th e
relationship of solicitor and client existed between the parties .
The appellant contended further that the relation of trustee and
cestui clue trust existed between the parties by reason of a claus e
in the partnership agreement reading :

All agreements and other documents relating to the said transactions shal l

be in the name of the said Tait, who shall hold an undivided one-half interes t

therein in trust for the said Winsby unless and until the said Winsby shal l

name another trustee to hold his said interests, or shall decide to have the m

transferred into his own name.

The appellant has not pleaded nor proven any breach of trus t
or any fraud, concealment or impropriety on the part of Tait as
trustee. At best Tait was a bare trustee ; he held Winsby 's pro-
portionate share at the latter 's absolute disposal . He had no
duties to perform in respect thereto, nor was he given any power s
over Winsby's interest—except to transfer it to Winsby or
Winsby's nominee whenever required so to do . It was merely
incidental and subservient to the partnership relation out o f
which it arose and ceased with it and was so treated by Tait .

Counsel for the respondent Tait argued in his cross-appea l
that the learned trial judge erred in not giving effect to hi s
alternative contention advanced in the Court below and again i n
this Court that Winsby could not succeed in any event because h e
did not hold a free miner's certificate . In view of the conclu-
sions which I have reached and stated, upon what I will call th e
merits of the dispute between Tait and Winsby, I do not find it
necessary for the determination of the appeal and cross-appea l
that I express an opinion upon this alternative contention . On
the 21st of September, 1939, counsel for the respondent was
asked to state how his submission in respect to the free miner' s
certificate affected Winsby's share in the partnership, repre-
sented by the 7,000 shares allotted to him in Man-O-War Mine s
Limited. Counsel replied to the effect, as I understood hi m
then, and also understand the transcript of what was said then ,
that these shares represented settlement in full of all Winsby' s
interest in the parteenship which terminated on 11th July, 1935 ;
that it was a concluded transaction, acted upon as such ever since

by Tait, and, that his submission in respect to the free miner' s
certificate did not therefore involve or concern this concluded
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transaction . Accepting this position it is unnecessary for the
determination of this appeal and cross-appeal in the view I hav e
reached, to express an opinion upon the legal effect of Winsby' s
omission to hold a free miner's certificate .

If, however, it may be contended that counsel 's statement di d
not extend as far as I have said, but must be confined to a waive r
of any claim upon these 7,000 shares, I would hold in that event ,
that Tait is precluded from denying the legality of the partner-
ship as well as the legality of any transaction between Tait and
Winsby under the partnership, whether sanctioned by him and
concluded, or agreed to by him but not concluded, if such trans -
action admittedly would have been lawful, but for the contention
that Winsby's lack of a free miner's certificate rendered it unlaw-
ful . In effect Tait is precluded by his own acts from provin g
facts which might bring the statute into play . "Quad fieri non

debet factum valet "; Lord Campbell, L .C. observed in Cairn -

cross v . Lorimer (1860), 3 Macq. H.L. 827, at p . 829 :
The doctrine . . . is . . . found, I believe, in the laws of al l

civilized nations, that if a man, either by words or by conduct, has inti-

mated that he consents to an act which has been done, and that he will offe r

no opposition to it, although it could not have been lawfully done without

his consent, and he thereby induces others to do that from which the y

otherwise might have abstained,—he cannot question the legality of th e

act he has so sanctioned,to the prejudice of those who have so given fait h

in his words or to the fair inference to be drawn from his conduct .

For the reasons stated I am of the view the partnership ter-
minated on 11th July, 1935 ; that the appellant is not entitle d
to any interest in Privateer Mine Limited ; that the appellant
is not entitled to any interest in Man-O-War Mines Limited over
and above the 7,000 shares (his right to which is not involved
in this litigation) allotted him in exchange for the three an d
a half units in iN ootka Gold Mining Syndicate which he received
in full of his interest in the partnership on its termination a s
aforesaid. The judgment appealed from should be varie d
accordingly to implement these findings and to that extent th e
appeal should be dismissed and the cross-appeal allowed .

Appeal dismissed ; cross-appeal allowed.

Solicitors for appellant : Elliott, Maclean & Shandley .

Solicitors for respondents : Tait & Marchant .
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OLAFSON v. MELSTED .
1939

Partnership — Farming — Dissolution — Interpretation of partnershi p

In an action for dissolution of a partnership and for an accounting, th e

plaintiff had purchased from the defendant an undivided one-hal f

interest in the farm in question (80 acres) at the time the partnershi p
was entered into . It was agreed that there should be an order fo r

dissolution of the partnership for carrying on the farm. One claus e
provided that "All capital expenses and moneys spent on improvement s

are to be borne equally by the two partners, but if the purchaser require s
a dwelling-house he shall erect same at his own expense, and the sam e
shall be and continue to be his own separate property ." Another clause

provided that the dwelling-house already erected (occupied by th e
vendor and enclosed by a fence including three-quarters of an acre )

should not be included in the sale of the undivided one-half interest i n
the land, but should remain the separate property of the vendor . The

plaintiff did not erect a dwelling-house, but claims an area of land o n
which to erect a house. Defendant did not object to the allowance of a
reasonable parcel of land for a building, but contended the site shoul d

be selected by the parties so that the commercial value of the farm

should be diminished as little as possible . Another clause provided tha t
in the event of the partnership being discontinued, the dwelling-house s

should be sold along with the farm, but that the amount received

therefor should be dealt with separately and paid to the partner s
separately .

Held, that the Court should determine the area to which each of the partie s
is entitled, leaving it to the parties to agree if possible upon the value

of the separately owned parcels, with liberty to apply ; and the area
to be allowed the vendor should be determined by the particular situa-

tion and circumstances of his house and the land surrounding at the

time of the agreement, and he was entitled to the three-quarters of an
acre enclosed by the fence. The plaintiff was held entitled to a piece of

land equal in area to and equally well situated to that allowed th e
defendant .

ACTION for dissolution of partnership, for the taking of
accounts, and for damages . The facts are set out in the reasons
for judgment . Tried by FzsiiuR, J. at Vancouver on the 2n d
of February and 4th of April, 1939 .

I. A . Shaun, and H. D. Arnold, for plaintiff .
Kidston, for defendant .

Cur. adv. vult .

Feb. 2 ;

	

agreement .April 4, 11 .
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FISr3ER, J. : In this action counsel agreed that there should

	

1939

be an order for dissolution of the partnership and the taking of
OLAFSO N

certain accounts. They disagreed, however, on certain other

	

v .

phases of the matter and having heard evidence I have now to MELSTED

deal with ,certain issues before the taking of the accounts . As
some of the issues concern the interpretation of the partnershi p
agreement (Exhibit 1) I set out here certain portions of the
agreement, reading as follows :

1 . The vendor agrees to sell to the purchaser who agrees to purchase a n

undivided one-half interest in all and singular that certain parcel or trac t

of land, farm and premises lying and being in the Province of Britis h

Columbia, and being composed of the north half of the north-east quarte r

of section seventeen (17) in township twenty (20) and range nine (9) west

of the Sixth Meridian in the Province of British Columbia, at and for th e

price and sum of Ten Thousand ($10,000 .00) Dollars, in gold or its

equivalent to be paid to the vendor at Winnipeg, in the Province o f

Manitoba, as follows :

The sum of Fourteen Hundred ($1,400 .00) Dollars in cash upon th e

execution of these presents (the receipt whereof is hereby acknowledged) .

The sum of approximately Forty-six Hundred ($4,600 .00) Dollars by

assuming and discharging a mortgage for that amount registered against

the said lands in favour of The Soldier Settlement Board of Canada, eac h

annual instalment including interest at 6% per annum, being Four Hundre d

and seventeen dollars and fifty-five cents ($417 .55), and the total amount

being payable in 19 years . The balance or sum of Four Thousand ($4,000 .00 )

Dollars is to be paid as follows :

3 . It is hereby expressly agreed and understood that the dwelling-hous e

now built on the said land is not to be included in the sale of the undivided

one-half interest in the said lands, but is to be and remain the exclusive

and separate property of the vendor .

6. All capital expenses and moneys spent on improvements are to b e

borne equally by the two partners, but if the purchaser requires a dwelling -

house he shall erect same at his own expense, and the same shall be and

continue to be his own separate property .

14 . It is hereby agreed that in case of disagreement between the tw o

partners, or in case the partners decide to discontinue partnership, th e

farm shall be disposed of either to one of the partners or to a third party ,

and the basis of valuation shall be the present price plus whatever capita l

expenses are incurred in the meantime, except as to the dwelling-house o r

houses, which shall be considered separately, and the amount received fo r

same shall be payable to the respective owners thereof separately . If the

said farm is sold to a third party for a greater sum than the present valua-

tion plus capital expenditures incurred in the meantime the excess shall be
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divided equally between the two partners, provided, however, that if the

purchaser Jon Olafson buys the farm he shall pay the vendor V . J . Melste d

Two Thousand ($2,000 .00) Dollars more for his share on the basis o f

valuation above stipulated, and also provided that if the farm is sold to a

third party the vendor V. J . Melsted shall be entitled to receive and shal l

receive Two Thousand ($2,000 .00) Dollars more than an even one-half shar e

of the sale price .

It appears that the plaintiff, purchaser, did not erect a
dwelling-house on the farm premises as permitted by clause 6 ,
as above set out, but now claims for an area of land on whic h
to erect a dwelling-house. Counsel for the defendant states that
the defendant has no objection to the plaintiff being allowed a
reasonable parcel of land for building purposes but he argue s
that the site thereof should be selected by the parties with a view
to ensuring' that the commercial value of the farm will be
diminished as little as possible. In this connection I have to say
that, if the commercial or the selling value of the farm is to b e
the guide, I agree with the submission of counsel for the plaintiff
that it is obvious that the farm and the dwelling-house now on i t
should be sold together . I have to be guided, however, by my

interpretation of the provisions of the agreement, the object, o f
course, being to carry out the intention of the parties as expressed
by the words used . After careful consideration of the clauses
as above set out, I have come to the conclusion that in providin g
in clause 14 for the disposal of the farm in case of the partner-
ship being discontinued the parties intended that the dwelling -
house or houses should be sold along with the farm but th e
dwelling-house or houses should be considered separately and
the amount received for same should be payable to the respective
owners thereof separately . Under the existing circumstances I
think justice will be done if I determine the areas to which eac h
of the parties is entitled and then give an opportunity to th e
parties to agree upon a consent order for the sale of the land s
and the manner of determining the value to be placed on the
separately-owned parcels with liberty to apply if the partie s
cannot agree. I deal with this phase of the matter on this basis .

In respect of the area to be allowed the defendant counsel
for the parties seem to agree that the word "dwelling-house "
used in said clause 3 must be interpreted as allowing the defend -
ant such land as is reasonably necessary for the enjoyment o f
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the building but they disagree as to the amount of such land .
Counsel on behalf of the defendant cites amongst other case s
Grosvenor v . The Hampstead Junction Ry. Co. (1857), 1 De G.
& J. 446 ; 26 L .J. Ch. 731 ; 44 E.R. 796, in which case The
Lord Justice Turner said at p. 454 :

I know of no means by which we can interpret the word "house" in thi s

section, except by a reference to the legal construction put upon that word

in other instruments . I take, therefore, the question to be, what would pas s

under a conveyance of the house? That, as I think, must be judged of b y

the particular situation and circumstances of the property at the time .

In the present case I have noted that counsel on behalf of th e
plaintiff contends that the plaintiff was ignorant of the position
of the house at the time the agreement was made . Even assum-
ing this to be the case, however, I think that the means of inter-
pretation suggested in the Grosvenor case, supra, may be applie d
here and that the question must be determined by the particula r
situation and circumstances of the property at the time . I accept
the evidence of the defendant to the effect that at the time th e
said agreement was made the land surrounding the house was
enclosed within a fence and comprised approximately three -
quarters of an acre. The total area of the lands in question is
80 acres and the house must be considered, not as a city residence ,
but as a country home in which case three-quarters of an acr e
would be a small parcel of land to go with a house . I accordingly
determine that the defendant is entitled to the fenced three -
quarters of an acre . I note, however, that the defendant admit s
that the bunk-house within the enclosure was built after th e
agreement was made and its cost charged up to the partnership
account . In estimating the value to be placed upon this area
belonging to the defendant the cost of the bunk-house, as s o
charged up, should therefore be deducted . In respect of the area
to be allowed the plaintiff I am of the opinion that he is entitle d
to a piece of land equal in area to and equally well situated a s
that allowed the defendant and I so determine .

In respect of the defendant's claim upon the plaintiff' s
covenant under clause 1, as above set out, to pay the sum of
approximately $4,600 by assuming and discharging a mortgage
for that amount in favour of The Soldier Settlement Board of
Canada, I have to say that I am satisfied, and find, that all the
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payments made by the plaintiff to the defendant, with th e
exception of the payment of $1,400 made upon the execution o f
the agreement, were all paid to the defendant on account of th e
instalments payable to the director of The Soldier Settlement
Board and that the defendant was not entitled to appropriate an y
of them for capital improvements for which apparently no clai m
or account had been presented . The payments so made by the
plaintiff, therefore, must be considered as paid upon his covenant
as aforesaid with the right, however, reserved to the defendan t
to show upon the accounting how much is still payable by the
plaintiff on his covenant and the nature and extent of the capita l
improvements . I pause here to add that I find the total amount
paid by plaintiff to the defendant, including the said payment
of $1,400, was the sum of $4,490, being the total of the cheque s
produced and the cheque for $200 which I am satisfied was pai d
on or about March 12th, 1928 .

The plaintiff claims damages for defendant 's failure to carry
out his covenant with respect to certain homestead rights as se t
out in paragraph 11 of the agreement . The defendant's answe r
seems to be that he did not obtain the homestead rights as he wa s
of the opinion that the lands were not worth holding and he was
able to get the grazing rights for use along with the neighbours .
The defendant, however, had entered into a covenant with the
plaintiff and, as he has failed to carry out same, I think the
plaintiff is entitled to damages, which I fix at $500 .

The plaintiff's claims for $350 for trip to Scotland in 193 3
and $350 for a trip in 1937 are disallowed .

The plaintiff claims damages from the defendant on the
ground that he was ejected from the farm and not allowed to live
on the farm pursuant to the terms of the agreement . The evidence
given by the parties is contradictory and I cannot find that th e
defendant struck the plaintiff but I am satisfied that the defend -
ant's actions were a breach of the agreement to allow the plaintif f
to live on the premises. The plaintiff claims damages for extr a
cost of living from June 15th, 1937, to date of judgment but
there would appear to have been considerable delay on the par t
of the plaintiff in bringing the action to trial, the writ havin g
been issued on September 4th, 1937 . I think I am doing justice
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to both parties when I allow the plaintiff, as I do, the sum of $25 0
damages on account of this claim .

In respect of the other issues arising out of the peculiarly
expressed provisions of clause 14 of the agreement it was finally
agreed between counsel before me on the 4th instant that I
should not deal with them at present and as arranged there wil l
be liberty to apply at a later date for their disposal .

Counsel agreed that under the partnership agreement neithe r
partner has an option to purchase but that the Court has juris-
diction to give liberty to either or both of the partners to bid at
the sale (see Ilalsbury's Laws of England, 2nd Ed ., Vol . 24,
p. 513) and I have come to the conclusion that such libert y
should be given under the circumstances of the present case .

In respect of the time for the sale of the lands in question
herein I have to say that my view is that in any event the sal e
should be deferred until after the taking of the accounts and I
will then hear further argument on the question if the partie s
cannot agree .

There will be an order in accordance with my conclusions a s
above set out and the draft order (Exhibit 2) covering the point s
on which the parties agreed should be incorporated therein . In
case the parties cannot agree on the form of the order, counse l
may file written argument on the matter .

Judgment accordingly .
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BANKS v. CITY OF VANCOUVER AND KITSON .
1939

Negligence—Automobile—Pedestrian run down by—Intersection—Duty o f
Oot .30, 31 ;

	

driver to keep look-out—Duty of pedestrian at intersections—Damages .
Nov . 8.

The accident was at about 5 .40 a .m. on the 1st of January, 1939. It was

raining at the time and the visibility was only fairly good . There wer e

lights at the south-west corner of the intersection of Kingsway and

Carolina Street, and two standard lights on the north side of Kingsway .

There was a double street-car line on Kingsway (going east and west) .

The plaintiff started across Kingsway from the south-west corner .

When he got to the devil strip he looked easterly and saw the lights o f

a car coming some 420 feet away, and assuming there was time, he

continued across and was struck by the car coming from the east whe n

about five feet from the north kerb . The distance from the north

rail to the north kerb of Kingsway is about 35 feet, and it was found

that the impact took place about three feet south of the centre roadwa y

between the north rail and the north kerb .

Held, that both the plaintiff and the driver were negligent in equal degrees ,

the driver in failing to keep a proper look-out, and the plaintiff i n

attempting to cross the street without paying strict attention t o

defendant's oncoming car.

ACTION for damages for injuries sustained by the plaintiff
when struck by a motor-car driven by the defendant Kitson wit h
the implied consent of the city of Vancouver. The facts are set
out in the reasons for judgment . Tried by ROBERTSON, J. at
Vancouver on the 30th and 31st of October, 1939 .

Christian, and Hill, for plaintiff .
Nicholson, and Yule, for defendants .

Cur . adv. vult.

8th November, 1939 .

ROBERTSON, J. : The plaintiff sues the defendants for damages
for personal injuries sustained by him about 5 .40 a.m. on
January 1st, 1939, by reason of being struck by a motor-ca r
driven by the defendant Kitson, with the implied consent of th e
other defendant, the city of Vancouver .

Kingsway runs approximately east and west . Carolina Street
runs south-easterly from Kingsway. It is not continued nort h
from Kingsway . There are double street-car tracks on Kings -
way. The plaintiff was crossing from a point at or near the
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where between the northerly car rail and the north kerb of BANKS

Kingsway. At this point Kingsway is roughly 70 feet from

	

v
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r

kerb to kerb. The distance from the south kerb to the centre of VANCOUVER

the "devil strip" is about 30 feet. The distance from the north AND KITSO N

rail to the north kerb is about 35 feet and from the centre of the Robertson, J .

devil strip to the north kerb about 41 feet. The street is paved.
It was raining at the time of the accident but there was nothin g
out of the ordinary in weather conditions for that time of th e
year. The visibility was fairly good. There were lights on the
service station at the south-west corner of Kingsway and Caro-
lina, a standard light on this corner, and also two standard lights
on the north side of Kingsway, a short distance east and wes t
of where the accident took place. Kitson says that the "arti-
ficial" light was "reasonably good ."

The plaintiff's evidence is that before commencing to cross h e
looked to his left and saw a car on the south side of Kingsway
proceeding east about "half a block away . " This was evidently
Dickson's car, to which reference will be later made. At that
time he saw no other traffic. He then proceeded to cross Kings -
way, stopped when he got to the "devil strip," looked to the righ t
along Kingsway and saw the "glare of the lights" of Kitson's
car at a point about 420 feet away . The car was then coming
out of Fraser Avenue 600 feet away . This car was proceed-
ing west on Kingsway. Although he was not able to estimate its
speed, he concluded he had time to cross in front of the ear wit h
safety and therefore walked, quickly, "straight across," withou t
looking again, and, when within five feet of the north kerb, wa s
struck . He does not know which part of the car struck him. It
is submitted that Kitson's ear must have been proceeding at a n
excessive rate of speed, otherwise the plaintiff would have go t
safely across Kingsway ; further, that Kitson did not keep a
proper look-out or he would have seen the plaintiff in time to
stop his car and avoid the accident . Kitson was driving a
Graham car (51 feet wide, 15 to 16 feet long) seated on th e
left-hand side, the car window to his left being partially open .
To his right was Marshall, another police officer . There were
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two windshield cleaners on the windshield, one in front of each
1939

	

of the occupants of the front seat. Kitson says at this time th e

BANKS rain was running down the windshield from which it may b e
v

	

judged that he had no proper vision through the windshiel d
CITY OF

VANCOUVER except through the area that was kept clean by the wiper. He
AND KITSON says his car 's speed was 25 miles per hour ; that he was looking
Robertson, J . straight ahead through this area ; and that when the front of

his car was about 40 feet west of the west kerb of Carolina Street ,
he suddenly saw a figure "loom up" to the left of his car ,
approximately three to four feet ahead and "a little to the left ,
not more than a foot." He immediately put on his brakes an d
stopped his car in seventeen and one-half feet . He ran back
and found the plaintiff lying three to four feet behind the car ,
his feet fifteen to eighteen feet to the north from the northerl y
car rail and his head towards the north . He says the point of
impact was about 35 feet west of the crossing where people usually
cross Kingsway from Carolina Street . He said visibility was
not very good . Marshall agreed with Kitson as to the stopping
of the car and generally as to the weather conditions . He firs t
saw the plaintiff when he was about one and a half feet from th e
left front mud-guard. The left part of the bumper of the car
struck the plaintiff, who rolled over the left mud-guard and the n
to the pavement. He said that the windshield was "steamed "
but not where the windshield wipers were operating. Both
Kitson and Marshall agreed that the car had proper lights which
were "regulated down" so that their direct beams would strike
the pavement 50 feet ahead of the car but, of course, would light
up the street for some distance ahead of this. Marshall said tha t
the car lights were "diffused" two to three feet on each side of
the car. Kitson and Marshall said the plaintiff, when they sa w
him, was in a crouching position as if he were running .

Arnott, a police constable called for the defence, said tha t
the Graham car passed him when he was on the sidewalk on the
north side of Kingsway at a point north of the "Arts monu-
ments ." Just after this he saw a dark object on the street whic h
he took to be a dog "in the glare of the head-lights" of the Graha m
car. He was unable to say how far ahead of the Graham ca r
this object was . What he saw was the plaintiff . I find that the
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speed of the Graham car was about 25 miles per hour . The two
occupants of the car say this and this is confirmed by the fact
that the car stopped in the short distance in which it was brought
to rest after the accident . To a certain extent (because they
were not in a good position to judge its speed) it is also confirme d
by the evidence of the Dicksons who say the speed of the car wa s
25 to 30 miles per hour and by Miss McMullen who says th e
speed was not more than 30 miles per hour . I find that under
the conditions which existed this speed was not excessive . There
was nothing in the weather conditions in my opinion which
should have prevented Kitson from seeing the plaintiff . It is
true the Dicksons and Miss McMullen did not see the plaintif f
until after the accident but it is equally clear that they saw him ,
then, when he was on or falling off the left mud-guard of the ca r
when he was not within the beam of their car 's head-lights.
Arnott's evidence establishes the fact the plaintiff was within th e
glare of the head-lights some considerable distance ahead of the
Graham car or else Arnott, in the position in which he was, could
not have seen him. I therefore come to the conclusion that
Kitson was not keeping a proper look-out and that he should
have seen the plaintiff . It is argued that Kitson had the righ t
of way and reference is made to clause 10 of the traffic by-la w
which provides, in part, as follows :

10 . (1) The driver of every vehicle shall give the right of way to any
pedestrian crossing the roadway within any marked or designated cross-

walk, or within any unmarked cross-walk at the end of any block, except a t
such intersections where the movement of traffic is regulated by police
officers or traffic-control signals.

(4) Every pedestrian crossing any roadway at any point other than a t
or within a marked or unmarked cross-walk shall give the right of way t o
vehicles upon the roadway ; provided that this provision shall not relieve

the driver of a vehicle from the duty to exercise due care for the safety o f
pedestrians .

No attack was made on the validity of this clause . For the
purposes of my judgment I shall assume it to be intra vices. The
defendant's counsel relies on sub-clause (4) and the plaintiff' s
counsel on sub-clause (1) . There was no designated cross-wal k
at Carolina Street. The defendant submits that if the plaintiff ,
instead of proceeding directly north from the sidewalk o n
Kingsway at the corner of Carolina to the north side of Kings-
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way, proceeded in a diagonal direction he is not entitled to the
1939

	

benefit of clause 10 (1) but by clause 10 (4) was bound to giv e

BANKS the right of way to the motor-car . I do not find it necessary t o
V.

	

decide whether the plaintiff was crossing within an unmarke d
Czry or

VANCOUVER cross-walk. If he were doing so this would not relieve Kitso n
AND KITSON from liability to keep a proper look-out . See Leech v . The City o f
Robertson, J . Lethbridge (1921), 62 S .C.R. 123. If he were not doing so,

sub-clause (4) provides that his failure in this respect shall no t
relieve the driver of the motor-car from "the duty to exercis e
due care for the safety of pedestrians ."

With reference to the plea of contributory negligence it wa s
submitted on behalf of the plaintiff that the motor-car was s o
far away (about 600 feet) that he had reasonable grounds fo r
thinking that he had time to get across in safety. I do not thin k
he had for the following reasons : The plaintiff says before h e
started to cross the road he saw Dickson's car when it wa s
opposite the confectionery store, that is, about 200 feet from th e
point of impact . Dickson says that at this time he saw Kitson' s
car when it was about 340 feet from the point of impact. Hav-
ing in mind these distances, and the two rates of speed, Kitson' s
car would arrive at the point of impact in about nine second s
and Dickson's car opposite to this point in about seven seconds .
The plaintiff says that the point of impact took place about fiv e
feet from the north kerb, that is, 65 feet from the south kerb .
Kitson says that at the time of the impact his car was in th e
centre of the road between the north rail and the north kerb an d
as his car was five and a half feet wide, the point of impact woul d
be about three feet south of the centre of the north roadway an d
therefore about 50 feet from the south kerb. At three miles per
hour the plaintiff, starting from the south kerb, would tak e
eleven seconds to arrive at the point of impact fixed by Kitso n
and about fifteen seconds to reach the point of impact fixed by
himself. This is without allowing for any time he may hav e
stood on the devil strip as he said he did . To my mind thi s
shows it was not reasonable for the plaintiff under those circum-
stances to think he had time to get across before Kitson's ca r
would come along at the point where Dickson says it was. The
plaintiff says that when he reached the devil strip Kitson's car
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was 600 feet away. From the devil strip to the point where th e
plaintiff says the impact took place is 45 feet which would tak e
the plaintiff about ten seconds to walk . To the point of impact
fixed by Kitson would be 22 feet which would take the plaintiff
about five seconds to walk . It would take Kitson's car sixteen
seconds to do the 600 feet. Under these circumstances th e
plaintiff should have reached the north kerb before Kitson' s
car came along. My opinion is that the impact took place abou t
three feet south of the centre of the roadway between the nort h
rail and the north kerb and that the plaintiff must have been o n
his way across Kingsway when he saw Dickson's car . In any
event, in my opinion, he was not justified, under the circum-
stances, in crossing without paying strict attention to Kitson ' s
oncoming car . I think the plaintiff was guilty of contributory
negligence. Under the circumstances I think the plaintiff and
Kitson were equally to blame . It was admitted by the defend -
ants that if Kitson was found negligent the city of Vancouve r
was also liable .

I allow the special damages which it was agreed amounted t o
$831.35. The plaintiff's left leg will be slightly shorter b y
reason of the accident. He sustained a fracture of the tibia an d
a comminuted fracture of the fibula . The tibia is now knitte d
together and the fibula is partly so . He was in the hospital unti l
April 6th and has been on crutches up to the present time but
will be able very shortly to dispense with these and use a cane .
During the time he was in hospital his leg was in a plaster cast .
There was some damage to his right knee and there will probably
be a slight permanent disability there . He was generally bruise d
and shocked as a result of the accident and has had considerabl e
suffering. He complains that he is not able to sleep properly a s
a result of the accident and is still suffering pain. Under all
these circumstances I assess the general damages at $2,750 .
There will be judgment for the plaintiff for one-half the specia l
damages and one-half the general damages . Costs will be in
accordance with the provisions of the Contributory Negligenc e
Act, R.S.B.C. 1936, Cap. 52 .

Judgment for plaintiff

24



370

	

BRITISH COLUMBIA REPORTS .

	

[Von.

C . C.

193 9

Oct . 28 ;
Nov . 13 .

CLARKE v . WILLIAMS, LYONS AND FELL .

Mechanic's lien—In possession ender agreement for sale—"Owner"—Inter-
pre1ation—R .S .B .C. 1936, Cap . 170, Secs. 2 and 6.

The defendant F., who was the former registered owner of the lands in

question, subject to a mortgage to the defendant L ., entered into a

written agreement for sale with the defendant W ., covenanting and

agreeing to sell W. said lands . W. went into possession and the

plaintiff entered into a verbal agreement with W. to erect a dwelling

on the land. The plaintiff spent in material and labour on the buildin g

$772 .62, and received in part payment $121 . A mechanic's lien wa s

filed for the balance of $658 .62, and action was brought for the enforce

ment of the lien .

Held, that the defendant comes within the purview of section 2 of th e

Mechanics' Lien Act as an "owner" as she has "an estate or interest

legal or equitable in the lands in question ." The lands were improve d

by the erection of the house thereon to from $875 to $900, and the

plaintiff is entitled to enforce his lien for the amount claimed .

ACTION for the enforcement of a mechanic's lien . The fact s
are set out in the reasons for judgment . Tried by SWANSON ,

Co. J. at Penticton on the 28th of October, 1939.

Ai lvins, for plaintiff .
C. F. R. Pi.ncott, for defendants .

Cur. adv. volt.

13th November, 1939 .

SwANSON, Co. J . : The plaintiff is a lumber merchant and
building contractor residing and doing business at Penticton, i n
the county of Yale, B .C. The defendant Mrs. Christiana Wil-
liams resides at Penticton. The defendant Lyons resides at
Penticton, and is the holder of a registered mortgage upon the
lands in question in this action, the third defendant Fell being
the registered owner of the lands . The defendant Christiana
Williams is the holder of a purchaser 's interest in the said lan d
under an unregistered agreement for sale made between Fel l
and Christiana Williams, whereby the said Fell covenanted an d
agreed with the said llrs . Williams to grant and convey to he r
the said lands subject to the terms and conditions therein se t
forth .
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The plaintiff prior to and on December 8th, 1938, furnishe d
and supplied materials to, and did work for, defendant Mrs . 193 9

Williams at her request in the building and erecting of a certain
dwelling-house for her on the lands described in the pleadings,
the lands and the building being of an alleged value of less tha n
$2,500. The County Court has exclusive jurisdiction in s co . J n'

mechanics ' lien cases irrespective of the amount involved .
The evidence is quite conflicting as to the exact nature an d

terms of the verbal agreement made between plaintiff an d
Williams. The plaintiff Clarke has resided in Penticton sinc e
1920, being a retail dealer in building supplies and a buildin g
contractor . The evidence shows, I think, that he has had wid e
experience in the building trade . Ile gave his evidence in a
manner which very favourably impressed me. On the othe r
hand I was not very favourably impressed with certain vita l
portions of the evidence of defendant Mrs. Williams or of he r
son Harry L . Williams . Defendant Mrs . Williams is a woman
of Rumanian racial origin, and speaks and understands Englis h
quite readily, but states that she can neither read nor write
English. Her son is quite an intelligent young man and receive d
a fair public school education up to Grade 8 in this Province .

There was no written contract between the parties . In the
fall of 1938 plaintiff states that he had business dealings wit h
defendant Mrs. Williams regarding the erection by him of a
dwelling-house for her on the land in question on Rigsby Stree t
in the town of Penticton . She had recently arrived in that town
from the Cariboo, and informed Clarke that she intended to
settle in a home in Penticton. Towards the first of November o f
that year Clarke went to Mrs . Williams's apartment and received
from her a rough verbal statement of what she wanted in th e
line of a small house, and later Clarke submitted to her his esti-
mate including labour and material amounting to $902 . They
discussed together her financial affairs, and she informed him
that she proposed to go to Vancouver to endeavour to effect a
sale of certain of her mining shares in order 1, finance the build-
ing of the house . They discussed certain barn - in the material
bill . She stated that she wanted her two who were the n
out of work, to secure work on the building .1 .; the carpenter's

CLARKE
V.

WILLIAMS
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helpers, that is to do certain rough carpentry jobs on the buildin g
so as to save on the cost of erection. In his first estimate Clarke
had figured V-joint material to be used in the interior of th e
small house, and Clarke stated that if he used shiplap instead o f
V-joint material in the interior it would save about $50 . She
agreed that Clarke should use shiplap in the interior . In his
estimate he had included $150 for carpenter work . He states
that the agreement was that he was to supply the material and
furnish a carpenter to do the necessary carpentry work, and
allow the two boys to do work helping the carpenter, but that
he was not to be under any obligation to pay them, and that any
obligation to remunerate them would be that of their mother .
Clarke states that it was on these terms that he agreed to build
the house for Mrs. Williams. She agreed to pay him $500 within
two weeks after he started the building of the house and th e
balance within four months after it was finished. The buildin g
was accordingly erected by plaintiff for Mrs . Williams .

Exhibit 1 is a list of the material supplied in the erection
together with cost of labour including plumbing and electrica l
wiring plus $3 cost of tools supplied to defendant's two sons on
the work totalling $779 .62, on which plaintiff received in cas h
$120, leaving a balance owing to him of $659 .62, which latte r
amount less $1 plaintiff now claims as justly owing to him by
Mrs . Williams, and it is for that amount that he now seeks t o
enforce a mechanic's lien on the estate and interest of Mrs .
Williams in the lands and premises in this action involved.

The last labour was done on December 6th, 1938, and th e
last material supplied December 8th, 1938 . The affidavit o f
mechanic's lien was duly filed in the proper registry office
January 4th last, and a certified copy of the affidavit of lien was
filed in the proper Land Registry office on the 6th of January last .
Exhibit 4 is an agreement in writing signed by Mrs. Williams
agreeing to an extension of time for instituting proceedings i n
this Court until 28th July, 1939, filed in the Land Registry offic e
on February 6th last. Action was begun 18th April last, an d
a certificate of ifs penden.s was filed in the Land Registry offic e
April 29th last . Clarke states that he saw Mrs . Williams afte r
he completed the work several times in December trying to ge t

C. C .
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some money from her . She always had some excuse for not hav-
ing the money to pay Clarke. Finally on February 2nd last she
signed Exhibit 5 agreeing to pay the balance due plaintiff as se t
out therein $658 .62. Exhibit 4 was prepared by Clarke's solici-
tor and taken by Clarke to her . Clarke states that he read an d
explained this document to Mrs . Williams, and that she seemed
to understand it ; that her son H . L. Williams was present, that
he handed the paper to him, and that he read it first before hi s
mother signed the same. She stated that she wanted an agree-
ment from Clarke agreeing to extend the time for payment o f
balance owing . He states that he left Exhibit 4 with her, an d
went to his office and typed the paper Exhibit 5 and returne d
with it to her place, the house now in question . He saw Mrs .
Williams and her son was again present . Clarke states that he
read over Exhibit 5 to her, and handed it to her son and he rea d
it, and that then she and Clarke signed Exhibit 5 . He states
that her son made no remonstrance with his mother for signin g
this paper, although in his evidence her son later testified tha t
he did protest against his mother having signed Exhibit 5 i n
which the amount admitted as owing by her is set forth as bein g
$658.62 .

Clarke claims to have increased the value of the land by th e
value of this building, viz., $875 to $900. Clarke denied tha t
Mrs . Williams wished the price of building reduced to $600 .

Exhibit 7 is in Clarke's handwriting being his original
estimate of $902 .50 . As Clarke could get no satisfaction from
Mrs . Williams as to payment for the building he left a portion
of the work unfinished . He states that it would take only $45
to $50 of work to finish the building. Clarke supplied th e
material for a shed erected on the land by Mrs . Williams's sons,
which amounted to $41.25. On this account he received $20
leaving a balance on the shed of $21 .25. He does not claim any
lien for this material as the lien as to this item was not filed i n
time. He received in all from Mrs. Williams $120, the remain-
ing $100 being on the house contract . Mrs. Williams contended
that certain materials to be supplied in the original estimat e
were agreed to be eliminated and that the price was then fixed
at $650, to which she states Clarke agreed. This Clarke quite
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emphatically denied . She claims that the cost of the labour o f
her two sons should come off that amount . The son claimed that
his mother was ill when she signed Exhibit 5, and after signin g
it said it was just to give them more time to make the payments .
He estimated the value of wages of himself and brother on the
job as being 518 hours at 40 cents per hour, total $207.20, which
amount he said should come off the $650 figure for the house
contract. The sons never made any request to plaintiff to pa y
them any wages whatever on the job . There were differences o f
opinion amongst builders called as witnesses as to the value of
this house, a view of which the Court took in company with the
counsel and parties. Mr. Moller a man of wide practical experi-
ence called by the defendant stated that he considered $65 0
a good fair value for this house as it stands today, and that i t
would cost $150 to complete it .

llr . H. S. Kenyon a practical builder of over 20 years' experi-
ence in his craft, and who superintended the erection in Pentic-
ton of some of the most important structures in that town ,
post office, I'nited Church, Ford Garage, Woolworth Bldg ., and
several houses of moderate size, stated that this house could no t
be put in its present shape for the $650 price stated by Mr .
Moller.

Mr. Kenyon submitted his figures showing a value of $994 .88 .
Exhibit 7 is his estimate in detail . Mr. Kenyon stated tha t
Mr. Moller's figure for completing the building is too high, tha t
$90 would be more like the price to complete it . He stated that
Mr. Clarke 's estimate, Exhibit 1, seemed to him quite reasonable .

. A. B. Marchant, another builder of wide experience ,
stated that his estimate of value of building would be $925 ,
giving his estimate Exhibit 8 in some detail . He stated tha t
he would estimate $125 cost of finishing the building .

I find as a fact that the amount agreed on by the parties
hereto was as set forth in Exhibit 5 dated February 2nd, 1939 ,
$658.62. It was therein agreed that Mrs . Williams was to pay
Clarke $400 on or before March 15th, 1939, and the balance a t
the rate of $20 per month, first payment to be made 1st March ,
1939, and $20 on 1st of each succeeding month until the balance
was paid with interest at the rate of 7 per cent . Plaintiff i s
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entitled to a personal judgment against Mrs . Williams for the
said sum of $658 .62 .

Various legal points have been raised by Mr . Pincott on

behalf of the defendants to the effect that plaintiff is not entitle d
to a mechanic's lien in this matter . His first point is that unde r
section 6 of our Mechanics' Lien Act, _Mrs . Williams is not an
"owner" as defined by that section, and he refers to the inter-
pretation section 2 of that Act :

2 . In this Act, unless the context otherwise requires :—"Owner" includes

a person having an estate or interest, legal or equitable, in the lands upo n

or in respect of which the work or service is done, or material is placed o r

furnished, at whose request and upon whose credit, or on whose behalf, o r

with whose privity or consent, or for whose direct benefit any such work o r

service is done, or material is placed or furnished, and all persons claimin g

under him whose rights are acquired after the work or service in respec t

of which the lien is claimed is commenced or the material placed or furnishe d
have been commenced to be furnished .

In my opinion Mrs . Williams comes within the purview o f
this section as an "owner" as she has an "estate or interest, lega l
or equitable, in the lands" in question .

It is argued that by reason of section 34 of the Land Registr y
Act, Cap . 140, R.S.B .C. 1936, because Mrs . Williams's agree-
ment for sale respecting the land in question has not been
registered in the Land Registry office at Kamloops, therefor e
this instrument is utterly inoperative to pass any estate o r
interest in this land to her until it is duly registered in com-
pliance with the provisions of this Act . In reply to this conten-
tion, Mr . Aikins referred to a decision of our Court of Appeal i n
Derrell v . Campbell (1916), 23 B.C. 500 . The head-note read s
as follows :

Actual possession under grant from the Crown, [which was unregistered ]
coupled with the statutory right to register the grant, creates an estate o r

interest within the meaning of the word "owner" in section 2 of th e

Mechanics' Lien Act upon which a mechanic's lien may attac h

_MACDO\ALD, C .J.A. at p . 503 said :
This question of law would then arise : Would actual possession under

grant from the Crown, coupled with a statutory right to register the grant ,
and thereupon become the owner in fee, create an estate or interest upo n
which a mechanic's lien could attach? I think it would. This is not a
contest between rival vendees claiming under unregistered agreements fro m
the same vendor, such as was Goddard N . Slingerland (1911), Hi B .C . 329 ,
so much relied on in the Court below.
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At p. 504, the learned Chief Justice continued :
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The city's interest, therefore, was, in my opinion, a very valuable one, an d

could be made the subject of assignment or sale . In a much weaker case .

CLARKE it was the opinion of Wetmore, C.J., that actual possession alone was a n

v. interest in land upon which a mechanic's lien would attach : The Galvin,-
Walston Lumber Co . v . ilcKinnon et al. (1911), 4 Sask . L .R . 68 ; 16 W.L .R.

	

Swanson,

	

310 ; and while it is, perhaps, not very useful to refer to United State s
Co. J.

decisions where statutes are involved, I find that the Supreme Court c f

Iowa held the same view in Bray v . Smith (1893) , 54 N.W. 222 .

I would allow the appeal, and declare that all the right, title and interes t

of the city of Vancouver is charged by the said liens, and subject to be sol d

to satisfy the same .

MARTIN, J.A. (now Chief Justice of British Columbia) a t
p. 509 said :

Finally, I note that there is also another class of owner of "an estate o r

interest, legal or equitable," in land outside of the Land Registry Act, an d

in addition to those three already mentioned, . . . ; I refer to the righ t

of a free miner in his claim, which has been decided to be an interest in lan d

—McMeekin v . Furry (1907), 13 B.C. 20 ; 2 M.M .C. 432, 536. Though

section 6 (3) of the Mechanics' Lien Act provides for a lien on a "mine, "

yet by section 17 of the Land Registry Act—"No mine or mineral claim ,

as defined by any Mineral Act or Ordinance now or at any time in force

in the Province shall be registered in the register of indefeasible fees, no r

shall any certificate of indefeasible title to same be issued ." . . . A

certificate of absolute fee may be obtained after the issue of a Crown gran t

to a mineral claim under section 74 of the Mineral Act, R .S .B .C. 1911, Cap .

157, but up to that time all conveyances, bills of sale and documents of titl e

relating to mineral claims or placer claims must be recorded with th e

mining recorder—sections 74-5 of the Mineral Act, and sections 56-60 of

the Placer-mining Act . But, nevertheless, no one has yet ventured t o

contest the right to file a lien against a "mine," of any description, whethe r

under the two Acts already cited or the coal or petroleum mining operations

carried on under the Coal and Petroleum Act . . . .

. Pincott urges that the decision of the Full Court in
En,twisle v . Lenz & Leiser (1908), 14 B.C. 51, supports his
contention that Mrs . Williams cannot be held to be an "owner "
of any interest or estate in the lands in question. I do not think
that the decision in that case is fatal to the plaintiff's rights in

the present case . That case decided that the Judgments Ac t
gives the judgment creditor only the right to register his judg-
ment against the beneficial interest in lands possessed by th e
judgment debtor, and in that case the judgment debtor (whos e
name still appeared in the records of the Land Registry office a s
the ostensible "owner " although he had previously conveyed th e
land to the plaintiff so long before the execution creditors' judg-

WILL IAMS
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ment was obtained) was only a "dry trustee" of the land for the
use and benefit of the plaintiff . At p. 54, HUNTER, C.J. said :

It seems to me it was the clear intention of the Legislature to subject to
the claim of an execution creditor only those lands in which the judgmen t
debtor has a real or beneficial interest . It cannot be supposed that thi s

judgment debtor could have transferred this property, of which he was a

mere dry legal trustee arising from an error in a conveyance, to the execu-

tion creditors in liquidation of his debt, and it is di flicult to understan d
on what principle his execution creditors can claim to stand in any better
position than himself . In fact, it seems to me that as soon as the execu-

tion creditors became apprised of the true state of the facts it became
against equity and good conscience for them to insist on their claim agains t
this property . . . . With regard to the case of Levy v . Gleason (1907} ,

13 B .C. 357, the question there was as to the position of an unregistere d

conveyance upon the qualification of an alderman and it was held there b y

virtue of section 74 of the Land Registry Act that the conveyance had n o

legal or equitable effect so far as concerned his right to rest upon the fact
that he was a registered owner of the property, but in this ease we have t o

consider what right under section 3 of the Judgments Act an executio n

creditor has against the lands of his debtor, and I have no hesitation i n
coming to the conclusion that this section does not confer upon the executio n

creditor any greater interest or any greater right in respect of any real estate

than was possessed by the debtor himself, excepting of course in the cas e

of a transfer made to defeat the creditor, which however, is an exceptio n
more apparent than real .

See also West fall v . Stewart and Griffith (1907), 13 B.C. 111 ,
decision of CLEMENT, J. See also decision in Jellett v. Wilkie
(1896), 26 S.C.R. 282, at pp. 288 and 289, decision of Sir
Henry Strong, C .J .

In the concluding portion of the judgment of HUNTER, C.J.
in the above case of Levy v. Gleason the learned Chief Justic e
stated :

. . . although no doubt rights capable of enforcement by the Court s

may be created inter partes by unregistered instruments.

In the case at Bar the registered owner of the lands, Fell ,
entered into a written agreement for sale with defendant Mrs .
Williams covenanting and agreeing to sell to Mrs . Williams the
lands in question upon the terms and conditions therein set forth .
Upon the implementing by Mrs . Williams of those terms an d
conditions it would become the duty in equity of Fell to gran t
and convey these lands to her. In the meantime Fell must b e
regarded in equity not as the absolute owner of these lands bu t
to be a trustee of these lands quoad the beneficial interest therei n
of Mrs . Williams .
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Now the Mechanics' Lien Act definitely declares that th e
person who does work or service or places or furnishes materia l
to be used (in the present case) in the constructing and erectin g
of a building "at the request and upon the credit of the owner"
by virtue of section 6 (b)
shall, . . . , have a lien for the price of such work, service, or material ,

or work, service, and material, upon : —

(c .) Said . . . , building, . . .

Mechanics ' liens were unknown to the Common Law. The
earliest statutes of this remedial nature were introduced int o
the United States, and from there brought into Canadian legis-
lation, the earliest Canadian Acts being enacted in Ontario an d
Manitoba in 1873 and in British Columbia in 1879 . In the
consideration of the Act the whole Act must be read togethe r
and one clause considered in the light of the others as stated by
Killam, C.J. of Manitoba in Robock v . Peters (1900), 13 Man .
L.R. 124, at p . 142. As stated by Cameron, J .A. in the Court of
Appeal of Manitoba in Poison v. Thomson and Watt (1916) ,
10 W.W.R. 865, at p . 874 effect should be given to the spiri t
rather than to the letter of the statute . It must also be borne i n
mind that our British Columbia Interpretation Act under th e
heading "Rules of Construction, " section 23, subsection (6 )
enacts that :

Every Act and every provision or enactment thereof shall . . . receive

such fair, large, and liberal construction and interpretation as will bes t

ensure the attainment of the object of the Act, and of such provision o r

enactment, according to their true intent, meaning, and spirit :

Lord Shaw of Dunfermline in the House of Lords in Butler

(oir Black) v. Fife Coal Company, Limited, [1912] A.C . 149 ,
at pp . 178-9, dealing with the Employers ' Liability .1ct, said :

The commanding principle in the construction of a statute passed to

remedy the evils and to protect against the dangers which confront o r

threaten persons or classes of His ;Iajesty's subjects is that, consistently

with the actual language employed, the Act shall be interpreted in the sens e

favourable to making the remedy effective and the protection secure . This

principle is sound and undeniable .

See also the words of Lord Shaw in the House of Lords in th e
case of McDermott v . " . $ . Tinto) etto (1910), 80 L.J.K.B. 161 ,
at p. 167 :

Upon which I observe that I reckon it to be quite unsound, and to be

productive of wrong and mischief, to interpret a remedial statute [Work -

men's Compensation Act] in the spirit of meticulous literalism .
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I also refer to the concluding paragraph of the judgment in the
same case of the Lord Chancellor (Earl Loreburn) at p. 163 .
The Act in question makes it abundantly clear that a person i n
the position of the plaintiff has his right of lien secured b y
this Act .

Is it to be supposed that this right conferred upon the plaintiff
should be ipso facto taken away from him by section 34 of th e
Land Registry Act, or that a legal right clearly conferred b y
one statute should be whittled away and rendered practicall y
nugatory by another and wholly different statute ? I canno t
think so .

It seems to me that the present case falls well within th e
principle of the decision of our Court of Appeal in the abov e
ease of Darrell v . Campbell, supra . From the time of the execu-
tion of the agreement for sale by Fell and the purchaser the
defendant Mrs . Williams, she was in actual possession of the
lands in question . She and her sons had a shed erected on thes e
lands before the house structure was undertaken, and her son s
members of her family were in actual possession and occupation
thereof . She was quite as much in actual possession of th e
premises as the city of Vancouver was in possession of it s
property in the Dorrell v . Campbell case .

It is also argued by Mr . Pin colt that the lien proceedings ar e
wholly ineffective and must fall to the ground as far as Fel l
and the mortgagee Lyons are concerned as the "consent i n
writing," Exhibit 4, given under section 23 of the Act was signe d
only by the defendant Mrs. Williams extending the time fo r
"instituting proceedings to realize the lien." It is to be noted,
however, that section 23 expressly provides that this consent i n
writing is to be "signed by the owner or party whose interest i s
charged ." That party whose interest it is sought to have charged
herein is the defendant Mrs . Williams, and she is the proper
and only party who is required by this section to give this con -
sent in writing .

A mechanic's lien in respect of work and material contracte d
for by the purchaser of land under an executory contract fo r
sale and purchase will attach to the interest of such purchaser
Jlontjoy v. Heward School District Corporation (1908), 10
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W.L.R. 282 ; Ifoffstrom v. Stanley (1902), 14 Man. L.R . 227 ;

British Columbia Timber and Trading Co . v. Leberry (1902) ,
22 C.L.T., Occ. N . 273, BoLE, Co. J. referring to the decision o f
DRAKE, J . in Anderson v . Godsal (1900), 7 B.C. 404, at p . 408 .
Mr. Ail-rims submits that substantial compliance with the Act i s
only necessary, and that no prejudice to their rights has been
shown by Lyons or Fell, quoting the decision of Mr. Justice
Cameron in the above case of Poison v. Thomson and Watt . See
also section 20 of the Act .

The evidence of the plaintiff shows that the value of th e
lands has been improved by the erection by plaintiff of th e
house thereon to an amount of $875 to $900 . Mr . Aikins invoke s
the rights conferred on the plaintiff by virtue of section 9, sub -
section (2) of the Act that the lien here shall be prior to the
mortgage of Lyons as against the increase in value of the mort-
gaged premises by reason of plaintiff's works and improvement s
but not further .

I am of the opinion that the plaintiff is entitled to the right t o
enforce his lien herein as set forth in his claim in the plaint .
The plaintiff is accordingly entitled to judgment with costs a s
prayed .

Judgment for plaintiff .

S.C .

	

REX v . LEE SHA FONG .
1939

	

Statute — Interpretation — Agriculture — Natural Products Marketing
Nov . 6, S, 15 .

		

(British Columbia) Act—Licensing of transporters of regulated prod-
ucts—R.S .B.C . 1936, Cap. 165.

Order 9 (c) made by the B .C . Coast Vegetable Marketing Board under the

B.C . Coast Vegetable Scheme, passed by the Lieutenant-Governor i n

Council under the authority of the Natural Products Marketing (Britis h

Columbia) Act, reads "No person shall pack, transport, store and/o r

market the regulated product within the area, without first obtainin g

a licence from the board so to do. "

Where an accused obtains three sacks of potatoes from another's farm an d

takes them home in his car for his own use, and there is no evidenc e

that he is in the business of buying and selling or trucking or carryin g

or storing potatoes, he cannot be convicted of unlawfully transportin g

potatoes without first having obtained a licence from the board so to do.
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APPEAL by way of case stated by police magistrate Woo d
for the city of Vancouver, under section 89 of the Summar y
Convictions Act . The facts are set out in the reasons for judg-
ment . Argued before FISHER, J. in Chambers at Vancouver on
the 6th and 8th of November, 1939 .

Norris, K.C., for the Crown .
Mellish (F. C. Hall, with him), for accused .

Cur. adv. volt .

15th November, 1939.

FISHER, J . : This is a case stated by H . S . Wood, K.C., police
magistrate in and for the city of Vancouver, under section 8 9
of the Summary Convictions Act, R .S.B.C. 1936, Cap. 271.
On September 21st, 1939, the learned magistrate dismissed a
charge against the said Lee Sha Fong, the charge being that th e
said Lee Sha Fong, 257 Keefer Street, at the city of Vancouver ,
B.C., and within the area described in the B .C. Coast Vegetable
Scheme authorized under the Natural Products Marketin g
(British Columbia) Act, R .S.B.C. 1936, Cap. 165, on July 6th,
1939, unlawfully did transport potatoes without first havin g
obtained a licence so to do . In the first place I have to say that
I agree with the magistrate when he says in his oral reasons fo r
judgment as follows :

So far as the evidence goes this man had been out to somebody's farm i n

Point Grey in his ear, a coupe, sedan I think it was, a passenger-car not a
truck at any rate, he got three sacks of potatoes and he was taking the m
home for his own use . That is as far as the evidence shows ; whether it i s
true or not is another matter but I have to take it that it is true . There
is no evidence that he is in the business of buying and selling or truckin g
or carrying or storing potatoes .

The case being as stated in the reasons for judgment as afore -
said the contention on behalf of the respondent is that he cannot
be convicted of the said charge under order 9 (c) made by th e
B.C. Coast Vegetable Marketing Board and reading as follows :

No person shall pack, transport, store and/or market the regulated produc t
within the area, without first obtaining a licence from the board so to do .

The real issue therefore is as to the construction of the word s
of the order 9 (c) as aforesaid and the question arises as to th e
power given to the said board under the scheme known as the
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B. C. Coast Vegetable Scheme and as to the power given to th e
Lieutenant-Governor in Council by the said Natural Product s
Marketing (British Columbia) Act under which the scheme wa s
established .

In construing the words used in the said order or scheme or
Act the object undoubtedly is to see what is the intentio n
expressed by the words used. See River Wear Commissioners v .

Adamson (1877), 2 App. Cas . 743, at 763 ; 47 L.J.Q.B . 193,

where Lord Blackburn says at pp . 764-5 as follows :
But it is to be borne in mind that the office of the Judges is not to legis-

late, but to declare the expressed intention of the Legislature, even if that

intention appears to the Court injudicious ; and I believe that it is not

disputed that what Lord Wensleydale used to call the golden rule is right ,

viz ., that we are to take the whole statute together, and construe it al l

together, giving the words their ordinary signification, unless when s o

applied they produce an inconsistency, or an absurdity or inconvenience s o

great as to convince the Court that the intention could not have been to use

them in their ordinary signification, and to justify the Court in puttin g

on them some other signification, which, though less proper, is one whic h

the Court thinks the words will bear. In Allgood v . Blake [ (1873) ], L .R.

8 Ex ., at p . 163, in the judgment of the Exchequer Chamber (which I ha d

the honour to deliver), as to the construction of a will, it is said :

"The great difficulty in all cases is in applying these rules to the par-

ticular case ; for to one mind it may appear that an effect produced by

construing the words literally is so inconsistent with the rest of the will ,

or produces an absurdity or inconvenience so great, as to justify the Cour t

in putting on them another signification, which to that mind seems a no t

improper signification of the words ; whilst to another mind the effect

produced may appear not so inconsistent, absurd, or inconvenient as t o

justify putting any other signification on the words than their proper one ;

and the proposed signification may appear a violent construction . We

apprehend that no precise line can be drawn, but that the Court must, in

each case, apply the admitted rules to the case in hand, not deviating fro m

the literal sense of the words without sufficient reason, or more than is

justified, yet not adhering slavishly to them when to do so would obviousl y

defeat the intention which may be collected from the whole will ." My Lords ,

mutatis m.utandis, I think this is applicable to the construction of statutes

as much as of wills . And I thing it is correct .

In the present case counsel on behalf of the parties both rel y
on the River Wear ease, supra, and therefore seem to me to agree
on the rules of interpretation to be applied but as was suggeste d
in the Allgood case, supra, the great difficulty in all cases is in
applying the rules to the particular case. Counsel on behalf of
the appellant contends that the words of order 9 (c) as afore-
said must be construed literally while counsel on behalf of the
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respondent contends that such a construction would lead to a n
obvious injustice and the Courts should act upon the view tha t
such a result could not have been intended unless the intentio n
has been manifested in express words . The task of construing
the words of the order is not an easy one but, assuming that th e
object of construing them is to see what is the intention expresse d
by the words used, I have to say that I think some assistance ma y
be obtained from considering the whole of the aforesaid Act an d
scheme along with the orders and having done so I would like t o
refer to certain particular sections .

Section 19 (c) of the scheme and section 5 (c) of the Act dea l
specifically with the matter of licensing . Notwithstanding th e
argument of counsel for the appellant in which he refers to th e
early parts of said section 19 of the scheme and of said section 5
and also to section 4 of the Act, I do not think that it ca n
reasonably be said that there is a general power to license other-
wise even though the board may have the power to say that i t
would prohibit any one who was not a licensed grower or trucke r
or dealer or manufacturer or broker from transporting potatoe s
and thus compel the deliveries to be made by such licensees. The
power given under said section 19 (c) of the scheme is given i n
the same words as are used in said section 5 (c) of the Act and i s
as follows :

To require any or all persons engaged in the production, packing, trans -

porting, storing, or marketing of the regulated product to register with and

obtain licences from the board .

The power given in section 19 (d) of the scheme is given i n
the same words as are used in section 5 (d) of the Act, and is a s
follows :

To fix and collect yearly, half-yearly, quarterly, or monthly licence fee s

from any or all persons producing, packing, transporting, storing, or mar-

keting the regulated product ; and for this purpose to classify such person s

into groups, and fix the licence fees payable by the members of the different

groups in different amounts ; and to recover any such licence fees by sui t

in any Court of competent jurisdiction .

It must also be noted that order No. 2, section B (2), requirin g
that every perso n
engaged within the area or any part thereof in producing, packing, trans -

porting, storing and/or marketing the regulated product shall register wit h

and obtain a licence from the board,
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uses in effect the same words as are used in section 19 (c) of th e
scheme and yet fixes licence fees only for those persons who are
"engaged" commercially or in what may be called "a mercantil e
way" (as the magistrate puts it) with the regulated product . In
this connection reference might be made to the various defini-
tions of the words and terms used in classifying such persons for
the purpose of fixing the amount of the fee, e .g ., "Trucker" is
defined as follows :

"Trucker" shall mean any person who transports the regulated produc t
(not grown by him) in or upon any vehicle for the purpose of marketin g

the same, but shall not include railroads, or persons operating by means of

water or air transport.

Comparing section 5 (c) with section 5 (d) as aforesaid and
section 19 (c) with section 19 (d) as aforesaid I think it i s
obvious that sections 5 (d) and 19 (d) must be construed as
applicable only to persons engaged in a mercantile way with th e
regulated product and I think it is also obvious from said order 2
that the board has so understood them. This brings me to th e
consideration of the argument of counsel for the respondent tha t
order 9 (c) as aforesaid must also be construed in the same way
as applicable only to those who are engaged in a mercantile way
with the regulated product and that if it is not so construed grea t
injustice wil be done. In this connection reference might be
made to Maxwell on the Interpretation of Statutes, 8th Ed ., 177 :

A sense of the possible injustice of an interpretation ought not to induce

judges to do violence to well-settled rules of construction, but it may

properly lead to the selection of one rather than the other of two reasonabl e

interpretations. Whenever the language of the Legislature admits of tw o

constructions and, if construed in one may, would lead to obvious injustice ,
the Courts act upon the view that such a result could not have been intende d

unless the intention had been manifested in express words. Thus, where a

by-law authorized the Poulters' Company to fine "all" poulters (poulterers )
in London or "within seven miles round" who refused to be admitted inf o

their company, it was held that, as no poulter could legally belong to th e

company who was not also a freeman of the City, the by-law was to be

construed as limited to those poulters who were also freemen, so as to avoi d

the injustice of punishing men for refusing to enter into a company to whic h

they could not legally belong . The poulters' Company v . Phillips (1840), 6

Bing . N .C. 314 ; Reg . v. So' 7,77, ;s' Company (1863) , 32 L .J.Q .B . 337 . Se e

also Ex parse Cornett (1880), 14 (h . D., Brett, L .J ., 122, 129 .

In the present en-i ley view is that, in order to avoid the
injustice of punishing a person for transporting the regulate d
produce home for his own use without first obtaining a licence
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which he could not obtain, the said order 9 (c) should be con-
strued as limited to those persons who are required to take ou t
a licence and can become licensees unless there has been mani-
fested in express words an intention to prevent any unlicense d
individual from carrying home for his own use a sack of potatoe s
after he has obtained it from a licensed grower and to oblige hi m
to have the grower or other licensee make the delivery . Having
come to the conclusion, as already indicated, that the powers to
license and fix licences have been given to the board by virtu e
of section 5 (c) and (d) of the Act and section 19 (c) and (d )
of the scheme and that the powers to license and to fix licence s
have been exercised accordingly, I have therefore now to conside r
whether the board has exercised the power to prohibit any on e
who is not a Iicensee from transporting potatoes from the farm
of a licensed grower to his own home for his own use. Counsel
on behalf of the appellant apparently argues that in order to
control the marketing of the regulated product it may have been
necessary for the board to exercise such power and that it ha s
done so. On this phase of the matter I have to say that in m y
opinion the board has not manifested in express words any suc h
intention and I agree with what the learned magistrate says in
this connection :

In section 19 of the scheme it says "The Marketing Board shall have al l

the powers of a body corporate, and shall have power within the Province

to regulate and control in any respect or in all respects the transportation ,

packing, storing and marketing, or any of them, of the regulated product ,

including the prohibition of such transportation, packing, storing and

marketing or any of them, in whole or in part, and without limiting th e

generality thereof"—so and so .

It seems clear to me under this that the board might prohibit anyone

who is not a licensed grower or trucker or dealer or manufacturer o r

broker, from transporting potatoes, thus compelling the deliveries to be

made by such licensees ; thus they would prevent any individual from carry-

ing home a sack of potatoes after he had purchased it from a licensed

grower . The grower would have to make the delivery .

I think they could have done that but I do not think they have done it .

If the board intended such a wide and drastic measure for control of trans-

portation and deliveries of potatoes they, I think, would have used more

apt words.

My conclusion on the whole case therefore is that where, a s
here, it must be taken as true that the accused respondent ha d
got the three sacks of potatoes from somebody's farm as aforesai d

25
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S .C. and was taking them home in his car for his own use and ther e
is no evidence that he is in the business of buying and selling o r
trucking or carrying or storing potatoes, he cannot be convicte d
of the said charge and I think the appeal of the appellant herein
by way of a case stated can be disposed of by simply answerin g
question VII. of the case stated and stating, as I do, that m y
reasons for my answer are as hereinbefore set out . Said ques-
tion VII. is as follows : "Should the accused have been acquitte d
of the said charge ?" and my answer is in the affirmative .

Appeal dismissed.

S. C . NATIONAL TRUST COMPANY, LIMITED v. THE
CHRISTIAN COMMUNITY OF UNIVERSAL

Nov . 23, 27 ;
BROTHERHOOD LIMITED AND BOARD O FDec.15

.

.

REVIEW UNDER THE FARMERS'
CREDITORS ARRANGEMEN T

ACT, 1934. (No. 2) .

Farmers' Creditors Arrangement Act, 1934, The—Application of defendan t
community for relief under—Whether applicant a "farmer"—Necessity
of preserving uniformity of decisions—Can. Stats . 1934, Cap . 53 .

On May 18th, 1938, the plaintiff commenced action against the defendan t

community to have carried into execution the trusts of a deed of trus t
and mortgage of the 3rd of December, 1935, made between the plaintiff
and the community, to secure first-mortgage bonds, there being a

balance due of about $170,000 . On the 23rd of June, 1939, the com-

munity filed with the official receiver under The Farmers' Creditor s

Arrangement Act, 1934, a request for a review of its debts with a vie w

to consolidation and reduction of principal and interest of its indebted-

ness, and according to the ability of the community, as farmers, to

meet. On August 1st, 1939, the community purported to request th e

Board of Review to formulate a proposal . The board then sent out a

notice to the community's creditors, including the plaintiff, that th e

community's request as a farmer would be dealt with by the board a t

Nelson, B.C ., on the 26th of September, 1939 . On the 16th of Septem-

ber, the plaintiff commenced this action against the community an d
the board for a declaration, inter alia, that the community was not a

farmer within the meaning of The Farmers' Creditors Arrangemen t

Act, 1934 .

Held, that the community was not a farmer within the meaning of the Act .

The community owns the lands in question but does not farm them .

Ownership of farming lands does not constitute the owner a farmer ,
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much less can it be said that the principal occupation of that owner S . C.

is farming or tillage of the soil .

	

The tenants of the community were

the persons whose principal occupation was farming or tillage of the soil .
1939

NATIONA L

ACTION for a declaration that The Christian Community of
C

TRUS
OMPANY

Universal Brotherhood Limited was not a farmer within the

	

LTD .

meaning of The Farmers' Creditors Arrangement Act, 1934,

	

TH E

that the community did not make a proposal as required by the
CHRISTI

Y
I

Act, and did not make to the Board of Review a request to

	

or
formulate a proposal within the meaning of the said Act. Tried LBROTHER -

by ROBERTSON, J. at Vancouver on the 23rd and 27th of I100D LTD .

November, 1939 .

Hossie, K.C., and Ghent Davis, for plaintiff.
McAlpine, K.C., and C. F. R. Pincott, for defendant The

Christian Community of Universal Brotherhood .
W. S. Owen, for defendant Board of Review .

Cur. adv. vult .

15th December, 1939 .

ROBERTSON, J. : On the 18th of May, 1938, the plaintiff
commenced an action against the defendant The Christian Com-
munity of Universal Brotherhood Limited, to which it will be
convenient to refer as the community, to have carried into
execution the trusts of a deed of trust and mortgage dated th e
3rd of December, 1925, made, between the plaintiff and th e
community, to secure first-mortgage bonds in the principal
amount of $350,000. The amount due at the time of the
commencement of the action was, roughly, $170,000 .

On the 23rd of June, 1939, the community filed with the
official receiver, under The Farmers' Creditors Arrangement
Act, 1934, a request in the words following :

The Christian Community of Universal Brotherhood Limited requests a
review of its debts with the view to a consolidation and reduction of prin-

cipal and reduction of interest of its indebtednesses according to the abilit y
of the Christian Community of Universal Brotherhood Limited as farmer s
to meet .

Christian Community of Universal Brotherhood Ltd .

General Management

N. M. Plotnikoff

President.
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On the 1st of August, 1939, the community purported to
request the defendant, the Board of Review, which will b e
referred to later as the board, to formulate a proposal with th e
result that the board sent out a notice to the community' s
creditors, including the plaintiff, as follows :

NOTICE OF REQUEST FOR REVIEW

IN THE MATTER of a proposal for a composition, extension or scheme o f

arrangement of The Christian Community of Universal Brotherhood Limited ,

farmers .

Take notice that the written request of the above-mentioned farmer, tha t

the Board of Review endeavour to formulate an acceptable proposal for a

composition, extension of time or scheme of arrangement of the affairs o f

the said farmer, will be dealt with by the board at Nelson, in the count y

of Kootenay, Province of British Columbia, on Tuesday, the 26th day o f

September, 1939, at the hour of 2 o'clock in the afternoon at the Court House .

You may make representations in writing or you may apply to be hear d

orally if you so desire .

Dated at 601 Federal Building, Vancouver, B .C., this 14th day of Sep-

tember, 1939 .
J . E . Merryfiel d

Registrar of the Board of Review of th e

JEM

	

Province of British Columbia .

On the 16th of September, 1939, the plaintiff commence d
this action against the community and the board, and, on th e
same date, filed a statement of claim . It claimed a declaration
that the community was not a farmer within the meaning of The
Farmers' Creditors Arrangement Act, 1934 ; alternatively that
the community had not made a proposal, that is, a proposal a s
required by the Act ; and in the further alternative that the
community did not make to the board a request to formulate a
proposal within the meaning of the said Act. Accordingly it
claimed that the Act did not apply to the community ; and as a
result, the board had no jurisdiction to take any proceedings
or to consider the matter at aII .

On the same date, an interim injunction was granted restrain-
ing the defendants and each of them until the trial of the action ,
or, until further order, from taking any further or any other
steps under the Act with respect to the application or the lia-
bilities of the community .

An application. was then made to set aside the interim injunc-
tion on the ground that the order was made without jurisdictio n

S . C.
193 9
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and without sufficient grounds . My brother FzsnER who had

	

S . C .

heard the application and reserved his judgment, handed down

	

1939

his reasons for judgment on the 20th of October, 1939, in which NATIONA L

he held that the application for an injunction was premature . TRUS T
COMPAN Y

See [ante, p. 321] ; [1939] 3 W .W.R. 294 .

	

LTD .

The action came on for trial before me on the 23rd and 27th

	

THE

days of November . At the conclusion of the evidence, it was CHRISTIA N
(,''0 3

submitted by counsel for the defendant that I should follow the

	

oP
IMUNITY

decision of my brother FIsIIER as all the evidence before me, B Rat UNIVER S
THER

A L

the trial, was before my learned brother, and, as nothing had MOOD LTD .

occurred since the date of his judgment and the date of the trial Robertson, d .

to change the situation, and, accordingly, that I should hold tha t
the plaintiff was not entitled to any relief. So far as the injunc-
tion is concerned I think I should follow Mr. Justice FIsnER's
judgment for reasons which I shall now state . I thing all th e
evidence, so far as the claim for an injunction is concerned whic h
was before me, was before FISHER, J.

In Sheppard v . Sheppard (1908), 13 B .C. 486, at 488, the
Chief Justice of British Columbia (then MARTIN, J.) said :

With respect to the second point, it would follow, if my learned brother

is correct in holding that the said decisions are not binding on him, that hi s

decision is, nevertheless, binding on me because it is a considered opinion

given by a judge of this Court which I am bound to follow in accordanc e

with numerous decisions in this Court, cited for the most part in Watt v.
Watt, supra, to which I only add the striking example of Clabon v . Lawry,
decided 20th January, 1898, and reported in the note to Noble Five Mining

Co . v. Last Chance Mining Co., 2 M .M .C ., at p. 38 . My learned brother ha s

indeed himself recently declared his own duty in the premises in his judg-

ment delivered on the 14th of January last, in the Victoria Municipa l
Voters List matter (unreported), wherein he said :

"It is admitted that the learned Chief Justice of this Court, about this

time last year, decided in favour of the right to vote in cases such as this ,

and I do not think that I should do otherwise than follow . "

I follow this decision .
The same view, I think, obtains in England. The Master of

the Rolls said in Parkin v. Thorold (1852), 16 Beay . 59, at 63-4 :
I have repeatedly stated, that in my opinion uniformity of decision was

so important to be obtained, that whenever I found a decision pronounce d

by one of the Vice-Chancellors, I should consider myself to be bound by tha t

decision, where it related either to a new matter or was not opposed b y

contradictory decisions, or on some one of those principles of equity o n

which all decisions are founded ; and that I should do so, even though, if
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it had originally come before me uninfluenced by any such decision, I migh t

have come to a different conclusion .

Vice-Chancellor James said in In re Ilotchkiss's Trust s
(1869), L.R. 8 Eq. 643, at 647, that he did not think it seeml y
that two branches of a Court of eo-ordinate jurisdiction shoul d
be found coming to contrary decisions upon similar instruments ;
and, that, in that case, he would simply affirm the Vice-Chancel-
lor's decision with the intimation that it was his wish that th e
whole matter should be brought before the Court of Appeal .

In Papworth v. Battersea Borough Council (1915), 84
L.J.K.B . 1881, Scrutton, J ., followed a considered decision of
Horridge, J ., saying at p. 1885, as follows :

There is therefore in this very case a decision by a judge of co-ordinat e

jurisdiction to myself, of the same Division of the High Court, on the poin t

of law. My view of the judges of this Division is that they follow, and

should follow, the decision of another judge of the same Division on a poin t

of law, leaving it to the Court of Appeal to say whether or not that decisio n

was wrong . Therefore, without saying what my own view would have been

on the matter if there had not been the decision of my brother Horridge, I

follow my brother Horridge's decision that, as a matter of law . .

In Cramb v. Goodwin, [1919] W.N. 86, Bailhache, J ., speak-
ing of a considered decision of Peterson, J ., said, at p . 87,
although that case was perhaps not strictly binding on him it was the

prevailing practice in these Courts to follow a previous judgment by a Cour t

of co-ordinate jurisdiction.

Again in Russian and English Bank v. Baring Bros. & Co. ,

[1935] 1 Ch. 120 (reversed, see [1936] A.C. 405, but not on
this point) Clauson, J., at p . 124, said :

Sitting in a Court of equal jurisdiction I should, of course, be bound to

follow that view expressed by Bennett, J ., . . .

This reference was to the decision, given at the end of the argu-
ment, on a petition to wind up the same Russian and English
Bank—see In re Russian and English Bank, [1932] 1 Ch. 663 .

In In re Smith. Vincent v. Smith, [1930] 1 Ch. 88, Maugham ,
J., speaking of a judgment of Tomlin, J., at nisi pries, said
at p . 99 :

I take this opportunity of repeating what I have said on previous occa-

sions, that where a learned judge, after consideration, has come to a definite

decision on a matter arising out of this exceedingly complicated and difficult

legislation, it is very desirable that the Court should follow that decision ,

and accordingly I should be strongly inclined, whatever my own view was ,

to follow what I take to be the positive decision of Tomlin, J .
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At p. 97, he points out that Tomlin, J., had "carefully considered
the decision of Clauson, J . "

It will be noticed that the last four decisions were after th e
judgment of Bray, J ., in Forster v. Baker, [1910] 2 K.B . 636,

in which speaking of a decision of Darling, J ., at nisi prius, in
Skipper & Tucker v. Holloway and Howard, ib ., 630, imme-
diately after the argument, he said at p . 638 :

He has undoubtedly decided the point in a case which came before him a t

nisi Arius . The first question which arises is, am I bound by his decision ?

I have always understood that one judge is not bound by the decision o f

another judge on a point of law at nisi prius, and, therefore, I think I a m

bound to consider the case and to decide it according to my own opinion ,

at the same time, of course, giving great weight to the decision of Darling, J .

du Parcq, J ., in Green v. Berliner, [1936] 2 K.B . 477,

referred to a decision at nisi prius of Atkinson, J ., at the con-
clusion of the argument in Tarling v. Rome (1936), 52 T.L.R.
220. At p . 493, he referred to what Bray, J ., had said in Forster

v . Baker, and came to the conclusion that he was not bound b y
Mr. Justice Atkinson's decision .

Again in Gelmini v. Moriggia, [1913] 2 K.B. 549, Channell ,
J ., speaking of a considered judgment given by Mr. Commis-
sioner Wills (afterwards Mr. Justice Wills) in another cas e
said at p . 552 :

Although that decision was one at nisi prius, and therefore probably not

binding on me, I think it was right.

Forster v. Baker, supra, has also been followed in Saskatchewa n
—see Rural Municipality of Bratts Lake et al . v. Hudson's Bay

Co . (1918), 11 Sask . L.R. 357, in which Lamont, J., held he
was not bound by the considered judgment of Brown, J., in
another action .

In Ross v. Fiset, [1926] 3 D.L.R. 289, Maclean, J ., following
Lamont, J . ' s decision, supra, held that he was not bound by a
considered judgment of that learned judge in another case . In
Manitoba the practice is that a decision of a judge is accepted
and followed by any other single judge, unless in very excep-
tional circumstances. See In re Fenton, [1920] 2 W.W.R. 34 .

Very often at nisi prius, especially in trials with a jury, a
judge has to make decisions on points of evidence and law wher e
it is impossible to give the matter the same consideration as if it
had been possible for him to reserve judgment . Then, again, a
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judge frequently delivers judgment at nisi prius at the conclu-
sion of the argument . With respect, I think Bray, J ., was refer-
ring in Forster v. Baker, supra, to decisions of this sort and not
to considered decisions, and probably had in mind what Mans -
field, C .J ., said in Fentum v. Pocock (1813), 5 Taunt . 192, a t
p. 195, as follows :

It is utterly impossible for any judge, whatever his learning and abilitie s

may be, to decide at once rightly upon every point which comes before him
at nisi prius .

There is no doubt, it might be right under exceptional circum-
stances not to follow the decision of a judge or Court of co-ordinat e
jurisdiction—see Sheppard v. Sheppard, supra ; McDonald v .
B.C. Electric Ry . Co . (1911), 16 B .C. 386, at 400 ; Gentile v .
B.C. Electric Ry . Co . (1913), 18 B .C. 307, at 309 and In re
Rahim (1912), 17 B.C. 276, at 279 .

But the circumstances in the case which I have to consider
are different to all the other cases which I have mentione d
(except the Russian and English Bank case, supra, decided in
1935) in that a considered judgment of FISHER, J., was given in
this very case. It seems to me, under the circumstances, it
would be most extraordinary if I should refuse to follow his
decision .

The board has not done anything further in the matter . It's
counsel stated it was awaiting the decision of the Court . I have
still to consider whether or not the plaintiff is entitled to th e
declaration asked for . Upon this point my learned brother did
not give a decision . It, of course, was not necessary for him t o
do so. All he had to consider was whether or not the injunctio n
should be granted .

The Alberta Court of Appeal has held that an action for a
declaration that a person does not come within the provisions o f
the Act will lie—see Kettenbach Farms Ltd. v. Henke, [1937]
3 W.W.R. 703, followed by Ewing, J ., in In re The Farmers'
Creditors Arrangement Act, 1934, [1938] 2 W.W.R. 412 .

The community was incorporated by letters patent under th e
Dominion Companies Act on the 21st of April, 1917, with a
capital stock of $1,000,000, divided into 10,000 shares of $10 0
each. Its objects were very wide . For the purpose of thi s
judgment, it is only necessary to state some of these, viz ., power
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to carry on agricultural pursuits and to manufacture the products

	

S . C.

of the farm, the soil and the forest ; to manufacture, purchase

	

193 9

and to trade and deal in, either wholesale or retail, goods, NATIONA L

wares and merchandise : to grow, produce, buy and sell, trade TRUST
COMPA iY

and deal in raw materials, grains, fruits and agricultural products

	

'TO .

and products of the soil and the forest . The community had

	

Txr
twelve directors of whom P . Veregin was one .

	

CHRISTIAN
COMMUNIT Y

After its incorporation, on the 7th of September, 1917, the

	

or

community purchased from P . Veregin certain lands and per- U]3ROT
arse

sonal property in the Provinces of British Columbia, Sas- HOOD LTD.

katchewan and Alberta for $600,000 which was paid by the Robertson, J .

allotment to each of its twelve directors of 500 fully paid-up
shares . Later, in 1918, two additional directors were appointe d
and 500 fully paid-up shares were allotted to each . These lands
covered by the trust deed were for the most part farm lands an d
had been occupied, prior to the transfer, by the members of a n
unincorporated association known as the "Christian Communit y
of Universal Brotherhood" for whom Veregin held these land s
in trust . Apparently it was the practice of the members of thi s
unincorporated association to nominate such of their members
as they wished, to be directors of the community and the share-
holders, at the meeting to elect directors, duly elected these . Each
of the first twelve directors, in September, 1917, and, the addi-
tional two directors on their election in 1918, gave (1) a power o f
attorney to the president and general manager for the time bein g
of the community to transfer his shares to the unincorporated
association or such body corporate as might become its successor,
in the event of his ceasing to be a "member of the council o r
governing body of the said community" (meaning the associa-
tion) and "in the event of the directors of the company by resolu-
tion authorizing the said president and general manager t o
execute a transfer," and (2) a declaration of trust that he hel d
the 500 shares upon trust for, and subject to the direction of, th e
unincorporated association ; and in the event of it becomin g
incorporated, "for the corporation the successor of the sai d
community" ; and in the event of the "community or its successo r
corporation" being dissolved, in trust for such persons or cor-
poration as might be legally entitled to the shares .
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It will thus be seen that the community owned the lands in
1939

	

question. The members of the unincorporated association had

NATIONAL not any interest, in law, in these lands .
TRUST

	

On the 30th of March, 1926, the directors of the community ,COMPAN Y
LTD .

	

after discussing the heavy indebtedness and pressure of creditor s
THE

	

upon the community for payment, passed a resolution setting ou t
CHRISTIAN the terms upon which persons were to occupy its lands in Britis h

COMMUNITY
OF

	

Columbia which in part is as follows :
UNIVERSAL

	

After thorough discussion by the board of directors of the present con -
BROTHER -

HooD LTD . dition of community affairs and of the visit to the community settlement

in the Province of British Columbia by D. D. Munro, the loan manager o f
Robertson, J. the Sun Life Assurance Co . of Canada, in Vancouver, B .C . the acting presi-

dent found it necessary to draw the attention of the board of directors t o

the heavy indebtedness and pressure of the creditors upon the communit y

for payment. The acting president stated that in view of the present con-

ditions measures must be taken and regulations made to insure assessmen t

if necessary, a reduction of such indebtedness during the year 1926 . There -

fore, it has been resolved that the following regulations shall be in forc e

and carried out .

1st. Every member of The Christian Community of Universal Brother -

hood, who has been assessed for the year 1925, and has not yet paid hi s

assessment shall forthwith do so for the purpose of paying the communit y

indebtedness . Such persons who are in arrears shall immediately make

payments to the office of The Christian Community of Universal Brother -

hood Limited, and such person or persons being still in default on May first ,

1926, shall forfeit all the rights and privileges of membership in the com-

munity and shall deliver on demand to the community officers withou t

further notice all and any property of the community then in his or her

possession or tenure .

2nd . It is resolved that every person occupying or using the property

of The Christian Community of Universal Brotherhood Limited, shall enter

into an agreement with The Christian Community of Universal Brotherhoo d

Limited, in the form and in the terms to be arranged by The Christia n

Community of Universal Brotherhood Limited, whereby he will bind himsel f

to pay to The Christian Community of Universal Brotherhood Limited a

certain amount.

The members of The Christian Community of Universal Brotherhood, wh o

are residing in the Province of British Columbia and occupying and usin g

community real and personal property are as- --ed for the year 1926 wit h

the following amounts from their outside e<<rni :Is :

(a) Working-men from the age over 20 to 55 years for nine months th e

sum of	 $300.00

For their winter work the sum of	 50 .00

or an equivalent amount of work for the community .

Such assessment to be paid to The Christian Community of Universa l

Brotherhood Limited office in the following manner :
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At the expiration of first two and one half months $80 .00 and thereafter

	

S. C .

$40 .00 per month .

	

193 9
(b) Working-men age 19 and 20 for nine months	 $250 .00

For winter work	 25 .00 NATIONAL
Payment to be made for the first two and one-half months $60.00 and TRUST

thereafter $30.00 per month .

	

COMPANY

(c) The older men of age over 55, which are able to work yet are assessed

	

LTD .
v .

each for the season sum of $250.00 . Ability to work to be decided by the

	

T HE

district director or through the board.

	

CHRISTIAN

Payments to be made for the first two and one half months $70 .00 and COMMUNITY

thereafter $30 .00 per month .

	

oP
UNIVERSAL

(d) Boys age of 17 and 18 years for the season work the sum of $175 .00 BROTHER -
(No assessment for winter work) .

	

HOOD LTD .

(e) The Christian Community of Universal Brotherhood Ltd . allows for

its members in Province of British Columbia free of rental charges one Robertson, J
.

third of an acre of good land per capita for raising vegetables, etc. for

own use. Any other land in their possession over and above one third o f

an acre per capita shall be assessed on percentage basis of valuation o f

land, viz . :

(a) Fruit-bearing orchard value $400 .00 per acre.

(b) Land under cultivation suitable for growing vegetables, etc ., value

$100.00 per acre .

(e) Land under natural hay meadow value $100.00 per acre .
The percentage basis of rent to be assessed yearly 20 per cent . of value of

land . All land unsuitable for growing vegetables fruit or hay, such lan d

shall be used by The Christian Community of Universal Brotherhood fo r

growing grain for community use .

The occupants shall take good care of orchard at his own expense, such

as cultivation, pruning, spraying, picking and packing . The Christian Com-

munity of Universal Brotherhood Limited will provide fruit-boxes an d

charge occupants account .

The Christian Community of Universal Brotherhood Limited will provid e

occupant with horses, equipped with harnesses, implements and machinery .

All repairs necessary for breakage and wear of said implements, machinery ,

harness and shoeing horses during the season to be provided and placed on
the implement and machinery at the expense of occupancy.

All products, such as fruit including dried fruit, vegetables, hay, etc. ,
shall be marketed through office of The Christian Community of Universa l

Brotherhood Limited, at the following prices :

[Here follows a list of fruits and prices per lb. ]

All proceeds from the sale of above referred to products first shall b e

applied on payments of all charges due The Christian Community of Uni-

versal Brotherhood Limited, and balance of proceeds The Christian Com-

munity of Universal Brotherhood Limited shall pay to the occupant.

All timber and forest products on the land belonging to The Christia n
Community of Universal Brotherhood Ltd ., or on timber limit acquired
from the Government, will be operated by The Christian Community o f
Universal Brotherhood Limited, and lessee shall have no right to marke t
the forest products .
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In my opinion this resolution shows that the community wa s
renting its lands . The members of the unincorporated associa-
tion were the farmers and were doing "the farming and tillag e
of the soil ." There is no evidence to show the community did an y
farming or tillage of the soil on the lands in question after 1926 .
The evidence shows that from 1926 the community confined it s
endeavours in British Columbia to logging and milling forest
products, manufacturing and selling jam, and operating stores .
It was not doing any farming in Alberta or Saskatchewan in 193 8
or 1939. This was the position in June, 1939, when the allege d
proposal was made . These facts I think distinguish this eas e
from Barickman Hutterian Mutual Corporation v . Nault et at . ,

[19391 S.C.R. 223, in which the facts were as follow :
The Barickman Hutterian Mutual Corporation was created a

body corporate by an Act of the Legislative Assembly of th e
Province of Manitoba . The preamble recited that a religious
community of farmers existed in the Province under the name of
Barickman's Colony of Hutterian Brethren who had associate d
themselves together for the purpose of promoting and engagin g
in the Christian religion . . . according to their religious
belief, and of having, holding, using, possessing and enjoying all
things in common and were desirous of being incorporated .

Section 1 of the Act enacted that certain named persons an d
all others who should become members were constituted a cor-
poration. It provided that all the property of the Barickman
Colony of Hutterian Brethren should be vested in the corpora-
tion and that the corporation should assume and pay all th e
debts of the colony ; that no individual member of the corpora-
tion should have any assignable or transferable interest in th e
corporation or any of its property ; that each and every membe r
should give and devote all his time, labour, services, earnings an d
energies to the corporation freely and voluntarily without com-
pensation or reward other than as provided in the Act or by-laws ;
that all property that each member had, or might be entitled to ,
at any time, should be the property of the corporation to be use d
for the common interest and benefit of each and all its members .
In case any member ceased to be a member, he was not entitle d
to withdraw any of the property of the corporation, and in case
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of death no interest in the corporation or its property passed to

	

S . C .

his heirs or legal personal representatives. The property, affairs,
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and concerns of the corporation were to be managed, and its NATIONAL

business carried on, by a board of five directors who had full TRUST

COMPANY
power to exercise all the powers of the corporation given to it by

	

LTD .

its by-laws and its incorporating statute .

	

v'
THE

Upon these facts the Supreme Court held the corporation was CHRISTIAN

a farmer within the meaning of the Act . I think these facts
CoM OUP NITY

clearly distinguish that case from the case I have to decide .

	

UNIVERSAL

BROTHER -

In the Barickman case, the corporation owned the farm lands, HOOD LTD.

managed and directed the farming and owned all the produce of Robertson, J .

the farms. No one else had, or could have, any legal interest in
the lands, the farming or the produce . In this case the com-
munity owns the lands, but does not farm them . Ownership of
farming lands does not constitute the owner a farmer—muc h
less, without more, can it be said that the principal occupation o f
that owner is farming or tillage of the soil . The tenants of the
community were the persons whose principal occupation wa s
farming or tillage of the soil .

The community relied upon a resolution (Exhibit 38) of it s
directors passed on the 10th of August, 1926, providing, as
further security to its mortgagee, the Sun Life Assurance Com-
pany, half the produce which the community was to receiv e
from farm lands in Alberta to be leased by it. It is sufficient t o
say by 1938 the community was not farming or tilling the soil i n
Alberta . It was also urged that Exhibit 39, a resolution of it s
directors passed on the 12th of January, 1932, showed the com-
munity was merely a corporation to hold the lands of member s
of the unincorporated association who were farmers and tha t
this entitled the community to the benefit of the Act . The reso-
lution set out that the unincorporated association was founde d
"on principles of spiritual undertaking" and that its member s
deprived themselves of all ownership in the lands which th e
community held as legal owner and which lands were the
property of the members of the unincorporated association ; tha t
no member had the right to "appropriate . . . unto his owner-
ship" any of such lands ; that any member resigning from o r
being expelled by the unincorporated association deprived him-
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self of all rights to demand from the unincorporated associatio n
1939 any share of the properties of the unincorporated association but

through legal channels he might petition directors of the com-
munity who in their discretion might allot to him a certain shar e
of the community's property. In my opinion this resolution i s
not evidence against the plaintiff, and in any case was not binding
on the unincorporated association . Further it is in direct con-
flict with the resolution of the 30th of March, 1926, which th e
community acted upon, throughout .

I hold the community was not a farmer within the meaning
Robertson, J. of the Act.

The plaintiff is entitled to a declaration accordingly and t o
its costs against the community. It is not necessary, under the
circumstances to consider the plaintiff 's alternative submissions .
Further consideration will be adjourned so that the plaintiff may
make such application as it sees fit, in the event of the board
deciding to proceed to deal with the community's "request fo r
review."

Judgment accordingly .

NATIONA L
TRUS T

COMPAN Y
LTD.

V .
THE

CHRISTIAN
COMMUNITY

OF
UNIVERSAL
BROTHER-
HOOD LTD .
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MARTIN v . MARTIN.

Practice—Debtor and creditor—Writ of capias ad respondendum—Wri t
wholly typewritten—Not signed by solicitor—R .S.B .O. 1936, Cap. 15 ,
Secs . 3 and 13.

A writ of capias ad respondendum was wholly in typewriting and the name

of the plaintiff's solicitor appeared upon it in typewriting only . Upon

the application of the defendant the writ was set aside .

APPLICATION by defendant to set aside a writ of capias ad

respondendum on the ground that it was not signed by the solicito r
for the plaintiff . Heard by MORRISON, C.J.S.C. in Chamber s
at Vancouver on the 20th of September, 1939 .

McAlpine, K.C., for the application .
J. A. Maclnnes, contra.

Cur. adv . volt .

25th October, 1939 .

MORRISON, C.J.S .C . : The point which I am called upon to
decide is whether the relevant statute is complied with when a
writ of capias ad respondendum is wholly in typewriting and
there is nothing thereon, other than the typewriting, to show
that it was issued by a solicitor . The writ was not delivered t o
the sheriff nor was it endorsed by a solicitor either in the presenc e
of the sheriff or at all . In The Queen v. Cowper (1890), 24
Q.B .D. 533, a lithographed statement of the solicitor's name
and the particulars of the County Court plaint were held to b e
insufficient . The reason for requiring the actual signature b y
the solicitor was for the purpose of making the solicitor respon-
sible as an officer of the Court—per Fry, L .J. in France v .

Dutton, [1891] 2 Q .B. 208. The case of Squire v . Wright
(1936), 50 B .C. 411, was cited on behalf of the defendant . It
is a judgment of His Honour Judge HARPER. It does not appea r
that the facts upon which the case was decided are sufficientl y
reported to enable me to determine that it is applicable . I think
it is readily distinguishable. Even in the case of an ordinary wri t
of summons it is obligatory that the writ and copy shall be "signed

s . c .
In Chambers

1939

Sept . 20 ;
Oct . 25 .
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by or on behalf of the solicitor leaving the same "—Order V. ,
r. 12, Supreme Court Rules, marginal rule 34 . Section 13 of the
Arrest and Imprisonment for Debt Act, R .S.B.C. 1936, Cap. 15 ,
is not applicable to the present facts but it does indicate the car e
which the Legislature thought was necessary to be observed .
Section 20 of that statute provides for the enforcement of any
order made thereunder by way of attachment or sequestration .
If the actual signature of the solicitor is essential on writs in
civil litigation a fortiori when the liberty of the subject is
involved when proceedings should be construed strictissimi juris .

The control which the Court exercises over solicitors would be
impaired if a subject could be deprived of his liberty by wri t
wholly in typewriting though purporting to be issued by a type -
written signature of a solicitor of the Court . It can be readily
seen the questions which would arise as to its authenticity . The
writ therefore should be set aside .

Application granted.

s . c.
In Chamber s

193 9

MARTI N
V .

MARTI N

Morrison ,
c .J.s .c .
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HOWELL v . WALLACE AND GREEN .

Practice—Costs—Collision—Action against both drivers—Third-party notic e
by each driver against the other—Judgment against one driver an d
action against driver in which plaintiff a passenger dismissed—Cost s
as between defendants—Column 2 of Appendix N applicable .

Plaintiff, a passenger in G.'s car, sued G . and W. (driver of the other ear )

for damages resulting from a collision. Each defendant took out a

third-party notice against the other. Upon summons for directions ,

an order was made for delivery of pleadings by each of the defendants .

Each defendant counterclaimed against the other for damages to th e

motor-cars. Each defendant filed a statement of claim for contributio n

or indemnity "to the extent of the degree" which the other might have
been at fault in contributing to the accident . The defendant W. was

found wholly responsible for the accident and G. recovered $141 .40
against W. on his counterclaim. G. claimed costs against W. (1) Costs
of action, exclusive of disbursements, $805 ; (2) costs of third-party
procedure, exclusive of disbursements, $525 . The registrar allowed on

the first bill $755, and on the second $445, under column 3 . On review
of taxation :

Held, that the taxation should be under column 2, that the third-part y

proceedings taken by the defendants against each other were part of

the proceedings in the action, and accordingly G. cannot recover more
than $600 (exclusive of disbursements) on his whole bill .

APPLICATION for an order to review a taxation . Heard by
ROBEnTSON, J. in Chambers at Vancouver on the 28th of Sep-
tember, 1939.

Donaghy, K.C., for plaintiff .
W. S. Owen, for defendant Wallace.
McAlpine, K.C., for defendant Green.

Cur. adv. volt .

3rd October, 1939 .

ROBERTSON, J. : This is an application for an order to revie w
a taxation under the following circumstances :

The plaintiff, who was a passenger in Green's motor-car, sue d
him and Wallace for unstated damages, arising out of a collision
of their motor-cars. Each of the defendants took out a third -
party notice against the other. Upon a summons for direction s
an order was made for the delivery of pleadings by each of th e

26

S.C .
In Chambers

1939

Sept . 28 ;
Oct . 3.
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defendants, for discovery, etc . It further provided that if it
In Chambers

1939

	

were found at the trial that Wallace was liable to the plaintiff ,
certain questions were to be tried, at, or after the trial, viz ., as to

HowELL whether Green was at fault, the degree of fault, the extent or
v .

WALLACE proportion of liability to be determined ; and the like provision
AND GREEN was made in ease it were found that Green was liable . Each of
Robertson, J. the defendants counterclaimed against the other for damages t o

his motor-car. Each defendant filed a statement of claim fo r
contribution or indemnity "to the extent of the degree" whic h
the. other might have been at fault in occasioning the accident .

At the trial the plaintiff recovered judgment against Wallac e
for $11,866 .35. The action was dismissed as against Green .
Green recovered $141 .40 against Wallace on his counterclaim .
The following order as to costs was made :

And This Court Doth Further Adjudge that the defendant N . H. Wallace

pay to the defendant Alban Victor Green his costs of the action and of th e

third-party proceedings herein -forthwith after taxation .

Green's bill of costs against Wallace was divided into tw o
parts : (1) Costs of the action, exclusive of disbursements, $805 ;
and (2) costs of the third-party procedure, exclusive of disburse-
ments, $525. The district registrar accepted his submission tha t
he was entitled to tax his costs under column 3 and a maximu m
of $1,000 in respect of his costs of the action, and, in addition ,
a maximum of $1,000, in respect of his costs of the third-party
procedure . The district registrar taxed and allowed the first par t
of the bill at $755, and the second part at $445, making in al l
$1,200. Wallace submits the costs should be taxed under column
2 ; that the maximum for the whole bill, exclusive of disburse-
ments, should be $600, and that certain items which I shall refe r
to later should not be allowed, at all, or, should be reduced .

Appendix N provides for taxation of costs between party an d
party under one of four columns, according to the amoun t
involved. In all other actions, causes and proceedings the cost s
are to be taxed under column 2 . Neither of the defendants was
a plaintiff as against the other. If it could be said he was, then
as a definite sum was not claimed, rule 10A. of Order LXV . would
apply and the costs would be taxable under column 2 . They were
parties, however, and Appendix N is a tariff between party an d
party, and therefore the costs should be taxed under column 2 .
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HOWELL
V .

WALLAC E
AND GREEN

Robertson, J.

Then, Appendix N provides that in all actions in which th e
items in columns 1, 2 and 3 apply, the maximum amount o f
costs taxable by any party against any other party, exclusiv e
of disbursements, shall not exceed, in the case of costs taxe d
under column 2, the sum of $600 . In my opinion the third-
party proceedings taken by these defendants against each other
were part of the proceedings in the action . The items in Green's
bill are all contained in Appendix N . I am of the opinion
accordingly that Green cannot recover more than $600 (exclu-
sive of disbursements) on his whole bill. Objection was als o
taken to items 2, 6 and 9 . I think that Green is entitled to the
two items (6), but in each case the amount should be reduce d
to $50 as the costs are to be taxed under column 2 . I also think
Green was entitled to item 2, but the amount should be reduced
to $75. I think he is not entitled to item 9 as I think it is
included in "all process for third-party procedure" which ha s
been allowed.

I think that Wallace is entitled to the costs of this application .
There will be an order accordingly .

Order accordingly .

STAPLES v . ISAACS AND HARRIS . (No. 2) . s. C .
In Chamber s

Practice—Discovery—Action for libel—Refusal to answer certain questions

	

193 9

—Refusal to produce document—Tendency to i.ncrinrinate—R.S.& .C. Sept . 29 .
1936, Cap. 90, Sec . 5—Rules 370c, 370i (3), and 370j .

	

Oct . 10 .

Section 5 of the Canada Evidence Act applies to rules 370c and 370i (3) ,
the effect of the rules being that a party being examined for discover y
is in exactly the same position as a witness at a trial who is being

cross-examined, except that the examination for discovery is limited
to the issues raised.

In an action for libel, a defendant, who had refused on his examination fo r
discovery to answer certain questions and to produce a document alleged
to contain the libel, on the ground that the answers and the documen t

would incriminate him, was ordered to attend for further examinatio n
and answer the questions and produce the document .
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In Chambers APPLICATION by plaintiff to compel the defendant Isaac s

1930	 to attend at his own expense and answer certain questions which
STAPLES he refused to answer on his examination for discovery in an

v'

	

action for libel, and to produce for inspection by counsel for th e
ISAACS AND

Bull, K.C., for the application .
McAlpine, K.C., contra .

Cur. adv. volt .

10th October, 1939 .

ROBERTSON, J . : This is an application to compel the defend -
ant Isaacs to attend at his own expense and answer certain ques-
tions which he refused to answer on his examination for discover y
in an action for libel, and to produce for inspection by counse l
for the plaintiff a document alleged to contain the libel com-
plained of, which he also refused to produce on that occasion .
The objection to answering the questions was based mainly on
the ground that the answers would tend to incriminate him ; in
some cases there were the additional grounds that the question s
were irrelevant in that they did not "touch the matters in ques-
tion" and were not bona fide but were "fishing" questions . The
objection to producing the document was that it would incrim-
inate him. Isaacs admitted that he had read from this documen t
to the meeting and that his solicitor had the document in
question .

Except where altered by statute, there is no question that th e
general rule at common law is : "No one is bound to criminat e
himself"—see Triplex Glass Co. v. Lancegaije Glass Ltd . ,

[1939] 2 All E.R. 613 .

The Court Rules of Practice Act, R .S.B.C. 1936, Cap. 249 ,
Sec . 4, Subsec . (3), provides that the Supreme Court Rules ,
1925, shall regulate the procedure and practice in the Supreme
Court in the matters therein provided for. Two of these rule s
are :

HARRIS plaintiff a document alleged to contain the libel complained of .
The facts are set out in the reasons for judgment . Heard by
ROBERTSON, J . in Chambers at Vancouver on the 29th of Sep-
tember, 1939 .
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370c. A party to an action or issue, whether plaintiff or defendant, may,
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without order, be orally examined before the trial touching the matters in lb chamber s

	

question by any party adverse in interest, and may be compelled to attend

	

193 9

and testify in the same manner, upon the same terms, and subject to the

same rules of examination of a witness except as hereinafter provided .

	

STAPLES

	

370i (3) . Any one examined orally under these Rules shall be subject

	

v'ISAACS AN D
to cross-examination and re-examination ; and the examination, cross-

	

HARRI S
examination, and re-examination shall be conducted as nearly as may be

	

-

as at a trial.

	

Robertson, J.

Section 5 of the Evidence Act, R .S.B.C. 1936, Cap. 90, i s
as follows :

5 . No witness shall be excused from answering any question upon th e

ground that the answer to the question may tend to criminate him, or ma y

tend to establish his liability to a civil proceeding at the instance of th e

Crown or of any person : Provided that if with respect to any question the

witness objects to answer upon the ground that his answer may tend to

criminate him or may tend to establish his liability to a civil proceeding a t

the instance of the Crown or of any person, and if but for this section the

witness would therefore have been excused from answering the question ,

then, although the witness shall be compelled to answer, yet the answer s o

given shall not be used or receivable in evidence against him in any crimina l

trial or other criminal proceeding against him thereafter taking place other

than a prosecution for perjury in giving such evidence .

Section 3 of the Evidence Act enacts that that Act shall appl y
to "all proceedings and other matters whatsoever respectin g
which the Legislature has jurisdiction in this behalf."

In my opinion, therefore, it follows that section 5 applies to
the rules above quoted . Accordingly Isaacs, although objecting,
was bound to answer any relevant questions . He was fully pro-
tected by that section, in conjunction with section 5 of the Canad a
Evidence Act .

In Blumberger v. Solloway, Mills & Co. Ltd . (1931), 44 B.C.
41, the plaintiff applied to compel the defendant to answer
interrogatories which he had declined to answer on the ground
that the answers might tend to incriminate him. MCDONALD, J .
refused the application but he pointed out the difference betwee n
a party to whom it was sought to administer interrogatories
and a party who was being examined for discovery . He said
at pp . 41-2 :

It is clear that under the English practice relating to interrogatories th e

defendant would be excused from answering and that is the practice i n

Alberta . Under our rule relating to examination for discovery th e

immunity has been taken away inasmuch as Order XXXIA ., r. (1) provides

that "a party . . . may . . . be orally examined before the trial . . .
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and may be compelled to attend and testify in the same manner, upo n

in chambers the same terms, and subject to the same rules of examination of [sic] a

1939

	

witness ." This rule thus provides that a party being examined for discovery

is in the same position as a witness called upon the trial and such a witnes s
STAPLES loses his immunity by virtue of section 5 of our Evidence Act which provide s

v
'

ISAACS AND
that no witness shall be excused from answering any question upon the

HARRIS ground that the answer to the question may tend to criminate him . The
position appears to be this therefore : In Alberta the Evidence Act does no t

Robertson, J
. apply either to a witness being examined for discovery or upon interroga-

tories while in this Province a party being examined for discovery is to b e

treated as a witness and is, therefore, not protected, while a party bein g

examined on interrogatories is not treated as a witness and is in the sam e

position as a party being examined on interrogatories in England and i s

protected .

Chambers v. Jaff ray (1906), 12 O .L.R. 377, is an Ontario
decision in point. At the time of this decision the Ontario rules
439 and 451 were exactly the same as our rules 370c and
370i (3), supra—see Holmested & Langton' s Ontario Judi-
cature Act, 3rd Ed., at pp. 646 and 658, and the effect of the
Ontario Evidence Act and the then Canada Evidence Act wa s
the same as section 5 of the Evidence Act, supra, and the pro -
vision in that regard in the present Canada Evidence Act . In
this action the defendant refused to answer on examination for
discovery certain proper questions on the ground the answer s
would incriminate him. It was held that he was bound t o
answer . Meredith, C .J. said at p . 382, referring to consolidate d
rule 439 :

This rule, in my opinion, therefore, puts a party on his examination fo r

discovery, as far as the question under discussion is concerned, in the sam e

position as he would be in if he were being examined as a witness at th e

trial, and he is therefore not excused from answering any question that is

properly put to him upon the ground that the answer to it may tend t o

criminate him, and if he objects to answer on that ground his answer is

within the protection of sec. 5. This is secured to him by the words of th e

rule—"testify in the same manner, upon the same terms, and subject t o

the same rules of examination of a witness . "

As authorities to the contrary the decisions of the Courts in
Alberta, viz ., Harrison v. King (No . 2) (1925), 21 Alta . L.R .
381, and Webster and Kirkness v . Solloway, Mills & Co. (No. 2)

(1930), 25 Alta. L.R. 8, were quoted . Unfortunately they do
not assist in this matter because in that Province they have n o
rule corresponding to our rule 370c. The Court held that the
party who refused to answer was not a witness .



LIV.]

	

BRITISH COLUMBIA REPORTS.

	

407

S.C .
In Chamber s

1939

STAPLES

V .
ISAACS AN D

HARRIS

Robertson, J.

Then it was submitted that section 5 of the Evidence Act doe s
not apply to the production of documents .

Rule 370j provides :
370j (1 .) Any one who admits, upon his examination, that he has in

his custody or power any deed, paper, writing, or document relating to th e

matters in question in the cause, not privileged or protected from produc-

tion, shall produce the same for the inspection of the party examining him

upon the order of the Court or a Judge, or upon the direction of th e

Examiner before whom he is examined, and for that purpose a reasonabl e

time is to be allowed.

Defendant's counsel referred to the case of Campbell v . Woods ,

Imrie and The Canadian Press, [1926] 2 D.L.R. 805 ; [1926 ]
2 W.W.R. 99 . There the defendant was being cross-examined on
his affidavit of documents, pursuant to a rule in the Province of
Alberta, which permitted this to be done . He refused to answer
questions on the ground of incrimination. Following Harrison

v. King, supra, it was held that the defendant was not a witnes s
and therefore could not be compelled to answer . See also
Webster v . Solloway, Mills & Co ., Ltd. (1930), 24 Alta . L.R.
632, to the same effect .

In our Courts, FisIrEK, J. held in Lockett v . Solloway, Mill s

& Co., Ltd. (No. 2), [1931] 3 W.W.R. 389, that a party agains t
whom an order for inspection of documents was sought unde r
rule 360, was not in the same position as a witness was an d
therefore entitled to refuse on the grounds of incrimination . See
also Blumberger v. Solloway, Mills & Co ., Ltd., supra .

In my opinion the effect of rules 370e and 370i (3) is that the
witness is in exactly the same position as a witness at a tria l
who is being cross-examined except that the examination for
discovery is limited to the issues raised . The rule "imports an
examination of a searching character" : see Whieldon v . Morrison

(1934), 48 B .C. 492, at p . 497, in which the earlier cases of Bank

of British Columbia v . Trapp (1900), 7 B .C . 354, and Hopper

v. Dunsmuir (1903), 10 B.C. 23, in this Province are followed .
In Hopper v. Dunsmuir, supra, at p. 29, HUNTER, C.J. indi-

cated that the cross-examination on discovery was one "in realit y
as well as in name." When the witness is asked to produce th e
document, he can then object to answer and thus protect himself .
It is necessary to state what the issues are.
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The plaintiff alleges that Isaacs falsely and maliciously wrote ,In Chambers

1939

	

and did at a public meeting held at Vernon, B.C., on Augus t
16th, 1938, read the "libels" complained of and thereby hi s

STAPLES character, credit and reputation were injured ; and he claimsv .
1SAACS AND damages .

HARRIS_

	

In his defence Isaacs denied all the facts in the statement o f
Robertson, J. claim ; he says that if he wrote and published the libels (whic h

is denied) they are "incapable of the alleged meaning or of an y
other defamatory or actionable meaning" ; that the words com-
plained of were part of a speech delivered by him at a meetin g
of fruit-growers held at the Vernon Fruit Union Hall at Vernon ,
B.C., on August 16th, 1938 ; that he is a fruit-grower and had a
common interest with other fruit-growers attending such meet-
ing and that the words were spoken and published (if at all )
bona fide and without malice towards the plaintiff and under a
sense of duty and in the honest belief that they were true an d
that therefore the occasion was privileged ; and that they were
a fair and bona-fide comment on matters of public interest .
Finally he sets up that if he read and published the words com-
plained of (which is denied) that the words in their natural an d
ordinary signification were true in substance and in fact . The
plaintiff, of course, is entitled on the discovery to ascertain any -
thing he can which will be of assistance to him in proving hi s
case and also in disproving the defence . IIe is entitled to elici t
from the defendant any facts which are relevant on the question s
of malice and damages.

It was submitted some of the questions were irrelevant a s
they were directed to the defendant's source of information an d
the names of the persons to whom he gave copies of the allege d
libels . Edmondson v . Birch & Co ., Limited, [1905] 2 K.B. 523 ,
an action for libel in which the defendant set up privilege, wa s
referred to . The plaintiff applied to administer interrogatorie s
inquiring what information the defendant had received which
induced him to make the statement complained of and fro m
whom the information was derived . The Court refused to allo w
the interrogatories, being of the opinion, from certain corres-
pondence, that the interrogatories were not bona fide for the
purpose of the action, but were asked in order to enable the
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STAPLE S

V .
ISAACS AN D

HARRI S

Robertson, J .

plaintiff to obtain information to take action against the person
or persons from whom the information was derived. This case
was distinguished in Chapman v. Leach, [1920] 1 K.B. 336—

also an action for libel where privilege was pleaded—in whic h
the plaintiff sued to administer similar interrogatories . Certain
correspondence was relied upon by the defendant to show tha t
the interrogatories were not bona fide . The Court allowed th e
interrogatories as it was of the opinion that the interrogatorie s
were bona fide . In de Schelking v. Cromie (1918), 26 B.C. 345,
the learned Chief Justice, then iMoiurisox, J ., refused to order
the defendant, a newspaper manager, to answer certain questions
as to the sources of his information on the ground they were
not bona fide for the purposes of the pending action . Edmondson
v . Birch & Co., Limited, supra, was cited in Hays v. Weiland
(1918), 42 O .L.R . 637, but does not appear to be mentioned i n
the judgment . This was also an action for libel contained in a
pamphlet printed by the defendant . The defendant when bein g
examined for discovery refused to name the person to whom he
gave the printed copies, or questions which might give a clue t o
the identity of that person. It was held that the name of the
person was a relevant fact and that the plaintiff was entitled t o
information with regard to that fact although it involved the
disclosure of the name of the witness ; also the rule that news -
papers sued for libel were not bound to give the source of their
information, on the ground of public policy, is applicable onl y
to newspapers .

In South Suburban Co-operative Society v . Orum, [1937 ;
2 K.B. 690, the plaintiff sued for damages for alleged libel con-
tained in a letter written by Orum and published in a newspaper .
The Court of Appeal held that the rule which exempts a pro-
prietor or publisher of a newspaper from declaring the name of
a person who publishes information did not extend to privat e
individuals . Scott, L .J., whose judgment Greer, L.J. said was
to be taken to be the judgment of the Court, said at pp . 700-1 :

In the ordinary case of a libellous statement made upon the faith of

information gathered from third parties, it is relevant to the issue of malic e

raised by a plea of fair comment for the jury to know, not only what the

information was, but also any facts affecting the propriety of the defendant' s

action in accepting the information at its face value to the extent of making
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a defamatory statement about the plaintiff upon the credit of it. The whole
In

chambers of the circumstances in which the defendant obtained the information are

1939

	

or may be relevant ; and of these circumstances not the least relevant will

be the position, standing, character and opportunities of knowledge of th e
STAPLES particular person upon whom the defendant says he relied for his informa -

I

	

v

'sAACS

	

tion . If the defendant is in a position to give those particulars about hi s
AV n

HARRIS informants, the plaintiff is entitled to know them in order that he ma y

criticize the defendant's conduct and also in order that he may make hi s
Robertson,

J . own enquiries about the persons named, with a view to attacking th e

defendant's alleged reliance upon the information so received . If the

defendant is not in a position to say from whom he got his information ,

this admission may in itself be a valuable piece of evidence for the plaintiff.

I think the questions directed to this point objected to by th e
defendant were proper questions . There is nothing to show that
they were made males fide . They have a bearing on the defence .

There will be an order that the defendant attend at his ow n
expense before the district registrar of this Court at Kelowna ,
B.C., for further examination for discovery, pursuant to an
appointment to be given by the district registrar and do the n
produce for the inspection of counsel for the purpose of suc h
examination the document referred to in question 18 of the
transcript of said examination, and do answer the following
questions [the numbers of the questions set out .

The plaintiff is entitled to the costs of this application .

Application granted .

S. C .

	

YOUNG v. THE TORONTO GENERAL TRUST S
1939

	

CORPORATION ET AL. (No. 2) .

Aug . 8 ;
'4 ov. 13, 16 . Costs—Action brought by administrator on behalf of deceased's estate

Whether administrator personally liable for costs.

An action brought by the administrator of the estate of Esther Ann Young,

deceased, against the defendants, was dismissed, giving leave to th e

parties to speak to the question of costs if they could not agree . The

parties not having agreed, the question of costs was argued before th e

trial judge .

Held, that the defendants' costs be taxed, the same to be levied of the goods

and chattels which were of the above-named Esther Ann Young ,

deceased, at the time of her death, in the hands of the plaintiff as her
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administrator to be administered, if he has so much thereof in his

	

S . t .

hands to be administered, and if he has not so much thereof in his

	

193 9
hands to be administered, then the costs to be levied of the proper goods 	

and chattels of the said plaintiff.

	

YOUNG

TH EARGUMENT as to costs after dismissal of an action brought TORONTO

by the administrator of the estate of Esther Ann Young . The GENERAL
TnusTs

facts are set out in the reasons for judgment . Heard by FISHER, CORPORA -

J. in Chambers at Vancouver on the 8th of August, and the 13th T,ION et al .

and 16th of November, 1939 .

Howard, for plaintiff.
Norris, K .C., for defendant Young .
Tysoe, for defendants The Toronto General Trusts Corpora-

tion and Mowat .

FISHER, J. : In this matter an action was brought by Joh n
Henry Young, administrator of the estate of Esther Ann Young ,
deceased, as plaintiff, against the defendants, and some time ag o
I dismissed the action [reported, ante, p. 284], giving leave to
the parties to speak to the question of costs if they could no t
agree.

The parties not having agreed, the question of costs has bee n
very fully argued before me . It is contended by counsel o n
behalf of the plaintiff, that, if the plaintiff is liable at all, he i s
only personally liable to the defendants for the costs of the action .

Reference has been made to Halsbury's Laws of England, 2n d
Ed., Vol . 14, p . 435, sec. 825, reading in part as follows :

In ordinary cases an executor or administrator, who sues as such

is personally liable for the costs of the action.

and citing Boynton v. Boynton (1879), 4 App. Cas. 733 .
A reference to that case, however, does not seem to me t o

settle the question as to whether or not the costs of the defendant s
might not be made payable out of the estate, or that the order
should not be along the lines set out in the form of judgment fo r
plaintiff after a trial against an executor or administrator, a s
given in Chitty's King's Bench Forms, 16th Ed ., 689, where
the plaintiff has succeeded in an action against an executor or
administrator of an estate .
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In the Boynton case as reported in (1878), 9 Ch . D. 250, the
head-note reads as follows :

A plaintiff died after having obtained a decree with costs, and havin g

appointed one of the defendants, who had a concurrent interest with her ,

her executor . Two others of the defendants served notice of appeal . The

executor after this obtained the common order of revivor . The appeal after -

wards came on to be heard, and the bill was dismissed with costs as agains t

the appellants :

Held, that the executor had adopted the suit for all purposes, and tha t

the costs were payable by him personally, and not merely out of the estat e

of the original plaintiff .

Upon appeal against this decision of the Court of Appeal
which reversed a previous decision of Vice-Chancellor Hall, the
Lord Chancellor (Earl Cairns), apparently delivering the judg-
ment of the Court, and affirming the decision of the Court o f
Appeal, said in part as follows. See (1879), 4 App . Cas ., supra,

at p. 735 :
A second and subsidiary question was raised, whether the order of th e

Court of Appeal was right in fixing the appellant, Charles Boynton, wit h

the costs, in place of ordering them to be paid out of the estate of Lad y

Boynton. I think the decree is right.

As I have already intimated, I do not think this settles defi-
nitely the question which has been raised before me as to whether
or not in the present case the costs may be made payable out of
the estate .

During the argument many other authorities have bee n
referred to, including Southgate v . Crowley (1835), 1 Bing.
(N.c.) 518 ; 131 E.R. 1217 ; Ashton v. Poynter (1835), 1 C .
M. & R. 739 ; Horlock v. Priestley (1837), 8 Sim. 621, and
Chitty's Archbold's Q .B. Practice, 14th Ed., Vol. 2, pp. 1116-17 ,
reading as follows : and also citing the Boynton case, supra :

The costs are now regulated by R. of S .C . Ord . LXV. (see ante, Vol . 1, p .

672), as in ordinary cases. Subject to this rule, if the judgment be for th e

plaintiff, he is entitled to costs as in ordinary cases ; and where the judg-

ment is for the defendant, he is, in general, entitled to costs as in ordinar y

cases. Before the stat. 3 & 4 W. 4, c . 42, s . 31, an executor suing as plaintiff

was not generally held liable for costs, but by that statute "In every actio n

brought by an executor or administrator in right of the testator or intestate ,

such executor or administrator shall (unless the Court in which such actio n

is brought, or a judge of any of the said superior Courts, shall otherwise

order) be liable to pay costs to the defendant in case of being non suite d

or a verdict passing against the plaintiff, and in all other eases in which h e

would be liable if such plaintiff were suing in his own right and upon a

cause of action accruing to himself, and the defendant shall have judgment
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for such costs, and they shall be recovered in like manner," This is, how-

	

S . C.
ever, expressly repealed by stat . 42 & 43 V. c . 59 (2nd Sehed ., part 1),
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and stat . 46 & 47 V. c. 49, s . 4, and is only useful as a guide in applying
Ord . LXV. As a general rule, executors plaintiffs are or will be made YOUN G
personally liable to costs when they do not succeed, and it is incumbent on

	

v.

them to show some facts which may satisfy the Court that they should be

	

Tz3 E

exempt in the particular case ; and it is not enough to show hardship in
TORONTO
GENERA L

the case of the plaintiff, unless it be shown that it was occasioned by the TRUSTS
misconduct of the defendant . This liability extends to eases where the CORPORA-

executor has obtained leave to continue an action commenced by his testator . TION et al .

Reference was also made to In re Blundell. Blundell v. Blun- Fisher, J.

dell (1890), 44 Ch. D. 1 ; Hawley v . Hand (1919), 48 D.L.R.
384 ; Yearly Practice, 1939, pp. 205 and 206, and our own
Supreme Court Rules, 1925, Order LXV., r . 1 .

I have carefully considered the arguments of counsel and the
authorities referred to, and have come to the conclusion that I
have jurisdiction to order, and that I should order, as I do i n
this case, that judgment be entered for the defendants dismissin g
the action, with the defendants' costs to be taxed, the same t o
be levied of the goods and chattels which were of the above -
named Esther Ann Young, deceased, at the time of her death ,
in the hands of the plaintiff as her administrator to be admin-
istered, if he has so much thereof in his hands to be administered ,
and if he has not so much thereof in his hands to be adminis-
tered, then the said costs to be levied of the proper goods an d
chattels of the said plaintiff, John Henry Young .

Order accordingly.
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DON INGRAM LIMITED v. GENERAL SECURITIE S
LIMITED.

Sept. 22,
Contract—Finance company to furnish funds to automobile dealer—Breach25, 26 ;

Dee. 8 . —Measure of damages .

The Studebaker Corporation of Canada Limited gave a franchise to the

plaintiff for the retail distribution of its cars in a designated area in

British Columbia ; the defendant agreed to provide funds for thei r

payment on arrival in Vancouver . Plaintiff, after securing defendant's

approval as required, ordered the Studebaker Corporation to ship 2 6

cars to Vancouver. On their arrival, in breach of his contractual

obligation, defendant refused to provide funds to release them, and a s

the plaintiff could not secure the money elsewhere, the franchise wa s

cancelled by the Studebaker Corporation . It was found that as a result ,

the plaintiff's business was destroyed and the assets had to be sold at a

loss . The plaintiff recovered judgment and damages were assessed : (1 )

Damages arising from loss of profits on the 26 automobiles, $2,000 ;
(2) damages arising from loss of the franchise and consequent loss o f

business, $5,000 ; (3) damages arising from the loss on realization o f

the assets, $1,000 .

Held, on appeal, affirming the decision of FISHER, J ., that applying the

main principles enunciated in Hadley v . Baxendale (1854), 23 L.J . Ex.

179, viz ., that fairly and reasonably considered, the loss of the franchis e

must in the usual course be treated as arising from the breach . Reason-

ably regarded, it was within the contemplation of the parties, the

probable result of the breach at the time the contract was made. The

items of damage allowed by the trial judge should not be disturbed.

APPEAL by defendant from the decision of FISHER, J . of the
19th of April, 1939 (reported, ante, p. 123) in an action for
damages for breach of contract . The contract was one under
which the plaintiff claims the defendant undertook, for reward,
to make available to the plaintiff certain moneys and credit with
which to finance a shipment of Studebaker automobiles, th e
plaintiff having the exclusive franchise for the wholesale and
retail distribution of the automobiles in British Columbia. The
defendant had had for about four years a general and exclusive
contract with the plaintiff for the financing of the plaintiff' s
business operations . The plaintiff is a private Provincial com-
pany, and in 1935 obtained the exclusive franchise to sell Stude-
baker cars and trucks in British Columbia . The defendant is a
Provincial company carrying on a general finance business fo r

C.A .

193 9
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reward. In 1934 an agreement was concluded between the

	

C. A.

plaintiff and defendant whereby the defendant agreed to finance

	

193 9

the plaintiff for the purchase and sale of automobiles and supply I)oN INGRAM

working capital, and it was understood that the plaintiff was to

	

LTD .

finance only through the defendant. In October, 1937, a ship- GENERAL

ment of 24 cars was arranged between the plaintiff and the SECURITIE S
LTD .

Studebaker Corporation, and the defendant company agreed t o
finance it . The plaintiff then arranged with the shipping com-
pany to transport the cars . Later one MacDougall, the manager
of the defendant company, had misgivings about the financia l
situation, and seeing Ingram, the manager of the plaintiff com-
pany, suggested that he cancel the order which had been placed .
As the cars had been shipped by that time it was impossible to d o
this . A first shipment of fifteen cars arrived at Vancouver on
December 7th, 1937, and upon the plaintiff requesting th e
defendant to furnish funds in conformity with the contract, th e
funds were not supplied. Owing to the inability of the plaintiff
to finance the shipment, the Studebaker Corporation cancelle d
the plaintiff's franchise on the 10th of January, 1938 . The
plaintiff having lost its business, was obliged to give up it s
premises, sell its assets and pay its liabilities . The learned trial
judge allowed damages (a) Loss of profits on the 26 automobiles ,
$2,000 ; (b) damages arising from the loss of the franchise an d
consequent loss of business, $5,000 ; (c) damages arising from
loss on realization of the assets, $1,000 .

The appeal was argued at Victoria on the 22nd, 25th and
26th of September, 1939, before MACDONALD, SLOAN and
O'HALLORAN, JJ.A .

Bull, K.C., for appellant : The true measure of damages is th e
loss that naturally results from the breach of the contract pro-
vided such loss is not too remote . It may be that the breach b y
the appellant was the causa sine qua non, but was not the causa
causans of the loss : see Duckworth v. Evart (1863), 2 H. & C .
129, at p. 143. There is no rule relating to the measure o f
damages which depends for its application on the personal wort h
of a person who claims the damages : see South African Terri-

tories v . Wallington, [1897] 1 Q.B. 692 ; Western Wagon and
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Property Company v. West, [1892] 1 Ch. 271, at p. 277. If
1939

	

the rule in Hadley v. Baxendale (1854), 9 Ex. 341, applies, th e

Dox INGRAM
damages should be limited to the amount fixed by the learne d

LTD.

	

judge, namely $2,000 . See also Halsbury's Laws of England,

GENERAL 2nd Ed., Vol. 10, p . 94, sec. 116 ; British Columbia Saw-Mil l
SECURITIES Co. v . Nettleship (1868), L .R. 3 C.P. 499, at p . 508 ; Horne v.

LTD .
Midland Railway Co . (1873), L.R. 8 C.P. 131, at pp. 139, 14 1
and 145 ; Simon v . Pawson and Leafs Limited (1932), 148 L.T.
154 ; Fitzgerald v. Leonard (1893), 32 L .R. Ir. 675. That the
plaintiff is not entitled to damages for the loss of the goodwill o f
its business see Bostock & Co. Limited v. Nicholson & Sons,

Limited, [1904] 1 K .B. 725 ; Leonard & Sons v . Kremer

(1913), 4 W.W.R. 332 ; Renewo Products Ltd. v. Macdonald

cf. Wilson Ltd . (1938), 53 B .C. 328. It was not suggested by
the respondent that at the time the contract was made or prio r
thereto, any reference was made either by Ingram or MacDougal l
to the Studebaker franchise or any possibility of its loss, or th e
loss of respondent ' s business in the event of there being any
breach of the contract, and even if MacDougall knew of the
franchise he never could have contemplated that the failure t o
lend the money might result in respondent losing the contract .
The award of $1,000 for the loss on realization of the assets b y
the respondent cannot be supported on any ground . The parties
could never have contemplated such a loss as the result of a
breach.

Locke, K.C. (T. E. H. Ellis, with him), for respondent : The
appeal is against the assessment of damages only . The breach
of contract in question was a deliberate and inexcusable one ,
with disastrous results to the plaintiff, putting it out of busines s
entirely. The learned trial judge having made his assessment of
damages on a correct principle, a Court of Appeal should no t

disturb the same : see Warren v. Gray Goose Stage Ltd., [1938]
S.C.R. 52, at p . 55 ; McHugh v . Union Bank of Canada, [1913 ]

A.C. 299, at p . 309 . Unless the trial judge was clearly wron g
in making the assessment or the damages are unreasonabl y
excessive, the same should not be reduced in any way. The

quantum of damages is not excessive, but in fact is not sufficient .

The plaintiff's business was a profitable one and it has been
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wiped out entirely . On a breach of contract to furnish credit
or lend money, substantial damages may be recovered. There
was substantial evidence to support the findings, and no appea l
has been taken against them . Failure to carry out a contract to
furnish credit is very different from failure to carry out a con-
tract to repay money previously borrowed : see Halsbury's Laws
of England, 2nd Ed ., Vol. 10, p . 121, sec . 153 . See also Prehn

v. The Royal Bank of Liverpool (1870), 39 L.J. Ex. 41 ; Larios

v. Bonany y Gurety (1873), L .R. 5 P.C. 346, at p. 357 ; The

Manchester and Oldham Bank Limited v . W. A. Cook and Co .

(1883), 49 L.T. 674, at pp . 678-9 ; South African Territories

v . Wallington, [1897] 1 Q.B. 692, and on appeal [1898] A.C.
309 ; The Wallis Chlorine Syndicate (Limited) v . The Ameri-

can Alkali Company (Limited) (1901), 17 T.L.R. 656, at p.
657. Damages assessed are recoverable at law ; they are (1 )
Damages which may fairly and reasonably be considered th e
natural and probable results of the breach ; (2) damages which
the party in default knew or ought to have known would resul t
from the breach . These principles overlap to some extent an d
are discussed jointly . It was found the defendant had full
knowledge of the consequences of the breach. He was vitally
interested in the plaintiff's business. The evidence supports the
learned judge's findings and his conclusions are supported b y
Hadley v. Baxendale (1854), 9 Ex. 341, and Rivers v . Georg e
White & Sons Co. Ltd., [1919] 2 W.W.R. 189. The holding i n
British Columbia Saw-Mill Co . v. Nettleship (1868), L.R. 3
C.P. 499, and Horne v. Midland Railway Co . (1873), L .R. 8
C.P. 131, that there must be something amounting to an expres s
or implied undertaking on the part of the defendant to be liabl e
for special circumstances of his breach, has been rejected by
later decisions, which establish the principle that the defendant' s
liability is not created by agreement but is imposed by law : see
Hydraulic Engineering Company v. McHafjii-e (1878), 4 Q .B.D .
670, at p . 674 ; 16 L.Q.R. 286 ; McMahon v. Field (1881), 7
Q.B.D. 591 ; Boyd v. Fitt (1862), 14 Ir . C.L.R. 43 ; Wilson v.

The Northampton and Banbury Junction Railway Company

(1874), 43 L.J. Ch . 503, at p. 505 . The quantum of damages
assessed by the learned trial judge is not excessive and there i s

27
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ample evidence on which the assessment could be based . It is
1939

	

submitted that the plaintiff suffered a loss to its credit an d

DON INGRAM reputation, which was a natural and probable result of th e
LTD . defendant's breach of contract and was within the contemplation

GENERAL of the parties at the time the contract was made . The evidence
SECURITIES establishes that the plaintiff suffered damages to a greater exten t

LTD .
than that allowed by the learned trial judge . Two thousand
dollars was allowed for loss of profits on the 26 automobiles .
This is a straight mathematical calculation and the evidence
shows the profit would have been $2,538 . The evidence shows
that the net loss on realization of assets is more than $1,000 ove r
what was allowed . The evidence shows that the plaintiff mad e
an annual profit of $4,900, and the sum of $5,000 allowed fo r
the loss of the franchise should be substantially increased .

Bull, replied .
Cur. adv. vult .

On the 8th of December, 1939, the judgment of the Cour t
was delivered by

MACDONALD, J.A . : Appeal from a judgment of Fisxru, J .
awarding respondent $8,000 damages in an action for beach of
contract . Appellant agreed, for a consideration, to furnis h
funds to respondent to carry on a motor agency for the purchase
and resale of motor-cars ; also to provide respondent with work-
ing capital. The Studebaker Corporation of Canada Limite d
gave a franchise to respondent for the retail distribution of it s
cars in a designated area in British Columbia ; the appellant, as
intimated, agreed to provide funds for their payment on arriva l
in Vancouver . Respondent, after securing appellant 's approval
as required, ordered the Studebaker Corporation to ship 26 ear s
to Vancouver. On their arrival, in breach of his contractua l
obligation, appellant refused to provide funds to release the m
and as respondent could not secure assistance elsewhere the fran-
chise was cancelled by the Studebaker Corporation . The breach
is now conceded and the appeal confined solely to the question o f
damages . Appellant contends that the trial judge proceeded upo n
a wrong principle . A more complete statement of facts will be
found in the judgment under review ; the foregoing general
statements, however, are sufficient for our purpose .
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Appellant submitted that if respondent had sufficient, or
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reasonable capital and credit it could, after breach have procured
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the money elsewhere, possibly at a higher rate of interest with Doi INGRA M

little, if any, damage ensuing . The right to recover damages for

	

LTD .

breach of contract in such a case as this does not depend upon the GENERA L

financial standing of the injured party . Respondent was obliged SECIIIARITIE S

to mitigate the damages by securing funds elsewhere, if possible ;
its manager made reasonable efforts to do so and failed .

We are not concerned with a contract to loan money solos

where, upon breach, it might be procured elsewhere in the
market, possibly without loss . The whole situation, together with
its background, must be considered to find whether or not the
question of the loss of the franchise upon withdrawal of appel-
lant's support was within the contemplation of the parties or, o n
the other hand, a "special circumstance" entailing liability only
if appellant impliedly agreed to assume it . In my view damages
for loss of franchise naturally, and in the usual course, followe d
the breach and no question of remoteness or of special circum-
stances arise.

Before respondent could start this agency at all, it had to
secure (1) a franchise or a right to sell Studebaker cars in a
certain area and (2) a financial arrangement to enable it to do
so. That is an ordinary and usual method of conducting this

business . It doubtless was a safe and satisfactory method o f
conducting it for all parties concerned in this triangular arrange-
ment . The manufacturer would receive payment through money s
advanced by General Securities ; the agent would be provide d
with funds to repay advances on the sale of the cars ; the fran-
chise would be secure and this agency maintained if all thre e
parties (although not parties to one agreement) performed thei r
respective parts . If one failed, the whole structure collapsed .
We are not therefore concerned simply with the breach of an
agreement by one to lend money to another on a certain date .
Appellant too, as found by the trial judge, had full knowledg e
of all the circumstances ; its manager knew, or reasonably mus t
be taken to have known, that the franchise could only be main-
tained if the ears were paid for with money furnished by it .
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What more natural than that the immediate consequence of hi s
1939

	

default would be loss of the franchise ?
DON INGRAM We have therefore a structure jointly created . Respondent's

Lm. business or agency was supported by two props : if one shoul d
GENERAL be withdrawn the other was bound to fall . Appellant's manager

SECURITIES maintained close relations with the business of the respondent
LTD.

and with the Studebaker Corporation ; he was aware of this
interdependent situation . The suggestion that upon breach th e
Studebaker Corporation would protect respondent by doing some-
thing (warehousing the cars) it was not obliged to do is no t
tenable . One cannot escape payment of damages by professin g
to believe that another, under no obligation to do so, would mak e
good the breach he created .

We are therefore only concerned with applying the main prin-
ciples enunciated in Hadley v . Baxendale (1854), 23 L.J. Ex.
179, viz ., that, fairly and reasonably considered, the loss of th e
franchise must in the usual course be treated as arising from th e
breach. Reasonably regarded it was within the contemplation
of the parties—the probable result of the breach at the time th e
contract was made. I would not disturb any of the items of
damage allowed by the trial judge nor would I increase the
damages as requested by cross-appeal.

Appeal dismissed.

Solicitors for appellant : Walsh, Bull, Housser, Tupper, Ray
& Carroll .

Solicitors for respondent : Buell, Ellis & Sargent .
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June 5 .

REX v. WRIGHT .

Criminal law—Conviction for murder—Appeal—Dismissed—Judgment no t

entered—Application to reopen case for further argument—Statemen t

of accused on preliminary inquiry—Objection that statement was no t

a sworn one—Refused—R .S .C. 1927, Cap. 86, Secs . 684, 685 and 1001 ;

Cap . 59, Sec . . .

On motion by the accused to reopen the case after judgment was pronounced

but not yet entered, objection was raised to the admission in evidence

of the statement made by the accused at his preliminary inquiry on th e

ground that the statement was inadmissible because it was not a sworn

one, and in any event it was not voluntary.

Held, that the statement was voluntary and there is nothing in the section s

of the Criminal Code that were referred to (i.e ., sections 684, 685 an d

1001) nor in section 4 of the Canada Evidence Act, that justify th e

l~

restriction of such statements to those made under oath .

MOTION to the Court of Appeal to hear further argument i n
support of the appeal after judgment delivered but before entry .
Heard by MARTIN, C .J .B.C., MACDONALD, MCQUARRIE, SLOA N

and O'HALLORAN, JJ.A. at Vancouver on the 25th of May, 1939 .

Stuart Henderson, for the motion .
Clearihue, I .C., for the Crown.

Cur. adv. volt .

5th June, 1939 .

MARTIN, C.J.B.C . (per curiam) : On the 25th of May last
we allowed the motion of the appellant to submit further argu-
ment in support of this appeal wherein we had, on the 16th of
May, pronounced judgment, not yet entered, dismissing the same.

That argument resolved itself, in substance, into, first, the
presentation of another objection to the admission in evidenc e
of the statement made by the accused (appellant) at his prelim-
inary inquiry (which we had ruled was properly admitted by th e
learned trial judge) viz ., that the statement was inadmissibl e
because it was not a sworn one, and, further, that in any event
it was not voluntary .

We have considered this further objection with the result that ,
in our opinion, the statement was voluntary, and there is nothing
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C . A. in the sections in the Criminal Code, R .S.C. 1927, Cap. 36,
that were referred to, viz ., sections 684 (with Form 20), 68 5
and 1001, nor in section 4 of the Canada Evidence Act, R .S.C .
1927, Cap. 59, that would justify the restriction of such state-
ments to those made on oath, nor can we find any expressions i n
the cases that were cited as bearing upon the question that sup-
port such a curtailment of the plain language of the statute .

There was also submitted, upon said further argument, a
second, and new, ground of appeal, viz., that the learned trial
judge had commented, in effect, though not directly upon the
failure of the accused to testify in his own behalf, contrary t o
the prohibition contained in subsection 5 of said section 4 of
the Canada Evidence Act .

We have considered that question with the result that, in our
opinion, it is clear there is no reasonable ground to support th e
submission that what was said by the learned judge could in it s
"natural and probable meaning" have produced such an effec t
upon the minds of the jury.

It follows that our judgment will stand as pronounced.

Motion refused.

C. A .

	

HOME OIL DISTRIBUTORS LIMITED ET AL. v .
1939

	

ATTORNEY-GENERAL FOR BRITIS H
Aug. 4, 5 .

	

COLUMBIA.

Practice—Courts—Interim injunction pending appeal to Supreme Court o f
Canada—Motion to single judge of Court of Appeal—Powers under
section 10 of Court of Appeal Act—R .S .B .C. 1936, Cap . 57, Sec. 10 .

On a motion to restrain the coming into force of a price-fixing regulatio n

of the board appointed under the provisions of the Petroleum Products

Control Board Act, until the hearing of the appeal to the Suprem e

Court of Canada, heard by a single judge of the Court of Appeal unde r

the powers granted by section 10 of the Court of Appeal Act, a restrain-

ing order was granted until the next sitting of the Court of Appeal ,

when that Court would deal with the motion .

1939

RE X

V.
WRIGHT
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ATTORNEY-
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MOTION to a judge of the Court of Appeal under section 1 0
of the Court of Appeal Act, to restrain the coming into force o f
a price-fixing regulation of the board appointed under the Petro-
leum Products Control Board Act, until the hearing of th e
appeal to the Supreme Court of Canada . Heard by MARTIN ,

C.J.B.C. at Victoria on Friday, the 4th of August, 1939 .

J. TV. deli . Farris, K.C. (Symes, with him), for the motion .
TVismer, K.C., A.-G. (J. P. Hogg, with him), contra .

Cur. adv. volt .

5th August, 1939 .

MARTIN, C.J.B.C . : This is a motion to, in effect, restrain
the coming into force of a price-fixing regulation of the boar d
on Monday next, and it is made to me in the exercise of th e
special jurisdiction conferred upon me by section 10 of the Cour t
of Appeal Act, R.S.B.C. 1936, Cap. 57, the exercise of whic h
is one of very considerable responsibility in a case of this excep-
tionally grave and important nature .

I have that sole responsibility cast upon me for the present i n
deciding what is best to be done in circumstances which are i n
my experience (being, I may say, one which will in a few days
be of 41 years upon the Bench) unique, in that, apart from
other aspects, whatever order I may make it is conceded tha t
irreparable injury will result.

And there is the additional circumstance that if the ordinary
course of entering the judgment had been followed this matter
would have come before the Court a day or two after we pro-
nounced our judgment on June 9th last ( (1939), [ante, p . 48] ) ,

because we sat continually for three weeks thereafter, and if tha t
course, as I say, had been followed, the present situation woul d
not have been created, much valuable time would have been save d
and the whole matter could have been then brought to a head b y
the Court's decision of what was best to be done in the situation .

What is asked by this motion is to restrain the operation o f
said regulation until after the hearing of the appeal from thi s
Court which is now pending before the Supreme Court of Canada ,
and which in the ordinary course of events will, counsel infor m
me, be about October 10th, but judgment cannot in a case of this
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sort reasonably be expected immediately after argument of
counsel, and so the case would probably be decided somewher e
about the beginning of November at the earliest .

I have applied my mind to the best of my ability to thi s
unusual situation, and while I am unable to accede to the full
extent of the motion that I should grant a restraining order unti l
the end of the hearing of the said appeal to the Supreme Cour t
of Canada, yet I think the justice of the case requires that th e
restraining order should be granted until the next sitting of thi s
Court, that is to say, September 12th, when this Court will mee t
here, and upon that occasion the Court can pronounce what i s
best to be done thereafter and the situation will probably hav e
received a clarification which will, I think, be valuable .

It is unnecessary to go into all the reasons which have animate d
me in coming to this decision, but I must say I was impresse d
with the recent decision of the Privy Council, to which plaintiffs '
counsel referred yesterday, that is to say, in Ladare v. Bennett ,

21 C.B.R . 1 ; [1939] 2 W.W.R. 566, at 568 and 573, wherein
their Lordships declared that the "purpose in view" of the Legis-
lature—I quote from p . 573—is the purpose that the "Govern-
ment of the Province had before them before promoting"—t o
use their words—before "promoting in the Legislature th e
statute now impugned . "

That is important because one of the members of this Court ,
my brother McQUARRIE, at p . 428 of his reasons herein publishe d
in [1939] 2 W.W.R. 418 ; [ante, at p. 56] to which referenc e
was made yesterday, takes a view which, as I understand it, i s
largely contrary to the effect of their Lordships' decision. I am
free to confess when the submission as to the "purpose in view,"
being that which is "promoted" in the Legislature by the Govern-
ment of the day which controls legislation, was made to this
Court I felt somewhat in doubt about its limits, while recognizing
its force, since that submission went further than had been pre-
viously submitted to us, but it now appears to be a full justifica-
tion of the learned counsel's submission in that important regard .

It is opportune to say how necessary it is to be careful in these
matters of constitutionality because the state of the law in regar d
to the distribution of powers under the British North America
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Act, 1867, in this country is something that we all know is s o
unsatisfactory that great efforts are being made in the highes t
quarters to effect a change.

Since the decision in Ladore's case, supra, on this point wa s
made known to me yesterday—the full report has only reache d
us within the last few days—I now read its date and find tha t
it had been decided just a month—on May 8th—before we
pronounced our said judgment on June 9th—and if it had befor e
that been possible to bring it to our attention, though not reported ,
it would have merited close consideration, by myself at least .

I think it is unnecessary to say more in reference to the entr y
of our said judgment than that on the application that was mad e
to settle its minutes by the registrar yesterday morning, he ,
under the circumstances of this pending motion, very properl y
felt it would not be right for him to deal with the matter an d
so referred it to me as representing the Court under said sec-
tion 10, and in view of the exceptional circumstances and the fact
that I think it is right for the parties to have, if it is desired,
the opinion of my brothers upon the continuation of this order on
September 12th, I also refrain, in fairness to the plaintiffs, from
taking any further steps to implement the entry of said judgmen t
until I shall have the opinion of my brothers as to what is proper
to do in said circumstances .

This is a case, I think, in which it will not be found to b e
against the public interest that this short postponement of th e
coming into effect of the board's regulation should take place .

I am reminded of a well-known saying of a very great man,
one of the very greatest of mankind, no less than Presiden t
Lincoln, and that immortal man made this statement in his
first inaugural address in 1861, when he was as President facin g
the dark cloud of conflict overshadowing the North and the South,
and he said : "Nothing valuable can be lost by taking time ." In
my opinion that is very appropriate to the present situation . I
add that it is to be observed that Lincoln was not only so great a
man, but a very sound lawyer .

In regard, then, to the form in which this special order tha t
I have now directed shall be drawn up, I think it is safest t o
follow in substance that which was adopted by this Court before .
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C . A. Nothing depends upon the mere form of it, as the Attorney-
General very properly said yesterday, for its object is to prevent ,
in substance, the enforcement, pro tern., of this regulation com-
plained of, so if counsel will draw up the order that I now mak e
and submit it to the registrar, it shall be signed immediately .

If there is anything more to mention, gentlemen, I shall be
glad to hear you, but I think I have said everything necessary to
meet the present situation .

[Counsel here said they had nothing more to add . ]

Motion partly granted .

S.C .

	

WOOD v. JOHNSON .
1939

Will—Interpretation—lfihether devise to widow absolute or subject to trust .
June 9 ;
Sept. 7 .
	 By his will a testator bequeathed all his property of whatsoever kind o r

nature to his wife absolutely . This was followed in the will by a clause

stating that in certain circumstances all the property herein trans-

ferred to her that remains unused by her at the time of her death shal l

be treated as held by her in trust for certain uses (see clause 4 below) .

Held, that the widow had power to dispose by will of all property passin g

under her husband's will .

T HE testator, John Samuel Wood, died without heirs of hi s
body, and left, amongst other property, an undivided one-half
interest in a hotel now known as the Pennsylvania Hotel an d
formerly known as the Woods Hotel. At the time of his deat h
the other undivided one-half interest was owned by his widow
Eliza Ann Wood. The testator died on August 16th, 1907, and
his will was duly probated by his widow as executrix . The widow
died in August, 1938, and by her last will and testamen t
appointed the defendant Erminie Marie Johnson the executri x
and sole beneficiary of her estate . Eliza Ann Wood did not in
her lifetime dispose of the undivided one-half interest in th e
Woods Hotel but by her last will and testament she devised th e
said undivided one-half interest to the said Erminie Mari e
Johnson .
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The question submitted for the Court's consideration was :

	

S. C .

Did John Samuel Wood devise the said one-half interest in the Woods

	

193 9

Hotel to his wife absolutely or was there a precatory trust imposed by hi s

said will in favour of his brothers and sisters ?

	

WOOD

If there was a precatory trust, then one-half of the undivided JOHNSO N

one-half interest went to the brothers and sisters and to thei r
next-of-kin .

The pertinent clauses of the will were the second, third an d
fourth clauses. The first clause merely directs that the testator' s
just debts should be paid . The second, third and fourth clause s
read as follow :

Second .—Subject to the discharge of my said debts as above suggested I

give, devise and bequeath to my wife Eliza Ann Wood, all of my propert y

of whatsoever kind and nature, and wherever the same may be or situated ,

in whatsoever state or country, and of whatsoever condition the same ma y

exist, giving to her absolutely the same right, power, and authority that I

possessed while living to secure, hold and dispose of the same as her own

individual property .

Third.—But in case a child should be born to her after my said death, an

heir of my body, then in that case, I devise and bequeath out of the propert y

that I have heretofore disposed of to my said wife an undivided one-tenth

part of the same, but out of the same shall the said child be maintained ,

so long as the same may be sufficient for its said support, and the balance

turned over to it at the time that it arrives at the age of its majority, if an y

shall remain unused.

Fourth .—In case that my said wife shall die without children, heirs o f

my body, and shall have failed to make a legal distribution of the sai d

property hereby disposed of to her, then in that event it is my wish that al l

the property that is herein transferred to her that remains unused by her

shall be treated as held by her in trust for the use and benefit of the heir s
of her, and my body, and legally distributed among them share and shar e

alike, that is to say that one-half shall go to her legal representative and

one-half to my legal representatives as descending by law.

The question therefore was : Was the wife given the property
in question absolutely or was the devise to her, if absolute, cut
down to a life estate by the fourth paragraph of the said will ?

Heard by MURPHY, J. in Chambers at Vancouver on the 9t h
of June, 1939 .

Hamilton Read, for plaintiff .
McAlpine, K.C., for brothers and sisters.
Donaghy, K .C., for defendant .

Cur. adv. cult .
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7th September, 1939 .

MLR,PHY, J. : I have made a careful study of the will of Joh n
S. Wood in an endeavour to ascertain what was the true intention
of the testator. I excluded clause 3 of the will from considera-
tion since admittedly on the facts it is inoperative . My conclu-
sion is that Wood intended by his said will to give to his widow,
Eliza Ann Wood, at least full control of all his property to use a s
she pleased and to dispose of as she pleased by will or otherwise .
I arrive at this conclusion by reading clauses one and four
together and applying to the language used therein the rule tha t
a will is to be considered ut res magis valed quam pereat . I see
nothing in the numerous cases that have been cited to inc tha t
would necessitate any modification of my opinion. In Shearer

v . Hogg (1912), 46 S.C.R . 492 ; 6 D.L.R . 255, the case strongly
relied upon in support of the contrary view, the circumstance s
under which the will was drawn, the language used and th e
directions given to the widow as to support of children during he r
lifetime all differ I think materially from the corresponding
features of the present case . I would answer the first question—
Eliza Ann Wood had power to dispose by will of all property
passing under the will of John S . Wood .

There will be no order as to costs .
Judgment accordingly .

[IN BANKRUPTCY . ]
IN RE LOUGHEED .

193 9

Sept . 27, 29 ; Bankruptcy—Application for discharge by bankrupt—Order granted bu t

Oct . 6 .

	

suspended—R.S.C . 1927, Cap . 11, Secs . 142, Subsec . 2 (b), and 143 (a)

(b) and (c) .

A bankrupt applied for his discharge which was supported by the trustee s

and inspectors and a large majority of value of the creditors . One

substantial creditor opposed the application, based on section 143 (a )
of the Bankruptcy Act, which required him to satisfy the Court that

the fact that his assets were not equal to 50 cents on the dollar, aros e

from circumstances for which he could not justly be held responsible .

Effect was given to this objection :

Held, that an order should be made for his discharge, but to be suspended

for one month .

S. C .

193 9

WOOD
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JOHNSON

S . C .
In Chambers
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APPLICATION by a bankrupt for his discharge . Heard by
ROBERTSON, J. in Chambers at Vancouver on the 27th and 29th
of September, 1939 .

Montgomery, for the application.
McFarlane, contra.

Cur. adv. volt .

6tb October, 1939 .

ROBERTSON, J . : Application by the debtor for his discharge .
He made an authorized assignment on June 8th, 1934 . Notices
of the application of the debtor for his discharge and of the tim e
and place of hearing were sent to each one of the creditors .
Their claims amounted to nearly $900,000 . Creditors totalling
$322,000 have consented to the discharge of the debtor ; a
creditor representing $372,764.89 has expressed its willingnes s
not to oppose the application . The inspectors of the estate hav e
passed a resolution authorizing the trustee not to oppose th e
application . One substantial creditor for $55,320 opposes th e
application on three grounds . The first ground is based on sec-
tion 143 (a) of the Bankruptcy Act, R.S.C. 1927, Cap. 11 ; the
evidence on this point consists of the statement of the trustee tha t
the causes of the bankruptcy of the debtor were due "primarily
to the causes beyond his control such as depression in lumber
trade and business generally ."

As the assets of the debtor were not equal to 50 cents on th e
dollar on the amount of his unsecured liabilities, section 143 (a )
required him to satisfy the Court that the fact that his asset s
were not of this value arose from circumstances for which h e
could not justly be held responsible . I do not think that th e
evidence is sufficient to satisfy the Court on this point .

The second objection is based on section 143 (b) which deal s
with the omission of the debtor to keep such books of account a s
are usual and proper in the business carried on by him and as
sufficiently disclose his business transactions and financial posi-
tion within the three years immediately preceding the making
of the assignment. Counsel for the opposing creditor relies upon
the questions and answers in Form No. 50, headed : "Questions
to be put to the Debtor by the Official Receiver ." Question 1 is,

S.C.
In Chambers

193 9

IN RE
LOUOIIEED
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"Have you kept a cash book ?" and the answer was "No, onl y
cheque books," and question 4, "In what name do you carry on
business ?" and the reply was "The Abernethy Lougheed Log-
ging Company Limited . "

The debtor apparently got into difficulties by endorsing o r
guaranteeing the liabilities of this company. The evidence is no t
clear whether he carried on any business of his own. He was
acting as an official of the company . The onus is on the creditor
to prove this and I think he has failed .

The third objection was based on section 143 (c), viz ., that
the assignor continued to trade after knowing himself to b e
insolvent . There is no satisfactory evidence of this . There i s
some evidence that the defendant, acting for a company, was
doing some business, but there is no satisfactory evidence to sho w
that he was trading or doing business on his own account .

As I have given effect to the first objection I must either refus e
the discharge or suspend the discharge for a period which may
be less than two years. See section 142, subsection 2 (b) .

The debtor has been a bankrupt for over five years . The
trustees and inspectors and a large majority in value of the
creditors support his application . I, therefore, make an order
granting the discharge to be suspended for one month. There
is no suggestion that suspending the discharge for a long perio d
would in any way benefit the creditors of the estate . I cannot
therefore see any possible reason for suspending the discharg e
for any great length of time . I refer to In re Frederick (1938) ,
20 C.B.R. 157 ; [1939] 1 W.W.R. 224 .

Order accordingly .
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IN RE FERGIE ESTATE . S .C .
In Chamber s

Testator's Family Maintenance Act—Application by son of testatrix for 193 9

adequate provision under Act—Principles governing—R .$ .B .C . 1936, &pt .26 ;
Cap. 285. Oct . 12 .

The Testator's Family Maintenance Act is not a statute to empower th e

Court to make a new will for the testator, but allows the Court t o

alter a testator's disposition of his property only so far as it is neces-

sary to provide for the proper maintenance and support of wife, husban d

or children, where adequate provision has not been made . The first

inquiry in every case must be what is the need of maintenance an d

support, and secondly what property has the testator left .

In exercising its judgment as to what is not only adequate but also just an d

equitable, the pecuniary magnitude of the estate, and the situation o f
others having claims upon the testator must be taken into account .

Held, in this case, that the testatrix had not made adequate provision fo r

the proper maintenance and support of the applicant who was one o f

her sons.

APPLICATIOX by a son of the testatrix for adequate pro -
vision for his proper maintenance and support under the Testa-
tor's Family Maintenance Act . The facts are set out in the
reasons for judgment . Heard by ROBERTSON, J . in Chambers
at Vancouver on the 26th of September, 1939 .

C. F. MacLean, for petitioner .
G. Roy Long, for beneficiaries .
Brissenden, for executrix .

Cur. adv. vult.

12th October, 1939 .

ROBERTSON, J . : This is an application by Harry Fergie ,
under the Testator's Family Maintenance Act, R.S .B.C. 1936 ,
Cap. 285. His mother, Lillian Alexandra Fergie, died o n
:November 4th, 1938 . She left an estate which at the time of
this application was valued at $11,109 .96. By her will date d
October 16th, 1938, she left a legacy of $4,000 to her daughter-
in-law Frances Fergie, wife of her son William Aylmer Fergie,
$1,000 to a friend Mrs. Ora Bonness and the balance of her
estate to her son William Aylmer . Mrs. Fergie was a widow .
Harry Fergie was born on _March 2nd, 1892 . He has a wife ,
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Beulah, and their daughter, who was born on August 11th, 1929 .
The applicant is a travelling-map salesman and makes an averag e
monthly income of $150 out of which he must pay his travellin g
expenses and household expenses of all sorts . He has nothing
besides this. When he was about eight or nine years of age h e
sustained severe and permanent injuries to his leg as the resul t
of a fall from the mast of a ship while travelling from Australia
to Japan, which resulted in the dislocation of his hip joint so
that it is necessary at all times for him to use a cane. Both the
nature of his work and his physical condition require that h e
should have the use of an automobile . He says his hip condition
is growing steadily worse ; that he suffers from intense pain ;
that it is necessary for him to have frequent osteopathic, X-ra y
and diathermic treatments in order to carry on his occupation ;
and that quite frequently his condition is such that he "has t o
stop away from his occupation for days at a time." William
admits that his brother suffered these injuries as a child bu t
says that did not prevent him from playing tennis, golf, swim-
ming, riding a bicycle or carrying on other activities . In reply
to this the applicant states that since the age of seventeen he ha s
never ridden a bicycle or played golf, but admitted he can enjo y
swimming to some extent. The applicant was not cross-examined
on his affidavit and I see no real reason to doubt his evidence
generally as to his injuries and his present condition .

William Aylmer Fergie was born on August 18th, 1893 . As
stated, his wife is Frances Fergie, the legatee mentioned in the

will . They have three children, one boy age nineteen who sup -
ports himself, a girl age eighteen and a boy age sixteen, who are
attending high school. He is a dentist and his income may be
said to be $4,000 per year, and that, apart from this, his total

realizable assets do not exceed $10,000 . He has been practisin g
his profession for 22 years . Mrs. Bonness who was not related

to the testatrix is married ; her husband has been out of work .

She was an intimate friend of the testatrix and had been very

good to her . It is sufficient to say that she stands in need of th e

legacy. The testatrix enjoyed happy relations with her daughter-

in-law Frances . After the death of the testatrix there was found
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in the envelope in which the will was found, a note signed b y
the testatrix which reads, in part, as follows :

October 18th, 1938 .
My last will and wishes .

Dear Aylmer : I wish you to take care of your brother Harry Fergie .
Not to let him want . . .

[Sgd .] Your loving mother,

Lillian Fergie.

It was submitted that the testatrix left Harry out of her wil l
for two reasons, one because he had not written to her for severa l
years and the other because when she was in California, some
time prior to 1930, he had tried to have her put in a lunati c
asylum. There is no doubt, and I so find, that the applican t
did not write to his mother for two or three years before he r
death and no doubt she felt hurt at this . As to the second point
there is no legal proof that Harry tried to do as she says . The
evidence of the witnesses who said that the testatrix gave thi s
as the reason for not leaving anything to Harry only served t o
prove that the testatrix made this statement . It shows her fram e
of mind but it does not prove the fact that Harry ever did attemp t
to put his mother in a lunatic asylum . He denies it . In a
previous will, dated September 3rd, 1931, she gave him a hal f
share with his brother in part of her property. Then there is a
letter of hers to Harry dated February 25th, 1935, from whic h
it would appear she was on terms of affection with him. Finally
her note, supra, shows she still was anxious to help him .

In In re Morton, Deceased (1934), 49 B .C. 172, and othe r
reported cases, I stated the principles which I thought th e
decisions showed should guide the Court in deciding a question
of this sort . One of these was Allardice v . Allardice (1910) ,
29 N.Z.L.R. 959, in which Stout, C.J. stated the principles to
be followed by the Court in administering the New Zealand Act
which is practically the same as ours. Two of these principle s
are as follow :

(1) That the Act is not a statute to empower the Court to make a ne w
will for a testator ; (2) that the Aet allows the Court to alter a testator's
disposition of his property only so far as it is necessary to provide for th e
proper maintenance and support of wife, husband or children where adequat e
provision has not been made for this purpose .

Later the learned Chief Justice said (p. 970) :
The whole circumstances have to be considered . Even in many case s

28
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where the Court comes to a decision that the will is most unjust from a
In chambers moral point of view, that is not enough to make the Court alter the testator's

1939

	

disposition of his property . The first inquiry in every case must be what

is the need of maintenance and support ; and the second, what property
IN EE

	

has the testator left .

ESTA E

	

The Privy Council agreed with the observations of the learne d

Robertson, J.
Chief Justice in Bosch v. Perpetual Trustee Co ., [1938] A .C.
463 ; 107 L.J.P.C. 53. In Walker v. McDermott, [1931]
S.C.R . 94, the majority of the Court said at p . 96 :

If the Court comes to the decision that adequate provision has not been

made, then the Court must consider what provision would be not onl y

adequate, but just and equitable also ; and in exercising its judgment upon

this, the pecuniary magnitude of the estate, and the situation of other s

having claims upon the testator, must be taken into account .

As to what persons would be included in those "having claim s
upon the testator" see In re Estate of W. S. Pedlar, Decease d

(1933), 46 B.C. 481 .
I find that the testatrix did not make adequate provision fo r

the proper maintenance and support of Harry . Applying a s
best I can the principles referred to, I am of the opinion that the
payment of $2,000 out of the testator 's estate to Harry Fergi e
will be adequate, just and equitable in the circumstances . Cost s
of all parties including the executrix out of the estate.

Application granted .

MARTIN v . MARTIN .

Husband and wife—Action under Order LXXA—Alimony—Quaintutn—Fact s
to be taken into consideration as to—Application for order to set u p
trust fund—Lack of jurisdiction .

In an action by the wife for alimony under Order LXXx of the Supreme

Court Rules, 1925, it was held that the husband's action in leaving hi s

. wife was wholly without justification so far as the wife's conduct wa s

concerned, and that she was entitled to alimony .

The basis of the wife's claim for alimony is the right of a deserted wife t o

pledge her husband's credit for the purpose of providing herself with

maintenance according to her husband's station, and the Court in

alimony cases such as this proceeds upon the principle of looking t o

what is just and reasonable under all the circumstances . It takes into

S .C.
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consideration the station in life and position of the parties and also
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the nature of the property of which the husband is possessed. The

	

193 9
husband had a net income from the estate left him by his mother of

about $171 per month, and he was ordered to pay his wife $100 per MARTI N
month and also $15 per month for the support of their child .

	

v .

The wife's application for an order that he set up a trust fund to insure MARTI N

payment of said amounts or to enjoin him from receiving any incom e

from his estate until he had done so, was refused on the ground o f

want of jurisdiction .

ACTION for alimony . The facts are set out in the reasons fo r
judgment. Tried by Mr-xpuY, J. at Vancouver on the 8th o f
November, 1939 .

C. S. Arnold, for plaintiff .
Carew Martin, for defendant .

Cur. adv . vult.

15th November, 1939 .

MURPHY, J. : Action for alimony under Order LXXA of th e
Supreme Court Rules .

At the time of her marriage plaintiff was living with he r
widowed mother. The family was well to do, and she had a hom e
that might be termed luxurious, her father having left a con-
siderable estate. As matters have turned out, however, plaintiff
personally takes only a contingent remainder under her father ' s
will and under existing circumstances the chances of her eve r
receiving any financial benefit therefrom are practically non-
existent . She has no other financial resources . Until her mar-
riage she was wholly dependent upon her mother . Thereafte r
she has been wholly dependent upon her husband. During th e
year previous to her marriage she was taking a business course
in a desultory way . She had not qualified herself for any busi-
ness position when the courtship between her and defendan t
began . If she were now to undertake to qualify herself for suc h
a position she would have to begin her training practicall y
de novo .

Defendant is the grandson of one of the founders of the well -
known western commercial house of Galt Limited. At the time
of his marriage with plaintiff he was a freshman attending the
University of British Columbia and was residing with his father
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in Vancouver. His mother, a Galt, had been dead for some
years. When married he was in his nineteenth year and plaintiff
was twenty-one. Under his mother's will he was entitled to a n
estate which was to be handed over to him when he became of age .
In the meantime such part of the income thereof as the trustee s
deemed proper was to be used for his support and advancemen t
in life . The value of the estate increased during his minorit y
and when he attained his majority it amounted to practicall y
$50,000. Plaintiff and defendant began keeping company i n
January, 1936 . On April 27th, 1936, they eloped to Belling -
ham where they were married. Defendant had informed
plaintiff that he had a monthly income of about $125 and woul d
come into the corpus of his estate when he became of age . The
arrangement between them was that until then the marriage was
to be kept secret. On their return from Bellingham she wen t
to her mother's house and he to his father's . After about tw o
weeks had elapsed, however, they divulged the fact of the mar-
riage to their respective families .

In September, 1937, plaintiff and defendant went to Seattl e
where the defendant intended to take a course in journalism a t
the University of Washington . He entered himself as a studen t
in that institution and continued taking the course of journalis m
until April, 1938, when he dropped it and took on a course in
English. He expects to graduate in 1940 and then proposes to
continue his studies to obtain the degree of Ph .D. with a view t o
thereafter obtaining a position on some university faculty .
Plaintiff and defendant took an apartment in Seattle in Sep-
tember, 1937, and continued to reside there together with occa-
sional visits to and from their relatives. On June 27th, 1937 ,
a boy was born to them . Up to March, 1939, I find they live d
happily enough. There were occasional differences but I fin d
these were of no importance. I do not accept defendant's evi-
dence that there was serious discussion of separation or divorce .
Nothing in the evidence indicates a reason why this should occur .
Defendant was receiving about $180 a month as income from
his estate. After the birth of the child his grandmother, Mrs .
Galt, supplemented this with an allowance of $50 a month. She
also paid all his tuition fees .
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In March, 1939, defendant informed plaintiff that he wa s
tired of her, left the apartment and went to reside in a fraternity
house at the University of Washington . I find this action on hi s
part was wholly without justification so far as the wife's conduct
was concerned . She consulted a lawyer in Vancouver and finall y
her brother went to Seattle and interviewed defendant . Defend-
ant took the stand that if his wife remained in Seattle he woul d
not support her but that if she would return to Vancouver wit h
her child he would give her $80 a month for their joint main-
tenance, pending further arrangements . At the brother's request
he put his position into writing. This document is Exhibit 3 .
Thereupon plaintiff with her child came to Vancouver and ha s
since been residing with her mother . Negotiations went on
between the solicitors for plaintiff and defendant but no arrange-
ment could be come to. On this state of facts I hold the plaintiff
is entitled to alimony ; indeed, if I understood his counsel aright,
this is scarcely disputed . Defendant in my opinion has failed
to realize the responsibilities entailed upon him by marriage an d
fatherhood . Plaintiff at the trial expressed her willingness to
resume their marital life. When defendant was asked his atti-
tude on this he at first replied evasively. When pressed he even-
tually took the position that he would not do so . I find that
plaintiff was at all times not only willing but anxious to live
with her husband .

There remains for decision only the question of quantum .

Late in August plaintiff heard from defendant 's father that
defendant proposed to go to either Yale or Harvard to continu e
his studies . Plaintiff thereupon issued the writ in this action .
Defendant was then visiting his grandmother in Victoria an d
plaintiff had him arrested under a writ of capias ad responden-

dum . In order to obtain his release defendant had to deposi t
$3,300 in Court . The matter of the legality of the capias pro-
ceedings is now before the Court of Appeal . To obtain the money
defendant withdrew $4,000 of his capital, $3,300 of whic h
he deposited in Court . The Northern Trust Company of Winni-
peg are trustees of his mother's will and his estate is still bein g
administered by that company . A statement (Exhibit 8) fur-
nished by it shows the book value of his estate, as of October 3rd,
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1939, to be $45,504 .94, and the market value as of that date
$45,076 .94 . In addition he has the $3,300 deposited in Court .
He states the extra money withdrawn has been used for expenses .
As against this he had an overdraft with the Northern Trus t
Company on income account of $751 .24. The estate is invested
in what would appear to be gilt-edge securities . The statement
(Exhibit 8) shows that the defendant has a net income of
$171.41 a month after allowing for income tax and interest o n
the overdraft of $751 .24. Defendant paid to plaintiff the sum
of $80 a month from April 1st, as agreed with her brother i n
Seattle, up to last month. He then cut the amount to $73 a
month, alleging this to be necessary because her action, in issuin g
the eapias against him, caused him to withdraw $4,000 of hi s
estate which he had to convert into cash, thereby reducing hi s
income. Under the divorce jurisdiction the amount usually
allowed as alimony in England is one-third of the joint incomes
of the husband and wife but this is not a hard and fast rule . The
proceedings herein are not taken under the divorce jurisdiction
of the Court . The English rule, if it can be termed one, is there -
fore not an authority . At best it can only serve as a guide by
analogy. The basis of the wife's claim for alimony is the righ t
of a deserted wife to pledge the husband's credit for the purpos e
of providing herself with maintenance according to her husband' s
station : Dean v . Dean, [1923] P. 172 ; 92 L.J.P. 109, at 111 .
The Court in alimony cases, such as this, proceeds upon th e
principle of looking to what is just and reasonable under all th e
circumstances . It takes into consideration the station in life an d
position of the parties and also the nature of the property o f
which the husband is possessed : McCulloch v . McCulloch (1863) ,
10 Gr. 320, at 322-3. Acting on this principle, and keeping i n
mind the facts hereinbefore set out, I fix the alimony payable t o
the wife at $100 per month . I direct that in addition the defend-
ant shall pay to the plaintiff the sum of $15 a month for th e
support of their child. It is true that plaintiff and her child are
being given board and lodging free of cost by plaintiff's mother
at present. Defendant, however, has no legal right to cast tha t
burden upon his mother-in-law . Compliance with this orde r
will in my opinion work no hardship on defendant . With his
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education and his family connection it would not I think b e
difficult for him to obtain remunerative employment. If he
prefers to pursue his present plan of obtaining a Ph .D. degree,
an ambition in itself praiseworthy, but not in my view to be
fulfilled at the cost of reducing his wife and child to existence
on the barest necessities of life, which is all that $71 per mont h
will procure them, he can do so and comply with this order with -
out any great impairment of his capital . Once he has graduate d
he can combine tuition with pursuance of his purpose. If he
prefers to get the degree more speedily by devoting all his tim e
to study or if he cannot get a teaching position the cost need not
necessarily be great . Any resulting impairment of capita l
should be regarded as an investment which will greatly aug-
ment his income in the future.

Plaintiff requests that the defendant be ordered to set up a
trust out of his capital to insure payment of the alimony an d
maintenance allowance for the child hereby directed and that he
be enjoined from receiving any income from his estate until h e
has done so . In my opinion the Court has no jurisdiction t o
make any such directions and no authority has been cited to
show that it has. Liberty to both parties to apply. If circum-
stances change in the future this order will of course be modifie d
in accordance with such change . Plaintiff is entitled to her costs .

Judgment for plaintiff.
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WEINSTEIN v. THE CITY OF VANCOUVER .

Municipal corporation—Property sold for taxes—Certificate of title issue d
to city—Demolition of building on property as unsafe—Tenant of former
owner had stored goods on part of premises—Goods damaged—Right of

action—Occupier as trespasser—B .C. Stats . 1921 (Second Session), Cap .
55, Sec. 89.

The plaintiff, a junk-dealer, rented a portion of a warehouse from a former

owner for storage of goods and merchandise dealt in by him in his jun k

business . The property was sold for taxes and the city obtained a

certificate of title in January, 1939 . Shortly after, the rental depart-

ment were notified that the building would have to be demolished as

unsafe, and in February a contract was let and the warehouse wa s

pulled down, except the portion in which the goods were stored .

Although the plaintiff was. notified, the goods were not removed . As

only partitions were left on the north and west side of the remainin g

portion of the building, water entered and the goods were damaged .

Held, that the city was acting as owner of the property and not under the

by-law authorizing it to demolish buildings in a dangerous state of

repair . Moreover the plaintiff was a trespasser because of section 8 9

of the Vancouver Incorporation Act, 1921 (Second Session), at the

time of the demolition, and therefore without any legal rights enforce -

able against the city for damage to his goods as the result of th e

demolition, there being no forcible entry by the city.

ACTION for damages to goods and chattels of the plaintiff
stored in a warehouse in the city of Vancouver, formerly owned
by Belyea & Son . The plaintiff, who was a junk-dealer, ha d
rented part of the building for storing his junk from Belyea &
Son, and the property was sold for taxes in November, 1936 ,
and ownership passed to the city of Vancouver in November,
1938, a certificate of title being issued to the city in January ,
1939. The city officials inspected the property in December,
1938, and in January, 1939, the building department of the cit y
notified the lands and rental department that the building mus t
be demolished as unsafe. A contract was let and the building ,
with the exception of the portion in which the goods were stored ,
was torn down, this work being commenced on February 27th ,
1939. The north and west sides of the portion of the building
that remained standing was protected only by a partition, at th e
top of the west side there being an open space of about two feet .
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The plaintiff had been ill for some time before this, and although
he was notified, the goods were not removed . The goods were
damaged owing to water getting through the partitions. The
further facts are fully set out in the reasons for judgment . Tried
by MuRPHY, J . at Vancouver on the 16th and 17th of November ,
1939 .

H. Freeman, and D. A. Freeman, for plaintiff.
Lord, and R. K. Baker, for defendant .

Cur. adv. vult .

30th November, 1939.

MURPHY, J. : Lots 3 and 4, block A, district lot 200A ,
group 1, New Westminster District, hereinafter referred to a s
"the property," was formerly owned by II . S. Belyea and Ernest
H. Belyea, hereinafter referred to as "Belyea & Son." In
November, 1936, the property was sold for taxes pursuant to th e
provisions of the Vancouver Incorporation Act, 1921 (Secon d
Session), Cap . 55 . It was purchased by the defendant, was no t
redeemed and ownership thereof passed to the defendant on
November 23rd, 1938. A certificate of indefeasible title was
issued to the defendant on January 12th, 1939. Plaintiff, a
junk-dealer, had in the month of May, 1938, rented a portion o f
the building on said property from Belyea & Son (who continued
in occupation after the tax sale) on a monthly tenancy at a renta l
of $8 per month, the portion so rented being hereafter referred
to as "the warehouse." Plaintiff made use of the warehouse for
the storage of goods and merchandise dealt in by him in his jun k
business . Plaintiff paid his rent to Belyea & Son from May up
until December 18th, 1938, but was in arrears for the balance
of December and for the months of January and February, 1939 .
On February 6th, 1939, a notice was sent to him by Belyea & Son
advising him that he was in arrears with his rent and demanding
that it be paid up to date. Plaintiff, however, had become ill an d
on February 6th, 1939, was removed to the Vancouver Genera l
Hospital where he remained until February 26th, 1939 . Upon
his discharge from the hospital plaintiff was further confine d
to the house at his brother's home until March 6th, 1939 . The
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lands and rental department of the defendant had the propert y
inspected on December 28th, 1938. The inspector reported to
the lands and rental department that the building should be
demolished as a heavy fall of snow would probably break in th e
roof and as repairs would be too costly. Defendant has a by-law
authorizing it to require the removal of buildings in a dangerou s
state of repair and in default of such removal by the owner ha s
power itself to demolish such building and charge the expense s
thereof to the owner . The by-law requires 30 days' notice to the
occupants of any building ordered to be demolished . The word
"may" is used in the by-law in reference to these notices but I
would construe it as mandatory. Administration of the by-law
is a function of the building department of the defendant an d
not of its lands and rental department. In January, 1939, th e
building department notified the lands and rental department tha t
it required the removal of the building on the property as bein g
unsafe. The lands and rental department notified Belyea & So n
on January 3rd or 4th that the building would have to be demol-
ished and that everything in it would have to be removed forth -
with. Some time previous to February 20th Belyea & Son noti-
fied plaintiff's brother who notified plaintiff's wife of defendant' s
demands . The wife, who I hold acted throughout as plaintiff ' s
agent, obtained legal advice to the effect that the defendant woul d
have to give plaintiff one month's notice before proceeding with
demolition of the building. These facts are set out in a letter
from Belyea & Son to the lands and rental department of defend -
ant . The letter itself in my opinion would not be evidence o f
said facts but it was put in as an exhibit on plaintiff's behalf a s
part of a statement of admitted facts and thereby I think becam e
evidence thereof . In February, 1939, the lands and rental
department of defendant made a contract with one Harry Betke r
to demolish the said building. Plaintiff's wife admits that sh e
received notice from Belyea & Son about a week before th e
work of demolition began that the building was to be torn down .
She says she did not inform her husband because he was seriously
ill . She did nothing she states as she expected to receive a notic e
to vacate. This is an error on her part as, according to the lette r
of Belyea & Son of February 20th (if it is evidence as under
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the circumstances I hold it is) she had consulted a lawyer an d
had been advised that a month's notice must be given before th e
building could be demolished. This advice was apparently given
on the assumption that defendant was proceeding under its by -
law. I have already held at the trial that such was not the case .
Defendant was acting in its capacity as owner of the propert y
as shown by the fact that the contract for demolition was no t
made by the building department, that being the department t o
which administration of the by-law is confined, but by the land s
and rental department which has nothing to do with suc h
administration and by the further fact that the matter wa s
treated as an interdepartmental affair as shown by the notic e
from the building department to the lands and rental departmen t
requiring the removal of the building. Even if this were not so
defendant in my opinion could rest its defence in this action, a s
framed, on such ownership for, as hereinafter stated, I hold th e
plaintiff to have been a trespasser quad defendant at the tim e
the demolition occurred and consequently without any lega l
rights enforceable against defendant, at any rate when, as here,
there was no forcible entry by defendant . Plaintiff's wife state s
she informed him of the proposed demolition on his return from
the hospital on February 26th . She is, and has been for years ,
employed as stenographer in the office of The Toronto General
Trusts Corporation. At the noon hour on February 27th sh e
went to the building and found that the work of wrecking ha d
begun. There were only workmen present, however, wh o
informed her that they would tell their employer of her visit .
She telephoned Woodford of the city building department an d
informed him that her husband was ill and that it would b e
impossible to remove the junk at once and requested postpone-
ment of the wrecking . Woodford replied that the matter was ou t
of his hands . This was so because it had been handed over to the
lands and rental department which dealt with property owne d
by defendant. On the afternoon of February 27th Robinson o f
the land and rental department telephoned plaintiff's wife an d
promised he would do what he could about the situation . She
went next day at the same hour to the building and saw Betker .
She informed him that she had been in touch with the city hall
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and wished him to leave her husband's goods protected . He
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replied that he had a contract and that she must deal with th e

WEINBTEIN city hall officials . The same day she telephoned Robinson an d
v.

	

asked that the warehouse be left intact until the junk could be
CiITY OF

VANCOUVER removed. I accept Robinson's statement that she told him that

uurphy,a . there was difficulty about moving the junk because the Davi s
Building was not finished . Davis was another junk-dealer who
subsequently purchased part of the junk that plaintiff had in
the warehouse . Robinson told plaintiff's wife that the defendan t
would leave the warehouse intact for a period of some weeks s o
that there would be time to dispose of the goods stored there .
Betker was so instructed and he did remove only the portions of
the building not occupied by plaintiff . On the north side of
plaintiff's warehouse there was a partition that reached up t o
the roof. The roof was of the apex variety. On the west side the
warehouse was divided from the rest of the building by a parti -
tion which reached up within a couple of feet of the slopin g
roof. The rear part of the warehouse was a lean-to and it also
had a partition on the west side dividing it from space in th e
lean-to other than that occupied by the warehouse. Betker
removed the front portion of the building and the west half of
the apex roof and also the west half of the lean-to roof and th e
west wall . The result was that on the north side plaintiff's goods
were protected from the weather only by a partition. This
partition was not watertight. On the west side they were like-
wise protected only by a partition . As however this did not reac h
up to the sloping roof there was a space of about two feet ope n
to the weather, running the full length of plaintiff's warehous e
except possibly the portion thereof in the lean-to. Plaintiff' s
claim is that his junk was seriously damaged by rain and tha t
as a result he suffered substantial financial loss . By section 67
of the Vancouver Incorporation Act, 1921, taxes are made a
special lien on land and have preference to any claim, lien, privi -
lege or encumbrance of any party except the Crown . By section
85 of the same Act when a parcel of land is sold for taxes al l
rights or property therein held by the person who at the time o f
sale was a registered owner of the land, and all rights or propert y
therein held by his heirs, executors, administrators and assigns,
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shall immediately cease and determine, except as by the sai d
section provided. The only exception of importance to this cas e
is the provision that the owner, his heirs, executors, adminis-
trators and assigns have the right of possession of the land during
the period allowed by the Act for redemption. By section 89 of
the said Act registration of any person who has purchased lan d
at a tax sale and the issuance to him of a certificate of indefeas-
ible title shall :

(b) Purge and disencumber the lands of and from all the right, title ,

and interest of any previous owner of said land, or of his heirs, executors ,

administrators, or assigns, and of and from all claims, demands, payments ,

charges, liens, mortgages, or encumbrances of any nature and kind whatso-

ever, excepting only such as such previous owner, or any person claiming by,

through, or under him, was not competent to convey .

I construe these sections as having the effect of makin g
plaintiff a trespasser quaad the defendant, at any rate from the
date of the issuance of the certificate of indefeasible title . Such
construction was placed upon legislation which in essentials 1
think does not differ from the provisions of the Vancouve r
Incorporation Act, 1921, in Shewchuk v. Sea f red (No. 2), 36
Man. L.R. 469, at p . 473 ; [1927] 2 W .W.R . 207 ; Tomlinson v .

Hill (1855), 5 Gr. 231 ; Re Hunt and Bell (1915), 34 O.L.R .
256. That a trespasser has no recourse against the owner exer-
cising his legal rights is I think shown, if authority be necessary ,
by Jones v. Foley, [1891] 1 Q .B. 730 ; 60 L.J.Q.B. 464. It
follows that in my opinion this case must be dismissed .

One feature has given me some difficulty. Defendant had
knowledge that Belyea & Son had rented the warehouse t o
plaintiff. If the evidence showed that defendant had notifie d
Belyea & Son to pay the rent to it and had subsequently presse d
Belyea & Son to make such payment, the question whether or no t
these facts would constitute Belyea & Son the agents of th e
defendant to rent the warehouse on its behalf would requir e
serious consideration . Questions 12 to 15 inclusive of the
examination of Woodford for discovery were put in at the tria l
and read as follows :

Well, did your department have any dealings with Belyea & Son? Th e
inspectors early in December would call on him and notify him to pay the
rent to the city, and would inspect the property .

And he did pay rent to the city? Not to my knowledge.
He didn't? Not to my knowledge, no .

S. C .
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Well was anything ever done by your department to enforce the collectio n

1939

	

of rent? I think there were several requests, but as far as forcing is con -

cerned, I don't remember anything being done . I could not tell you .

WEINSTEIN

	

This was the only evidence bearing on this feature . Plaintiff

CITY OF in his pleadings does not assert that he was a tenant of defendant .
VANCOUVER If he had done so the onus would be upon him to prove that such

Murph y, J . was the case. If Woodford had stated definitely as facts tha t
the defendant had notified Belyea & Son to pay the rents to th e
defendant and that the defendant had made several requests to
Belyea to do so I would have to consider whether or not I shoul d
allow an amendment to the pleadings to cover that situation .
As Woodford did not do so and as plaintiff has set up no clai m
of tenancy, and as I cannot be sure on the scanty references t o
the dealings between Belyea & Son and defendant ' s officials tha t
the feature was fully ventilated at the trial, I do not think it i s
open to me to give it consideration . In this connection the fact
must be borne in mind that on January 3rd or 4th defendan t
notified Belyea & Son that the building would have to be demol-
ished and that they must remove forthwith everything in the
building. Plaintiff in his reply pleads estoppel on the groun d
that defendant knew that Belyea & Son had rented the warehous e
to plaintiff and yet gave no notice to plaintiff that it was th e
owner. But plaintiff did not change his position in consequence
of not having received such notice . I3is case, as already pointed
out, is framed on absence of notice under the by-law and I hol d
on the evidence that plaintiff left his goods in the warehouse,
not because it had been rented to him by Belyea & Son but unde r
the arrangement made by his wife, acting for him, and the
defendant, that it could allow them to remain there until h e
could dispose of them . Plaintiff's counsel argues that estoppe l
arises because defendant with the knowledge aforesaid stood b y
and did nothing. But mere silence or inaction is not in th e
absence of a duty to speak such conduct as amounts to a repre-
sentation creating an estoppel : Halsbury 's Laws of England ,
2nd Ed., Vol . 13, p . 496. I hold there was no duty on defendan t
to speak, so far as its right as owner to demolish the warehous e
was concerned . If defendant were suing for use and occupation
and if plaintiff had paid rent to Belyea & Son after defendan t
had become owner then it might well be that on the facts here in
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such an action estoppel could be successfully pleaded as a defenc e
to the extent that rent had been paid . But, as stated above, in
my opinion as soon as defendant became owner by operation o f
law plaintiff became a trespasser quoad defendant and defendant
could thereupon as owner demolish the warehouse without an y
notice to plaintiff. This legal situation could not I think be
changed nor was any duty towards the plaintiff cast upon defend -
ant by the mere fact that defendant knew that plaintiff was con-
tinuing in occupation as a tenant of Belyea & Son because of tha t
firm having rented him a portion of the warehouse previous t o
defendant becoming owner by operation of law . I hold that the
plea of estoppel fails. I feel, however, that I should deal wit h
the claim for damages so that should I be in error in holding tha t
defendant is not liable to plaintiff the whole matter may b e
before the Court of Appeal if the case is carried to that tribunal .
On the claim of $112 .40 for depreciation of mattresses I am no t
satisfied on the evidence that if such depreciation did take plac e
it was occasioned to the extent claimed by rain falling upon them
because of the action of the defendant in removing the portion s
of the building that it did remove. Any exposure to rain result-
ing from the defendant's action would begin on March 2nd an d
all of said mattresses were sold with the exception of one smal l
parcel by March 16th . The precipitation during this period was .
not heavy as shown by Exhibit 4 . The roof of the building wa s
not waterproof before the defendant began its operations . The
mattresses were piled one on top of the other . It scarcely seem s
possible that the extensive damage alleged could occur unde r
such circumstances. Admittedly some bottom tiers were dam -
aged by water other than rain that fell after the defendant ' s
operations exposed the goods in the warehouse, in so far as they
did do so, to the weather . I take the same view of the claim fo r
$326.12 for depreciation of rags . These too were all sold withi n
two weeks of March 2nd with the exception of two parcels . These
rags were in sacks and boxes, also piled on top of one another .
and for the same reasons it does not seem likely that the seriou s
damage alleged could result exclusively from defendant's action .
I do not consider that the claim of $73 .12 for depreciation of
grease has been satisfactorily established . There is no direct
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evidence that the defendant 's action caused any of the greas e
containers to fall to the ground . It is suggested that vibration
occasioned by the wrecking operations toppled the container s
but no evidence that such vibration occurred was adduced. As to
the claim of $137 .05 for depreciation and damage to bottles L
accept the evidence of Klein that rain falling upon bottles woul d
not decrease their value since they must be cleaned in acid in an y
event . Rain would damage the rings on jars if it occasione d
rust but again I doubt that the extensive damage claimed wa s
occasioned exclusively by rain reaching the jars as a result o f
defendant's operations. I do not think any damage would have
been occasioned to the barrels by the rain which reached them ,
as a result of the defendant's action, had they been stored bottom
up. I accept Klein's evidence that there would be no deprecia-
tion of horsehair or pig hair because it had been wet. Some
expense would of course be entailed in drying it . I do not mea n
to hold that the plaintiff 's goods were not damaged to some
extent by the rain that reached them as a result of the defendant ' s
action but I am of the opinion that the amount of damag e
claimed is not attributable exclusively thereto . I see no founda-
tion for the claim for hiring a watchman nor for the plaintiff' s
claim for his own time in selling the junk . In my opinion $300
would compensate the plaintiff for any damage that he ha s
suffered as a result of the act of the defendant. Further, even
if the damage so occasioned was greater than I think it was, a
person cannot stand idly by and see his goods damaged as a result
of the action of another, even if that action be wrongful, if it i s
within his power to prevent or lessen such damage by appropriat e
action. It is in my opinion no excuse for not so doing to say
that plaintiff was ill . He had knowledge of what was going o n
through his wife, who, as stated, I hold was his agent and h e
himself had personal knowledge thereof on February 26th an d
was out and about by March 6th on which date he saw his lawye r

about the matter . Plaintiff could have obtained other premise s
and could have removed his goods thereto . Four days elapsed
after he had personal knowledge before the wrecking operation s

reached the warehouse. His goods could have been removed
within that time or, at any rate, within a short time thereafter .
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Plaintiff seems to have contemplated such a step because he say s
he went in search of premises but found he would have to pa y
$60 a month rent and then the premises would be small . Klein
testified that storage companies would give a month's rent fre e
if they got the job of trucking the goods to their warehouse . The
rate of trucking is $1 per ton . Plaintiff endeavoured to contro-
vert this evidence by saying that he had telephoned storage com-
panies and had been told that such was not the case . This of
course is not evidence but mere hearsay . I accept Klein's state-
ment as correct but it is possible that storage companies woul d
not give free rent for a month for such goods as plaintiff owned .
I think, however, the sum of $300 would cover the cost of cartag e
and rent of storage premises for a month which, in my opinion ,
would be the utmost period for which defendant in any view o f
the case could be required not to interfere with the warehous e
and would cover also any damage occasioned by rain in th e
interval before the goods could be removed had prompt action t o
do so been taken. If, therefore, I were of the opinion that
plaintiff was entitled to succeed in this action I would give
judgment in his favour for $300 . As already stated, however ,
I am of the opinion that the action fails . It is dismissed wit h
costs .

Action dismissed.

29
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HIATT v . ZIEN AND ACME TOWEL & LINE N
1939

	

SUPPLY LIMITED .
May 12, 16 ;

Sept . 12. Negligence — Driving automobile — Master and servant — Negligence of
servant—Damages.

The defendant company operates a towel and linen supply business on

premises at 1142 Granville Street in the city of Vancouver . At the rear

of the building is an open lot extending about 57 feet to a lane . Trucks

of the company were loaded at the rear of the building and approache d

the place of loading from the lane . Next door and south of the defend -

ant's premises were the building premises of a junk-dealer, and those

delivering material to the junk-dealer approached the rear of hi s

premises in trucks driven from the lane and partly over the defendan t

company's lot. Access to the rear of the junk-dealer's premises could

not be had direct from the lane owing to obstructions at the lane en d
of his lot . On the day in question the plaintiff, a junk-dealer, drove

his truck from the lane over the rear part of the defendant's lot to the

back of the junk-dealer's building, and after transacting his business ,

backed his car into the defendant's lot preparatory to turning to fac e

the lane. As he was about to start forward he saw a truck on the lane.
He heard the gears of this truck being changed, and when he looke d

again the truck was backing into him . He yelled at the driver to stop ,

but the truck continued backing, and when close he put out his han d

to fend off the impending collision, and on the trucks coming togethe r

his arm was badly crushed . In an action for damages the plaintiff

recovered judgment .

Held, on appeal, affirming the decision of MCDONALD, J., that the defendant

Zien was negligent in that he neither listened nor looked to ascertain

whether anyone was behind him, constituting an actionable breach o f

duty towards the plaintiff, and leave and licence being established, th e

servant of the occupier did not exercise that degree of care necessary

to absolve his employer from liability.

APPEAL by defendants from the decision of MCDox ALD, J .
of the 20th of February, 1939 (reported, ante, p. 17), whereby
the plaintiff was awarded damages against the defendants fo r
injuries sustained in an automobile accident . The premises at
1142 Granville Street in Vancouver were occupied by th e
defendant the Acme Towel & Linen Supply Limited, the prop-
erty extending to the lane behind the building, there being a
space of fifty-seven and one-half feet between the building an d
the lane. To the south of the Acme building is 1146 Granvill e
Street, occupied by a second-hand furniture store, and at the
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back of this store is an open space, the back of the store being
73 feet from the lane . On the 21st of January, 1938, the
plaintiff came south on the lane with his truck, proceeded acros s
the lot of the Acme Towel premises to the back of the second -
hand furniture store. In corning out the plaintiff backed hi s
car on to the Acme property within five or six feet of the lot
north of the Acme property and 20 feet from the lane .
time an Acme Towel truck came south on the lane, stopped and
backed up for the purpose of putting the back of his truck clos e
to the back of the Acme building. The plaintiff was in his way
and as he backed the plaintiff yelled at him to stop but the drive r
did not hear him, and as the back of the Acme truck came close r
to him the plaintiff put out his hand and his arm was crushed
between the two cars. He did not sound his horn when he sa w
the other car backing into him .

The appeal was argued at Vancouver on the 12th and 16t h
of May, 1939, before MARTIN, C .J.B.C., MACDONALD and
SLOAN, JJ .A .

Maitland, K .C. (Hutcheson, with him), for appellant : We
say the plaintiff was a trespasser . There is not a suggestion tha t
anyone else at any time used our premises in the manner the y
were used by the plaintiff, namely, by backing right on to ou r
pathway. As to our duty to a trespasser see Halsbury's Laws of
England, 2nd Ed ., Vol . 23, pp. 613-14 ; Robert Addie & Sons

(Collieries) v. Dumbreclr, [1929] A .C. 358 . Before we can b e
held liable we must know he was there : see Charlesworth o n
Negligence, 196 ; 45 C.J. 742 ; Joseph Eva, Ld. v. Reeves,
[1938] 2 K.B. 393 . There is no liability until the law recog-
nizes some duty towards the person who makes a claim : see
Power v . Ifv7hes (1938), 53 B .C. 64, at p. 67 ; Bottomley v .

Bannister, [At' 2 -1 1 K.B. 458, at p . 476 . It was the plaintiff' s
own fault that he waited until we were within five or six feet o f
him before he did anything ; he then put out his hand an d
screamed. He had a horn and did not use it . There was no
excuse for his putting out his arm : see S.S. Singleton Abbey v.
S.S. Paludina, [1927] A.C. 16, at p. 28 ; Collins v. Middle Leve l

Commissioners (1869), L .R. 4 C.P. 279. If he had sounded

HIATT

V.
ZIEN AN D

ACME
TOWEL &

LINE N

At this SUPPLY LTD .
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his horn there would have been no accident : see Bell v . Johnston
1939

	

Brothers, Limited (1917), 25 B .C . 82 ; Holmes v . Kirk & Co .

H1ATT

	

(1920), 28 B.C. 122 ; McLeod v . Boultbee (1931), 44 B .C. 375 ;
v

	

Gray v . Wabash R .R. Co . (1916), 35 O.L.R. 510, at p . 516. The
ZIEN AND

ACME last opportunity here lay with the plaintiff and was not exercised .
TowEL & He at least contributed to the accident .

LINEN
SUPPLY LTD . Lucas, for respondent : They both did business at the back

of these stores . Zien drove the rear of his truck into the left
front portion of Hiatt's truck . Zien failed to heed the cries of
Hiatt when backing up and was entirely responsible for th e
collision. This custom of carrying on business in this area dis-
proved any claim that the plaintiff was a trespasser, and th e
trial judge so found . The plaintiff putting out his hand was a
gesture of the moment and the learned trial judge held that i t
was done in the agony of collision and exculpated the plaintiff
of all blame : see Jones v . Boyce (1816), 1 Stark. 493 ; Maclellan

v . Segar, [1917] 2 K.B. 325 ; Admiralty Commissioners v . S.S .

Volute, [1922] 1 A .C. 129 ; Thornton v . Fisher, [1928] App .
D. 398 ; Clerk & Lindsell on Torts, 9th Ed ., 257 . Assuming
the plaintiff was a trespasser, in the circumstances the defend -
ants are responsible for the damage suffered as Zien knew or
ought to have known that the plaintiff might be in his path : see
Degg v . Midland Railway Co . (1857), 1 H . & N. 773, at p . 782 ;
Excelsior Wire Rope Co. v. Callan, [1930] A .C. 404 ; Mourto n

v. Poulter, [1930] 2 K.B. 183 ; Attorney-General v . Northern

Petroleum Tank Co., Ltd., [1936] I .R. 450, at p. 467 ; Hals-
bury's Laws of England, 2nd Ed ., Vol . 23, pp. 613 and 614.

Maitland, replied .
Cur. adv. volt .

12th September, 1939 .

MARTIN, C .J.B.C. : I agree with the reasons of my brother
SLOAN .

MACDONALD, J .A. : This appeal concerns the liability of th e
occupier of premises for injuries suffered by the plaintif f
(respondent), a licensee or trespasser, dependent on the facts .
I refer to the judgment of the trial judge and my brother SLOA N

for a more detailed statement of the facts ; also for a useful
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discussion of the law . The trial judge found that respondent

	

C . A.

was on appellant 's property by the leave and licence of the

	

193 9

occupier. Should this finding be reversed ? He had the benefit
1IIATT

of a view. The oral evidence, no doubt substantiated by the view,

	

v .
ZIEN AND

disclosed that respondent with his truck, to reach the back door ACM E

of the furniture store had to pass over appellant's property . i NEN&
Raised ground and a telephone-pole prevented free ingress SUPPLY LTD.

through the furniture store back lot ; it was therefore necessary Macdonald,
J.A .

on leaving the lane to drive diagonally across appellant 's lot . The
plans (Exhibits 3 and 4) also indicate a building at the rea r
of the furniture-store lot, adjoining the raised ground and th e
telephone-pole, all preventing entrance from the lane throug h
this lot. The only qualification is the possibility that entrance
might be effected without encroaching upon appellant 's adjoin-
ing lot by driving close to the telephone-pole over raised ground .
Tracks indicate that this was not done . Respondent said : "You
cannot go by the telephone-pole ; you have to drive further over
to the north ; [i.e ., on appellant's lot] all the tyre marks are
further to the north." The view would make this clear . Tyre
marks in one place and their absence in another would indicate
the practice. The trial judge said [ante, p. 18] :

It was the custom of the plaintiff and others coming in from the lane ,

which runs north and south, to use the vacant plot [that is appellant's back

lot] for the purpose of turning their trucks about after they had finished

with their business . This custom is sworn to by three witnesses and there

is no evidence to the contrary and I think the only fair inference that can

be drawn is that the defendant company, through its employees, was aware

of it and made no objection .

While reference to customary use is "for the purpose of turning
their trucks" to get out again, the evidence shows it was als o
necessary to do so for purposes of ingress .

It is suggested that this finding of the trial judge is mor e
sweeping than the evidence warrants . Only two or three wit-
nesses testified to this practice ; that, it was submitted, was not
sufficient evidence to establish custom and in addition no evidenc e
was offered to show knowledge on the part of the occupier .
Custom is not the appropriate term. Our inquiry is as to leave
and licence. On that point the trial judge made a finding o f
fact, viz ., that the respondent was there "by the leave and
licence of the defendant company ." There is evidence to support
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that conclusion. The view, as stated, disclosed that all car mark s
1939

	

bound for either place of business crossed appellant's lot . The

HIATT condition of the surface was as valuable as the evidence of eye -

v .

	

witnesses . Respondent might have examined for discovery a s
ZIEN AND

AcmE to appellant 's knowledge . The trial judge, however, was fre e
TowEL & to infer that owners over several years could not avoid knowledg e

LINEN
SUPPLY LTD . Of this practice . I am satisfied that a neighbourly accommoda -

Macdonald, tion was inferentially granted ; no doubt it still continues. I
J .A.

think, therefore, the learned trial judge 's finding that the plaintiff
was there by the leave and licence of appellant should not b e
disturbed.

Assuming, however, contrary to the view expressed tha t
respondent was a trespasser the trial judge would still hol d
appellants responsible for the accident . One is tempted to dis-
cuss it, although it is not necessary to do so . There is difficulty
in reconciling the decision in Excelsior Wire Rope Co . v . Callan,

[1930] A.C. 404, and Mourton v . Poulter, [1930] 2 K.B. 183 ,

where it is discussed with Robert Acidic di Sons (Collieries) v .

Dumbreck, [1929] A.C . 358 (for discussion see 17 Can . Bar
Rev. 445) . May one place a motor-car in motion either wa y
without first ascertaining that no one, whether a trespasser o r
not, is in his way? Is it a comprehensive and satisfactory
statement to say that there must be a deliberate intention to do
harm to the trespasser	 a malicious act ; or is reckless disregar d
of consequences enough ? Should we regard a motor-car as a
dangerous instrument and its use somewhat analogous to carry-
ing on blasting operations or as in Mourton v. Poulter to the
felling of a tree? Placing either object in motion by felling th e
one or propelling the other in any direction raises the question
whether or not it would be a wilful act of volition . Must the
trespasser assume that risk? It may be that humanitarian con-
siderations are at least as important as property rights and tha t
where danger to life or limb is involved the responsibility o f
the occupier may not be less because of the status of the victim.

Again is it necessary that the occupier must know that th e
trespasser is before him or behind him, or is it enough that h e
ought to know, having regard to modern conditions and densit y
of population ? These may be questions for later determination.
I offer no opinion at this stage .
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There is no question, in my opinion, that with leave and licence

	

C . A.
established the servant of the occupier did not exercise that

	

193 9

degree of care necessary to absolve his employer from liability .

	

WATT

I would therefore dismiss the appeal .

	

ZIENV .
ACM E

SLOAN, J.A . : This is an appeal from the judgment of Mr . TowEL &

Justice MCDONALD in an action wherein the plaintiff succeeded SUPPLY LTD .

in obtaining judgment against the defendants for damages for
personal injuries .

The defendant company operates a towel and linen supply
business and occupies premises at 1142 Granville Street in th e
city of Vancouver . At the rear of the building occupied by the
concern is a lot which extends eastward to a lane. Trucks of the
company were loaded at the rear of the building and approache d
the place of loading by driving from the lane over the vacant lot .

Next door to the premises of the defendant company was situat e
(at 1164 Granville Street) the business of a dealer in jun k
and it was the habit of those who wished to deliver material to
this dealer to approach the rear of his premises in trucks drive n
from the lane over the lot of the defendant company. Convenient
and ready access to the rear of the premises of the junk-deale r
could not be had direct from the lane to the lot at the back o f
his premises because of obstructions to this course at the lan e
end of the lot.

The plaintiff is a dealer in junk and possessed a truck . On
the day in question he drove from the lane over the property o f
the defendant company to the rear of 1146 Granville Street .
After transacting his business he then backed his ear into th e
lot of the defendant company preparatory to turning to face the
lane. When his car was in a position parallel to the lane facin g
south about 20 to 25 feet west of the lane and on the property
of the defendant company he noticed a truck coming south o n
the lane . He heard the gears of this truck being changed and
when he looked again this truck (one belonging to the defendan t
company and driven by the defendant Zien) was backing towar d
him. Hiatt started "screaming" but the truck still backed up
until it crushed Hiatt's arm with which he had endeavoured t o
fend off the impending collision . Zien admits he never saw
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Hiatt's truck behind him . It was, of course, clearly visible had
1939

	

he looked.

LIEN AND
Acm,E

	

defendants .
TOWEL &

LINEN

	

The first question for determination is whether there has bee n
SurrLY LTD . a breach of duty by the defendants toward the plaintiff for a s

sioa°, a .A Lord Wright in Lochgelly Iron and Coal Co. v. M'Jiullan,

[1934] A.C. 1, at p . 25, said :
In strict legal analysis, negligence means more than heedless or careless

conduct, whether in omission or commission : it properly connotes the

complex concept of duty, breach, and damage thereby suffered by the person
to whom the duty was owing .

In order to determine what duty was owing by the defendant s
to the plaintiff it is essential and indeed basic to an appreciation
of the obligations owing him that he be classed as a licensee o r
trespasser. The learned trial judge found that the plaintiff wa s
a licensee	 a finding based upon the evidence, including a view,
and I cannot say he reached the wrong conclusion.

What duty then did the defendants owe to the plaintiff a s
such licensee ? It is clear that they owed him a duty not to ac t
negligently toward him as a person whom they knew or ough t
reasonably to have known was lawfully upon the defendant' s
premises . As Cockburn, C.J., said in Gallagher v. Humphrey

(1862), 6 L.T. 684, at 685 :
The grantee must use the permission as the thing exists . It is a differen t

question, however, where negligence on the part of the person granting th e

permission is superadded. It cannot be that, having granted permission to

use a way subject to existing dangers, he is to be allowed to do any furthe r

act to endanger the safety of the person using the way . The plaintiff took

the permission to use the way subject to a certain amount of risk and danger ,

but the case assumes a different aspect when the negligence of the defendan t

—for the negligence of his servants is his—is added to that risk and danger .

(And see Charlesworth : The Law of Negligence, p . 188 and
Tough v. North British Railway Co., [1914] S.C. 291) .

The learned trial judge found that Zien was negligent in that
he "neither listened nor looked to ascertain whether anyone wa s
behind him," and that, in effect, is a finding of "superadded"
negligence and constitutes an actionable breach of duty towar d
the plaintiff.

HIATT

	

The question then is whether, under the circumstances I hav e
v.

	

briefly mentioned, Hiatt is entitled to recover from the
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The learned trial judge also held that the plaintiff even if a

	

C. A .

trespasser was entitled to recover, under the circumstances of

	

1939

this case, but I find it unnecessary to consider that aspect of the HIATr

matter.

	

V.
ZIEN AN D

Counsel for the defendants urged, as an alternative submis- Acme

sion, that the plaintiff was guilty of contributory negligence. I TLwEn&

have carefully read the evidence to find support of this conten- SUPPLY LTD .

tion but I am unable to say that the plaintiff could reasonably Sloan, J .A .

have avoided the consequences of the defendant's negligence .
He did all he could do under the circumstances and while he di d
not sound his horn I should think that loud shouts or "screams "
would be a more effective warning of an impending impact tha n
the sounding of a horn . He was not guilty of contributory
negligence, in my view, in driving his car to the place wher e
the collision occurred nor in remaining there .

There is nothing in the evidence to suggest, to my mind, tha t
he had any opportunity of either going ahead or backing up from
the place where he was stationed when he became aware of th e
imminent danger of the collision. Nor can I say that in endeav-
ouring to fend off the defendant's truck with his hand he wa s
the author of his own injury. That action, while unfortunate in
its result, was, as the learned judge has found, an instinctiv e
gesture in the agony of collision.

In the result I would dismiss the appeal .

Appeal dismissed .

Solicitors for appellants : Maitland, Maitland, Remnant &
Hutcheson.

Solicitor for respondent : E. A . Lucas.
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Dec . 4, 7 .

REX v. CARMICHAEL .

Intoxicating liquors—Interdicted person—Liquor io his possession—Con-
viction—Appeal by way of case stated—Affidavit of appellant required—
R.S .B .C. 1936, Cap . 160, Secs . 70 and 104 .

Section 104 of the Government Liquor Act applies to an appeal by way of

case stated from a conviction under said Act, and the affidavit require d

under said section must be made by the person appealing from hi s

conviction .

APPEAL by accused by way of case stated from his conviction
by James H. Mitchell, stipendiary magistrate for the county of
Yale, on the charge of having in his possession or under hi s
control, liquor, on July 26th, 1939, while an interdicted person ,
contrary to the provisions of the Government Liquor Act .
Argued before MANsow, J . at Vancouver on the 4th of Decem-
ber, 1939 .

McAlpine, K.C., for appellant.
II. W. lfcfnnes, for respondent .

Cur. adv. vult .

7th December, 1939 .

MANsox, J . : Case stated by James H. Mitchell, Esquire, a
stipendiary magistrate for the county of Yale . On August 9th,
1939, the magistrate convicted Carmichael at Oliver, in thi s
Province, for having in his possession or under his control liquo r ,
on July 26th, 1939, while an interdicted person, contrary to th e
provisions of the Government Liquor Act, R .S.B.C. 1936, Cap .
160 . The conviction is questioned upon two grounds : (1) That
there was no evidence that Carmichael was an interdicted perso n
on July 26th, 1939 ; (2) that Carmichael was not an interdicte d
person within the meaning of section 70 of the Governmen t
Liquor Act after July 21st, 1939 .

Preliminary objection was taken by counsel for the Crown tha t
no affidavit pursuant to section 104 of the Government Liquo r
Act had been filed by Carmichael—that this was an appeal an d
that therefore such an affidavit was necessary . That a case stated
is an appeal is not open to doubt. Vide Regina ex rel . Brown v .
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R . Simpson Co . (1896), 28 Ont . 231 ; 2 Can. C.C. 272, a

	

S.C .

decision of the Divisional Court of the old High Court of Justice
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of Ontario. To the same effect is the decision of the Appellate

	

REx

Division of the Supreme Court of the Province of Alberta in

	

v
CARMICHAEL

Rex v. Macdonald, 18 Alta. L.R. 39 ; 37 Can. C.C. 298 ; [1922]

	

—
2 W.W.R. 166. The Full Court of Nova Scotia took the same Manson, J.

view in Rex v. Coulter (1934), 8 M .P.R. 326 ; 63 Can . C.C. 60 ,
and in Rex v. Young (No . 1) (1934), 8 M.P.R. 323 ; 63 Can .
C.C. 62.

Counsel for Carmichael submitted that section 104 of th e
Government Liquor Act in any event applied only to appeal s
other than by way of case stated. The pertinent part of th e
section reads as follows :

No appeal shall lie from a conviction for any violation or contraventio n

of any of the provisions of this Act unless the party appealing shall within

the time limited for giving notice of such appeal make an affidavit before

any justice that he did not by himself or by his agent, servant, or employee ,

or any other person, with his knowledge or consent commit the offence

charged in the information ; and such affidavit shall negative the charge in

the terms used in the conviction, and shall further negative the commission

of the offence by the agent, servant, or employee of the accused, or any othe r

person, with his knowledge or consent ; which affidavit shall be transmitte d

with the conviction to the Court to which the appeal is given. . . .

There are no words limiting the application of the section t o
any one type of appeal. Provision for appeal by way of cas e
stated was in the Summary Convictions Act, now R.S.B.C. 1936,
Cap. 271, at the time of the passing of section 104, supra .

Appeal by way of case stated has been a well-recognized mod e
of appeal .for a great many years. It must be assumed that th e
Legislature was familiar with this mode of appeal when it passe d
section 104 . Furthermore, the obvious intent of the sectio n
was to prevent a person convicted from appealing unless h e
accompanied his appeal with an affidavit of innocence . The
Legislature had in mind "persons convicted" who might wis h
to appeal and not, I think, modes of appeal .

Reference was made by counsel for Carmichael to Rex ex rel .

McDougall v . Army & Navy Veterans Association of Regina ,
21 Sask. L.R. 189 ; 46 Can. C.C. 389 ; [1926] 3 W.W.R. 695 ,
a decision of the Court of Appeal of the Province of Sas-
katchewan. The latter Province has in its Liquor Act, R .S.S .
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1930, Cap. 232, a provision similar to our section 104, to wit,
section 143 . The provisions for appeal in Saskatchewan are con -

REx

	

tamed in The Liquor Act, to wit, sections 141 and 142 . The
v.

	

latter section specifically provides for an appeal by way of cas e
CAxaIICHAEL

stated. In section 143 (1) this language is used :
Manson, J. Except in case of an appeal from the dismissal of an information under

this Act, no appeal shall lie either under section 141 or under section 142 ,

unless the party appealing shall, within the time limited for giving notic e
of such appeal, deposit with the justice who tried the case, an affidavit tha t
he did not, by himself or by his agent, servant or employee or any othe r
person with his knowledge or consent commit the offence charged in th e
information .

The draftsman of the above-quoted section ex abundanti cautel a

referred to both sections 141 and 142 . In my view it was unneces-
sary to do so. While it is true that the provisions of section 10 4
of our statute may limit the right of appeal of persons convicte d
under the Government Liquor Act, and are perhaps to be strictl y
construed, nevertheless, I can find no indication that the sectio n
is not to extend to appeals by way of case stated . In my view th e
preliminary objection must be sustained. It follows that i t
becomes unnecessary for me to decide the other novel and inter-
esting point raised . The conviction will be confirmed .

Conviction confirmed .

McGINNES v. MURPHY .

Negligence—Damages—Boy nearly ten years old killed by automobile —
Action by father as administrator of son's estate—Claim under Admin-
istration Act—Claim also under Families' Compensation Act—Assess-
ment of damages—Avoidance of duplication of damages—R .S.B .C. 1936,
Cap . 5, Sec. 71 (2)—R .S .B .C. 1936, Cap. 93, Secs . 3 and 6 .

A boy nearly ten years old was struck and killed by an automobile driven b y

the defendant. In an action brought by the boy's father as adminis-

trator of the estate of his son, claiming damages under the Administra-

tion Act for the benefit of the estate of the deceased, and under th e

Families' Compensation Act for the benefit of the father and mother,

it was found that the defendant' s negligence was the sole and effective

cause of the accident . On the assessment of damages : —

S . C.

193 9

Dec . 7 ,
11, 12 .

1940

Jan . 9 .
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Held, that to prevent duplication of damages, it is necessary in the assess-

	

S . C .

	

ment of damages under the Administration Act to indicate the portion

	

193 9

	

of the amount allowed for loss of expectancy of life in being deprived

of the anticipated privilege of caring for his dependants . General McGINNEs

	

damages were assessed under the Administration Act at $5,000, of which

	

v.

$1,000 was ascribed to the element of deprivation of privilege of caring MURPH Y

for dependants . General damages were assessed under the Families '

Compensation Act at $1,000, but it was ordered that the general dam -

ages under the Administration Act should be abated to the extent tha t

the plaintiff and his wife were the beneficiaries under the administratio n

to the portion of said $5,000 ascribed to the deprivation of the privilege

of caring for dependants .

ACTION by plaintiff as administrator of the estate of hi s
deceased son, who was run down and killed by the defendant
owing to the negligent driving of his automobile . The plaintiff
claimed under the Administration Act for the benefit of th e
estate of deceased, and under the Families' Compensation Ac t
for the benefit of deceased's parents. Tried by MANSON, J . at
Vancouver on the 7th, 11th and 12th of December, 1939 .

L . H. Jackson, for plaintiff .
J. L. Lawrence, and H . D. Arnold, for defendant .

Cur. adv. vult .

9th January, 1940 .

MANSON, J . : At the trial of this action, a running down case,
I disposed of the issue of negligence, holding that the defendant' s
negligence was the sole and effective cause of the accident whic h
resulted in the death of Bernard Adam McGinnes, the infan t
child of the plaintiff, a boy of nine years and eleven months
of age .

The plaintiff sues as administrator of the estate of the decease d
son. He claims under the Administration Act, R .S.B .C. 1936 ,
Cap. 5, for the benefit of the estate of the deceased and under
the Families' Compensation Act, R .S.B.C. 1936, Cap. 93, for
the benefit of the father and mother .

Counsel for the defendant objected to the plaintiff's statemen t
of claim under the latter Act on the ground that the address o f
the mother was not given and on the ground that the occupatio n
of neither the father nor mother was given as required by sec-
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tion 6. An amendment was allowed at the trial which overcame
these two objections. Counsel for the defendant further objecte d
to the statement of claim under the Families' Compensation Ac t
on the ground that no particulars of "the nature of the claim "
were given . Section 6 reads as follows :

In every such action the plaintiff on the record shall, in his statement of

claim, furnish and set forth the names, addresses, and occupations of th e

person or persons for whom and on whose behalf such action shall be brought ,
and of the nature of the claim in respect of which damages shall be sough t
to he recovered.

The section had its origin in section 4 of 9 & 10 Viet ., Cap . 93 ,
which reads as follows :

And be it enacted, that in every such action the plaintiff on the recor d

shall be required, together with the declaration, to deliver to the defendan t

or his attorney a full particular of the person or persons for whom and o n

whose behalf such action shall be brought, and of the nature of the clai m

in respect of which damages shall be sought to be recovered .

The draughtsman of our statute, in attempting to moderniz e
the language of the English statute, did not, if I may say so,
do so in a particularly happy fashion. It will be noted that the
original Act required "a full particular of the person or person s
for whom and on whose behalf such action shall be brought." A
compliance with that language would necessitate the giving ,
inter aria, of the relationship of the person or persons to b e
benefited, whereas our section does no more than require that the
names, addresses and occupations of such persons be given an d
yet certainly the relationship of those persons is material . The
draughtsman of our statute, inadvertently doubtless, omitted
the word "particulars" after the first word "and" in the last
clause . Even with the insertion of the word "particulars" th e
clause has on its face none too clear a meaning . One would hav e
supposed, were the English statute not referred to, that it was a
stipulation requiring particulars of the relationship to th e
deceased of the person for whose benefit the action is brought .
Apart from the relationship, without further particulars, th e
nature of the claim is clear from the fact that the action i s
brought under the statute . The form of pleading prescribed b y
our rules appropriate to this type of action, namely, No . 4 of
Appendix C, p. 146 of the Supreme Court Rules, 1925, does no t
assist . In England the practice is well established . In Bullen

S. C .

1940

MCGINNEB

V .
MURPH Y

Manson, J.
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& Leake, 9th Ed ., p . 380, the appropriate precedent is set forth .
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Substantially it runs as follows :

	

194 0

Particulars pursuant to statute are delivered herewith [or, are a s
follows :—]

	

v
Names of the person [or, persons] on whose behalf the action is brought :— MURPHY

Eva, the widow of the deceased .

	

—

William, aged —, his son [or, illegitimate, or adopted son] .

	

J.

The nature of the claim in respect of which damages are sought :
The said C. D . was a	 in the employ of	 and was earning --

a week, and was the sole support of his said wife and children and by hi s

death they have lost all means of support and living [or, as the case may be] .

If the English practice is followed certainly everything
required by our statute will be complied with . Counsel for th e
plaintiff referred to Chapman v. Bothwell (1858), El. Bl. & El .
168 ; 27 LJ.Q.B. 315 ; 120 E.R. 471. There Lord Campbell,
C.J. observed [27 L .J .Q.B.] :

No doubt pecuniary damage has been held to be necessary to sustain th e

action, but is not the mere claim, as far as the declaration is concerned,

sufficient ?

At a later point the learned Chief Justice observed :
The question of pecuniary injury is a matter of evidence only .

The Court was unanimous in adopting the view expressed by
Lord Campbell . Counsel for the plaintiff relied upon the
Chapman ease which does not appear to have been overruled ,
although not in accord with the practice as laid down in Bulle n
& Leake, and it is noteworthy that the learned editors of Bullen &
Leake do not cite the Chapman ease . In my view the preceden t
given above is in accord with the general rules of pleading an d
ought to be followed here . The plaintiff did include a paragrap h
in his statement of claim as follows :

The plaintiff claims general damages against the defendant for the benefi t
of the parents of the said Bernard Adam McGinnes, whose death was cause d
as aforesaid.

Under the circumstances I do not feel justified in dismissing
the claim under the Families ' Compensation Act, although the
plaintiff gave no particulars as to the occupation of the decease d
boy, nor of the support which he was giving to his parents, nor
indeed did he allege anywhere in his pleadings except by implica -
tion that loss had been sustained by the parents by the death of
their son.

The question of damages to be allowed under the two statutes
remains to be determined . Under the Administration Act special

MCGINNES
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Manson, J .

damages are allowed in the sum of $28, being the amount of the
bills of the hospital and the physician .

General damages : The boy was in all respects in good health .
IIe was of bright disposition and obedient and helpful to hi s
parents to the extent of his ability having regard to his years .
In view of the fact that to the estate accrues the damage to th e
deceased by reason of loss of expectation of life, and that as Lor d
Wright said in Rose v . Ford, [1937] A .C. 826, at 853 ; 106
L.J.K.B. 576 :

One of the fruits of continued life is generally provision for dependants .

If that provision is made good by awards under the Fatal Accidents Acts ,
the loss consequent on the shortening of life may be deemed to be pro tanto

reduced .

I think it necessary in the assessment of damages to indicate th e
portion of the amount I allow for loss of expectancy of life which
I ascribe to the fact that the deceased was deprived of his antici-
pated privilege of caring for dependants . I think that is neces-
sary to prevent possibility of duplication of damages . While
Adamson, J. did not show the mathematical detail in his judg-
ment in Stebbe v . Laird (1937), 45 Man . L.R. 541 ; [1938] 1
W.W.R. 173, he, nevertheless, did do in substance exactly what
I propose to do in the case at Bar . He arrived at the result by
eliminating the factor common to both actions in his assessmen t
of damages under the Administration Act. In adopting the
course I have adopted here I am doing what I did in Mackenzie

v . Harbour and British Columbia Electric Ry. Co. Ltd, 53 B.C .
88 ; [1938] 2 W.W.R. 333 .

General damages are assessed under the Administration Ac t
at the sum of $5,000, of which amount I ascribe $1,000 to th e
element of deprivation of privilege of caring for dependants .

General damages are assessed under the Families ' Compensa-
tion Act at $1,000 .

There will be abatement in the general damages allowed unde r
the Administration Act to the extent that the plaintiff and hi s
wife are the beneficiaries under the administration of the portion
of the $5,000 ascribed to the deprivation of the privilege of caring
for dependants .

Judgment accordingly with costs .
Judgment for plaintiff.
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OBRADOVICH v. PROULX. s . C.
In Chambers

	

Insurance, automobile—Action against insured—Application of insurer to

	

193 9

be added as third party—Form of order—R .S .B .C. 1936, Cap . 136, Dec. 14, 15 ,
Sec . 175 (7) .

	

19, 22 .

	

On an application by an insurance company to be added as a third party in

	

194 0

	

an action in which the insured was a party defendant, it was ordered

	

Jan. 2 .

that the form of the order should follow that made in McDermid v .
Bowen (1937), 51 B.C . 401, except that there should be included a

direction to the effect that the fact that the assurance company is a

party to the action shall not be disclosed to the jury in case the tria l
is had by a judge with a jury.

MOTION by the Home Assurance Company of Canada to b e
added as a third party to this action under the provisions of sub -
section (7) of section 175 of the Insurance Act. Heard by
MANsoN, J. in Chambers at Vancouver on the 14th, 15th, 19th
and 22nd of December, 1939 .

W. H. Campbell, for plaintiff.
Denis Murphy, Jr ., for defendant.
Tysoe, for Home Assurance Company of Canada .

Cur. adv. vulg.

2nd January, 1940 .

MANSON, J. : The Home Assurance Company of Canad a
applies (a) to be added as a third party to this action under th e
provisions of subsection (7) of section 175 of the Insurance Act ,
being Cap . 133, R .S.B.C. 1936 ; (b) for an order that pleading s
shall be delivered as between the third party and the plaintiff
and the defendant and the third party and that the question of
liability of the assurance company to indemnify the defendan t
against the damages and costs, if any, awarded to the plaintiff
in the action and against his costs of defending the action b e
tried and disposed of in such manner as may be directed by th e
trial judge or by a judge in Chambers upon application afte r
the final disposition of the issues between the plaintiff and th e
defendant ; (c) that the time for pleadings be fixed ; (d) for an
order that the defendant do within ten days from the date o f

30
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service of the order deliver a statement of claim as against th e
third party, setting out the grounds on which he claims indemnit y
from the third party, and that the time for defence and reply a s
between the defendant and the third party be fixed ; (e) for an
order that as between plaintiff and the third party and the
defendant and the third party all necessary proceedings be take n
for the discovery and production of documents and that th e
plaintiff and defendant may examine the third party fo r
discovery pursuant to the Rules of the Court ; (f) for an order
that the third party be at liberty to appear by counsel and t o
defend this action and that the fact that the assurance company
is a party to the action shall not be disclosed to the jury in cas e
the action shall be tried by a judge with a jury ; (g) for an order
that the third party shall be at liberty to apply for a trial of this
action by a jury should it be so advised, and for an order tha t
the costs of this motion shall be costs in the cause to the plaintiff
and as between the defendant and the third party when the y
shall be disposed of by the judge presiding at the trial or other
final disposition of the issues raised between the defendant an d
the third party.

Subsection (7) of section 175 reads as follows :
Where an insurer denies liability under a motor-vehicle liability policy ,

it shall have the right upon application to the Court to be made a third

party in any action to which the insured is a party and in which a clai m

is made by any party to the action for which it is or might be asserte d

indemnity is provided by the said policy .

Question has arisen as to the appropriate form of the order .
That was considered by the learned Chief Justice of this Cour t
in McDermid v. Bowen (1937), 51 B .C. 401. The matter wa s
considered in Ontario in 1936 in Marshall v . Adamson, [1936]
1 D.L.R. 635. That case went to the Court of Appeal of Ontari o
and subsequently to the Supreme Court of Canada, vide [1937]
O.R. 872 ; [1937] 4 D .L.R. 292 and [1939] 1 D .L.R. 609. The
statute in Ontario is in the very words of the statute in thi s
Province . In the judgment of the Court of Appeal in th e
Marshall case, Middleton, J .A. states at p . 875 : [O.R . ]

An order was made adding the insurance company as a third party ,

directing the trial of an issue between the defendant and the third party

and permitting the insurance company's solicitor to withdraw as the defend -

ant's solicitor and substituting his own solicitor in his stead . The order
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permitted the third party to appear and take part in the trial of the issues

	

S . C .

between plaintiff and defendant : see Marshall v. Adamson, [1936] O .R . 103 . In Chamber s

This order was justified by the provisions of The Insurance Act, R .S .O .

	

194 0

1927, eh . 222, sec. 183, as enacted by 1932, 22 Geo. V., ch . 25, sec . 2, and

amended by 1935, 25 Geo. V., ch. 29, secs . 32-36, which constitutes an ORRADOVZC H

entirely novel procedure .

	

PROUL X
In the Supreme Court of Canada (the Marshall case is ther e
styled Provident Assurance Co . v. Adamson) Mr. Justice Davi s
who delivered the judgment of the Court refers to the third-part y
proceedings at p . 611 in this language : "In what is called the
third-party proceedings . . ." No exception seems to hav e
been taken in the Court of Appeal nor yet in the Supreme Cour t
of Canada to the terms of the order joining the assurance com-
pany as a third party . It is noted that the trial of the third-
party issue was a separate trial from that of the original issu e
in the action between the insured man, Marshall, and Adamson ,
though both issues were tried by the same judge, Mr . Justice
McTague . Vide Davis, J. at p . 614. I have perused the order
made by the learned Chief Justice in the McDermid case. It
seems to be substantially in its terms the same as the order mad e
in the Marshall case . I am advised by counsel that in thi s
Province similar orders have been made by three other learne d
members of this Court . The practice seems to be well establishe d
and there appear to be no special facts which would warrant a n
order different in form from that made by the learned Chie f
Justice, except that there should be included a direction to th e
effect that the fact that the assurance company is a party t o
the action shall not be disclosed to the jury in case the trial i s
had by a judge with a jury. Such a clause appears to have been
included in the McDermid order as drawn, but to have been
stricken out, as the registrar informs me, by consent .

It is ordered accordingly . Costs in the cause to the plaintiff
and as between the defendant and the third party they shall b e
disposed of by the judge presiding at the trial or other fina l
disposition of the issues raised between the defendant and th e
third party .

Order accordingly.

Manson, J.
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Nov. 16, 17 .

SLOAN v. MAUDE-ROXBY .

Action—Collision between motor-ears—Plaintiff injured—Settlement mad e
by plaintiff with adjuster of defendant's insurer—Binding effect of .

The plaintiff having sustained serious injuries resulting from a collisio n

between two motor-vehicles, was taken to a hospital . Fourteen days

later he was visited at the hospital by an adjuster of the insurance

company which had insured the defendant . The adjuster went to th e

hospital three times, and on the third occasion was attended by a

solicitor, who had prepared a release for execution by the plaintiff .

The release was signed by the plaintiff who received in consideratio n

therefor a cheque for $2,000 which he subsequently cashed.
Held, that although the plaintiff had received no independent advice excep t

that of the doctor in attendance upon him, and was not on equal term s

with the adjuster, and the amount received appeared to be inadequate

for the injuries received, the release was binding on him so as t o

prevent his maintaining an action for damages against the defendant .

ACTION for damages resulting from a collision between tw o
automobiles. The facts are set out in the reasons for judgment .
Tried by MAxsox, J. at Vernon on the 16th and 17th of
November, 1939 .

Lindsay, for plaintiff .
L. St. M . Du Moulin, and D. McK. Brown, for defendant .

MANSON, J. : The plaintiff was injured as a result of a col-
lision between two motor-vehicles, on the 12th of June, 1938 .
The plaintiff sustained quite serious injuries, including a com-
minuted fracture of the right femur, a broken nose, a mild con-
cussion and bruises of not so extensive a character . Fourteen
days later, plaintiff was approached at the hospital by th e
adjuster of the insurance company which had insured th e
defendant . The adjuster visited the plaintiff in the hospital a
second time a day or two later, and on a third occasion, i .e ., on
July 2nd, when the said adjuster was attended by his solicitor ,
who had prepared a release for execution by the plaintiff . The
release was given in consideration of the sum of $2,000, a
cheque for which amount was given to the plaintiff a day or two
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later, and a receipt given by him . The plaintiff in due cours e
cashed the cheque .

The matter comes before me now upon an issue as to whether
or not the release binds the plaintiff so as to prevent his succes s
in this action . The determination of the issue has given me ver y
considerable anxiety . It is impossible to be quite certain of al l
the material facts, particularly when the plaintiff is dependen t
upon his own evidence to a very great extent as 'co his menta l
capacity at the time he signed the release . If there was menta l
incapacity at that time, certainly the plaintiff is a very poo r
witness to testify with respect to his mental condition. The
plaintiff was, as he calls himself, a bushman, in other words, a
worker in the woods . He had a reasonably average education .
He appears to have taken his first year high school in Sas-
katchewan. He was poor, but whether penniless or not doe s
not appear ; but it would seem clear that his earning capacit y
prior to the accident was not great, and his work was intermit -
tent . Perhaps it is not fair to say that his capacity to earn mone y
was not great ; perhaps his capacity was quite average ; but he di d
not in the times through which we have been passing find it eas y
to get employment continuously. Two thousand dollars doubtles s
looked like a lot of money to the plaintiff, and one has consider -
able doubt as to whether he had any real appreciation of the
detail of the expense to which he would be put as a result of th e
accident, and altogether likely he had no real appreciation o f
the uncertainty of the period which would be required to recove r
from such injuries as he had sustained. The genus of the
adjuster is noted for its friendliness and tact. The adjuster in
this particular case is said to have been quite a friendly individ-
ual on the occasion of his first visit, which lasted something les s
than one hour, apparently, without disclosing why he was there .
On the second occasion he was more specific in his conversation ,
and in his friendly way arrived somewhere near the point, i .e. ,
what would the injured man settle for ? The injured man said
that he did not want to settle, and that he told the adjuster tha t
he had better wait a while ; but the adjuster pressed upon him
the advisability of settling, and told him that if he settled then
he would have his money and "would know where he was getting
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off at ." Doctor Alexander knew that the adjuster was negotiating
a settlement, and refused to give him any estimate of the prob-
able period of hospitalization beyond saying that with luck i t
might not be more than six months. He told the adjuster that
the figure of $1,500 which had been mentioned to him was no t
in his opinion an adequate sum ; and he told the adjuster furthe r
that he intended to tell his patientso . He did advise his patient
to that effect . The exact detail of his advice does not appear in
the evidence ; but I think I may infer that he went so far as to
discourage his patient from a settlement, certainly of $1,500,
and, possibly, from settling at all at that time . I do not think it
can be said that the patient and the defendant as represented by
the adjuster were on equal terms . The adjuster is a trained
individual whose business it is to obtain settlements on the bes t
terms possible from the standpoint of his principal . The plaintiff
had no independent advice other than the advice of the doctor .

p ing said that much, one must look at the other side of the
situation . The plaintiff signed a form of document which
appears to have been read over to hint, and . perhaps additionally
read by himself, and which he says now that he understood a t
the time. he signed. If the evidence went no further than th e
mere statement of the plaintiff that he understood at the time
that he signed I would not be disposed to take his statement a s
at al l ionclusive ; but .Ic re is other evidence, and evidence which ,

to me, r

	

] ; ;nt . The plaintiff is not a boy ; he i s
or age ; he is ,f

	

iueation, and he did not impress
;p ing dumb. Possibl be may have a streak of stubborn-

Cher too much self a ~surrl a ~, e .

	

v event, the fac t
, despite the fact that hi s accident was only tw o

vII1ks away, and the fact that be die- still in pain, although no t
apparently severe pain, he undertook, or rather did not refrai n

negotiating on his own behalf. True he did suggest to th e
adjuster that he wait awhile, taut he listened to the adjuster, wh o
figured .for him the length of his incapacity and . his .wages and
all the rest . „nd doubtless with ; 11 the guile that these expert
adju ten s r is n use of. Ile disc ilsse l the offer with the adjuster
of $1,500 ,ICI he ] I i <I ~i it, ;III fkr d to succumb for $2,000 .
Assuming th ;ll i!I I'e U :I^ 11~ ?I_ ; III on the part of the defendant,
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and no contributory negligence on the part of the plaintiff, I hav e
no hesitation in saying that $2,000 was an inadequate sum t o
the extent of $750 or $1,000. However, the plaintiff bargaine d
and took the responsibility for not acting on the advice of hi s
doctor . Ile conducted his own negotiations . Ile was a man of
average intelligence, 35 years of age, as I have pointed out. And
although he had no independent advice, and was not on equa l
terms with the adjuster as representing the defendant, I canno t
now permit the plaintiff to go behind the settlement which h e
made .

There will be no costs .
Action, dismissed.

HENN v. FOREMAN ET AL.
Pro 4/P47 t conveyances—Husband and wife—Jai -~ reditor of husban d

—Conveyance by husband to wife—Property fetid for by wife—Held in ,
trust by husband—Declaration by husband—1 n.lidity—Costs--R .S .B.C.
1936, Cap . 106 .

In an action by a judgment creditor of the defendant husband fora declara-

tion that a certn in (e of one-half interest in a lot in favour of hi s

wife, is a fradulent conve .ince under the Fraudulent Conveyances Act,

and is null and void :~ - against the plaintiff, the judgment was prove n

with failure to pay, although no execution was issued and it wa s

further submitted as indieia of intention to defraud, that on ibe day

before the plaintiff's fir-,t trial, he lot la qua -' ion was

	

a - c ~ _ '1 fo r
. _thin for .S .,

5 tt~_ but$1,000, and on ti P .

subsequently to the ;

was released. The

	

ration exeeu

	

ar s

prior to the impnno ;

	

,l

	

she lntab$rt d

that all the roar

	

It ALI . 0 1 their hoi

	

~ 111

	

i ~,~ I

	

Iri s

's estate, and tict.t

	

one-half interest i d

1st for her, and no evi~hsr-~

	

- riven that this

document. Evidence was 2.1 1 .

	

indep e n len t

prior to the purchase of the the wife

her father's esra O , and the lot was ptueLj

that a one-hnlf interest in the lot wa s

to enable hi ; id exercise the franchise .

ment on the trial .

. on

	

poi 1 . reversing the decision of MouFtiSO x

l

	

241st establish an intention to delay, hinder or ,'efraud

eredid1and one must look at all the eireumstanetis su r

transfer as to whether it was executed with that intent . lit vier

C. _1 .
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all the evidence it is wrang to find that the declaration signed by the

1939

		

husband was not genuine when the question was not put in issue a t

the trial . Both defendants gave evidence and were not challenged on

HENN

	

this point, and looking at the document in the absence of exper t
v .

	

evidence, it is reasonably clear to the layman that it was not prepare d
FOREMAN and executed recently. Treating it as bona fide, all suspicious circum-

stances in connection with the execution of the mortgages disappear .

They were given in the ordinary course of business. The action wa s

dismissed .

APPEAL by defendants from the decision of MORRIsON ,
C.J.S.C. of the 18th of April, 1939, in an action by the plaintiff
as a judgment creditor of the defendant Ralph P . Foreman, t o
set aside a conveyance of an undivided one-half interest in a
house and lot situate at Port Haney, British Columbia, and
made by the defendant Ralph P . Foreman to his wife Eileen
Foreman in December, 1938, on the grounds that the said con-
veyance was a fraudulent conveyance and against the provision s
of the Fraudulent Preferences Act and the Fraudulent Convey-
ances Act. The plaintiff sued defendants Ralph P . Foreman
and his wife Eileen Foreman as the registered owners of th e
property in question, and also one Olaf Sveere Krefting an d

* Mary C. Kennedy as mortgagees, but the action was discontinue d
as against the defendant Krefting before delivery of the state-
ment of claim. Judgment was given for the plaintiff as against
Ralph P . Foreman and his wife, but it was dismissed as agains t
Mary C . Kennedy.

The appeal was argued at Vancouver on the 16th of June,
1939, before MACDONALD, SLOAN and O'HALLORAI, J J.A.

A[cCrossan, K .C., for appellants : Under the Fraudulent Con-
veyances Act the plaintiff must prove that the conveyance i n
question was contrived and devised in fraud to defeat, hinder
or defraud creditors . The statute does not apply to bona fide

transactions made for good consideration . The conveyance herei n
was, on the evidence, a bona fide conveyance by a trustee, of land
which at all times was the property of the eestui que trust, who
owned the beneficial interest . No act of the trustee can prejudic e
the title of his cestu que trust : see Halsbury's Laws of England ,
2nd Ed ., Vol . 33, p . 194, sec. 347. No presumption of a gift
from a wife to her husband arises from a transfer into his name,
or into their joint names . The husband is presumed to be a
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trustee for his wife : see Halsbury's Laws of England, 2nd Ed. ,
Vol . 17, pp. 666-7 ; Mercier v. Mercier, [1903] 2 Ch. 98. The
bankruptcy of the trustee cannot affect the title . Actual fraud
must be proven : Ilickerson v . Farrington (1891), 18 A.R. 635 ;
Fisher v . Kowslowski (1913), 5 W.W.R. 91 ; W. Morris v . A.

Morris, [1895] A .C. 625, at p. 628 ; Robertson v. Robinson,

[1928] 2 D.L.R. 343, at p . 350 . The wife enjoys rights highe r
than those of a mere creditor : see The Molson Bank v. Halter

(1890), 18 S .C.R. 88, at p . 94. The onus is on the plaintiff to
prove fraud : see In re Johnson (1881), 20 Ch . D. 389, at pp .
393-4 ; Robert Dollar Co. v. Walker (1926), 36 B.C. 405, at pp .
410-11. Under the Fraudulent Preferences Act the plaintiff mus t
prove (a) That the grantor was insolvent ; (b) that the convey-
ance was made to defeat his creditors ; (c) that it has the effect of
giving a preference to a creditor. No evidence is given to prove
the essential matters aforesaid . The onus is on the plaintiff to
prove the insolvency : see Clarke v . Sutherland, [1917] 3 W.W.R.
624 ; McCrae v. White (1883), 9 S.C.R. 22, at p . 26. The
conveyance was in no sense a cloak to defeat creditors : see Union

Bank of Canada at al. v . Murdoch et al ., [1917] 2 W.W.R. 112 ;
Boulton v. Boullon (1898), 28 S.C.R. 592 ; Union Bank v .

Tyson (1915), 7 W.W.R. 1117 .
Norris, K.C., for respondent : The evidence clearly shows the

fraudulent intent of the parties . To ascertain this fact the Court
will look at the surrounding circumstances : see In re Holland.

Gregg v . Holland, [1902] 2 Ch . 360, at p . 372 ; Ex paste Mercer.

In re Wise (1886), 17 Q .B.D. 290, at p . 298 ; Twyne's Case

(1601), 2 Co. Rep . 212. Both appellants had knowledge of th e
County Court action. Ralph P. Foreman is a beneficial owner
of an undivided one-half interest in the property . The declara-
tion of trust must be looked upon with suspicion : see Phipson
on Evidence, 7th Ed ., 222 ; Koop v. Smith (1915), 51 S .C.R.
554, at p . 558. As to interfering with the findings of fact o f
the trial judge see McCoy v. Trethewey (1929), 41 B .C . 295 .
Their own evidence shows Ralph P . Foreman had a beneficial
interest in the property. The respondent's judgment was not
paid although demand was made for payment . This is sufficient
proof of insolvency : see Knox v . Shaw, [1927] 2 W.W.R. 494 ,
at p. 498 ; Hopkinson v . Westerman (1919), 48 D.L.R. 597.



474

C.A.

193 9

HEN N
V .

FOREMAN

	

BRITISH COLUMBIA REPORTS .

	

[Von .

The learned judge did not give credence to the appellant' s
witnesses .

McCrossan, replied .
Cur. adv . volt.

On the 12th of September, 1939, the judgment of the Cour t
was delivered by

XIACDONALD, J .A . : Appeal from a judgment of Moinrrsox ,
C.J .S .(" ., setting aside a transfer from husband to wife of a n
undivided half-interest in a small lot purchased originally for
$600 and registered in their names as joint tenants. Respondent
in an action for assault obtained judgment against the husban d
for $416.95 including costs . The submission is that, to avoi d
payment, the husband transferred his undivided one-half interest
in the lot to his wife . It is further submitted as imlicia of inten-
tion to defraud that on the day before the trial of the civi l
action for assault appellants jointly mortgaged the lot for $1,00 0
and on the day after judgment mortgaged it again for $2,000 .
Shortly thereafter the husband transf[[rr[[[l the undivided half -
interest to his wife subject to the n, [_ < . subsequent to the
issuance of the writ in this action 1~ " oud mortgage wa s
rele .[se[l .

dent to succeed must establish an intention to delay ,
hin[b or defraud creditors . One must look at all the circum -

surrounding the transfer alai determine whether or no t
i vv'as executed with the intent ai resit [ t . The evidence was very
scanty. A few admitted facts only v ore proven by respondent ,
viz ., the judgment : failure to pay althoz gh no leas
issued : the transfer to the wife and th e

In hoop v. ti lrzitli (1915), 51 S.C .~~.

	

sole of
chattels was' given by a brother finan

	

ui[aa.t

	

to hi s
sister' . It was held that where there

	

suspicion- circum -
stances in respect to a transaction L

	

t relatives the fact of
relationship put the burden of expl . .ion ul,ou the parties
thereto : also that the evidence of relatives should ` ` be scrutinize d
with :e and suspicion" (p . 558) . Accepting dii :s statement a s
'binding I am clearly of the opinion that n„i[nilmrts fully dis -

. A. declaration was prude 1, executed four



LIB' .]

	

BRITISH COLUMBIA REPORTS.

	

475

C . A.

193 9

years prior to the impugned transaction, signed by the husban d
and reading as follows :

Haney, B .C.
Dec . 23, 1934 .

	

HE N

In event of anything happening to me before the matter can be cleared up

	

a
by proper transfer I wish to acknowledge that all of the moneys used in

FOREMAN

construction of our home at Haney, B .C. [the lot referred to] come from

my wife's estate and that I hold a. one-half interest in the property in trus t

for her and will as soon as convenient give her a deed for the same .

Signed Ralph P . Foreman .

There is no evidence (nor is it a fair inference to suggest )
that this is not a genuine document . While objection was taken
to its admission no attempt was made by cross-examination or
otherwise to impugn it . Credible evidence too was given by
independent witnesses showing that prior to the purchase of th e
lot the wife obtained a substantial sum of money from he r
father's estate . Both parties testified it was purchased with he r
money, placed in a joint account . A real-estate agent wh o
attended to the transfer testified that title was placed in th e
hushatid 's nu me to enable him to exercise the franchise .

The Chief Ju s tice gave no reasons ; he merely directed that
Icat' be entered in terms of the statement of claim .

If vs . assume that all essential findings of fact were mad e
I would say, with re-la ct, it was clearly wrong, in view of al l
the evidence, to find Fiat the document. referred to was no t
genuine a fortiori when the question was not put in issue at th e
trial . Both appellants gave evidene .ird were not challenged .
on this point. Looking at the doe in i a nt too in the absence of
expert evidence it is reasonably clear to the layman at all . event s
that it was not prepared and executed recently .

We are not concerned with whether or inns a. valid
trust. It is enough to say that it was hen-- ily xeeuted and
negatives any attempt to defraud . Treating it as bona /ide al l
suspieious circumstances in connection with the execution of th e
morigng -> disappear . They were given in the ordinary course o f
business . Whatever may i n said of the right to execute them
jointl it would not ,

	

Ale question of intent to defea t
creditors .

I would, therefore, allow the appeal and dismiss the action .

Appeal allotted .
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8th December, 1939 .

This is a question of costs . Mr. Harper raised the point that
under section 28 of the Court of Appeal Act the costs should no t
follow the event where the title to real estate or some interes t
therein is in question. We construe that section to mean that ,
although by the first two lines, it is, apart from showing goo d
cause, mandatory that costs follow the event in all except th e
specified exceptions in clauses (a) to (d), there is a discretion
to make a similar order in cases covered by the exceptions . There
is no reason why the usual practice should not be followed in
this appeal .

Order accordingly .

Solicitors for appellants : McCrossan, Campbell & Meredith .

Solicitors for respondent : Harper & Anderson.

POWELL v . NORGREN : HAMMER, GARNISHEE .

Mechanic's lien — Wages of workmen — Judgment against employer—
Employer sells logs—Judgment creditor garnishees purchaser—Lien s
filed by workman—Purchaser fails to comply with sections 37 and 3 9
of Woodmen's Lien for Wages Act—R.S.B .C . 1936, Cap . 17, Sec. 10 ;
Cap . 310, Secs. 37, 38 and 39 .

Norgren, a logger, employed Johonson and Thorsen in his logging operations,

and on October 4th, 1937, he owed Johonson $72 .50 and Thorsen $88 .90 .

On October 5th, 1937, one Powell recovered judgment against Norgren

for $155 .42. Norgren sold his logs to one Hammer, a lumberman, an d

on October 15th, 1937, Powell, the judgment creditor, attached by a n

order issued under the Attachment of Debts Act, the moneys owing b y

Hammer to Norgren . On October 31st, 1937, Johonson and Thorsen

filed statements of claim of lien for wages under the Woodmen's Lie n

for Wages Act upon the logs and timber of Norgren . On October 27th,

1937, Hammer paid into Court $158 .85, being the sum he owed Norgre n

for the logs. It was held that the lien-holders had priority as agains t

the judgment creditor .

Held, on appeal, reversing the decision of LENNOX, Co . J . (MCQUARRIE, J.A .

dissenting), that the case turns on the construction of sections 37, 3 8

and 39 of the Woodmen ' s Lien for Wages Act. Section 37 provides tha t

a buyer of logs shall, before making payment therefor, require the selle r

to furnish a pay-roll or sheet of the wages and showing, if not paid, th e

amount of wages or pay due to the workmen, and section 39 obligate s

the buyer to retain "for the use of the workmen" the sum set opposite

their respective names which have not been paid . The requirements of

C. A .
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sections 37 and 39 of said Act were not complied with by the buyer

	

C. A.
Hammer, and in consequence there has been a failure to comply with

	

193 8
the conditions precedent necessary to the creation of a trust in favour

of the workmen in the fund in question. The workmen have no charge POWELL
or lien on the fund in Court, as it never became impressed with a trust

	

v .

in their favour . Their remedy was an action against Hammer under NORGREN

section 38 of said Act.

APPEAL by plaintiff from the decision of LENNOx, Co. J., of
the 6th of April, 1938 . The plaintiff recovered judgment
against the defendant for $155 .42, in the County Court of West-
minster on the 15th of October, 1937, and on the 15th of October ,
1937, the plaintiff having obtained a garnishing order agains t
the garnishee, said garnishee paid into Court the above sum an d
$6.10 costs on the 28th of October, 1937 . The claimants, Albert
Johonson and Joseph Thorsen filed liens under the Woodmen' s
Lien for Wages Act upon certain logs of the defendant on th e
21st of October, 1937, in respect of work done in felling said
timber for the defendant between the 15th of September, 1937,
and the 4th of October, 1937 . The defendant had sold the logs
to the garnishee and at the time the liens were filed the logs wer e
at the mill of the garnishee . On the application of the plaintiff
for payment out of Court to the plaintiff, the moneys paid int o
Court under the garnishing order, it was held that the lien-holder s
had priority on the proceeds of the logs as against the judgment
creditor.

The appeal was argued at Vancouver on the 17th of May, 1938 ,
before MARTIN, C.J.B.C., MACDONALD, MCQUARRIE, SLOAN and
O'HALLORAN, JJ.A.

McAlpine, K.C., for appellant : The learned judge erred i n
holding that the lien-claimants had any status or right to appea l
on the judgment creditor's application for payment out and h e
should have ordered payment out to the judgment creditor : see
McDonald v . Cocus Island Treasures Ltd. (1932), 46 B.C. 360 .

Adam Smith Johnston (Rennie, with him), for respondents :
The lien-holders have a prior claim against the logs under th e
Woodmen's Lien for Wages Act : see Levene v. Maton (1907) ,
51 Sol . Jo. 532 ; Tatro ff v. Ray (1934), 49 B .C. 321 ; Low e
Chong Company v. B.C. Coast Vegetable Marketing Board
(1937), 51 B .C. 559 ; The Leader (1868), 18 L.T. 767. The
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judgment creditor only takes subject to the equities . The judge
below did properly under section 16 of the Attachment of
Debts Act .

McAlpine, replied.
Cur. adv. volt .

10th January, 1939 .

MARTIN, C .J.B.C. : The appeal is allowed . We are unable
to take the view that was taken by the learned judge whose judg-
ment was relied upon to establish the trust, i .e ., Mr. Justice
Beck, in Pomerleau v . Thompson (1914), 5 W.W.R. 1360,
because we feel that our statute, under the circumstances of thi s
case, at most imposed an obligation, and created no trust .

Our reasons will appear more fully in the judgments tha t
will be handed down .

MACDONALD, J .A . : I would allow the appeal .

McQuARRIR, J .A . : With all due deference I must dissent
from the judgment of the majority of the Court. I agree with
the conclusions of Beck, J ., in Pomerleau v. Thompson (1914) ,
5 W.W.R. 1360. In addition to the authorities cited by Mr .
Justice Beck, I would refer to Levene v . Mtton (1907), 51 Sol.
Jo. 532, which is mentioned in the Annual Practice, 1938, p . 870 .

I would therefore dismiss the appeal .

SLOAN, J .A . : The facts upon which the proceedings belo w
and this appeal were founded are as follow :

Norgren was a logger and employed Johonson and Thorse n
in his logging operation. On the 4th of October, 1937, Norgren
owed the sum of $72 .50 to Johonson and $88 .90 to Thorsen for
labour and services performed by them in such logging operation
as "fallers . " On the 5th of October, 1937, one Powell recovere d
judgment against Norgren for the sum of $155 .42. The record
before us does not disclose the cause of action upon which th e
judgment was based . Norgren had been selling his logs to on e
Hammer, a lumberman, and on the 15th of October, 1937 ,
Powell the judgment creditor attached, by an order issued unde r
the Attachment of Debts Act (R.S.B.C. 1936, Cap. 17), the
moneys owing by Hammer to Norgren to an amount to satisf y
the judgment and costs of the attachment proceedings . On the



LIV.]

	

BRITISH COLUMBIA REPORTS .

	

479

C . A.

193 9

POWELL

V .
NORUREN

Sloan, J .A.

21st of October, 1937, Johonson and Thorsen filed statement s
of claim of lien for wages under the Woodmen's Lien for Wage s
Act (R .S.B.C. 1936, Cap . 30), upon logs and timber of Norgren.
On the 25th of October, 1937, Hammer was advised that th e
liens had been filed but on the 27th of October paid into Court ,
pursuant to the Powell attachment order, the sum of $158.83 .
This sum was owing by Hammer in respect to his purchase o f
these logs from Norgren upon which Johonson and Thorsen
claimed their liens but Hammer did not "suggest " that this sum
was claimed by the lien-claimants (section 14, Attachment o f
Debts Act) . Once the fund was in Court the contest then aros e
as to whether this sum should be paid out to Powell or to Johon-
son and Thorsen . We are not concerned with the actual logs o r
any rights of seizure thereof .

The learned judge below held Johonson and Thorsen entitle d
to the fund and Powell appeals to us to set aside this order .
Several grounds of appeal were advanced, some of a technica l
nature complaining of the procedure adopted below, but I pro-
pose to deal with this matter upon what I consider to be th e
substantial question, i.e ., who is entitled to the fund in Court ?

In my view the claimants Johonson and Thorsen have no lie n
upon these moneys. I reach this conclusion with reluctance
but can see no escape from it. It is clear that the Woodmen ' s
Lien for Wages Act was enacted for the purpose of protectin g
the right of woodmen to receive payment for "labour or services "
rendered in logging operations within the Province, and in m y
view it is the duty of the Court, where possible and necessary, t o
construe such a statute in favour of the woodmen in order tha t
the intent of the Legislature may be effectuated . I have
approached this case with that principle in mind but wit h
deference cannot reach the same conclusion as that reache d
below.

This case turns upon the construction proper to be placed upo n
sections 37, 38, and 39 of the Act in question .

Section 37 provides, in effect, that a buyer of logs shall, befor e
making payment therefor, require the seller to furnish a pay-rol l
or sheet of the wages and showing if not paid, the amount of
wages or pay due to the workmen . Section 39 then obligates th e
buyer to retain "for the use of the workmen" "the sum set
opposite their respective names which have not been paid ."
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It is apparent that if the buyer complies with the statutory
obligation set upon him by section 37 then by virtue of section
39, the fund in his hands becomes impressed with a trust in
favour of the unpaid workmen. In this case the buyer did not
comply with section 37 and in consequence, in my opinion, ther e
has been a failure to comply with the conditions precedent neces-
sary to the creation of a trust in favour of the workmen in th e
fund in question . It is true that the workmen cannot be sai d
to be responsible for the failure of the buyer to comply wit h
section 37 and it would appear unjust that they should suffe r
untoward consequences through no fault of their own but when
we consider section 38, it seems to me that the Legislature had
in contemplation this possible event and provided for it . By
section 38 a buyer making payment to a seller without requirin g
production of the pay-roll or wage-sheet is liable at the suit of
any workman for the amount of pay due and owing to him. In
my view the result is that when the buyer neglects to carry ou t
the statutory obligation contained in section 37 the fund in hi s
hand is free from any trust or charge in favour of the workmen
but as the penalty for the buyer's non-compliance with section 37
he renders himself personally liable, under section 38, at th e
suit of the workmen for those wages which are due and owing
to them .

In this case the workmen have no charge or lien on the fun d
in Court as it never became impressed with a trust in thei r
favour ; their remedy was an action against Hammer unde r
section 38 of the Act .

I have considered the judgment of Beck, J ., in Pomerleau v .

Thompson (1914), 5 W.W.R. 1360, 1362, wherein he held in a
similar case that the moneys in Court were "a fund upon which
the workmen and labourers have a lien for their wages ." I
regret I cannot reach that conclusion in this case .

With respect, the appeal is therefore allowed .

O'HALLORAN, J .A. agreed with SLOAN, J .A .

Appeal allowed, McQuarrie, J.A. dissenting .

Solicitor for appellant : D. J. McAlpine .

Solicitors for judgment debtor and garnishee : Whiteside &

Duncan.

Solicitor for lien-claimants : H. G. Johnston .
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Criminal law—Charge of counselling to commit arson-Dismissed on th e

trial—Appeal by the Crown—Non-direction and misdirection amount- May 4, 5, 16 .

ing to non-direction claimed—No objection taken by the Crown on the

trial .

On the trial a jury found the accused not guilty on a charge that he di d

unlawfully counsel William Eric Munroe to commit the crime of arso n

by counselling the said William Eric Munroe to wilfully set fire to

buildings and structures the property of the False Creek Lumber Com-

pany Limited . The Crown appealed and asked for a new trial on th e

ground of misdirection by the trial judge although no objection wa s

taken by the Crown to the charge on the trial .

Held, on appeal, per MARTIN, C.J.B .C . and SLOAN, J .A ., that the submission

that Crown counsel may remain in silence and take no objection t o

misdirection in favour of the accused nor ask for instruction upon a

relevant point of law on which there has been non-direction and then on

acquittal seek to place the accused again in jeopardy because of the

Crown's neglect to request a proper instruction is entirely foreign t o

the fundamental principles of criminal jurisprudence and therefore th e

appeal should be dismissed.

Per MACDONALU, MCQuaaaIE and O'HALLORAN, JJ.A. : On the objectio n

that failure by Crown counsel to object to the charge is fatal to the

Crown's appeal it is unnecessary to express a final opinion . The story

told by the youth who actually fired the mill and now undergoing

sentence, together with other witnesses, was so weird and fantastic

that if not unbelievable a jury acting fairly should not find the accuse d

guilty . Having regard to the nature of the evidence justice does no t

require that the accused should be placed in jeopardy a second time and

therefore the appeal should be dismissed .

A PPEAL by the Crown from the verdict of a jury acquit-
ting the respondent corain MoRRIsoN, C.J .S .C. on a charge
that he did in the city of Vancouver, on the 15th of May, 1938 ,
wilfully, without legal justice or excuse and without colour o f
right set fire to buildings and structures belonging to the Fals e
Creek Lumber Company Limited situate at 995—6th Avenu e
West, in the said city, and that he did unlawfully counsel William
Erie Munroe to commit the crime of arson by counselling said
William Eric Munroe to wilfully set fire to buildings and struc-
tures, the property of the False Creek Lumber Company Limited .
On the trial the charge of arson was struck out and the cas e
proceeded on the charge of counselling alone .

31
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The appeal was argued at Victoria on the 4th and 5th of May ,
1939, before MARTIN, C .J.B.C., MACDONALD, McQtiARRIE ,
SLOAN and O'HALLORAti, M .A .

A. B. Macdonald, K .C. (Hurley, with him), for appellant :
In April and May, 1938, the mill was in financial difficulties .
Munroe was superintendent of the mill . He had no financial
interest in it . He was paid $200 per month. We say there was
interference by the judge in rejecting evidence : see Rex v .

Cracknell (1931), 56 Can. C.C. 190 ; Rex v. Curlett (1936) ,
66 Can. C.C. 256, at p . 262 . We did not take any objection t o
the charge on the trial : see Rex v. Stoddart (1909), 2 Cr. App .
R. 217 ; Rex v. Bourgeois, [1937] 2 W.W.R. 97 .

McAlpine, K.C., for respondent : The appeal comes under
section 1014, subsection 2 of the Criminal Code. The jury was
not misled : see Rex v. De Bortoli (1927), 38 B .C. 388. Counsel
has a duty to take objection as to non-direction : see Nevin v .

Fine Art and General Insurance Company, [1897] A.C. 68, a t
pp. 7 .5-6 ; Regina v . Fick (1866), 16 U .C.C.P. 379, at p. 384 ;
Rex v. Jarvis Sr., [1937] 3 D.L.R. 29, at pp . 48-9 ; Rex v. Wil-

liams (1934), 49 B .C. 379, at p . 382 ; Rex v. Walker and Chinle y

(1910), 15 B.C. 100, at pp . 116-7 ; Rex v. Lew (1912), 17 B .C .
77 ; Rex v. Duckworth (1916), 26 Can. C.C. 314, at p. 361 ;
Reg. v. Theriault (1894), 2 Can. C.C . 444, at p. 455. A man
should not be placed in jeopardy twice : see Rex v. Mulvihil l

(1914), 19 B.C. 197.
Macdonald, in reply, referred to Rex v. Boak (1925), 36 B.C .

190 ; Rex v. Shandro, [1923] 1 W.W.R. 405 ; Rex v. Rasnzus-

sen, [1935] 1 D.L.R. 97 ; Rex v. Recalla, [1935] 4 D.L.R. 353 .

Cur. adv . volt .

16th May, 1939 .

MARTIN, C .J .B.C . : I have had the benefit of seeing the reason s
of my brother SLOAN and being in accord therewith I have not
much to add to what has been already said .

I agree with my brother in the way he "sums up" the moder n
practice in criminal cases of relaxing in favour of the accuse d
the civil rule requiring objections to a judge 's charge to be
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taken at the time, and with the Appellate Court of Saskatchewan
in Rex v. Curlett (1936), 66 Can. C.C. 256, 258 that said relaxa-
tion "should not apply to an appeal by the Crown ."

It is to be remembered that by section 1021 (8) of the Code,
On the hearing and determination of an appeal or any proceedings pre -

liminary or incidental thereto, under this Part, no costs shall be allowed

	

Martin,

on either side.

	

O .T .B.C .

Compare our recent decision hereon in Rex v . Crowe (1938) ,
53 B.C. 173 .

The practical, and grave consequence of this is that the Crow n
if its appeal is allowed for misdirection without objection, wil l
get a new trial because of its own oversight at the expense o f
the accused, though if it were a civil case it would even if suc-
cessful, in this Province, under section 60 of the Supreme Cour t
Act have to pay the costs of the appeal forthwith .

That an accused person, only too often without resources ,
should under such circumstances again be called upon to defen d
himself at his own continued expense against the unlimited
resources of the Crown is something so grave, so startling and
so entirely foreign to the history, theory, and practice of ou r
criminal jurisprudence, that till now it has never, to my knowl-
edge been advanced, and therefore should receive our primar y
consideration .

During the many years when, before I was elevated to thi s
Court upon its inauguration in 1909, I was a trial judge in thi s
Province, I endeavoured to preserve the "theory of our juris-
prudence" aptly cited by my brother SLOAx from Rex v .

De I3ortoli, 38 B.C. 388 ; [1927] S.C.R. 454, and it never
occurred to me that I could rely upon the prisoner in the dock,
or his counsel, if he had one, to point out to me any misdirection ,
or non-direction amounting to misdirection, in the accused 's
favour arising out of my charge : in other words I regarded,
and still regard, the prisoner 's counsel as briefed to defend, i n
all honourable ways, of course, not to convict his client, and it i s
no part of his duty to supply omissions or remedy oversight s
of Crown counsel which are of benefit to said client .

It is to be remembered that if the Crown can get one ne w
trial because of its own failures it can also get two or more of
them if it continues to err, with the shocking result that the
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subject would be crushed with a successive burden of costs, delay
and anxiety, and often languish long in gaol in default of bai l
in general and in particular under the novel provisions of section
1025A, Cap . 44 of 1938, Sec. 49, before a final and unassailabl e
conviction had been recorded against him, or indeed one o f
acquittal for him : in either case he would have undergone suc h
hardships, occasioned by the errors of the prosecution, that i t
might have been better if he had pleaded guilty at the beginnin g
of his trial, even if found innocent at the end .

The said ancient "theory" of the Court being vigilant t o
protect the interests of the accused was strikingly illustrate d
when in 1821 Mr. Richard Martin, M .P. for Galway (vide Die .
Nat. Biog. Vol. xxxvi ., p . 292) brought in his bill in the Hous e
of Commons to permit persons charged with capital crimes t o
make their defence by counsel (Capital Crimes Defence Bill )
he was met with the objection that it would only "result i n
unnecessary delay because the Court was counsel for the pris-
oner" and that "that there was seldom or never a case in whic h
the judge did not act as counsel for the prisoner" (Hansard ' s
house of Commons Debates, p . 945, February 27th, 1821), and
though leave was given to bring in the bill yet it was on 30t h
March (pp . 1511-4) negatived on second reading after stron g
opposition by the Attorney-General, Sir Robert Gifford, and th e
Solicitor-General, Sir John Copley, who, took the position that
"every assistance was afforded to prisoners upon their defence"
and that "the proposition would operate greatly to the prejudice
of those persons ." Fortunately for our civilization, and at lon g
last, on 17th February, 183€;, two years after the death o f
"Humanity" Martin in 1834, a new and enlightened Attorney -
General (Sir John Campbell, later Chief Justice and Lord Chan-
cellor) came forward to support a bill "to vindicate the law o f
England from a deep and disgraceful stain," which bill becam e
the "Prisoners' Counsel Act," 1836, 6 & 7 Will . IV., Cap . 114 ;
Ilalsbury's Statutes of England, Vol . 4, p. 459 ; lansard's
House of Commons Debates, 1836, pp . 497-500 .

It would not in my opinion add to our "enlightenment," over
one hundred years later, to hold that the result of this remova l
of a "stain" from our jurisprudence was to cast upon the pris-
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tain this appeal because to do so would be to violate a long estab-

	

—
Martin ,

lished and fundamental principle of public justice .

	

Q .J .B .C .

MACDONALD, J.A. : Appeal by the Crown from the verdict
of a jury acquitting the accused of unlawfully counselling one
William Eric Munroe to set fire to the property of the Fals e
Creek Lumber Company Limited. The plant was partially
destroyed . A new trial was sought because of objectional state-
ments made to the jury. The trial judge, MoRRrsoN, C.J.S.C . ,
in his charge said :

There is another thing I must tell the jury, that is that the Crow n

should show that the prisoner had the exclusive opportunity of doing wha t

he is charged with . Are you satisfied that he was the only one who coul d

have set fire to that mill ?

This of course imposes upon the Crown an impossible burde n
and there is no justification in law for the submission . A further
statement objected to by Crown counsel follows :

They [referring to four witnesses who testified against the accused ]

have made these suggestions because they come in here to try to send thi s

man to a life period in custody, which is the penalty for a verdict agains t

him for what he did, and any man who would do what the prisoner i s

charged with, deserves that ; no question about that .

I couple with the foregoing this further statement :
The only people interested were the insurance companies, and there i s

no doubt they are interested when a fire occurs properly, according to the

terms of the contract they have to pay, that is their contract, and you ca n

readily see that if they can show that the fire occurred in an improper way ,

they are not responsible to pay any money . If this man is sent to th e

penitentiary the insurance companies, I would think, would not have t o

pay a cent. That is another sprag which the defence are perfectly justified

in putting in the wheels of the Crown. He is defending himself from a lif e

sentence in the penitentiary .

The jury were told that if they convicted the accused the insur-
ance companies "I would think would not have to pay a cent ."
Counsel for the accused defended this statement . He submitte d
the question of insurance on the property entered into the cas e
and formed part of the evidence . I suggest it was not properly
part of the case for the Crown or for the defence to place befor e

This Court, therefore, should, in my opinion, decline to enter- V .
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the jury the intimation that they ought to acquit the accuse d
because in that event the insurance companies would be com-
pelled to recoup the company for the fire loss. I do not know
the terms or conditions of the fire insurance policies : it is not
in evidence . I only know that this statement to the jury is s o
highly objectionable that a mere statement of the facts dis-
closes it .

It will also be observed that the jury were told in words so
precise that there can be no doubt of the intimation conveyed ,
that if they convicted the accused he would receive a sentence
of life imprisonment in the penitentiary. At the time of th e
trial the maximum sentence was in fact not life but fifteen years.
I do not discuss whether or not the law, as it stood at the date
of the alleged offence, would apply ; in any event a trial judge
would not likely impose life imprisonment in view of the declara -
tion of Parliament known at the time of the trial . The question
of a possible life sentence is mentioned twice. The jury were
told that if guilty he deserved such a sentence "no question about
that" ; and again, that the accused was defending himself against
"a life sentence in the penitentiary ." Counsel for the accuse d
did not defend this statement ; again it is only necessary t o
state it to reveal its objectionable character .

No objection was taken by Crown counsel to the charge. It
was submitted that after planting in the minds of the jury con-
siderations not only improper but wholly extraneous to th e
case an objection, even if it led to modification or withdrawal
would not effect a cure . I think that is so . I prefer not to
join in the view expressed by the Chief Justice, that failure t o
object is fatal to the Crown's case. Whether or not the Crown
in that respect is in a less favourable position than the accuse d
may be decided when an occasion for doing so arises . I do not
find it necessary to express a final opinion on the point . I dis-
miss the appeal on grounds more favourable to the accused .

After carefully considering all the evidence I am of th e
opinion that the story told by the youth who actually fired th e
mill, and now undergoing sentence, together with other wit-
nesses, was so weird and fantastic that if not unbelievable a
jury acting fairly should not find the accused guilty . The trial
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judge would be within his rights in law in expressing his opinion
of the evidence . Having regard therefore to the nature of th e
evidence justice does not require that the accused should b e
placed in jeopardy a second time. A jury properly directed
ought to acquit .

I would dismiss the appeal .

McQUARRIE, J.A . : I agree with our learned brother MAC -

DONALD that it is unnecessary for us to render a decision on the
point raised by counsel for the respondent that because no objec-
tion was taken on the trial by counsel for the Crown to th e
charge to the jury this appeal should be dismissed. I am of
opinion that no substantial wrong or miscarriage of justice ha s
actually occurred in this case . I also think that the verdict can
be supported having regard to the evidence . Furthermore I do
not consider that a new trial would serve any useful purpose fo r
the reason that I think it would only result in another verdic t
of acquittal . I would therefore dismiss the appeal .

SLOA\, J .A . : The respondent Munroe was tried at th e
Vancouver Assize on a charge of unlawfully counselling anothe r
to commit the crime of arson. He was acquitted and from that
acquittal the Attorney-General appeals to us, alleging mis-
direction of the learned trial judge. It is common ground that
Crown counsel did not object below to the charge and counsel
for the respondent now maintains before us that because Crown
counsel failed to object below he cannot now be heard to com-
plain . This objection, if sound, determines this appeal i n
favour of the respondent and is an effective bar to our con-

sideration of the merits of the Crown's appeal . I have reached
the conclusion that the objection is well taken and that th e
appeal should be dismissed . Because of the scarcity of judicial
opinion upon the point I consider it advisable to state th e
reasons impelling me to form this opinion .

First it is necessary to consider what is the general rul e
applied in civil appeals with respect to the failure to objec t
below to the charge or direction concerning which complaint
is made to an Appellate Court . The general rule is restated
in

	

71 v . Fine Art and General Insurance Company, [1897]
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A.C . 68, at 76, in which it was held, in effect, that an objec -
1939 tion below is a condition precedent to the right to be heard t o

complain in an Appellate Court . See also Seaton v. Burnand,

[1900] A .C. 135 and in the Supreme Court of Canada ;
Thompson v . Fraser Companies Ltd., [1929] 3 D.L.R. 778, at

Sloan, S.A . 786 ; Johnston & Ward v. McCartney, [1934] S .C.R. 494, at
500 and Spencer v . Field, [1939] S .C.R. 36 .

In Regina v. Fick (1866), 16 U.C.C.P. 379, A. Wilson, J . ,
in delivering the judgment of the Court, imported the civil rul e
into criminal practice. He said at pp. 384-5 :

It has only to be added that there was no complaint made at the tria l

as to any point on which a direction was not given, nor upon which a n

erroneous or insufficient direction was given ; nor any request made that

any other or fuller charge should have been made than was made ; and, in

the absence of such an objection or request, it would be contrary to al l

practice to allow an objection to be raised at a time when it cannot b e

directly cured, and which, if it had been made at the proper time, might

have been remedied on the spot ; and in this respect there is no difference

between a civil and a criminal proceeding, at any rate when the prisone r

is defended by counsel .

In Rex v. Curlett (1936), 66 Can. C.C . 256, wherein the
Crown was appellant, Harvey, C.X.A., in delivering the judg-
ment of the Appellate Division of the Alberta Supreme Court ,
said at p. 258 :

. . . there seems no reason why the same rule that applies in civi l

cases as to non-direction should not apply to an appeal by the Crown as

the same reasons would seem to underlie both .

That judgment appears to be the latest authoritative pro.
nouncement on the subject on appeals by the Crown .

So far as appeals from conviction are concerned and with
respect to other views (see e .g ., Fisher, J .A., in Rex v. Jarvis Sr. ,

[1937] 3 D .L.R. 29, at 58) I am of the opinion the genera l
trend of authority holds that while it is the duty of counsel t o
object below (Rex v. Stoddart (1909), 2 Cr. App . R. 217, at
246 ; Rex v. Armstrong (1933), 59 Can. C.C . 177) failure to
do so is not necessarily fatal to the right of a convicted appellant
to raise the issue on appeal (Rex v. Walker and Chinley (1910) ,

15 B.C. 100, at pp. 108, 127, 132 ; Rex v. Lew (1912), 17 B .C.

77 ; Rex v. Warm (1912), 7 Cr. App. R . 135, at 137 ; Rex v .

Duckworth (1916), 26 Can. C.C . 314, at 345 ; Rex v. Recalla,

[1935] 4 D .L.R. 353, at 357 ; Rex v. MacDonald, [1939] 4

REX
V.

MUNROE
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D.L.R. 61, at 65), but while "the Court should be chary abou t
introducing estoppels against an accused" (Rex v . Droux (1936) ,
65 Can. C.C. 221, at 229) his failure to object may be an
element for consideration in the determination of the propriet y
of the charge and on the issue of apprehended prejudice to th e
accused. Rex v. Lew, supra; Rex v. Bagley (1926), 37 B .C.
353 ; Rex v. Hill (1928), 49 Can. C.C. 161, at p . 164 (leave to
appeal refused [1928] S .C.R. 156) ; Rex v. Melyniuk &

Humeniuk (1930), 53 Can. C.C. 296, affirmed 58 Can. C.C .
106 ; Rex v. Fred MacTemple (1935), 64 Can . C.C. 11, at
p. 20.

To sum up at this point it seems clear to me that while th e
civil rule was imported into criminal jurisprudence (althoug h
Barry, C.J.K.B., in Rex v . Rasmussen (1934), 62 Can. C.C .
217, at 235 thought otherwise) there has been a relaxation o f
the rule to the extent indicated on appeals by convicted persons .
I can find, however, no similar relaxation in favour of th e
Crown on appeals from acquittals . Indeed it would be strange
if it were so especially when consideration is given to the his-
torical position of the Crown in criminal proceedings and th e
necessity for holding to those ancient safeguards which surround
an accused on trial, perhaps for his life. The submission that
Crown counsel may remain in silence and take no objection t o
misdirection in favour of the accused nor ask for instruction
upon a relevant point of law on which there has been non-
direction and then on acquittal seek to place the accused agai n
in jeopardy because of the Crown's neglect to request a proper
instruction "when the matter could have been instantly rectified"
(Rex v. Lew, supra, at p. 78) seems to me to be an untenable one
and a contention which is basically unsound .

To uphold the Crown in a position of that kind would mean
that counsel for the accused would be forced to assume, while
defending his client, the duties of the prosecution. I cannot
subscribe to any theory which would force defence counsel t o
object to an instruction in the charge, even if improper in law ,
which operates in his favour and to the detriment of the Crown .

Nor do I think it the duty of defence counsel to be astute, i n
the case of non-direction, to request the Court to charge the jury
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against the interests of his client . Has defence counsel to do
all he can to assist in the conviction of the accused in order t o
obviate the possibilities of a new trial after acquittal becaus e
of misdirection or non-direction? Such a contention is foreig n

1t ROE
to my conception of proper obligations and duties of defenc e

'an' J .A. counsel . And what if the prisoner is undefended by counsel ?
In that case as MARTIN, J.A. (now C.J.B.C.) said in Rex v .

De Borloli (1927), 38 B.C . 388, at p . 392 ,
the theory of our jurisprudence is that the "Bench" in effect acts as counse l

for him, and is vigilant to see that nothing is done that would prejudice him .

Can it be said with any reason that because the "Bench" erred
in favour of an undefended prisoner without objection by Crow n
counsel that on acquittal the Crown can once more be permitted
to try the accused ? I think not . The Crown has tried th e
accused on terms of its own choosing and if the verdict is an
acquittal that is an end of it. Whether the prisoner is defended
or undefended when Crown counsel elects to go to the jury with -
out objection to the charge then he is in my opinion bound by th e
resultant verdict . And see Wexler v . Regem, [1939] 2 D.L.R.
673, in which Crown counsel was held bound by the trend of th e
trial below and the issues submitted to the jury without objection .

In the result I would dismiss the appeal for the reason s
indicated .

O'HALLORAti, J .A . : I concur in the reasons and conclusio n
of my learned brother MACDONALD . I would dismiss the appeal .

Appeal dismissed.
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of statute" — Judicial notice — Orders by Board under the Natural

	

Jan, 8,
15,27 .

Products Marketing (British Columbia) Act—Applicability to—R .S.B .C .	

1936, Cap. 165; Cap. 271, Sec. 103.

Section 103 of the Summary Convictions Act provides : "(1) No order ,

conviction, or other proceeding made by any Justice shall be quashed

or set aside, and no defendant shall be discharged, by reason of an y

objection that evidence has not been given of a proclamation or orde r

of the Lieutenant-Governor in Council, or of any rules, regulations, o r

by-laws made in pursuance of a statute of the Province, or of th e

publication of such proclamation, order, rules, regulations, or by-laws

in the Gazette . (2) Such proclamation, order, rules, regulations, and

by-laws and the publication thereof shall be judicially noticed ." On

appeal by way of case stated from a conviction for violation of order s

made by the British Columbia Vegetable Marketing Board :

Held, that said section should be strictly interpreted and does not clearl y

express an intention to include under the expression "rules, regulation s

or by-laws made in pursuance of a statute of the Province" an orde r

made by a board which receives its powers to make orders not from a

Provincial statute itself but from the Lieutenant-Governor in Council ,

who constitutes the board and vests in it certain powers pursuant t o

the provisions of the Natural Products Marketing (British Columbia )

Act . In the case of a prosecution for a violation of orders made b y

such board, said section 103 does not therefore authorize the magistrat e

to dispense with the necessity of evidence being produced before him

to prove the existence of the orders under which the charge is laid.

Said section neither authorizes nor compels the magistrate to tak e

judicial notice of the fact, and the conviction is quashed .

APPEAL by way of case stated by D . Gillies, Esquire, polic e
magistrate in and for the district of Burnaby, under the pro -
visions of the Summary Convictions Act. The facts are set out
in the reasons for judgment. Argued before FISHER, J. at
Vancouver on the 8th and 15th of January, 1940 .

Geo. A . Grant, for plaintiff .
Fleishman, for defendant .

Cur. adv. volt .

27th January . 1940 .

FISHER, J. : This is a case stated by D . Gillies, Esquire, police
gistrate in and for the district of Burnaby, under the pro-
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visions of the Summary Convictions Act, R .S.B.C. 1936, Cap.
271 . On November 29th, 1939, the magistrate found the sai d
Henry A. Fedler (appellant) guilty of the charge that h e
on Thursday, November 2nd, 1939, at Burnaby in the county of Westmin-

ster and in the area described in the scheme unlawfully did store potatoe s

without having the designated tags attached to containers contrary to the

form of statute in such case made and provided and orders pursuant thereto . "

The case is stated in paragraphs numbered and reading a s
follows :

4. At the hearing of the said information and complaint it was prove d

before me by oral evidence that the appellant on the date in question at a

location within the jurisdiction of the said police court, stored thirty-eigh t

sacks of potatoes in containers which were not tagged as required by th e

scheme and orders made in pursuance of the Natural Products Marketin g

(British Columbia) Act, chapter 165, R .S .B .C . 1936, and amending Acts .

5. It was thereupon contended by counsel for the appellant that the

charge should be dismissed for that the respondent had failed to prove an d

that it was necessary for him to prove that the scheme to regulate the

marketing of vegetables had been published in the British Columbia Gazette ,

and further that no copy of the British Columbia Gazette had been ten-

dered in evidence by the respondent and that no documentary evidence had

been adduced of any orders of the said Board .

5A. None of the said proclamation or notice, scheme, or orders wa s

exhibited or filed in the trial Rex v. Fedler .

6. I being of opinion that the charge in the said information and com-

plaint was in other respect proven and that as contended by the respondent

I should take judicial notice in and by virtue of section 103 of the sai d

Summary Convictions Act of the proclamations or notice of the Lieutenant-

Governor in Council approving and bringing the said scheme into effect an d

of the existence of an order or orders of the said Board prohibiting th e

storage of potatoes in untagged containers, matters which were actually in

my knowledge, found the charge proven and accordingly convicted th e

accused of the said charge.

7. The question for the opinion of the Court is whether, upon the above

statement of facts, the said determination was correct in point of law an d

what should be done in the premises .

The main contention of counsel for appellant before nie wa s
that the respondent had failed to prove and that it was necessar y
for him to prove the existence of an order or orders of the sai d
British Columbia Vegetable Marketing Board prohibiting th e
storage of potatoes in untagged containers. In reply to this
contention counsel on behalf of the respondent first refers to
Paley on Summary Convictions, 9th Ed ., 746, and submits tha t
the case stated states definitely there was some evidence befor e
the magistrate of the existence of an order in the premises and
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that this is sufficient and conclusive . Reading the case state d
as a whole, however, I think it is quite clear that the magistrate
does not state that there was any evidence produced before him
in Court proving the existence of any order but that he relie d
upon the contention of the respondent before him that he should
take judicial notice in and by virtue of section 103 of the Sum-
mary Convictions Act of an order or orders of the said Boar d
prohibiting the storage of potatoes in untagged containers . I
therefore come to deal with the contention of counsel for th e
respondent based upon said section 103 of our Summary Con-
victions Act, reading as follows : [already set out in head-note. ]

Counsel for the appellant refers to Paley on Summary Con-
victions, 9th Ed., 301-2 :

As regards the proof of bye-laws made under statutory authority other

than that referred to, the terms of the particular statute should be con-

sulted, and in the absence of any mode of proof being specified the party

relying upon the bye-law should be prepared with strict proof of complianc e

with the requirements as to the making and promulgation of the bye-la w

specified by the statute under which it has been made .

Reference is also made to Regina v. Bennett (1882), 1 Ont .
445, especially at p. 458, where Cameron, J . says :

I can find no authority for holding that Courts can without proof tak e

judicial notice of orders in council, or of their publication in the Officia l

Gazette without production of the Gazette . Production of a copy of th e

Official Gazette, printed by the Official Printer, would be evidence of the

passing of any order in council published in such Gazette. In the present

case it was essential to establish two things before the defendant could b e

found guilty of an offence under the Temperance Act ; first, the passing o f

an order in council under section 96 ; and secondly, its publication in the

Canada Gazette. These things have not been established, and the conviction

must therefore be quashed .

Salmond, Jurisprudence, 6th Ed., at p . 28, says :
A judge may know much in fact of which in law he is deemed ignorant,

and of which, therefore, he must be informed by evidence legally produced .

Conversely he may be ignorant in fact of much that by law he is entitled

judicially to notice, and in such a ease it is his right and duty to infor m

himself by such means as seem good to him . The general rule oil the matter

is that courts of justice know the law, but are ignorant of the facts . The

former may and must be judicially noticed, while the latter must be proved .

In Reg. v . 117 estley (1859), 29 L .J .M .C. 35 ; 8 Cox, C.C. 244,
at 250, Pollock, C .B. said :

The Court is bound to take notice of all statutes .

In Regina v . Dowslay (1890), 19 Ont. 622, Galt, C.J. said at
pp. 622-3 in part as follows :
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There were several objections raised but it is only necessary to consider

the first, viz. : There was no proof before the said justices of the peace, a t

the time of the said charge, of the existence of the said by-law under whic h

the conviction in question is alleged to have been made.

. . . In an affidavit filed on this application, Mr . Lawson states : " I

had the said original by-law with me in Court, and at the request of th e

said parties I read portions of the said by-law in the presence and hearin g

of said justice . "

It is manifest from the foregoing, that no copy of the said by-law authen-

ticated in the manner provided by the Act was produced ; and I fail t o

see how the justices of the peace could act on the production of a paper no t

by any officer of the municipality, but by the solicitor of the complainant ,

and alleged by him to be the original by-law, and it is not shown that thi s

paper was under the seal of the corporation .

In the case of In re Ramsden (1846), 3 D. & L . 748 ; 15
L.J.Q.B . 234, it was held by Wightman, J . that the Court coul d
not take judicial notice of any rules and orders which the Com-
missioners of the Court of Bankruptcy might have made under
the authority of 5 & 6 Viet., Cap . 122, Sec. 70 .

Having in mind the above authorities and what would appea r
to have been the law before the passing of, or apart from, said
section 103 of our Summary Convictions Act, I would say tha t
said section should be strictly interpreted . It is interesting t o
note that the section is different from a somewhat similar section ,
viz ., 1128 of the Criminal Code, R .S.C . 1927, Cap . 36 (which
was apparently passed in 55 & 56 Vitt . as section 894 of Cap.
29) in that the words "by the Governor in Council" or "by th e
Lieutenant-Governor in Council" do not appear after the wor d
"made." It would seem therefore that the rules, regulations o r
by-laws of which judicial notice must be taken cannot be limite d
to those "made by the Lieutenant-Governor in Council ." In
Rex v. Merman (1911), 19 Can. C.C . 445, it was held by the
Supreme Court of Nova Scotia on an appeal by the prosecuto r
from Patterson, C .C.J. that section 68 of the Summary Con-
victions Act of Nova Scotia, R.S.N.S . 1909, Cap. 161, a section
almost identical with our said section 103, requires judicial
notice to be taken of municipal by-laws . In view of such
decision I am not prepared to hold that judicial notice may no t
be taken of municipal by-laws though in the absence of suc h
decision I would have thought the terms of the particular statut e
as to the mode of proof specified should be consulted (see Paley,
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supra) . In any event, however, I think it may be said that
municipal by-laws are generally made in pursuance of a statut e
of the Province in . the sense that they are made by a council t o
which the power of making by-laws has been given by the statut e
itself. On the other hand, in the present case it is argued o n
behalf of the respondent that said section 103 allows and require s
judicial notice to be taken of any orders that may be made by
the said British Columbia Vegetable Marketing Board and th e
argument must be based upon the submission that such order s
are made in pursuance of a statute of the Province, viz ., the
Natural Products Marketing (British Columbia) Act, R .S.B.C .
1936, Cap . 165 . Having carefully considered such Act I think
it is quite apparent that the Act itself does not give any boar d
the power to make orders but authorizes the Lieutenant-Governo r
in Council to constitute a board and to vest in it powers to mak e
orders (see especially sections 4 (2) and 5 (a) and (k) of sai d
Act) . I also think that the general rule that facts must be
proved would make it necessary for the prosecution to prov e
that the board so constituted had exercised the powers vested in
it and made the orders in question herein before the magistrat e
could properly convict the accused of doing something contrar y
to such orders . This general rule should not be departed fro m
here unless an intention to allow the magistrate to dispense with
the necessity of evidence being produced to prove the existenc e
of such orders and to take judicial notice of the fact is clearl y
expressed by the words used in said section 103 of our Summar y
Convictions Act. One might say, with all respect, that, if th e
magistrate is at liberty to inform himself by such means as see m
good to him, other than by evidence produced in Court, as t o
the orders made by the Board and to say then that they ar e
matters "actually in his knowledge" (see case stated, paragrap h
6) he may misinform himself on matters vital to the accused .
Under such circumstances I am of the opinion, as already indi-
cated, that said section 103 should be strictly interpreted and I
am also of the opinion that the section strictly interpreted doe s
not clearly express an intention to include under the expressio n
"rules, regulations, or by-laws made in pursuance of a statut e
of the Province," orders made by a board which receives its
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powers to make orders not from a Provincial statute itself bu t
from the Lieutenant-Governor in Council who constitutes th e
board and vests in it certain powers pursuant to the provision s
of the said Natural Products Marketing (British Columbia) Act .

My conclusion on the case stated therefore is that said sectio n
103 did not authorize the magistrate to dispense with the neces-
sity of evidence being produced before him to prove the existenc e
of the orders under which the conviction in question is allege d
to have been made . In my view said-section neither authorize d
nor compelled the magistrate to take judicial notice of the fact .
The question asked in the case as aforesaid must accordingly b e
answered in the negative and the conviction quashed .

Conviction quashed.

-MRDOCII v. THE ATTORNEYGENERAL OF
BRITISH COLUMBIA.

Jan . 18, 19 .
March 7 . Criminal law—Murdcr—I'erdiet—"Not guilty on account of insanity"

Committed to mental home—Petition for release—Dismissed—Appeal—
Discretion of judge—Jurisdiction to interfere—Criminal Code, Secs .
966 and 969—R .S.B .C . 1936, Cap . 162, Sec. `? .

Petitioner's husband was tried for murder in 1932, and the jury's verdic t

was "not guilty on account of insanity ." The Court then ordered that

he be kept in safe custody at a Provincial mental home. In 1938 th e

wife petitioned for an order directing an inquisition as to her husband's

mental condition. She swore that she had seen him and spoken t o

him on numerous occasions at the home, and that for over two years

he had been sane. She gave no other evidence as to his mental con-

dition . The petition was dismissed .

Held, on appeal, affirming the decision of McDoNALD, J., that assuming th e

right to apply for an inquisition under section 4 of the Lunacy Act ,

said section and other relevant sections of the Act show the expresse d

intention of the Legislature to clothe the Judge in Lunacy with a wid e

discretion . The onus is on the plaintiff, and there is no evidence t o

support her statement that her husband has been sane for over tw o

years . The Court of Appeal ought not to interfere if satisfied that th e

learned judge has exercised his discretion judicially, and no groun d

has been shown that would justify interference .
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APPEAL by petitioner from the order of MCDONALD, J . of

the 19th of September, 1938, dismissing her petition for a n

order directing an inquisition whether her husband, David

Murdoch, is sane or insane . David Murdoch was tried in

November, 1932, for the murder of one Jean Nolan at Kelowna ,

on the 19th of January, 1932, and the jury brought in a verdic t

of not guilty on account of insanity . The Court then made a n

order that Murdoch be kept in strict custody. On the 6th of

December, 1932, an order in council was passed pursuant t o
section 966 of the Criminal Code, under which the Lieutenant -

Governor in Council ordered that Murdoch be remanded from

Oakalla Prison Farm to the Provincial Mental Home at Colquitz ,
where he is still in custody . On the 25th of January, 1932, th e

said Murdoch was committed for trial for murdering a police

officer on the same day that he murdered Jean Nolan, but h e

was not tried owing to his detention in the Mental Home .
The appeal was argued at Victoria on the 18th and 19th of

January, 1939, before MARTIN, C.J.B.C., MCQUARRIE and
O'HALLORAN, JJ .A .

Lucas, for appellant .
Hurley, for respondent, raised the preliminary objection tha t

there is no appeal. This is a verdict under section 966 of the
Criminal Code and there is the question as to whether it is a
verdict of conviction or acquittal. The case of Rex v. Ireland

(1910), 4 Cr. App. R. 74 was overruled : see Rex v. Machard y

(1911), 6 Cr . App. R. 272 ; Rex v. Hill (1911), 7 Cr . App. R.
26, at p . 28 ; Felstead v . The Director of Public Prosecutions
(1914), 10 Cr . App. R. 129, at pp . 135 and 140 ; Rex v. Trap-
nell (1910), 22 O.L.R. 219, at p. 222. He is not necessaril y
confined as a lunatic, but is undergoing imprisonment : see Re

Alexandre v . Duclos (1907), 12 Can. C.C. 278, at pp . 281-2 .
The jury should find that accused was guilty but was insan e
when he committed the offence : see The Queen v. Martin
(1854), 2 N.S.R. 322, at pp. 323 and 325 ; Rex v. Coleman
(1927), 47 Can. C.C. 148 ; Delorme v. Sisters of Charity o f
Quebec (1922), 40 Can. C.C. 218. Even in the ease of
acquittal he is delivered under the provisions of the Code : see

32
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Rex v. McAdam (1925), 35 B.C. 168, at p. 174. The question
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is whether he is imprisoned as a law-breaker or detained as a
MUBDOCH lunatic. Section 4 of the Lunacy Act is ultra vires of the

Tv.

	

Province in so far as dealing with criminal lunatics in relatio n
ATTORNEY- to release from or detention in custody : see In re Windham .

aFBRZTZSx Windham v . Giubilei (1862), 31 L.J. Ch . 720 .
COLIIMRIA

	

Lucas, contra : The Dominion cannot deal with the subjec t
outside the criminal law : see McKechnie on Magna Carta, 436 .
He is not undergoing punishment for his deed. Lord Reading
said in Fetstead v . The Director of Public Prosecutions (1914) ,
10 Cr . App. R. 129, that it was really a dismissal of the case .

Lucas, on the merits : The operation of the criminal law i s
exhausted. If an inquisition is ordered under section 4 of the
Lunacy Act the Criminal Code is no longer in question . It is
then determined whether he is sane or insane, and nothing more .
The crime is disposed of . Parliament has made provision for
his detention when the jury declare him insane . There should
not be an inquiry as to whether the insanity has run its course .

Hurley : Parliament says we will not register a convictio n
but you must be kept in custody. He is imprisoned as an
offender, and being restrained that is a punishment. Section 4
of the Lunacy Act cannot be invoked by or on behalf of th e
alleged lunatic with a view to his release. Secondly, if it can
be invoked for that purpose the material is insufficient to justify
the making of the order . 1 o person can apply for an inquiry
into his state of mind with a view to his release : see Ex part e

Gregory, [1901] A .C. 128 ; Heywood & Massey's Lunacy
Practice, 5th Ed., 8 . The Lunacy Act does not deal with libera-
tion, only with restraint. As to the second ground that the
material is insufficient, the affidavit in support is by the allege d
lunatic's wife. She is not an expert and the application shoul d
be supported by the affidavits of two medical men .

Lucas, in reply : If we cannot get him out under the Lunac y
Act, there is no remedy .

Cu . adv. cult .

7th March, 1939 .

MARTIN, C .J.B.C . : I would dismiss the appeal.
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McQCARRIL, J .A . : I agree that the appeal should be
dismissed.

O'HLALLoRAN, J .A. : David Murdoch was tried at the Vernon
Fall Assizes on the 10th of November, 1932, for the murder o f
one Jean Nolan at the City of Kelowna on the 19th of January ,
1932. The jury brought in a verdict of "not guilty on account
of insanity" at the time of committing such offence, and th e
Court thereupon made an order pursuant to section 966 (2) o f
the Criminal Code that he be kept in strict custody in the Pro-
vincial Mental Home at Colquitz until the pleasure of the Lieu-
tenant-Governor was known . On the 6th of December, 1932, an
order in council was passed pursuant to sections 966 and 96 9
of the Criminal Code directing that David Murdoch be kept in
safe custody at the Provincial Mental Home at Colquitz
until he should be delivered thence by due course of law . He
has been detained in custody accordingly .

On the 25th of January, 1932, David Murdoch was committed
for trial on a charge of murdering one Archibald McDonald, a
police officer at the city of Kelowna on the same day he was
alleged to have murdered Jean Nolan, but he has not yet bee n
tried on the said charge owing to his detention in the Mental
Home as aforesaid.

On the 26th of August, 1938, his wife Anna Murdoch launche d
a petition to the Judge in Lunacy under the Lunacy Act, Cap .
162, R .S.B.C. 1936, for an "order directing an inquisition
whether the said David Murdoch is sane or insane ." This was
supported by affidavit of the petitioner wherein she deposed :

I have seen and spoken with my said husband on numerous occasions at th e

said Mental Home and I say that for a period of two years prior to thi s

date, my said husband, the said David Murdoch, has been sane and of

sound mind .

No other evidence was adduced in support of the petition . In
answer the Deputy Attorney-General filed an affidavit, in para-
graph 6 whereof appears the following :

That I was present at the trial of the said Murdoch for the murder o f

Jean Nolan and heard the evidence of insanity produced on his behalf a t

the said trial upon which the jury reached their verdict, and from th e

evidence so adduced and from the reports received from Dr . Gee, a medica l
doctor and psychiatrist on the staff of the Provincial Mental Hospital,
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On the 19th of September, 1938, Mr. Justice MCDONAL D
.LA

	

dismissed the petition . This appeal is taken therefrom .
Counsel for the respondent the Attorney-General of the

Province, moved to quash the appeal on the grounds (1) that
the provisions of the Lunacy Act, supra, invoked by the appel-
lant do not apply to such a person as David Murdoch ; (2 )
alternatively if the Lunacy Act does apply, section 4 thereof
and other relevant sections are ultra vires as entrenching on
section 969 of the Criminal Code. In answer thereto counsel
for the appellant contended that the verdict of the jury "no t
guilty on account of insanity" was a verdict of acquittal and in
consequence the power of the Criminal Code was exhauste d
thereby and David Murdoch therefore left the domain of th e
criminal law and came within the domain of property and civi l
rights and that accordingly section 969 of the Criminal Code i s
ultra vires to the extent that it entrenches upon section 4 an d
other relevant sections of the Lunacy Act . It was admitted by
counsel that due notice had been served upon the Attorney-
General of Canada and the Attorney-General of British Colum-
bia as required by the Constitutional Questions Determination
Act, Cap. 50, R.S.B.C. 1936. Counsel for the appellant and
respondent discussed as well the legal consequences of a verdic t
of "Not guilty on account of insanity" in Canada compared with
a verdict of "guilty but insane" in England . We heard counse l
both for and against our jurisdiction . We also heard argumen t
on the merits and reserved judgment on the motion to quash as
well as on the main appeal .

Counsel for the respondent also questioned the jurisdiction
of this Court to entertain the appeal on the ground that th e
Judge in Lunacy was persona designata. This objection relat-
ing to an Act of the Legislature was overruled during argument ,

C. A .

	

who examined the said Murdoch on the 10th day of September, 1938, and

1939

	

from Dr. Dobson, a medical doctor and psychiatrist of Vancouver, who

	 examined the said Murdoch in 1932 and 1936, and from the supervisor o f

MURDOCH the Provincial Mental Home at Colquitz, who is in charge of the sai d

v.

	

Murdoch, I verily believe the said Murdoch is insane and is suffering fro m
TIlE

	

paranoia in its final stages, having fixed delusions of persecution, and that
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however, by reason of section 32 of the Interpretation Act, Cap .
1, R.S.B.C. 1936, vide Rex v . Chin Sack (1928), 40 B .C. 68 ,
MARTIN, J.A. (as he then was) at p . 72 .

The real issue as stated pointedly by counsel for the appellan t
is not the sanity or insanity of David Murdoch but rather th e
right of the petitioner on the evidence submitted to have hi s
sanity or insanity inquired into by inquisition pursuant to
section 4 of the Lunacy Act, supra, whereunder :

The Judge in Lunacy may, upon application, by order direct an inquisi-

tion whether a person is of unsound mind and incapable of managing him -

self and his affairs .

By reason of the view I have reached I shall assume in the
appellant ' s favour for the purpose of this appeal only, but
without so deciding : (1) that a person in Murdoch's position
may be entitled to apply for an inquisition under section 4 ,
supra, of the Lunacy Act ; and (2) that the said section an d
other relevant sections of the Lunacy Act are intra vires .

Section 4, supra, of the Lunacy Act confers a discretionar y
power upon the Judge in Lunacy . Counsel for the appellant
so admitted in answer to the Court during argument . Study of
the relevant sections of the Lunacy Act shows the expresse d
intention of the Legislature to clothe the Judge in Lunacy wit h
a wide discretion .

If it is satisfied that the learned judge has exercised his dis-
cretion judicially, viz ., according to common sense and accordin g
to justice, a Court of Appeal ought not to review it unless a
miscarriage of justice results from its exercise : vide Golding v .

Wharton Saltworks Company (1876), 1 Q.B.D. 374 (striking
out pleadings), James, L.J., p. 375, applied in Maddison v .

Donald II . Bain Ltd. (1928), 39 B .C. 460, MARTIN, J.A. (as
he then was) at p . 462 ; Jarnrain v. Chatterton (1882), 51
L.J . Ch. 471 (refusal to commit for contempt) . In re Wray

(1887), 56 L.J. Ch. 1106 (refusal to grant leave to issue a wri t
of attachment for contempt), Cotton, L .J., p. 1107 ; Mangan

v. Metropolitan Electric Supply Company, [1891] 2 Ch . 551
(trial by jury), Lindley, L .J. 553 ; and the House of Lords in
Evans v. Bartlam (1937), 106 L .J.K.B. 568, involving an
appeal from an order setting aside a default judgment—refe r
Lord Atkin at p . 571 and Lord Wright at pp . 574-6 .
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In my view it cannot be contended successfully that the learne d
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judge did not exercise his discretion judicially, viz ., according

MURDOCH to common sense and justice . As Lord Wright said at p . 574
v

	

in Evans v . Bartlam, supra, the appellant has not satisfied th e
THE

ATTORNEY- onus of showing that the discretion of the learned judge has bee n
GENERAL wrongly exercised and further at p . 575 :OF BRITIS H

COLUMBIA

		

The primary consideration is whether he has merits to which the Cour t

should pay heed ; if merits are shown the Court will not prima facie desir e
O'Halloran,

J .A.

	

to let a judgment pass on which there has been no proper adjudication .

Here the petitioner did not show merits ; she did not show an
issue to be tried, that is to say she did not make out a case t o
enable the learned judge to exercise a discretion in her favour .
She submits neither grounds nor qualifications upon which t o
base her positive statement, that her husband has been of "san e
and sound mind" for two years previous . The petition is no t
supported by an affidavit from a medical practitioner ; nor is i t
alleged that she had sought to have the patient examined by a
medical practitioner. Section 4 of the Lunacy Act, supra, i s
similar to section 90 (1) of the English Lunacy Act of 1890 .
Under the English practice the petition must be supported by
affidavits of two medical practitioners, who are required to se t
out the facts upon which their opinions are based 	 vide Hals-
bury's Laws of England, 2nd Ed.,Vol . 21, p . 306, and Heywoo d
& Massey's Lunacy Practice, 5th Ed., 2, 10, and 11. While
the Lunacy Rules which came into force in this Province on
the 1st of November, 1927, do not require affidavits of medical
practitioners in support, yet the onus is on the petitioner to
make out a ease ; this cannot be done on the mere statement o f
the petitioner without grounds for the statement nor qualifica-
tions to make the statement being shown .

Furthermore the learned judge had before him the affidavit
of the Deputy Attorney-General, supra, citing the opinion o f
two medical doctors and psychiatrists, as well as the superviso r
of the Mental Home to the effect that David Murdoc h
is insane and is suffering from paranoia in its final stages having fixed

delusions of persecution . . . .

This affidavit was neither cross-examined upon nor replied to .
The learned judge had before him not a mere conflict of affidavits ,
but an unsupported statement of the petitioner answered by the
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the opinions of three reputable specialists to the contrary . The
appellant's counsel, in my judgment, has failed entirely to satisf y
the onus of showing that the learned judge was wrong.

The appellant has not contended there was a miscarriage o f
justice . It was not included as a ground in the notice of appeal .
It does not appear, and no suggestion has been made that a
miscarriage of justice will result from the learned judge's exer-
cise of his discretion . It was not suggested either that th e
petition involves any property or property rights of the patien t
or the management of his affairs .

For these reasons no ground is shown that the learned judge
was wrong nor to justify interference with the discretion exer-
cised by him .

I would dismiss the appeal .
A ppeal dismissed .

REX AND CITY OF VANCOUVER v. WOODS .

	

C . A .

Municipal law—Freight motor-vehicle—Licence under Highway Act
Operation of vehicle within the city of Vancouver without a city licence march 13 ;

—Liability—B .C . Si-Os. 1921 (Second Session), Cap . 55, See . 163 (130)
April 17 .

—R .S .B .C . 1936, Cap. 116.

The defendant operates a freight-truck between Hope and the city o f
Vancouver, for which he holds a licence under the Highway Act cover-

ing a public freight-vehicle. On August 18th, 1938, defendant took his
truck into the city of Vancouver where he obtained a load of goods an d
then returned to Hope . A charge of using his vehicle for the purpose s
of his business within the city of Vancouver without procuring a
licence in respect thereof from said city was dismissed, and an appea l
by way of case stated to the Supreme Court, was dismissed .

Held, on appeal, reversing the decision of FISHER, J . (O'HALLORAN, J .A.
dissenting), that the section of the by-law of the city of Vancouver
under which the licence fee is imposed is in compliance with the powers

given by section 163 (130) of the Vancouver Incorporation Act, and a
licence under the Highway Act does not operate to prevent the city o f
Vancouver from imposing a licence on the respondent, or to prevent
his being charged as aforesaid and convicted .
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1939 APPEAL by the Crown from the decision of FISHER, J . of the
15th of February, 1939 (reported, ante, p . 25), dismissing a n

REX ANDCIT
Y of appeal by way of case stated from police magistrate Wood,

I T
VANCOUVER Vancouver, who dismissed a charge against the defendant tha t

WOODS at the city of Vancouver on the 15th of August, 1938, being a
person using a vehicle for the purposes of his business within
the city of Vancouver, unlawfully did fail to procure a licenc e
in respect thereof from the city of Vancouver and pay therefo r
the specified fee . The defendant resides at Hope, B .C. He i s
in the freighting business and operates a freight-truck between
Hope and Vancouver, and holds a licence under the Highwa y
Act covering a public freight-vehicle . This licence permits the
operation of a vehicle from Hope to Vancouver over the trans -
provincial highway, and from Hope to Spuzzum through Chilli-
wack, New Westminster, Choate, Emory Lodge and Yale. The
city contends that in addition to this licence the defendant must
take out a licence under City By-law No. 2296 and its
amendments .

The appeal was argued at Vancouver on the 13th of March ,
1939, before MARTIN, C.J.B.C., MACDONALD and O 'HALLORAN ,

M.A .

1lcTaggart, for appellant : The licence he has takes him t o
Vancouver, but the moment he enters the city he must have a
city licence : see The King v . F. R. Stewart & Co . (1928), 39
B.C. 401 ; Rex v. Sutherland (1930), 42 B.C. 367 .

Respondent, in person : The licence I have says I can driv e
on "every highway." The streets in the city of Vancouver ar e
included in the definition of "highway ."

Cur. adv. volt .

17th April, 1939 .

MARTIN, C.J.B.C . (per curiam) : The appeal is allowed, ou r
brother O'HALLORAN dissenting. We are of opinion, i .e ., my

brother MACDONALD and myself, that the Provincial licence
under which the accused was "operating his vehicle" (a freight-
truck) "from [terminus] Hope to [terminus] Vancouver on
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the [route] transprovincial highway" does not entitle him t o
do more at the most than merely to enter within the corporate
limits of Vancouver, but not after such entry to make delivery
of freight and also pick up freight for delivery within or withou t
Vancouver without limitation (which the appellant frankly tol d
us he was doing) without having obtained the ordinary cit y
licence that persons carrying on that sort of business within th e
corporate limits are required to take out . If the Provincial
licence had authorized delivery between the "centre" of Van-
couver and Hope, as cf. e .g ., in Rex v. Minister of Transport,

[1927] V.N. 128, wherein the motor-bus proprietors had a
licence from the corporation of Hull to "run a service betwee n
the centre of Hull and Hessle . . . of which about thre e
miles were within Hull," there would have been more, at least ,
to urge in support of the appeal .

O'HALLORAN, J .A. : I am in agreement with the conclusion
reached by Mr . Justice FISHER, from whose judgment this appeal
is taken. The respondent holds a "carrier's licence " for the
operation of a "public freight-vehicle" from Hope to Vancouver ,
issued by the Minister of Public Works of British Columbia ,
These "carriers' licences" and the rigid requirements surround-
ing their issuance were authorized by the Legislature in 193 0
and 1935 as amendments to the Highway Act in those year s
(refer section 62 et seq . of the Highway Act, Cap. 116, R.S.B.C .
1936) . In support of the city of Vancouver by-law under
which the respondent was charged we were cited the power give n
in the Vancouver Incorporation Act as revised, consolidated an d
amended in B.C. Stats . 1921 (Second Session), Cap. 35, Sec .
163, Subsec . (130), to pass, alter, and repeal by-laws :

For licensing all persons or corporations using any carts, wagons, trucks ,

or automobiles, or other conveyances, for the purpose of their business, an d

for classifying such carts, wagons, trucks, or automobiles ; for controlling

and restricting the weight and width of all loads and for differentiating i n

the fees to be imposed on such classes of carts, wagons, trucks, or auto-

mobiles.

Speaking for myself, I follow the view that there is no powe r
thereunder to license a "public vehicle" operated under the
respondent's "carrier's licence" and as defined in the subsequen t
amendments to the Highway Act . Even if the Vancouver
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Incorporation Act could be construed to include "public vehicles"
as defined in the Highway Act, yet I am of the view that, whe n
for the good and welfare of the people of the Province, includin g
the people of the city of Vancouver, the Provincial Legislature ,
as the parent legislative body (from which all municipal power s
spring) itself assumed the powers of prohibition, regulation an d
governance of "public vehicles" as defined in the Highway Act ,
such municipal power (if any) was thereby superseded .

The cited section of the Vancouver Incorporation Act pur-
ports to empower the municipality to control and restrict th e
weight and width of all loads . But these matters are specificall y
dealt with in the provisions of the Highway Act and regulation s
thereunder ; and the "carrier 's licence" issued to the respondent
contains specific and mandatory directions that the overal l
width of his truck shall not exceed seven feet, and the maximu m
freight load carried shall not exceed five tons . If under the
asserted power of the city of Vancouver to control and restric t
the weight of loads carried by "public vehicles" the responden t
were refused entry within its boundaries because of a city
by-law requiring a lesser maximum weight there could be little
doubt that the city would be trenching upon a power exercise d
by the department of the Provincial Minister of Public Works ,
under the provisions of the Highway Act.

A municipal by-law must be strictly construed which attempt s
to regulate or control the respondent's "carrier's licence" issue d
by the Minister of Public Works . The by-law should not be
given effect to unless the power is conferred upon the munici-
pality by the Legislature in express and unequivocal language .
Neither the language of the by-law nor the circumstances in
The King v. P. P. Stewart d Co . (192S), 39 B.C. 401 have
relation to the issue here ; it did not concern a "public vehicle . "

We were pressed by appellant's counsel with the contentio n
that the municipal by-law should be interpreted "benevolently" ;
we were referred to Kruse v. Johnson, [1S9S 2 Q.B. 91
(Mathew, J . dissenting) . That was a decision of a specially
constituted Divisional Court of seven members upon a br-law
attacked on the sole ground that it was unreasonable . The
authority of that decision is limited therefore to an issue involv-
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ing the reasonableness of a by-law . The issue here is not th e
reasonableness of the by-law, but the power of the city counci l
to pass it, if interpreted in the manner contended by th e
appellant .

The by-law in Kruse v. Johnson, supra, was to the effect tha t
no person should sing or play upon a musical instrument in an y
public highway within 50 yards of a dwelling-house after bein g
required to desist by a constable, or an inmate thereof . It was
passed under a statutory authority enabling the county counci l
of Kent to
make such by-laws as to them seem meet for the good rule and governmen t

of the borough and for the prevention and suppression of nuisances . . . . "

The appellant argued in that case that the statutory authorit y
to make by-laws was limited to acts which were, or in their
nature were likely to be, a nuisance or annoyance to others ; and
that it was unreasonable to hold that the singing of hymns unde r
the circumstances there set out was a contravention of the by-law.
It was in relation to the language of the by-law, the benevolent
language of the statute, and the appellant's argument that Lord
Russell of Killowen, C.J., was led to say at p. 99 :

. . . I think Courts of justice ought to be slow to condemn as invali d

any by-laws so made under such conditions on the ground of suppose d

unreasonableness.

In Hayes v. Thompson (1902), 9 B .C. 249, the Chief Justice
of British Columbia of that time (the Honourable GORDO N

HuxTER) stated at pp . 253-4 :
. . . the cases cited to the effect that I should be slow to hold th e

by-law unreasonable are not in point, as the question here is not whethe r

it is unreasonable or not, but whether the municipality has power to pass it .

Section 339 of the Vancouver Incorporation Act, supra, was
not referred to and is not in point. With great respect I am
unable to reach the same view as the majority of the Court, an d
would dismiss the appeal .

Appeal allowed, O 'Halloran, J .A . dissenting .

Solicitor for appellants : A. E. Lord.
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REX EX .REL. MUNROE v . ISLAND PACIFIC
OIL COMPANY LIMITED .

Jan. 20, 23 ;
March 7 . Fire Marshal Act—Regulations—Gasoline-pump and tank on kerb of stree t

—New pump installed after passing of regulations—Whether installa-
tion of new pump contrary to regulations—R .S .B .C. 1936, Cap . 100 ,
Sec . 46.

Under section 46 of the Fire Marshal Act, the Lieutenant-Governor in Coun-

cil may make regulations, inter alia, " (b) Regulating the manufacture,

sale, storage, carriage and disposal of any combustible, explosive o r

inflammable matter :" Under this section an order in council was passe d

as follows : "(5) No pump or measuring-device used for the purpos e

of retailing inflammable liquids shall hereafter be erected or installe d

on any public street or highway . Every pump or measuring-device

used in connection with a service station hereafter constructed or

equipped shall be so located that it will not be necessary for a motor -

vehicle to stand on the public street or highway while being service d

thereat."

Prior to the passing of the above order in council, the defendant operate d

a gasoline-pump installed on the kerb, part of the public street, wit h

a tank underneath . In May, 1938, he removed the old pump and sub-

stituted therefor in the same place a new and up-to-date pump for the

"disposal" of gasoline. The tank was not disturbed, but necessary

connections were made with the new pump . A charge that the defendant

unlawfully erected a pump or measuring device for the purpose o f

retailing inflammable liquids, viz., gasoline, on a public street in the

city of Victoria contrary to the provisions of the Fire Marshal Act

and the regulations made thereunder, was dismissed, and on appeal t o

the county court the magistrate's decision was affirmed.

Held, on appeal, reversing the decision of SRANDLEY, Co. J. (O'HALLoRAN ,

J.A. dissenting), that the Fire Marshal Act has general applicatio n

throughout the Province so far as it deals with fire hazards . The

installation of a "pump" is within the meaning of the regulation

referred to, and the defendant is guilty of the charge as laid.

APPEAL by the Crown from the decision of SHANDLEY, Co. J.
of the 8th of December, 1938, dismissing an appeal from th e
police magistrate at Victoria on a charge that the respondent
did on the 5th of May, 1938, unlawfully erect a pump or
measuring-device for the purpose of retailing inflammabl e
liquids on a public street, Courtney Street, in the said city ,
contrary to the provisions of the Fire Marshal Act and th e
regulations made thereunder . The respondent had an old
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gasoline-tank and pump close to the kerb, and where cars service d
would stand on the street at 615 Courtney Street . On the 5th
of May, 1938, a new meter-pump was installed in place of th e
old one, over the old tank . The new pump was a pump or device
for retailing gasoline.

The appeal was argued at Victoria on the 20th and 23rd o f
January, 1939, before MARTIN, C .J.B.C., MACDONALD and
O'HALLORAN, JJ.A.

C. L. Harrison, for appellant : The regulations are authorize d
by subsection (2) (b) of section 46 of the Fire Marshal Act .
Number 5 of the regulations provides that every pump or measur-
ing device shall be so located that it will not be necessary for a
motor-vehicle to stand on a public street . The question i s
whether putting in a new pump over the old tank is an infraction
of the Act : see Montreal v . Morgan, [1920] 3 W.W.R. 36. It
is not prohibition, it is regulation. There is prohibition to an
extent, but it does not come within prohibition proper : Clayton
v . Peirse, [1904] 1 K.B. 424, at p . 427 ; Re Karry and City of
Chatham (1910), 21 O.L.R. 566, at p. 573 ; Slattery v. Naylor
(1888), 13 App . Cas . 446 ; Craies's Statute Law, 4th Ed ., 276 .
That the by-law is not unreasonable see Scott v . Glasgow Cor-
poration, [1899] A.C. 470 .

Clearihue, K .C., for respondent : A pump proper consists o f
a pump and a tank. This is merely a repair by putting a new
pump on an old tank . This tank and old pump were there befor e
1931. In passing the regulations the idea was to preserve th e
old pumps. It says "no further pumps shall be hereafter
erected" and preserves the present rights of owners . All above
the kerb is new, and is simply a repair . The new pump simply
replaces the old one, and decreases the fire hazard : see Maxwell
on the Interpretation of Statutes, 8th Ed ., 19. The regulation s
do not refer to construction in Victoria, as by statute Victori a
is given control of pumps : see B.C. Stats . 1919, Cap. 97, Sec .
14 (1) . Acts must be consistent with one another : see Steen v .
Wallace, [1937] 3 W.W.R. 654 ; Grieve v . Edinburgh and Dis-
trict Water Trustees, [1918] S.C. 700. Delegated power must
be strictly construed : see Virgo v. The City of Toronto (1894),

C . A.
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22 S .C.R. 447 ; In re Clay (1886), 1 B .C. (Pt. 2) 300 ; Rex

v. Pope (1906), 4 W.L.R. 278. It is ultra Fires in so far as i t
deals with pumps on streets : see Marshall v. Blackpool Corpora-

tion, [1935] A.C. 16, at p . 22. The power to regulate canno t
be used to prohibit for a purpose outside of the Act : see Thomas

v. Sutlers, [1900] 1 Ch. 10, at p. 15 . This is a fire Act and does
not apply to the streets : see Maxwell on the Interpretation of
Statutes, 8th Ed ., 73 .

Harrison, in reply, referred to Bailey v . Regent, [1938]
S.C.R. 427 ; Willingale v . Norris, [1909] 1 K.B. 57, at p . 64 ;
Regina v . Petersky (1895), 4 B.C. 385 .

Cur. adv. vult .

ith March, 1939 .

MARTIN, C.J.B.C. : I would allow the appeal.

MACDONALD, J .A. : This is an appeal from the judgment o f
SHANDLEY, Co. J. An information and complaint was lai d
charging that on or about the 5th of May, 1938, the respondent
unlawfully erected a pump or measuring-device for the purpos e
of retailing inflammable liquids, viz ., gasoline, on a public street ,
in the city of Victoria, contrary to the provisions of the Fir e
Marshal Act and the regulations made thereunder . The magis-
trate dismissed the complaint and on appeal to His Honour

Judge SHA\DLEY his decision was affirmed . The section of th e

Fire Marshal Act (Cap. 100, R.S.B.C. 1936) authorizing th e
regulation in question is 46 (1) and (2) (a) and (5), reading

as follows :
46 . (1 .) The Lieutenant-Governor in Council may from time to tim e

make regulations for carrying out the purposes of this Act, including

matters in respect whereof no express or only partial or imperfect provisio n

has been made .

(2.) Without thereby limiting the generality of subsection (1), it is

declared that the power of the Lieutenant-Governor in Council to mak e

regulations shall extend to :

(b .) Regulating the manufacture, sale, storage, carriage, and disposal

of any combustible, explosive, or inflammable matter :

Under this section an order in council was passed containing
the following as clause 5 : [already set out in head-note . ]

C . A .
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The respondent for some time operated a gasoline-pump installed
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on the kerb, part of the public street, with a tank underneath .
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It follows that if section 46 (1) and (2) (b) of the Fire Macdonald ,
J.A .

Marshal Act was validly enacted (and that it not disputed) an d
section 5 of the order in council properly passed thereunder w e
are only concerned with a question of construction to see if th e
installation of the new pump, in substitution for the old, con-
stituted a breach of that regulation . That it is a "pump" or
"measuring-device" cannot be questioned. It is also used t o
retail an inflammable liquid, viz ., gasoline.

The respondent submitted that a "pump" or "measuring-
device" was not installed ; that an old pump only (renewal )
was displaced by a new one or repair work undertaken. I can-
not agree.

The tank or connections are not integral parts of the "pump "
just as a well is not a part of the pump used to draw water fro m
it. This was not, therefore, with respect, repair work or, a s
stated by His Honour, "the renewing of any part of an existin g
measuring-device" ; it was the installation of a "pump" within
the meaning of the regulation referred to. The pump is a
mechanical contrivance complete in itself erected to draw gasolin e
from the tank and it is used for the "disposal" of gasoline to
customers . It is, therefore, within the meaning of the words
used in the first sentence of clause 5 .

Nor can I with deference agree that the Provincial Fire Mar-
shal Act has no application to highways or public streets, becaus e
not mentioned therein. It has general application throughou t
the Province and in all places so far as it deals with fire hazards .

We were referred to the Victoria City Act, 1919, being Cap .
99, B.C. Stats . 1919, Sec . 14 (1) to show that this authority i f
given at all was conferred upon the city of Victoria . The section
referred to, however, does not deal with the regulation and dis-
posal of inflammable matter ; even if it did that would no t
prevent the Provincial Legislature in a general Act from exer-
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cising overriding powers on the same subject-matter. It is
deemed by Provincial legislation a fire hazard to locate a gaso-
line-pump on the street because in the event of a collision with
a truck or other vehicle a fire might ensue . To say that the
substitution of a new pump for an old one lessens the risk is no t
conclusive against this view. By preventing the installation o f
new pumps the old ones, through obsolescence, will gradually
disappear, thereby finally effecting the removal of all pump s
from the street and thus eliminating the hazard .

I would allow the appeal .

O'HALLORAN, J.A . : This is an appeal by the Attorney-Gen-
eral of British Columbia involving the validity of a regulatio n
made by the Lieutenant-Governor in Council under the Fir e
Marshal Act, Cap . 100, R.S.B.C. 1936. Under section 46 of
the said Act the Lieutenant-Governor in Council may make
regulations, inter cilia :

(2) (b .) Regulating the manufacture, sale, storage, carriage, and dis-

posal of any combustible, explosive, or inflammable matter ;

A material regulation made thereunder reads as follows :
[Clause 5 of order in council, already set out in head-note.]

The respondent Island Pacific Oil Company Limited wa s
charged before the police magistrate of the city of Victoria ,
that it :

On or about the 5th day of May, 1938, at the city of Victoria aforesaid ,

did unlawfully erect a pump or measuring-device for the purpose of retail-

ing inflammable liquids on a public street, to wit, Courtney Street, in the

said city of Victoria, contrary to the provisions of the Fire Marshal Ac t

and the regulations made thereunder .

The respondent conducted a "service station" ; it had a
gasoline-pump on "the sidewalk close to the street" used in con-
nection with this service station ; it was charged with installing
a new pump in lieu of the one already in place . The learned
magistrate held the respondent had not committed a breach o f
regulation No . 5, as it was conducting a service station con-
structed or equipped before the regulation came into force, an d
dismissed the charge.

The Attorney-General appealed then to SHANDLEY, Co. J. ,
the learned judge of the county of Victoria, who dismissed the
appeal on three grounds : (1) that the regulation refers only
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to the erection of an entire new measuring-device and does no t
refer to the repairing or renewing of any part of an existin g
measuring-device as he held was done in this case ; (2) the Fir e
Marshal Act gives no control over streets or highways, it s
authority being limited in section 46 (2) (f) to "buildings or
premises" ; and (3) that the regulation is ultra vires as it pro-
hibits the erection of a pump or measuring-device on a street o r
highway whereas section 46 (2) (b), supra, of the Fire Marsha l
Act gives power to regulate only and not to prohibit . From thi s
decision the Attorney-General appeals.

Counsel for the Attorney-General did not contend that sec-
tion 46 of the Fire Marshal Act confers the power to prohibit ,
but argued that regulation No . 5, supra, was regulatory only
within the power given by section 46 (2) (b), supra, for
regulating the . . . sale, storage . . . and disposal of any . .

inflammable matter .

His contention in brief was that the purpose of the Fir e
Marshal Act was fire-prevention, and that regulations for such
purpose obviously implied prohibition to the extent require d
for such purpose. In my view, the appeal should be dismissed
on either of two main grounds : (1) For the reason given by th e
learned police magistrate, viz ., that regulation No. 5, supra .
does not apply in the present instance, for the service station i n
question was constructed and equipped before the regulatio n
came into force ; and (2) as found by His Honour Judg e
SI ANDLEY, regulation No. 5 is prohibitory whereas the power
to regulate only is given in the parent statute .

As to the first ground : In the second and "master" sentence
of regulation No. 5 the test is not whether the gasoline-pum p
is constructed or equipped thereafter but it is whether the service
station is constructed or equipped thereafter . Therefore, regula-
tion No. 5 has no application to gasoline-pumps thereafter erected
in existing service stations, such as the present, but is restricte d
in its application to gasoline-pumps erected thereafter in service
stations constructed or equipped after the regulation came into
force . The language of the regulation would imply that th e
prevention of possible fire-danger from this source was mad e
secondary to the protection of present investments in existin g

33
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service stations. As a matter of fact there was little, if any ,
evidence of fire-danger in this case.

As to the second ground that regulation No . 5 is prohibitor y
whereas the power to regulate only is given in the present
statute . Studying section 46 (2) of the Fire Marshal Act ,
supra, we find that in subsections (a) and (b) the word "regu-
lating" alone is used, whereas in subsections (c), (d) and (f)
the words "regulating or prohibiting" are both used . This alone
is sufficient in my view to compel the conclusion that when the
word regulate alone is used in section 46 (2) (b), supra, it was
not intended to include prohibitory powers . A power to regulate
as distinct from a power to prohibit implies the continued exist-
ence of that which is to be regulated . Regulation may imply
restriction it is true ; but restriction in itself denotes continuance
of the condition regulated but in a lesser degree . Elimination
of gasoline-pumps on streets or sidewalks prohibits their con-
tinuance ; it is prohibition and was so found as a fact by th e
learned county court judge. The evidence left him no alter-
native. He had before him the known circumstances to whic h
the regulation was being applied . Regulation on the other hand
implies the continuance of gasoline-pumps on streets or sidewalks
but subject to restrictions which do not prohibit them . As state d
by Lord Davey, who delivered the judgment of their Lordship s
in the leading case of Municipal Corporation, of City of Toront o

v. Virgo, [1896] A.C. 88, at p. 93 :
No doubt the regulation and governance of a trade may involve th e

imposition of restrictions on its exercise both as to time and to a certain

extent as to place where such restrictions are in the opinion of the publi c

authority necessary to prevent a nuisance or for the maintenance of order.

But their Lordships think there is marked distinction to be drawn betwee n
the prohibition or prevention of a trade and the regulation or governanc e
of it, and indeed a power to regulate and govern seems to imply the con-

tinued existence of that which is to be regulated or governed .

It should be remarked that no question of nuisance or main-
tenance of order was urged in this appeal.

The language of section 46 (2) of the Fire Marshal Act indi-
cates by the use of the words "regulate" and "prohibit" in appo-
site parts of the same section, that it was intended to emphasize
the distinction between the two. It should be clear therefor e
that when the Legislature intended to give power to prohibit,
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it did so by express words—vide Municipal Corporationo f City
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In neither Slattery v. Naylor (1888), 13 App. Cas. 446 nor o'H,I ran,

Re Karry and City of Chatham (1910), 21 O .L.R. 566 (Mere-
dith, J .A. dissenting) was the power to prohibit and the power
to regulate given in the same or related sections of the parent
statutes . The Slattery case was not considered in point i n
Municipal Corporation of City of Toronto v . Virgo, supra,
although it was cited in argument and both Lord Macnaghte n
and Sir Richard Couch sat as members of the Judicial Commit -
tee in both appeals . In any event Re Harry and City of Chat -
ham, supra, must be read in the light of a decision of the Ful l
Court of this Province in Rex v . Sung Chong (1909), 14 B .C .
275 (HLNTxn, C.J.B.C., IRVING and Monnisox, JJ., HUNTER ,
C.J.B.C. dissenting) which followed Municipal Corporation of
City of Toronto v. Virgo, supra.

The city of Victoria has been given extensive powers to pas s
by-laws for the prevention and suppression of fires under sub -
sections (77) to (88) of section 59 of the Municipal Act, Cap .
199, R.S.B.C. 1936, including the prevention and regulation
of trades dangerous in causing or promoting fires ; also under
sections 46 (4) and 47 of the Fire Marshal Act, supra, it i s
provided :

46. (4 .) Nothing in this Act shall prevent any municipality from making
by-laws relating to any matter within the scope of this Act, but every by-la w
so made shall have effect as long and as far only as it is not repugnant t o
any provision of this Act or the regulations .

47. Nothing in this Act shall absolve a municipality from its duty t o
enforce any law or regulation relating to any matter within the provisions
of this Act .

The city of Victoria has wide powers of prohibiting, author-
izing and regulating the construction, use or maintenance o f
gasoline-pumps on its streets and sidewalks, for in addition to
section 59 (231) of the Municipal Act, supra, by section 14 of
the Victoria City Aet, 1919, Cap . 99, B.C. Stats . 1919 :
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14 . It shall be lawful for the Council to make, alter, or repeal by-laws

1939

	

for or in ' relation to any of the following matters, namely :

(1 .) For authorizing, regulating, or prohibiting the construction, placing ,

llux

	

use, or maintenance, on, under, or over any public sidewalks or streets i n
v .

	

the municipality, of pumps, stands, tanks, pipes, hose, or fixtures for th e
1sLAND

	

supply or delivery of gasoline, oil, air, or water, . . . , and whether al l
PACIFIC

or any part thereof have been heretofore or shall hereafter be so constructed ,
OIL Co . LTD .

placed, used or maintained . . . .
o'HallAoran, While we are informed by counsel, that the city of Victoria ha s

not exercised these wide powers of prohibition and regulatio n
yet it should not be in doubt that gasoline-pumps could not hav e
been erected on the streets or sidewalks of Victoria or at leas t
could not be allowed to remain there without the tacit consent
or authority of the city council whether considered from th e
viewpoint of construction or street regulation as such, fire-pre-
vention as such or from these united viewpoints . One would b e
slow to believe that the Legislature intended to give to a Pro-
vincial authority under the term regulate alone, the power t o
prohibit the replacement of gasoline-pumps on the streets o r
sidewalks of Victoria, the erection and continuance whereo f
could not have occurred without the authority of the city council
which has full power of prohibiting and regulating the same ;
and more particularly so when the city of Victoria fire chief i s
a local assistant to the fire marshal—vide section 6 of the Fir e
Marshal Act, supra . For these reasons I would dismiss th e
appeal .

Appeal allowed, O 'Halloran, J .A. dissenting .

Solicitor for appellant : C. L. Harrison .

Solicitor for respondent : J. B. Clearihue .
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CORPORATION OF THE CITY OF VICTORIA AND C. A .

IRWIN v. CORPORATION OF THE DISTRICT
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OF OAK BAY .

	

May 12, 22 ;
Sept. 12 .

Water works—Supply from city of Victoria to municipality of Oak Bay —
Cost of water furnished—B .C. Stats. 1873, Cap . 20 ; 1911, Cap . 71 ,
Sec 1 ; 1925, Cap . 69, Sec . 13.

The city of Victoria was incorporated in 1862 (the incorporating Act having

been repealed in 1867), and its water supply was obtained from El k

Lake and Beaver Lake . In 1873 an Act was passed by the Legislature

authorizing the city to construct a water-works system and empowerin g

the city to supply water to consumers within its limits and to resident s

of areas contiguous to the city . Oak Bay was incorporated in 1906, and

from 1906 to 1909 residents of Oak Bay were supplied by water directl y

from the city . In 1909 an agreement was entered into between the cit y

and the corporation of Oak Bay whereby the city supplied the corpora-

tion with water instead of directly to the individual residents . In 1909

the city was authorized to extend its water works to include Sooke

watershed (to be completed in eight years) . In 1889 The Esquimalt

Water Works Company came into existence with statutory authority t o

supply water from Goldstream watersheds to certain areas (not includ-

ing the corporation of Oak Bay) and in 1911 at the instance of the

corporation, the Oak Bay Act, 1910, was amended by inserting section 27 ,
by which The Esquimalt Water Works Company was given power t o

sell water to Oak Bay, and the Schedule to the Act provided that upo n

the completion of the Sooke water system, the city could supply Oak Bay

with water. This Act was never put into effect with relation to Oak Bay ,

and the city continued to supply water to Oak Bay as before until 1925 ,

when the city expropriated the works of The Esquimalt Water Work s

Company, which was confirmed by statute in 1925, empowering the cit y

to supply water to any corporation, the price in case of dispute to be

settled by arbitration. The city continued to supply water to the cor-

poration, and on May 2nd, 1938, issued a writ claiming, inter alia ,

$4,978 .82 for water supplied during the first three months of 1938 . This

amount is based upon the rate charged to city consumers under the

authority of a city by-law. The corporation counterclaimed and sough t

a declaration that the city is bound by the Act of 1911 to supply water

to the corporation, and that it is entitled to have the price settled b y

the Comptroller of Water Rights under the provisions of paragraph 4
of the Schedule to the said 1911 Act.

Held, on appeal, varying the decision of MCDONALD, J ., namely, that it be

set aside to the extent of its declaration that the defendant is entitle d

to have the price of the water "furnished" to it by the plaintiff "settled "

under the provisions of clause 4 of the Schedule to the Oak Bay Act ,

1910, Amendment Act, 1911, because the Court is of opinion that said
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clause never came into operation and therefore cannot be invoked by

1939

	

the defendant.

	 Held, further, that by the first clause of said Schedule reciprocal obligation s

CORPORA-

	

were, and still are, imposed upon the city and the municipality, by
TION OF

	

which the former is compelled to furnish and the latter to "accept an d
CITY OF

	

pay for" water as therein provided, but no provision is made for fixing

OAIi BAY
necessary "request" upon the city so to do, the lack of which request

is set up as a defence by the city in its reply and defence to th e
counterclaim.

APPEAL by plaintiff from the decision of McDoNALD, J.
of the 13th of January, 1939, in an action for the price of water
supplied in bulk by the city of Victoria to the municipality of
Oak Bay for the first three months of 1938, and for a declara-
tion that the city's only duty is to supply water to the munici-
pality at the rates prescribed by the city by-laws, and that th e
municipality is bound to pay the prescribed rates . By statute
of 1873 the city was empowered to supply water to any corpora-
tion not within the city through the agency of the water com-
missioner, and water was supplied through this statute to Oak
Bay until about 1911, when the supply obtained from Elk Lake
and Beaver Lake was not sufficient, and the city commenced th e
construction of works to bring water from Sooke Lake and thi s
work was completed in 1915 . The Oak Bay Act, 1910, Amend-
ment Act, 1911, was passed, under section 1 of which The
Esquimalt Water Works Company was given power to sell t o
Oak Bay, and the Schedule to the Act provided that upon the
completion of the Sooke works the city should supply Oak Bay
with water. This Act as far as the Esquimalt Company is con-
cerned was not put into effect, and the city continued to suppl y
Oak Bay with water as before until 1925, when the city expro-
priated the works of the Esquimalt Company and obtained from
the Legislature the rights conferred by the statute 16 Geo . V. ,
Cap . 69, confirming the expropriation of the Esquimalt works
and empowering the city to supply water to any corporation, th e
price in case of dispute to be settled by arbitration . The munici-
pality of Oak Bay claim they are governed by the Act of 1911

VICTORIA

	

the price thereof by that or any other clause or by any section of the Act .
v .

CoRPoRA- Held, further, that the city cannot resort to section 13 of The Esquimal t
TION OF

	

Water Works Company Winding-up Act, 1925, to "fix by arbitration"
DISTRICT OF

	

the price of water supplied, because the municipality has not made the
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and the Schedule to the Act . The city claim that Act was neve r
put into operation and that they are governed by the Act of 1925 .

The appeal was argued at Vancouver on the 19th and 22nd o f
May, 1939, before MARTIN, C .J.B.C., MACDONALD and SLOAN ,

JJ.A.

Maclean, K.C . (F . L. Shaw, with him), for appellants : Water
was first supplied to Oak Bay by the city under powers con-
ferred by section 27 of chapter 20 of the statutes of 1873 . The
city continued to supply water to Oak Bay, and in 1911 an Ac t
was passed allowing Oak Bay to get its water from The Esquimalt
Water Works Company until the city had completed its works
for bringing a larger supply of water from Sooke Lake. This
was completed in 1915 . The 1911 Aet with relation to Th e
Esquimalt Water Works Company was never put into force and
the city continued to supply Oak Bay . In 1925 a further Act
was passed confirming the expropriation by the city of The
Esquimalt Water Works Company and empowering the city t o
supply outside corporations with water . The case depends on
the interpretation of the statutes of 1911 and 1925 . The Act
of 1911 was not put into force and the city continued to suppl y
water to Oak Bay under the Act of 1873 until the 1925 Act wa s
passed. We are now governed by the Act of 1925 .

Locke, K.C. (H. G. Lawson, K.C., with him), for respondent :
Section 1 of the Act of 1911 added section 27 to the Oak Ba y
Act and conferred a privilege on Oak Bay to purchase from Th e
Esquimalt Water Works Company . The municipality never
took water from The Esquimalt Water Works Company, but the
Act remained in force and the municipality continued to take
water from the city under the provisions of that Act and has
done so up to the present time. That the 1911 Act is in force
see Viscountess Rhondda 's Claim, [1922] 2 A .C. 339, at pp .
347-8. The statute must receive a liberal construction : see
Maxwell on Statutes, 3rd Ed ., p . 204 ; The Duke of Buccleuch

(1889), 15 P.D. 86, at p . 96 ; Craies's Statute Law, 4th Ed . ,
71 . The statute of 1925 is classified with the private Acts, and
Oak Bay is not referred to in that Act : see Craies's Statute Law ,
4th Ed., pp. 504-5. A private Act will not repeal a former Act
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unless there are words expressly repealing : see The Trustees of

the Birkenhead Docks v . The Birkenhead Dock Company
(1853), 23 L.J. Ch. 457 ; Esquimalt Waterworks Company v .

City of Victoria Corporation, [1907] A.C. 499, at p. 509 ;
Broom's Common Law, 8th Ed ., 20. Our rights are under the
1911 Act . The price of water to be fixed by section 4, and i f
not under a quantum meruit .

Maclean, in reply, referred to Maxwell on Statutes, 8th Ed. ,
160 and 163 . These Acts are not private Acts : see British

Columbia Electric Railway Company, Limited v . Stewart,

[1913] A.C. 816 .
Cur. adv. vult .

12th September, 1939 .

MARTIN, C.J .B.C . : This appeal from the judgment on the
defendant's cross-appeal is allowed in part, and said judgmen t
is set aside to the extent of its declaration that the defendant
is entitled to have the price of the water "furnished" to it by th e
plaintiff "settled" under the provisions of clause 4 of the Schedul e
to the Oak Bay Act, 1910, Amendment Act, 1911, B .C. Stats .
1911, Cap. 71, because, briefly, we are of opinion that said claus e
never, under the conditions and circumstances, came into opera-
tion, and therefore cannot be invoked by the defendant .

And we are also of opinion that by the first clause of sai d
Schedule reciprocal obligations were, and still are, impose d
upon the city and the municipality by which the former is com-
pelled to "furnish" and the latter to "accept and pay for," wate r
as therein provided, but no provision is made for fixing the pric e
thereof by that or any other clause, or by any section of said Act .

Furthermore, we are of opinion that the city cannot on th e
pleadings and facts now before us resort to section 13 of Th e
Esquimalt Water Works Company Winding-up Act, 1925, B .C .
Stats . 1925, Cap. 69, to "fix by arbitration" the price of wate r
supplied because the municipality has not made the necessar y
"request" upon the city so to do, the lack of which request is ,
be it noted, set up as a defence by the city in its reply and defenc e
to said counterclaim.

These brief reasons are given now so that the parties to this
matter of considerable public importance may know the heads
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of our decision without delay and we shall amplify said reason s
within a few days : the question of costs may thereafter be
spoken to .

MACDONALD, J .A . : I agree in the result .

SLOAN, J.A . : This appeal involves the respective rights an d
obligations of the contending parties to supply, take and pay
for water .

A short summary of the facts is essential to an understandin g
of the dispute. The city of Victoria (hereinafter referred t o
as "the city") was incorporated by an ordinance of the Legisla-
ture of this Province in 1867. Its water supply was obtaine d
from Elk Lake and Beaver Lake and in 1873 an Act was passe d
by the Legislature authorizing the city to construct a water-works
system. This Act empowered the city to supply water to con-
sumers not only within but also without the limits of the cit y
and the residents of areas contiguous to the city were so supplied
by water and were charged the same rate as those users dwellin g
in the city.

An area adjoining the city was incorporated a municipalit y
in 190 6.under the name of Corporation of the District of Oa k
Bay (hereinafter referred to as "the corporation") and from
1906 to 1909 residents of that area were supplied by wate r
directly by the city.

In 1909 an agreement was entered into between the city an d
the corporation whereby the city supplied the corporation wit h
water instead of, as formerly, supplying such service directly t o
the -individual residents .

In 1909 the city was authorized to extend its water works t o
include the Sooke watershed and was required to have such work s
completed within eight years . At this juncture it is necessar y
to bring into the narrative The Esquimalt Water Works Com-
pany. This company came into existence in 1885 and had statu-
tory authority to supply water from the Goldstream watersheds
to certain areas which however did not include that area include d
within the corporation . In 1910 the corporation applied to th e
Legislature to be empowered to take water from the Esquimal t
Company which application of necessity also involved an expan-

C.A .

193 9

CORPORA-
TION O F
CITY O F

VICTORI A
V .

CORPORA-
TIOti O F

DISTRICT OF
OAK BAY



522

	

BRITISH COLtiMBIA REPORTS .

	

[VOL .

C.A .

	

lion of the powers of the Esquimalt Company . The city sue -
1939

	

cessfully opposed the proposed legislation .
CORPORA-

	

In 1911 the corporation renewed its application for th e
Tzo, of enabling legislation and the following section was enacted :
CITY O F

VICTORIA

	

27 . Notwithstanding anything to the contrary contained in the Esqui -
v, malt Water Works Act, 1885, and the Esquimalt Water Works Extension

CORPORA- Act, 1892, the EsquimaIt Water Works Company shall have power to suppl y
TION of and the Council [i.e., of the Corporation] shall have power to take, purchase ,

DISTRICT of
or otherwise acquire water from the Esquimalt Water Works Company, o nOAK BAY
such terms as may be arranged by agreement between the said Council an d

Sloan, J.A . the Esquimalt Water Works Company : Provided that every such agreement

shall be embodied in a by-law, which by-law shall, before the final passag e

thereof, be submitted to the electors of the municipality who are entitled
to vote upon a by-law to contract a debt, and shall be assented to by a
majority in number of the electors who shall vote upon such by-law : Pro-

vided, further, that the powers hereby conferred upon the Council and th e

Esquimalt Water Works Company shall be subject to the conditions set ou t
in the Schedule of this Act .

SCHEDULE .

The powers conferred by this Act are so conferred under and subject t o
the following conditions, which shall be binding on all parties concerned :

In this Schedule the word "City" shall mean the Corporation of the Cit y
of Victoria, and the word "Corporation" shall mean the Corporation of th e
District of Oak Bay .

1 . It shall hereafter, at all times, be recognized that an obligation exist s
upon the part of the City to furnish the Corporation with a supply at al l
times of water of the same class and quality as that supplied to the inhabi-

tants of the City of Victoria, and that a corresponding obligation exists o n

the part of the Corporation to receive, accept, and pay for such supply of
water.

3. The Corporation shall not, in the first instance, enter into any contract
with the Esquimalt Water Works Company for a supply of water for a
longer period than five years from the date of the passing of this Act, bu t
provision may be made in said contract for an extension for another perio d
of three years if the City shall not be ready, at the said period of five years ,

to supply water to the Corporation from Sooke Lake, Sooke River, or thei r
tributaries .

4. If at the expiration of the said contract, or any extension thereof as
aforesaid, the City shall have acquired a supply of water from Sooke Lake ,

Sooke River, or their tributaries, and completed the initial work of con-

struction connected therewith, and shall be in a position, and shall give th e

Corporation three months' notice of its readiness to furnish an adequat e
supply of water in bulk from such source to the Corporation at the boundar y

of the municipality, at a pressure sufficient for the domestic needs of th e

Corporation, excepting Gonzales Hill (and in ease a dispute shall aris e
between the City and the Corporation as to whether the water is bein g
furnished at the said pressure, then such dispute shall be referred to and
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settled by the said Chief Water Commissioner), then, the Corporation shall

	

C . A.

forthwith cease to take water from the Esquimalt Water Works Company,

	

193 9
and the right of the Esquimalt Water Works Company to supply such water

shall likewise cease and determine, and the Corporation shall thereafter CORPORA -

take water in bulk from the said City, at the said boundary-line, at a price

	

TION OF

to be then agreed upon, or, failing such an agreement, at a price to be CITY OF

settled by the said Chief Water Commissioner, and such price shall be
VICTORI A

v .
readjusted in the same manner between the said municipalities every five CORPORA -

years thereafter.

	

TION OF
DISTRICT OF

OAK BAY
6. Neither municipality shall make any attempt before the Legislature ,

or otherwise, to derogate from the provisions of this Schedule, except wit h

the consent of the other municipality .

The provision in paragraph 3 of the Schedule has referenc e
to the eight-year period in which the city was to complete it s
Sooke area water-works undertaking.

The position then in 1911 may be summarized as follows :
The corporation was permitted (subject to the fulfilment o f
certain conditions precedent) to meet its water needs from the
supply of the Esquimalt Company for, at most, eight years, an d
as the price for this concession and for the conferring of thi s
power, was bound "to receive accept and pay" for its water
supply from the city "at all times" (which perpetual obligatio n
must be regarded as subject to any temporary arrangement wit h
the Esquimalt Company) . The city on its part was obligated t o
supply the corporation with water "at all times . "

The corporation and Esquimalt Company did not enter int o
any agreement under the 1911 Act, but the fact that the powe r
to make such an agreement was never exercised does not extin-
guish the obligation of the corporation under the 1911 Act to
take its supply of water from the city "at all times " because that
obligation was the price exacted by the Legislature for the gran t
of the power, not its exercise. The concomitant, and no doubt
then welcome obligation fastened upon the city by the 1911 Act
to supply the water is not a defeasible one dependent upon th e
exercise or non-exercise of the power conferred upon the corpora -
tion by the quoted section of the 1911 Act.

Until 1915 the corporation continued to be supplied by the
city under the 1909 agreement .

In 1915 an agreement was entered into between the city an d
corporation for a supply of water for a further period of five

Sloan, J.A.
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years and in 1921 by agreement the supply of water from th e
city was arranged for another five years .

CORPORA- In 1925 the Legislature passed The Esquimalt Water Works
TO N

CITY
of Company Winding-up Act, 1925, by which the city expro -

VICTORIA priated the undertaking of the Esquimalt Company . The
CORPORA- apposite portions of section 13 of that Act read as follow :
TION OF

	

13 . The Corporation of the City of Victoria shall be empowered and shal l
DISTRICT

or supply water to any adjoining municipality owning its own distributionOAK BAY
system, or to any duly constituted water authority having powers to dis -

Sloan, J .A. tribute water by retail, within North Saanich or elsewhere within the area
set out in section 6 of the "Victoria Water Works Act, 1873," in so far a s
the water-pressure will allow, if requested by the Municipal Council of suc h
municipality or by such authority, and shall be entitled to demand an d
receive from any such municipality or authority, and every such municipality
or authority making such request shall pay to the said Corporation pe r
thousand gallons for all water delivered in bulk at some point on the
municipal boundary of the City of Victoria or at such other point on th e

main pipe-line conveying water to the City of Victoria as may be most
convenient and advantageous, a sum not exceeding five per cent . in excess
of gross cost .

In the event of any dispute with any adjoining municipality or wate r
authority aforesaid as to the gross cost of water, the same shall be sub-

mitted to arbitration, such arbitration to be governed by the provisions of
the "Arbitration Act," and for the purposes of arriving at the gross cos t
of water the arbitrators shall allow the cost of collection, storage, an d
carriage to the point of delivery aforesaid, maintenance, interest, sinkin g

fund, and serial debenture requirements, and reasonable amount for depre-

ciation and for a contingencies fund.

After the passage of the 1925 Act a further agreement a s
entered into between the city and corporation for a supply o f
water from the city for a period of three years and in 1929 a
similar agreement was made for the further period of eight years .
This last agreement terminated on the 31st of December, 1937 .
The various agreements to which I have made reference wer e
made pursuant to the authority conferred upon the city by th e
Act of 1873, and each agreement entered into after 1911 con-
tained a clause the effect of which was to preserve to the parties
whatever statutory rights each might have .

The city continued to supply the corporation with water an d
on the 2nd of May, 1938, issued a writ against it claiming, inter
alia, $4,978.82 for water supplied during January, Februar y
and March of 1938 . This amount is based upon the rate charged
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to city consumers under the authority of a city by-law whic h
by-law is of no application herein .

The corporation counterclaimed and sought a declaration tha t
the city is bound by the 1911 Act to supply water to the corpora-
tion and that it is entitled to have the price for such water settled
by the Comptroller of Water Rights under the provisions of
paragraph 4 of the Schedule to the said 1911 Act .

The issue is really a narrow one and is to be settled largely
by determining whether the rights and obligations of the partie s
are to be governed by the 1911 or 1925 Act .

In my view the 1925 Act does not apply. While by its sec-
tion 13 (quoted above) the city is empowered to supply water
to an adjoining municipality it can only do so under this Act "i f
requested" so to do by "the Municipal Council of such munici-
pality . " No such request was ever made under this Act by th e
corporation . As the learned trial judge points out the corpora-
tion on the 29th of May, 1926, gave a specific notice to the city
of its contention that the Act of 1911 governed the method of
settling the price and while I do not agree that the 1911 Act ca n
be so construed nevertheless the notice is a direct negation o f
any "request" under the 1925 Act . It should also be noted tha t
the city in its defence to the counterclaim (paragraph 4) specifi-
cally denies that any "request" was made to it by the corporation
under the 1925 Act and alleges that such "request "
is a statutory condition precedent to the application of that Act to th e
matters in question in the action .

That pleading correctly states the situation and is conclusive o f
the point.

It is my opinion for the reasons previously stated that by th e
1911 Act the city is obligated to supply the corporation wit h
water and the corporation is obliged in turn to receive and pa y
for such water . I am glad to agree with the learned trial judg e
on this aspect of the matter but with respect I cannot agree wit h
his conclusion that resort may be had to paragraph 4 of th e
Schedule to the 1911 Act as a means of determining the metho d
of payment for the water supplied. The Chief Water Commis-
sioner (now the Comptroller of Water Rights) was designate d
by said paragraph 4 as the official to determine what price should
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be paid by the corporation to the city upon the fulfilment o f
certain conditions precedent but those conditions under whic h
he had jurisdiction to function as a price-fixing official neve r
came into existence. I cannot, with respect, strain the ordinary
meaning of paragraph 4 in order to apply it to a situation it wa s

P.

	

never designed to meet . When resort cannot be had to para-
CORPORA-

TION of graph 4 there is nothing in the 1911 Act which has any bearing
DISTRICT y on this price-fixingg• problem nor was it even remotely suggeste dO A K B Ay

Sloan, J.A.
to us that in the absence of an agreement there is anything i n
the 1873 Act which is of assistance . The result is then, tha t
while under the Act of 1911 the city must supply water to the
corporation and the corporation must take and pay for it, ther e
is no way for us, in the form in which this action was brough t
and tried, to determine what price the corporation must pay no r
is there any authority, statutory or otherwise, which permits us
to refer this matter to the Comptroller of Water Rights so tha t
he may determine that issue .

In the result I would amend the judgment below in accordanc e
with the views I have herein expressed .

Appeal allowed in part ; cross-appeal allowed in part.

Solicitor for appellants : F. L. Shaw.

Solicitor for respondent : H. G. Lawson .

s. C .
In Chambers

THE KING v . IIAI)DRELL .

1939

	

Industrial Conciliation and Arbitration Act—Unlawfully going on strike-

hov .21 .
Informations—Appearance—Adjournment without case being called o r
formally adjourned—Refusal to appear on ground of lack of jurisdic-
tion—Warrants issued on original information—Arrest and convictio n
—Certiorari—B .C. Stmts . 1937, Cap . 31, Sec. 11 6 .

accused (including Haddrell) were separately charged on informatio n

laid under section 46 of the Industrial Conciliation and Arbitration Act ,

and appeared before the stipendiary magistrate at Bralorne, B.C . ,

pursuant to summonses returnable there . At the instance of counse l

for all the accused, the cases were adjourned to be heard at Goldbridge ,

B .C . On the hearing at Goldbridge the charge against one of the
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accused (Cameron) was heard, but not being finished was adjourned

	

S . C .
until the next day, when his ease was finished and he was found guilty . In Chambers

The Court was then adjourned until next day, but on both adjournments

	

193 9

the charges against the remaining five accused were not called an d

formally remanded. On the opening of Court next morning, counsel THE KIN G

for all the accused notified the Court that the five accused (includi

	

v
'

HADDRELL
Haddrell) would not attend on the ground that the magistrate had los t

jurisdiction because their cases at the conclusion of each day had no t

been called and formally remanded . Warrants were then issued on the

same day on the original informations, the five accused were arrested

and taken before the magistrate, when they were tried and convicted .

On certiorari proceedings to set aside the conviction of Haddrell on

the ground that the magistrate had lost jurisdiction :
Held, that the warrant issued following the form of a warrant in the firs t

instance to apprehend the defendant, was properly issued. The accused
was legally brought before the Court, jurisdiction existed, and th e
application was dismissed .

APPLICATION by defendant for a writ of certiorari in con-
nection with his conviction on a charge that he, being an employe e
of Pioneer Gold Mines Limited, did unlawfully go on strike, a
dispute having arisen prior to an application having been made
for appointment of a conciliation commissioner, contrary t o
section 46 (1) of the Industrial Conciliation and Arbitration
Act . The facts are set out in the reasons for judgment . Heard
by FIsIrEIm, J. in Chambers at Vancouver on the 21st o f
November, 1939 .

Lucas, for the application .
D. J . IiicAlpine, contra .

FIsirER, J. : This is an application on behalf of one Charle s
Haddrell for a writ of certiorari in connection with a certain
conviction made by stipendiary magistrate Sumner on or abou t
the 13th day of November, 1939, whereby the said Charles
Haddrell was convicted for that :

He, between the 7th and 10th days of October, 1939, at Pioneer Mines, i n
the County of Cariboo, who then being an employee of Pioneer Gold Mine s
Limited, (lid unlawfully go on strike, a dispute having arisen prior to a n
application having been made for appointment of a conciliation commis-
sioner contrary to section 46 (1) of the Industrial Conciliation and Arbitra-
tion Act, being chapter 31, B.C . Stats . 1937, and amendments thereto .

There would appear to be no question about the jurisdiction of
the magistrate over the offence, or, it may be said, as to the actual
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presence of the accused at the time of the trial and conviction :
but it is submitted that in view of what had occurred, with respec t
to which the counsel seem to be in agreement, the magistrate had
lost jurisdiction. In Hall v. Taylor (1926), 46 Can. C.C. 50 ,
at p. 51, the Court said as follows :

If jurisdiction was not lost, then the applicant's contention is without
basis . If the magistrate did lose jurisdiction for the time being, and I

will assume for the sake of argument that he did, it was still competent fo r

him to try the charge de novo . And it seems to me that this was done ; for

when a person charged with some offence comes before a magistrate an d
pleads to the charge, it is immaterial whether he has come of his own accor d

or in pursuance of an intimation or command contained in a summons serve d

upon him, or comes by any other invitation or upon any other business, i f

he pleads to the charge he thereby waives the irregularity or absence of th e

usual steps necessary to his appearance following the laying of the

information .

In this case I have to say that if jurisdiction was not lost, then
the applicant's contention is without basis. I am not expressing
an opinion at this time as to whether the magistrate did los e
jurisdiction for the time being, but I am assuming for the sak e
of argument as was assumed in the Hall v . Taylor case referre d
to, that he did, and even on that assumption I would hold that i t
was still competent for him to try the charge, and in this particu-
lar case I do not base my judgment on the decision in Rex v. lac i

(1925), [35 B.C . 95] ; 44 Can. C.C. 275, referred to in the
Hall v. Taylor case, but I base my decision on the ground that
the warrant issued, following the form of a warrant in the firs t
instance to apprehend the defendant, was properly issued . The
basis of the attack upon such warrant is apparently put by Mr .
Lucas of counsel for the applicant on the ground that the warran t
was a "bare" warrant without any information on which to foun d
it . In other words, the submission of counsel on behalf of th e
applicant is that the force of the information was expended o r
that the proceedings lapsed ; the submission apparently being
along the lines that the accused, if he is to be brought into Cour t
again, must be brought in on what has been called a fresh
information . I am not assuming to deal with what the situation
would be if he had been brought in on a fresh information, becaus e
in this case it is not contended by Mr . McAlpine on behalf of th e
prosecution that there was a fresh information . If I understand
correctly the submission of Mr. McAlpine, he does not admit
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that it would not have been in order to proceed when counsel on
behalf of the accused appeared without the accused and took the
objection, but states that by way of precaution he requested tha t
the procedure be adopted of the issuance of a warrant in the firs t

instance. This procedure was followed, and in my view th e
accused was legally brought before the Court and that jurisdic-
tion then existed and that the conviction made by the magistrat e
cannot be set aside for want of jurisdiction on an applicatio n
such as this by way of certiorari, and the application is dismissed .

Application dismissed.

CHESWORTH v. CANADIAN NORTHERN PACIFIC
RAILWAY COMPANY .

Oct. 4, 5, 6.
Railway company—3'egligence—Defective sign-post—Deficiency contributin g

to accident—Effect of Provincial sign-posts—Board of railway commis - 1940

sioners—"Declaration " by board subsequent to accident—Effect of Jan. 12 .

R .S .C . 1927, Cap . 170, Secs . 267 and 309 (c) .

The plaintiff and his wife were passengers in a ear driven by one Valentin e

on the evening of the 21st of August, 1937, when they were proceedin g

along the Island Highway towards Victoria . They approached the

Colwood crossing of the defendant company's railway, about eight mile s

from Victoria, shortly after 10 o'clock . The regular crossing-sign wa s

to the left of the driver and across the track from him, and there were

two Provincial sign-posts close to the road on the driver's right, on e

300 feet from the track and the other about ten feet from the track. It

was raining and the visibility was very poor . The windshield had a

wiper moving on the left side but not on the right . The driver did not

see the signs, he was suddenly warned of the approaching train by th e

plaintiff's wife and immediately stopped his car unknowingly on th e

tracks . About four or six seconds later he was struck by the engine . The

plaintiff's wife received injuries from which she soon after died, an d

the plaintiff was injured . An action by the plaintiff for damages on hi s

own behalf and for the death of his wife was dismissed . On appeal, i t

was alleged that the damage sustained was caused by the failure o f

the defendant to "erect and maintain" sign-boards as required by sec-

tion 267 of the Railway Act, in that (a) the one sign-board erected wa s

not sufficient ; (b) that it was not properly placed ; and (c) that i t

was not "painted white with black letters . "

34
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Held, reversing the decision of MANSON, J ., that the evidence justifies th e

1939

		

finding that the statutory requirement to maintain the "painted white"
condition of the sign had not been complied with, and that the deficiency

CHESWORTH

	

in the sign-post contributed to the accident is supported by the state -
v.

	

ments of the driver of the car who said he did not see the signs, an d
CANADIAN

	

this is not remedied by resort to signs erected under a Provincia l
NORTHER N

PACIFIC

	

statute .

RY. Co. On the submission that because the railway board under section 309 (c) o f

the Railway Act made a "declaration" on the 18th of September, 193 7
(28 days after the accident, while the state of the sign-board remaine d
the same), that the "crossing is protected to the satisfaction of th e

board," no Court can question anything that might even inferentially

have been included in arriving at such "satisfaction" including th e
state of the sign-board :

Held, that it would be an "encroachment" to an unreasonable extent to hol d
that this declaration by the board, governing only future speed in
"passing" a crossing, can legally be expanded into a sweeping Dune pro
tune adjudication, debarring any person from his otherwise unques-

tioned right to maintain an action for prior, at least, injury caused b y
a specific breach of duty imposed by section 267 of the same statute .

APPEAL by plaintiff from the decision of MANSON, J. of
the 29th of May, 1939, in an action for damages resulting from
a collision between an automobile driven by one Richard Valen-
tine, in which the plaintiff and his wife were passengers, and a
train of the defendant company. The accident took place at 1 0
minutes after 10 on the night of the 21st of August, 1937, a t
Colwood crossing, where the tracks of the defendant compan y
cross the Island Highway about eight miles from the city o f
Victoria . Valentine was driving his car on the highway toward s
Victoria . It was a dark rainy night and the visibility was very
poor . The driver stopped his car on the track, and four or six
seconds later he was struck by the engine of a train that was on
its way to Victoria . The plaintiff's wife died from the injurie s
she received, and the plaintiff himself received serious injuries .
It was held on the trial that the effective cause of the acciden t
was that the driver of the car did not exercise care appropriat e
to the circumstances, and the plaintiff failed to establish tha t
any deficiency in the defendant's sign contributed to the accident .

The appeal was argued at Victoria on the 4th, 5th and 6th
of October, 1939, before MARTIN, C.J .B.C.,l1ACDONALD and
MCQvARRIE, JJ.A.



LIV.]

	

BRITISH COLUMBIA REPORTS .

	

53 1

R. D. Harvey, for appellant : The learned trial judge refused

	

C . A.

to accept the decision of the Court of Appeal on appeal from the

	

193 9

first trial . He is bound by that decision : see Western Canada CHESWO&T H

Power Co . v. Bergklint (1916), 54 S .C.R. 285, at pp . 298-9 ;

	

v .
CANADIAN

Badar Bee v. Habib Meriican Noordin, [1909] A .C. 615 ; Ram NORTHER N

Kirpal Shukul v . Mussumat Rup Kuari, 11 Ind. App. 37. A Rsco
.

highway-crossing sign should have been placed on the right sid e
of the road in order to be in the line of sight of motor-vehicle s
approaching the crossing when going to Victoria, as required b y
the Railway Act . The defendant was negligent in failing t o
maintain a proper condition of repair and properly-painted sign
erected at the railway crossing . Of the three signs to the driver' s
right only one of them, that was 300 feet from the crossing, ha d
"R.R." on it, and another was too close to the crossing to be o f
any practical use. The public have a right to rely on the railway
complying with statutory conditions : see Wabash Railway Co . v.

Follick (1920), 60 S.C.R. 375, at p. 381 ; Ullock v . Pacifi c

Great Eastern Ry . Co . (1921), 30 B.C. 31 ; Doyle v. Canadian

Northern Ry. Co. (1919), 24 C.R.C. 319 ; 46 D.L.R. 135 ;
Grand Trunk Rway. Co. v. Griffith (1911), 45 S .C.R. 380, a t
p. 399 ; The Canada Atlantic Railway Company v . Henderson

(1899), 29 S .C.R. 632, at p. 636 ; Smith v. C.P.R., [1920] 3
W.W.R. 1028 ; Green v . C.N.R. (1932), 40 C .R.C. 157 ; Smith

v . South Eastern Railway Co ., [1896] 1 Q .B. 178. The learned
judge should have found that had the defendant maintaine d
proper railway-crossing signs the driver would have had a bette r
opportunity to have avoided the accident . The learned judge
misdirected himself on the question of ultimate negligence .
Assuming the plaintiff's driver was negligent, there was ultimate
negligence on the part of the railway company in not maintain-
ing proper signs, this negligence being of a continuing nature :
see Loach v . B.C. Electric Ry. Co. (1914), 19 B .C. 177 ; [1916]
1 A.C. 719 ; Brenner v. Toronto R.W. Co. (1907), 13 O .L.R .
423 ; Gavin v. Kettle Valley Ry . Co . (1918), 26 B.C. 30 ; Key

v . British Columbia Electric Ry . Co . (1930), 43 B.C. 288 ;
[1932] S .C.R. 106 ; Whitehead v. City of North Vancouver

(1937), 53 B.C. 512 ; Green v . C.N.R . (1932), 40 C.R.C. 157 .
Even if Valentine contributed to the accident this cannot be
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C . A . imputed to the plaintiff and his wife : see The "Bernina"
1939

	

(1888), 13 App. Cas. 1 ; Lynam v . Dublin United Tramway s

CHESwoETH Co., [1919] 2 I .R. 445 ; Oliver v. Birmingham and Midland
v.

	

Motor Omnibus Co ., [1933] 1 K.B. 35 ; Evans v. South Van-
CANADIA N
NORTHERN couver and Township of Richmond (1918), 26 B .C. 60, at p .

PYC~DIC 70 ; Grand Trunk Rway. Co. of Canada and City of Montreal v .
McDonald (1918), 57 S .C.R. 269 ; Tollpash v . C.N.R., [1932]
1 W.W.R. 846 ; The Canadian Pacific Ry . Company v. Smith
(1921), 62 S .C.R. 134 ; Coop v . Robert Simpson Co . (1918) ,
42 O.L.R. 488 ; Napierville Junction Ry . Co. v . Dubois, [1924]
S.C.R. 375 ; Halsbury's Laws of England, 2nd Ed ., Vol . 23,
p. 687 ; Koeppel v. Colonial Coach Lines Ltd., [1933]
S.C.R. 529. The learned judge drew inferences against th e
driver Valentine not warranted by the evidence : see Rex v.
Wah Sing Chow (1927), 38 B .C. 491 ; Green v. C.N.R . (1932) ,
40 C.R.C. 157, at p . 169. The statement of the plaintiff just
after the accident should not have been allowed in : see Groh
and Jeffrey v. Ritter (1935), 50 B .C . 129, at p. 132 ; Funk v .
Pinkerton (1938), 52 B .C. 528. Having allowed in the state-
ment, the sworn evidence of Chesworth and Valentine at th e
coroner's inquest should have been allowed in : see Phipson on
Evidence, 7th Ed., 471-2 ; Reg. v . Coll (1889), 24 L .R. Ir .
522 ; Reg . v . Coyle (1855), 7 Cox, C .C. 74 ; Rex v. Benjamin
(1913), 8 Cr . App. R. 146 ; Flanagan v . Fahy, [1918] 2 I.
R. 361 .

A . Alexander, for respondent : The plaintiff's ease is based
solely on the failure to maintain a proper railway-crossing sig n
at Colwood crossing in three respects : (a) Failure to erect a
crossing sign on each side of the highway ; (b) failure to have
it in a proper position ; (c) failure to keep it in proper repair .
One sign-board with two boards in a cross-arm position is al l
that the Act requires . There is no evidence to show that th e
sign-post could have been put in a better position than its presen t
position . There is no regulation as to when a sign-post shoul d
be repainted, and there is no breach of statutory duty in tha t
regard . On the admissibility of board orders and their effect
as evidence of facts found therein, the orders are admissible i n
evidence : see Boland v . C.N.R. (1933 , 42 C.R.C . 211, at p .
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216 ; Canadian Northern Ry . Co. v. Robinson (1910), 43
S.C.R. 387, at p. 404 ; Seibel v. G.T.P. Ry., [1920] 2 W.W.R.
318, at 321 ; Underhill v . C.N.R. (1915), 8 W .W.R. 271 ;
McPhee v. Canadian Pacific Ry . Co. (1915), 22 B.C. 67, at p.
71 ; Clark v . Canadian Pacific Ry . Co . (1912), 17 B . C . 314 ;
Jaremko v . Nelson di Fort Sheppard Ry. Co. and Great Northern

Ry. Co., [1937] 3 W.W.R. 696 ; Litrtley v . Brooks and Canadian

National Ry. Co., [1930] S .C.R. 416, at p . 426. The board has
been given exclusive jurisdiction to pass upon the safety o f
crossings after an accident : see McMurchy & Denison's Railway
Law, 3rd Ed ., 487 . On the conclusiveness of its findings of fac t
see Canadian Northern Ry. Co. v. Robinson (1910), 43 S .C.R .
387 ; Canadian Pacific Ry . Co. v. Canadian Oil Cos., Ltd .

(1912), 47 S .C.R. 155, and on appeal [1914] A .C. 1022. On
the respective jurisdictions of the board and of the Provincia l
Courts see Duthie v. Grand Trunk R.W. Co . (1905), 4 C .R.C .
304 ; The Bell Telephone Co. of Canada v . Canadian Nafiional

Railways; [1932] S .C.R. 224 ; Grand Trunk Rway . Co. v .

McKay (1903), 34 S .C.R. 81 ; Columbia Bithulitic Limited v .

British Columbia Electric Rway. Co . (1917), 55 S .C.R. 1, a t
p . 12 . There was no proof whatever that the alleged negligenc e
as to sign-posts was the effective cause of the accident . Valentine
was blinded and confused as he approached the crossing and
stopped on the track . His carelessness in failing to keep a
proper look-out was the cause of the accident. The person seek-
ing damages must give proof : see Pere Marquette R.W. Co. v .

Crouch (1909), 13 C.R.C. 247, at p . 261 ; McArthur v . Domin-

ion Cartridge Company, [1905] A.C. 72 ; Walcelin v . London

and South Western Railway Co. (1886), 12 App. Cas. 41 ,
Grand Trunk Ry . Co. v. Hainer (1905), 36 S.C.R. 180 . A
jury's finding to be valid must be founded on something stronger
than conjecture, supposition or surmise : see McLaren v. Cana-

dian Pacific Ry . Co., [1938] 3 W.W.R. 593. In support of th e
judgment it is sufficient if it cannot be said that his refusal to
draw the inference that the defendant's negligence was th e
effective cause of the accident is clearly wrong : see Powell and

Wife v. Streatham Manor Nursing Home, [1935] A .C. 243. It
is submitted that the learned trial judge's inference that the lack



534

	

BRITISH COLUMBIA REPORTS .

	

[Von .

C.A .

	

of caution of Valentine was an effective cause is probably right.
1939

	

The findings of fact by the learned trial judge should not b e

CHESwoRTII
interfered with : see McCoy v . TreMhewey (1929), 41 B.C. 295 .

Harvey, replied .
Cur. adv . volt .

12th January, 1940 .

MARTIN, C.J.B.C . : In this action it is, in substance, alleged
that the damage sustained was caused by the failure of the
defendant to "erect and maintain" at the rail-level crossing i n
question "sign-boards" as required by section 267 of the Railway
Act, Cap . 170, R.S.C. 1927, and general order No. 501 of the
Board of Railway Commissioners made thereunder, in that (a )
the one sign-board there erected was not sufficient ; (b) that i t
was not properly placed ; and (c) that it was not "painted white
with black letters . "

As to (a) and (b) the learned judge below, MANSON, J., held ,
and in my opinion, rightly held against those allegations o f
breach of duty.

As to (c) he held that "the white paint on the up-island sid e
of the cross-arm was either wholly or almost wholly washed off
by the weather but the black lettering remained and was visible
at some distance . . . ," which is in effect a finding, and
the only one that the evidence justifies, that in this respect th e
said statutory requirement to "maintain" the "painted white "
condition of the sign had not been complied with . To escape
from the consequences of that finding the defendant submitte d
below that this deficiency did not contribute to the accident, an d
the learned judge gave effect to that submission saying :

In my view the plaintiff did not establish that any deficiency in th e

defendant's sign-post contributed to the accident . To so find would be a

matter of inference and one not warranted upon the evidence .

With every respect, the evidence does not, in my opinion, war-
rant that conclusion but, on the contrary, supports the specifi c
statements of the driver of the motor-car, Valentine, aged 59 ,
that he "didn't see any signs on' the road " of the railway being
there (i.e., at that crossing), and "it didn't occur to me I wa s
nearing the crossing," and, I "did not see that sign that night, "
`on account of the weather chiefly I think," the night bein g

V.
CANADIAN
NORTHER N

PACIFIC
RY . Co.
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rainy with poor visibility and rain on the windshield outsid e
and "fog" on it inside	 which is all the more reason why the
sign should be maintained in its "white paint" state so as t o
attract attention under all conditions, good or bad, and especially
bad ; and this breach of an obligation under a Federal statut e
to maintain an eye-arresting sign of distinctive construction an d
appearance well known for many years upon which traveller s
primarily rely for safety cannot be remedied by a resort to signs
erected under a Provincial statute .

It is only necessary to add that in my opinion the evidence
does not warrant the conclusion that "the alertness of the driver
was more or less dulled" by the "heavy" air from the thre e
people in the closed car—a Chevrolet sedan	 and, finally, tha t
in drawing all the said inferences from the evidence this Cour t
is in as favourable a position as the learned judge below because ,
as he says in his judgment, the evidence is for "the greater por-
tion" and in most essentials, that which was given at the firs t
trial and read by agreement on the second one .

It is, however, submitted that because the railway board unde r
section 309 (c) of the Railway Act made a "declaration" on the
18th of September, 1937 (28 days after the accident, while th e
state of the sign-board remained the same) that the "crossing i s
protected to the satisfaction of the board," no Court can questio n
anything that might even inferentially, though not specified ,
have been included in arriving at such "satisfaction," includin g
the state of the sign-board, and several cases were cited in sup -
port of the plenary powers of the board in matters of "publi c
order," but herein, it is to be noted, there are "no facts in ques-
tion" found by the board "as between the parties hereto," as
there were, e .g ., in Canadian Northern Ry. Co. v. Robinson
(1910), 43 S.C.R. 387, at 399, nor any "dispute arising" o r
"issue between the complainants and the company," as i n
Canadian Pacific Ry. Co. v. Canadian Oil Cos ., Ltd. (1912) ,
47 S .C.R. 155, at 160, 175, 178-9 .

After a consideration of all said cases, however, and others ,
and without questioning them upon their respective facts, or
that the board is "a statutory Court"—Canadian National Ry .
Co. v. Bell Telephone Co. of Canada and Montreal L.I1. & P .
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Cons. [1939] S .C .R. 308, 314—having plenary powers withi n
the ambit of its jurisdiction, they do not, in my opinion, cover
this case because the sole object to be attained by said sectio n
309 is to regulate the speed of trains under four categories ,
and to attain that and to found the required "satisfaction" of
future "protection" under the presently relevant subsection (c )
(dealing with conditions of resuming usual speed after an
accident has happened) many factors of different kinds have
to be taken into consideration and the whole locus inspected
and the necessary conditions imposed and carried out befor e
the board sanctions by its "declaration," which is in effect a
permit, the return to "passing at a speed greater than te n
miles an hour." No limit is placed upon the conditions that
the board may impose to secure its "satisfaction" under ever -
varying circumstances, and they may be few, simple, and
readily carried out, or many, elaborate and long in construc-
tion, involving, e .g., the reduction of curves and the removal o f
obstacles to vision—cf. Grand Trunk Rway. Co. v. McKay

(1903), 34 S .C.R. 81, 96-8, and Grand Trunk Ry . Co. v .

Perrault (1905), 36 S.C.R. 671, 677-8 .
In the present case it appears that no conditions were impose d

by the board, or as the witness Fraser puts it, no "requirements"
were made by the board's inspector before "we received a clear-
ance," upon which the former speed was resumed in "the cross-
ing at rail level" without any change. A completely new and
freshly-painted sign, however, was "installed" he says "a few
days after the [first] trial, a year ago ."

But though it so happens that no conditions were imposed i n
the granting of said permit to resume speed in "passing" th e
crossing at the time the permit was given and for future "pass-
ing," yet it speaks and operates from that time only and cannot ,
in my opinion, be resorted to as a justification for a prior breac h
of statutory duty, thereby giving it also an additional and
retroactive effect, with results that are astonishing indeed, one
of which, e .g ., would be that the writ in this action might wel l
have been issued before the permit, and not only that, but this ,
or any, action might well have been tried and judgment pro-
nounced before the permit if the carrying out of the condition s
had taken a long time .
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Is it seriously to be supposed that if a trial were pending in
the Court below and at the same time proceedings to obtain a
permit were pending before the board, that said Court woul d
stay proceedings till the board's "satisfaction" had been declared ?
Or that, after judgment on said trial, this Court would unde r
our Appeal Rule 5 be compelled "without special leave" t o
receive the permit as "further evidence" of a "matter which ha s
occurred after the date of the decision from which the appeal is c is'. o'
brought" ? And yet if the respondent 's submission be sound
both of these results must follow .

In Duthie v . Grand Trunk R .W. Co . (1904), 4 C.R.C. 304

it was well said in a leading judgment of the board itself, on it s
own powers, delivered by its very learned Chief Commissioner ,
the Hon . A. C. Killam that, p . 311 :

The Board is purely a creature of statute . The general principl e

applicable to such a body is that its jurisdiction is only such as the statute

gives by its express terms or by necessary implication therefrom .

And (pp. 311-12) :
Parliament may incidentally encroach upon the field of Provincial legis-

lation . Such encroachments, however, are not to be presumed, but mus t

be clearly indicated and be limited to the extent reasonably necessary fo r

giving effect to the enactments of Parliament upon subjects within it s

powers .

And p . 314 :
In making such [orders and regulations] the Board is not, in general, t o

adjudicate respecting rights arising out of past transactions or matters, bu t

to lay down rules for future conduct . Throughout the Act, the Board is

authorized to make orders of various kinds directing or requiring acts t o

be done, or sanctioning, approving or prohibiting other acts . In other eases

the Act itself, . . . , requires or prohibits various acts .

These citations are in principle entirely applicable to the ques-
tion before us, and in my opinion it would be an "encroachment "
to an unreasonable extent to hold that this declaration by th e
board governing only future speed in "passing" a crossing (th e
validity of which is not attacked, only its applicability) can
legally be expanded into a sweeping nunc pro tune adjudication
debarring any person from his otherwise unquestioned right t c
maintain an action for prior, at least, injury caused by a specifi c
breach of duty imposed by section 267, or otherwise, of the sam e
statute .

It was, however, alternatively submitted that if the said
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declaration did not establish the exclusive jurisdiction of th e
board as to adequate "protection" of the crossing and consequen t

CHESwoRTH compliance with said section 267, yet it should be admitted i n
v .

	

evidence to support the sufficiency of the sign-board, and relianc e
CANADIA N
N=ORTHERN was placed upon Littley v. Brooks and Canadian National Ry .

PACIFIC Co ., [1930] S.C.R. 416. That decision, of course, dependsRy. Co .
— upon the facts of the case and when they are examined they bea r

Martin,
no relevant resemblance to those before us, because the order o f
the board that was held to be admissible in evidence was mad e
eleven years before the accident, and also was not made unde r
any section in any way corresponding to present section 309 (c )
and the special inquiry to sanction resumption of normal spee d
after an accident thereby provided, but was merely an order o f
general application requiring certain precautions to be take n
to secure for the future the safety of the public at large whil e
using the crossing and, to that end, directing that certain east -
bound cars should slow down to five miles per hour and that a
red light should after dark be hung by the company over th e
centre of the highway (see this order given in the report below,
36 O.V.N. 268-9) . In admitting this order as limited evidence
the Supreme Court, per Rinfret, J ., said pp. 426-7 :

We think, therefore, that the Order was admissible not as a rule tha t

would be enforced against the railway company, but as affording evidenc e

of an adjudication by a competent tribunal upon the dangerous character of

the crossing—a matter of public concern—at the time the Order was pro-

nounced (Taylor, on Evidence, 10th Ed ., pp . 442443 and 1213) and pre-

senting a standard of reasonableness upon which a jury might act . .

and subject, of course, to the right of the defendants to show that, since the

Order, the conditions at or about the Dundas street crossing have ceased t o

be substantially the same as when the Order in question was made .

This restriction of the evidence to "the time when the order wa s
pronounced" (in that case eleven years before the accident) pre-
cisely and conclusively supports the view hereinbefore expressed
that the declaration made after this accident is wholly irrelevant ,
no authority having been cited to support the submission that a
mine pro tune effect can be given thereto.

This determines the case in favour of the plaintiff (appellant )
but so that it may not be overlooked, it should be noted that i f
the said declaration could be admitted in evidence then th e
further question would arise as to the jurisdiction of the board
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in making it, to its own "satisfaction," to dispense with, or
absolve the railway company from the consequences of, non -
compliance with any of the requirements for the protection of
travellers specified by said section 267, and said general order s
made thereunder. Could it, e .g ., dispense with the specified
words "Railway Crossing" not being painted on the sign-boar d
"in both the English and French languages" in Quebec ? An d
if not, then could it dispense with the specified size of the letters ,
or the colours of the sign-board or, indeed, the whole sign-boar d
itself in any part of Canada ? Where is the line of demarcation ?

It follows, therefore, that, under present circumstances the
said declaration was not, in my opinion, admissible for any
purpose, and upon the whole case the appeal should be allowe d
and judgment entered for the plaintiff for the amount of damage s
provisionally fixed by the learned judge below .

MACDONALD, J .A. : I was unavoidably absent when judgment
herein was delivered. As two members of the Court had a fir m
opinion in the matter, I suggested that the delivery of judgmen t
should not be deferred .

I was concerned only in reserving judgment with two question s
—Firstly, whether or not the railway crossing sign-post wa s
properly maintained as required by the statute and, if not, if i t
contributed to the accident . Secondly, if the act of the Transport
Board in approving the condition of the sign-post displaced th e
civil rights of a stranger to the railway company lawfully exer-
cising his rights on a public highway. At this stage I do not
propose to express an opinion on either of these points and merel y
formally concur in the allowance of the appeal .

)JCQuAE,R.IE, J.A . : After having considered the evidence
carefully I think it is clear that Valentine, the driver of th e
automobile in which the appellant and his deceased wife wer e
passengers, was guilty of negligence in not keeping a proper look -
out and for stopping his automobile on the railway crossing when
the train was approaching that crossing with the powerful head -
light of the locomotive illuminating the crossing or, as Valentin e
put it in his evidence, "glaring on me." In my opinion it i s
unnecessary for me to review the evidence of Valentine in this

C .A .

194 0
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respect for his alleged reasons in justification of his conduct . As
1940

	

to these matters I would accept the findings of the learned tria l

CHESWORTH
judge. It appears to be common ground that the appellant i s

v.

	

not affected by the negligence of Valentine . As I see it the
CANADIAN

ORTHERN appellant to succeed in this action must show that the railway -
PACIFIC crossing sign at the crossing in question was not sufficient and
Rv . Co .
—

	

did not comply with the provisions of the Railway Act, Cap . 170 ,
hicrie ,

J .A . R.S.C. 1927, as amended and the regulations passed thereunder .
That involves two questions : (1) Should there have been cross-
ing-signs on both sides of the railway track? and (2) Was th e
crossing-sign at this point properly placed and properly main-
tained ? As to (1) I am of opinion that the crossing sign o n
one side of the track is sufficient . As to (2) this is a matte r
which requires serious consideration unless the appellant i s
bound by an order of the board which I shall mention later . It
was conceded by the respondent that "the sign was not in a
freshly-painted condition at the time of the accident." It is
contended by the appellant that under the Railway Act an d
amending Acts and under the rules, orders and regulations passe d
by the Board of Railway Commissioners for Canada (now the
Board of Transport Commissioners) the respondent was require d
to maintain proper railway-crossing signs capable of being readil y
illuminated and visible from both sides of the track . The
respondent contends that the statutory regulations are silent as
to the frequency of the painting of signs required and that th e
necessity for repainting must at all times be a matter of judg-
ment . The respondent also contends that there was no breac h
on its part of any statutory duty. I am afraid, however, that I
cannot agree with the latter contention . The evidence indicate s
that the paint had, owing to constant exposure to the element s
over a period of years, almost entirely disappeared on the rail-
way-crossing sign and if that had not been the case and the sai d
sign had been in a properly maintained condition Valentine
would have been warned that he was on the railway tracks whe n
he stopped his automobile, notwithstanding his said negligence .

In that connection I may say that I am not overlooking the Pro-
vincial Government's signs which, according to the evidence ,
were in proper condition for the purposes for which they were
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intended. I am of opinion, therefore, that the condition of the
railway sign was the effective cause of the accident and subject
to the correctness of my view on the remaining contention of the
respondent renders the respondent liable in damages . It is
urged by the respondent that the board having affirmed by a n
order the report of its inspector, made after the accident, that the
crossing is sufficiently protected no other Court has jurisdictio n
to hold that there was a breach of any statutory provision on th e
part of the respondent . On this point I am of opinion that th e
Court is not barred by any such order of the board from holdin g
that the railway-crossing sign referred to had not been properl y
maintained in accordance with the Act and regulations . I
would, therefore, allow the appeal and give judgment for th e
appellant for the damages contingently fixed by the learned tria l
judge in his reasons for judgment .

Appeal allowed.

Solicitors for appellant : Harvey & Twining.

Solicitors for respondent : Tiffin & Alexander.

EX PARTE YUEN PICK JUN.
REX v. YUEN PICK JUN.

The fact that the detention or imprisonment in respect of which the remedy

of habeas corpus is invoked arose out of a criminal charge, does no t

make the habeas corpus proceeding a criminal proceeding . It is not a pro-

ceeding against the Crown nor by the Crown against a subject, nor i s

it a continuance of or a step in the cause under which the detentio n

has taken place . It is a proceeding for the enforcement of the civil
right of personal liberty and the inquiry which it evokes is not int o
the criminal act, but to the right of the person in custody to his liberty ,

notwithstanding the criminal act and conviction . Therefore a Provin-

cial Act which gives the right of appeal in habeas corpus and which ,
moreover, provides that where the Crown is the successful appellan t
the Court may order the rearrest of the accused, is intra vires even i n

respect to its application to a detention arising out of a criminal

541

C . A .

194 0

CHESWORTH
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CANADIA N
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Criminal law—Habeas corpus—Nature of remedy—Power of Province to March 24 ;
give right of appeal—Charge of possessing opium—Accused pleaded May 10 .

guilty—Alleged misunderstanding of charge—R .S .B .C. 1936, Cap. 57,
Sec. 6 .
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charge ; it does not infringe upon the exclusive right given the Dominio n

by section 91 (27) of the B.N .A. Act to legislate upon "the crimina l

law and the procedure in criminal matters . "

Rex v. McAdam (1925), 35 B .C . 168, not followed .

Per MARTIN, C.J .B .C. : Citation of cases in support of the ruling that Court s

of criminal appeal feel it incumbent upon them to review their own an d

other decisions when they are satisfied that error has crept in .

An accused of Chinese origin pleaded guilty to a charge of having opium i n

his possession . On habeas corpus proceedings he deposed that he under-

stood he was pleading guilty to a charge of smoking opium, and it wa s

held by MANSON, J. that as the doubt as to whether he fully understood

the charge laid was not resolved by the affidavits filed by the Crown ,

which included one of the interpreter on the trial, the conviction should

be quashed .

Held, on appeal, reversing the decision of MANSON, J., that the evidence i n

support of the charge leaves no reasonable doubt that the responden t

had full knowledge of the nature of the charge to which he pleade d

guilty, and the appeal should be allowed and the writ set aside .

APPEAL by the Crown from the decision of MANSON, J . of
the 17th of August, 1937 (reported, 52 B .C. 158), on habeas

corpus, quashing the conviction of the accused on a charge o f
unlawfully having opium in his possession contrary to Th e
Opium and Narcotic Drug Act, 1929, and amendments thereto .
Upon the application for the writ of habeas corpus the accused ,
who is a Chinaman, and an interpreter being necessary on th e
trial, swore that he understood that the charge against him wa s
for smoking opium, and pleaded guilty . He was given the
benefit of the doubt and the conviction was quashed .

The appeal was argued at Vancouver on the 24th of March ,
1938, before MARTIN, C .J .B.C., SLOAN and O'HALLORAN, JJ .A .

Hurley, for the Crown.
Paul Murphy, for accused, raised the preliminary objection

that there was no jurisdiction to hear the appeal on the groun d
that this is a criminal proceeding : see Rex v. McAdam, (1925) ,
35 B.C. 168, at p . 172 ; Rex v. Chow Wai Yam (1937), 52 B.C .
140, at p . 145 ; Ex parte Fong (1928), 50 Can. C.C. 213 . The
only cases in which there is an appeal in habeas corpus matters
are those arising out of civil proceedings : see In re Tiderington

(1912), 17 B .C. 81 ; In re Wong Shee (1922), 31 B .C. 145 ;
Cox v . Hakes (1890), 15 App . Cas. 506 ; Ex parte Byrne

(1883), 22 N.B.R. 427 ; The Queen v . DeCoste (1888), 21
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N.S.R. 216 ; Rex v. Barre (1905), 11 Can. C.C. 1 ; Ex parte
Alice Woodhall (1888), 20 Q.B.D. 832 ; Rex v. Romanchule
(1924), 42 Can. C.C. 231 ; Smith v . The King, [1931] S .C.R .
578 ; Holdsworth's History of English Law, Vol . I ., pp . 202-3 ;
Vol. IX., pp. 112 to 125 .

Hurley, contra : This is a civil right that comes within sectio n
92 (13) of the British North America Act . A writ of habeas
corpus has nothing of the insignia of a criminal proceeding, an d
it is not necessary that it be heard in a criminal Court . The
remedy sought is remedial and not criminal. The case of Ex past e
Alice Woodhall (1888), 20 Q.B.D. 832, has no application here
as it was an appeal in a criminal matter : see Re Rex v. Blank
(1926), 45 Can. C.C. 82 ; Ex parte Tom Tong (1883), 108
U.S. 556 ; Rex v. Morn Hill Camp Commanding Officer. Ex
parte Ferguson, [1917] 1 K.B. 176 ; Rex v. Nat Bell Liquors ,
Ld., [1922] 2 A .C. 128 ; Halsbury's Laws of England, 2nd Ed . ,
Vol. 9, p. 706, sec. 1205. That the object sought is remedial
see Short & Mellor's Crown Office Practice, 2nd Ed ., pp . 309-10 ;
Rex v . Mc1Ticken, [1923] 3 W .W.R. 879 ; Reg. v. Spilsbury ,
[1898] 2 Q .B . 615 ; Ex parte Fong . dloquin v. Fong (1928) ,
44 Que. K.B. 476 .

Judgment reserved on preliminary objection.
Hurley, on the merits : Accused was charged at Ashcroft of

having opium in his possession, and he pleaded guilty and was
sentenced to six months in gaol and a fine of $300, and in defaul t
of payment to three months more in gaol . He applied for a wri t
of habeas corpus with certiorari in aid, claiming that as he di d
not know the language, he misunderstood the charge and though t
he was being charged with smoking opium . In fact, he had i n
his possession two decks of opium in addition to what he wa s
smoking.

Murphy : In the case of Rex v. Olney (1926), 37 B .C. 329 ,
it was held that there should be a new trial. The judge below in
habeas corpus proceedings had the jurisdiction to inquire int o
the jurisdiction of the magistrate, and the magistrate had n o
jurisdiction to entertain a plea of "guilty" : see Rex v . [laker,
[1923] 3 W.W.R. 988. The accused was there with all hi s
apparatus for smoking and that was all . No suggestion of
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trafficking in opium. When the interpreter makes an explana-
tion to the accused that explanation must be told word for wor d
to the magistrate. On the question of jurisdiction see Rex v .

Richmond (1917), 29 Can. C.C . 89 .

Hurley, replied .
Cur. adv. vult.

10th May, 1938 .

MARTIN, C.J.B.C . : This is an appeal by the Crown from an
order of MAcsoN, J., made on the return of a writ of habeas

corpus with certiorari in aid thereof, discharging the respondent
from imprisonment following his conviction, by Jervis, S .M. ,
for the county of Cariboo, for unlawfully having opium in hi s
possession, and also assuming to quash the said conviction upon
the ground that the said convict did not understand that he wa s
pleading guilty to that charge of possessing opium, but to on e
of smoking it .

Upon the appeal being opened the respondent's counsel move d
to quash it on the ground that this Court has no jurisdiction t o
entertain it, as being a "criminal proceeding," and reliance was
placed on our prior decision in Rex v. McAdam, 35 B.C. 168 ;
[1925] 3 W.W.R. 257 ; 44 Can. C.C. 155, wherein upon a like
motion of the Attorney-General of this Province, then being th e
respondent, we upheld that ground of objection against th e
appellant then under arrest for rape .

Now we are asked by the same Attorney-General, this time a s
the appellant, to review our judgment in McAdam's case and
with him in that request (as noted in the judgment of my brothe r
O'HALLORAN) is associated the Attorney-General of Canad a
(in view of the constitutional importance of the questio n
throughout Canada) as appears by the official correspondenc e
placed on record at the opening of this argument. And in thi s
relation it is proper to refer to my own observations at p . 173 of

McAdam's case, and to those of that great judge, Chief Baro n
Palles, on "feebly argued" criminal cases, in The Queen v . Dee

(1884), 14 L .R. Ir. 468, 485 .

My brother O ' HALLORAN in his said judgment (which, if I
may be permitted to say so, is a valuable contribution to thi s
grave question) has dealt with the matter so fully that I shall
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confine myself to the citation of some cases in addition to thos e
he cites, in support of the view that Courts of criminal appea l
feel it incumbent upon them to review their own and other
decisions when they are satisfied that error has crept in .

The present Court of Criminal Appeal in England, exercising
its jurisdiction on the statute —Criminal Appeal Act, 1907—
on which our practice is based since 1923 (Criminal Cod e
Amendment Act, Cap . 41), has almost from its inception fol-
lowed this course in many cases, among them being :

Rex v. Mortimer (1908), 1 Cr . App. R. 20, wherein the deci-
sion in Thurborn's Case (1849), 1 Den. C.C. 387, on a Crown
Case Reserved, was disapproved :

Rex v. Ettridge (1909), 2 Cr . App. R. 62, wherein the Cour t
at the request of the Crown, p. 63, reviewed and overruled it s
own decision in Rex v. Davidson (1909), ib . 51 :

Rex v . Best, [1909] 1 K.B. 692, wherein the Court overruled
Req. v. Harris (1893), 17 Cox, C .C. 656, on a Crown Cas e
Reserved, as being "not a sound decision" :

Rex v. Hill (1911), 7 Cr. App. R. 26, 28, wherein the Cour t
said its own decision in Rex v. Machardy (1911), 6 Cr . App. R .
272, which had been reargued before a Full Court, was "not
very easy to understand" and "we . . . would all be very
glad if it could at some time be reconsidered by a higher Court" :

Rex v. Fraser (1911), 7 Cr . App. R. 99, wherein the Cour t
declared it was "not prepared to follow" its own decision in
Rex v. Joiner (1910), 4 Cr . App. R. 64 :

Rex v . Baskerville (1916), 12 Cr. App. R. 81, wherein the
Court of five judges, "specially constituted" for the purpose o f
examining th e
decisions of this Court upon the nature of the corroboration required .

because they do not always appear to be to the same effec t

(pp. 92-3) disapproved its own decision in R. v. Everest (1909) ,
2 Cr. App. R. 130, as going "too far" :

Rex v. Power (1919), 14 Cr . App. R. 17, wherein the Court
definitely overruled its own decision in Joiner 's case, supra :

Rex v. Dorman, 131 L.T. 29 ; 18 Cr . App. R. 81 ; [1924]
2 K.B. 315, wherein the Court, consisting of thirteen judges ,
four dissenting, overruled, after a second reargument, p . 317
(K.B .), its own decision in Rex v. Stanley, [1920] 2 K.B. 235 ;

35
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123 L .T. 271, though it was stated in argument that it had bee n
1938

	

followed in fifteen cases in the Court—p . 87 Cr. App. R.

Ex PARTE

	

In this Province, my late brother WALKEli in In re Fong Yule
Yu7r

;.
Yres (1901), 8 B .C. 118, declined to follow, in habeas corpus, a

Ju
decision of BEOBIE, C.J ., in Re Ah Gway (1893), 2 B .C. 343 ;

RE X
v .

	

and my late brother GALLIHER and I in Rex v. Mclnulty (1914) ,
YUEr PICK 19 B.C. 109, 113, reconsidered and changed a view we expressed

Jury
—

	

in Rex v. Iman Din (1910), 15 B .C. 476 (cf. Darling, J ., in
O .J.B.O . Rex v. Bright (1916), 12 Cr . App. R. 69, 70) .

To this already lengthy list I shall only add one recent case ,
from the Full Court of Nova Scotia, Rex v. Dwyer, [1938] 3
D.L.R. 394, on certiorari, wherein it is noted in the leadin g
judgment, by Hall, J., at p . 402 that :

By The Queen v. Walsh, 29 N .S .R . 521, decided in 1897, this Court expressly

overruled its previous decision in The Queen v . McDonald 0886), 1 9

N .S .R. 336, . . .

Since our judgment, on 6th January, 1925, in McAdam's

case the same question arose in Quebec on appeal in Ex parte

Fong, ]ioquin v . Fong (1928), 44 Que . K.B. 476 ; 50 Can. C.C .
213 ; [1929] 1 D.L.R. 223, cited by my brother O'HALLORAN ,
and our judgment was considered, but not followed, p . 492

(Que. K.B.), by Greenshields, J ., with whom Tellier, Bernie r
and Hall, JJ., concurred (p. 227 Can. C .C . ; p. 236 D .L.R.), as
did also, in effect, Cannon, J. in the apt passage cited by my
brother O'HALLORAN . This is in exact accord with the judgment
of the same Court in Regimbald v. Chong Chow (1925), 3 8

Que. K.B. 440, delivered two months—on 5th March 	 after

our judgment in McAdam's case, wherein the Court unanimousl y

held, to cite the correct head-note,
A judgment on a writ of "habeas corpus" is always a judgment in civi l

matters, and it being final, is appealable :

It is a coincidence that in that case, as in this, the applicant fo r

habeas corpus had pleaded guilty to the possession of opium .

It follows from these authorities that our decision i n

McAdam's case should in my opinion "yield to considerations

which are paramount to it in importance" (as we held in In re

Rahim (1912), 17 B .C. 276, 279) and therefore the objection

to our jurisdiction in "matters of habeas corpus," conferred by
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section 6 of the Court of Appeal Act, Cap. 57, R.S .B.C. 1936 ,
.must be overruled.

It is proper here to add that before we came to this conclusion
we endeavoured to arrange that this reconsideration o f
McAdam's case should be heard by the full Bench, but were
unable to do so . In this connexion may be noted the observation
of Lord Justice Slesser in In re Shoesmith, [1938] 2 K.B. 637 ,
at 645 :
. . . I respectfully agree with my Lord that there is no rule of la w

that prevents this Court, either sitting with a full complement of its mem-

bers or with a quorum of its members, from reviewing its own decisions .

Corning then to the appeal on the merits, there is nothing tha t
I can profitably add to the judgment of my brother O'HALLORAN ,

and therefore this appeal is allowed and the order appealed fro m
set aside and we order the respondent to be forthwith arrested
and recommitted to the custody of the keeper of the commo n
gaol from which he was improvidently taken.

SLOAN, J.A . : I concur in the reasons for judgment of th e
Chief Justice and my brother O ' HALLORAN .

O'HALLORAN, J .A . : On the 28th of January, 1937, at Ash -
croft before A . W. Jervis, Esquire, a stipendiary magistrate in
and for the county of Cariboo, the respondent pleaded guilty t o
a charge of unlawful possession of opium (in the form set ou t
in the information and complaint) ; he was convicted and sen-
tenced to six months in prison with a fine of $300 and costs o f
$2.50, or in default of payment to a further three months '
imprisonment with hard labour . No appeal was taken but on
the 14th of July, nearly six months later, he obtained leave t o
issue a writ of habeas corpus with certiorari in aid. On the
17th of August, 1937, MANSON, J., quashed the conviction an d
discharged him from custody on the ground that the responden t
did not understand he was pleading guilty to a charge of unlawful
possession of opium, but understood he was pleading guilty to a
charge of smoking opium . Notice of appeal to this Court wa s
given on the 16th of October, 1937, and the appeal came on fo r
hearing at the Vancouver Sittings in March, 1938 . Counsel fo r
the respondent moved to quash on the ground this Court had no
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1938

	

and against the jurisdiction ; we also heard the appeal on th e
PARTS merits, reserving judgment on the motion to quash as well a s

YUEN Yrag on the main appeal .
JUN .

In 1920 the Court of Appeal Act was amended specificall y
REx

	

v.

	

giving the right of appeal in "habeas corpus, " and also pro-
YLEti YICK

Juv

	

viding :
_

	

In cases of habeas corpus in which the Crown is the successful appellan t
O'Halloran, the Court of Appeal may make such order as it may see fit concerning th eJ.A.

rearrest of the accused person .

The jurisdiction of this Court to hear the appeal is questioned
on the ground that the appeal is part of "The Criminal law . . .
including the procedure in criminal matters" exclusively vested
in the Dominion under section 91 (27) of the British North
America Act, and therefore that it does not come within the righ t
of appeal given by the Provincial Legislature . To approach a
decision on this important question, it is essential to have clearl y
before us (1) the nature and scope of the writ of habeas corpus

ad subjiciendum ; and (2) the facts in the case at Bar .
As imported into this Province prior to Confederation the wri t

of habeas corpus ad subjiciendum carried with it all the efficacy
attached to it for centuries under the Common Law of Englan d
as well as by the statute of 1627 (petition of right) confirmin g
the right of habeas corpus to persons deprived of their liberty ,
and the statutes of 1640, 1679, and 1816 . No Habeas Corpus
Act has been passed by the Legislature of British Columbia .
MACDONALD, C .J.A., said at p . 148, in In re Wong Shee (1922) ,
31 B.C. 145 :

The right to the writ of habeas corpus is not given by Dominion statute

but is part of the common and statutory law of England introduced into

and made part of the law of this Province .

It is essentially a common-law writ applicable in all cases o f
wrongful confinement except, of course, where the authority i s
that of a Court of superior jurisdiction—In re Robert Evan

Sproule (1886), 12 S .C.R. 140 . Our greatest judges and legal
writers have consistently described it as one of the most importan t
safeguards of the liberty of the subject. Vide authorities cite d
in the exhaustive judgment of MARTIN, J.A. (now Chief Justice
of British Columbia) in Rex v. McAdam (1925), 35 B.C. 168,
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at 172 et seq. : vide also the valuable annotation on "Constitu-
tionality of Appeals in Habeas Corpus" by R . M. Wines Chitty,
K.C., [1926] 2 D.L.R. 1. It is a prerogative writ, that is t o
say, it is not ministerially directed, but is one of the extraordinar y
remedies known as prerogative writs, which are issued upo n
cause shown in cases where the ordinary legal remedies ar e
inapplicable or inadequate, vide Halsbury's Laws of England,
2nd Ed ., Vol. 9, p . 704. Of its very nature it is a civil right—
a transcendant remedy given to every person to invoke the aid o f
the High Court and the judges of that Court to defend his per-
sonal freedom in all cases of wrongful confinement, arising in civi l
or criminal proceedings . The test to be applied is—Is the perso n
held without jurisdiction, or is the jurisdictional power abused ?
The remedy of habeas corpus is not to supplant the procedure in
or the trial of the issue in civil or criminal matters . As the ver y
wording of the writ itself shows wrongful confinement of a sub-
ject, that is a detention or imprisonment which is incapable o f
legal justification is the basis of jurisdiction in habeas corpus.

The language of Martin, J ., of the Quebec Court of King' s
Bench in Rex v . Labrie (1920), 61 D.L.R. 299, at p . 309, adopte d
by Cannon, J., of the same Court in Ex pane Fong, [1929] 1
D.L.R. 223, at p . 237, with respect, illustrates in apt terms that
the great common-law writ loses none of its characteristics as a
civil right when invoked in a matter arising out of crimina l
proceedings :

"The writ of habeas corpus is one of the prerogative writs . It is a civi l

writ issued out of a Court of civil jurisdiction, and in the present case [a s

in the case at Bar] it relates to criminal matters only in so far as it goe s
to the cause of detention, which in this case is a conviction by a Court of
criminal jurisdiction, but the judgment or order of release is a judgmen t
of the Superior Court . The great object of the writ is the liberation o f
those who may be imprisoned without sufficient cause and is the remed y
which the law gives for the enforcement of the civil right of personal liberty .
It is not a proceeding in the original criminal action or proceeding . It i s
in the nature of a new suit brought by the respondents to enforce a civi l
right which he claims as against those who are holding him in custody .
The proceeding is one instituted by himself for his liberty and not by th e
Crown to punish him for his crime. The judicial proceedings under the
writ is not to enquire into the criminal act of which he has been accused ,
tried and convicted, but into the right of liberty notwithstanding th e
criminal act and conviction . "

The proceedings for the writ are initiated by the person wrong -
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fully confined, invoking an inquiry into his right to liberty not -
withstanding his criminal act or conviction—it is not a proceed-
ing against the Crown, nor the Crown against the subject, nor i s
it a continuance of or a step in the cause civil or criminal under
which the detention has taken place . As Lord Bramwell, wit h
whom Lord Watson concurred, said in Cox v . Hakes (1890), 60

L.J.Q.B . 89, at p . 98 :
There is no Us ; there is no action ; these proceedings are entitled ex parte.

The practice often prevailing of entitling habeas corpus proceed-
ings "Rex v. John Doe," or "John Doe v. The King" is founded
in and assists in misconception of the nature, scope and purpose
of this high prerogative writ . This practice conveys the wrong
impression that the Crown is a prosecuting or defending party ;
in habeas corpus arising out of a criminal matter, the use of suc h
a style of cause wrongly implies a criminal proceeding . Lord
Ilalsbury, L .C., at p . 92, Cox v. Hakes, supra, said :

It was not a proceeding in a suit, but was a summary application by th e

person detained . No other party to the proceeding was necessarily before ,

or represented before, the judge except the person detaining, and tha t

person only because he had the custody of the applicant, and was bound t o

bring him before the judge to explain and justify, if he could, the fact o f

imprisonment.

The same reasoning applies to a writ of habeas corpus arising
out of a criminal matter. In Carus Wilson's Case (1845), 7

Q.B. 984 ; 115 E.R. 759, in which imprisonment occurred fo r
refusal to pay a fine and tender an apology to the Jersey Court ,
the Solicitor-General stated he was not acting for the Crown,
vide foot-note p. 761 .

At the risk of repetition I cite the unanimous opinion of the
Supreme Court of the United States in Ex park Tom Tong

(1883), 108 U.S. 556, wherein Mr. Chief Justice Waite, who
delivered the opinion of the Court, said at pp . 559-60 :

Proceedings to enforce civil rights are civil proceedings, and proceeding s

for the punishment of crimes are criminal proceedings . In the present case

the petitioner is held under criminal process . The prosecution against him

is a criminal prosecution but the writ of habeas corpus which he has obtained

is not a proceeding in that prosecution . On the contrary, it is a new suit

brought by him to enforce a civil right, which he claims, as against thos e

who are holding him in custody, under the criminal process . . . Such a

proceeding on his part is, in our opinion, a civil proceeding, notwithstanding

his object is, by means of it, to get released from custody under a crimina l

prosecution .
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The Supreme Court of the United States adopted the same view
in Kurtz a . Moffit (1885), 115 U.S. 487, the opinion of the
Court being delivered by Mr . Justice Gray at p . 494, and in
Farnsworth v. Montana (1889), 129 U .S. 104, at 113, in the
course of the opinion of the Court delivered by Mr. Justice
Blatchford. The important conclusion springing from this
weight of authority points to the remedy of habeas corpus as a
civil proceeding to enforce a civil right interfered with by illega l
detention in a civil or criminal matter and which detention i s
incapable of legal justification .

Then what are the facts in the case at Bar ? The appellant ,
not represented by counsel, pleaded guilty in a Court of inferio r
jurisdiction to a charge of unlawful possession of opium contrar y
to the relevant provisions of The Opium and Narcotic Drug Act ,
1929, a Dominion statute, and was sentenced accordingly .
After the time for appeal had expired he obtained his releas e
on habeas corpus with certiorari in aid, on the ground as foun d
by the learned judge below that he did not understand he wa s
pleading guilty to a charge of unlawful possession of opium .

We have therefore all the elements to invoke the common -
law writ, i .e ., a conviction in a criminal matter in a Court o f
inferior jurisdiction wherein the magistrate is alleged to hav e
denied the accused a fair trial, thereby abusing his jurisdiction
—a violation of the essentials of justice. The application by
way of habeas corpus was a new proceeding : it was not a step
in or continuance of the criminal proceedings under which th e
accused was convicted ; the magistrate who ordered the convic-
tion was functus officio and the time for appeal had expired, s o
that the criminal proceedings were at an end . The applicatio n
was made to MANSON, J., a judge of the Supreme Court of Britis h
Columbia sitting in Vancouver on the 4th of August, 1937, i n
vacation as a judge of civil jurisdiction. The application it i s
true arose out of a criminal cause, but the remedy by habeas
corpus had no relation to the criminal cause for as stated the
criminal proceedings were at an end . The issue raised by
habeas corpus did not extend to the guilt or innocence of th e
applicant . The sole ground was that the convicted person ha d
not received a fair trial, a civil right to which he was entitled .
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The next conclusion to which I am impelled is that in the cas e
1938

	

at Bar, the remedy sought by habeas corpus and the manner in_

Ex PASTE which it was sought do not form part of the criminal law, nor
YUEN YICK form part of the procedure in criminal matters within sectio n

Jun .
91 (27) of the B.N.A. Act . The nature of the remedy and th e

Rvx

	

procedure incidental to it were no different than if the responden t
YUEn Yzcr had been illegally detained in a matter not arising out of a

Jun
_

	

criminal charge . It is obvious I would say that there is a dis -
° 'na lA'' tinction between the writ itself and the charge out of which i t

arises. The criminal charge out of which habeas corpus arise s
may or may not form part of the criminal law and crimina l
procedure under section 91 (27) of the B.N.A. Act but the
remedy of habeas corpus is solely within the Provincial jurisdic-
tion. In my view this distinction is the only one consonant wit h
the essential characteristics and history of the common-law writ,
and the division of powers between the Dominion and Provincia l
jurisdictions . An illustration of the distinction between the wri t
itself and the original proceedings out of which it arises is pro-
vided by section 36 of the Supreme Court Act, Cap. 35, R.S.C .
1927, granting appeals to the Supreme Court of Canada excep t
in criminal causes and in proceedings for or upon a writ o f
habeas corpus, certiorari, or prohibition "arising out of a
criminal charge" or arising out of any claim for extradition mad e
under any treaty . The language there cited recognizes a distinc-
tion between the remedy by way of habeas corpus, and the
criminal charge out of which it arises. If the remedy of habeas

corpus became a criminal matter because it arose out of a crimina l
charge this distinctive language would not be necessary. If
similar language were contained in section 91 (27) of the B .N.A .
Act or in section 6 of our Court of Appeal Act then the right o f
appeal in this case would have been denied. This distinctiv e
language in the Supreme Court Act was considered by this Cour t
in Rex v. Sue Sun Poy (1932), 46 B.C. 321, where both Rex v.

McAdam, supra, and the Supreme Court of Canada decision in
Jungo Lee v. Reggem, [1927] 1 D.L.R. 721 were urged unsuccess-
fully in limitation of the appeal jurisdiction of this Court . It
should be observed as well that our Provincial statute expressl y
contemplates an appeal in a habeas corpus arising out of a
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criminal matter as provision is made for rearrest of the accused
person if the appeal from the order granting discharge i s
successful .

Decisions in the English Courts such as Ex pane Alice Wood-
hall (1888), 20 Q .B.D. 832, as to the meaning of a "proceedin g
in a criminal cause or matter" in section 47 of the Judicatur e
Act of 1873, are of no help in determining the issue in thi s
Province for the obvious reason they are not governed in thei r
interpretation by the division of powers between Provincial and
Dominion jurisdictions. If Yorkshire, for example, were a
Province of England, with similar powers reserved to thi s
Province, much wider argument and greater stress would
undoubtedly be placed on what constitutes a civil right within a
Provincial jurisdiction than may now be found in the Englis h
decisions. In the Woodhall case, Lord Esher, M .R., said a t
p. 835 :

The result of all the decided cases is that the words "criminal cause o r
matter" in s . 47 should receive the widest possible interpretation . The

intention was that no appeal should lie in any "criminal matter" in th e
widest sense of the term, this Court being constituted for the hearing o f
appeals in civil causes and matters.

This statement of course does not apply to section 91 (27) of
the B.V.A. Act, which must be read in the light of Provincia l
powers particularly in relation to civil rights . "A proceedin g
in a criminal cause or matter" within the meaning of section 47
of the Judicature Act is by no means necessarily a criminal
matter within section 91 (27) of the B.N.A. Act : vide Seama '
v . Burley, [1896] 2 Q .B. 344 ; The Copeland-Chatterson Co . ,
Ltd. v. Business Systems Co ., Ltd . (1908), 16 O .L.R. 481, at
p. 486 et seq ., and Chung Chuck v . The King, [1930] A .C. 244 .
Further by way of illustration it is to be noted in section 36 o f
the Supreme Court Act, supra, that a writ of habeas corpus
arising out of a claim for extradition is distinguished from on e
arising out of a "criminal charge ." The Extradition Act is a
Dominion statute—Cap . 37, R.S.C. 1927—dealing with a
specific matter and defining the procedure to be followed . Ex
parte Alice Woodhall, supra, The Queen v . Weil (1882), 9
Q.B.D. 701, and Rex v. Governor of Brixton Prison . Ex parte
Savarkar, [1910] 2 K.B. 1056, were extradition cases, and
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therefore do not assist in determining the point involved in thi s
appeal .

In support of the conclusion that jurisdiction exists to enter-
tain this appeal, it is noteworthy that the jurisdiction exists i n
Ontario—In re Hall (1883), 8 A.R. 135 (extradition) ; Regina

v. Murray (1897), 28 Out . 549 ; Rex v . Spence (1919), 45
O.L.R. 391, and vide Ex parte Martin, [1927] 3 D.L.R. 1134 .
In Quebec, Ex parte Fong, [1929] 1 D.L.R. 223 ; and in Nova
Scotia Rex v . Morris (1920), 69 D.L.R. 117. In the latter cas e
where Ex parte Alice Woodhall, supra, had been urged as an
authority to the contrary Mellish, J., said at p. 126 :

I think that such appeal lies, and that the Provincial statute allowin g

such an appeal is not ultra vices on the ground that it is legislation dealing

with criminal procedure . I do not think that legislation to secure the

liberty of the subject from a legal imprisonment can properly be called

legislation making, altering or affecting criminal law or criminal procedure .

In the Manitoba case of Rex v. Barre (1905), 11 Can . C.C. 1 ,
and the Alberta case of Rex v. Thornton (1915), 30 D.L.R. 441 ,
an express statutory right of appeal did not exist as in Ontario ,
Quebec, Nova Scotia and British Columbia . The conclusion is
all the more satisfactory when it is found not to be in conflic t
with the jurisdiction conferred on the highest Courts of other
Provinces by Provincial Legislatures. It is perhaps in point
here to remark that the jurisdiction of this Court to entertai n
the appeal was maintained by counsel for the Attorney-Genera l
of the Province, who stated to the Court this course was con-
curred in by the Attorney-General for Canada with the latter' s
authority to counsel to inform the Court of his association wit h
the Province in maintaining the right of appeal .

Rex v. McAdam, supra, was cited as an authority against th e
jurisdiction of this Court . That decision, however, depended o n
the interpretation placed upon Ex parte Alice Woodhall, supra ,

which has been distinguished as inapplicable in the case at Bar .
My Lord the Chief Justice has referred to In re Rahim

(1912), 17 B.C. 276, as a previous instance in which this Cour t
found itself unable to follow an earlier decision concerning the
right of appeal as it affected the liberty of the subject in habeas

corpus proceedings . The Court (MACDONALD, C .J.A., MARTIN

and GALLIHER, JJ .A., Ixvixo, J .A. dissenting) in the Rahim
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case overruled a decision of the old Full Court in Ikezoya v .

C.P.R . (1907), 12 B.C . 454. In the Rahim case, MACDONALD ,

C.J.A., with whom MARTIN and GALLIHER, JJ.A. agreed, said
at p . 279 :

I must, with very great reluctance, decline to follow the Ikezoya case. At

the same time I wish to make it plain that I fully recognize that judicia l

comity which leads one Court to follow the decisions of another of co-ordinate

jurisdiction. While the rule is a salutary one, I think it must yield in som e

cases to considerations which are paramount to it in importance .

I would therefore overrule the preliminary objection and hold
this Court has jurisdiction to entertain the appeal .

Then as to the main appeal. The remedy of habeas corpus

with certiorari in aid is not an appeal from conviction ; it is not
part of the criminal procedure. It is not open to the learned
judge below nor to this Court to consider whether the magistrat e
came to the right conclusion or was in error . The remedy i s
available in respect to orders made without jurisdiction or in
excess of jurisdiction or in violation of the essentials of justic e
—vide MARTIN, J.A. (now Chief Justice of British Columbia )
in In re Low Hong Hing (1926), 37 B.C . 295, at 302 et seq .

The learned judge appealed from found there was a violation
of the essentials of justice in that at the hearing the Crown di d
not make certain the accused fully understood the charge t o
which he pleaded guilty. If the learned judge was right then
the order for discharge should not be disturbed . The learned
judge had before him (1) The affidavit of the respondent swor n
through an interpreter on the 8th of July, 1937, five and hal f
months after the conviction to the effect he does not speak o r
understand the English language ; that a young Chinese 2 1
years of age born in this country, was called by the prosecutio n
to act as interpreter ; that this interpreter did not understan d
the Chinese language sufficiently to explain the exact nature o f
the charge and he pleaded guilty because he understood that i f
he did so a fine of $50 would be imposed ; that immediately on
the conclusion of the hearing he remonstrated with the inter-
preter when informed of the sentence, but the interpreter tol d
him it was too late and nothing could be done ; further that i f
he had been advised by the interpreter at the trial that he wa s
charged with the offence of having opium in his possession, he
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would have insisted upon retaining counsel and defending th e
case, but as he was advised the charge was one of smoking an d
the penalty would be a fine only, he pleaded guilty . (2) The
affidavit of the interpreter Henry Leong who specifically denie s
the statements in the respondent's affidavit concerning him an d
states he has had considerable experience as a Chinese interpreter
and faithfully and adequately explained to the respondent he
was charged with having opium in his possession and did not a t
any time tell him he was charged with smoking or discuss wit h
him in any manner his possible punishment or penalty . (3) The
affidavit of sergeant Fred Markland of the Provincial police tha t
the respondent speaks English fairly well and also

15. While prisoner was in the lock-up and before his first appearance i n

Court he asked to see Long Foo, a Chinese business man of Ashcroft, and a

friend of the prisoner.

16. Long Foo saw me after he had seen the prisoner and told me that th e

prisoner would gladly plead guilty on a smoking charge or possession of a

pipe if I would change the charge, and that the prisoner would see that I

would be well paid if I would do so .

17. Afterwards I told the prisoner that I would not change the charge.

Neither sergeant Markland nor Henry Leong were cross-
examined upon their affidavits . No affidavit from Long Foo was
produced. Allowing for objection to the admissibility of som e
statements in sergeant Markland's affidavit yet it remain s
unchallenged that he told the respondent he would not change
the charge. This evidence corroborating as it does other evidenc e
in the affidavits of sergeant Markland and Henry Leong, with
respect, leaves no reasonable doubt that the respondent had ful l
knowledge of the nature of the charge to which he pleaded guilty .
There is therefore nothing to show a violation of the essential s
of justice, and accordingly no cause shown to quash the convic-
tion and discharge the respondent on a writ of habeas corpus

with certiorari in aid. I would allow the appeal and set asid e
the writ of habeas corpus with certiorari in aid. I would also
order the rearrest of the respondent to serve the remainder o f
his sentence in the terms of his conviction pursuant to the powe r
given in section 6 of the Court of Appeal Act, supra.

Appeal allowed .
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LOOY v. ELLEY.

Negligence—Car travelling in front of motor-cycle—Car stops on right side

of street—Driver opens door on left over paved portion of street—
Motor-cyclist in passing strikes open door and is thrown—Oncomin g

bus runs over his arm—Damages .

To open the left-hand door of a car into the travelled portion of the highway

without taking the very greatest precaution before so doing, amount s

to negligence .

ACTION for damages . The plaintiff was driving a motor-cycle
behind a motor-ear which was driven by the defendant . The
defendant slowed down and turned slightly to his right. When
his left wheels were about two feet from the edge of the pave d
portion on the right side of the street he stopped . The plaintiff
then swerved to his left to pass him, when the defendant opene d

the left door of his car . The plaintiff's right leg struck the opene d
door and he was thrown to the pavement . An oncoming bus ran

over his left arm . The facts are fully set out in the reasons for
judgment . Tried by MAxsox, J . at Vancouver on the 26th and
27th of February, and the 1st of March, 1940 .

Tysoe, for plaintiff.
Bull, K.C ., for defendant .

Cur. adv. volt .

19th March, 1940 .

MAxsox, J . : The accident out of which this action aros e
occurred on Hudson Street, in the city of Vancouver, on the 19th
of January, 1939 . The plaintiff, an experienced cyclist, had
crossed the Eburne Bridge and was proceeding in a northerly
direction along Hudson Street a short distance behind th e
defendant who was driving a two-door automobile . An auto-
mobile passenger-bus was proceeding in a northerly direction
along Hudson Street, a short distance behind the plaintiff .
Hudson Street is paved down the centre to a width of 23 .8 feet .
The outer edge of the pavement on either side is covered with a
thin covering of dirt and gravel thrown up from the strips o f
unpaved roadway to the east and west of the paved strip . The
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unpaved strips to east and west of the paved strip are 12 .8 feet
wide. The clean surface of the paved portion of the street i s
approximately eighteen feet wide . The defendant's wife was a
passenger in the front seat with her husband. When the defend -
ant had gotten a little to the north of the point where 76t h
Avenue enters Hudson Street from the east, he brought his car t o
a gradual stop with the intention of getting out and turning th e
driving of the car over to his wife . He stopped his car with the
left-hand wheels between a foot and two feet in from the easterl y
edge of the paved strip . The plaintiff, at some point between
the Eburne Bridge and 76th Street, heard a horn which he took
to be the horn of a car behind him . He looked over his lef t
shoulder to see if a car behind him was about to pass him, looke d
again to the front and swung to the left with the intention o f
passing the defendant's car . It was necessary for him to swing
to the left as he had been riding within two or three feet of the
edge of the paved surface and could hardly clear the defendant' s
car which, as pointed out, stopped with its left-hand wheels near
the easterly edge of the paved surface. In passing the defend -
ant 's car the plaintiff lost his balance, fell to the left and th e
right front wheel of the bus, which had been travelling behin d
him, ran over his left arm .

Two explanations are offered as to why the plaintiff lost hi s
balance and fell to the pavement . His own explanation is tha t
as he was passing the defendant's car the left-hand door was
suddenly opened and caught him in the upper portion of th e
right leg. The other explanation is that the plaintiff lost hi s
balance when he looked back, did not recover it when he looke d
to the front again, attempted to pass the defendant's car, swayed
to the right, came into contact with either the left rear or left
front fender of the defendant's car and then toppled off hi s
bicycle to the pavement.

There is more than the usual discrepancy in the evidence le d
and very definite discrepancies on material points in the stor y
of what occurred as among defence witnesses . Counsel have been
good enough to supplement my notes made at the trial b y
transcripts of substantial portions of the evidence . Considera-
tion, and reconsideration of the detail of the evidence has led me
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to the conclusion that the explanation given by the plaintiff a s
to the cause of his upset is the correct one . The plaintiff himself
impressed me favourably. He was modest in his demeanour ,
and his story was simply and clearly told . It was corroborated
by other witnesses and a wound on the upper portion of his righ t
leg is logically accounted for by his explanation . It is difficult
to otherwise account for it . I find it hard to believe that the
witnesses McKay and Mrs . Hand were actually in a position t o
see whether the plaintiff collided with the open door of th e
defendant 's car. I am of opinion that they, unwittingly prob-
ably, have substituted reconstruction for memory . They both
rather quibbled as to whether the car door was open . McKay
admitted that it was at least unlocked and opened a bit, an d
Mrs. Hand, although she was ready to swear that the door wa s
not opened, qualified her statement by saying, "I would conside r
a door being opened if it was six inches ajar, otherwise I woul d
not consider a car door being opened ." The defendant admitte d
that the door was opened but he says, not more than ten inches .
That question arose immediately after the accident as to whethe r
the defendant's open door had caused the accident, is clear from
the evidence. The defendant, when questioned by a constable
not many minutes after the accident, stated that the cyclist di d
not run into his car and that his door was not open . The latte r
statement does not correspond with the evidence of the defendant
at the trial, nor with the evidence of defence witnesses generally .
The preponderating weight of the evidence is on the side o f
the plaintiff .

Two further questions arise for consideration : First—was
the plaintiff guilty of negligence which contributed to the acci-
dent in his manoeuvre to pass the defendant's car ; secondly--
was the opening of the left-hand door of the car into a traffic lan e
negligence in the circumstances . With respect to the first ques-
tion, it is conceivable that the plaintiff might have exercise d
greater care in his manoeuvre. While it is altogether probable
that the plaintiff, as he turned to look backwards, would lean t o
his left and would lean immediately to his right as he turned to
the front again and thus give some impression of wobbling to
those looking at him, I am not at all convinced that the wobbling



560

S . C.

1940

Loot
V .

ELLEY.

Manson, J .

BRITISH COLUMBIA REPORTS .

	

[Von.

was sufficient to cause the plaintiff to lose his balance . Upon
the evidence, I cannot find that he touched any portion of th e
defendant's car except the opened door . In passing he migh t
have given a wider berth to the defendant's car which, as men-
tioned above, did not stop abruptly, but gradually . On the other
hand, he had a right to anticipate that the defendant would not
open the left-hand door of his car into traffic . In my view the
plaintiff was not guilty of negligence which contributed to th e
accident . As to the second question, opening the left-hand doo r
of a car when one is parked anglewise at the kerb, is one thing ;
it is an entirely different thing to open a left-hand door into a
traffic lane . The defendant could have brought his car to res t
well off the paved surface of Hudson Street . The unpaved sur-
face was a little wet and muddy, but perfectly solid and saf e
for his car . To open the left-hand door of a car into the travelled
portion of the highway without taking the very greatest precau-
tion before so doing, amounts to negligence . In the particular
circumstances of the case at Bar the defendant, in my view, wa s
guilty of the negligence which brought about the accident an d
consequential injuries which the plaintiff sustained .

Special damages are allowed as claimed. General damage s
are assessed at $2,500.

Judgment for plaintiff .
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Case reported in this volume appealed to the Supreme Court of
Canada :

HOME OIL DISTRIBUTORS, LIMITED et al. v. ATTORNEY-GENERAL O F
BRITISI3 COLTTMBIA et al . (p. 48) .-Affirmed by Supreme Court of Canada ,
23rd April, 1940 . See [1940] 2 D.L.R. 609 .
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3.--Collision between motor - cars—
Plaintiff injured — Settlement made by
plaintiff with adjuster of defendant's insurer
—Binding effect of.] The plaintiff having
sustained serious injuries resulting from a
collision between two motor-vehicles, wa s
taken to a hospital . Fourteen days later he
was visited at the hospital by an adjuste r
of the insurance company which had insure d
the defendant . The adjuster went to th e
hospital three times, and on the third occa-
sion was attended by a solicitor, who ha d
prepared a release for execution by th e
plaintiff . The release was signed by th e
plaintiff who received in consideratio n
therefor a cheque for $2,000 which he sub-
sequently cashed . Held, that although the
plaintiff had received no independent advice
except that of the doctor in attendance upon
him, and was not on equal terms with the
adjuster, and the amount received appeared
to be inadequate for the injuries received ,
the release was binding on him so as to
prevent his maintaining an action for dam-
ages against the defendant. SLOAN v .
MAUDE-ROXBY .
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ing (British Columbia) Act — Co-operative
Associations Act — Association acting as
agent of marketing board without complying
with section 26 thereof—R.S.B .C . 1936, Cap .
165; Cap. 53, Sec. 27 .] Section 27 of Th e
Co-operative Associations Act enacts tha t
the rules of an association incorporated
thereunder may provide for the carrying on
of its business as a pool association . This
means that if the association is carrying o n
a business of its own and wishes to carry i t
on as a pool association, then it must com-
ply with that section . If on the other han d
it is merely acting as an agent, it is not
carrying on its own business, it is carryin g
on the business of the marketing board a s
its agent. Further it may, as an agent ,
carry on a business for its principal whic h
it may not carry on for itself. Under these
circumstances it is not necessary for th e
clearing house to comply with section 27 o f
said Act . [Reversed by Court of Appeal . ]
HAYWARD et al . v. PARK et al. 196, 299
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3.—Natural Products Marketing (Brit-
ish Columbia) Act—Validity of orders in
council and orders of the marketing board—
Co-operative Associations Act — R.S.B .C .
1936, Cap . 165, Secs . 4 and 5; Cap. 53, Sec.
27 .] In an action for a declaration that the
Milk Marketing Scheme of the Lower Main-
land of British Columbia, established by
order in council of the 31st of March, 1939 .
and in particular clause 10 (d} thereof is
ultra vires and for a declaration that order s
3, 4, .5 and 6 of the defendant board made
pursuant to the provisions of the Natural
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Products Marketing (British Columbia) Act
and amending Acts, and of the Milk Mar-
keting Scheme of the Lower Mainland o f
British Columbia are ultra vires, the evi-
dence disclosed that section 10 (d) of the
scheme gives the board power to designat e
the agency through which the regulate d
product should be marketed, and to prohibi t
the marketing of the regulated product
except through such agency. By order 3 of
the board, the Clearing House Association
(incorporated under the Co-operative Asso-
ciations Act) was designated as the sol e
agency through which the regulated product
may be marketed . The action was dismissed .
Held, on appeal, reversing the decision o f
ROBERTSON, J . (MCOUARRIE, J.A . dissent-
ing), that section 27 of the Co-operative
Associations Act applies to the incorporate d
Clearing House Association, and so it is no t
an effective "agency " within the meaning
of the "scheme" establishing the board i n
the admitted absence of the additional rules
required by said section. CRYSTAL DAIRY
LIMITED V. LOWER MAINLAND DAIRY PROD-
UCTS BOARD .
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ANIMALS—Cruelty to dogs by owner—
Recommendation by veterinary surgeon and
two reputable citizens that dogs be destroye d
—Agent of Society for Prevention of Cruelt y
to Animals shoots dogs—Action by owner
for damages—R.S .B .C. 1936, Cap . 266, Sec .
7.] The plaintiff was convicted for ill treat-
ment of his 40 dogs by reason of filth y
premises and not providing sufficient food .
Owing to complaints the defendant Fisher ,
an agent of the Vancouver branch of th e
Society for the Prevention of Cruelty to
Animals, examined the premises and at hi s
instance a veterinary surgeon and two
reputable citizens examined the premises an d
the dogs . The veterinary surgeon and th e
two citizens recommended that the animal s
be destroyed . Upon this recommendation
the defendant Fisher shot 24 of the 40 dogs .
In an action for damages :—Held, dismissin g
the action, that the defendant Fisher acte d
lawfully under authority conferred upon
him by section 7 of the Society for the Pre-
vention of Cruelty to Animals Act, the pro -
visions of which were fully observed . Held,
further, that assuming the defendant Fisher
had acted unlawfully, the defendant th e
Vancouver Branch of the Society for the
Prevention of Cruelty to Animals would not
be liable for his illegal acts. Stanbury v .
Exeter Corporation, [1905] 2 K.B. 838, and

ANIMALS—Continued.

Fisher v . Oldham Corporation, [1930] 2 K .B .
364, applied. USEICH v. FISHER et al .

APPEAL—By way of case stated—Affidavi t
of appellant required. - 458
See INTOXICATING LIQUORS .

2.—Misdirection—New trial—Costs o f
abortive trial to abide result of new trial .

-

	

- 279
See NEGLIGENCE. 5 .

3.To County Court—Finality of.
-

	

- 243
See BARBERS ACT .

APPEAL BOOKS—Charge under Item 38 o f
Appendix N for. - - 132
See PRACTICE. 2 .

ARCHITECTS—Preparing plans and speci-
fications for apartment-house—Fees in re -
spect thereof—Plans not in accord wit h
defendant's requirements .] The plaintiff, an
architect, brought action for his fees pre-
paring plans and specifications for an apart -
ment-house to be built by the defendant . I t
was found that the defendant made it clear
to the plaintiff that she wished to build a
first class two storey apartment-house of
Tudor design with 30 suites complete with
electric stoves, frigidaires and garages, a t
an outside figure of $120,000, and that while
she did consider plans and suggestions made
by the plaintiff which were not in accord -
ance with her original requirements, she ha d
never abandoned those requirements and th e
plaintiff never drew a plan in accordanc e
with them . Held, that the plaintiff faile d
to make out a case . It may be that the
defendant's requirements were such that th e
apartment-house would have cost at leas t
$150,000, but as defendant had placed a
limit on the amount which she was willin g
to put into an apartment building it was
up to the plaintiff, who should have a very
good idea of these things, to tell her tha t
she could not get what was desired fo r
approximately the price she was prepared to
pay, or to state to her that he would dra w
plans in accordance with her instructions
and call for tenders, hut that she would have
to take the risk of the tenders exceeding
$120,000. SHARP AND TIOMPSON v. FURBER.

179

ARREST AND CONVICTION . - 526
See INDUSTRIAL CONCILIATIO N

AND ARBITRATION ACT.

SON—Counselling to commit. - 481
See CRIMINAL LAW. 3 .
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ASSAULT—Plaintiff enters men's portion o f
beer parlour—Trespasser—On refusal to
leave ejected by proprietor—Use of force . ]
The plaintiff entered the men's portion of a
beer parlour endeavouring to sell wares t o
the customers. The man in charge asked her
to leave. She refused to go and the ma n
then took hold of her showing that necessar y
force would be used unless she went to th e
exit with him . She left reluctantly . In an
action for damages for assault :—Held, that
the plaintiff was a trespasser, and as sh e
had been requested to leave and was given
a reasonable opportunity of doing so peace -
ably, and the degree of force used being rea-
sonable, she had no cause of action . BRIE N
v. ASTORIA HOTELS LIMITED .

	

-

	

- 3

ASSESSMENT APPEAL — Ceestr b, o f
statutes — Headings — R.S.B .C . 1936, Cap .
199, Sees . 216 (1) (a) and 223 (4)—R .S .B.C.
1936, Cap . 253, Sees. 70 and 114 .] Section
114 of the Public Schools Act provides that
"Lands claimed by a railway company as its
right of way . shall be valued for the
purposes of this Act at three thousand dol-
lars per mile," and section 223 (4) of th e
Municipal Aet provides that "The miles o f
single track of any railway co n, l ~ ; I I v b s men -
tioned in section 216 (1) (o i -ball for th e
purpose of assessment and taxation be
deemed to be land, and the (, ,,count of th e

--went thereon shall be at the rate of
iLowi sand, two hundred and eighty dol-

lai per mile ." In relation to that portion
of the right of way of the Canadian Pacifi c
Railway beyond the corporate limits of th e
city of Vernon, but included pursuant t o
the Public Schools Act in the Vernon
Municipal School District, the present assess-
ment of $4,000 per mile was in force fo r
each year iron] 1921 to the present, pursu-
ant to friendly an . agement between the cit y
and the Frilly Al comp I ny. The railway
company clai~,~< -,— izient of $4,000
per mile is excessive and in contravention o f
section 114 of t I Public Schools Act . The
city contends that the present assessmen t
having been in force since 1921 is not exces-
sive, is both legal and reasonable pursuan t
to section 223 (4) of the Municipal Act, and
section 114 of the Public Schools Act has n o
application . Held, that the Public Schools
Act is divided into a number of importan t
headings and section 114 is included in th e
sections coming under the heading of "Rura l
School Districts ." The headings govern an d
may generally be read before each of th e
sections which are ranged under them. Said
section 114 only applies to rural school dis-
tricts and has no application to this case .
The city has acted within its legal rights in

ASSESSMENT APPEAL—Continued .

making the assessment in question and th e
appeal is dismissed . In re VERNON _MUNI-
CIPAL SCHOOL DISTRICT AND THE CANADIAN

PACIFIC RAILWAY COMPANY .

	

- - 98

AUTOMOBILE—Pedestrian run down by .
	 364
See NEGLIGENCE . I .

AUTOMOBILE INSURANCE.
See under INSURANCE, AUTOMOBILE .

AUTOMOBILES—Plaintiff driver trespasse r
on defendant's land—Run into b y
defendant's driver—Failure of de-
fendant's driver to look out—Duty
of trespasser. - 17, 450
Sec NEGLIGENCE . 2 .

BAIL—Application for until determination
of appeal to So / h .( „,e Color/ of Canada—
Motion for leave to (lop( (17 to St/preme Court
not yet heard —Jnrisdb 'ion— I p/licatiota
refused as appeal not then . 1,, 1oy"—Crim-
inal Code, Secs . 1019 and 1025 .] An appli-
cation for bail under section 1019 of the
Criminal Code made when a motion for
leave to appeal to the Supreme Court o f
Canada under section 1025 of said Code ha s
not been granted cannot be entertained
because until said leave to appeal is granted
no appeal is "pending" under said sectio n
1019 and therefore there is no jurisdiction
to admit to bail . REx v . GUINNESS. - 12

BANKRUPTCY—3, , ) liee% on for discb .u•g e
by bankrupt—Order a IT 7,r1/ S o ,; b c,/ d
—R.S.C . 1927, Cap. 11, secs . 142, Subs ,
2 (b), and 143 (a) (b) of l (c) .] A bank-
rupt applied for his discharge which wa s
supported by the trustees and inspectors an d
a large majority of value of the creditors.
One substantial creditor opposed the appli-
cation, based on section 143 (a) of the Bank-
ruptcy Act, which required him to satisfy
the Court that the fact that his assets wer e
not equal to 50 cents on the dollar . aros e
from circumstances for which he could not
justly be held responsible . Effect was given
to this objection :—Held . that an order
should be made for his discharge, but to be
suspended for one month . In re LOCGIIEED .
	 428

BARBERS ACT —Board of F cami~~+rs
Failur-e of candidate to pass — 1p / poi by
candidate to County Court—I'in(17iid/ of—
Failure of judge to refer no,rl ; to i o l,r l

tribunal under section 11 (4) of Act—
R .S.B .C . 1936, Cap . 21, See. 11 .] The ap-
pellant took an examination before the
Board of Examiners appointed under the
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BYLAW—Validity. -

	

-
See MUNICIPAL LAW .

CAPIAS AD RESPONDENDUM—Writ of—
Writ wholly typewritten — Not
signed by solicitor. - 399
See PRACTICE. 4 .
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BARBERS ACT—Continued .

Barbers Act, and failed . He appealed to th e
County Court under section 11 of said Act
on the grounds that the Board of Examiner s
were prejudiced against him, that they failed
him with wilful intent notwithstanding hi s
qualifications, and because it was and i s
their planned policy to fail the appellant
and other students in order to limit th e
number of students to be qualified to practise
as barbers . The appeal was dismissed . On
appeal to the Court of Appeal :—Held, on
preliminary objection, that there is juris-
diction to hear the appeal as this ease i s
not one involving any question of degree a s
to the amount involved, but the persona l
right of the appellant's means of livelihood,
and it is difficult to distinguish in principl e
this lowly personal right from the highest
one in which members of the leading profes-
sions are concerned . Larsen v . Coryel l
(1904), 11 B .C . 22, distinguished . Held ,
further, reversing the decision of HARPER ,
Co . J ., that there should be a new trial a s
through some misconception of the situation
the objects of section 11 of said statute have
been frustrated, particularly in that under
the circumstances the special tribunal of
three barbers established by subsection (4 )
of section 11 of the Act "for inquiry an d
report" was not resorted to, as it shoul d
have been . MCALLISTER V. BOARD OF EXAM-
INERS IN BARBERING .

	

-

	

-

	

-

	

243

BOARD OF EXAMINERS—Failure of can-
didate to pass—Appeal by candi-
date to County Court—Finality o f
—Failure of judge to refer matte r
to special tribunal—Barbers Act,
R .S .B .C. 1936, Cap. 21, Sec . 11 (4) .
	 243

See BARBERS ACT .

BOARD OF REVIEW—Jurisdiction . - 321
See FARMERS' CREDITORS ARRANGE -

MENT ACT, 1934, THE. 3 .

BONA FIDES—Right to attack orders fo r
lack of .

	

-

	

-

	

-

	

241
See LOWER MAINLAND DAIRY

PRODUCTS BOARD .

BRITISH NORTH AMERICA ACT — Sees .
91 (13) and 92 (2) . - 48
See CONSTITUTIONAL LAW.

BUILDING PERMIT—By-law providing fo r
—Erection of building without per-
mit—Conviction — Certiorari—By-
law—Validity—Conviction quashe d
—Appeal .

	

-

	

-

	

-

	

30
See MUNICIPAL LAW.

CAPITAL OR INCOME—Oil lease—Sale
for certain sum and royalty—
Whether the sum and royalty ar e
capital or income. - - 176
See WILL. 2 .

CERTIFICATE OF REGISTRATION —
Architects Act. - - 81
See ENGINEERING PROFESSION ACT .

CERTIFICATE OF TITLE—Property sold
for taxes. - - - 440
See MUNICIPAL CORPORATION .

CERTIORARI.

	

-

	

-

	

-

	

526, 30
See INDUSTRIAL CONCILIATION AND

ARBITRATION ACT .
_MUNICIPAL ACT.

2.—Conviction—Sole witness for Crown
not sworn—Jurisdiction of justice of the
peace—Can . Stats . 1932, Cap. 42, Sec . 18 . ]
An accused was charged before a justice of
the peace with an offence under section 1 8
of The Fisheries Act, 1932, and convicted .
The only witness called to prove the charg e

was not s«v orn at any time during the pro-
ceedings . On an application for a writ of
certiorari :—Held, that once there is juris-
diction a conviction regular on its face can -

not be quashed on certiorari on the groun d
that there is no evidence to support it . REx
v . RYAN .	 13

CHILD —Delinquency of—Contributing to.
14

See CRIMINAL LAW. 4.

2.—Run over by street-ear—Loss of leg
—Assessment of damages—Damages exces-
sive—Jurisdiction of appellate Court . 118

See NEGLIGENCE . 11 .

COLLISION .

	

-

	

-
See PRACTICE. 1 .

	

2.	 At intersection—Driver on right
Duty to keep proper look-out .

	

-

	

13 7
See NEGLIGENCE. 4 .

3.

	

Between automobile and street-car .
	 279
See NEGLIGENCE. 5 .

4. 	 Motor-cars — Plaintiff injured—
Settlement made by plaintiff with adjuster
of defendant's insurer—Binding effect of .

- 468
See ACTION. 3 .

30

401
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COMMISSION—Report of—Admissibility i n
evidence.

	

-

	

-

	

-

	

48
See CONSTITUTIONAL LAW .

CONDITIONAL APPEARANCE — Applica-
tion for leave to enter . - 1
See PRACTICE. 9 .

CONFLICT OF LAWS—Action on tort—
Accident in foreign country—Administratio n
Act and Families' Compensation Act—Right
of action under—Damages—R .S .B .C. 1936 ,
Caps . 5 and 93 .] The plaintiff brought
action under the Administration Act an d
the Families' Compensation Act for dam -
ages resulting from the death of her hus-
band in an accident that took place in the
State of Washington . The defendant Brun t
was sales manager of the defendant com-
pany, and as such had authority to make
the trip in which the accident occurred
from Vancouver to Seattle, and to use th e
company's car . Brunt asked deceased to
accompany him with a view to having hi s
assistance in attempting to bring about a
possible extension of the defendant com-
pany's business in the State of Washington .
A railway-train was travelling on the trac k
parallel to the arterial highway on which
the defendant Brunt was driving, and i n
attempting to pass in front of the train the
accident occurred, resulting in the death o f
the plaintiff's husband . The accident was
found to be solely due to the negligence o f
the defendant Brunt . Held, that an action
will not lie in one country for a wrong com-
mitted in another unless two conditions ar e
fulfilled . First, the wrong must be of such
a character that it would have been action -
able if committed in the country of th e
forum ; and secondly, it must not have bee n
justifiable by the law of the country wher e
it was done . The wrong in this case i s
actionable in British Columbia . The second
condition can be fulfilled in two ways : (a )
If the wrong is actionable in the foreign
jurisdiction it is satisfied ; (b) if the wrong
is punishable in the foreign jurisdiction it
is satisfied . Therefore the action was main-
tainable against the individual defendant,
but as the plaintiff was obliged to rely on
the second alternative condition of her right
of action, namely, punishability, and th e
presumption was that since the company
was not punishable under British Columbi a
law it was not punishable under the foreign
law, and the plaintiff did not prove that it
was so punishable, the Court had no juris-
diction so far as the action was against th e
company . YOUNG V . INDUSTRIAL CHEMI-
CALS COMPANY LIMITED AND BRUNT . 309

CONSTITUTIONAL LAW — Property and
civil rights—Trade—Provincial jurisdiction
—Coal and Petroleum Products Control
Board Act—Price-fixing powers of Board—
Validity—Report of Commission—Admissi-
bility in evidence—B .C. Stabs . 1937, Cap . 8 ,
Secs . 14 and 15—B .Y.A . Act, 1867 (30 & 31
Viet .), Cap. 3, Secs . 91 (13) and 92 (2) . ]
Section 14 of the Coal and Petroleum Prod-
ucts Control Board Act, which purports to
give the Board, with the approval of the
Lieutenant-Governor in Council, price-fixin g
powers with respect to the sale of coal and
petroleum products for use in the Province ,
was held on the trial to be ultra vires, since
the direct result and the intended result o f
the exercise of the said powers would be a n
interference with external trade in petro-
leum products, and therefore the section ,
under the guise of accomplishing a loca l
purpose, encroaches on the Dominion's juris -
diction over "the regulation of trade an d
commerce," and section 15 of said Act,
which provides that where the Board ha s
fixed a price for coal or petroleum or any
petroleum product, it may with the approva l
of the Lieutenant-Governor in Council ,
declare that any covenant in any existin g
agreement for the purchase or sale withi n
the Province of coal or petroleum or a
petroleum product for use in the Provinc e
shall be varied so that the price shall con -
form to the price fixed by the Board, was
held to be ultra vires . Held, on appeal,
reversing the decision of MANSON, J., that
the Act is infra vires, since its pith an d
substance is an Act to regulate particula r
businesses entirely within the Province,
with control over products within its terri-
torial jurisdiction and power to fix prices ,
not only of locally produced products, but
also those imported from a foreign juris-
diction . On the submission that the Act i s
ultra vires as its purpose and intent wa s
to protect the coal industry of the Provinc e
from competition from fuel-oil which is
derived from the crude oil imported from
California, and that the intent and effect of
fixing the retail price of gasoline at a lower
figure than now obtains is to force the
petroleum industry to make an increase i n
the price of fuel-oil, thus affording coal a
preferred position in the local market : —
Held, that the Province may divest a loca l
company of part of its profits for the dua l
purpose of protecting the consuming publi c
from the excessive cost of gasoline and of ,
at the same time, affording the coal indus-
try protection from unfair and ruinou s
competition from fuel-oil sold below cost.
This class of legislation is within the power
exclusively assigned to the Province to make
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applied . [Affirmed by Court of Appeal . ]
DON INGRAM LIMITED V. GENERAL SECURITIE S
LIMITED.

	

-

	

-

	

-

	

123, 414
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CONSTITUTIONAL LAW—Continued.

laws in relation to property and civil rights .
Held, further (McQUARRIE, J .A . dissenting) ,
that the report of the Royal Commission on
the petroleum industry should be admitte d

in evidence in so far only as it finds fact s
which are relevant to the ascertainment of
the said alleged purpose and the effect of

the enactment . HOME OIL DISTRIBUTORS ,
LIMITED et at . v. ATTORNEY-GENERAL OF

BRITISH COLUMBIA et al.

	

-

	

-

	

48

CONTEMPT OF COURT—Publication tend -
ing to prejudice the fair trial of an action
—Newspaper comments—Application t o
commit .] Publication in a newspaper, pend-
ing the trial of an action, of any observa-
tions which in any way prejudice the partie s
in the action, is technically a contempt of
Court . The Court will not exercise it s
extraordinary power of committal if th e
offence complained of is of a slight or tri-
fling nature, but only if it is likely to caus e
substantial prejudice to the parties to the

action . STAPLES V . ISAACS AND HARRIS .
_

	

-

	

-

	

108

CONTRACT. - - -

	

- 141
See PRACTICE. 8 .

2. 	 B % Been automobile dealer and
finance eamme, f—Loan of money—Damages
for breach— l l easure of damages.] Wher e
a company eueaged in the selling of auto-
mobiles brings action for damages for breach
of contract, the defendant having agreed t o
finance the plaintiff's purchases of auto -
mobiles and carrying charges thereon, i t

was :—Held, that the contract alleged ha d
been proven, that the defendant had broken
it and the plaintiff was entitled to substan-
tial damages, and when it is found that the
defendant company had full knowledge of
the circumstances under which the contract
was made, the loss by the plaintiff of it s
franchise granted it by the car manufac-
turer, and the consequent destruction of it s
business and its loss on the sale of its assets
were natural and probable results which
must have been within the contemplation of
the defendant, the damages should be
assessed accordingly . Held, further, tha t
there is a clear distinction between the
breach of a contract to pay money due and
the breach of a contract to lend money, and
in the latter case the plaintiff is entitled to
recover for the loss he has sustained through

those consequences of the breach which th e
parties contemplated or ought to have con-
templated would probably result therefrom .

Hadley v . Basendale (1854), 9 Ex. 341,

3.	 Dispute as to interpretation. 247

See TRADE UNIONS .

4. Rescission—Fraudulent misrepre-
sentation—Damages .] In an action for
rescission based on fraud, damages can b e
given to cover any loss which plaintiff in-
curred in partially carrying out the con-
tract . HAVENS V. HODGSON .

	

- - 77

5.	 Sale of Siam rice—Sample of pre-
vious year's crop submitted before contrac t
—Whether sale by description or by sample
—Sale of Goods Act, R .S .B .C . 1936, Cap.
250, Sec . 22 .] There having been negotia-
tions for the sale of Siam rice by the plaint-
iff to the defendant, in October, 1935, the
assistant manager of the plaintiff left with
the president of the defendant four sample s
of paddy harvested from the 1934-35 crop,
the samples being labelled "Siam extra supe r

paddy rice ." On February 11th, 1936, the

parties entered into a written contract fo r
the sale by the plaintiff to the defendant of
"Siam rice—extra super paddy—new sea-
sons crop . Guaranteed fully up to type and
grade as shown by sample handed you o f
last seasons' crop . 2,750 long tons 5% more
or less to suit vessel ." The ship with the
rice arrived at the defendant's dock on the

Fraser River on May 19th, 1936 . Owing t o
an unusually long rainy reason the extra
super paddy of the year 1935-36 (the paddy
shipped) was not as good in quality as th e
extra super paddy of the previous yea r
from which the samples were taken) . After
examination the defendant claimed th e
paddy was not up to sample and paid th e
plaintiff $57,002 only, when the price agreed
upon was $80,752.83 . The plaintiff then
brought this action for the balance of $23,-

750 .83, and the defendant claiming it over -

paid the plaintiff by $7,024 .30, counter -
claimed for that amount . It was held on
the trial that the sale was by description as
well as by sample, and the purchase pric e
should be reduced by $11,315 .40 . The defend-
ant appealed and the plaintiff cross-appealed,
claiming the full purchase price . Held, on
appeal, dismissing the appeal and allowin g
the cross-appeal, that when one purchase s
a future season's cr op one can only ascer-
tain quality after it is harvested and milled .
I'he contract was therefore speculative i n

rliura~ ter . So far as the sale of unascer-
,

	

goods is concerned, it was a sale b y
description . There was the finding not only
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that the shipment was in accordance wit h
the description, but also that extra supe r
paddy of one year may not be of as goo d
quality as extra super paddy of another
year, so that while the quality differs from
year to year the "type" and "grade" ar e
always the same. The words in the contract
"as shown by" indicate that the sample was
taken as an illustration or guide and onl y
in respect of type and grade. This was a
sale by description and the plaintiff is en-
titled to judgment for the full purchas e
price less the amount received . THE EAST

MILLS COMPANY INC. V. CANADA RICE
MILLS LIMITED. -

	

-

	

-

	

-

	

204

CONVICTION . -

	

-

	

81

See ENGINEERING PROFESSION ACT .

2. 	 By-law providing for building per-
mit—Erection of build g ri l h~ u t permit—
Certiorari — By-law—Vati r 1 I — Conviction
quashed—Appeal.

	

-

	

-

	

-

	

30
See MUNICIPAL ACT ,

3. 	 Interdicted person—Liquor in his
possession.

	

-

	

-

	

-

	

-

	

458
See INTOXICATING LIQUORS .

CORONER'S INQUEST—Evidence of de-
fendant at—Accepted in preference
to evidence g iven at the trial . 137
See ; n m~c : ;

COSTS.

	

-

	

-

	

-

	

185, 471

See FARMERS ' CREDITORS ARRANGE-
MENT ACT, 1934, THE. 2 .
FRAUDULENT CONVEYANCES .

	

2.	 Abortive trial—To abide result of
new trial .

	

-

	

-

	

-

	

-

	

279
See NEGLIGENCE. 5 .

	

3.	 Action brought by administrato r
on behalf of deceased's estate — Whethe r
administrator personally liable for costs . ]
An action brought by the administrator of
the estate of Esther Ann Young, deceased ,
against the defendants, was dismissed, giv-
ing have to the parties to speak to th e
question of costs if they could not agree .
The parties not having agreed, the question
of costs was argued before the trial judge.
Held, that the defendants' costs he taxed ,
the same to be levied of the goods and chat-
tels which were of the above-named Esther
Ann Young, deceased, at the time of her
death, in the hands of the plaintiff as her
administrator to be administered, if he ha s
so much thereof in his hands to be admin-
istered, and if he has not so much thereof i n
his hands to be administered, then the cost s
to be levied of the proper goods and chattels

56 9

COSTS—Continued.

of the said plaintiff . YOUNG V . THE TORONTO
GENERAL TRUSTS CORPORATION et al . (No . 2) .
	 410

	

4.	 As bil~reee defendants—Column 2
of Appendix V a ptal h i, ble.

	

-

	

401
See PRACTICE. 1 .

	

5.	 Foreclosure action—Solicitor an d
client—Taxation — Special circumstances—
Discretion—Order LYV., r. 8 (a) .] On th e
settlement of the order nisi in a foreclosure
action, the plaintiff applied to have his
costs taxed on a solicitor and client basis .
Held, that there is a discretion in the Court
under Order LXV., r . 8 (a) enabling it t o
award costs on a solicitor and client basis .
The plaintiff is entitled ex contractu to tax
his costs on a solicitor and client basis an d
to add the amount thereof to his claim a s
against the mortgaged property . MANUFAC-
TURERS LIFE INSURANCE COMPANY V. INDE-
PENDENT INVESTMENT COMPANY LTD . et of .

-

	

5

	

6,	 Scale—"Anio"u I i ooelved"—"Valu e
of the subject-rrtatld

	

oeslion" in the
cause or matter—Order 1 . \ V ., rr. 10 and 10A
—Action for balance of purchase price o f
goods — Cour i - ii i 01 dismissed .]

	

Th e
plaintiff sued for a balance of the
purchase pric of rice Hold to the defendant .
The defendant counterclaimed for $7,000 ,
contending i le rice was defective in quality .
Judgment of — given for the plaintiff for
$23,000, and the counterclaim was dismissed .
the plaintiff being allowed the costs through-
out. Held, that the defendant's contentio n
prevails, the judgment is in favour of the
plaintiff for $23,000, and the taxation shoul d
be under Column 3 of Appendix N. THE
EAST ASIATIC COMPANY INC. V. CANAD A
RICE MILLS LIMITED . (No . 2 ) .

	

- 228

	

7 .	 Scale of New Appendix N (1938 )
—Increasing scale—Jurisdiction of Court o f

I )mead—Orer costs of Court beloir.—TViiether
i 1e4e for increase—Proper praetice—R.S .B .C .
1936, Cap. 2¢9 .] Powers of disposition wit h
respect to costs, whether derived from
statute or rule or otherwise, that the Cour t
has hitherto exercised over costs here an d
below have not been curtailed in any rele-
vant respect by the New Appendix N pro-
mulgated under the Court Pules of Practice
Act, becoming effective on the 1-t of Novem-
ber, 1938 . Held, that in thi, I no goo d
ground has been shown for mnXring taxa-
tion of these costs on a higher se Ile either
here or below . CANADA RICE MILLS LIM-
ITED V . THE UNION MARINE AND GENERAL.
INSURANCE COMPANY LIMITED . (NO . 2) . 10
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8.	 To both parties — Proportionate
reduction .

	

-

	

-

	

-

	

-

	

132
See PRACTICE . 2.

COUNSELLING TO COMMIT ARSON.
-

	

-

	

481
See CRIMINAL LAW. 3 .

COURT OF APPEAL—Jurisdiction of ove r
costs of Court below—Whether
cause for increase—Proper prac-
tice .

	

-

	

-

	

-

	

-

	

10
See CosTS. 7 .

COURTS — Interim injunction pending
appeal to Supreme Court of Can-
ada—Motion to single judge o f
Court of Appeal—Powers under
section 10 of Court of Appeal Act .

-

	

-

	

422
See PRACTICE . 3 .

CRIMINAL LAW—Attempt to steal when
armed with pistol—Line-up—Identification
—Evidence—Appeal .] At 11 o'clock at
night two men entered M .'s store when M .
was behind a counter, and one of them going
to the counter with his cap well pulled dow n
(nothing else on his face) pointed a revol-
ver at M. and told him to hand over hi s
money. M. looked at him for about tw o
seconds and then suddenly made for a back
room where he had a gun . On getting the
gun he came back into the store but the me n
were gone. The store was fairly well lighted .
On the same night at the police station M .
was shown a volume of pictures and he
picked out the picture of accused as the ma n
who held him up, and on the next day in a
line-up of twelve men he picked out th e
accused as the man who held him up . On
the trial M.'s evidence was accepted as
identifying the accused, and that the evi -
dence proved the alibi set up by the defence
was unreliable and he was convicted . Held ,
on appeal, affirming the decision of HARPER ,
Co. J., that the incidents in the evidence
fully justify ML's firm statement through -
out in identifying the accused as the man
who held him up, and the attempt to estab-
lish an alibi was discredited by the evidence
of the police officers . REx v . MINICHELLO .

294

2.—Carping portions of opium popp y
—Claim of its use as a medicine only—
"liens rea"—The Opium and Narcotic Drug
Act, 1929, Can . Stats. 1929, Cap . IE9, Sees .
!F (1) (a) and 17 .] A charge against the
accused that he "did take or carry away
from the Municipality of Surrey in th e
County of Westminster . . . , a certain

CRIMINAL LAW—Continued .

drug, to wit, portions of the opium popp y
(papaver somniferum) other than the seed,
contrary to the provisions of The Opiu m
and Narcotic Drug Act, 1929, and amend-
ments thereto," was dismissed, the learned
judge quoting from Crankshaw's Criminal
Code, 6th Ed ., pp. 1515-16 : "But it is a
principle that mens rea is of the essence o f
all criminal cases unless the statute creat-
ing the offence otherwise provides and it
should be presumed that where the penalty
is pecuniarily large or is imprisonment the
Legislature did not intend to impose pun -
ishment for unintentional breaches of the
statute." Held, on appeal, reversing the
decision of WHITESIDE, Co . J ., that mens rea
is not an essential ingredient in the proo f
of a charge under section 4 (1) (a) of Th e
Opium and Narcotic Drug Act, 1929, any
more than it is in the prosecution of a
charge under section 4 (1) (d) standing
alone . Rex v . Wong Loon (1937), 52 B.C .
326, applied . Section 17 of said Act refers
only to a charge of having a drug in posses -
sion, namely, section 4 (1) (d), and has no
application to a charge laid under section
4 (1) (a) . REx v . GANDA SINGH . (NO . 2) .

193

3.	 Charge of counselling to commi t
arson—Dismissed on the trial—Appeal by
the Crown—Non-direction and misdirectio n
amounting to non-direction claimed—N o
objection taken by the Crown on the trial . ]
On the trial a jury found the accused no t
guilty on a charge that he did unlawfull y
counsel William Eric Munroe to commit th e
crime of arson by counselling the said Wil-
liam Eric Munroe to wilfully set fire t o
buildings and structures the property of th e
False Creek Lumber Company Limited . Th e
Crown appealed and asked for a new trial
on the ground of misdirection by the tria l
judge although no objection was taken by
the Crown to the charge on the trial . Held,
on appeal, per MARTIN, C .J .B .C. and SLOAN,
J.A ., that the submission that Crown coun-
sel may remain in silence and take no objec-
tion to misdirection in favour of the accused
nor ask for instruction upon a relevant
point of law on which there has been non -
direction and then on acquittal seek to plac e
the accused again in jeopardy because of th e
Crown's neglect to request a proper instruc-
tion is entirely foreign to the fundamental
principles of criminal jurisprudence and
therefore the appeal should be dismissed .
Per MACDONALD, MCQI'ARRIE and O'HAL-
LORAN, JJ.A . : On the objection that failure
by Crown counsel to object to the charge is
fatal to the Crown's appeal it is unneces-
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sary to express a final opinion . The story
told by the youth who actually fired th e
mill and now undergoing sentence, togethe r
with other witnesses, was so weird and fan-
tastic that if not unbelievable a jury acting
fairly should not find the accused guilty.
Having regard to the nature of the evidence
justice does not require that the accused
should be placed in jeopardy a second time
and therefore the appeal should be dismissed .
REX V . MUNROE .

	

-

	

-

	

-

	

481

	

4 .	 Contrihaidel to child's delinquency
—Can . Stats . 19'9, C,tp . 4.t6, Secs. 33 (1) (b )
and 37 ; 1935, (op . 41, Sec . 3.] The pur-
pose of The Juvenile Delinquents Act, 1929 ,
is to prevent the morals of a child becomin g
endangered . Prior to the addition of sub -
section (4) to section 33 it was necessar y
that there be evidence that the child' s
morals were in fact endangered, but it wa s
not necessary that it be shown upon th e
evidence that the child participated in an
immoral act . The purpose of the addition
of subsection (4) by the 1935 amendmen t
was to relieve the Court of the necessity o f
speculating as to whether or not the child' s
morals were in fact undermined . REx v .
HAMLIN .

	

-

	

-

	

-

	

-
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5.	 Coe, (Ton for distributing opium
—Order for ortation—ti o notice of righ t
to appeal to the minister—Habeas corpus —
Release of accused—Appeal—R.S.C . 1927 ,
Cap . 93, Secs. 23 and 78 .] The accused wa s
convicted on a charge of distributing opium.
Pursuant to complaint that accused wa s
subject to deportation the Deputy Minister
of Immigration ordered that he be taken
into custody for examination by a Board o f
Inquiry . Aeeused's sentence expired o n
April 9th. 1938, and an immigration office r
duly appointed and pursuant to the order
of said Deputy Minister, examined th e
accused on the 11th of April, 1938, an d
ordered that he be deported . On habeas
corpus proceedings accused complained that
the order for deportation contained no notic e
that he had a right to appeal to the Min-
ister of Mines and Resources, and he wa s
released . Held, on appeal, reversing the
order of M ANSON, J., that the absence o f
the notice at the end of Form C in the
Immigration Act is not an essential par t
of it and not, therefore, strictly speaking ,
necessary . The omission should not be
regarded as more than an irregularity whic h
does not go to the extent of invalidating th e
order itself . The Board had jurisdiction ove r
the subject-matter, and nothing occurred
therein which can be construed as being a

57 1
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violation of natural justice . The submis-
sion of the Crown that there was no juris-
diction in the Court below to frustrate th e
Board's action, in view of the provisions o f
sections 23 and 78 of the Act, should pre-
vail . THE LINO ex rel . THE MINISTER OF
JUSTICE AND THE MINISTER OF MINES AND
RESOURCES V, CHIN SHUK.

	

-

	

158

6.—Conviction for murder—Appeal—
Dismissed—Judgment not entered—Applica-
tion to reopen case for further argument —
Statement of accused on preliminary inquiry
—Objection that statement was not a sworn
one—Refused—R.S .C. 1927, Cap . 36, Secs .
684, 685 and 1001 ; Cap. 59, Sec. 4 .] O n
motion by the accused to reopen the cas e
after judgment was pronounced but not yet
entered, objection was raised to the admis-
sion in evidence of the statement made by
the accused at his preliminary inquiry o n
the ground that the statement was inadmis-
sible because it was not a sworn one, and i n
any event it was not voluntary . Held, tha t
the statement was voluntary and there i s
nothing in the sections of the Criminal Code
that were referred to (i .e ., sections 684, 68 5
and 1001) nor in section 4 of the Canad a
Evidence Act, that justify the restrictio n
of such statements to those made under
oath . REX V . WRIGHT .

	

-

	

-

	

421

7.	 Dr icing a motor-car while intoxi -
cated—Evidence of intoxication—Upon in-
dictment or upon summary conviction—Dis-
tinction as to punishment—Criminal Code ,
Sec . 285 (4) .] On a charge of driving a
motor-ear while intoxicated, under sectio n
285 (4) of the Criminal Code it is incum-
bent upon the prosecution to show tha t
accused was so intoxicated that "if per-
mitted to drive a motor-car it would be a
danger to the public ." McRae v . McLaugh-
lin Motorcar Co ., [1926] 1 D.L .R . 372, fol-
lowed . It will be noted that when a charge
is laid upon an indictment under subsection
4 (a) of section 285 of the Criminal Code ,
the punishment is much greater than when
an accused is found guilty upon a summary
conviction under subsection 4 (b) of said
section . It is obvious therefore, that Par-
liament, when enacting the legislation, drew
a distinction as to the classes of case s
which might arise under the section, an d
put a responsibility on the Crown to decide
which subsection should be invoked whe n
proceedings are started . REx v . LEAHY.
	 104

8 .Evidence—Aceomplice—Corrobora-
tion—TVarning to jury—Misdirection—No
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substantial wrong.] The rule requiring
warning as to the evidence of an accomplic e
applies equally whether such evidence be o r
be not corroborated . It is proper for the
trial judge to advise a jury not to convict
on the unconfirmed testimony of an accom-
plice, but such advice should be coupled
with the instruction that while there is
danger in basing a conviction on such un-
corroborated testimony, it is within thei r
legal province to do so . It is improper to
direct a jury that it is their duty to con-
vict if they believe the evidence of an accom-
plice, when such evidence stands alone an d
is uncorroborated . Every charge must be
read as a whole and the specific direction
complained of scanned as an integral par t
thereof. Misdirection is no ground for re-
versal of conviction where the jury properl y
directed would have reached the same con-
clusion, no substantial wrong or miscarriage
being involved. REX v . NowEr .n . - 165

9 .-	 Habeas corpus—Nature of remedy
—Power of Province to give right of appea l
—Charge of possessing opium — Accused
pleaded guilty—Alleged misunderstanding o f
charge—R .S .B .C. 1936, Cap . 57, Sec. 6 .] Th e
fact that the detention or imprisonment in
respect of which the remedy of habeas corpus
is invoked arose out of a criminal charge ,
does not make the habeas corpus proceeding
a criminal proceeding . It is not a proceed-
ing against the Crown nor by the Crown
against a subject, nor is it a continuance of
or a step in the cause under which th e
detention has taken place . It is a proceed-
ing for the enforcement of the civil right o f
personal liberty and the inquiry which i t
invokes is not into the criminal act, but to
the right of the person in custody to hi s
liberty, notwithstanding the criminal act
and conviction. Therefore a Provincial Act
which gives the right of appeal in habeas
c+ :r(Is and which, moreover, provides tha t

the Crown is the successful appellan t
the ((urt may order the rearrest of th e
accused, is intra vices even in respect to it s
application to a detention arising out of a
criminal charge ; it does not infringe upo n
the exclusive right given the Dominion b y
section 91 (27) of the B .N .A. Act to legis-
late upon "the criminal law and the pro-
cedure in criminal matters ." Rex v. McAda m
(19.25), 35 B .C. 168, not followed. Per

MARTIN, C.J .B .C . : Citation of eases in sup -
port of the ruling that Courts of crimina l
appeal feel it incumbent upon them to
review their own and other decisions whe n
they are satisfied that error has crept in .
An accused of Chinese origin pleaded guilty

CRIMINAL LAW—Continued.

to a charge of having opium in his posses-
sion. On habeas corpus proceedings h e
deposed that he understood he was pleadin g
guilty to a charge of smoking opium, and i t
was held by J. that as the doub t
as to whether he fully understood the charg e
laid was not resolved by the affidavits file d
by the Crown, which included one of th e
interpreter on the trial, the conviction
should be quashed. Held, on appeal, revers-
ing the decision of MANSON, J., that the
evidence in support of the charge leaves no
reasonable doubt that the respondent had
full knowledge of the nature of the charg e
to which he pleaded guilty, and the appea l
should be allowed and the writ set aside .
Ex parte YUEN YIGK JUN. REX V. YrE\
Yrcx JUN .

	

-

	

-

	

-
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10 .	 In possession of poppy heads—
Declared to contain opium—Used for medi-
cine—"Jens rea"—The Opium and Nar-
cotic Drug Act, 1929, Can . Slats . 1929, Cap .
49, Sees . 4 (1) (d) and 17 .] On a charge o f
having portions of the opium poppy in his
possession, the accused claimed that he had
the poppy heads solely for the purpose of
making poppy tea, which he alone used as a
medicine . An analyst declared that th e
poppy heads contained opium . The learned
trial judge held that he could find th e
accused guilty on the evidence given, but a s
he had given a very reasonable explanation
he found the accu sed not guilty on the
ground that no `r,re a" had been shown .
Held, on appeal, r~ versing the decision of
WHITESIDE, Co . J., that while the accused
had given a very reasonable explanation an d
while under section 17 of the said Act the
accused may maintain a successful defenc e
by proving his lack of knowledge of the fact
that he did have a drug in his possession ,
he did not succeed on this defence, but upo n
the erroneous view of the law taken by the
Court below in placing upon the Crown th e
burden of proving wrens rea as an essentia l
hen edient of the offence charged, and th e
appeal should be allowed and a new tria l
or (lei ed . REX V . GANDA SIGH. - 191

	

11.	 -Murder—Verdict—"Not guilty on
account of insanity"—Come)i(l(rl to mental
home—Petition for release — Dismissed —
Appeel—Diser~ l i oe of judge—Jurisdictio n
to interfere—C, eeinnl Code, Secs . 966 and
969—R.S.B .C . 1936, Cap. 162, Sec . 2.] Peti-
tioner's husband vv as tried for murder i n
1932, and the jury's verdict was "not guilt y
on account of insanity." The Court then
ordered that he be kept in safe custody at a
Provincial mental home. In 1938 the wife
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petitioned for an order directing an inquisi-
tion as to her husband's mental condition .
She swore that she had seen him and spoke n
to him on numerous occasions at the home,
and that for over two years he had been
sane . She gave no other evidence as to hi s
mental condition . The petition was dis-
missed. Held, on appeal, affirming th e
decision of MCDONALD, J., that assuming
the right to apply for an inquisition unde r
section 4 of the Lunacy Act, said sectio n
and other relevant sections of the Act show
the expressed intention of the Legislature t o
clothe the Judge in Lunacy with a wide
discretion . The onus is on the plaintiff, and
there is no evidence to support her state-
ment that her husband has been sane for
over two years . The Court of Appeal ought
not to interfere if satisfied that the learned
judge has exercised his discretion judicially .
and no ground has been shown that would
justify interference . MURDOCH V. Thu
ATTORNEY-GENERAL OF BRITISH COLUMBIA .

-

	

-

	

-
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12.	 Procuring an abortion—Charge--
Misdirection—Noe trial—Criminal Code,
Secs . 303 and 1014 .] The accused was con-
victed upon an indictment under section 30 3
of the Criminal Code, charging that "with
intent thereby to procure miscarriage, the
accused did unlawfully use upon theiperson
of Ann Tannassee a certain instrument, t o
wit, a syringe ." The jury, while being in-
structed by the learned trial judge that the
ease had, upon the facts proved, turned ou t
admittedly not to be one of using an instru-
ment with intent to procure miscarriage, a s
charged, were then directed to decide it a s
one for unlawfully using "other means what-
soever with the like intent," though that
offence was not charged . Held, on appeal ,
that the jury did not return a verdict upon
the charge as laid, and therefore there has
been a trial upon a false issue and there
must be a new trial . REX V . DALE . 134

	

13.	 Speedy trial—Carnal knowledge
of a girl under fourteen years of age—Evi-
dence of child of tender years—Corrobora-
tion—Lesser offence included in greater
Indecent assault on form'', Code ,
Sees . 301 (1 ) and 835—R ..'' .C. I9 2i, Cap . 59 ,
Sec. 16 .1 On a charge of having carna l
knowledge of a girl under the nge of four-
teen years, the learned trial judge believe d
the evidence of the girl, but concluding that
her evidence was not corroborated in som e
material particular implicating the accused,
he could not convict him on that charge . H e
found, however, that the accused was guilty

573
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of the lesser offence of "indecent assault on
a female" as empowered by section 835 of
the Criminal Code, and sentenced him to on e
year's imprisonment. Counsel for th e
accused took objection to the girl's evidenc e
being received, on the ground that prior t o
the reception of her evidence the trial judge
did not examine her as to her understandin g
of the nature of an oath . Held, overrulin g
the objection, that although the learne d
judge did not examine the girl as to he r
understanding of the nature of an oath, sh e
was examined by Crown counsel as to thi s
and he was entitled to act upon information
elicited by him. REx v. JING Foo. 202

DAMAGES. - 290, 364, 17, 450,
557, 161

See FALSE IMPRISONMENT. 2 .
NEGLIGENCE . 1, 2, 3, 12 .

	

2 .	 Action for. - -

	

113, 293
See ANIMALS .

FALSE IMPRISONMENT . 1 .

	

3 .	 Action on tort—Action in for( ai m
country—Administration Act and Faro? s '
Compensation Act—Right of action ui der .

-

	

-

	

-

	

-

	

309
See CONFLICT OF LAWS .

	

4 .	 Assessment of—Avoidance of dupli-
cation of.

	

-

	

-

	

-

	

-

	

460
See NEGLIGENCE. 6 .

	

5 .

	

Assessment of —Excessive—Juris-

	

diction of appellate Court.

	

-

	

11S
See NEGIGENCE . 11 .

	

6 .	 Defect in sidewalk — Injury to
pedestrian—Reasonable repair.

	

-

	

21
See \! :GLIGENCE. 7 .

	

7.

	

l ae ,lcbmisrepresentation . 77
See CoSIRACT . 4 .

	

8 .	 Measure of .

	

-

	

123, 414
See CONTRACT . 2 .

9.—Xuisance—Injunction. - 247'
See TRADE LNIONS .

	

10 .	 Personal injuries.

	

-

	

21 7
See NEGLIGENCE. 10 .

	

DEBTOR AND CREDITOR .

	

- 399
See PRACTICE . 4 .

DECISIONS—Necessity of preserving uni -
formity of.

	

-

	

-

	

386
See FARMERS' CREDITORS ARRANGE -

MENT ACT, 1934, THE. 1 .
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DECLARATION—By board after accident

	

—Effect of.

	

-

	

-

	

529
See RAILWAY COMPANY .

DEED OF SETTLEMENT—Death of settlo r
—Mental capacity—Action for declaratio n
that settlor of unsound mind—Evidence—
Action dismissed.] The administrator o f
the estate of an intestate brought action for
a declaration that the intestate was of
unsound mind when she executed a certai n
deed of settlement . Held, after considering
the whole of the evidence and applying th e
principles laid down in Pare v . Cusson ,
[1921] 2 W .W .R . 8, at p . 16 ; Lloyd v . Rob-
ertson (1916), 35 O .L.R . 264, at p . 276 ;
Banks v . Goodfellow (1870), L .R. 5 Q.B .
549, at pp . 564-8, that the action failed .
YOUNG V . TORONTO GENERAL TRUSTS CoR-
PORATION et al .

	

-

	

-

	

-

	

284

DEPORTATION—Order for .

	

- 158
See CRIMINAL LAW. 5 .

DISBURSEMENT—Charge under Item 38 o f
Appendix N for appeal books. 132
See PRACTICE . 2 .

DISCOVERY—Action for libel—Refusal t o
answer certain questions—Refusal
to produce document—Tendency t o

	

incriminate .

	

-

	

-

	

403
See PRACTICE . 5 .

2.	 Examination of member of board
for—Scope of examination .

	

-

	

241
See LOWER MAINLAND DAIR Y

PRODUCTS BOARD.

3.—Examination of officer of company
—Pilot of aeroplane—Whether an officer
under rule 370u .

	

-

	

-

	

-

	

101
See PRACTICE. 6 .

DISCRETION .

	

-

	

-

	

332
See PRACTICE . 7 .

DISCRETION OF JUDGE—Jurisdiction t o
interfere. - - - 496
See Cm-Ain-AL LAW. 11 .

	

DOGS—Cruelty to .

	

113
See ANIMALS.

DRIVEWAY—Across sidewalk—Snow and
ice on driveway — Liability of
owner .

	

-

	

-

	

-

	

153
See HIGHWAYS . 1 .

ELECTRIC TRAIN—Intending passenger
crossing tracks in front of—Struck
by train—Negligence of motorma n

	

—Trespass .

	

-

	

-

	

230
See NEGLIGENCE. 9.

EMPLOYEE—Detained for examination o n
termination of work—Suspected o f

	

theft—Damages.

	

-

	

- 290
See FALSE IMPRISONMENT. 2.

ENGINEERING PROFESSION ACT—Prac-
titioner under—Plans and supervises erec-
tion of theatre—Not holding certificate of
registration under Architects Act—Convic-
tion—Appeal—R .S .B .C . 1936, Caps. 14 and
87 .] The defendant was convicted for plan-
ning and supervising the erection of a
theatre in the city of Vancouver, not hold-
ing a certificate of registration under th e
Architects Act to practise within the Prov-
ince as an architect . On appeal the defend-
ant claimed, inter alia, that being a
mechanical and structural engineer unde r
the Engineering Profession Act, whereby h e
became registered as a professional engineer ,
he is entitled to plan and supervise th e
erection of such building, as lie comes with -
in the two exceptions contained in the Archi -
tects Act allowing professional engineers to
so plan and supervise. Held, that the
defendant does not come within the excep-
tions contained in the Architects Act, an d
the appeal was dismissed . THE KING v .
BENTALL .
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EVIDENCE.
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294, 284
See CRIMINAL LAW. 1 .

DEED OF SETTLEMENT .

2 .	 Accomplice—Corroboration. 165
See CRIMINAL LAW. 8 .

3.—Lack of.

	

-

	

-

	

- 293
See FALSE IMPRISONMENT. 1.

4.—0Of child of tender years—Cor-
roboration .

	

-

	

-

	

-

	

-

	

202
See CRIMINAL LAW. 13.

5.	 Oral—Value of — Truthfulness of
witness—Evidence of defendant at coroner' s
inquest accepted in preference to evidenc e
given at the trial .] Owing to the negligence
of defendant driver a motor collision
occurred in which a passenger in the other
car was fatally injured. In an action for
damages the Court accepted the evidence a s
to the collision given by the driver at the
coroner's inquest in preference to that given
by him at the trial and which evidence, in
its main aspects at least, was 'fully verified
by him in his examination for discovery
several months later.

	

CORNISH V . REI D

AND CLUNES .

	

-

	

-

	

-

	

137

6.—Summary Convictions Act, Sec .
103—Orders "made in pursuance of statute "
—Judicial notice—Orders by Board under
the Natural Products Marketing (British
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Columbia) Act—Applicability to—R.S .B .C .
1936, Cap. 165; Cap. 271, Sec. 103.] Sec-
tion 103 of the Summary Convictions Act
provides : "(1) No order, conviction, o r
other proceeding made by any Justice shal l
be quashed or set aside, and no defendant
shall be discharged, by reason of any objec-
tion that evidence has not been given of a
proclamation or order of the Lieutenant-
Governor in Council, or of any rules, regu-
lations, or by-laws made in pursuance of a
statute of the Province, or of the publica-
tion of such proclamation, order, rules,
regulations, or by-laws in the Gazette.
(2) Such proclamation, orders, rules, regu-
lations, and by-laws and the publication
thereof shall be judicially noticed ." On
appeal by way of case stated from a convic-
tion for violation of orders made by th e
British Columbia Vegetable Marketin g
Board :—Held, that said section should be
strictly interpreted and does not clearl y
express an intention to include under the
expression "rules, regulations or by-law s
made in pursuance of a statute of the Prov-
ince" an order made by a board whic h
receives its powers to make orders not from
a Provincial statute itself but from the
Lieutenant-Governor in Council, who con-
stitutes the board and vests in it certai n
powers pursuant to the provisions of Hi ,
Natural Products Marketing (B r i t i s h
Columbia) Act. In the case of a prosecu-
tion for a violation of orders made by such
board, said section 103 does not therefor e
authorize the magistrate to dispense wit h
the necessity of evidence being produced
before him to prove the existence of th e
orders under which the charge is laid . Sai d
section neither authorizes nor compels th e
magistrate to take judicial notice of the
fact, and the conviction is quashed. REx
V. FEDLER.

	

-
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-

	

-
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FALSE IMPRISONMENT—Action for dam-
ages—Lack of evidence of detention—Actio n
dismissed.] The plaintiff, who was an
employee in the defendant's store, brought
action against the company for false impris-
onment . On the evidence it was found that
the plaintiff had not been detained but ha d
remained voluntarily in the defendant's stor e
when asked to do so, and the action was
dismissed . STEPHENS V . HUDSON 'S BAY
COMPANY .

	

-

	

-

	

-

	

293

2 .	 Employee in department store —
Detained for examination on termination of
work—Suspected of theft—Damages .] Th e
plaintiff was employed as a cleaner by th e
defendant company at its store after the

575
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day's business was over . Upon finishing hi s
work at about 2 o'clock in the morning, he
went to the exit door on his way home bu t
found the door was locked . He asked the
doorman to let him out but he was told
that he was "wanted at the office" and that
he could not get out. Later he was invited
to enter the elevator and was taken up t o
the manager's office and was searched and
questioned as to thefts that had been com-
mitted of the company's goods . He was then
told that he could go. He made no objec-
tion to being searched and was treated
civilly . Held, that what was done at th e
door constituted false imprisonment, and
damages were assessed at $100 and costs .
CANNON V. HUDSON ' S BAY COMPANY . 290

FAMILIES' COMPENSATION ACT—Clai m
under .

	

-

	

-

	

-

	

460
See NEGLIGENCE. 6 .

FARMERS' CREDITORS ARRANGEMEN T
ACT, 1934, THE—Application of defendan t
community for relief under—Whether appli-
cant a "farmer"—Necessity of preserving
uniformity of decisions—Can . Stats . 1934,
Cap. 53.] On May 18th, 1938, the plaintiff
commenced action against the defendant
community to have carried into execution
the trusts of a deed of trust and mortgag e
of the 3rd of December, 1935, made betwee n
the plaintiff and the community, to secur e
first-mortgage bonds, there being a balance
due of about $170,000 . On the 23rd of June,
1939, the community filed with the officia l
receiver under The Farmers' Creditors
Arrangement Act, 1934, a request for a
review of its debts with a view to consolida-
tion and reduction of principal and interes t
of its indebtedness, and according to th e
ability of the community, as farmers, to
meet . On August 1st, 1939, the communit y
purported to request the Board of Review
to formulate a proposal . The board then
sent out a notice to the community's credi-
tors, including the plaintiff, that the com-
munity's request as a farmer would be dealt
with by the board at Nelson, B .C ., on the
26th of September, 1939 . On the 16th of
September, the plaintiff commenced thi s
action against the community and the board
for a declaration, inter alia, that the com-
munity was not a farmer within the mean-
ing of The Farmers' Creditors Arrangement
Act, 1934 . Held, that the community was
not a farmer within the meaning of th e
Act. The community owns the lands i n
question but does not farm them. Owner-
ship of farming lands does not constitut e
the owner a farmer, much less can it be
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said that the principal occupation of tha t
owner is farming or tillage of the soil . The
tenants of the community were the persons
whose principal occupation was farming o r
tillage of the soil. NATIONAL TRUST COM-

PANY, LIMITED V . THE CHRISTIAN COM-
MUNITY OF UNIVERSAL BROTIIERH00D LIM-
ITED AND BOARD OF REVIEW UNDER THE
FARMERS' CREDITORS ARRANGEMENT ACT ,

1934 . (1o . 21 .

	

-

	

-

	

-

	

386

2.	 1 j 1 dlieation to Crown (Provincial )
—Pre-e m ono s of land—Debtors purchasers
under agrete, . ,at for sale also beneficiaries
under a~tl of y-c-em .ptor—Proposal of board
of revieo Ina,/ ug on Province—Costs—Can.
Scats . 1934 . cap, 53—R .S.B .C. 1936, Cap .
144.] M. obtained a certificate of pre -

emption reconl for 320 acres in the Caribo o
District in 1901, and a certificate of im-
provements in 1912 . In 1928 he entered
into an agreement for sale of the propert y
to the plaintiffs for $5,000, the plaintiffs to
take over the management of the propert y

under M.'s supervision, M . to receive all
moneys produced from its operations and
retain $500 per year, to be applied on
account of the purchase price . M. died i n
February, 1936, and by will bequeathed al l

his estate to the plaintiffs . There was the n
owing to the Province $811 .56 for principal ,
balance of interest on the purchase price ,
survey and Crown grant fees . The plaintiffs
then requested the Board of Review estab-
lished under The Farmers' Creditors
Arrangement Act, 1934, to formulate a n
acceptable proposal for a composition, ex-
tension of time or scheme of arrangement of
their affairs . The Board advised the Depart-
ment of Lands of this application and that
they would deal with it . The Board then
formulated a proposal but the Departmen t
of Lands took no action . The plaintiffs the n
offered the department the amount proposed
by the Board but it was refused . In an
action for a declaration that the proposa l
formulated by the Board is binding upo n
the Province and a mandamus commandin g
the defendants to accept the terns of set-
tlement ordered by the Board :—Held, that
the plaintiffs are entitled to the lard unde r
the agreement for sale from the pren ,rapto r
to themselves, also as sole beneficiarh ender
the pre-emptor's will and 'Fi e 1 , ,Il em-'
Creditors Arrangement Act, 1934, applies t o
the Crown in the right of the Province i n
respect to a debt owing to it by a farmer .
The plaintiffs therefore being "creditors "
within the meaning of section 1 of said Act
and amendments thereto, the Crown in the

FARMERS' CREDITORS ARRANGEMENT
ACT, 1934, THE—Continued.

right of the Province is bound by the pro-
posal in respect to the plaintiffs formulate d
by the Board of Review . LINDSAY AND
LINDSAY V . ATTORNEY-GENERAL FOR TH E
PROVINCE OF BRITISH COLUMBIA . - 185

3.	 Board of Review—Jurisdiction—
"Fanners"—Board of Review to decide as to
applicant—Interim injunction—Can. Stats .
1934, Cap. 53, Sec . 12 (4) .] Where an offi-
cial receiver under The Farmers' Creditor s
Arrangement Act, 1934, reports to a boar d
of review thereunder that a certain person
designated by the receiver as a "farmer"
has made a proposal, it is still open to th e
board to determine whether the person s o
designated is a "farmer." On application
to set aside an interim injunction restrain-
ing the Board of Review from proceeding t o
formulate a proposal with respect to th e
defendant corporation until the trial of thi s
action :—Held, that since the circumstanc e
raised in the action can be determined by
the board on the hearing of said defendant' s
application, the application for the injunc-
tion is premature and the Court should no t
at present exercise its discretion to inter-
fere by an injunction so as to draw within
its jurisdiction questions in issue before the
board . NATIONAL TRUST COMPANY LIMITED
v . TILE CHRISTIAN COMMUNITY OF UNIVER-
SAL BROTHERHOOD LIMITED, AND BOARD OF
REVIEW UNDER THE FARMER S ' CREDITOR S
ARRANGEMENT ACT, 1934 .
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FARMING—Dissolution—interpretation of
partnership agreement. - 358
See PARTNERSHIP .

FEES—Preparing plans and specification s
for apartment-house—Plans not i n
accord with defendant's require-
ments .

	

-

	

-

	

-

	

179
See ARCHITECTS .

FIRE MARSHAL ACT—Regulations—Gaso-
line-pump and tank on kerb of street—New
pump installed after passing of regulation s
—Whether installation of new pump con-
trary to regulations — R .S .B .C. 1936, Cap .
100, Sec . 46 .] Under section 46 of the Fir e
Marshal Act, the Lieutenant-Governor in
Council may make regulations, inter alma,
" (b) Regulating the manufacture, sale,
storage, carriage and disposal of any com-
bustible, explosive or inflammable matter : "
Under this section an order in council wa s
passed as follows : "(5) No pump or meas-
uring-device used for the purpose of retail-
ing inflammable liquids shall hereafter be
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FIRE MARSHAL ACT—Continued.

erected or installed on any public street or
highway . Every pump or measuring-device
used in connection with a service station
hereafter constructed or equipped shall be
so located that it will not be necessary for
a motor-vehicle to stand on the public street

or highway while being serviced thereat . "
Prior to the passing of the above order in
council, the defendant operated a gasoline -
pump installed on the kerb, part of the
public street, with a tank underneath. In
May, 1938, he removed the old pump an d
substituted therefor in the same place a
new and up-to-date pump for the "disposal "
of gasoline . The tank was not disturbed ,
but necessary connections were made with

the new pump . A charge that the defendant
unlawfully erected a pump or measuring -
device for the purpose of retailing inflam-
mable liquids, viz., gasoline, on a publi c
street in the city of Victoria contrary to
the provisions of the Fire Marshal Act an d
the regulations made thereunder, was dis-
missed, and on appeal to the county cour t
the magistrate's decision was affirmed . Held,
on appeal, reversing the decision of SIIAND-
LEY, Co . J . (O'HALLORAN, J.A . dissenting) ,
that the Fire Marshal Act has genera l
application throughout the Province so far
as it deals with fire hazards . The installa-
tion of a "pump" is within the meaning of
the regulation referred to, and the defend -
ant is guilty of the charge as laid . REx
ex rel. MUNROE V . ISLAND PACIFIC OIL COM -
PANY LIMITED .
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FLOORING—Defective.

	

-
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See NEGLIGENCE. 10.

FORCE—Use of .

	

-

	

-

	

3
See ASSAULT.

FORECLOSURE ACTION — Solicitor an d
client—Taxation — Special circum-
stances — Discretion—Order LXV . ,
r . S (a) . - - - 5
See CosTS . 5 .

FOREIGN COUNTRY—Accident in—Action
on tort—Administration Act and
Families' Compensation Act—Righ t
of action under—Damages . 309
See CONFLICT OF LAWS .

FRAUDULENT CONVEYANCES—Husband
and wife—Judyment creditor of husband —
Conveyance by husband to wife—Propert y
paid for by wife—Held in trust by husban d
—Declaration by husband—Validity—Costs
—R .S.B .C . 1936, Cap . 106.] In an action
by a judgment creditor of the defendant
husband for a declaration that a certain

FRAUDULENT CONVEYANCES—Con'd .

deed of one-half interest in a lot in favou r
of his wife, is a fraudulent conveyance unde r
the Fraudulent Conveyances Act, and is nul l
and void as against the plaintiff, the judg-
ment was proven with failure to pay ,
although no execution was issued and it was
further submitted as indicia of intention to
defraud, that on the day before the plaintiff' s
first trial, the lot in question was mort-
gaged for $1,000, and on the day after judg-
ment mortgaged again for $2,000, but sub-
sequently to the issue of the writ in thi s
action the second mortgage was released .
The defendant produced a declaration exe-
cuted four years prior to the impugne d
transaction signed by the husband acknowl-
edging that all the moneys used in construc-
tion of their home came from his wife' s
estate, and that he held a one-half interest
in the property in trust for her, and no evi-
dence was given that this was not a genuin e
document. Evidence was given by independ-
ent witnesses showing that prior to the
purchase of the lot the wife obtained ove r
$49,000 from her father's estate and the lo t
was purchased with her money, further tha t
a one-half interest in the lot was placed in
the husband's name to enable him to exer-
cise the franchise. The plaintiff recovered
judgment on the trial. Held, on appeal ,
reversing the decision of MoRRISON, C.J .S .C . ,
that the plaintiff must establish an inten-
tion to delay, hinder or defraud creditors ,
and one must look at all the circumstances
surrounding the transfer as to whether it
was executed with that intent . In view of
all the evidence it is wrong to find that th e
declaration signed by the husband was not
genuine when the question was not put i n
issue at the trial . Both defendants gav e
evidence and were not challenged on thi s
point, and looking at the document in th e
absence of expert evidence, it is reasonably
clear to the layman that it was not pre -
pared and executed recently . Treating it a s
bona fide, all suspicious circumstances i n
connection with the execution of the mort-
gages disappear . They were given in the
ordinary course of business . The action wa s
dismissed. HENN v . FOREMAN et at. 471

FRAUDULENT MISREPRESENTATION —
Damages .

	

-

	

-

	

-

	

7 7
See CONTRACT. 4 .

FREE MINER'S CERTIFICATE—Plaintiff
not holder of—Effect of. - 335
See MINES AND MINERALS . 1 .

FREIGHT VEHICLE —Licence . 25, 503
See MUNICIPAL LAW .



578

	

INDEX .

	

[VoL .

GARNISHEE ORDER .
See PRACTICE. 9.

GASOLINE-PUMP .

	

-
See FIRE MARSHAL ACT.

GIRL—Carnal knowledge.

	

-

	

202
See CRIMINAL LAw. 13 .

HABEAS CORPUS .

	

-

	

158, 541
See CRIMINAL LAw. 5, 9 .

HIGHWAYS—S i dewal k in city—Driveway
constructed by abutting owner across side-
walk—Snow and ice on driveway—Liabilit y
of owner.] Under an agreement with th e
city of Vancouver the defendant company
constructed a driveway across the sidewalk
that adjoined one side of its building. On
a morning in February, the plaintiff, while
walking on the sidewalk which was icy an d
had a light coat of snow on it, fell as h e
stepped on the driveway and was injured .
The defendant was pbliged under said agree-
ment to maintain the driveway but there
was no evidence of any defect in it or want
of repair . A city by-law as to the cleaning
of snow and ice from the sidewalks, although
referred to, was not put in evidence, and
there was no evidence to show that the
defendant had not swept off the sidewalk
that morning before the accident . Held,
that an abutting owner or occupant who has
not assumed the duty of removing snow an d
ice from the sidewalk in front of his buildin g
or has not been guilty of a breach of a by-
law respecting its removal, is not liable for
injuries to pedestrians resulting from a
natural fall of snow or ice on to the side -
walk . The defendant was not the owner o r
occupier of the driveway, he merely had th e
right of ingress and egress over it, and h e
owed no duty to pedestrians in respect to it .
Furthermore the plaintiff did not exercis e
care appropriate to the prevailing condi-
tions. The action therefore fails . HOBBS V .
DAVID SPENCER LIMITED.

	

-

	

-

	

153

2 .—Steps on city property giving acces s
to building—Snow and ice on steps—Plaint-
iff falls on steps and is injured—Defendan t
monthly tenant in building—Liability .] Th e
defendant was a monthly tenant of a build-
ing which was entered from steps that wer e
constructed wholly on city property . The
plaintiff, when leaving the building, fel l
and was injured when walking down th e
steps. There were snow and ice on th e
steps at the time of the accident. In an
action against the tenant of the building fo r
damages :—Held, that as the defendant wa s
not, in law, in occupation of the steps i n
question, there was no duty owing by the

HIGHWAYS—Continued .

defendant to the plaintiff in respect thereof ,
and the action fails . PATTERSON V. KEAR-
NEY & COMPANY LIMITED.

	

-

	

- 140

HUSBAND AND WIFE—Action under Order
LXXA—Alimony — Quantum—Facts to b e
taken into consideration as to—Application
for order to set up trust fund—Lack o f
jurisdiction .] In an action by the wife for
alimony under Order LXXA of the Supreme
Court Rules, 1925, it was held that the hus-
band's action in leaving his wife was wholly
without justification so far as the wife' s
conduct was concerned, and that she was
entitled to alimony. The basis of the wife's
claim for alimony is the right of a deserted
wife to pledge her husband's credit for th e
purpose of providing herself with mainten-
ance according to her husband's station, an d
the Court in alimony cases such as this
proceeds upon the principle of looking t o
what is just and reasonable under all th e
circumstances . It takes into consideration
the station in life and position of the
parties and also the nature of the property
of which the husband is possessed . The
husband had a net income from the estate
left him by his mother of about $171 per
month, and he was ordered to pay his wif e
$100 per month and also $15 per month fo r
the support of their child . The wife's
application for an order that he set up a
trust fund to insure payment of said
amounts or to enjoin him from receiving
any income from his estate until he had
done so, was refused on the ground of wan t
of jurisdiction . MARTIN V . MARTIN. 434

2.	 Judgment creditor of husband—
Conveyance by husband to wife—Propert y
paid for by wife—Held in trust by husban d
—Declaration by husband—Validity . 471

See FRAUDULENT CONVEYANCES .

INDECENT ASSAULT.

	

-

	

- 202
See CRIMINAL LAW. 13 .

INDUSTRIAL CONCILIATION AND ARBI-
TRATION ACT — Unlawfully going on
strike — Informations — Appearance—Ad-
journment without case being called o r
formally adjourned—Refusal to appear on
ground of lack of jurisdiction—War ant s
issued on original information—Arrest and
conviction—Certiorari—B .C. Stats. 1937,
Cap . 31, Sec. ¢6.] Six accused (includin g
Haddrell) were separately charged on in-
formation laid under section 46 of the
Industrial Conciliation and Arbitration Act ,
and appeared before the stipendiary magis-
trate at Bralorne, B .C., pursuant to sum -

1

508
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INDUSTRIAL CONCILIATION AND INTERIM INJUNCTION .

	

- 32 1
ARBITRATION ACT—Continued. See FARMERS ' CREDITORS ARRANGE -

menses returnable there. At the instance
of counsel for all the accused, the cases
were adjourned to be heard at Goldbridge ,
B .C. On the hearing at Goldbridge the
charge against one of the accused (Cameron )
was heard, but not being finished was
adjourned until the next day, when his ease
was finished and he was found guilty. The
Court was then adjourned until next day ,
but on both adjournments the charge s
against the remaining five accused were no t
called and formally remanded . On the
opening of Court next morning, counsel for
all the accused notified the Court that the
five accused (including Haddrell) would
not attend on the ground that the magis-
trate had lost jurisdiction because their
cases at the conclusion of each day had not
been called and formally remanded. War-
rants were then issued on the same day on
the original informations, the five accused
were arrested and taken before the magis-
trate, when they were tried and convicted.
On certiorari proceedings to set- aside the
conviction of Haddrell on the ground that
the magistrate had lost jurisdiction : —
Held, that the warrant issued following the
form of a warrant in the first instance to
apprehend the defendant, was properly
issued . The accused was legally brought
before the Court, jurisdiction existed, an d
the application was dismissed . THE KIN G
v . HADDRELL .

	

-
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526

INJUNCTION—Nuisance—Damages . 247
See TRADE UNIONS .

INSURANCE, AUTOMOBILE — A c t i o n
against insured—Application of insurer t o
be added as third party—Form of order—
R .S .B .C. 1936, Cap . 136, Sec . 175 (7) .] On
an application by an insurance company t o
be added as a third party in an action i n
which the insured was a party defendant, i t
was ordered that the form of the orde r
should follow that made in McDermid v .
Bowen (1937), 51 B .C. 401, except that
there should be included a direction to th e
effect that the fact that the assurance com-
pany is a party to the action shall not be
disclosed to the jury in case the trial is ha d
by a judge with a jury . OBRADOVICH V.
PROULx .

	

-

	

-
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465

INTERDICTED PERSON—Liquor in hi s
possession—Conviction . - 458
See INTOXICATING LIQUORS .

INTEREST—Non-disclosure of.

	

-

	

85
See MINES AND MINERALS. 2.

MENT ACT, 1934, THE. 3 .

2.	 Pending appeal to Supreme Cour t
of Canada—Motion to single judge of Cour t
of Appeal—Powers under section 10 of Cour t
of Appeal Act .

	

-

	

-

	

-

	

422
See PRACTICE. 3.

INTERSECTION—Automobile — Pedestrian
run down by—Duty of pedestrian .
	 364
See NEGLIGENCE. 1 .

INTOXICATING LIQUORS — Interdicte d
person—Liquor in his possession—Convic-
tion—Appeal by way of case stated—Affi-
davit of appellant required—R .S.B .C. 1936 ,
Cap. 160, Secs . 70 and 10J .] Section 104
of the Government Liquor Act applies to a n
appeal by way of case stated from a convic-
tion under said Act, and the affidavit re-
quired under said section must be made b y
the person appealing from his conviction .
REX V . CARMICHAEL.

	

-

	

-

	

458

JUDGE—Discretion of—Jurisdiction to in-
terfere.

	

-

	

-

	

-

	

496
See CRIMINAL LAW. 11 .

2.	 Failure of to refer matter to spe -
cial tribunal .

	

-

	

-
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243
See BARBERS ACT.

JUDGMENT.

	

-

	

401
See PRACTICE. 1 .

2.	 Delivered—Formal judgment no t
entered—Application to reopen trial—Ne w
evidence and further argument—Refused .
	 297

See TRIAL .

3.Delivered but not entered—Appli-
cation by plaintiff to reopen case to intro -
duce new evidence .

	

-

	

-

	

- 332
See PRACTICE . 7 .

4.	 Not entered—Application to reopen
case for further argument .

	

-

	

421
See CRIMINAL LAw. 6 .

JUDGMENT CREDITOR. - 471, 476
See FRAUDULENT CONVEYANCES .

MECHANIC ' S LIEN. 2 .

JURISDICTION .

	

12, 526
See BAIL .

INDUSTRIAL CONCILIATION AN D
ARBITRATION ACT.

2.--Lack of .

	

-

	

-

	

- 434
See HUSBAND AND WIFE. 1 .

3.Service out of—Contract . - 141
See PRACTICE . 8.
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JUSTICE OF THE PEACE — Jurisdiction .
-

	

-

	

-

	

13
See CERTIORARI . 2 .

LAND—Pre-emptors of.

	

-

	

185
See FARMERS ' CREDITORS ARRANG E -

MENT ACT, 1934, THE. 2 .

LANDLORD AND TENANT— Monthly ten-
ancy — Rent payable in advance — Two
months' rent in arrears—Landlord cuts off
light and gas for ten days—Landlord applies
for order for possession—R .S .B .C . 1936, Cap .
143, Secs. 29 and 30 .9 A furnished flat wa s
let to a tenant at $12 per month payable in
advance on the 4th of each month. The
landlord supplied the heat, light, gas fo r
cooking, and water . The tenant was two
months in arrears for January and February ,
1939, and on the 8th of February the land -
lord cut off the tenant's light and gas for
ten days . On an application by the land-
lord for delivery up of possession of th e
premises under sections 29 and 30 of the ,
Landlord and Tenant Act :—Held, that th e
tenant had suffered damage through the
breach of covenant of the landlord to th e
extent of $10, that the rent owing the land-
lord was $24 for the months of January and
February, 1939, that the landlord shoul d
have possession, and an order was so made .
It was then declared that the sum which the
tenant may pay in order to obviate th e
execution of the order is $14, along with th e
costs fixed at $15 . SHERWOOD V. LEWIS .

_

	

_
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-

	

72

LIBEL—Action for .

	

-

	

- 403

See PRACTICE . 5 .

LICENCE—Un der Highway Act — Freight
motor-vehicle .

	

-

	

25, 503

See MUNICIPAL LAw.

LICENSING—Transporters of products .
	 380

See STATUTE.

LINE-UP—Identification .

	

-

	

-

	

294

See CRIMINAL LAW . 1 .

LOAN OF MONEY .

	

123, 414
See CONTRACT. 2.

LOWER MAINLAND DAIRY PRODUCT S
BOARD—Orders made by the board pursu-
ant to scheme passed by authority of Nat-
ural Products Marketing (British Columbia)
Act—Right to attack orders for lack of bona
fides—Examination of member of the boar d
for discovery — Scope of examination—
R .S .B .C. 1936, Cap . 165 .] The Lower Main-
land Dairy Products Board, pursuant to a
scheme promulgated under the provisions

LOWER MAINLAND DAIRY PRQDUCTS
BOARD—Continued.

of the Natural Products Marketing (British
Columbia) Act, passed certain orders fo r
the regulation of the sale of milk . In an
action questioning the validity of the order s
on the ground that they were not made bona
fide, the chairman of the board, on hi s
examination for discovery, refused to answe r
certain questions including those as to th e
purpose and intent of the board in passin g

them . Held, that the board is not a legis-
lative but an administrative body and doe s
not stand on any higher ground than a
municipal council, and may be attacked for
lack of bona fides. A member of the boar d
who is examined for discovery must answe r
any question, the answer to which may b e
relevant to that issue . TURNER' S DAIRY

LIMITED et al v. WILLIAMS et al . - 241

MASTER AND SERVANT. - 17, 450

See NEGLIGENCE. 2 .

2 .	 Violation of Semi-monthly Pay-
ment of Wages Act—Suspended sentence—
Recognizance—Improper form—Violation o f
conditions of—Wrong procedure—Prohibi-
tion—R .S .B .C. 1936, Cap. 271, Secs . 72 (2)
and (7) ; Cap. 303 .] Upon the accuse d
pleading guilty to a charge of violating the
Semi-monthly Payment of Wages Act, h e
was released by the magistrate on suspende d
sentence of one year on entering into a so -
called recognizance (quoted infra) . Befor e
the expiration of the year a summons wa s
issued and served on the accused containin g
a charge in the same words as those in the
former summons, the object being to hav e
the accused sentenced for a breach, if on e
were proved, of the so-called recognizance .
On accused's application for prohibition : —
Held, that the recognizance was not in th e
form proper and usual in the ease of sus-
pended sentences and did not comply wit h
section 72 (2) of the Summary Convictions
Act, and was therefore not a recognizance
at all, and therefore the magistrate had no
power to sentence the accused now and th e
order for prohibition should issue . Held ,
further, that the wrong procedure wa s
adopted and the present proceedings were
beyond the jurisdiction of the magistrate.

REx v . EVELEIGH .

	

-

	

-

	

-

	

94

MECHANIC' S LIEN — In possession under
agreement for sale— " Owner" — Interpreta-
tion—R.S .B .C. 1936, Cap . 170, Secs. 2 and
6 .] The defendant F ., who was the former
registered owner of the lands in question ,
subject to a mortgage to the defendant L, ,
entered into a written agreement for sale
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with the defendant W ., covenanting an d
agreeing to sell W. said lands . W. wen t
into possession and the plaintiff entered int o
a verbal agreement with W . to erect a
dwelling on the land. The plaintiff spent i n
material and labour on the building $772.62 ,
and received in part payment $121 . A
mechanic's lien was filed for the balance o f
$658 .62, and action was brought for th e
enforcement of the lien. Held, that the
defendant comes within the purview of sec-
tion 2 of the Mechanics' Lien Act as a n
"owner" as she has "an estate or interes t
legal or equitable in the lands in question . "
The lands were improved by the erection of
the house thereon to from $875 to $900, an d
the plaintiff is entitled to enforce his lien
for the amount claimed . CLARKE V . WIL-
IIAMS, LYONS AND FELL .

	

-

	

-

	

370

2.	 Wages of workmen — Judgmen t
against employer—Employer sells logs —
Judgment creditor garnishees purchaser—
Liens filed by workman—Purchaser fails t o
comply with sections 37 and 39 of Wood-
men's Lien for Wages Act—R .S .B .C. 1936 ,
Cap. 17 . Sec . 10; Cap. 310, Secs . 37, 38 and
39 .] Norgren, a logger, employed Johonso n
and Thorsen in his logging operations, and
on October 4th, 1937, he owed Johonso n
$72.50 and Thorsen $88 .90 . On October 5th,
1937, one Powell recovered judgment agains t
Norgren for $155 .42 . Norgren sold his log s
to one Hammer, a lumberman, and on Octo-
ber 15th, 1937, Powell, the judgment credi-
tor, attached by an order issued under the
Attachment of Debts Act, the moneys owing
by Hammer to Norgren . On October 31st ,
1937, Johonson and Thorsen filed state-
ments of claim of lien for wages under th e
Woodmen's Lien for Wages Act upon th e
logs and timber of Norgren . On Octobe r
27th, 1937, Hammer paid into Court $158 .85 ,
being the sum he owed Norgren for the logs .
It was held that the lien-holders ha d
priority as against the judgment creditor .
Held, on appeal, reversing the decision o f
LENNOx, Co . J. (MCQUARRIE, J .A . dissent-
ing), that the case turns on the construction
of sections 37, 38 and 39 of the Woodmen's
Lien for Wages Act . Section 37 provides
that a buyer of logs shall, before makin g
payment therefor, require the seller t o
furnish a pay-roll or sheet of the wage s
and showing, if not paid, the amount of
wages or pay due to the workmen, and sec-
tion 39 obligates the buyer to retain "for
the use of the workmen" the sum se t
opposite their respective names which hav e
not been paid . The requirements of section s
37 and 39 of said Act were not complied
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with by the buyer Hammer, and in conse-
quence there has been a failure to comply
with the conditions precedent necessary t o
the creation of a trust in favour of th e
workmen in the fund in question. The
workmen have no charge or lien on th e
fund in Court, as it never became impresse d
with a trust in their favour . Their remedy
was an action against Hammer under sec-
tion 38 of said Act . POWELL v . NOROREN :
HAMMER, GARNISHEE .

	

-

	

-

	

476

MENS REA.

	

-

	

-

	

193, 191
See CRIMINAL LAW. 2, 10 .

MENTAL CAPACITY—Action for declara -
tion that settlor of unsound mind.

-

	

-

	

-

	

284
See DEED OF SETTLEMENT .

MINES AND MINERALS—Interest in "min-
ing property"—Action to recover—Plaintiff
not holder of free miner's certificate--Effec t
of—Partners1 i p agreement — Interpretatio n
—R .S .B .C. 1P'i, Cap . 167; Cap. 181, Sec.
12 .] The defendant, Tait, a barrister, wa s
employed by Vie liquidator of the Zeballos
River Mining Company in November, 1934 ,
and becoming interested in the district, in-
terviewed local miners, including one Mor-
rison, who was agent for the owners of the
Gold Peak and Privateer groups of minera l
claims . In March, 1935, the plaintiff
Winsby obtained an option from Morriso n
on the Gold Peak and Privateer groups, and
consulted Tait with a view to forming a
syndicate to take up the option . Winsby
and Tait then entered into a partnershi p
agreement on the 21st of March, 1935 ,
whereby each would be entitled to a half -
interest in all moneys earned and accruing
from the option held by Winsby. Shortly
after, in endeavouring to get the records in
shape, Tait and Winsby with Morrison met
two of the owners of the Gold Peak an d
Privateer groups, and the two owners
repudiated the option given by Morrison .
The option was lost and Tait and Winsb y
then directed their efforts to forming a
syndicate to promote two other claims
known as the Van Isle and Rimy. Winsb y
was continually in Tait's office until th e
16th of July . After that he did not visi t
the office and appeared to take no further
interest . In December, 1935, the Privateer
claims were relocated by one Ildstad under
the name of the Pilgrim group, and a con-
flict developed between the Pilgrim and
Privateer groups . In July, 1935, Tait and
one Pitre, with the approval of Winsby,
formed the Nootka Gold Mining Syndicate
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for acquiring the Van Isle and Rimy claims ,
and opened a camp on the Van Isle claim ,
and the trustee of the Nootka Gold Mining
Syndicate sold these claims to the Man-O-
War Mines Limited in November, 1937, fo r
a block of shares in the Man-O-War Mines
Limited, Winsby claiming an interest in
these shares under the agreement of the
21st of March, 1935 . Pitre, on behalf o f
himself and Tait obtained an option on the
Pilgrim group on the 8th of November,
1936, and Tait obtained an option from th e
owners of the Privateer group on the 10t h
of December, 1936 . Tait and Pitre then
proceeded with development work on th e
property and proved the mine to be an
extremely rich property . The plaintiff
brought action on the 5th of January, 1938 ,
for an accounting and an interest in th e
Pilgrim and Privateer groups under th e
agreement of the 21st of March, 1935 . The
defendants plead alternatively that at no
date material to this action and prior to
the 4th of January, 1938, was the plaintiff
a free miner or lawfully possessed of a fre e
miner's certificate, and by reason thereo f
the defendants rely on the provisions of th e
Mineral Act . It was held on the trial with
reference to the plaintiff not having a free
miner's certificate that the Mineral Act is
no bar to the proceedings for an account i n
this action, that the option covering the
Gold Peak and Privateer groups originally
held by the plaintiff lapsed at or near the
end of May, 1935, and the partnership
between the plaintiff and defendant wa s
dissolved on the 20th of November, 1937 ,
when the option and all other assets of the
Nootka Gold Mining Syndicate were sold t o
the Man-O-War Mines Limited. Held, on
appeal, affirming the decision of FISHER, J.
as to the appeal, and allowing the cross -
appeal from the declaration in the judg-
ment respecting partnership (per MARTIN,
C .J .B .C ., MACDONALD and SLOAN, JJ.A .) ,
that section 12 of the Mineral Act says
"Subject to section 13, no person or joint -
stock company shall be recognized as having
any right or interest in or to any mining
poperty unless he or it has a free miner' s
certificate unexpired ." Therefore the mining
options upon which the plaintiff relies ,
options of "mining property" could not be
held unless the holder of them, i.e., the per -
son asserting the interest and benefit o f
them, is in possession of a free miner's cer-
tificate . Per MCQUARRIE and O'HALLORAN ,
JJ.A. : That the partnership between the
plaintiff and defendant Tait terminated on
the 11th of July, 1935, and the plaintiff is

not entitled to any interest in the Privateer
Mine Limited . He is only entitled to his
share on the stock of the Man-O-War Mines
Limited received on the sale of the asset s
of the Nootka Gold Mining Syndicate t o
Man-O-War Mines Limited on the 20th of
November, 1937 . WINERY V . TAIT AND TAI T

MARCITANT.
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-
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2.	 Option to purchase group of claims
by individuals—Syndicate formed—Trans-
fer of option to syndicate—Company formed
—Transfer of option by syndicate to com-
pany—First option holders agents for syn-
dicate—Non-disclosure of interest—Action
against agent by member of syndicate.] Th e
plaintiff, a member of a syndicate, alleged ,
inter alia, that the trustee for and agent of
the syndicate failed to disclose to its mem-
bers that he was buying for its members
property in which he had an interest, an d
therefore he should account for the profits
made by him. Rescission could not b e
granted because the property had been trans -
ferred by the syndicate to a company . Held,
that even assuming the plaintiff did not kno w
the facts, relief could not be given her o r
the syndicate in the circumstances ; the
Court would not fix a new price ; the right
of the syndicate was to be paid its loss o n
the whole transaction, and no proof of dam -
ages on the whole transaction was given .
The principle applicable is that if the agent' s
duty is to advise the principal as to the
purchase of stocks or shares having a mar-
ket value, and he sells to his principal
stocks and shares of his own at prices in
excess of their market value, he may be
liable in damages for the excess of the prices
received over the market value. It is a
different matter, if the property sold by the
agent to the principal is a specific property
having no market value, for the Court wil l
not fix a new price between the parties. In
such a case the measure of damages will be
the principal's loss in the whole transaction :
if he has suffered no such loss there can be
no damages . CAMERON V. CARR et al . 85

MINING PROPERTY—Interest in—Action
to recover.

	

-

	

-

	

- 335
See MINES AND MINERALS . 1 .

MISDIRECTION.
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See CRIMINAL LAW.
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2.—New trial .

	

-
See CRIMINAL LAw.

	

12 .
-

	

134

3 . -No substantial wrong .

	

- 165
See CRIMINAL LAW.
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MONTHLY TENANCY —Rent payable i n
advance—Two

	

months'

	

rent

	

in
MUNICIPAL ACT—Continued .

Cap . 199, which is as follows : "In everyarrears—Landlord cuts

	

off

	

light
and gas for ten days—Landlord municipality the Council may . .

	

. make,

applies for order for possession.
-

	

72
See LANDLORD AND TENANT.

MOTOR-CAR—Intoxicated driver — Evi-
dence of intoxication. - 104
See CRIMINAL LAW. 7 .

MOTOR-CARS —Collision between—Plaint-
iff injured—Settlement made by
plaintiff with adjuster of defend-
ant ' s insurer—Binding effect of .
	 468
See ACTION. 3 .

MOTOR-CAR AND MOTOR-CYCLE. 557
See NEGLIGENCE. 3 .

	

MOTORMAN—Negligence of .

	

230
See NEGLIGENCE. 9 .

MUNICIPAL ACT—By-law providing for
building permit—Erection of building with -
out permit—Conviction—Certiorari—By-law
—Validity — Conviction quashed—Appeal—
R.S .B .C. 1924, Cap. 179, Sec. 54, Subsec .
(56) (ii) ; 1936, Cap. 199, Sec. 59 (52) —
B .C . Stats . 1933, Cap. 46, Sec . 4 .1 On Octo-
ber 7th, 1938, the defendant applied to th e
city building inspector for a permit to buil d
upon a lot owned by him in the city o f
Kelowna . The inspector refused to grant a
permit on the ground that it would depre-
ciate the value of surrounding property . O n
proceeding to build the defendant was con-
victed for unlawfully erecting part of a
building without a permit having been first
obtained from the inspector as provided in
section 2 of the Fire Limits and Building
Regulation By-law of said city . Upon cer-
tiorari proceedings, it was held that subsec-
tion (56) (ii) of section 54 of the Municipal
Act, R .S .B .C . 1924, Cap. 179, authorized th e
council to pass a by-law "For regulating th e
erection and construction of buildings," that
this does not give the power to prohibit .
The by-law in question purports to requir e
a permit for the "Construction, erectio n

. of any building or part thereof
within the city limits ." The Legislature di d
not give so broad a power, and section 2 (a )
of the by-law is invalid . Held, on appeal ,
reversing the decision of MANSON, J.
(O'HALLORAN, J.A. dissenting), that th e
penalty section 2 (i) of the by-law has not
been challenged, and the inquiry narrow s
down to a consideration of section 2 (a) .
This section was made pursuant to sectio n
59 (52) of the Municipal Act, R .S .B .C . 1936,

. by-laws . . . for any of the follow-
ing purposes, that is to say : (52) For re-
quiring

	

. , owners,

	

. to obtain an d
hold a valid permit

	

, before commenc-
ing and at all times during any erection,

[of] buildings and structures of the
kind, description, or value specified in th e
by-law. " Section 2 (a) of the by-law is a
valid exercise of the power conferred by sai d
section 59 (52) . The respondent constructed
a building without a permit. Section 2 (a )
requires him to have a permit before doing
so and as section 2 (a) is a valid exercis e
of the authority conferred by section 59 (52 )
of the Municipal Act, R .S .B .C . 1936, the
magistrate had jurisdiction to try and con-
vict him for breach of section 2 (a) . REx
v . NYcxux .

	

-

	

-

	

-

	

-

	

30

MUNICIPAL CORPORATION — Property
sold for taxes—Certificate of title issued to
city—Demolition of building on property as
unsafe—Tenant of former owner had stored
goods on part of premises—Goods damaged
—Right of action—Occupier as trespasser—
B .C. Stats . 1921 (Second Session), Cap. 55,
Sec . 89.] The plaintiff, a junk dealer, rented
a portion of a warehouse from a forme r
owner for storage of goods and merchandis e
dealt in by him in his junk business . The
property was sold for taxes and the cit y
obtained a certificate of title in January,
1939 . Shortly after, the rental department
were notified that the building would have
to be demolished as unsafe, and in Februar y
a contract was let and the warehouse was
pulled down, except the portion in whic h
the goods were stored . Although the plaint-
iff was notified, the goods were not removed .
As only partitions were left on the north
and west side of the remaining portion o f
the building, water entered and the good s
were damaged . Held, that the city wa s
acting as owner of the property and no t
under the by-law authorizing it to demolish
buildings in a dangerous state of repair .
Moreover the plaintiff was a trespasser
because of section 89 of the Vancouver
Incorporation Act, 1921 (Second Session) ,
at the time of the demolition, and therefor e
without any legal rights enforceable against
the city for damage to his goods as the
result of the demolition, there being n o
forcible entry by the city . WEINSTEIN V .
THE CITY OF VANCOUVER .

	

-

	

-

	

440

MUNICIPAL LAW—Preinht vehicle owned
by outsider—City by-lo, requires eg licence—
Validity—Possession of

	

from Proi--
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ince—Effect of—B.C . State . 1921 (Second
Session), Cap. 55, See . 163 (130)—R .S .B.C.
1936, Cap . 116 .] The respondent operates
freight trucks between Hope and the city
of Vancouver, including the freight truck
in question; for which he holds a licence
under the Highway Act covering a public-
freight vehicle. On the 18th of August,
1938, the respondent sent said truck into
the city of Vancouver and loaded said truc k
with goods in the city and took the loaded
truck to Hope . On a charge that being a
person using a vehicle for the purposes of
his business within the city of Vancouver .
he unlawfully did fail to procure a licence
in respect thereof from said city and pay
the specified fee :—Held, that section 163
(130) of the Vancouver Incorporation Act ,
1921, does not express clearly and unequi-
vocally an intention to give power to the
city to prevent an outsider who has paid fo r
a Provincial licence to transport freight on
his truck between Hope and Vancouver, from
picking up or delivering the freight in the
city until he has paid the city for an addi-
tional licence allowing him to do so .
[Reversed by Court of Appeal .] REX AND
CITY OF VANCOUVER V . WooDS . 25, 503

MURDER .

	

-

	

-

	

-

	

-

	

42 1
See CRIMINAL LAW. 6 .

	

2.	 Verdict—"Not guilty on accoun t
of insanity ."

	

-

	

-

	

-

	

496
See CRIMINAL LAw. 11 .

NATURAL PRODUCTS MARKETING
(BRITISH COLUMBIA) ACT. 196, 299

See AGRICULTURE . 1.

2 .—Agriculture—Licensing of trans -
porters of regulated product.

	

-

	

380
See STATUTE .

	

3.	 Orders by Board under—Applic -
ability to .

	

-

	

-

	

-

	

-

	

49 1
See EVIDENCE. 6 .

4. Orders made by Lower Mainland
Dairy Products Board pursuant to scheme
passed by authority of—Right to attack
orders for lack of bona fides.

	

-

	

241
See LOWER MAINLAND DAIR Y

PRODUCTS BOARD.

	

5 .	 Validity of orders in council and
orders of the marketing board. - 306

See AGRICULTURE . 3 .

NEGLIGENCE Automobile — Pedestria n
run doom by—Intersection--Duty of driver
to keep look-out—Duty of pedestrian at

NEGLIGENCE—Continued ,

intersections—Damages .] The accident wa s
at about 5 .40 a .m. on the 1st of January ,
1939 . It was raining at the time and th e
visibility was only fairly good . There were
lights at the south-west corner of the inter -
section of Kingsway and Carolina Street ,
and two standard lights on the north side
of Kingsway. There was a double street -
car line on Kingsway (going east and west) .
The plaintiff started across Kingsway fro m
the south-west corner . When he got to tire
devil strip he looked easterly and saw th e
lights of a car coming some 420 feet away ,
and assuming there was time, he continue d
across and was struck by the car coming
from the east wli n about five feet from the
north kerb . The distance from the nort h
rail to the nonL rb of Kingsway is abou t
35 feet, and it rr e- found that the impac t
took place about three feet south of th e
centre roadway bete een the north rail and
the north kerb . Held, that both the plaint-
iff and the driver were negligent in equal
degrees, the driver in failing to keep a
proper look-out, and the plaintiff in attempt-
ing to cross the street without paying strict
attention to defendant's oncoming car .
BANKS V . CITY OF VANCOUVER AND KITSON .

-

	

364

2.	 Automobiles—Plaintiff driver tres -
passer on defendant's land—Run into b y
defendant's driver—Failure of defendant' s
driver to look out—Duty to trespasser . ]
The plaintiff, a "junk" merchant, and other s
carrying on a similar business, were accus-
tomed for some time to going with thei r
trucks to the back door of the premise s
known as 1146 Granville Street . They
reached the door from a lane that ran nort h
and south at the back of the lots on their
east side. Immediately north of said prem-
ises is house No. 1142 occupied by the
defendant company . At the rear of th e
building the lot is vacant for 57 1/2 feet to
the lane . The plaintiff and others, in order
to back their motor-trucks before returning
on to the lane, had been accustomed to make
use of the vacant land aforesaid owned by
the defendant company . The defendant com-
pany, through its employees, was aware of
this practice and made no objection . While
the plaintiff was making use of this vacan t
plot on the occasion in question, an employe e
of the defendant company drove its truck
along the lane and backed up on to the sai d
vacant plot and struck the side of th e
plaintiff's truck. On seeing the defendant' s
truck coming towards him, the plaintiff
shouted loudly and in fear of a collisio n
instinctively thrust his left arm out of his
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left window with the result that he was
severely injured . The defendant's employee
did not hear the plaintiff's shouts nor did
he look to see if anyone was behind him .
Held, that the defendant company was liabl e
even if the plaintiff was a trespasser, and
even if the defendant's employee did not
actually know the plaintiff was there, as h e
knew that the plaintiff might be there, he
should have looked and if he had he woul d
have seen that the plaintiff was there .
[Affirmed by Court of Appeal .] HIATT V .

ZIEN AND ACME TOWEL AND LINEN SUPPL Y
LIMITED .

	

-

	

-

	

-

	

17, 450

	

3 .	 Car travelling in front of motor -
cycle—Car stops on right side of street—
Driver opens door on left over paved portio n
of street—Motor-cyclist in passing strikes
open door and is thrown—Oncoming bu s
runs over his arm—Damages.] To open th e
left-hand door of a car into the travelled
portion of the highway without taking the
very greatest precaution before so doing,
amounts to negligence . Loov v. ELLEY.

-

	

-

	

- 557

	

4 .	 Collision at intersection—Driver
on right—Duty to keep proper look-out—
Evidence at inquest—Administration Act ,
R .S .B .C . 1936, Cap . 5—Damages .] Although
a motorist who is on the right of another
car when approaching an intersection ha s
the right of way, the obligation is never-
theless on him to use due care under the
circumstances . Held, that the driver on
the right had not looked properly to his left
before entering the intersection and that
had he done so he must have seen the other
car in time to have avoided the collision ,
and was therefore guilty of contributor y
negligence. CORxisn V . REID AND CLUNES .
	 137

	

5.	 Collision beteceen automobile and
street-car—Appeal— 1l isdireetion—New trial
—Costs of abortive troll to abide result of
new trial—R .S .B .C. 1936, Cap. 56, Sec. 60 . ]
On appeal by the plaintiff from the dis-
missal of his action against the defendant
company for damages resulting from a col-
lision between an automobile in which h e
was a passenger and a car of the defendan t
company, the appeal was allowed on th e
ground of misdirection, but as the appellan t
did not raise below, as he should have done ,
the objection here taken to the direction of
the learned judge, he must, as section 60 o f
the Supreme Court Act directs, pay the
costs of this appeal . Held, further, tha t
the general rule is that the costs of the
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abortive trial should follow the result of th e
second trial "except under very exceptional
circumstances," and that is the direction
which the Court gives in the present case
in the absence of "very exceptional circum-
stances . " PIKE V . BRITISH COLUMBIA ELEC-
TRIC RAILWAY COMPANY LIMITED . - 279

	

6.	 Damages—Boy nearly ten years
old killed by automobile—Action by father
as administrator of son's estate — Clai m
u,~~ier Administration Act—Claim also unde r
Fiiei Compensation Act—Assessment o f

di ages—Avo+'tii,iee of duplication of dam-
ages—R .S .B .C. 1936, Cap. 5, Sec. 71 (2) —
R .S .B .C. 1936, Cap. 93, Secs . 3 and 6 .] A
boy nearly ten years old was struck an d
killed by an automobile driven by the defend -
ant . In an action brought by the boy' s
father as administrator of the estate of hi s
son, claiming damages under the Adminis-
tration Act for the benefit of the estate o f
the deceased, and under the Families' Com-
pensation Act for the benefit of the father
and mother, it was found that the defend-
ant's negligence was the sole and effective
cause of the accident . On the assessment o f
damages :—Held, that to prevent duplication
of damages, it is necessary in the assess-
ment of damages under the Administration
Act to indicate the portion of the amount
allowed for loss of expectancy of life in
being deprived of the anticipated privilege
of caring for his dependants . General dam-
ages were assessed under the Administratio n
Act at $5,000, of which $1,000 was ascribed
to the element of deprivation of privilege of
caring for dependants . General damages
were assessed under the Families' Compensa-
tion Aet at $1,000, but it was ordered that
the general damages under the Administra-
tion Act should be abated to the extent that
the plaintiff and his wife were the bene-
ficiaries under the administration to th e
portion of said $5,000 ascribed to the
deprivation of the privilege of caring for
dependants . MCGINNES V . MURPHY . 460

	

7.	 Damages—Defect in sidewalk —
Injury to pedestrian—Reasonable repair —
High-heeled shoes—Loss of daughter's pay-
ments for board during illness—B .C. Stats.
1921 (Second Session), Cap . 55, Sec . 320 . ]
The sidewalk in question consists of concret e
slabs. One of the slabs had sunk (or the
one south of it had risen) with the resul t
that there was a rise as between it and the
southerly slab next to it. The defect came
to the knowledge of defendant through it s
overseer and some champering was done
with a view to remedying the defect, but a
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ridge remained after the champering, some -
what less in height than before . The plaint-
iff, who wore high-heeled shoes, stumbled o n
the ridge and fell, suffering injuries . Held,
that the sidewalk was not in reasonabl e
repair within section 320 of the Vancouver
Incorporation Act, 1921, and the city was
liable in damages . Held, further, that a s
the plaintiff, a widow, had to keep at hom e
one of her daughters who had been workin g
and had been paying her mother for roo m
and board, the loss was an element of spe-
cial damages to the plaintiff . GREeson v .
CITY OF VANCOUVER .

	

-

	

-

	

- 21

8.—Defective sign-post—Deficiency con-
tributing to accident .

	

-

	

-

	

529
See RAILWAY COMPANY .

9.Electric train—Intending passen-
ger crossing tracks in front of train beyond
station—Struck by train—Negligence o f
motorman—Trespass.] A girl eighteen year s
old, in attempting to catch a west boun d
interurban tram at Gladstone Station, ran
up a path and crossed the double track s
from the south side about thirty feet wes t
of the north platform of the station, the
train being on the north tracks . On reach-
ing the south tracks she signalled the tra m
by waving her arm, but continued acros s
the north tracks in front of the tram . There
was a steep embankment just beyond th e
north rail with a drop of sixteen feet, and
owing to this she stopped too soon and was
struck by a protruding step on the front
end of the first car. As there were no pas-
sengers at the Gladstone Station, the motor -
man continued on without stopping. He
saw the girl waving when he was opposit e
the middle of the platform and he put on
his brakes, but the tram (going about fif-
teen miles an hour at the time), went som e
distance beyond the point of impact befor e
stopping. It was held on the trial that the
motorman was solely to blame . Held, on
appeal, reversing the decision of MCDONALD ,
J . (MCQUARRIE, J .A. dissenting), that the
motorman was in no way negligent towards
the injured plaintiff however her status
may be regarded . Per SLOAN, J.A . : The
plaintiff was a trespasser at the time an d
place in question, and the only duty owing
to her was that described by Lord Hailsham
in Robert Addie & Sons (Collieries) v . Dum-
breck, [1929] A .C . 358. at p . 365 . THoMP-
SON V. BRITISH COLUMBIA ELECTRIC RAIL -
WAY COMPANY LIMITED.

	

-

	

- 230

10 .	 Shop premises—Defective floorin g
between entrance and sidewalk —Duty of

NEGLIGENCE—Continued .

occupant to invitee—Window-shopper step s
through flooring—Personal injuries—Dam-
ages .] The plaintiff, wishing to have a
better view of goods through a window on
premises occupied by the defendant, stepped
from the sidewalk on to tiling in front of
the entrance . The tiling gave way and both
her feet went into a hole about a foot dee p
and up to her knees, and she was injured .
The defendant was a tenant of the premises
for eighteen months prior to the accident .
For the first fifteen months of his occu-
pancy the premises were used as a shop ,
and after that as a warehouse for the stor-
age of furniture. The word "Furniture"
was on the window in small letters . Held ,
that the goods apparently displayed for sale
on the premises were such as to constitute
an invitation to the plaintiff to approach
and examine the goods . She was therefore
an invitee and the defendant was under a
duty towards her to take reasonable care t o
see that the premises were safe. The defects
in the tiling had existed for a length o f
time, such as would make them known t o
the defendant and give him warning of the
danger . He should have had the floor in-
spected and repaired and not having done
so he was liable . CLARK V. ATHERTON . 21 7

11 .	 Street-ear runs over child's leg —
Assessment of damages—Damages excessiv e
—Jurisdiction of appellate Court .] About
4 o'clock in the afternoon on a clear day, a
street-car of the defendant company, goin g
east on Powell Street in Vancouver, stoppe d
at the corner of Dunlevy Avenue and then
proceeded on at about fifteen miles an hour ,
when the motorman saw some childre n
playing at the north kerb in about th e
middle of the next block, when he slowe d
down to about twelve miles an hour and
commenced to sound his gong . When about
twenty feet west of the building in front o f
which the children were playing, a gir l
eight years of age suddenly dashed out t o
cross the street and was followed by the
infant plaintiff, a Japanese boy of three
years of age. The motorman claimed he
immediately put on the emergency brake
and the girl succeeded in crossing the trac k
in front of the car, but the infant boy ran
into the ear just as it was stopping, about
six feet behind the front of the car, and
the front wheel ran over one of the boy's
legs, necessitating amputation about si x
inches above the knee . The learned trial
judge accepted the evidence of two of th e
plaintiff's witnesses and found that the
motorman was not keeping a proper look-out
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and was guilty of negligence, and he assessed
the damages of the infant plaintiff at
$15 .000 . Held, on appeal, affirming th e
decision of MCDoNALD, J . as to the negli-
gence of the motorman, but reducing th e
quantum of damages (MACDONALD, J.A. dis-
senting) to $10,000 . KATSUMI HANADA AND
YOSHIO HANADA V . BRITISH COLUMBIA ELEC-
TRIC RAILWAY COMPANY LIMITED . - 118

12.	 Sudden stop of street-car in mid .
dle of block followed by sudden start again
—Passenger on her feet falls and is injured
—Damages—Pleadings—Amendment to con-
form to evidence .] The plaintiff, a passen-
ger on a street-car, was on her way to th e
rear exit to alight at the next corner, when
the car, being then at about the middle of
the block, suddenly stopped, then imme-
diately started forward again with a jerk .
The plaintiff was thrown down and sus-
tained injuries . The only allegation of neg-
ligence in the statement of claim was tha t
"The street-car was unexpectedly stoppe d
with a violent jerk, or alternatively, th e
speed of the street-car was suddenly
and unexpectedly checked or reduced wit h
a violent jerk." The evidence disclosed tha t
the ear stopped or nearly stopped and then
started up again with a jolt and due to thi s
jolt the plaintiff pitched forward and fell.
It was so found on the trial and judgmen t
was given for the plaintiff . Held, on appeal,
affirming the decision of MANSON, J., that an
amendment should be allowed so as to mak e
the pleadings conform to the evidence, an d
the appeal should be dismissed . WILKIN-
SON V. BRITISH COLUMBIA ELECTRIC RAIL -
WAY COMPANY LIMITED .

	

-

	

-

	

161

NEWSPAPER COMMENTS — Publication
tending to prejudice the fair trial
of an action. - - 108
See CONTEMPT OF COURT ,

NEW TRIAL—Costs of abortive trial t o
abide result of new trial. - 279
See NEGLIGENCE . 5 .

NON-DIRECTION AND MISDIRECTION .
-

	

481
See CRIMINAL LAW. 3.

NUISANCE—Injunction—Damages . 247
See TRADE UNIONS .

OFFICER OF COMPANY —Examination of .
	 101
See PRACTICE. 6 .

OIL LEASE—Sale for certain sum an d
royalty—Whether the sum an d
royalty are capital or income. 176
See WILL. 2.

58 7

OPIUM—Conviction for distributing. 158
See CRIMINAL LAW. 5 .

2.—Poppy heads—Used for medicine .
	 191
See CRIMINAL LAW. 10 .

3. 	 Possession of.

	

-

	

-

	

541
See CRIMINAL LAw. 9 .

OPIUM POPPY—Claim of its use as a
medicine only. - - 193
See CRIMINAL LAW. 2 .

OPTION—To purchase claims by individual s
—Transfer of option to syndicate —
Transfer of option by syndicate to
company — First option holder s
agents for syndicate—Non-disclos-
ure of interest — Action against
agent by member of syndicate . 85
See MINES AND MINERALS . 2 .

ORDER—Form of.

	

-

	

-

	

465
See INSURANCE, AUTOMOBILE.

ORDER FOR POSSESSION.

	

-

	

72
See LANDLORD AND TENANT.

ORDERS IN COUNCIL—Validity of . 306
See AGRICULTURE . 3 .

PARTNERSHIP — Farming
Dissolution-Interpretation of partnership agreement . ]
In an action for dissolution of a partner -
ship and for an accounting, the plaintiff ha d
purchased from the defendant an undivide d
one-half interest in the farm in question (8 0
acres) at the time the partnership wa s
entered into . It was agreed that there
should be an order for dissolution of th e
partnership for carrying on the farm . One
clause provided that "All capital expenses
and moneys spent on improvements are t o
be borne equally by the two partners, but i f
the purchaser requires a dwelling-house h e
shall erect same at his own expense, and th e
same shall be and continue to be his ow n
separate property." Another clause provided
that the dwelling-house already erected
(occupied by the vendor and enclosed by a
fence including three-quarters of an acre )
should not be included in the sale of th e
undivided one-half interest in the land, bu t
should remain the separate property of th e
vendor . The plaintiff did not erect a dwel-
ling-house, but claims an area of land on
which to erect a house . Defendant did no t
object to the allowance of a reasonable par-
cel of land for a building, but contended the
site should be selected by the parties so tha t
the commercial value of the farm should be
diminished as little as possible. Another
clause provided that in the event of the
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PARTNERSHIP— Continued.

partnership being discontinued, the dwelling -
houses should be sold along with the farm ,
but that the amount received therefor shoul d
be dealt with separately and paid to the
partners separately . Held, that the Cour t
should determine the area to which each of
the parties is entitled, leaving it to th e
parties to agree if possible upon the valu e
of the separately owned parcels, with libert y
to apply ; and the area to be allowed the
vendor should be determined by the particu-
lar situation and circumstances of his hous e
and the land surrounding at the time of th e
agreement, and he was entitled to the three -
quarters of an acre enclosed by the fence .
The plaintiff was held entitled to a piece of
land equal in area to and equally well sit-
uated to that allowed the defendant. OLAF-
SON v. MELSTED .

	

-

	

-

	

-

	

358

PARTNERSHIP AGREEMENT—Interpreta-
tion .

	

-

	

-

	

-

	

335
See MINES AND MINERALS . 1 .

PASSENGER—In street ear—Injured . 161
See NEGLIGENCE . 12 .

PEDESTRIAN—Run down by automobile—
Intersection—Duty of pedestria n
at .

	

-

	

-

	

-

	

-

	

364

See NEGLIGENCE . 1 .

PETITION—By testator's d a u g h t e r—
Launched before will is admitted to
probate—Right to do so. - 172
See TESTATOR'S FAMILY MAINTEN-

ANCE ACT . 2 .

PILOT—Of aeroplane—Whether an office r
of company under rule 370u . 101
See PRACTICE . 6 .

PLANS AND SPECIFICATIONS—Prepara-
tion of—Fees in respect thereof—
Plans not in accord with defend-
ant's requirements. - 179
See ARCHITECTS .

PLEADINGS—Amendment to conform t o
evidence.

	

-

	

-

	

-

	

16 1
See NEGLIGENCE . 12 .

POPPY HEADS—In possession of—Declare d
to contain opium—Used for medi-
cine .

	

-

	

-

	

-

	

19 1
See CRIMINAL LAw . 10 .

PRACTICE — Costs—Collision — A c t i o n
against both da i i gs—Third-party notice b y
each driver agiee it the other—Judgmen t
against one 1, i and action against driver
in which plaint i ff a passenger dismissed—
Costs as between defendants—Column 2 of

PRACTICE—Continued .

Appendix N applicable.] Plaintiff, a pas-
senger in G . ' s car, sued G. and W. (driver
of the other car) for damages resulting from
a collision. Each defendant took out a
third-party notice against the other . Upon
summons for directions, an order was made
for delivery of pleadings by each of th e
defendants . Each defendant counterclaime d
against the other for damages to the motor -
cars. Each defendant filed a statement of
claim for contribution or indemnity "to the
extent of the degree" which the other might
have been at fault in contributing to th e
accident . The defendant W. was foun d
wholly responsible for the accident and G .
recovered $141 .40 against W. on his counter -
claim. G. claimed costs against W . (1 )
Costs of action, exclusive of disbursements ,
$805 ; (2) costs of third-party procedure ,
exclusive of disbursements, $525 . The regis-
trar allowed on the first bill $755, and on
the second $445, under column 3 . On review
of taxation :—Held, that the taxation should
be under column 2, that the third-party pro-
ceedings taken by the defendants agains t
each other were part of the proceedings i n
the action, and accordingly G . cannot recover
more than $600 (exclusive of disbursements )
on his whole bill. HowELL v . WALLACE AN D

GREEN .

	

-

	

-

	

-

	

-

	

40 1

	

2 .	 Costs—Costs to both parties—Pro -
portionate reduction—Application to cost s
under Column 4—Charge under Item 38 of
Appendix N for appeal books—Whether dis-
bursement .] An order as to costs provided
that each of the parties shall be allowed a
certain proportion of its costs . Held, not
to affect the application of the paragraph of
Appendix N as to maximum costs . Held,
further, that the proviso in said paragraph
applies to costs taxable under Column 4 o f
Appendix N. The charge for appeal book s
provided for by Item 38 of Appendix N is a
solicitor's charge and not a disbursement,
and said item is distinguishable from Item
27 of Appendix N . Worth v. Weber (1934) ,
53 B.G. 170, distinguished . NORTHWEST

TERMLNALS et at. V . WESTMINSTER TRUST
CosPANY et at. (No. 2) .

	

-

	

-

	

132

	

3 .	 Courts—Interim injunction pend-
ing appeal to Supreme Court of Canada—
Motion to single judge of Court of Appeal—
Powers under section 10 of Court of Appeal
Act—R .S .B .C. 1936, Cap . 57, Sec . 10 .] On a
motion to restrain the coming into force of
a price-fixing regulation of the board
appointed under the provisions of the Petro-
leum Products Control Board Act, until th e
hearing of the appeal to the Supreme Court
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of Canada, heard by a single judge of th e
Court of Appeal under the powers grante d
by section 10 of the Court of Appeal Act, a
restraining order was granted until the nex t
sitting of the Court of Appeal, when tha t
Court would deal with the motion . HOME

OIL DISTRIBUTORS LIMITED et al . v. ATTOR.
NEY-GENERAL FOR BRITISH COLUMBIA . 422

	

4 .	 Debtor and creditor—Writ of eapias
ad respondendum—Writ wholly typewritten
—Not signed by solicitor—R.S.B.C . 1936 ,
Cap . 15, Sees. 3 and 13.] A writ of eapias
ad respondendum was wholly in typewriting
and the name of the plaintiff's solicito r
appeared upon it in typewriting only . Upo n
the application of the defendant the writ
was set aside . MARTIN V. MARTIN. - 399

	

5.	 Discovery—Action for libel—Re -
fusal to answer certain questions—Refusa l
to produce document—Tendency to inerim-
inate—R.S .B .C. 1936, Cap . 90, See . 5—Rules
370c, 370i (3), and 370j.] Section 5 of th e
Canada Evidence Act applies to rules 370c
and 370i (3), the effect of the rules being
that a party being examined for discovery
is in exactly the same position as a witness
at a trial who is being cross-examined ,
except that the examination for discovery i s
limited to the issues raised . In an action
for libel, a defendant, who had refused o n
his examination for discovery to answer
certain questions and to produce a document
alleged to contain the libel, on the ground
that the answers and the document would
incriminate him, was ordered to attend for
further examination and answer the ques-
tions and produce the document . STAPLE S
v. ISAACS AND HARRIS . (No . 2) . - 403

	

6.	 Discovery—Examination of officer
of cola anti—Aeroplane operated by defend -
ant couparry—Pilot of aeroplane—Whether
an officer under rule 370u .] One Tweet was
a pilot of an aeroplane owned and operated
by the defendant company . An applicatio n
by the plaintiff under rule 370u for an orde r
for the examination for discovery of Tweet
as an officer of the defendant company wa s
dismissed . Held, on appeal, reversing th e
decision of FISHER, J., that "having regard
to all the circumstances of the case" th e
Court is of opinion that this man is a n
"officer" within said rule, and the governin g
circumstances briefly are that he was a pilot
in sole charge of the aeroplane of the defend -
ant corporation, the alleged mismanagemen t
whereof is the basis of this action . Mc-
DONALD V . UNITED AIR TRANSPORT, LIMITED .
	 101
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7 . Judgment delivered but not entere d
—Application by plaintiff to reopen case to
introduce new evidence—Evidence withi n
knowledge of plaintiff at time of trial—
Diligenee—Discretion .] On an application
to reopen a case after judgment has been
delivered but before entry thereof, the bur -
den is on the applicant to show reasonable
diligence in bringing all available evidenc e
before the Court, and further that the pro -
posed evidence was not only material, bu t
was of such a character that if it had been
brought forward in the suit it might prob-
ably have altered the judgment . In this
case all the "new facts" were within the
knowledge of the plaintiff at the time of
trial and could readily have been given b y
her in her evidence. Held, therefore, tha t
there was no due diligence, and the applica-
tion was dismissed . DE LAMPRECHT V.
DE LAMPRECHT.

	

-

	

-

	

-

	

332

	

8 .	 Service out of jurisdiction—Con -
tract—Ought to be performed within th e
jurisdiction—Order XI ., r. 1 (e) .] By order
XI ., r . 1, service out of the jurisdiction of a
writ of summons or notice of such writ may
be allowed whenever :—"(e) the action i s
founded on any breach or alleged breach
within the jurisdiction of any contract
wherever made, which, according to th e
terms thereof, ought to be performed within
the jurisdiction ." The plaintiff is a com-
pany incorporated and carrying on busines s
in British Columbia . The defendant is an
American citizen who resides in Seaside,
State of Oregon, U .S .A ., and is the regis-
tered holder of 125 shares in the Hollenbeek
Dollar Logging Company Ltd., a company
incorporated in British Columbia with hea d
office in Vancouver, its issued capital bein g
200 shares . On the 13th of July, 1938, the
plaintiff obtained a 30-day option from the
defendant to purchase all the shares of th e
Hollenbeek Dollar Logging Company Ltd .
for $28,000, payable without interest at th e
rate of $1 per thousand feet on all logs sold
from the operation of the company at Har-
rison Lake, B .C., subsequent to the execu-
tion of the option. All liabilities of the
Hollenbeek Dollar Logging Company Ltd .
with certain exceptions to be paid by th e
present shareholders and all logs in th e
water, cash on hand and accounts receivabl e
to be taken by the present shareholders and
Smith & Osherg Ltd. to pay for all felled
and bucked and cold decked logs on the
ground at inventory cost . On the 12th of
August following the plaintiff telegraphed
the defendant "We hereby accept the offer
contained in your option letter to us of July
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thirteenth, letter following . " upon the
defendant refusing to transfer the shares ,
the plaintiff obtained an ex parte order
whereby liberty was given to issue a writ

of summons for service out of the jurisdic-
tion, and to serve notice thereof on the

defendant . An application by the defendant
to set aside the said order was dismissed .

Held, on appeal, reversing the decision o f

FISHER, J . (MCQUARRIE, J .A . dissenting) ,
that such contract was not one which
"according to the terms thereof" ought t o

be performed within the jurisdiction, within
the meaning of Order XI ., r. 1 (e), and
therefore leave to serve notice of the wri t
out of the jurisdiction in an action upon

such contract against the defendant, who is
an American citizen, could not be given .
SMITH & OSBERG LIMITED V . HOLLENBECK .
	 141

9.—Writ issued by plaintiff company—
Garnishee order—Only two directors in
defendant company—One refuses to act—
Application for leave to enter conditiona l
appearance .] The plaintiff company, on
issuing a writ, obtained a garnishee order
attaching moneys to the credit of the defend -
ant company in the Canadian Bank of Com-
merce . The action was commenced on in-
structions of the president alone and there

were four directors . The president of the

plaintiff company was also a director and
secretary of the defendant company, o f
which there were only two directors. The
president of the defendant company wa s
vice-president of the plaintiff company an d
one of its largest shareholders . He knew
nothing of the issue of the writ and dis-
approved of it . He then called a meeting of
the directors of the defendant company but
as the only other director was the president
of the plaintiff company, he refused t o
attend, and the president of the defendant
company could not then have a resolution
passed authorizing the filing of a conditional

appearance . The president of the defendant
company then applied ex parte for an order
that the defendant might enter a conditiona l
appearance without prejudice to bringing a n
application within ten days to set aside the
writ and garnishee order . The application
was granted. MAYO LUMBER COMPANY LIM-
ITED V . KAPOOR LUMBER COMPANY LIMITED .

PRE-EMPTORS—Of land—Debtors pur-
chasers under agreement for sal e
also beneficiaries under will or pre -
emptor .

	

-

	

-

	

-

	

185
See FARMERS' CREDITORS ARRANGE-

MENT ACT, 1934, THE. 2 .

	

PROHIBITION .

	

-

	

-

	

-

	

94
See MASTER AND SERVANT. 2 .

PROPERTY AND CIVIL RIGHTS. - 48
See CONSTITUTIONAL LAW .

PUBLICATION —Tending to prejudice th e
fair trial of an action—Newspape r
comments—Application to commit.

	

-

	

-

	

-

	

-

	

108
See CONTEMPT OF COURT .

RAILWAY COMPANY—Negligence—Defec-
ti,re sign-post — Deficiency contributing t o
accident —Effect of Provincial sign-posts —
Board of railway commissioners
"Declara-tion" by board subsequent to accident —
Effect of—R .S .C. 1927, Cap. 170, Secs . 267
c ml 309 (e) .] The plaintiff and his wif e

.re p-sengers in a car driven by one Val-
entine on the evening of the 21st of August ,
1937, when they were proceeding along th e
Island Highway towards Victoria . They
approached the Colwood crossing of th e
defendant company's railway, about eight
miles from Victoria, shortly after 10 o'clock .
The regular crossing-sign was to the left of
the driver and across the track from hint,
and there were two Provincial sign-post s
close to the road on the driver's right, on e
300 feet from the track and the other about
ten feet from the track . It was raining an d
the visibility was very poor. The wind-
shield had a wiper moving on the left sid e
but not on the right . The driver did not se e
the signs, he was suddenly warned of th e
approaching train by the plaintiff's wife
and immediately stopped his car unknow-
ingly on the tracks . About four or six
seconds later he was struck by the engine .
The plaintiff's wife received injuries fro m
which she soon after died, and the plaintiff
was injured . An action by the plaintiff fo r
damages on his own behalf and for the deat h
of his wife was dismissed . On appeal, i t
was alleged that the damage sustained was
caused by the failure of the defendant to
"erect and maintain" sign-boards as re-
quired by section 267 of the Railway Act ,
in that (a) the one sign-board erected wa s
not sufficient ; (b) that it was not properly
placed ; and (c) that it was not "painted
white with black letters ." Held, reversing
the decision of MANSON, J ., that the evidenc e
justifies the finding that the statutory re-
quirement to maintain the "painted white"
condition of the sign had not been complied
with, and that the deficiency in the sign -
post contributed to the accident is supported
by the statements of the driver of the ca r
who said he did not see the signs, and this i s
not remedied by resort to signs erecte d
under a Provincial statute . On the submis-
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sion that because the railway board under

section 309 (c) of the Railway Act made a
"declaration" on the 18th of September ,
1937 (28 days after the accident, while th e
state of the sign-board remained the same) ,
that the "crossing is protected to the satis-
faction of the board," no Court can question
anything that might even inferentially have
been included in arriving at such "satisfac-
tion" including the state of the sign-board :
—Held, that it would be an "encroachment"
to an unreasonable extent to hold that this
declaration by the board, governing only
future speed in "passing" a crossing, can
legally be expanded into a sweeping nun c
pro tune adjudication, debarring any person
from his otherwise unquestioned right to
maintain an action for prior, at least, injury
caused by a specific breach of duty imposed
by section 267 of the same statute . CHES-
WORTH V . CANADIAN NORTHERN PACIFI C

	

RAILWAY COMPANY.
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RECOGNIZANCE — Improper form—Viola-
tion of conditions of—Wrong pro-
cedure—Prohibition. - 94
See MASTER AND SERVANT . 2 .

RULES AND ORDERS—Order XI ., r . 1 (e) .
	 14 1
See PRACTICE. S .

	

2.	 Order LXV., r . 3 (a) .

	

5
See COSTS . 5 .

3.—Order LXV., rr. 10 and 10A . 228
See COSTS . 6 .

	

4 .	 Order LXXA—Action under—Ali-

	

mony .

	

-

	

-

	

-

	

-

	

434
See HUSBAND AND WIFE . 1 .

5.

	

Supreme Court Rules 370e, 370i (3)
and 370j .

	

-

	

-

	

-

	

-

	

403
See PRACTICE . 5 .

6.

	

Supreme Court Rule 370u—Pilo t
of aeroplane—Whether an officer under .

-

	

-

	

-

	

-

	

101
See PRACTICE. 6 .

SERVICE—Out of jurisdiction — Contract.
	 141
See PRACTICE. 8 .

SHOES—High-heeled—Damages—Defect in
sidewalk—Injury to pedestrian
Reasonable repair.

	

-

	

- 2 1
See NEGLIGENCE. 7 .

SHOP PREMISES—Defective flooring be-
tween entrance and sidewalk—Duty
of occupant to invitee . - 217
See NEGLIGENCE . 10 .

59 1

SIAM RICE—Sale of—Sample of previou s
year's crop submitted before con-
tract—Whether sale by descriptio n
or by sample. - - 204
See CONTRACT . 5 .

SIDEWALK—In city—Driveway constructe d
by abutting owner across sidewal k
—Snow and ice on driveway—Lia -
bility of owner .

	

-

	

-
See HIGHWAYS .

	

1 .
153

SIGN-POST—Defective .

	

- 529
See RAILWAY COMPANY .

SNOW AND ICE—On driveway—Liabilit y
of owner. - - - 153
See HIGHWAYS . 1 .

SOLICITOR AND CLIENT .

	

-

	

5
See COSTS . 5 .

STATUTE — Interpretation—Agriculture—
Natural Products Marketing (B r i t i s h
Columbia) Act—Licensing of transporters
of regulated products—R .S .B.C . 1936, Cap .
165.] Order 9 (c) made by the B .C . Coas t
Vegetable Marketing Board under the B .C .
Coast Vegetable Scheme, passed by the Lieu -
tenant-Governor in Council under th e
authority of the Natural Products Market-
ing (British Columbia) Act, reads "No per -
son shall pack, transport, store and/or mar-
ket the regulated product within the area,
without first obtaining a licence from th e
board so to do ." Where an accused obtain s
three sacks of potatoes from another's far m
and takes them home in his car for his ow n
use, and there is no evidence that he is i n
the business of buying and selling or truck-
ing or carrying or storing potatoes, he can -
not be convicted of unlawfully transportin g
potatoes without first having obtained a
licence from the board so to do . REX V .
LEE SHA FONG.

	

-

	

-

	

-

	

380

STATUTE, CONSTRUCTION OF — Hea d
ings. - - - - 98
See ASSESSMENT APPEAL .

STATUTES—30 & 31 Viet., Cap. 3, Secs.
91 (13) and 92 (2) . - 48
See Cox STITUTIONAL LAW.

B .C. Stats . 1873, Cap. 20 .

	

517
See WATER WORKS .

B .C . Stats . 1911, Cap. 71, See . 1 .

	

- 517
See WATER WORKS .

B.C . Stats . 1921 (Second Session), Cap . 55 ,
See . 89 .

	

-

	

-

	

-

	

440
See MUNICIPAL CORPORATION .
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B.C. Stats . 1921 (Second Session), Cap . 55 ,
Sec. 163 (130) . - 25, 503
See MUNICIPAL LAW .

B .C . Stats . 1921 (Second Session), Cap. 55 ,
See. 320. - - - 2 1
See NEGLIGENCE. 7 .

	

B.C . Stats . 1925, Cap. 69, Sec. 13 .

	

51 7
See WATER WORKS .

	

B .C . Stats. 1933, Cap . 46, Sec . 4 .

	

-

	

30
See MUNICIPAL ACT.

B.C . Stats . 1937, Cap. 8, Secs . 14 and 15.
_

	

-

	

-

	

-

	

48
See CONSTITUTIONAL LAW .

B .C . Stats . 1937, Cap . 31, See. 46. - 526
See INDUSTRIAL CONCILIATION AND

ARBITRATION ACT .

Can . Stats . 1929, Cap. 46, Secs . 33 (1) (b )
and 37 .

	

-

	

-

	

-

	

14
See CRIMINAL LAW. 4 .

Can . Stats . 1929, Cap . 49, Secs . 4 (1) (a )
and 17 .

	

-

	

-

	

193, 19 1
See CRIMINAL LAW. 2, 10 .

Can . Stats . 1932, Cap . 42, Sec. 18. - 13
See CERTIORARI. 2 .

Can. Stats . 1934, Cap . 53. - 386, 185
See FARMERS ' CREDITORS ARRANGE -

MENT ACT, 1934, THE. 1, 2 .

Can. Stats . 1934, Cap . 53, Sec. 12 (4) . 321
See FARMER S ' CREDITORS ARRANGE -

MENT ACT, 1934, THE . 3.

	

Can. Stats . 1935, Cap . 41, Sec . 3 .

	

-

	

14
See CRIMINAL LAW. 4 .

	

Criminal Code, Sec . 285 (4) .

	

-

	

104
See CRIMINAL LAW. 7 .

Criminal Code, Secs . 301 (1) and 835 . 202
See CRIMINAL LAW . 13 .

Criminal Code . Sees . 303 and 1014. - 134
See CRIMINAL LAw . 12 .

Criminal Code, Secs . 966 and 969. - 496
See CRIMINAL LAW. 11 .

Criminal Code, Secs . 1019 and 1025 . - 12
See BAIL.

	

R .S .B .C . 1924, Cap . 167 .

	

-

	

-

	

335
See MINES AND MINERALS . 1 .

R .S .B .C. 1924, Cap . 179, See. 54, Subsec .
(56) (ii) . - - - 30
See MUNICIPAL ACT.

STATUTES—Continued .

R .S .B .C . 1924, Cap. 181, Sec . 12. - 335
See MINES AND MINERALS. 1 .

R .S .B .C . 1936, Cap . 5 .

	

-

	

309, 137
See CONFLICT OF LAWS .

NEGLIGENCE. 4 .

R .S .B .C. 1936, Cap. 5, Sec. 71 (2) . - 460
See NEGLIGENCE. 6 .

R .S .B .C . 1936, Cap . 14 .

	

-

	

-

	

81
See ENGINEERING PROFESSION ACT .

R .S .B .C . 1936, Cap . 15, Secs . 3 and 13 . 399
See PRACTICE. 4.

R .S .B .C. 1936, Cap. 17, Sec . 10.

	

-

	

476
See MECHANIC'S LIEN. 2 .

R .S .B .C. 1936, Cap . 21, Sec . 11 .

	

-

	

243
See BARBERS ACT.

R .S .B .C. 1936, Cap . 53, Sec . 27 .
-

	

-

	

-

	

196, 299, 306
See AGRICULTURE. 1, 3 .

R .S .B .C. 1936, Cap. 56, See . 60 .

	

279
See NEGLIGENCE. 5 .

R .S .B .C. 1936, Cap. 57, Sec . 6 .

	

-

	

541
See CRIMINAL LAW. 9 .

R .S .B .C. 1936, Cap. 57, Sec . 10.

	

-

	

422
See PRACTICE . 3.

R .S .B.C . 1936, Cap. 87 .

	

-

	

-

	

81
See ENGINEERING PROFESSION ACT .

R .S .B .C. 1936, Cap. 90, Sec . 5 .

	

-

	

403
See PRACTICE . 5 .

R .S .B .C . 1936, Cap . 93 .

	

-

	

-

	

309
See CONFLICT OF LAWS .

R .S .B .C . 1936, Cap . 93, Sees . 3 and 6 . 460
See NEGLIGENCE. 6 .

R .S .B .C . 1936, Cap . 100, See . 46 .

	

- 508
See FIRE MARSHAL ACT.

R .S .B.C . 1936, Cap . 106 .

	

-

	

-

	

471
See FRAUDULENT CONVEYANCES .

R .S .B .C . 1936, Cap . 116 .

	

-

	

25, 503
See MUNICIPAL LAW .

R .S .B .C . 1936, Cap . 136, Sec. 175 (7) . 465
See INSURANCE, AUTOMOBILE.

R .S .B.C . 1936, Cap . 143, Secs . 29 and 30 .
-

	

-

	

-

	

-

	

72
See LANDLORD AND TENANT .

R.S .B.C . 1936, Cap . 144 .

	

-

	

-

	

185
See FARMERS' CREDITORS ARRANGE -

MENT ACT, 1934, THE. 2 .
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See TESTATOR'S FAMILY MAINTEN -

ANCE ACT. 2 .

R .S .B .C. 1936, Cap . 289 .
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See BANKRUPTCY .
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See RAILWAY COMPANY .

STEAL—Attempt to when armed. - 294
See CRIMINAL LAW. 1 .

STEPS—On city property giving access t o
building—Snow and ice on steps—
Plaintiff falls on steps and is in-
jured—Defendant monthly tenant
in building—Liability . 140
See HIGHWAYS . 2 .

STRIKE—Unlawfully going on. - 526
See INDUSTRIAL CONCILIATION AN D

ARBITRATION ACT .

SUMMARY CONVICTIONS ACT, SEC . 10 3
—Orders "made in pursuance o f
statute"—Judicial notice . - 491
See EVIDENCE . 6 .

SUPREME COURT OF CANADA—Applica-
tion for bail until determination o f
appeal to—Motion for leave to
appeal not yet heard—Jurisdiction
—Application refused as appeal no t
then "pending" — Criminal Code.
Sees . 1019 and 1025. - 12
See BAIL .

2 .--Interim injunction pending appea l
to—Motion to single judge of Court o f

Appeal—Powers under section 10 of Court
of Appeal Act .
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TAXES—Property sold for—Certificate o f
title issued to city. - 440
See MUNICIPAL CORPORATION .

TESTATOR'S FAMILY MAINTENANC E
ACT—Application by son of testatrix for
adequate provision under AM—Principles
governing—R.S.B .C . 1936, Cap . 285 .1 The
Testator's Family Maintenance Act is no t
a statute to empower the Court to make a
new will for the testator, but allows th e
Court to alter a testator's disposition of hi s
property only so far as it is necessary t o
provide for the proper maintenance and sup -
port of wife, husband or children, where
adequate provision has not been made . The
first inquiry in every case must be what i s
the need of maintenance and support, an d
secondly what property has the testator left .
In exercising its judgment as to what is no t
only adequate but also just and equitable,
the pecuniary magnitude of the estate, an d
the situation of others having claims upon
the testator must be taken into account .
Held, in this case, that the testatrix had not
made adequate provision for the prope r
maintenance and support of the applican t
who was one of her sons. In re FERGI E
ESTATE.

	

-

	

-

	

.

	

-

	

43 1

2.	 Petition by testator's daughter—
Launched before will is admitted to probat e
—Right to do so—R .S .B .C. 1936, Cap . 285 ,
Secs . 3 and 11 .] Section 11 of the Testator' s
Family Maintenance Act provides that "N o
application shall be heard by the Court at
the instance of a party claiming the benefi t
of this Act unless the application is made
within six months from the date of th e
issuance of probate of the will in the Prov-
ince or the resealing in the Province of
probate of the will ." An application by a
daughter of the testator for adequate pro -
vision for maintenance under section 3 of
said Act launched before the will was
admitted to probate, was dismissed on the
ground that she could not present her appli-
cation until probate had been granted . Held,
on appeal, reversing the decision of Mc -
DONALD, J . (MACDONALD, J .A . dissenting) ,
that section 3 of said Act confers a right i n
general to make application without refer-
ence to any temporal limitation, and this
right is not taken away by section 11 of th e
Act, which is one purely of limitation as to
when the application may be brought ,
namely, within six months from the date of
issuance of probate of the will . MURGA -
TROYD V. STEWART et al .
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-

	

172

THEFT—Suspected of .

	

-

	

-

	

290
See FALSE IMPRISONMENT . 2.

THIRD PARTY—Application to be added as
—Form of order. - - 465
See INSURANCE, AUTOMOBILE .

TORT—Action on .

	

-

	

309
See CONFLICT OF LAWS .

TRADE—Provincial jurisdiction . - 48
See CONSTITUTIONAL LAW .

TRADE UNIONS—Contract between theatre
owners and union—Dispute as to interpreta -
tion — Watching and besetting theatre—
Object to compel acceptance of union's inter -
pretation—Nuisance—Injunction--Damages
—R.S.B.C . 1936, Cap . 289.] Mrs . Fairleig h
was manager of the Hollywood Theatre in
Vancouver, she and her husband being th e
owners, and the husband was a qualifie d
projectionist . The regulations under th e
Fire Marshal Act require the presence of
two projectionists in each booth . In Octo -
ber, 1937, Mrs . Fairleigh entered into an
agreement with the British Columbia Pro -
jectionists' Union whereby she agreed t o
employ only projectionists supplied by th e
union "except and only when members of
her family are not available ." At this tim e
Mrs. Fairleigh's son was studying to becom e
a projectionist, and on March 26th, 1938, h e
became qualified and took out a projection -
ist's certificate . The union projectionist who
was employed as second projectionist in th e
theatre was then dismissed and the son too k
his place . The union protested that it wa s
understood that only one member of the
family would act at a time and that one
union man would always be employed . The
union picketed the theatre and carried on
a system of watching and besetting before
the entrance. In an action for damages an d
an injunction, it was held that the defend -
ants acted in concert on a prearranged plan
and in pursuance thereof, without authority ,
were attempting to compel the plaintiff t o
do what it was not legally obligated to do
in conducting its business, and the plaintiff
was entitled to judgment. Held, on appeal,
affirming the decision of MCDONALD, J .
(MARTIN, C .J .B .C. dissenting in part), that
it was a concerted plan by the defendant s
to damage the plaintiff's business to suc h
an extent that it would be forced to accept
the defendants' interpretation of the con -
tract, and does not come within the protec -
tion of the Trade-unions Act. HoLLYwoon
THEATRES LIMITED V . TENNEY et al . (No. 3) .

247

TRESPASS—Electric train—Intending pas-
senger crossing tracks in front o f
train—Struck by train—Negligenc e
of.

	

-

	

-

	

-

	

230
See NEGLIGENCE. . 9 .
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17, 450 WATER WORKS—Continued .

ply water to Oak Bay as before until 1925 ,
when the city expropriated the works of Th e
Esquimalt Water Works Company, which
was confirmed by statute in 1925, empower-
ing the city to supply water to any cor-
poration, the price in case of dispute to be
settled by arbitration . The city continue d
to supply water to the corporation, and on
May 2nd, 1938, issued a writ claiming, inter
alia, $4,978 .82 for water supplied during the
first three months of 1938. This amount is
based upon the rate charged to city con-
sumers under the authority of a city by-law .
The corporation counterclaimed and sought
a declaration that the city is bound by the
Act of 1911 to supply water to the corpora-
tion, and that it is entitled to have the pric e
settled by the Comptroller of Water Rights
under the provisions of paragraph 4 of the
Schedule to the said 1911 Act. Held, on
appeal, varying the decision of MCDONALD ,
J., namely, that it be set aside to the extent
of its declaration that the defendant is
entitled to have the price of the water "fur-
nished" to it by the plaintiff "settled" unde r
the provisions of clause 4 of the Schedule to
the Oak Bay Act, 1910, Amendment Act ,
1911, because the Court is of opinion that
said clause never came into operation and
therefore cannot be invoked by the defendant ,
Held, further, that by the first clause o f
said Schedule reciprocal obligations were ,
and still are, imposed upon the city and th e
municipality, by which the former is com-
pelled to furnish and the latter to "accept
and pay for" water as therein provided, but
no provision is made for fixing the price
thereof by that or any other clause or by
any section of the Act . Held, further, that
the city cannot resort to section 13 of Th e
Esquimalt Water Works Company Winding -
up Act, 1925, to "fix by arbitration" th e
price of water supplied, because the munici -
pality has not made the necessary "request"
upon the city so to do, the lack of whic h
request is set up as a defence by the city i n
its reply and defence to the counterclaim .
CORPORATION OF THE CITY OF VICTORIA AND
IRWIN V . CORPORATION OF THE DISTRICT O F
OAK BAY .
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WIDOW—Devise to—Whether absolute or
subject to trust — Interpretation.
	 426
See WILL. 1 .

TRESPASSER .
See NEGLIGENCE. 2 .

2.--Ejectment of—Use
quest to leave.

	

-

	

-
See ASSAULT.

TRIAL—Judgment delivered—Formal judg-
ment not entered—Application to reope n
trial—Yew evidence and further argumen t
—Refused.] Although a trial judge ma y
reopen the trial after judgment on an appli-
cation to adduce new evidence and for fur-
ther argument, the power to reopen is one
which ought to be exercised with the very

greatest care . On an application to reopen
the trial there was no suggestion that the
witness might not have been called at the
trial, and where it appeared that even if the
evidence were admitted the result woul d
have been the same, the application shoul d
be refused. GUARASCIO V . PoRTO. - 297

WATCHING AND BESETTING . - 247
See TRADE UNIONS.

WATER WORKS—Supply from city o f
Victoria to municipality of Oak Bay—Cos t
of water furnished—B.C. Stats. 1873, Cap.
20; 1911, Cap. 71, Sec. 1; 1925, Cap. 69 ,
Sec . 13 .] The city of Victoria was incor-
porated in 1862 (the incorporating Act hav-
ing been repealed in 1867) , and its water sup -
ply was obtained from Elk Lake and Beaver
Lake . In 1873 an Act was passed by the
Legislature authorizing the city to construct
a water-works system and empowering th e
city to supply water to consumers within its
limits and to residents of areas contiguous
to the city . Oak Bay was incorporated in
1906, and from 1906 to 1909 residents o f
Oak Bay were supplied by water directly
from the city . In 1909 an agreement was
entered into between the city and the cor-
poration of Oak Bay whereby the city sup -
plied the corporation with water instead o f
directly to the individual residents . In 1909
the city was authorized to extend its wate r
works to include Sooke watershed (to be
completed in eight years) . In 1889 The
Esquimalt Water Works Company came int o
existence with statutory authority to supply
water from Goldstream watersheds to certain
areas (not including the corporation of Oak
Bay) and in 1911 at the instance of the
corporation, the Oak Bay Act, 1910, was
amended by inserting section 27, by whic h
The Esquimalt Water Works Company wa s
given power to sell water to Oak Bay, and the
Schedule to the Act provided that upon th e
completion of the Sooke water system, th e
city could supply Oak Bay with water . This
Act was never put into effect with relatio n
to Oak Bay, and the city continued to sup -

WILL—Interpretation—Whether devise t o
widow absolute or subject to trust .] By hi s
will a testator bequeathed all his property
of whatsoever kind or nature to his wife
absolutely . This was followed in the will

of force—Re -
-

	

-

	

3
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WILL—Continued.

by a clause stating that in certain circum-
stances all the property herein transferre d
to her that remains unused by her at the
time of her death shall be treated as held
by her in trust for certain uses (see clause
4 below) . Held, that the widow had power
to dispose by will of all property passing
under her husband's will . WooD v. JOHNSON .

-

	

-

	

-

	

-

	

426

2.—Life interests—Oil lease—Sale for
certain sum and royalty—Whether the sum
and royalty are capital or income .] A testa-
tor at the time of his death was owner o f
an undivided three-quarter interest in an
oil lease . Negotiations for the sale of the
lease, under way during his lifetime, were
consummated after his death . The lease
was sold for $15,000 and an overriding
royalty. Questions arose under the testa-
tor's will as to whether (1) The three-
fourths share of the $15,000 is capital or
income? (2) If the three-fourths share of
the $15,000 is income is it distributabl e
forthwith or otherwise? (3) The three -
fourths share of the overriding royalty is
capital or income? (4) If the three-fourths
share of the overriding royalty is income i s
it distributable forthwith or otherwise ?
Held, that the capital value of the lease be
assessed at $5,000 and the answers to th e
questions were : (1) $5,000 capital, $10,000

WILL—Continued.

income . (2) Forthwith, subject to claus e
(3) fifth page will . (3) Income . (4) Forth -
with, subject to clause (3) fifth page will .
In re BARKER ESTATE . In re TRUSTEE AC T
AND ADMINISTRATION ACT .
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176

3.	 Probate .
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-
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172
See TESTATOR' S FAMILY MAINTEN-

ANCE ACT. 2 .

WITNESS—Truthfulness of .

	

137
See EVIDENCE . 5.

WOODMEN'S LIEN FOR WAGES ACT —
Failure to comply with sections 3 7
and 39 of. - - 476
See MECHANIC'S LIEN. 2.

WORDS AND PHRASES — "Amount in-
volved"—Meaning of. - 22 8
See COSTS . 6.

2 .—"Farmers"—Meaning of. - 321
See FARMERS' CREDITORS ARRANGE-

MENT ACT, 1934, THE . 3 .

3.—"hens rea."

	

-

	

191
See CRIMINAL LAW. 10.

4.	 "Owner ."

	

-

	

-

	

- 370
See MECHANIC ' S LIEN . I .

WORKMEN—Wages of.
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- 476
See MECHANIC'S LIEN . 2 .
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