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MEMORANDA.

On the 11th of September, 1940, the Honourable David
Alexander MceDonald, one of the Puisne Judges of the Supreme
Court of British Columbia, was appointed a Justice of the
Court of Appeal.

On the 26th of September, 1940, Sidney Alexander Smith,
Barrister-at-Law, was appointed a Puisne Judge of the Supreme
Court of British Columbia, in the room and stead of the Honour-
able David Alexander MecDonald, promoted to the Court of
Appeal.
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“COURT RULES OF PRACTICE ACT.”

HIS [Honour the Lieutenant-Governor in Council has been
pleased to order that, pursnant to the “Court Rules of Practice
Act,” being chapter 249 of the “Revised Statutes of British
Columbia, 1936,” and all other powers therennto enabling, the
following amendments be made to the “Supreme Court Rules,
1925, and the “County Court Rules, 1932 1——

1. Rule 7 of Order 63 of the “Supreme Conrt Rules, 19257
be repealed, and the following rule substituted therefor:—

19

7. Except during vacations and on Sundays and statutory
holidays and any day appointed by Proclamation or Order of
the Governor-General or Lieutenant-Governor as a holiday or
for general fast or thanksgiving, the offices of the Supreme Court
shall be kept open from 9 o’clock in the morning until 5 o’clock
in the afternoon, except on Saturdays, when the hour of attend-
anee shall end at 12 o’clock in the forenoon.  Such offices shall,
however, be closed to the publie until 10 o’clock in the morning
and after 4 o’clock in the afternoon and on Saturdays at 12 o’clock
in the forenoon.  During Long Vacation and Christmas Vaecation
the offices shall be closed to the publie after 2 o'elock in the
afternoon and on Saturdays at 12 o’clock in the forenoon.”

2. Rule 1 of Order XX of the “County Court Rules, 1032,

be repealed, and the following rule substituted therefor:—

“1. Except during vacations and holidays, the offices of the
County Court shall be kept open daily from 10 a.m. to 4 pan,,
save on Saturdays, when the hours shall he from 10 am. to
12 am.”

G. S, Wisaer,
Attorney-General.

Allorney-General’s Departmnent,
Vicloria, B.C., April 22nd, 1941.
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KENNEDY AND KENNEDY v. UNION ESTATES C. A

LIMITED. . 1939
Sept. 27, 28.
McLEOD AND McLEOD v. UNTON ESTATES LIMITED. 1940
BROOKS v. UNION ESTATES LIMITED. Jan. 9.
s L.

Negligence—Portion of defendant’s amusement park reserved for picmic— . edy v /‘/a/y hes
Accident in park outside of the reserved portion—Collapse of bench on 0540)3 > ¢ e b6
which plaintiffs were seated—Licensees with an interest—Liability.

The plaintiffs were employees of the International Harvester Company of
Canada Limited, and on the 14th of April, 1938, an employee of said
company applied to the Union Steamships Limited to reserve a picnic
ground on Bowen Island for July 3rd, 1938, for a company’s picnic. The
Steamship Company reserved No. 1 picnic grounds for the Harvester
Company and so advised them, at the same time reporting the reserva-
tion to the defendant company. The Steamship Company and the
defendant company (the same shareholders in each) had a common
interest in the Bowen Island resort, which included a number of picnie
grounds for reservation and other attractions for the amusement of the
public visiting the island. A lump sum was paid the Steamship Com-
pany, which included transportation and the reservation of the pienic
grounds. A place for concerts known as the “Shell Bowl” was built by
the defendant company that was not on No. 1 picnic ground but close
to it. Permission was given by the defendant to one Scott to conduet
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concerts at “The Bowl” and the public could attend the concerts without
any charge, but a collection was taken up for the benefit of the per-
formers at each concert. After being on picnie ground No. 1 the
three plaintiffs, with two husbands, went to “The Bowl” and they all
sat on one beneh facing the platform. About ten minutes after sitting
down the bench swayed sideways, collapsed and fell over backwards.
The plaintiffs were injured. Examination of the bench showed that its
supports were in a decayed condition. It was held on the trial that
the plaintiffs were invitees, that it was the duty of the defendant to
make the bench reasonably safe, and the defendant was negligent in
not doing so.

Held, on appeal, affirming the decision of FISHER, J. (MarrIy, C.J.B.C. and
Sroan, J.A. dissenting), that although the “Shell Bowl” where the
accident occurred is not within pienie ground No. 1, that was specially
reserved for the Harvester Company, the entertainment offered by the
defendant must be looked on as a whole including all the different
attractions. The relationship of the plaintiffs to the occupier should
be defined as at least licensees with an interest. A higher obligation
should be placed on the occupier in respect to a licensee with an interest,
and actual knowledge of the condition of the bench is not necessary,
it is enough that it ought to have known it was unsafe, and there is
liability.

Per Martin, C.J.B.C. and Sroax, J.A.: That no matter what the relation-
ship between the plaintiffs and the defendant might have been in their
user of the reserved public grounds (the determination of which is not
necessary in this appeal) when at the “Shell Bowl” ground, under the
circumstances of this case, they were bare licensees of the defendant
and no more. The obligation of a licensor extends only to those hidden
dangers, the existence of which were actually and in fact known to
him and unknown to the licensee. Failing proof of such knowledge the
defendant as licensor cannot be held responsible for the damages
suffered by the plaintiffs.

APPEAL by defendant from the decision of Fisugr, J. of the
28th of April, 1939, holding the defendant liable for injuries
sustained by the female plaintiffs through the collapse of a
bench at Bowen Island on the 3rd of July, 1938, and awarding
damages to the plaintiffs. On April 14th, 1938, one Mary Scott
applied to the Union Steamships Limited to reserve a picnic
ground at Bowen Island for the 8rd of July, 1938, for a picnic
of the International Harvester Company of Canada Limited.
The traffic superintendent of the Union Steamships Limited
made reservation of No. 1 pienie ground, confirmed this reserva-
tion by letter, and reported the reservation to the superintendent
of the defendant company at Bowen Island. Miss Secott then
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reported to the Union Steamships Limited the number of steam-
ship tickets required for transportation to Bowen Island, and
the tickets were sent to the International Harvester Company of
(anada Limited with the invoice issued to the latter company by
the Union Steamships Limited. No charge was made for the
reservation of the pienie ground. The plaintiffs attended the
picnic of the Harvester Company. Some of the picnickers
returned home on the 6 o’clock boat but the plaintiffs remained
and went to an open-air concert in what is known as the “Shell.”
The ground on which the “Shell” is situate is not included in the
No. 1 picnic ground that had been reserved, but was just outside
it. A collection was taken up from the audience by those running
the concert. When the plaintiffs went to the “Shell” they sat
down on one of the benches which was a common park bench.
After the plaintiffs had been on the bench for about ten minutes
the bench swayed sideways and then collapsed. The three women
fell to the ground and were injured. They were helped up and
brought to the first aid station where they received treatment.
About one-half hour later they returned to the concert where
they remained until it was over, and then caught the 9 o’clock
boat for home. Three actions were brought and they were con-
solidated after the close of the pleadings.

The appeal was argued at Vietoria on the 27th and 28th of
September, 1939, before Martix, C.J.B.C., Macpoxarp, Mc-
Quarrig, Sroax and O’Harvoraxn, JJ.A.

Locke, K.C. (Sheppard, with him), for appellant: The learned
judge was in error in finding the plaintiffs were invitees.
Number 1 picnic ground was reserved for the Harvester Com-
pany, but the “Shell” grounds on which the accident occurred
were not part of the pienic ground and were not reserved for the
Harvester Company. The “Shell” grounds were open to the
public.  The plaintiffs were bare licensees when on the “Shell”
grounds. Assuming the plaintiffs were invitees on No. 1 picnic
ground, that ceased the moment they left the pienic ground to
attend the concert as one of the public. They did not enter the
“Shell” ground on a matter of business, and the relation was one
of licensor and licensee : see Hambourg v. The T. Eaton Co. Ltd.,

C.A.
1939

KeNNEDY
v.
Uxriox
ESTATES
L.

McLeob
T,
Uxrox
ESTATES
Ltp.

BRrOOKS
V.
Ux1ox
EstaTES
Ltp.



C. Al
1939

KEXNEDY
.
Un~ioN
ESTATES
Ltp.

McILeEoD
v.
UnioN
ESTATES
L.

BROOKS
.
UxioN
ESTATES
L1p.

BRITISH COLUMBIA REPORTS. [Vor.

[1935] S.C.R. 430; Power v. Hughes (1938), 52 B.C. 492.
To be invitees they must enter on a matter of business in which
both plaintiff and defendant have a common interest: see
Hayward v. Drury Lane Theatre, Lim. (1917), 87 L.J.K.B. 18;
Holmes v. The North-Eastern Railway Company (1869), 38
L.J. Ex. 161, and on appeal (1871), L.R. 6 Ex. 123; Fairman
v. Perpetual Investment Building Society (1922), 92 L.J.K.B.
50, at 55; Cavalier v. Pope, [1906] A.C. 428; King v. David
Allen & Sons, Billposting, Lim. (1916), 85 L.J.P.C. 229. Num-
ber 1 picnic ground was the property of Union Estates Limited,
and the Union Steamships Limited acquired the right to have
their passengers enter upon the land. The Union Steamships Lim-
ited and the International Harvester Company of Canada Lim-
ited entered into a contract to reserve No. 1 picnic ground. The
plaintiff must establish some contract or relation which existed
between the Harvester Company and the plaintiffs, because the
reservation was to that company. The plaintiffs are not entitled
to intervene on a contract between the Harvester Company and
the Union Steamships Limited: see Keighley, Maxsted & Co.
v. Durant (1901), 70 L.J.K.B. 662. The duty to an invitee
does not extend to the safety of the premises generally but only
to an unusual danger of which the defendant knew or ought to
have known: see Pritchard v. Peto (1917), 86 L.J.K.B. 1292.
The learned judge was in error in saying the invitor’s duty was
to make the bench reasonably safe or fit for the purpose for
which it was put there. The highest relation of the plaintiffs to
the defendant is that of bare licensees, and the plaintiffs then
must prove the bench was a trap: see Gautret v. Egerton (1867),
36 L.J.C.P. 191; Power v. Hughes (1938), 53 B.C. 64. Evi-
dence was admitted of statements made by one Frank Scott who
was not an employee of the defendant company as proof of
knowledge of the defendant company: see Wright v. Becketl
(1834), 1 M. & Rob. 414.

Bray (Bradshaw, with him), for respondents: The bench
was of a size to accommodate seven persons, but it was in a
decayed condition and the broken supports appeared to be rotten.
It was found by the learned trial judge that the plaintiffs were
invitees: see Indermaur v. Dames (1866), 35 L.J.C.P. 184;
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Latham v. Johnson & Nephew, Lim. (1912), 82 L.J.K.B. 258;
Fairman v. Perpetual Investment Building Society (1923), 92

C. A,
1939

LJ.K.B. 50, at p. 52; Sulcliffe v. Clients Investment Co. ggxxepy

(1924), 94 L.J.K.B. 113; Silverman v. Imperial London
Hotels Limited (1927), 137 L.T. 57; Letang v. Ottawa Electric
Railway (1926), 95 L.J.P.C. 153, at p. 137; Norman v. Great
Western Bailway (1914), 84 L.J.K.B. 598, at 604; York v.
The Canada Atlantic Steamship Company (1893), 22 S.C.R.
167, at p. 172. When the occupier of premises agrees for reward
that a person shall have the right to enter and use them for a
mutually contemplated purpose, the contract between the parties
contains an implied warranty that the premises are as safe for
that purpose as reasonable care and skill on the part of any one
can make them. Even if it is found that the plaintiffs were mere
licensees, the defendant is still liable as it knew of the dangerous
condition of the bench through an employee who had reported
it to the defendant: see Halsbury’s Laws of England, 2nd Ed.,
Vol. 23, p. 610, see. 860.

Locke, replied.
Cur. adv. vult.

9th January, 1940.
Marrix, C.J.B.C. concurred with the reasons for judgment
of Suoaxw, J.A.

Macpoxarp, J.A.: Appeal from a judgment of Fisuxr, J.,
awarding damages for injuries suffered by respondents through
the collapse of a bench at an open-air concert on Bowen Island,
a summer resort not far distant from Vancouver. Appellant is
the owner and occupier of a large part of Bowen Island to which
erowds resort for pleasure, rest and recreation. Situate thereon
were tea-rooms, picnic grounds, boating and bathing facilities,
an hotel, a “Concert Bowl” (where the accident occurred) and
generally all facilities for a summer resort conducted solely as a
commercial venture.

The main point to determine is the relationship of the injured
respondents to appellant from and after their arrival at Bowen
Island until their departure later in the day and the category
in which the former should be placed. They were (apart from
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a few friends) employees of the International Harvester Com-
pany of Canada, making up a picenic party, all transported to
the island by the Union Steamships Limited, a sister company,
as it was called, of appellant. Both companies (the same share-
holders in each) had a common interest in the resort. “We all
work together” appellant’s manager testified.  Joint profits were
obtained by the Steamship Company transporting patrons to the
island and appellant, Union Estates Limited, catering to their
wants while there; in other words selling them rest, recreation,
amusement, food, drink and hotel accommodation to the extent
demanded. The lump sum of $110.40 was paid to the Steam-

ship Company and, as its traffic assistant said:
That included transportation and the reservation of the pienic grounds
which we consider a travel inducement.

An employee of the International Harvester Company in
Vancouver applied to the Steamship Company to reserve for
the former’s employees on Bowen Island No. 1 pienic ground
and the latter company’s traffic superintendent set a small area
aside for their use. This was doubtless a common centre or
rendezvous for the picenic party. They were of course free to
move about and use all facilities at the resort upon payment of a
fee, although some attractions, e.g., a concert was free except for
voluntary contributions.

The accident, as intimated, occurred at the “Shell Bowl”
built by appellant where a concert was given, not on the reserved
picnic grounds. It was open to the publie, including respond-
ents. Appellant gave permission to one Scott to conduet con-
certs at “The Bowl.” The audience might or might not con-
tribute to a collection: there is no evidence that any of respond-
ents did so. I refer to these facts because it was submitted,
whatever the situation might have been had the accident occurred
on the picnic grounds reserved exclusively for respondents, they
were mere licensees at the “Concert Bowl;” not, as found by the
trial judge, invitees. That is not a broad, nor I think, with
deference, a correct view of the true situation. The entertain-
ment offered by appellant must be looked on as a whole: it can-
not be said that there were separate and distinet invitations for
each separvate attraction, as if controlled by different owners.
The concert was one feature only, an attraction associated with
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others designed to lure customers to appellant’s premises, not
detached from but forming an integral part of one scheme of
entertainment. Whether patrons were attracted to tea-rooms, the
boat-house, tennis courts, ete., or the “Concert Bowl,” one com-
mon purpose was served, viz., profit for appellant and advance-
ment of its commerecial interests. Attractions of a varied char-
acter in their combined effect would induce the public to visit
the island, repeat the visit and cause others to do so. A patron
might promote appellant’s interest, even though no money was
spent by him except payment of his fare. Even that, as stated—
and the fact is not without significance—included payment for
the picnic grounds. Whether appellant arranged with Scott to
conduct the concert or with others to run the tea-room or tennis
court it was all part of the general business venture with appel-
lant the true owner and occupier throughout. Having Scott in
charge at “The Bowl” was a matter of policy only in no way
disturbing the relationship between the interested parties herein.
Appellant’s relation to patrons (mere licensees, licensees with
an interest or invitees) was not changed by locomotion from one
attraction to another. It would not be consonant with the facts
to suggest that categories changed as respondents, at liberty—and
we must assume invited—to go everywhere, moved from place
to place. A new relationship did not commence upon taking
seats on the bench. Whatever it was it began on arrival at the
island and ceased upon their departure.

It was submitted that the arrangements made with the Steam-
ship Company for transportation is a material factor to consider.
I do not think so. It matters not how, under what arrangement,
or by what means respondents reached the Island. Nor can any
importance be attached to the reservation of picnic grounds. As
already intimated, respondents were not invited simply to occupy
that restricted area: it was merely a point of contact, an
accommodation.

The point for decision is this—did respondents enter upon all
areas including “The Bowl” on a matter of common business
interest; had they an interest in common with the appellant?
Certainly if the foregoing outline of the facts is warranted by
the evidence respondents occupied a higher position than mere
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licensees. That is all T desire to establish. I am not then
embarrassed by the decision of this Court in Power v. Hughes,
later referred to. How the occupier viewed the relationship
throws some light upon it. Mr. Vosper, its superintendent,
agreed that they “encourage and invite people to come to the
island for amusement.” If the owner of park lands permitted
members of the public to enter thereupon providing benches for
rest and recreation they would be mere licensees. If, however,
refreshments were sold or articles exposed for sale and his pur-
pose was not philanthropic but commercial, visitors (customers
actual or potential) would be placed in a higher category; if
not a new category ought to be added to increase the confusion
arising from the practice of not applying to a restricted class
standing in a certain relationship, the general principles of the
laws of negligence. Nor is it material that the injured parties
may have made no purchases. It was profitable to the owner to
have potential customers on his grounds where a business
primarily commercial was conducted.

The facts were not as fully elucidated at the trial as they might
have been. I think, however, there is enough evidence to justify
the conclusions hereinbefore referred to. A folder was produced,
prepared jointly by appellant and the Steamship Company,
bearing the signature of Mr. Vosper, appellant’s superintendent,
advertising the attractions of the place. It disclosed that canoes,
rowboats, ete., were available; tennis courts and lawn bowling
greens provided; dancing at a pavilion was a further attraction
with the price of admission stated; light refreshments, lunches,
tea, coffee and sandwiches were served, while supplies of all
kinds might be obtained at a general store and accommodation at
an hotel. Counsel might have shown, if possible, that respondents
spent some money while on the Island. It is not material that no
charge was made at “The Bowl.” It sometimes pays to offer
free attractions in one or more parts of a resort.

I shall not discuss the cases so often canvassed. I would define
the relationship of respondents to the occupier as at least licensees
with an interest. It is not necessary to reach a higher category,
viz., invitor and invitees to support the judgment; nor is it
necessary to decide whether or not there is any substantial dif-
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ference, susceptible to definition, in the degree of care an  C. &

occupler must exercise in relation to the one or to the other. 1940
The findings in the Court below, that the relationship of invitor gpywepy
and invitees existed necessarily includes a finding of licensee O

with an interest; the greater includes the less. Weight should Esrares

be given to the findings of the trial judge on a question of mixed Lo,

law and fact. I may add that I take his Lordship’s findings McLroo
v

as to the condition of the bench. If it happened to be a rotten  Uxiox
EstaTtes

chair that gave way one can conceive that even more serious b

injuries might follow. Brooxs
Must it be shown that appellant had actual knowledge of the oy
condition of the bench or is it enough that it ought to have Eg;‘i‘g s
known it was unsafe? I speak only of the facts in this case as L.
applied to the relationship disclosed, viz., an occupier and wacdonaid,
licensees with an interest. The cases are uncertain on this point &
—at all events so far as mere licensees are concerned. It is
discussed by my brother Sroax in Power v. Hughes (1938), 53
B.C. 64, at 69. There the Court was concerned, in the view of

the majority, with a mere licensee. It does not therefore stand

in the way on the point I am now discussing. It is reasonable
to say that a higher obligation should be placed on the occupier
in respect to licensees with an interest: actual knowledge
should not be necessary.

In the formulation of categories and in the judge-made law
applied to each the ordinary principles of the laws of negligence
are not applied. It is suggested that this departure should be
enlarged so that arbitrarily, regardless of what the surrounding
facts may be—facts possibly considered relevant by a jury or a
fact-finding judge—where certain relationships are found to
exist, in this case licensee with an interest, actual knowledge of
the danger must be brought home to the occupier. I do mnot
agree: ordinary doctrines of negligence should govern. Usually
if one knew that a condition existed, which left unrepaired,
caused Injury or death to others it would be held in answer to a
plea of lack of knowledge that it was no excuse; he should have
known: he may not profit by his own neglect.

‘Where the duty exists to inspect, examine and repair, it would
be surprising if one could escape liability by refusing to look;
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by declining to discharge an obvious duty to inspect in order to
ensure that the premises from which revenue accrues is safe,
thereby establishing lack of actual knowledge. There can be
breach of duty through failure to know what one ought to know
to insure the safety of others with whom one has commercial
relations for a common purpose.

What would follow from the application of the view that
actual physical knowledge is essential? It would favour the
sluggard and reward the slothful. The most undesirable type of
occupier could escape liability by establishing his own neglect.
It is not too much to suggest that in modern days where high
standards of efficiency are demanded an occupier doing business
with the public (or with licensees with an interest) must keep
his premises safe and that he cannot excuse himself by closing
his eyes or by going to sleep. I know of no binding authority
compelling me to hold that actual knowledge on the occupier’s
part is essential to support liability in respect to injured parties
falling under the category disclosed herein.

I would dismiss the appeal.

McQuarrrg, J.A.: T would dismiss the appeal for the reasons
stated by the learned trial judge in his oral reasons for judgment.

Sroax, J.A.: This is an appeal by the defendant from a
judgment of Mr. Justice Fisurr awarding damages to the
plaintiffs for injuries suffered consequent upon the collapse of
a bench situate upon the property of the defendant.

The defendant owns Bowen Island, a pleasure resort about
one hour’s sail from Vancouver. Some part of the island is
developed; the rest remains in its natural state of forest and
lakes. The developed arvea contains an hotel or inn, bungalows,
lawn-bowling club, tennis courts, boating, fishing and swimming
facilities, children’s play grounds, dancing pavilion, picnic
grounds and an area known as the “Shell.” Upon this “Shell”
area were two rows of common park benches facing an outdoor
stage. It was the collapse of one of these benches which caused
the injuries which led to this action. Upon the stage at the time
in question a concert was being held, or about to be held, by
permission of the defendant under the direction and control of
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one Scott whose practice it was to take up a collection from the
audience. The “Shell” area was open to the general public
without an admission charge of any kind and members of the
audience might or might not contribute to Scott’s collection plates
as they saw fit. The defendant made no charge to Scott for the
use of the stage and what he did with any moneys contributed
by the audience was his own affair. He was not an officer nor
employee of the defendant.

Five of the picnie grounds were set apart, equipped and made
available for exclusive reservation by organized parties.

In July of 1938 the plaintiffs were members of an organized
picnic and had “pienic ground No. 17 reserved for their exclu-
sive use. How that reservation was made and their manner of
transportation to the island is of no moment, in my opinion,
except, it should be noted, that there was no contractual rela-
tionship between the plaintiffs and defendant.

About 6 o’clock in the evening of the day in question some
members of the picnic party returned to Vancouver by steam-
ship, while others, including the plaintiffs, remained on the
island to await a later boat. Some time after 6 o’clock the
plaintiffs in a group of seven left the reserved pienic ground,
went to the “Shell” area and sat upon a bench which in a few
minutes collapsed.

The learned trial judge, as it was his duty to do, had to
classify the injured plaintiffs as trespassers, licensees or invitees
of the defendant for as Viscount Dunedin said in relation to
those categories in which persons upon premises of another may
fall:

the line that separates each of these three classes is an absolutely
rigid line. There is no half-way house, no no-man’s land between adjacent
territories:

Robert Addie & Sons (Collieries) v. Dumbreck, {19297 A.C.
358, at 371—an expression quoted with approval by Crocket,
J., in delivering the judgment of the Court in Hambourg v. The
T. Eaton Co. Ltd., [1935] S.C.R. 430, at 438.

The learned trial judge held that the plaintiffs at the time
and place in question were invitees of the defendant. With
great respect to the learned trial judge I have reached the con-
clusion that, no matter what the relationship between the plaint-
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iffs and defendant might have been in their user of the reserved
picnic ground (a matter I leave open as the determination of
it is not necessary in this appeal), when at the “Shell” ground,
under the circumstances of this case, they were bare licensees of
the defendant and no more. The law, in my understanding, is
clear and settled that the relation of invitee and invitor can
exist only within the scope and limitation of the invitation and
within that common business interest upon which that relation-
ship rests: Knight v. Grand Trunk Pacific Development Co.,
[1926] S.C.R. 674; Hillen and Pettigrew v. 1.C.I. (Alkali)
Ld., [1986] A.C. 65, at 69; Hambourg v. The 1. Eaton Co.
Ltd., supra; Power v. Hughes (1938), 53 B.C. 64, 67.

What was the common business interest existing between the
plaintiffs and defendant at the time and place in question ¢ They
did not attend the “Shell” area, in my opinion, on a matter of
business common to the defendant and themselves but for an
exclusive purpose of their own choosing. I can see no distine-
tion between the collapse of a bench in the “Shell” area under
the circumstances in question and the collapse of a bench which
may have been placed beside a forest trail for the convenience
of a tired “hiker.” In both instances, in my view, the relation-
ship of the user of the bench to its supplier is one of licensee and
licensor. The right to go upon the “Shell” area or to walk the
island trails and the use of either bench is a matter of tacit
permission by the defendant to those members of the general
public who may desire to avail themselves of it.

To say because the defendant operates certain facilities upon
the island for the enjoyment of which a charge is made and from
the user of which the relationship of invitee and invitor might
well arise that, in consequence, all persons on the island ave
invitees of the defendant, is with respect, a theory to which T
cannot subseribe. A person visiting the island might be, in one
part of it, a trespasser, in another a licensee, and in yet another,
an invitee of the defendant.

With reference to the contention that the plaintiffs at the
time of the accident were licensees with an interest I may say
that with deference I cannot accede to that view because to
create that relationship the “interest” of the licensee must be
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one in common with the licensor. Power v. Hughes (1938), 53
B.C. 64, at 67. And, as I have stated, I am unable to see what
interest in common existed between defendant and plaintiffs in
their use of the faulty bench.

While, in this Provinee, an invitor owes to an invitee, or
licensee with an interest, the duty to take reasonable care that
the premises are safe, which obligation extends mot only to
dangers of which the occupier had knowledge, but also to those
dangers the existence of which he ought to have known—Whaite-
head v. City of North Vancouver (1937), 53 B.C. 512, at 550—-
the obligation owing by a licensor to a licensee is narrower in
that the duty of the occupier is “not to expose him [the licensee]
to a concealed danger or hidden peril the existence of which is
not apparent to the licensee but known to the licensor”—Power
v. Hughes, supra, at p. 70.

Thus the obligation of a licensor extends only to those hidden
dangers the existence of which were actually and in fact known
to him and unknown to the licensee.

The plaintiff sought to introduce in evidence statements made
after the accident by Scott to the plaintiffs for the purpose of
proving that Scott had admitted making some report to the
defendant respecting the unsafe condition of the bench. The
learned trial judge did not allow this evidence to be given by
the plaintiffs in chief.

Later Scott was called by the defendant and was cross-exam-
ined on the statement he was alleged to have made to the
plaintiffs and upon his denial evidence was admitted in rebuttal
to contradict him. If this evidence in rebuttal was admissible
at all it was an attempt to discredit Scott and cannot be substan-
tive evidence proving that the defendant had knowledge of the
defective condition of the bench. Failing proof of such knowl-
edge the defendant as licensor cannot be held responsible for
the damages suffered by the plaintiffs. Power v. Hughes, supra.

The principle upon which Cox v. Coulson, [1916] 2 K.B. 177
and Sheehan v. Dreamland Margate, Limited (1923), 40 T.L.R.
155 was decided cannot, in my view, be applied to the facts of
this case, which are essentially different in material aspects.

With great deference to my brothers who hold a contrary
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view and to the learned trial judge whose judgment they uphold,
I must dissent from their opinion and in consequence would
allow the appeal and dismiss the action.

O’Iarrorax, J.A.: The respondents, as members of a large
pienie party from Vancouver, spent the day at Bowen Island, a
popular amusement and recreational resort operated commer-
cially by the appellant. A concert or vaudeville entertainment
took place in the evening without charge; it was held on the
grounds of the appellant and under its control. The appellant
supplied wooden benches for the use of the people who utilized
its pienic grounds and attended the evening entertainment; its
employees placed the benches in position daily. While the
respondents were seated on one of these benches waiting for the
evening entertainment to commence the bench collapsed and
caused them injury. This appeal is from the judgment of Mr.
Justice Fisurr allowing them damages therefor. Xrom the
evidence of F. D. Brewer, branch manager of the International
Harvester Company at Vancouver it appears that the seat of the
bench was in good condition but that its understructure “seemed
to be of rotten wood.” This is confirmed by other evidence on
behalf of the respondents. Linklater, foreman of the appellant
in charge of construction and repair work, examined the bench
the next day; he testified that one of the tenons (viz., that part
of the leg mortised in a hole in the seat) was broken off and
showed the “first evidence of decay.” Ile said the legs were not
serviceable material to repair because they were ‘‘checked,”
which was stated to mean showing signs of early decay.

Tt is reasonable to assume that the defect while “apparent”
was not “obvious” in the sense these terms are used in Lord
Buckmaster’s speech in Fairman v. Perpetual Investment Build-
ing Society (1922), 92 L.J.K.B. 50, at 54. The bench was not
repaired; it was used eventually as firewood. There was ample
evidence, in my view, to support the findings of the learned
trial judge, that this bench constituted a concealed danger to the
respondents; that the latter were making a reasonable and
lawful use of it; and that the appellant was negligent in failing
to keep the bench reasonably safe for its intended use. We have
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to decide whether in the particular circumstances, the respond-
ents were injured through negligence of the appellant for which
it is liable in law; we have to determine if it committed a breach
of any duty it owed the respondents. For as Lord Macmillan
(with whom Lord Atkin and Lord Wright agreed) observed in
Shacklock v. Ethorpe, Ltd., [1939] 3 All E.R. 372, at p. 374:

The word “negligence” is tending in modern legal usage to be restricted
to denoting the breach of a duty owed to some other person.

Whether a duty exists in the particular case depends upon the
relationship in which the parties stand to each other: vide Loch-
gelly Iron and Coal Co. v. M*Mullan (1933), 102 L.J.P.C. 123,
Lord Macmillan at p. 129, and Lord Wright at p. 131,

The elements of relationship in the present case may be sum-
marized thus: (1) The respondents were lawfully where they
were and were making a lawful and reasonable use of the bench;
(2) the bench was owned by the appellant and placed in position
on the day in question by the appellant with the purpose that it
should be used by the respondents and people like them to sit
upon while listening to the concert; (3) the bench constituted a
concealed danger to the respondents, that is to say, its defects
were not obvious to people making reasonable use of it and taking
reasonable care for their own safety. It should be observed that
there was no duty on the respondents to examine the bench for
defects; it was placed there by the appellant for their use, and
they were entitled to assume that it was not a concealed danger,
and that it was safe to sit upon as they did: wvide for example
Whitehead v. City of North Vancouver (1937), 53 B.C. 512,
where my learned brother MacpoxaLp said at p. 520 in speaking
of a ferry wharf:

There is no obligation on users of premises of this sort [a ferry wharf] or

upon reasonably careful men to make any inspection to see that a wharf is
safe before using it or while using it.

And vide also for example Francis v. Cockrell (1870), 39
L.J.Q.B. 291, Martin, B. at 295; Keating, J. at 296 and
Cleasby, B. at 297; and also York v. The Canada Atlantic
Steamship Company (1893), 22 S.C.R. 167, at pp. 171-2, in the
judgment of the Court delivered by Sedgewick, J.; (4) we are
concerned with a chattel upon the appellant’s property, main-
tained and placed in position by the appellant with the purpose
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that the respondents and people like them would use it as they
did; (5) the pienic grounds and concert were attractions
maintained by the appellant in its business of an amusement
resort, to induce people to come to Bowen Island and spend their
money at the varied attractions and holiday conveniences adver-
tised at that popular resort; (6) the collapse of the bench was
due to the deterioration of the wood in one of its legs. This
deterioration was betrayed by the colouration of the wood,
observable on a proper inspection.

In the light of what has been said, was the appellant negligent
and, if so, by what standard of duty ? The method of approach
to the problem is indicated by the ensuing passages from the
decision of the House of Lords in Donoghue v. Stevenson, [1932]
A.C.562; 101 L.J.P.C. 119. Lord Atkin said at p. 129:

I venture to say that in the branch of the law which deals with ecivil
wrongs, dependent, in England at any rate, entirely upon the application
by judges of general principles also formulated by judges, it is of particular
importance to guard against the danger of stating propositions of law in
wider terms than is necessary, lest essential factors be omitted in the wider
survey, and the inherent adaptability of English law be unduly restricted.
For this reason it is very necessary in considering reported cases in the Taw

of torts that the actual decision alone should carry authority, proper weight
of course being given to the dicta of the judges.

And Lord Thankerton at p. 139:

The English cases demonstrate how impossible it is to finally catalogue,

amid the ever-varying types of human relationships, those relationships in
which a duty to exercise care arises apart from contract, and each of these
cases relates to its own set of circumstances, out of which it was claimed
that the duty had arisen.
Therefore in weighing the relationship between the parties in
the particular case, the search for the duty should not be halted
by the ready appearance of what at first appears to be a con-
venient category; mnor should the main problem of negligence
be obscured in an effort to place the injured person in a rigid
and exclusive category; and vide what was said in (1939), 17
Can. Bar Rev. 445 and 448, by the learned editor, Dr. Cecil A.
Wright. The infinite variety of relationships which human
beings are thrown into or place themselves in with their fellows
in the daily contacts of social and business life (Lord Macmillan
p. 146 Donoghue’s case) should not be interpreted so as to
“unduly restrict the inherent adaptability of English law” and
thereby as Lord Atkin said also at p. 134:
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Seeking to confine the law to rigid and exclusive categories, and by not C. A,
giving sufficient attention to the general principle which governs the whole 1940
law of negligence in the duty owed to those who will be immediately injured
by lack of care. KENXNEDY
For as Lord Macmillan observed, p. 147: Unro

The categories of negligence are never closed. ESTATES
And also at pp. 146-7: L.

The grounds of action may be as various and manifold as human erraney  pMcLrop
and the conception of legal responsibility may develop in adaptation to v.

altering social conditions and standards. The ecriterion of judgment must Unron

adjust and adapt itself to the changing circumstances of life. E?'TA;ES
I refer first to Excelsior Wire Rope Co. v. Callan (1930),

99 L.J.K.B. 380, decided in the House of Lords some two years ~-o0™®

before Donoghue’s case. It is an example of what was said in ~ UNIoN

the latter case of the futility of attempting to confine the concept E?&Ths
of negligence to rigid and exclusive categories. It arose from
injuries caused a five year old child by a wire rope forming part
of a haulage system. Children from an adjacent playground
played with it but the practice was to warn them away before
the haulage system went into operation. On the day in question
the men warned the child away and one of the men then went
about 25 yards and gave the signal to start. If he had looked
around before giving the signal he should have seen that the
child had returned to the rope. The trial judge gave judgment
in favour of the child; the Court of Appeal affirmed the judg-
ment and it was sustained unanimously in the House of Lords.
Throughout there was much discussion as to whether the child
was a trespasser or a bare licensee. But the decision did not
rest upon which of these categories the child belonged to; it
turned upon the duty, which was deduced from the facts, to see
that no child was where it would be hurt. TLord Buckmaster
who gave the leading judgment said at p. 383:

I do not think it necessary in the least to define that it is because the
children were licensees in relation to the machine, or trespassers in relation
to the machine, that the obligation cast upon the appellants here exists.

Eaxcelsior Wire Rope Co. v. Callan was decided about a year
after Robert Addie & Sons (Collieries) v. Dumbreck (1929),
98 L.J.P.C. 119, in which a four vear old child was held a
trespasser under circumstances bearing striking similarity, with
the exception that express warning was not given in the Addie
case. The Court of Appeal applied the Fucelsior case, supra, in
a

&

Q’Halloran,
J.A.



18

C.A.
1940

KEXNEDY
v,
UxioN
ESTATES
Ltp.

McLeop
.
Uxrion
ESTATES
Ltp.

BROOKS
.
UrioN
ESTATES
Ltp.

O’Halloran,
J.A.

BRITISH COLUMBIA REPORTS. [Vor.

Mourton v. Poulter (1930), 99 L.J.K.B. 289, and allowed an
appeal from a judgment which had followed the Addie case.
Whatever may be the dividing line between the decisions in the
Addie case and the Excelsior case it is not in doubt that if the
child in the Fxcelsior case had been held to be a trespasser the
result would have been the same as in the Addie case. But in
the Fxcelsior case the child was given express warning almost
immediately before the accident while in the Addie case there is
no such evidence. A close analysis of the facts in the two cases
warrants the conclusion that compared “categorically,” the child
in the Excelsior case was no less a trespasser than the child in
the Addie case. DBut the further conclusion is not difficult to
accept that the distinction in the result of the two decisions lies
in this, that in the 4ddie case the application of rigid and exelu-
sive categories was accepted as a crucial test of liability, whereas
in the Excelsior case the liability was deduced from the duty to
take care arising from the special relationship of the parties,
irrespective of the category in which the injured person might
have appeared. The distinetion between the two decisions sug-
gested by Secrutton, L.J. in Mourton v. Poulter, supra, at pp.
291-2 lends support to this conclusion. Speaking for myself T
follow the view adopted in the Hzcelsior decision in so far as its
reasoning relates to the case under review, not only as the later
decision but as in accord with the principles of the common law
enunciated by the House of Lords subsequently in Donoghue’s
case in 1932 and further explained and applied by the Judicial
Committee in Grant v. dustralian Knitting Mills, Ld., [1936]
A.C. 85.

Before discussing these last-mentioned decisions it is in point
to emphasize that this case concerns the condition of a chattel
as distinct from the condition of land or rented premises. Under
English law as it has been interpreted in the decided cases a
landlord who lets a house in a dangerous condition owes no duty
apart from contract to the tenant or the latter’s customers or
guests. That is to say apart from fraud he is not liable in tort—
vide Cavalier v. Pope, [1906] A.C. 428 and Bottomley v. Ban-
nister, [1982] 1 K.B. 458, and also reference to these decisions
by Lord Atkin and Lord Macmillan in Donoghue’s case, vide also
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Dawis v. Foots, [1939] 4 All E.R. 4. It is indicated that the
liability of a landlord lies at present in another chapter of the
law. For example in Bottomley v. Bannister, Scrutton, L.J. said
at p. 468:

Now it is at present well established English law that, in the absence of
express contract, a landlord of an unfurnished house is not liable to his
tenant, . . . , for defects in the house or land rendering it dangerous
or unfit for occupation, even if he has constructed the defects himself or is
aware of their existence.

We are concerned in this appeal with a chattel under conditions
not governed by the restricted liability of a landlord as set forth
in the decisions just now cited. Serutton, L.J. in Bottomley v.
Banmister, supra, expressed the view (p. 472) that the installa-
tion there being part of the realty, the cases as to chattels did not
apply. Greer, L.J. also indicated the existence of such a dis-
tinetion as did Romer, L.J.; and vide Otbo v. Bolton and Norris,
[1936] 2 K.B. 46, at pp. 54-5. To appreciate correctly the legal
problem presented we should distinguish therefore landlord and
tenant cases, such as, for example, Power v. Hughes (1938),
53 B.C. 64, a decision of this Court. The premise upon which
that case was decided by the majority of the Court was stated
by my learned brother SLoax at p. 68: '

They [tenant and wife] are both, in my view, under the circumstances

of this case mere licensees of the landlord when paying a visit to another
suite.

In such circumstances the effect of the English decisions to which
I have referred is that a landlord is not liable in tort but that
his liability (if any) is confined to his contract of tenancy.
Power v. Hughes was decided by the majority of the Court as a
landlord and tenant case, and did not concern, as here, a chattel
placed in position by the appellant for the use of the respondents
and people like them. Therefore the principle upon which
Power v. Hughes was decided does not apply to the facts of this
case. As the relation of landlord and tenant does not exist in
this case it is unnecessary to discuss the bearing of Donoghue’s
cage and Grant’s case upon which such decisions as Cavalier v.
Pope, Bottomley v. Bannister and Davis v. Foots, supra. As to
Power v. Hughes, vide also Dymond v. Wilson (1936), 51 B.C.
301, reversing 50 B.C. 458; and Fraser v. Pearce (1928), 39
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B.C. 338, and Gordon v. The Canadian Bank of Commerce
(1931), 44 B.C. 213.

Lord Atkin in Donoghue’s case, supra, at pp. 127-8 discussed
Heaven v. Pender (1883), 11 Q.B.D. 303, and Le Lievre v.
Gould, [1893] 1 Q.B. 491. He quoted With‘ approval the state-
ment of Lord Esher that the decision of Heaven v. Pender was

founded upon the principle that a duty to take care arose

“when the person or property of one was in sueh proximity to the person or
property of another that, if due care was not taken, damage might be done
by the one to the other.”

Lord Atkin then proceeded, p:-128:

I think that this sufficiently states the truth if proximity be not confined
to mere physical proximity, but be used, as I think it was intended, to
extend to such close and direct relations that the act complained of directly
affects a person whom the person alleged to be bound to take care would
know would be directlyi;mﬁ'ected by his careless act.

And further at p.128"

With this necess‘ai‘y ‘liualiﬁcation of proximate relationship, as explained
in Le Lievre v. G.ooﬂd 'T think the judgment of Lord Esher expresses the law
of England.

In my view this statement of the law applies aptly to the case
under review. The bench was not only owned by the appellant
but placéd by it in position to be used on this occasion by the
respondents and people like them. From these circumstances
emerged a relationship which imposed a duty upon the appellant
not to supply the respondents with a bench containing defects
which would expose them to injury which they could not avoid
by reasonable care for their own safety. That duty arose from
the appellant’s own action in bringing itself into direct relation-
ship with the parties injured. That relationship, which it
desired and assumed for its own ends, imposed upon the appellant
a duty to take care to avoid injuring the respondents (Lord
Maemillan p. 147). In creating that relationship, it assumed a
duty to protect the respondents from concealed danger. That
duty to protect was not then measured by the appellant’s knowl-
edge of the existence of the concealed danger; for in Donoghue’s
case Lord Maemillan said at p. 145:

1 would observe that in a true case of negligence knowledge of the exist-
ence of the defect causing damage is not an essential element at all.

And in Grant v. Australian Kmitting Mills, Ltd. (1935), 105
L.J.P.C. 7, Lord Wright, speaking for the Judicial Committee,
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after stating that according to the evidence the method of manu-
facture was correct and the process was intended to be “fool
proof,” and that the danger of excess sulphites being left was

recognized and guardgsl against, observed further, at p. 13:

If excess sulphites Wre left in the garment, that could only be because
some one was at fault. y agpellant is not required to lay his finger on
the exact person in all ¢ who were responsible, or to specify what
he did wrong. Negligence® @#0und as a matter of inference from the
existence of the defects, taken in ection with all the known circumstances.

From this it is a reasona lication that the duty to take
equate inspection. The case
pon which people sit with-

care includes as well the dut;
under review is stronger. A D
out negligence does not collapse there is a defect in it;
the defect is inferred from the ctfa But this case goes
further, because there is indisputab¥evidgnee that one of the
props or tenons was of decayed or 1’0’1:@ od, and that the

collapse of the bench was caused there fact it is not
seriously disputed, for the appellant bases eal upon the
premise that even so it is not liable because th dents must
be confined within that rigid category described Gs licensees.
The appeal in Donoghue’s case was allowed by a mM#rity of three
to two; Lord Atkin, Lord Thankerton and Lor millan

(who sat also in Grant’s case) allowed the appeal; Lord Buck-
master and Lord Tomlin dissented. Their reasons for dissent
may be studied with additional interest in view of the unanimous
decision of the Judicial Committee four years later in Grant v.
Australian Knitting Mills, Ltd. which adopted and explained
the grounds of the decision in Donoghue’s case.

Lord Wright, who spoke for their Lordships of the Judicial
Committee in Grant’s case stated, p. 14, that in Donoghue’s case,
negligence was treated as a specific tort in itself
and not simply as an element in some more complex relationship or in some
specialized breach of duty, and still less as having any dependence on
contract. :

After pointing out that in English law it is essential that the
duty to take cave should be established and that it is to be
deduced from the precise relationship, Tord Wright proceeds
also at pp. 14-15:

In Donoghue’s case, the duty was deduced simply from the facts relied on,
namely, that the injured party was one of a class for whose use, in the
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contemplation and intention of the makers, the article was issued to the
world, and the article was used by that party in the state in which it was
prepared and issued without it being changed in any way and without there
being any warning of, or means of detecting the hidden danger.

To my mind this is the principle which governs the decision of
the case under review; for the injured p}artwiés (the respondents)
belonged to a class for whose use thelben'chfwas maintained and
placed in position in the contemplatipn and intention of the
appellant. These facts when established (as they have been)
fasten upon the appellant the duty to supply a bench free from
concealed danger. If the appellant had manufactured and sold
its own ginger beer at Bowen;lfs/land, and as in Donoghue’s case
a person had suffered m,J ry from drinking a bottle of that
ginger beer supplied by.'\a friend who had purchased it from the
appellant the liability Would be clear.

Is that liability aﬂec‘ced in principle because the injury results
from a bench supphjd by the appellant instead of a bottle of
ginger beer manufactured and supplied by it to the respondents ¢
In either case the defect is hidden and wnknown to the user; ; in
either case the defect is unknown to the appellant; but in either
case the. gpfi’eﬂant is liable because the injured person belongs
to a class for whose use in the contemplation and intention of
the appellant the ginger beer was issued for consumption or the
bench was placed in position for use. In Grant’s case Lord
Wright further observed at p. 15 that
the distinction between things inherently dangerous and things only dan-
gerous because of negligent manufacture cannot be regarded as significant
in the circumstances. This follows easily from the proposition
that the breach of duty in regard to the thing supplied springs
from the contemplated user thereof. Whether the concealed
danger in the bench arose through negligent construction or from
other causes, such as damage, age, lack of repair or negligent
reconstruction is not material, for the duty is to supply the thing
to be used in such condition that it is not a concealed danger.
Lord Atkin in Donoghue’s case, at p. 135, quotes with approval

an observation of Scrutton, L.J.:

“Personally I do not understand the difference between a thing dangerous
in itself, as poison, and a thing not dangerous as a class, but by negligent
construction dangerous as a particular thing. The latter, if anything, seems
the more dangerous of the two; it is a wolf in sheep’s clothing instead of
an obvious wolf.”
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It is of value to note that in Lord Buckmaster’s dissenting speech
in Donoghue’s case, pp. 121-2, the omission to exercise reasonable
care in the discovery of a defect in the manufacture of an article
where the duty of examination exists, is treated as negligence in
the same degree that attaches to the negligent construction itself,
and vide Lord Maemillan at pp. 146 and 148 in the same case.
In Donoghue’s case the manufacturer was sued by a person
who was given a bottle of ginger beer by a friend who had pur-
chased it from a retailer. In Grant v. Australian Knitting
Mills, Ltd. both the manufacturer and the retailer were sued by
the person who had purchased the underwear from the retailer.
The retailer was held liable in contract under the Sale of Goods
Act. In each case the manufacturer was held liable. It may
be contended that these two decisions apply only to the liability
of manufacturers and have no application to the facts in the
present case. But this is denied by the principle upon which
these decisions rest, for the manufacturer was held liable not
because he was a manufacturer but because his relationship to
the injured person gave rise to that duty which is imposed upon
A to take care for the safety of B who uses a chattel or thing as
supplied to him by A and which A contemplates he shall use as
supplied. This duty arises when the want of care and the injury
are in essence directly and intimately associated, as explained
by Lord Wright in Grant’s case at p. 15, when discussing the
application of the term “proximity” to which reference has been
made supra in Lord Atkin’s speech in Donoghue’s case. In the
present case the appellant supplied the bench with the intention
that the respondents should use it as they did. Tt contained
defects which caused injuries to the respondents without fault
on their part. The defects were such that reasonable inspection
by the appellant should have disclosed them. The want of care
by the appellant and the injury to the respondents were therefore
directly and intimately associated and fulfil the test laid down
in Grant’s case. In fact, it would seem that the present case is
a more apt example of that test; for here there are no inter-
vening transactions of sale and purchase and no intervening
handling such as arose in both Donoghue’s case and Grant’s case
or would be expected in a typical manufacturer’s case. In this
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case we are freed from problems arising from intervening
handling; wvide pp. 16-17 Grant’s case.

This test may be applied by an approach from another avenue.
It was not brought out in evidence how old the bench was or who
made it. The appellant’s superintendent testified that benches
replaced during the last ten years were built by the appellant’s
carpenter. The carpenter gave evidence that benches and tables
were repaired and put in condition at the beginning of every
season. The groundsman who was there for five years did not
know of any new benches in his time. The appellant was in a
position analogous to that of a “manufacturer”; if a new bench
was needed, it made it; if a bench needed new legs or parts, it
made them and reconstructed the bench therewith. Its employees
were required to inspect the benches to see if they were safe for
use; if they were not the benches were condemned, repaired or
reconstructed. It was a relationship to the respondents com-
parable to the relationship of the manufacturer to the consumer
in Donoghue’s case and to the purchaser in Grant’s case. It
made or reconstructed the benches it supplied for use. It
assumed the place and duty of the manufacturer in respect to the
safety of the bench for its contemplated use. Iaving failed to
discover the rotten wood in the understructure of the bench it
is liable for the same reason that the manufacturer was held
liable in Donoghue’s case for not taking the precautions neces-
sary to prevent a snail entering and remaining in the bottle of
ginger beer, and in Grant’s case for not taking precautions to
prevent excess sulphites remaining in the underwear. As in
Donoghue’s case and in Grant’s case, so also in the present case
the injury happened because some one for whom the appellant
was responsible was at fault. The respondents are not required
to lay their fingers on the exact person in all the chain who was
responsible or to specify what he did wrong.

Counsel for the appellant relied on Hambourg v. The T. Eaton
Co. Ltd., [19357] S.C.R. 430, where the plaintiff planist was
injured by the bursting of a lens in an overhead spotlight during
a rehearsal. Mr. Justice Crocket, who delivered the judgment
of the Court, found that no concealed danger existed (p. 439).
That of course would have ended the case, whether Hambourg
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was an invitee or a bare licensee. However, the judgment did
not rest there for the Court proceeded to enquire what duty there
was or might be between the parties in the circumstances. Mr.
Justice Crocket reviewed the evidence with the conclusion
(p. 439):

The most thorough examination possible before the occurrence of the
accident would not have revealed to the manager of the auditorium any
more than to the appellant or anybody else that the lens was likely to burst.

And having thus found it was not an obvious or even an apparent
danger he proceeded (p. 440):

If it held any danger, which might reasonably have been anticipated at
all, that danger was in no manner a hidden or concealed one.

And further at p. 440:

This being so, it seems to me to be quite impossible to hold either that he
(the auditorium manager) knew the lens was likely to become overheated
and burst or that he ought to have known that to be the case.

Of course if it had been found in Donoghue’s case that “the most
thorough examination possible” would not have revealed the
existence of the snail in the ginger beer bottle to the manufac-
turer, a fundamental ground of the decision would have disap-
peared ; so likewise in Grant’s case. Hambowrg v. The T'. Eaton
Co. Lid., can have no application to the case under review unless
it could be said that the most thorough examination of the bench
by the appellant before its collapse would have failed to reveal
the rotten wood in the understructure which caused its collapse.
That cannot be said here, and is not attempted to be said.

I should observe also perhaps that the respondents should
succeed as well in my view if they should be cast in the role of
invitees or licensees. As invitees, because on the facts it is a
proper inference that the bench was maintained and placed in
position for the respondents by the appellants, as a rhatter of
business incidental to the operation of its commercial resort. It
was operating the resort as a business; the resort was not main-
tained as a public park by a city corporation, or by private
philanthropy. The respondents were there as present or pro-
spective customers. They were in the appellant’s place of busi-
ness. The appellant was operating the resort as a permanent
commercial enterprise for gain. It was to its business advantage
to induce as many people as possible to use its picnie grounds and
attend the evening entertainments. For example one of the
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respondents that day arranged to rent a cottage at the resort from
the appellant to be occupied a week or two later. The respond-
ents would come within the description of “licensees with an
interest” for the same reason. They could hardly be classed as
bare licensees in the circumstances: but even if they could be,
the bench was not an existing concealed danger in the land itself
but was a chattel moved about and placed in position thereon by
the appellant specifically for use of the respondents and people
like them. The duty of the appellant at the very least was not
to lay a “trap” for them. DBut when the appellant placed the
bench in position for them containing a concealed danger it did
in fact lay a “trap” for them.

In my view the inference from the facts is that the bench
became gradually unsafe through use and deterioration until
at the time of the accident it was in the insecure and dangerous
condition which caused its collapse and attendant injuries to the
respondents. That could have been avoided by proper inspec-
tion, repair and construction, the obligation for which was upon
the appellant. Its failure to perform its obligation in that
respect constitutes negligence for which the appellant cannot
escape liability as there is no evidence of contributory negligence.
In these circumstances the duty of the appellant was to supply
the bench in such condition that the respondents and people like
them, for whose use it was intended and placed in position by
the appellants, should not be exposed to any danger in the use
thereof which they could avoid by the exercise of reasonable care
for their own safety.

In the view I have taken no value is attached to certain
evidence relating to statements alleged to have been made by
Frank Scott. Whether that evidence is admissible or not does
not in my view then affect the result. 1 do not need to decide
its admissibility.

I would dismiss the appeal.

Appeal dismissed, Martin, C.J.B.C. and
Sloan, J.A. dissenting.

Solicitor for appellant: W. 8. Lane.
Solicitor for respondents: H. E. M. Bradshaw.
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POPE v. POPE.

Foreign judgment—Voluntary submission to jurisdiction—Unconditional

The

appearance—Promise obtained by wife before dissolution of marriage—
Whether enforceable—Public policy—R.8.B.C. 1936, Cap. 242, Sec. 4
(a) and (f).

plaintiff, Margaret M. Pope, was the first wife of the defendant Edgar
W. Pope, to whom she was married in 1911. This marriage was dis-
solved by Act of Parliament in June, 1923. The defendant Marie Pope
was his second wife whom he married in May, 1924. Pope was a
soldier in the Great War, and on returning to Canada in 1919 he no
longer lived with his first wife. On August 27th, 1919, they entered
into a separation agreement, one of the terms being that the wife
should have the custody of their children and he was to pay her $125
per month for six months, and after that one-half of his pay and allow-
ances. Payments fell in arrears and in May, 1923, a further agreement
was entered into between the first wife, the husband and the second wife,
whereby the second wife agreed to transfer certain property both real
and personal to The Royal Trust Company as trustee, the trustee to
pay from the rents and profits to the plaintiff an annual sum of $1,000,
payable in consecutive monthly instalments of $150, as an alimentary
allowance, the husband guaranteeing that the annual allowance be
$1,800. The second wife continued to make payment of the greater
part of the amounts specified until the 1st of April, 1938, when of the
amount due there remained unpaid the sum of $1,658. The plaintiff
then sued the defendants in Ontario for that sum under the agreement
of May, 1923, and obtained judgment. Pursuant to an ex parte order,
obtained under the Reciprocal Enforcement of Judgments Act, the
Ontario judgment was registered in British Columbia. On an applica-
tion by the defendants to set aside the registration of the Ontario
judgment on grounds based on section 4 (a) and (f) of said Act,
namely, that the original Court acted without jurisdiction and that the
judgment was in respect to a cause of action which for reasons of public
policy or for some other similar reason would not have been entertained
by the registering Court:—

Held, that upon the defendant voluntarily entering an unconditional

appearance he thereby submits to the jurisdiction, and aeccordingly that
Court has jurisdiction and there is nothing in the agreement in ques-
tion in this action that would render it invalid as being against publie
policy.

i\l()TION by defendants to set aside the registration of a

final judgment of the Supreme Court of Ontario. The facts are

S.C
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set out in the reasons for judgment. Heard by Roserrsox, J.
in Chambers at Victoria on the 27th of February, 1940.

Clearihue, K.C., for the motion.

D. M. Gordon, contra.
Cur. adv. vult.

19th March, 1940.

Rosertsow, J.: This is an application by the defendants to
set aside the registration of a final judgment of the Supreme
Court of Ontario, dated July 12th, 1939, for $1,658 and $529.25
costs, made pursuant to an ex parte order, obtained under the
provisions of the Reciprocal Enforcement of Judgments Act, on
the 8th of January, 1940. The plaintiff, Margaret M. Pope, to
whom I shall refer as the first wife, is the former wife of the
defendant Edgar William Pope, whom she married on the 10th
of September, 1911. This marriage was dissolved by an Act
of Parliament of Canada on the 80th of June, 1923. The other
plaintiffs are the issue of that marriage. The defendant, Marie
Pope, nee Marie Coursol, is Pope’s second wife, whom he married
on the 29th of May, 1924. It will be convenient to refer to her
as the second wife. Pope was a soldier. During the Great War
his wife had been in England with him. It appears that for
some time before, and after, their return to Canada in Angust,
1919, they had not been living together as man and wife. They
entered into a separation agreement dated the 27th of August,
1919, and thereafter were “completely separated.” One of the
terms of the agreement was that the first wife was to have the
custody of their children for a certain time; another was that
Pope was to pay his first wife a monthly allowance of $125
for the first six months and thereafter one-half of his pay and
allowances, for her benefit, and, that of the children. The pay-
ments accruing under the agreement fell into arrears. As a
result the agreement, dated May, 1923, sued on in the
Ontario Court, was entered into. The parties to the agreement
were the first wife desceribed as of London, Ont., and referred
to as “the beneficiary” (who entered into the agreement as well
personally as on behalf of her three minor children); the second
wife, then Marie Coursol, who was described in the agreement
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as “the settlor” and Pope, who was referred to as ‘“the inter-
venant.” The Royal Trust Company appeared, as trustee, as a
party to the agreement but never signed it. The applicant does
not make a point of this. He relies upon the two grounds which
I shall later refer to. The agreement in so far as it is necessary

to refer to it for the purpose of this application is as follows:

WHEREAS the settlor is possessed of certain property and desirous to
create a trust fund for the maintenance of the beneficiary and her three
minor children.

Now THEREFORE THESE PRESEXTS WITNESSETH

1. In consideration of $1.00 and other good and valuable considerations,
the receipt whereof is hereby acknowledged, the settlor hereby assigns,
transfers and makes over to the trustee in trust, the following property,
both real and personal, subject to the trusts, conditions and stipulations
hereinafter contained:—

2. In consideration of the foregoing the trustee shall pay out of the
rents, revenues, interests and profits produced by or derived from the said
trust funds to the beneficiary or to her children, until the termination of
the present trust, an annual sum of $1,000; payable in equal and consecu-
tive monthly instalments of $150.00 the whole as an alimentary allowance
for herself and her three children,

7. The settlor hereby binds herself and agrees to execute, sign, seal and
deliver such specific assignments, endorsements, documents and instruments
as shall be necessary or incidental to the proper vesting of title in the
trustee of all and singular the property, both real and personal hereby
transferred.

11 And to these presents doth intervene the intervenant herein who in
consideration of $1.00 and other valuable considerations, the receipt whereof
he hereby acknowledges doth guarantee personally to the said beneficiary
and or her minor sons, the said annual alimentary allowance of $1,800 per
annum, . . .

The second wife continued up to the 1st of April, 1938, to
make payments, through The Royal Trust, to the first wife of
the greater part of the amounts specified in the agreement. On
that date there remained, unpaid, the sum of $1,658. The
plaintiffs sued the defendants in Ontario for that sum. They
entered an unconditional appearance, filed a defence and were
represented by counsel at the trial and put in evidence. The
defendants disputed the jurisdiction of the Court and submitted
the agreement was illegal and contrary to public policy. The
evidence of the defendants was taken on commission. Pope
swore that he had arranged with the plaintiffs’ solicitor, Douglas,
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to furnish evidence of his adultery for the purpose of applying
to Parliament for a divorce and that pursuant to this arrange-
ment, he not only, at the instigation of Douglas, wrote untruthful
letters to his wife, admitting infidelity, but also took a woman
to an hotel and there occupied a room with her. It was suggested
this was the evidence before Parliament on the hearing of the
divorce bill. At the trial evidence was given by Douglas denying
such allegations. It was also shown that in the year 1922 and
prior thereto Pope had been guilty of adultery which his wife
had not condoned. This was the adultery submitted in evidence
at the hearing before the Senate Committee of Parliament. The
learned trial judge held that the defendants failed on all
grounds; that the consideration for the agreement was a legal
one and that the agreement was not contrary to public policy.
The defendants’ grounds are based on section 4 (a) and (f) of
the Act, which reads as follows:

4. No judgment shall be ordered to be registered under this Act if it is
shown to the registering Court that:—

(a.) The original Court acted without jurisdiction; or

(f.) The judgment was in respect of a cause of action which for reasons

of public policy or for some other similar reason would not have been enter-
tained by the registering Court.
Dealing with the first point, there is no dispute about the evidence
as to jurisdiction. The authorities are clear I think that if a
person, not otherwise subject to the jurisdiction of a foreign
Court, voluntarily enters an unconditional appearance, he thereby
submits to its jurisdiction; and, accordingly that Court has
jurisdiction. The case is stronger against them when, as here,
they had filed a defence and appeared on the trial—Harris v.
Taylor, [1915] 2 K.B. 580; Halsbury’s Laws of England, 2nd
Ed., Vol. 6, p. 330.

I'now turn to the second point. There is no evidence to satisfy
me that the first wife, personally, or through anyone else, was a
party to any arrangement that Pope should commit adultery so
that she could get a divorce. I think it is elear that the reason
for the present wife entering into the agreement was to facilitate
obtaining the divorce by making it possible for Pope to provide
for the first wife and children. The second wife had never seen
the first wife. Pope wrote his wife on the 1st of September, 1921,
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suggesting divorce and stating that there was no possibility of
their ever living together again. His letter stated it was written

after much reflection and consideration. He further stated:
All T ask in return is my freedom from a bond which to be frank, I have
long since ceased to look upon as sacred.

In the letter he made certain proposals with regard to the future
and maintenance of the plaintiffs. On the 18th of May, 1922,
Pope wrote her again reiterating his attitude and again suggest-
ing a divorce. In 1922 he decided to marry Miss Coursol “if
it were possible to obtain a divorce.” He told his first wife that
he was in love with Marie Coursol. Very considerable pressure
was brought to bear on her, by Pope, by a clergyman on behalf
of Pope; and by others and certain threats were made, in order
to overcome the first wife’s antipathy to divorce. There was no
collusion as to the adultery. It is clear that from August, 1919,
there was no consortium; and there was no possibility of recon-
ciliation. It has been held that a wife who has obtained a judi-
cial separation from her husband with permanent alimony, may
enter into an arrangement with her husband, in consideration
of an agreement to pay her much larger alimony, to apply for a
divorce on account of his adultery committed prior to the arrange-
ment—see Scott v. Scott, [1913] P. 52. Would it have made
any difference if the person making it possible for the husband
to pay the larger alimony—and for that purpose entering into
an agreement with the wife to pay—was the one whom he hoped
to marry after the divorce? I do not think so.

The defendants’ counsel submits the agreement is void because
it is against public policy in that it would have a tendency to
make Pope do something in contravention of his marital obliga-
tions (e.g., consortium) owing to his wife; that it would also
cause a tendency to immorality and might prevent a reconcilia-
tion. He relies on two cases—Spiers v. Hunt, [1908] 1 K.B.
790 and Wilson v. Carnley, ib. 729. In each of these cases the
husband, during the lifetime of his wife, expressly, or impliedly,
agreed to marry another woman on the death of his wife. In
both cases the husband and wife were “living together in normal
conditions.” In both cases it was decided the agreement was
void as being against public policy. Recently the question of
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the legality of an agreement by a married man to marry was
considered by the House of Lords in Fender v. St. John-Mild-
may, [1938] A.C. 1. It appeared that after a decree nisi had
been obtained by Lady Mildmay her husband promised to marry
the plaintiff after the decree absolute. He failed to do so and
she brought an action for damages. A majority of the learned
Law Lords who heard the appeal decided that the contract was
valid. Spiers v. Hunt and Wilson v. Carnley were distinguished
on the ground that in those cases consortium still existed and
would continue to exist; or, the contracts under consideration
would tend to immorality or erime, whereas, in the case before
them, consortium was at an end and there was no hope of recon-
ciliation. The majority of their Lordships held that, under the
circumstances, there was no tendency to immorality; that there
was no injury to the consortium as it had ceased to exist; nor
could there be said to be any damage to the hope of reconciliation
as that was not in the least likely. As Lord Wright said in
Fender’s case at p. 44:

If a separation has actually occurred or become inevitable, the law allows

the matter to be dealt with according to realities and not according to a
fiction.
I can see no real difference, in principle, between Fender's
case and the case at Bar. In both cases consortium had ceased
as a matter of fact. In Fender’s case it had ceased, as a matter
of law, by reason of the decree nisi, and, in this case, by reason
of the separation agreement. In Fender's case there did not
appear to be the slightest hope of reconciliation as is the case
here. The Supreme Court of Canada in In re Estate of Charles
Millar, Deceased, [1938] S.C.R. 1 considered Fender's case.
While expressing no final opinion upon it, Sir Lyman Duff, who
delivered the judgment of himself and three of his learned
brothers, said at p. 7 that they were disposed to think, if it were
necessary to decide the question, that Lord Wright’s view that
“he conld hardly conceive that at this date a new head of public
policy could be discovered” was the preferable view. At p. 7
Sir Lyman Duff said as follows:

It has not been argued by the appellants that the disposition in question
here is void upon any particular rule or principle established by judicial
decision. Such being the case, we think, taking the most liberal view of the
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jurisdiction of the Courts, there are at least two conditions which must be
fulfilled to justify a refusal by the Courts on grounds of public policy to give
effect to a rule of law aceording to its proper application in the usual course
in respect of a disposition of property. First, we respectfully concur in
these two sentences in the judgment of Lord Thankerton in Fender v. Mild-
may, [1937] 3 All E.R. 402, at 414:

“Generally, it may be stated that such prohibition is imposed in the
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interest of the safety of the state, or the economic or social well-being of Robertson,J.

the state and its people as a whole. It is therefore necessary, when the
enforcement of a contract is challenged, to ascertain the existence and exact
limits of the principle of public policy contended for, and then to consider
whether the particular contract falls within those limits.”
Secondly, we take the liberty of adopting the words of Lord Atkin in his
judgment in the same case (at p. 407):

it [referring to Lord Halsbury’s judgment in Janson’s case, [1902]
A.C. 484] fortifies the serious warning, illustrated by the passages cited
above [among them is the passage, already quoted, from the opinion of
Parke, B.], that the doctrine should be invoked only in clear cases, in which
the harm to the public is substantially incontestable, and does not depend
upon the idiosynecratic inferences of a few judicial minds. I think that this
should be regarded as the true guide.

No cases have been cited to me to show that under the circum-
stances existing in this case, an agreement of the sort in question
in this action would be invalid as being against public policy.
To succeed the defendant must, then, show that it is clear
that the

“prohibition is imposed in the interest of the safety of the state, or the
economic or social well-being of the state and its people as a whole.”

I think the defendants have failed in this.
The application must be dismissed with costs.

Motion dismissed.
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REX v. EMPIRE DOCK LIMITED.

Private company—~Preferred shares—“Invites the public to subscribe’—
Offence—R.8.B.C. 1936, Cap. 42, Sec. 38 (3).

Section 38 (3) of the Companies Act provides “Every private company
whieh invites the public to subseribe for any shares or debentures of
the company shall be guilty of an offence against this Act.”

The defendant, a private company, sent out envelopes containing three docu-
ments: the first one bearing the earmarks of the usual invitation
prospectus to the public (except that the company is stated to be a
private company) and included the words “you cannot obtain a better
investment with as much security and a sure 6% and further participate
in profits,” with other information; the second, an advertisement
which shows the proposed application of proceeds of sale of shares; the
third, an application for shares. Eight hundred of the envelopes with
enclosures were sent out to a list of shippers and investors including
two-thirds of the lawyers in Vancouver. Six hundred “advertisements”
(the second document above mentioned) were also sent out to other
people and firms. On a charge under the above sections of the Com-
panies Act, the defendant was found guilty and fined $25. On appeal
to the County Court:—

Held, affirming the conviction, that on the evidence produced, the history
of this company, and in all the circumstances of the case, the company
did invite the public to subscribe for its preference shares.

APPEAL by the Empire Dock Limited from its conviction by
police magistrate Wood, for Vancouver, on a charge that being
a private company under the Companies Act, did unlawfully
invite the public to subscribe for preferred shares of said com-
pany. The facts are set out in the reasons for judgment. Argued
before Lrxxox, Co. J. at Vancouver on the 13th, 15th and 16th
of February, 1940.

Livingstone, for appellant.
Soskin, for the Crown.
Cur. adv. vult.
4th March, 1940.
Lex~ox, Co. J.: This is a charge against the defendant
company, viz.:

Empire Dock Limited, being a private company under the Companies Act,
being chapter 42, of the Revised Statutes of British Columbia, 1936, and
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amendments thereto, did unlawfully invite the public to subscribe for pre-
ferred shares of the Empire Dock Limited.

The defendant was found guilty of the charge before H. S.
Wood, the learned police magistrate for the city of Vancouver
and was fined $25. This is an appeal from that finding.

The crux of the whole question is as to whether certain docu-
ments, Exhibits 6, 7, 8 and 9 or any of them, were issued as an
" or only to those whom this private
company was entitled to canvass to take shares?

This is a matter of some importance as, so far as has been
ascertained, it is the first charge under section 38 (3) of the
British Columbia Companies Act (supra), which has been laid
in British Columbia (or seemingly under any Aect in the

invitation to “the publie,’

Dominion).

The section under which the charge is brought is as follows:
[already set out in head-note.]
and the same wording appears in the corresponding section of
the English Companies Act.

Under our Act section 2 defines a “private company” as

meaning

a company which by its memorandum or articles:—
(a.) Restricts the right to transfer its shares; and
(b.) Limits its membership to fifty,

exclusive of employees unless otherwise provided and
(¢.) Prohibits any invitation to the public to subseribe for any shares or
debentures of the company.

Under the same section,

“Public company” means a company which is not a private company.

“Prospectus” means any prospectus, notice, cirecular, advertisement, or
other document inviting the public to subscribe for or purchase, or offering
to the public for subscription or purchase, any shares or debentures of a
company or an intended company.

It was conceded at the trial that Exhibit 6 contains the same
information as a prospectus for a public company (except in so
far as the references to the company being a private company are
concerned) and invited application for shares.

The words “the public” are nowhere defined and it is therefore
left to the Court dealing with the matter to define the same in
relation to the circumstances of each particular case; and in
arriving at a decision as to whether this company issued an
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Invitation to the public, the circumstances surrounding the whole
transaction ought to be looked at. They are as follows:

(1) In 1930 (vide Exhibit 5) C. F. Miller (now president
of the Empire Dock Limited and of the interrelated companies
and who is in almost sole control of the company, the other direc-
tors being practically nominal directors), describes himself as
“financier.”

(2) In the memorandum of the original company, namely,
Pacific Vegetable Oils (Canada) Ltd. (incorporated 5th June,
1930), which became the memorandum (with a few necessary
amendments to conform to a private company) of Empire Dock
Limited, the objects include many others over and above the
acquiring and operation of docks—e.g., its first object is to
manufacture foodstuffs and to be retail merchants, ete.

(3) Re Exhibit 6 (a), it is addressed to “shippers and
investors,” (b) it is stated that the private company “is formed

to extend and operate British Empire Dock” whereas,
as above, that is not the sole object of the company.

(4) This company was a late conversion from a public to a
private company (March, 1939). This conversion took place
because, as a public company, there had to be (by the superin-
tendent of brokers under the Securities Act) an amount sub-
seribed before commencing business ($100,000) which it was
thought would be very difficult if not impossible to get.

(5) Exhibit 6 bears all the ear-marks of the usual invitation
prospectus to the public (except, of course, that the company is
stated to be a private company). For example,
you cannot obtain a better investment with as muech security and a sure
6% and further participate in profits;
with information as to the amount of money to be subseribed;
the remuneration of directors; how the subscriptions are to be
dealt with, ete.

(6) While the private company only came into being on
18th of March, 1939, Exhibit 6 states that,—
the company holds Certificate No. 11808 dated 10th June, 1930, entitling
it to commence business.

(7) Exhibit 7 is an advertisement which shows the proposed
application of proceeds of sale of shares and Exhibit 9 is an
application for shares.
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(8) Exhibit 10 is duplicate of an envelope which enclosed G- C.
Exhibits 6, 7, 8, and 9, with prepaid postage. 1940
(9) Exhibit 15, which is a letter by Miller to the superin-  Repx
tendent of brokers with reference to the latter insisting on a _ v
certain minimum subseription before starting business as Empire Dock Lip.
&

Dock Ltd. (publie company), states,— Lennox,
this amount ($100,000) is unnecessary for profitable operation Co. J.

and yet in Exhibit 6 the offer sent out is for sale of $148,000
worth of shares.
(10) This is the first proposed issue of shares for cash.
(11) Eight hundred invitations (Exhibit 6 and enclosures)
were sent out, not only to invitees whose names were taken from
Exhibit 11, which (according to Miller),

is a list of shippers to which we added a list of investors,
but also to many others, inter alia, to about two-thirds of the
lawyers in Vancouver.

Six hundred “advertisements,” Exhibit 7, were sent out in
addition to other people and firms.

Tt was submitted by the defence that all these invitations
(800) were sent only to “friends, customers or connections” and
therefore, not to “the public.”” As to the 600 “advertisements,”

these were sent to persons and firms .

not known to Miller or the other directors—Miller told me this

(vide evidence of F. B. Stanley, secretary of the defendant com-

pany). Miller, shown Exhibit 7, was asked in cross-examination :
Is this pure advertising? Does it not assume an invitation to subseribe?

His answer was:
It was only a part of Exhibit 6 which was sent to the 800.

The Crown called several gentlemen who had received these
(Exhibit 6) invitations and who swore that they did not know
Miller or his associate directors, though they had heard of them,
or one or other of them, as being associated with certain com-
panies. There was an effort made by Miller to show that these
“connections” went beyond this, but without suceess.

In this conneetion it seems to me that not only reason but all
the authorities stress the point that the meaning of the words
“the public” cannot be tied down to a specific quantity and that,
when the term is used, it must be considered as relative to the
question at issue and the circumstances of each particular case.
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Even the words “friend” “customer” and ‘“connection” must
also not be narrowed to the particular from the general. A man
may call another hig friend and yet he may be a mere nodding
acquaintance. A man may refer to another as his customer and
yet hg may only have bought one article of goods from him, and
that years before. A man may call another a connection and
yet in a business, as well as a family sense, may be so distant a
connection that the word is not suitable and conveys a wrong
impression. In view, therefore, of the latitude allowed in the
use of such expressions, it becomes all the more necessary to
carefully distinguish the dividing line to which, in the certain
circumstances of the particular case, the person seeking to define
these words has to direct his attention. Taking the evidence
produced by the witnesses called by the Crown, the exhibits filed
and the history of the company, I cannot, in all the cirenm-
stances in this particular case come to any other conclusion but
that the company did invite the public to subscribe for its
preference shares.

It was further submitted that this, being a penal statute,
(a) ought to be strictly construed and (b) the horizon should be
extended in favour of the accused (as the words “the public”
are not defined).

With the first submission there can be no objection. As to the
second, the horizon cannot be extended indefinitely—there must
be some point {to be decided in each case) where “private” ends
and “public” begins. Counsel for the defence, in endeavouring
to show that the words “the public” are broad enough to exelude
even those to whom invitations were sent, cited several authorities
with which I think it necessary and fair to deal. The authorities
and my remarks thereon are as follows:

1. Wegenast on the Law of Canadian Companies, 701, cites
the case of Sherwell v. Combined Incandescent Mantles Syndi-
cate, Limated, [1907] W.N. 110; 23 T.I.R. 482, in which
Warrington, J., says, dealing with the question as to whether the
document was a prospectus, that, “the question was a pure ques-
tion of fact.” Xe goes on to say:

The offer to the public of share capital must be made by the company
itself, and not by some individual without the authority of the company.
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It must be an offer of shares to any person who chooses to come in and
take them.
I take it from these statements taken together that Mr. Justice
Warrington did not necessarily mean that there should be a
broadcast invitation to the whole world, but that in each case
the pure questions of fact in the particular circumstances had
to be determined.

Again in Wegenast, supra, at p. 702, it is stated with reference

to a document being issued to the public,—
it will be seen that it is a matter of the circumstances of individual cases
and that it is difficult to lay down any general rule.

2. Nash v. Lynde, [1929] A.C. 158. There the whole ques-

tion was not as to whether the documents were
a statement to the world of an intention to issue share capital

(which they were), but as to whether they were “issued” to the
publie, and it was found by the jury that there was no “issuing.”
It was also decided that “on the evidence” the jury could find
either way. ~

3. Booth v. New Afrikander Gold Mining Co. (1902), 72
L.J. Ch. 125, is of no assistance as there the shares were offered
to shareholders of interrelated companies and the sole question
was as to the legality of a “commission” payment.

4. In re South of England Natural Gas and Petroleum Co.
(1911), 80 L.J. Ch. 358. There seems to me to be only one
helpful clause in the judgment (Swinfen Eady, J.) namely
(p. 360):

It is clear on the facts that the first prospectus was an offer to the public

of shares, and none the less so because only three thousand or so copies . . .
were distributed.

5. Shortov. Colwil (1909), 26 T.I.R. 55. Here it was held
that there was no offer of shares to the public for subscription
because only an option had been given to one party to take ug
shares; but there is an illuminating dictum of Mr. Justice
Warrington as follows (p. 57):

By “any offer of shares to the public for subscription,” meant an offer
contained in some form of advertisement or intimation to the publie gen-
erally-—through an issue by the company of something which would come
within the definition of a “prospectus.”

It was agreed, in the case at Bar (as above stated), that the

invitation (Exhibit 6) was in the form of a prospectus. Exhibit 7
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is an advertisement to 600 of the publie, and admittedly includes
part of the “prospectus.”

6. Sleigh v. Glasgow and Transvaal O ptions, Limited, [1904]
6 F. 420. There is nothing helpful in this case—it turned
mainly as to whether a document (a mere memo.) was a “prospec-
tus,” and it was held not to be. The statement therein (relied on
by the defendant’s counsel) that “it must be an offer to the
public, z.e., to the “public generally” does not help us in deciding
as to what “the public” means in any specific case.

The appeal therefore will be dismissed ; the accused defendant
company found guilty of the offence against the Act as charged
and (as this is in the nature of a test case in this Province) a
fine of $25 imposed.

Under the Act the penalty is a minimum of $10 and a

maximum of $500 fine.
Conviction sustained.

GREGSON v. CITY OF VANCOUVER.

Municipal corporation—Defect in sidewalk—Injury to pedestrian—~Negli-
gence—Damages—Extent of disrepair—B.C. Stats. 1921 (Second Res-
sion), Cap. 55, Sec. 320.

The sidewalk in question was made of conerete slabs, one of the slabs being
higher than the one next to it. The defect came to the knowledge of the
defendant through its overseer, and some champering was done to remedy
the defect, but one slab still remained about three-quarters of an inch
higher than the adjoining one, when the plaintiff, who wore high-heeled
shoes stumbled on the ridge and fell, breaking her arm and suffering
other minor injuries. The plaintiff recovered judgment in an action for
damages.

Held, on appeal, reversing the decision of MaNSoN, J., that liability depends
upon the extent of the disrepair, and the very slight ridge and depression
in this case does not constitute want of reasonable repair within the
meaning of the statute.

L’XPPEAL by defendant from the decision of Maxsoxn, J. of
the 15th of February, 1939 (reported, 54 B.C. 21), in an action
for damages for personal Injuries sustained by the plaintiff
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through the defendant’s negligence in the construction or laying  C-A.
of a sidewalk, and failure to keep it in repair. On the 1st of 1939
June, 1938, the plaintiff was walking southerly on the sidewalk Grpasox
on the west side of Alma Road between Eighth Avenue and Ors o
Broadway in the city of Vancouver, when her foot struck a Vascovver
ridge on a raised portion of the cement sidewalk, and she fell to

the sidewalk, broke her left arm and suffered other minor

injuries. The evidence disclosed that one slab of the pavement

was about three-quarters of an inch higher than the other. The

plaintiff recovered judgment for $152.50 special damages and

$700 general damages.

The appeal was argued at Vancouver on the 22nd of May,
1939, before Marrixy, C.J.B.C., Macpoxarp, McQuarzrre,
Szoax and O’Harrorax, JJ.A.

Lord, for appellant: The accident happened on the morning
of the 1st of June, 1938, on a clear, dry day. One slab of the
pavement was about three-quarters of an inch above the other,
and the plaintiff was walking towards the high spot when she
stubbed her toe against it and fell. This woman walked over
this spot about five times a week for five years. We say the
sidewalk was in reasonable repair: see City of Vancouver v.
Cummings (1912), 46 S.C.R. 457; Raymond v. Township of
Bosanquet (1919), 39 S.C.R. 452, at p. 467; Town of Portland
v. Griffiths (1885), 11 S.C.R. 333, at p. 345; Boyle et ux. v.
Corporation of Dundas (1875), 25 U.C.C.P. 420; Woodcock
v. City of Vancouver (1927), 39 B.C. 288; City of Vancouver
v. McPhalen (1911), 45 S.C.R. 194; Lammers v. City of Van- -
couver (1938), 53 B.C. 373 ; Dillon on Municipal Corporations,
5th Ed., 2965; 43 C.J. 1010. Where there is no jury the Court
of Appeal is less bound by the decision below: see Halsbury’s
Laws of England, 2nd Ed., Vol. 26, p. 122; Foley v. Tounship
of East Flamborough (1398), 29 Ont. 139; Anderson v. Toronto
(1908), 15 O.L.RR. 643; Burgess v. The Town of Southampton,
(19337 O.R. 279; Moranv. City of Vancouver (1928), 40 B.C.
450; Gilmour v. City of Toronto (1926), 30 O.W.NX. 819, at
p. 320.

W. H. Campbell, for respondent: There was a defective con-
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dition and the city knew of it. They made an attempt to repair
and took about one-quarter of an inch off the top to level it, but
still left one-half of an inch of an elevation. Secondly, they were
guilty of non-feasance. It had undertaken to repair and did not
do so: see Clity of Vancouwver v. Cummings (1912), 46 S.C.R.
457, at p. 458 ; Jamaeson v. City of Edmonton (1916), 54 S.C.R.
443; Woodcock v. City of Vancouver (1927), 39 B.C. 288;
De Teyron v. Waring (1885), 1 T.L.R. 414.

Lord, replied.
Cur. adv. vult.

30th June, 1939.

Marriv, C.J.B.C.: This appeal from the judgment of M.
Justice Maxsox again raises the question of the liability of the
defendant corporation for damages arising from its alleged
failure to repair a public street—here a cement sidewalk—over
an inequality, or depression, in two adjoining slabs of which
the plaintiff stumbled and fell sustaining substantial injury.

The statute, section 26 of Cap. 68 of 1936, now imposing and

defining the duty of the defendant declares that

(1.) Every public street, road, lane, bridge, and highway of which the
Council has the custody, care, and management shall be kept in reasonable
repair by the city, and in case of default the city shall, subject to the pro-
visions of the “Contributory Negligence Act,” be liable for all damages
sustained by any person by reason of such default.

Whatever, therefore, the standard of defendant’s duty may have
been theretofore, as extracted from decisions of various Courts,
it is now restricted to “keeping in reasonable repair,” which
means having regard to all the ever-varying circumstances of each
particular case, as was held by Mureny, J., in Horan v. City of
Vancouver (1928), 40 B.C. 450, wherein the original introdue-
tion of the word ‘“reasonable” was considered (and also by
Fisugr, J., in Lammers v. City of Vancouver (1938), 53 B.C.
373) and to my mind no useful purpose would be served by a
discussion of said earlier decisions, each based on its own par-
ticular facts, before the said standard of “reasonableness” was
tixed by the Legislature as aforesaid.

The facts herein arve not in dispute and therefore it becomes
our duty to weigh the evidence as a whole and draw the proper
inferences therefrom, as the Appellate Division of Ontario did
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in Raymond v. Township of Bosanquet (1919), 59 S.C.R. 452  C.A.
and was affirmed by the Supreme Court of Canada in so doing; 1939
and after having done so on the facts before us I can only reach ppocox
the conclusion that the plaintiff has failed to establish a want of i o
reasonable repair, and therefore her action must be dismissed.  Vaxcouver

In his analysis of the evidence it was pointed out to us by  Martin,
. C.JB.C.
appellant’s counsel that the learned judge below fell under a
misapprehension on an important piece of evidence in that he
said in his reasons: [54 B.C. 21, at 23]

. Women now-a-days wear high-heeled shoes. It is their privilege to
do s0. One takes judicial notice of the fact that they do do so, and a defect
of this character, when being traversed by a woman with a high-heeled
shoe, may easily result in her stumbling. Of course, she may stumble and
sustain no injury, but then she may, and she has a right to expect the
sidewalk to be in a reasonable state of repair so that she can walk in her
normal way without catching her heel and being thrown. It well might
be that a pedestrian with a low-heeled shoe would stumble over this ridge.

But the plaintiff had testified that
I know it was the ridge. .

Your toe came in contact with something and it caused you to fall? Yes,
over this ridge.

Are those answers correct? Yes.

The height of her heels was therefore irrelevant herein, whatever
may be said of them otherwise.

It is not to be overlooked that the “reasonable repair” of side-
walks must take into consideration the reasonable use of them by
pedestrians, and the fact that they wear low or dangerously high
heels, dangerously narrow or broad heels, or no heels at all, or
have to use erutches, is one of all the circumstances that have
to be taken into consideration in determining reasonable repair
and also reasonable user.

In view of my opinion that the defendant was not in “default”
in its duty (section 26, supra) it becomes unnecessary to consider
the further question of the alleged contributory negligence of the
plaintiff (though there is much to be said in support of it) to
which that of the defendant is now made “subject” by said section
—cf. McCready v. County of Brant, [1939] S.C.R. 278, at
283-4.

It follows that the appeal should be allowed and the action
sed.

o

dismi
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Macpoxarp, JLA.: T agree with my brother O’HaLLoraN.
Obviously all cases of this character will depend upon their own
facts. No one should reasonably expect that sidewalks ought
to be maintained with an absolutely smooth surface. Liability
will depend therefore upon the extent of the hole or depression.
To hold that a very slight ridge and depression or both constituted
want of reasonable repair within the meaning of the statute
would, I fear, encourage spurious claims.

McQuarrig, J.A.: T agree that the appeal should be allowed
and the action dismissed.

Sroax, J.A. would allow the appeal.

O’Harrorax, J.A.: The city of Vancouver appeals from a
judgment awarding damages against it for failure to “keep in
reasonable repair” a sidewalk built of cement paving-blocks each
four feet square. At 11.20 a.m. on the 1st of June, 1938, in
bright daylight and dry weather the respondent while walking
in a southerly direction along the sidewalk on Alma Road a
public highway in what is described as a thickly populated area
in the city of Vancouver, tripped over a “ridge” in the pavement,
fell forward and was injured. A civil engineer called by the
respondent stated the “ridge” was caused by the concrete slab
on the south section having risen above the kerb and the one on
the north section having sunk below the kerb; and that this
“ridge” varied from three-quarters of an inch in depth at the
kerb to seven-eighths of an inch at the other side of the sidewalk.
The lower half inch of the “ridge” was perpendicular and the
remainder sloping.

Under section 320 of the Vancouver Incorporation Act, 1921,
prior to 1936,—

Every publie street, road, square, lane, bridge, and highway in the city

shall, save as aforesaid, be kept in reasonable repair by the city.
The word “reasonable” was inserted in 1928. It may be said to
provide expressly what the Courts had already determined it to
mean in cases where the statute imposed the duty of keeping in
repair—uvide Jamieson v. City of Edmonton (1916), 54 S.C.R.
443, Mr. Justice Idington at p. 451.
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Section 320 of the Vancouver Incorporation Act, 1921, was
repealed and re-enacted by chapter 68 of the statutes of 1936.
This is the first appeal to come before this Court in respect

thereto. It now reads in material part as follows:

(1.) Every public street, road, lane, bridge, and highway of which the
Council has the custody, care, and management shall be kept in reasonable
repair by the city, and in case of default the city shall, subject to the pro-
visions of the “Contributory Negligence Act,” be liable for all damages
sustained by any person by reason of such default.

(2.) No action shall be brought against the city for the recovery of
damages occasioned by such default, whether the want of repair was the

" result of misfeasance or non-feasance, after the expiration of three months
from the time when the damages were first sustained.

It will be noted that the above amendment specifically applies
the provisions of the Contributory Negligence Act. In my view
the effect of section 820 as amended is to impose upon the city of
Vancouver a statutory duty which requires it to maintain its
sidewalks in such repair that persons using the same reasonably
will not be exposed to dangers which they could avoid by the
exercise of ordinary care for their own safety.

To determine what is a state of reasonable repair on facts
such as exist here requires consideration of the demands and
user of pedestrians with ordinary eyesight, judgment, health
and temperament as well as consideration of the defect in the
street itself. A state of reasonable repair is not a state of perfec-
tion. It must follow therefore that a pedestrian cannot use a
sidewalk in total disregard of the defects which may be reason-
ably therein or assume that there are no defects in it at all.

While the learned judge had evidence before him to find dis-
repair I am, with respect, of the view there was no evidence to
support want of reasonable repair within the meaning of the
1936 amendment as aforesaid. Although the respondent had
used this sidewalk some four times a week during the previous
six years, she stated she had never seen the “ridge.” Maxwell,
a witness called on her behalf, conducts a beauty-parlour almost
in front of the point at which she fell. He saw her fall, picked
her up, brought her into his premises and then telephoned the
city officials about the condition of the sidewalk. e stated that
the ridge had existed for some six vears, Ile knew of it because
he was in the habit of cleaning off the sidewalk in front of his
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premises; he had himself tripped over it but gave no evidence
of suffering injury and had not reported the condition of the
sidewalk to the city officials. He describes the ridge as one-half

inch higher “than ordinary” and said
I don’t suppose I did think it was dangerous enough to report until
somebody hurt themselves.

The distriet foreman of the city of Vancouver had inspected
the sidewalk several times since the 26th of April preceding,
some five weeks before the accident, but saw nothing dangerous;
he stated that differences in levels in sidewalks often occurred,
one of the causes thereof being water freezing under the side-
walk resulting in one block being heaved up and the other drop-
ping down wherever the soft spot might be. In his opinion a
ridge of this deseription was not dangerous; that if it were the
city would never be able to make the necessary repairs arising
therefrom over some 820 miles of concrete sidewalk. While this
may be evidence of disrepair, it is not in my view at least, evi-
dence of want of reasonable repair.

In Town of Portland v. Griffiths (1885), 11 S.C.R. 333, Mr.
Justice Gwynne, at p. 345, quoted these passages with approval
from the judgment of the Chief Justice of the Court of Appeal
for Ontario in Boyle et ux. v. Corporation of Dundas (1875),
25 U.C.C.P. 420:

Everyone using a sidewalk must take on himself a certain amount of
risk. To aequire a cause of action he must show an injury resulting from
the walk being left in a dangerous state of non-repair.

And again at the same page:

I cannot understand that it follows necessarily that because there may be
a hole in a plank sidewalk, and a person accidentally trips or steps into it
and is injured, that damages are recoverable. There must be some clear
dereliction of duty, some unreasonable omission to fulfil a statutable
requirement,

The respondent relied strongly upon Jamieson v. City of
Edmonton (1916), 54 S.C.R. 443, but that case is clearly dis-
tinguishable. The injured person had stepped into a hole in a
wooden sidewalk after dark and had broken a leg. Tor a year
at least before the accident the sidewalk had been crossed at that
point by heavy vehicles. The day before the accident the side-
walk had collapsed under the weight of a heavy vehicle. It was
held that the city had failed to keep the sidewalk in reasonable
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repair because it had permitted the sidewalk to collapse under
the weight of extraordinary traffic. No such condition exists
here. Furthermore in the Jamieson case the accident happened
at night. Tt was not only a danger but also a concealed danger
in the sense that a person exercising ordinary powers of judgment
and observation would not reasonably in the circumstances be
expected to see it.

In the following cases not only was the defect dangerous in
the circumstances of the particular case, but in the sense used
above, a concealed danger as well. In Sandlos v. Township of
Brant (1921), 49 O.L.R. 142, a motor-car case, it was a hole in
a culvert on a well-travelled highway. In City of Vancouver v.
McPhalen (1911), 45 S.C.R. 194, a pedestrian tripped over
loose planks at night% in Jamieson v. City of Edmonton, supra,
a pedestrian slipped into a hole in a sidewalk at night; in Cuty
of Vancouver v. Cummings (1912), 46 S.C.R. 457, Mxr. Justice
Idington, one of the majority of the Court in discussing the
evidence in detail described the defect as “palpably an unfenced
trap.”

I adopt and paraphrase the language of Lord Buckmaster in
Favrman v. Perpetual Investment Building Society (1922), 92
L.J.K.B. 50, at 54, that obvious defects which on the face of
them show to any reasonable person that there is danger, do not
give rise to liability, but if the defect, though apparent, gives
rise to a danger which is not obvious to a person lawfully using
the sidewalk, and exercising ordinary powers of observation,
then responsibility for an accident arises. Lord Buckmaster’s
dissent in that case extended to the facts only. His statement of
the law was applied by the whole House. To establish want of
reasonable repair, the defect must be shown to be dangerous to
the safety of pedestrians; but it is not enough to show it is an
obvious danger; it must be shown to be a concealed danger in
the sense that the danger would not be apparent to a pedestrian
exerecising reasonable powers of observation, and taking ordinary
care for his own safety.

It is true that in the Faurman case the House of Lords was
concerned with a defect in a stairway, whereas in the present
case we are concerned with a defect in a sidewalk. But as T see
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it, the duty of the pedestrian to use ordinary care for his own
safety is governed by the same principle of law in both cases. If
anything the degree of care required on a stairway should be
greater because of its nature, than that required on a sidewalk.
The turning point of the Fairman case was whether the defect
in the stairway was an obvious or a concealed danger. Other
questions there discussed involving the status of the appellant as
an invitee or a licensee arose, but did not affect the decision as
to whether the defect in the stairway was obvious or concealed.
The ratio decidendi of the case as I read it was whether the
defect was a concealed danger or not. The House of Lords found
the principle applied had equal application te the appellant
whether she appeared in the role of an invitee or as a licensee.
This is made manifest by the observation of Lord Atkinson at

the top of page 56:

The findings of fact of the learned judge who tried this case, . . . ,
[and which were adopted by the majority of the House of Lords] disentitled
the plaintiff, in my view, to any relief either in the character of licensee or
in that of invitee of the defendants.

The comparable facts in the two cases bear a close parallel.
The defect extended the width of the stairway, and also the
width of the sidewalk. The defect in each case was obvious to
anyone exercising ordinary powers of observation. The person
injured in both instances had used the stairway and sidewalk
respectively for extended periods during which the defect was
in existence. The stairway and the sidewalk had been inspected,
and in neither case had the inspector considered it dangerous.
The majority in the House of Lords (Lords Atkinson, Sumner
and Wrenbury) after painstaking consideration of the facts
(vide (1939), L.T. Jo. 202) accepted the findings of fact of
the learned trial judge that the staircase was not dangerous and
that the defect was obvious to anyone walking up and down the
stairs.  Lord Sumner observed at p. 58:

The stairs were well lighted and, after slipping, the plaintiff looked and
saw the cavity in the step. She could equally have seen it, and have seen
it equally well, if she had looked before she slipped. She was fully familiar
with the stairs. The spot was not a dangerous spot. The cavity was sub-
stantially in the same condition in which it had been for a long time. She
slipped because she caught her heel, and not because the step or anything
in it was slippery at the moment. These are, in effect, the learned judge’s
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findings, and the evidence of the model, which he found to be exact, entirely
supports them. There is no misapprehension of law to be urged against his
conclusion.

And further at p. 58:

In law I think that, if the place is plainly visible, as it was, the plaintiff,
being in full possession of her faculties, was bound to look after herself, as
she had always done before.

These observations of Lord Sumner apply with the same force
as if they were directed to the facts in the present case. It is
true Lord Buckmaster and Lord Carson dissented on the facts
only, for they were of the opinion that the facts showed the
defect in the stairway was a concealed danger. The former
expressed the view that the obvious defect had brought into being
a further danger which could not be reasonably expected by or
apparent to a person using the stairway with ordinary care. The
evidence does not permit such inference in the present case. The
ridge was obvious and no further or latent danger was suggested.
Lord Carson expressed the view that gradual wearing out of the
concrete would not be apparent to a person using the stairway
over an extended period; in effect that the plaintiff had become
Iulled to the danger. In the case at Bar the evidence does not
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permit such an inference. The ridge had remained in the same -

condition for several years.

The forece of the present application of the Fairman case lies
therefore: first, in the close parallel of comparable facts;
secondly, there was no dissent in respect to the principle of law
applicable; and thirdly, the grounds which gave rise to the
dissent on the facts do not exist in the case under review. Ior
the reasons given, I am of the opinion, with respeet, that the
judgment should be set aside.

I would allow the appeal.

Appeal allowed.

Solicitor for appellant: A. E. Lord.
Solicitor for respondent: W. H. Campbell.
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STEWART v. THE CITY OF VANCOUVER.

Municipal corporation—Hole in sidewalk—Injury to pedestrian—Negligence
—Liability—DB.C. Stats. 1921 (Second Session), Cap. 55, Seec. 320.

At about 4 o'clock in the afternoon on a clear day the plaintiff was walking
on a cement sidewalk on McDonald Street in the city of Vancouver
when the heel of her shoe caught in a hole in the sidewalk. She fell
on the sidewalk and was severely injured. She was wearing comfort-
able walking shoes. The hole when measured was two and one-half
inches long, two inches wide and one inch deep. She had been walking
on the sidewalk for about six days before the accident but had not
previously noticed this hole. There was some accumulation of dust
in the hole. An action for damages was dismissed.

Held, on appeal, affirming the decision of FisHER, J., that this defeet in the
sidewalk does not constitute such a want of repair as to render the
corporation liable for negligence.

APPEAL by plaintiff from the decision of Fisuegr, J. of the
4th of January, 1939, in an action for damages for injuries
sustained owing to the alleged negligence of the defendant in not
maintaining a sidewalk on McDonald Street between Third and

- Fourth Avenues in the city of Vancouver, in a reasonable state

of repair. On Friday, the 8th of July, 1938, at about 4 ¢’clock
in the afternoon, the plaintiff was walking southerly on the
sidewalk on the west side of McDonald Street between Third
and Fourth Avenues when she canght her heel in a hole in the
sidewalk and falling sustained a serious intra-capsular fracture
of the neck of her right femur and other injuries. The action
was dismissed.

The appeal was argued at Vancouver on the 15th of June,
1939, before Marmiy, C.J.B.C., Macpowarp, McQuarrig,
Sroay and O’Havrorax, JJ.A.

Russell, K.C. (E. N. R. Ellioft, with him), for appellant:
This was a cement sidewalk and the hole in question was two
and one-half inches long by two inches wide and three-quarters
of an inch deep in the centre. The heel of her shoe caught in the
hole. We submit that this hole was a trap: see Moran v. C'ity of
Vancouver (1928), 40 B.C. 450; Clinton v. County of Hastings
(1923), 53 O.L.R. 2606; Greerv. Township of Mulmur (1926),
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59 O.L.R. 259, at p. 265; Curliss v. The Village of Bolton,
[1939] O.W.N. 4; Lammers v. City of Vancouver (1938), 53
B.C. 373, at p. 375. We rely on “Res ipsa loquitur”: see Touhey
v. Medicine Hat (1912), 2 W.W.R. 715; McPhalen v. Van-
couver (1910), 15 B.C. 367, and on appeal (1911), 45 S.C.R.
194, at p. 230; City of Vancouver v. Cummings (1912), 46
S.C.R. 457; Sandlos v. Township of Brant (1921), 49 O.L.R.
142; Hennessy v. City of Toronto (1928), 62 O.L.R. 541;
Woodcock v. City of Vancouver (1927), 39 B.C. 288,

Lord, for respondent : The learned judge accepted the evidence
of one Craig as to the size of the hole. It was their duty to watch
where they were walking. The principle of liability is the same
as in Gregson v. City of Vancouver, [ante, p. 407 by this
Court. The Ontario Act is precisely the same as ours. “Res
ipsa loquitur” does not apply to this case: see Fafard v. City of
Quebec (1917), 39 D.L.R. 717; Town of Portland v. Griffiths
(1885), 11 S.C.R. 333.

Russell, replied.
Cur. adv. vult.

30th June, 1939,

Marriy, C.J.B.C.: This appeal should in my opinion be

) PP y op
dismissed for reasons, both adequate and satisfactory, given by
the learned judge below: since he found the defendant was not
negligent the question of plaintiff’s contributory negligence does
not arise. To his citations I add only the very recent and sub-
sequent one of McCready v. County of Brant, [1939] S.C.R.
278, wherein at p. 284, Davis, J. said:

The classic statement has always been that of Chief Justice Armour in
the Township of East Flamborough case (1898), 29 Ont. 139, where it was
stated at page 141 that a municipality must keep the highway “in such a
reasonable state of repair that those requiring to use the road may, using
ordinary care, pass to and fro upon it in safety.” If that is done, “the
requirement of the law is satisfied.”

And sce also Raymond v. Township of Bosanquet (1919), 59
S.C.R. 452, at 456, 459.

Our judgment in Gregson v. City of Vancouver, [ante, p. 40]
this day delivered, should be considered in this relation.
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Macpoxarp, J.A.: T would dismiss the appeal for the reasons
given by my brother O’HaLLORAN.

McQuarrie, J.A.: T agree that the appeal should be dis-
missed.

Sroax, J.A. would dismiss the appeal.

O’Harrorax, J.A.: This appeal concerns the liability of the
city of Vancouver for injuries to a pedestrian due to alleged
want of reasonable repair of a sidewalk on a well-travelled street.
The statutory duty of the city of Vancouver in this respect has
been discussed fully in our concurrent decision in Gregson v.
City of Vancouver [ante, p. 40]. T refer to it to avoid repetition
of the basis of my judgment therein. As to Anderson v. Toronto
(1908), 15 O.L.R. 643 and Ewing v. City of Toronto (1898),
29 Ont. 197, referred to in the judgment of the learned trial
judge Mr. Justice Frsuer, vide remarks of Mr. Justice Magee,
thereon in Hennessy v. City of Toronto (1928), 62 O.L.R. 541,
and vide also Fwing v. Hewitt (1900), 27 A.R. 296.

The appellant had walked on this sidewalk, before the aceci-
dent, during the six days she had been in Vancouver. There is
no evidence that she had or had not noticed the hole before the
accident; the inference is she had not. She states she was
“looking straight ahead” when her heel caught in the hole. She
was wearing comfortable walking-shoes. Her sister with whom
she was walking at the time of the accident had frequently used
this sidewalk—on an average of once a day for some two months
previously but had never noticed the hole before the accident.
The sister states “We were walking leisurely along McDonald
Street when she put her heel in the hole and fell.” It was a
clear sunny day and the pavement was dry. Next morning the
sister examined the hole and took its measurements; it was some
two feet from the kerb and some two and a half inches long, two
inches wide and one inch in depth. It looked to her like an old
hole. Before she measured it “there was some dust” in it; and
then she said “quite a bit of dust” and to measure its depth “I
put in my finger and pushed the dust aside.”
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Mrs. McDonald whose home was close to the sidewalk at the
point in question knew of the existence of the hole more than
two years before. During the last two years she saw it almost
daily when she drove up to the side of her house in a motor-car.
She had never seen anyone trip on the hole or fall and had never
reported its existence to city officials. The city district foreman
testified he had inspected both sides of McDonald Street during
the first week in June about four weeks before the accident and
saw nothing that needed repair. When asked to explain why he

did not see the hole he said:
If the hole was there it must have been filled up with sand or grit which
had blown off the road and in that case it would hardly be noticed.

In my view as stated in the G'regson case, supra, disrepair must
be related to the exercise of reasonable care by the pedestrian in
order to create want of reasonable repair within the meaning of
the 1936 amendment to the Vancouver Incorporation Act, 1921.
To establish want of reasonable repair it is not enough to show a
defect existed ; it must be shown not only to be a danger but also
a concealed danger in the sense that the danger would not be
apparent to a pedestrian exercising reasonable powers of observa-
tion and taking ordinary care for his own safety.

The appellant had not the same familiarity with the sidewalk
nor was the defect as apparent as in the Gregson case, supra. 1f
it had been shown that the hole was filled with dust and that a
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pedestrian might have reasonably failed to observe it on that .

account much strength could have been enlisted to support the
contention that it was a concealed danger. The more so when
the city foreman with an experienced eye for such defects, failed
to detect it on his inspection four weeks before. However, the
plaintiff’s sister does not state that at the time she removed the
dust the hole was so filled with dust as to conceal its existence.
Mrs. MeDonald called by the plaintiff, noticed the hole almost
daily as she drove home in her motor-car. If she could see the
hole in that position it would imply that it was not filled with
dust in such a way as to conceal its existence, or cause it to
escape the notice of a pedestrian exercising reasonable powers of
observation.

On the evidence the learned trial judge found as “a fair
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C.A. inference” that the hole “had some dust or dirt in it most of the
1939 time.” He does not find that the hole was filled with dust or
Srewagr 111ed to such an extent that its existence would escape the atten-
v, tion of a person using reasonable powers of observation. The

CITY OF . _ .
vaxcouver degree of danger, and the extent to which it is concealed, is a
o'Hanoran, question of fact in each case. The learned trial judge was con-
J-A. fronted with the anomaly that evidence called by the plaintiff
supported a contention fatal to her sueccess, while on the other
hand, evidence of the defendant supported a contention favour-
able to her success. For the evidence of the plaintiff’s sister and
Mrs. McDonald bears the inference that a concealed danger did
not exist; but on the other hand, the evidence of the city fore-
man for the defendant bears an inference to the contrary. While
some doubt may exist therefore as to whether the hole was or
was not a concealed danger, yet, on the nature of the evidence
as presented to him I am unable to say the learned trial judge

could not have come to the conclusions that he did.

Appellant’s counsel relied upon Res ¢psa loquitur; but that
maxim can apply only if the circumstances of the accident could
be regarded as reasonable evidence that the accident arose from
want of reasonable repair. For these reasons I would dismiss
the appeal.

Appeal dismissed.

Solicitor for appellant: E. N. R. Ellott.
Solicitor for respondent: A. E. Lord.
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BRITISH COLUMBIA BRIDGE & DREDGING CO. LTD.
v. 8.8. “GLEEFUL.”

Admiralty law—Collision—Boom of logs swept by current against anchored
dredge—Negligence contributing to the accideni—Damages.

The suction dredge “Georgia,” without motive power, engaged under con-
tract with the National Government in deepening the chanmnel of the
North Arm of the Fraser River, was anchored by her port spud and two
anchors to port and starboard facing down stream on a flood tide of
about three knots, and lay about 75 feet from the northerly bank, the
channel there being about 300 feet wide, and navigable only for vessels
in general for that width. Beyond the deep water at the north bank
is an extensive booming-ground over which booms requiring two feet
of water could be floated. A pipe-line to discharge the material cut
into by the “agitator” in front of the dredge, ran southerly from the
dredge across the said channel, and after running some distance dis-
charged said material into the gulf. This line was carried on pontoons
which could be readily and without injury opened in three or four
minutes, and then flowing apart and up stream with the tide would
leave ample water for booms to pass the dredge in safety. The steam
tug “Gleeful” came up the river from the Gulf of Georgia, towing two
booms of logs abreast about 140 feet wide and 1,000 feet long. She
proceeded with the intention of passing on the north side of the dredge,
and when some distance down the river signalled for the assistance
of the dredge’s tender, the “Bug,” to shove the booms northerly to clear
the dredge. The “Bug” went to her assistance but did not have suffi-
cient power, and the logs were swept by the current against the dredge,
causing damages.

Held, that the tender gave what assistance it could in due time as well as
in proper manner, and it follows that the tug must be found guilty of
negligence.

Held, further, that as there was active participation and co-operation by
the plaintiff in the handling of the boom by its own tender, and the
dredge had the capacity and opportunity to open its own pipe-line
quickly and without damage on its south side, it should have done so
without waiting for request, when it became apparent that the efforts
of the tender were not meeting with success. The failure to open the
pipe-line over which it had control contributed directly to the collision.
Both parties were equally at fault and each shall pay one-half the
damages occasioned by their joint negligence.

AC‘TION for damages for injury done to the suction dredge
“Georgia” when engaged in improving by deepening the channel
of the North Arm of the Fraser River, by two booms of logs in

In Admiralty
1939
Nov. 2, 3.
1940

Feb. 8;
April 25.
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tow up river by the steam tug “Gleeful” on the 22nd of April,
1936. The facts are set out in the reasons for judgment. Tried
by Martix, D.J.A. at Vancouver on the 2nd and 3rd of Novem-
ber, 1939, and 8th of February, 1940.

Walkem, K.C., for plaintiff.
Hossie, K.C., and Ghent Davis, for defendant.

Cur. adv. vult.

25th April, 1940.

Marrin, D.J.A.: In this action the plaintiff company seeks
to recover from the steam tug “Gleeful” (length 73.4 feet; beam
18 feet; depth 7.8 feet) damages for injury done, on 22nd of
April, 1936, in the afternoon, to the suction dredge “Georgia”
(length 119 feet; beam 31.2 feet; depth 8.7 feet) without
motive power, being then engaged, under contract with the
National Government in improving, by deepening, the channel
of the North Arm of the Fraser River, the damage being caused
by two booms of logs (of 14 and 11 sections respectively, about
1,000 feet long, and in width, lashed abreast, 140 feet) in tow
of the tug up river on a flood tide of about three knots, being
swept by the current against the dredge.

The main heads of negligence alleged are that the tug should
not have entered and come up the river from the Gulf of Georgia
towing the said two booms abreast with the knowledge that the
dredge was at work in the channel, and that it entered the
channel at the wrong side and later wrongly changed its course,
and did not have sufficient power to handle the tow and so lost
control of it, thereby colliding with said dredge.

There is no dispute about the position of the dredge, as shown
on Exhibit 8, which, as near as may be, was at work, facing
northerly down river, anchored by her port spud and two anchors
to port and starboard, and lay about 75 feet from the northerly
bank or “cut” of the channel, there 300 feet wide, which ix
navigable only for vessels in general for that width, but beyond
the deep water at the bank and to the north is an extensive boom-
ing-ground (Exhibit 4) over which booms, requiring generally
only two feet of water, could be floated and maneuvred: the
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tug required 12 feet of water for safe navigation and got that
depth along the said northerly bank.

A pipe-line to discharge the material cut into by the “agitator,”
fixed in front of the dredge without lateral movement (Exhibit
3), and sucked up by the pump, ran southerly from the dredge
across said channel and thence for another 400 feet in shallower
water to the jetty over which it discharged said material into the
gulf as shown on Exhibit 4. That line was carried on pontoons
which could be readily and without injury opened, within three
to four minutes, and then flowing apart and upstream with the
tide, would leave ample water for the booms to pass the dredge
in safety.

In answer to the said charges of negligence it was first sub-
mitted for the tug that the dredge, under these conditions, must
be regarded as an obstruction to navigation, but though this is
true in one sense it is not so in another and main one, because
it is more accurate to say that it was removing obstructions to,
and facilitating navigation, by direction of the paramount
authority of the Crown, and in the only way that the work,
essential for the safety of navigation, ecould properly be
carried out.

When a navigable channel becomes obstructed, by a wreck,
or snags, or silt, or otherwise, that obstruction must for public
safety, be removed, and the removal necessitates a temporary
increase of the obstruction by the presence of the salvage plant
or dredging or other machinery and equipment necessary for
that purpose, and while such beneficial public operations are in
progress an inevitable curtailment of the facilities of the channel
results and therefore all those who make use of it must co-operate
to do so in a corresponding careful and reasonable way that will
conduce to the safety and benefit of all concerned.

Upon the evidence, which in several important respects is
sharply conflicting and wholly irreconcilable, T find that the
tug, under the circumstances, was justified in going up the river
on that very strong tide the way she did with the two booms
abreast, only if she could rely upon the assistance of the dredge’s
tender, the “Bug” as being sufficient to hold the booms to the
northerly side of the channel.
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It is common ground that the tender did go to the tug’s assist-
ance and I find that she did all that she reasonably could in
trying to hold the boom to the north side by pushing against it,
but without success (with the result that the boom fouled and
injured the dredge), and therefore she fully discharged any duty
that she owed to the tug arising out of the course of co-operative
conduet on several prior occasions, or otherwise.

But the tug alleges, through two witnesses, that the tender
did not come to her assistance till she was within 250-300 feet
of the dredge by which time the assistance that was given was
so belated that it was of no avail and hence the delay was the
direct cause of the collision. This raises the main, and astonish-
ing, dispute in the case because the evidence of three witnesses
is positive that the tender duly responded to the tug’s signals
and went to its assistance when it was a great distance off-—at
least 3,000 feet, the man in charge of the tender deposes and is
confirmed by the lever-man on the dredge—and did all that was
possible to save the dangerous situation, but eould not do more
because of its lack of power under the circumstances.

Though faced with such an unusual and embarrassing conflict
of testimony I must nevertheless discharge an unpleasant duty
which I do by finding that the weight of evidence and of
probability is in favour of the tender and therefore I hold that
her assistance was given in due time as well as in proper manner:
it follows from this that the tug must be found guilty of
negligence.

But on its behalf it is alleged that the dredge negligently
contributed to the collision by (1) failing to stop her suction
pumps, and by (2) failing to move the front end of the dredge
away from the booms, and (3) failing to open the pipe-line.

As to (1) and (2) I find in favour of the plaintiff, but (3)
raises a much more serious question because it is alternatively
alleged in paragraph 6 (d) of the statement of claim that the
tug was coming up on the south side of the channel and
should have requested the said dredge to open its pontoon line so as to

permit the tug and tow to proceed up the channel along the south side of
the same which the said dredge could and would have done

The evidence fully supports this averment of the dredge’s
capacity and opportunity to open its pipe-line quickly, and with-
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out damage, and I can only reach the conclusion that it should
have done so, and without waiting for request, when it became
apparent that the efforts of the tender were not meeting with
success, and the further off the plaintiff puts the scene of those
efforts to be, the greater the opportunity to make provision for
failure thereof. On both sides there was an unaccountable
inertia: simply letting an obviously dangerous situation “drift”
into disaster: so far as the dredge is concerned the reason may
be found in the absence of its master.

Tt was submitted for the plaintiff that the dredge was in the
favoured position of “a ship in her moorings in broad daylight”
and therefore the tug was prima facie at fault—City of Peking
v. Compagnie des Messageries Maritimes (1888), 58 L.J.P.C.
64, 65; but such a simple state of affairs is far removed from
the present case for several reasons, e.g., that there was active
participation and co-operation in the handling of the boom by
the plaintiff’s own tender, and that the plaintiff had control of
the pipe-line the failure to open which contributed directly to
the collision.

The case comes in my opinion very largely within the general
principle of those exceptions set out in Marsden’s Collisions at
Sea, 9th Ed., 40, wherein it is said:

The rule that the mere fact of a daylight collision between a craft under
way and another at anchor is prima facie evidence of negligence in the
former, is not without exceptions. A derrick or wreck-raising craft moored
in a strong and narrow tideway over or alongside a wreck, although not in
an improper position or unlawfully obstructing the fairway, nevertheless
presents such an obstruction to other vessels that it would not be reasonable

to presume that the latter are negligent merely because they foul the
former.

Two of the United States Admiralty cases cited in Marsden
respecting removal of wrecks from the channel are in point, viz.,
The Chauncey M. Depew (1894), 59 Fed. 791, and The Passaic
(1896), 76 Fed. 460, 462, and in the former the Court said,
pp. 793-4:

Under such circumstaneces, and on the flood tide, this derrick was, there-
fore, a very serious embarrassment, and a partial obstruction to the free
and easy navigation of the East river. The question, however, is not whether
the derrick was a partial obstruction to navigation, but whether it was an

unlawful obstruction. Sailing vessels in that locality are often an obstrue-
tion to steamers; tows, an obstruction to both; and slow boats, an obstrue-
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tion to faster ones. But none of these are unlawful; and none are liable,
except for negligence. Dredges in a channel way are partial obstructions,
but lawful ones.

As to the rights of dredges in channels, generally, the decision
of the Supreme Court of the United States in The “Virginia
Ehrman” and the “Agnese” (1877), 97 U.S. 309 is instructive,
and it is clear that when properly carrying out a contract with
the Government to deepen a channel they are not an unlawful
obstruction: the question of negligence in carrying out the
contract depends upon the varying circumstances of each case,
as does also the attempt of vessels to pass the dredge, pp. 314-6.

This case, viewing it as a whole in the light of its unusual
circumstances, I regard as being within the second of the three
“ways” in the well-known illustration of Lord Chancellor
Birkenhead in delivering the unanimous judgment of the House
of Lords in Admiralty Commissioners v. 8.8. Volute, [1922]
1 A.C. 129, at p. 136, and also his further observations at p. 144 :

Upon the whole I think that the question of contributory negligence must
be dealt with somewhat broadly and upon common-sense principles as a jury
would probably deal with it. And while no doubt, where a clear line can
be drawn, the subsequent negligence is the only one to look to, there are
cases in which the two acts come so closely together, and the second act of
negligence is so much mixed up with the state of things brought about by
the first act, that the party secondly negligent, while not held free from
blame under the Bywell Castle rule, might, on the other hand, invoke the
prior negligence as being part of the ecause of the collision so as to make it
a case of contribution.

And he proceeds:

The case seems to me to resemble somewhat closely that of The Hero,
[1912] A.C. 300. In that case, as in this, notwithstanding the negligent
navigation of the first ship, the collision could have been avoided if proper
action had been taken by the second ship. Indeed, that case is remarkable,
because the proper order was actually given, but unfortunately counter-
manded. In that case this House held both vessels to blame, apparently
considering the acts of navigation on the two ships as forming parts of one
transaction, and the second act of negligence as closely following upon and
involved with the first. In the present case there does not seem to be a
sufficient separation of time, place or circumstance between the negligent
navigation of the Radstock and that of the Volute to make it right to treat
the negligence on board the Radstock as the sole cause of the collision.

The only conclusion I can reach in this difficult and unsatis-
factory case is that both parties were equally at fault and there-
fore the liability must be apportioned equally and so my judg-
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ment is that each party shall pay one-half the damages occasioned In Admizalty
by said joint negligence and one-half the costs. If the parties 1940
do not agree upon the amount of the damages they will be  Brrrism

oot et rar. Wi CoLUMBIA
assessed by the registrar, with merchants. e
. DreDGING
Judgment accordingly. Co. L.
.
S.S.
“GLEEFUL”
JOLLY v. JOLLY. C.A.
. 1939
Divorce—Desertion—Misconduct by husband justifying decree—Change of
domicil by husband—Wife’s suit in another Province—dJurisdiction. Dec. 7.
1940

The petitioner and her husband lived together at North Battleford in the
Province of Saskatchewan until 1929, when the husband left her and
went to live with another woman. After 1934 he left Saskatchewan to
live in Manitoba, where he still resides. In May, 1934, the petitioner
also left Saskatchewan and came to British Columbia. In September,
1939, she petitioned for dissolution of her marriage to respondent and
for the custody of her infant child. On the hearing, counsel for
respondent appeared under protest pursuant to leave obtained. The
marriage was dissolved.

Held, on appeal, reversing the decision of Morrisox, C.J.S.C,, that the
husband is domiciled in the Province of Saskatchewan or Manitoba and
the wife eannot acquire a domicil different from that of her husband;
she can only petition for divorce in a Court having jurisdiction in the
Province where her husband is domiciled. The objection to the juris-
diction is sustained, the petition set aside and the decree vacated.

March 5.

APPEAL by defendant from the order of Mozrrrson, C.J.8.C.
of the 15th of November, 1939, whereby the respondent’s appli-
cation for an order setting aside the petition herein and the
service on the respondent of said petition, and the order of the
Chief Justice of the Supreme Court of the 12th of September,
authorizing such service, was dismissed, and from the decree
that the marriage had and solemnized on the 26th of September,
1926, between the petitioner and the respondent be dissolved on
the ground of adultery of the respondent since the celebration of
the marriage. The petitioner and respondent were married at
North Battleford, Saskatchewan, in September, 1926, and they
lived together in North Battleford until 1929, one child being
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born in May, 1927. The husband left his wife in January,
1929. In 1934 they entered into an agreement whereby they
were to live separately, and the husband would pay her $200 in
instalments for the maintenance of the wife and child, but the
respondent failed to pay more than $100. In May, 1934, the
wife went to Vancouver, British Columbia. The wife claims
that her husband has lived in adultery with another woman
since 1929, and that they are now living together in Sherridon,
Manitoba.

The appeal was argued at Vancouver on the Tth of December,
1939, before Marrix, C.J.B.C., Macpovarp and McQuarrig,
JJ.A.

Ghent Davis, for appellant: The husband and wife lived
together in Saskatchewan, and in 1934 the wife came to Van-
couver and the husband went to Manitoba. The husband never
lived in British Columbia. He is now domiciled in Manitoba,
and the domicil is there. It is the domicil of the husband and
the wife cannot acquire a domicil separate from that of her
hushand: see Halsbury’s Laws of England, 2nd Ed., Vol. 6,
pp- 296-8; Attorney-General for Alberta v. Cook, [1926] A.C.
444, at p. 451 Le Mesurier v. Le Mesurier, [1895] A.C. 517;
Lord Advocate v. Jaffrey, [1921] 1 A.C. 146. See also Can.
Stats. 1930, Cap. 15, Sec. 2.

E. N. R. Flliott, for respondent: The respondent does not
name any domieil and we say this is a very hard case that is an
exception to the rule that the wife’s domicil is that of her
husband: see Ogden v. Ogden, [1908] P. 46; Stathatos v.
Stathatos, [1918] P. 46; de Montaigu v. de Montaigu, [1913]
P. 154; Wilsonv. Wilson (1872), L.R. 2 P. & D. 435, at p. 442;
Thornback v. Thornback and Thomson, [1923] 4 D.L.R. 810,
at p. 816; McCormack v. McCormack (1920), 55 D.L.R. 386;
Payn v. Payn, [1924] 3 D.L.R. 1006, at p. 1007; Chaisson v.
Chaisson (1920), 53 D.L.R. 360; Harney v. Harney (1926),
39 B.C. 275.

Davis, in veply: The cases referred to do not apply here as in
every case the wife married a foreigner and the husband went
back to the country in which he formerly had lived: see also
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Harris v. Harris and Harris (1929), 24 Sask. L.R. 234; [1930]
1 W.W.R. 173.
Cur. adv. vult.

5th March, 1940.

Marriy, C.J.B.C.: This appeal raises the question of the
jurisdiction of the Court below to entertain the petition of a
wife to dissolve her marriage (on the ground of adultery) a
decree to that effect having been pronounced by Moxgrisox,
C.J.S.C. despite respondent’s objection to said jurisdiction
taken originally by appearance under protest and motion to set
aside the petition and renewed at the hearing to which it had
been referred, and there overruled. ;

The marriage took place in September, 1926, at North
Battleford in the Province of Saskatchewan, and the parties
cohabited there till 1929 when the respondent left the petitioner
and went to live with another woman and later, but not before
1934, left Saskatchewan to live in Manitoba where he is now:
the petitioner also left Saskatchewan in 1934 and came to live
in this Province in May, 1934, and claims to have become
domiciled here, and in September last filed this petition.

It is alleged in said petition that the parties were domiciled
in Saskatchewan at the time of their marriage and were so
domiciled in February, 1984, but there is no evidence of the
date when the respondent went to Manitoba, merely that he is
“now living at Sherridon” there.

It is conceded by petitioner’s counsel that by the general
rule governing the domicil of a married woman she could not
bring this suit in this Province, but it is submitted that because
her husband deserted her she may do so as coming within the
“exception” from the ordinary rule that was “made” by Evans,
P., in de Monilaigu v. de Montaigu, [19153] P. 154, 158-9; 82
L.J.P. 125, wherein he said, p. 159:

I think it better to make this exception than to adhere to the rigid rule
or theory of law referred to.

He founds the “making of this exception” upon the mere dictum

of Lord Gorrell in Ogden v. Ogden, [1908] P. 46, 83, that the’

wife “might be treated as having a domicil in her own country
which would be suflicient to support a suit,” and upon the adop-
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tion of that dictum by Bargrave Deane, J. in Stathatos v.
Stathatos, [19137] P. 46, wherein he said, pp. 50-1:

I am now asked to exercise in this Court for the first time that suggested

form of relief. It is undoubtedly giving the go-by to what has always been
the rule of law and practice here, namely, that the wife’s domicil is the
husband’s domicil whatever that may be. I should feel very much happier
in the course I am going to take if I knew that my decision were going
before the Court of Appeal, and that the higher tribunal would be in a
position to deal with it and exercise their judgment upon it. But I always
take my courage in my own hand, and act, so far as I can, according to what
I feel and believe to be just and right. If I am wrong in what I am about
to do in this case, I hope it will not be taken as a precedent, unless and
until the Court of Appeal has had an opportunity of approving it.
Since then a Court of Appeal has, fortunately, had the “oppor-
tunity” of reviewing this “go-by to the rule of law and practice,”
i.e., the Court of Appeal of Saskatchewan in Harris v. Harris
and Harris, [1930] 1 W.W.R. 173, and has pronounced against
its adoption in view of the later decisions therein mentioned,
viz., Lord Advocate v. Jaffrey, [1921] 1 A.C. 146; Aitorney-
General for Alberta v. Cook, [1926] A.C. 444; [1926] 1
W.W.R. 742; 95 L.J.P.C. 102; and F. v. H., [1928] P. 206;
97 1.J. P. 116; and declined to sanction the acquisition by the
wife of any domieil except her husband’s, or the submission that
he may be estopped from asserting and proving at the trial what
that domieil is.

This conclusion receives strong support from the recent
decision (not cited to us) of Bucknill, J. in Herd v. Herd,
[1936] P. 205, wherein, after having the assistance of the
King’s Proctor on the important question involved, he decided,
upon a valuable review of the practice and prineipal authorities,
that the said “suggestion” in Ogden’s case should not be followed,
and coneluded, p. 213:

One of the facts alleged [in the petition] is that the husband and wife
were domiciled in this country when the petition was filed. As Serutton,
L.J. remarked in Hyman v. Hyman, [1929] P. 30: “The [Divorce] Court
does not, as other Courts do, act on mere consents or defaults of pleading,
or mere admissions by the parties.” 1In this ease I have to regard the facts
as they are proved to me. 1 have also to consider the submission of the
Solieitor-General on behalf of the King’s Proctor that in this case the
Court has no jurisdiction. If the facts establish, as in my judgment they
clearly establish, that the respondent acquired a domicil of choice in the

United States before the petitioner filed her petition, then I must apply the
rule laid down in the House of Lords and the Privy Council that the Court
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has no jurisdiction in such a case to make a decree. of dissolution of the
marriage.

In the present case it is, moreover, and in any event, to be
borne in mind that no decree of nullity has been pronounced by
a foreign Court as was done in the Stathatos and de Montaigu
cases, supra, and also that this suit is defended whereas they
were not; and, furthermore, that in those cases the wife was
invoking the jurisdiction of the Court which had jurisdiction
over the original domicil of herself and husband, whereas the
present petitioner left the Province of original jurisdiction and
came here and alleges in her petition that she is “now domiciled
in this Province,” and, without attempting to “revert to her own
domicil” in Saskatchewan, invokes the jurisdiction of our
Courts, but, in my opinion, upon the authorities cited, there is
no legal support for that invocation.

It should be added that the petitioner does not invoke the relief
afforded by the Divorce Jurisdiction Act, 1930, Cap. 15, because
on the facts herein she is admittedly excluded therefrom, her
husband not having a domieil in this Province.

It follows that the objection to the jurisdietion is sustained,
the appeal allowed, the petition set aside and the decree vacated.

Macponarp, J.A.: Appeal from a decree dissolving, at the
suit of the wife, as petitioner, a marriage solemnized at North
Battleford, Saskatchewan, in 1926. The petitioner lived and
cohabited with her husband at North Battleford until January,
1929, when he deserted her. Ome child was born of the mar-
riage in 1927 ; both were left without means of support. ~After
this desertion, viz., in 1934, while living apart but domiciled in
Saskatchewan, they entered into an agreement whereby respond-
ent agreed that the petitioner was entitled to live apart from him
free from his control to the same extent as if she were a feme sole ;
he also agreed to pay her a lnmp sum of $200. This he failed to
do. Some months later the petitioner, finding she could not
make a living for herself and child in Saskatchewan moved to
British Columbia. Since then she has been living at Vancouver;
as she declared her intention to reside permanently in Vancouver
she acquired a domieil in this Province, if it is possible to do so
while the marriage tie subsists. Respondent’s counsel submits,

5
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because of the desertion and separation agreement, she has
acquired a domieil in British Columbia and that a divorce
a vinculo was validly obtained.

The erring husband left Saskatchewan for Manitoba where
he lived after deserting the petitioner and still continues to live
in adultery with one Mrs. Anna Woods. He is employed as a
miner; for over ten years he has lived at Sherridon in the
Province of Manitoba. He has undoubtedly acquired a new
domicil of choice in that Province; that is clear from the
evidence. )

Respondent was given 21 days after service to enter an
appearance with the registrar in Vancouver; a similar period
was given to the said Anna Woods to intervene. Respondent
thereupon on application by his counsel to a judge in Chambers
obtained liberty to file an appearance under protest as jurisdic-
tion was questioned. An order was sought to set aside the
petition and service on respondent and to discharge the order
authorizing it on the ground that on the facts disclosed therein,
later supported by evidence, the Courts in this Province had no
jurisdiction to dissolve the marriage tie.

The petition came on for hearing before Morrison, C.J.S.C.,
counsel for respondent appearing under protest pursuant to
leave obtained. The learned judge proceeded with the trial.
Evidence was adduced on the petitioner’s behalf establishing
the marriage and the facts already outlined. His Lordship
reserved judgment and later dissolved the marriage; no reasons
were given,

However much one may sympathize with the petitioner this
appeal must be allowed. A wife cannot acquire a domieil dif-
ferent from that of her husband. She can only petition for
divorce in a Court having jurisdiction in the Province where
her husband is domiciled; this is subject to modification by a
statute later referred to. The rights of married parties, not only
as to divorce but also in respect to devolution of property, depend
upon the laws of the country where the husband resides, having
established a domicil there.

In Lord Advocate v. Jaffrey, [1921] 1 A.C. 146, the con-
tracting parties married in Scotland and resided there for fifteen



LV.] BRITISH COLUMBIA REPORTS.

years. Because of dissipated habits it was arranged at the
instance of the wife that the husband should go to Australia.
He resided there until his death in 1918, 25 years later. While
in Australia he went through a form of bigamous marriage with
a woman with whom he lived for sixteen years up to the time
of his death. His lawful wife continued to live in Scotland.
Upon her death in Scotland in 1916 in an estate action where
legacy duties were involved it was held that at her death (because
the marriage tie still existed up to that date) her domiecil was in
Australia not in Scotland and the laws of the former country
governed. Even under the facts narrated the wife could not
acquire a judicial status independent of her husband. Tt is also
clear since the decision in Le Mesurier v. Le Mesurier, [1895]
A.C. 517, 526, that only a full juridical domicil within its juris-
diction will enable a Court to pronounce a decree of divorce.
While the parties continue married there can mnot be two
domieils; the only domieil is that of the husband. In his country
only can a divorce a vinculo be obtained.

In a number of cases an attempt was made to modify this
doctrine because of the hardship it entailed. They were relied
upon by respondent’s counsel, but are no longer followed. Even
a decree of judicial separation formally obtained, much less a
separation agreement as in this case, would not enable a wife to
acquire a separate domicil; unity of domicil is the rule until
the tie is severed.

Some of the cases where attempts were made to mitigate the
rigor of the rule are Stathatos v. Stathatos, [1913] P. 46; Ogden
v. Ogden, [1908] P. 46; Armytage v. Armytage, [18987] P.
178; de Montaigu v. de Montaigu, [19137] P. 154 and others.
These cases holding that the wife might, where the husband acted
in violation of the marriage tie in the variety of circumstances
therein set out were for a time followed in Canada by some
judges; others declined to do so (e.g., Chaisson v. Chaisson
(1920), 53 D.L.R. 360; Payn v. Payn, [1924] 3 D.L.R. 1006;
Thornback v. Thornback and Thomson, [1923] 4 D.L.R. 810).
No useful purpose would be served by discussing them; it is
enough to say that in Herd v. Herd, [1936] P. 203, it was held
that since the decision of the House of Lords in Lord Advocate
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v. Jaffrey, [1921] 1 A.C. 146, and of the Judicial Committee in
Attorney-General for Alberta v. Cook, [1926] A.C. 444, there
can be only one domicil, viz., that of the husband in which the
petition may be maintained. The wife cannot obtain a separate
domicil because of desertion as in the case at Bar. The cases
referred to can no longer be supported.

As the subject of marriage and divoree is within the legislative
authority of the Parliament of Canada with each Province given
the right to make laws with regard to the solemnization of mar-
riage it has been suggested, whatever the rule might be where a
domieil is acquired by the husband in a foreign country, that in
Canada with its separate Provinces a Dominion domicil might
be acquired common to both parties so long as they remained in
this country. Whatever reasons might be advanced to support
this view it was rejected by the Judicial Committee in Atforney-
General for Alberta v. Cook, [1926] A.C. 444. One need not
in fact go further than this decision to find authority conclusive
against the petitioner herein. It follows that only Courts in
Manitoba have jurisdiction to entertain this petition, apart from
the statute later referred to.

In A#torney-General for Alberta v. Cook, supra, it was held
that a decree for judicial separation would not interfere with
this rule of law; it did not enable the wife to acquire a domicil
different from that of the husband. The facts are somewhat
similar. It also decided, as already stated, that the domicil of a
person settled in one of the Provinces is a domicil of that par-
ticular Province, not of the Dominion of Canada. The English
cases therefore relating to domicil in foreign countries apply
where the hushand is in one Province, the wife in another.

The cases I referred to, since overruled, and many others are
discussed in reasons for judgment of Martin, J.A., in Harris v.
Harris and Harris (1929), 24 Sask. L.R. 234, with which I
fully agree. To avoid repetition I merely refer to this judgment.

In 1930 the Dominion Parliament, doubtless to afford relief
to petitioners deserted as aforesaid, enacted chapter 15 of the
statutes of that year. It is an Act in respect to jurisdiction in
proceedings for divorce. Section 2 reads as follows:

2. A married woman who either before or after the passing of this Act
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has been deserted by and has been living separate and apart from her
husband for a period of two years and upwards and is still living separate
and apart from her husband may, in any one of those provinces of Canada
in which there is a Court having jurisdiction to grant a divorce a vinculo
matrimonii, commence in the Court of such provinee having such jurisdie-
tion proceedings for divorce a vinculo matrimonii praying that her marriage
may be dissolved on any grounds that may entitle her to such divorce
according to the law of such provinee, and such Court shall have jurisdiction
to grant such divorce provided that immediately prior to sueh desertion
the husband of such married woman was domiciled in the province in which
such proceedings are commenced.

The proviso in the last three lines is fatal to the petitioner’s case
herein: it does not fit the facts. Immediately prior to desertion
the husband was domiciled in Saskatchewan, not in the Province
in which these proceedings were commenced. While we are not
called upon to decide the point it would appear clear that the
Courts of Saskatchewan or Manitoba have jurisdiction: our
Courts have not. The appeal must be allowed.

McQuarriz, J.A.: I agree with the Chief Justice that the
appeal should be allowed, the petition set aside and the decree

vacated.
Appeal allowed.

Solicitors for appellant: Dawis, Pugh, Davis, Hossie & Lett.
Solicitors for respondent: J. A. Russell, Elliott & Co.
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MONARCH SECURITIES LIMITED v. GOLD.

Chattel mortgage—=Security for loan—S8ubsequent absolute assignment of
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chattels—Then conditional sale agreement from lender to borrower-—
Distress for rent—Priority—Substance of transaction to be looked at—
Appeal.

defendant owned a property on Robson Street in Vancouver that was
occupied by one Castellani as tenant and certain chattels were on the
property owned by Castellani and his daughter. On March 15th, 1939,
Castellani and his daughter borrowed $461 from the plaintiff and by
way of security gave the plaintiff a chattel mortgage upon said goods
which was duly registered pursuant to the Bills of Sale Act. The
chattel mortgage provided that in case the plaintiff should feel unsafe
or insecure he could take possession of the goods. Shortly after, the
plaintiff feeling unsafe, it was agreed between them that in consideration
of a release of their personal covenant contained in the chattel mortgage,
the Castellanis ‘would assign all their interest in the goods to the
plaintiff, and on the 20th of Maxch, 1939, they executed in favour of the
plaintiff an absolute bill of sale of the goods which was duly delivered
and registered. On the 11th of April, the plaintiff delivered possession of
the goods to Castellani and his daughter pursuant to an agreement in
writing for the sale thereof by the plaintiff to Castellani and his
daughter dated the 1lth of April, 1939, called a “conditional sale
agreement” under the terms of which the property in the goods was to
vest in Castellani and his daughter at a subsequent time upon payment
of the whole of the purchase price of the goods. The conditional sale
agreement was duly registered in the registry of the County Court. The
rent for the premises was paid in full up to the 11th of April, 1939.
After that date the rent became in arrears, and on the 16th of May,
1939, the defendant levied a distress therefor and seized the goods. In
an action for a declaration that the defendant was entitled to sell in
due course only the interest of Castellani and his daughter in the goods,
the plaintiff recovered judgment.

Held, on appeal, reversing the decision of HarpER, Co. J., that placing the

relevant facts in their proper relation, the successive documents in this
case do not constitute anything more than a security for the original
loan, although clothed finally in the form of a conditional sale. The
transaction in substance was a loan with security, and there was no real
sale nor was a real sale intended.

‘APPEAL by defendant from the decision of Harrrr, Co. J.
of the 7th of October, 1939, in an action for a declaration that
the defendant is entitled to sell in due course only the interest
of Rene Castellani in the goods on the store property in the city
of Vancouver, known as 754 Robson Street, or alternatively only
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. the interest of the said Rene Castellani and Jeanette Castellani
in said goods. The defendant Gold is the owner of the premises
referred to and he rented said premises to one Rene Castellani
and his daughter Jeanette Castellani. On March 10th, 1939,
Castellani and his daughter were in occupation of the premises
upon which there were certain chattels that were owned by them.
On the 15th of March, 1939, the Castellanis borrowed $461
from the plaintiff and they gave the plaintiff as security a chattel
mortgage on the goods upon the premises which was registered
under the Bills of Sale Act. The chattel mortgage provided that
if the plaintiff felt unsafe he could take possession of the goods.
Feeling unsafe the Castellanis executed in favour of the plaintiff
an absolute bill of sale of the goods dated the 20th of Mareh,
1939, which was duly registered on the 24th of March, 1939.
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On the 11th of April, 1939, the plaintiff delivered possession of

the goods of the Castellanis pursuant to an agreement in writing
for the sale thereof by the plaintiff to the Castellanis dated April
11th, 1939 (hereinafter referred to as the “conditional sale
agreement’’ ), and under the terms of which the property was to
vest in the Castellanis upon payment of the whole of the purchase
price named therein. The rent on the premises was paid in full
up to the 11th of April, 1939, but after that date the rent became
in arrears, and on the 16th of May, 1939, the defendant levied
a distress therefor and seized the goods on the premises. The
purchase price under the conditional sale agreement was never
fully paid up. The defendant asserted and still asserts the right
to sell the goods in due course pursuant to the terms of the
Distress Act.

The appeal was argued at Vietoria on the 18th of January,
1940, before Martin, C.J.B.C., Sroax and O'Harrorax, JJ.A.

P. J. McIntyre, for appellant: The tenant had the goods on
the premises under a conditional sale agreement. The rent fell
in arrears and we seized the goods under section 4 of the Distress
Act. We have a right to seize the goods. The tenant’s interest
in them are subject to seizure. Monarch Securities got a bill of
sale of the goods on the 23rd of March which was registered on
March 24th. The mortgage was then released. It having been
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given on a loan of $457. On March 28th Castellani gave a
promissory note to Monarch Securities for $457 to cover the
loan. On April 11th the conditional sale agreement was executed
by which Monarch Securities agreed to sell to Castellani upon
payment of the debt. On May 10th we distrained for $130, and
on June 22nd for $150. This action was then commenced and
the question is whether Monarch Securities is protected by
section 5 of the Distress Act: see Farr v. Annable, [1926] 2
D.L.R. 127; Libby et al. v. Laird and Grundy (1916), 10
W.W.R. 473. They had a chattel mortgage interest in the goods
and we can sell both the interest of the mortgagee and the tenant
under section 5 of the Distress Act. Section 4 is only to protect
a bona fide purchaser. Section 5 is the more recent and governs:
see In re Watson. Ex parte Official Receiver in Bankruptcy
(1890), 25 Q.B.D. 27; Madell v. Thomas & Co., [1891] 1 Q.B.
2305 Mellor (Trustee of) v. Maas, [1903] 1 K.B. 226; Maas
v. Pepper, [1905] A.C. 102. There is no conditional agreement
as contemplated by section 4 of the Act: see R. P. Rithet & Co.
v. Scarff (1920),29 B.C. 70; W.J. Albutt & Co. Ltd. v. Riddell
(1930), 43 B.C. 74. The conditional sale agreement is a ficti-
tious one: see Taeger v. Rowe (1909), 10 W.L.R. 674.

Bull, K.C., for respondent: There was an absolute bill of sale
of these goods to the plaintiff on the 20th of March, 1989, and
on the 24th of March, when it was registered, the plaintiff was
the absolute owner thereof. On the 28th of March the con-
ditional sale agreement was executed with the Castellanis and
registered. This was a perfectly proper bill of sale and in
accordance with the Conditional Sales Act. On the 11th of
April the situation was that of vendor and purchaser, and there
were no arrears of rent until after the 16th of April, 1939. The
rent was $150 per month. Under the plaintiff’s security he had
a right to enter and sell, but instead of doing so he arranged with
the Castellanis to sell the goods to them at a fair price: see
Pierce v. Empey, [1939] S.C.R. 247 at pp. 250-1; Manchester,
Sheffield, and Lincolnshire Railway Co. v. North Central Wagon
Company (1888), 13 App. Cas. 554. With reference to sections
4 and 5 of the Distress Act, we say the vendor's interest is
protected by section 4, under which we have a higher right, and
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section 5 does not interfere with section 4. The conditional sale
agreement is strictly in accordance with the Aect.

MecIntyre, replied.
Cur. adv. vult.
5th March, 1940.
Marrin, C.J.B.C.: This appeal should, in my opinion, be
allowed, and I concur with the judgment of my brother
O’HarLoraw,

Sroaw, J.A.: I agree in allowing the appeal for the reasons
given by my brother O’Harrorax.

O’Harroraw, J.A.: This appeal concerns the right of the
appellant landlord to distrain for rent upon chattels held by his
tenant under a registered conditional sale agreement with the
respondent loan company. Counsel for the appellant contended
that the conditional sale agreement, while in form an agreement
for sale of chattels to the tenant, is not so in substance, but is in
fact security for a loan advanced the tenant by the respondent.

One Rene Castellani conducted a delicatessen business in
premises which he rented from the appellant at 754 Robson
Street in Vancouver for $150 monthly payable in two equal
monthly instalments at the middle and end of each month. On
the 14th of February, 1939, he borrowed $400 from the
respondent. As security he gave a chattel mortgage upon his
shop furnishings and implements of trade for $457.50 (the
difference of $57.50 was described as “solicitor’s charge) pay-
able on demand and carrying 12 per cent. interest. It was dis-
covered that Castellani’s daughter had an interest in the chattels,
s0 a new chattel mortgage was entered into on the 15th of March
following. Eight days thereafter the Castellanis gave the
respondent loan company an absolute bill of sale of the chattels
secured by this chatte] mortgage. The consideration.for the bill
of sale, as declared in the affidavit of bona fides sworn by the
respondent’s secretary was the release of the Castellanis from
liability under the chattel mortgage.

Five days later, on the 28th of March, the Castellanis gave the
respondent a promissory note for $454 payable $35 monthly
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“for value received.” The evidence does not disclose why it was
given. DBut it was not suggested it was for an additional advance
of $454. In fact it represented the chattel mortgage indebted-
ness supposedly released by the bill of sale given five days before.
On the 11th of April, fourteen days thereafter, the respondent
purported to sell the goods and chattels to the Castellanis under
a conditional sale agreement for the same amount plus $35, but
payable at the rate of $35 per month. The promissory note was
referred to therein as evidence of the terms of payment.
Throughout this successive signing of the chattel mortgage, the
bill of sale, the promissory note and the conditional sale agree-
ment through a period of some 27 days, the Castellanis remained
in sole possession of the chattels at the rented premises and
carried on their business as usual. No suggestion was made of
their going out of business, or of their having to move because
their business could not afford the monthly rent. The principal
amount involved throughout was the same, with some slight
variation for interest, and the chattels were the same. The appel-
lant landlord distrained for $100 rental on the 11th of April;
$75 thereof was for the half-monthly period ending the 31st of
March and $25 was the balance owing for the half-monthly
period ending on the 15th of March.

The Court did not have the assistance of the evidence of the
two Castellanis. In the special circumstances it is diffieult to
imagine they regarded the successive documents as anything
more than additional security for the loan. When the secretary
of the respondent company was asked on discovery if the reason
for the bill of sale and conditional sale agreement was to prevent
a distress for rent, he answered: “Well, that was in our minds,
no doubt.” It is hard to know what other reason the respondent
could have had to make it “feel unsafe or insecure and deem that
the goods and chattels were in danger of being removed.” There
was no suggestion that the Castellanis would remove them. No
secured creditor was suggested. A judgment creditor would be
subject to the chattel mortgage. The respondent would not be
paid its money any sooner, for it purported to sell the goods
back to the Castellanis almost immediately on more extended
terms of payment. The only danger left was the landlord. If



LV.] BRITISH COLUMBIA REPORTS.

there was anything else the evidence does not disclose it. In the
circumstances the whole of the evidence points to the conclusion,
and on that evidence the proper conclusion is, that this method
was adopted in an attempt to defeat his priority.

Counsel for the respondent contended that the Court must
gather the true arrangement of the parties from these duly
executed and registered documents. But the Court will go
through these documents to arrive at the truth. It is not pre-
vented by the form of the documents from going into the true
facts. In In re Watson. Ex parte Official Recewver (1890), 59
L.J.Q.B. 394, the learned county court judge found that the
transaction was in fact one of loan with security—a mortgage
and not a sale with a right of repurchase—but held that in the
light of the authorities he could only look at the form of the
documents and not at the substance of the tramsaction. The
Divisional Court upheld him but the Court of Appeal unani-
mously allowed the appeal; and vide also Matheson v. Pollock
(1893), 3 B.C. 74; Madell v. Thomas & Co., [1891] 1 Q.B.
280; Maas v. Pepper, [1905] A.C. 102, and Taeger v. Rowe
(1909), 10 W.L.R. 674. The duty of the Court is to consider
the substance as well as the form of the transaction. As Lord
Esher said in In re Watson, supra, at p. 398:

The question as to the reality of the transaction is one of fact, and
although the document may be looked at, it is only a part of the truth.

Placing the relevant facts in their proper relation, I must
conclude that the successive documents in this case do not con-
stitute anything more than a security for the original loan,
although clothed finally in the form of a conditional sale. The
transaction in substance was a loan with security and there was
no real sale nor was a real sale ever intended ; therefore section 4
of the Distress Act, Cap. 74, R.S.B.C. 1936, does not apply to
the eircumstances disclosed in this case.

The appeal should be allowed.
Appeal allowed.

Solicitor for appellant: P. J. Mclntyre.
Solicitor for respondent: W. W. Walsh.
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SHOU YIN MAR v. THE ROYAL BANK OF CANADA.

Practice—Discovery—Chinaman employed by bank—Discharged—Applica-
tion to ewamine him as a past officer of the bank—Rule 370c (1).

_Mar Leung had been employed by the Douglas Street branch of the defendant

bank but was convicted of theft from the bank and was serving his

[yyg/@ai£37 sentence. The plaintiff applied for an order for the examination of
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Mar Leung as an alleged former officer of the bank. The manager of

said branch deposed that although when employed Mar Leung was given

the title of “Chinese manager” he was never an officer but merely an
employee and never had any more authority than an ordinary teller.

It was held that apparently Mar Leung had some authority and the

order should be granted.

Held, on appeal, affirming the decision of RoOBERTSON, J., that whether or
not a person sought to be examined is an officer depends on all the
circumstances of the case, and “having regard to all the circumstances
of this case” the learned judge came to the right conclusion.

APPEAL by defendant from the order of Rosertsox, J. of the
23rd of February, 1940, on an application by the plaintiff for
an order that Mar Leung, a former officer of the defendant bank,
at present undergoing sentence at Oakalla Prison Farm, do
attend at the Court House, New Westminster, B.C., and be
orally examined for discovery. The order was granted.

The appeal was argued at Vancouver on the 13th of March,
1940, before Macponarp, McQuarrme and O’Havrorax, JJ.A.

Bull, K.C., for appellant, referred to King Lumber Mills v.
Canadian Pactfic Ry. Co. (1912), 17 B.C. 26; Toronto (feneral
Trusts Corporation v. The Municipal Construction Company
Lid. (1912), 5 Sask. L.R. 126; Manchester Val de Travers
Paving Company v. Slagg, [18827 W.N. 127.

Higgins, K.C., for respondent, referred to the Bank Act,
R.8.C. 1927, Cap. 12, Secs. 31 (7), 132, 140 and 141 (a);
O’Neil v. The Attorney-General of Canada (1896), 26 S.C.R.
122, at p. 1305 Bryant, Pours, & Bryant v. La Banque du
Peuple, [1893] A.C. 170, at p. 180.

Bull, in reply, referved to Great West Wire Fence Co. v.
Judson (1916), 26 Man. 1..R. 425.

Cur. adv. vult.
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29th March, 1940.

Macpoxarp, J.A. (oral): This appeal will be dismissed for
the reasons given by my brother O'Harrorax. I merely add
that while the evidence, as disclosed by affidavits, is not satisfac-
tory, it reveals enough to justify the finding in the judgment
under review that having “regard to all the circumstances of
the case,” as stated in McDonald v. United Air Transport, Lid.
(1939), 54 B.C. 101, Mar Leung was a former officer of the
bank within the meaning of the rule. What witnesses do is
evidence as well as what they say. Here the bank gave Mar
Leung a certain status, viz., “Chinese manager” doubtless for
good business reasons. It may readily be inferred from the
evidence that this was not a meaningless gesture on its part.

McQuarrie, J.A.: I agree that the appeal should be
dismissed.

O’Harrorax, J.A.: This appeal lies from an order of Mr.
Justice RoserTsox directing the examination for discovery
of Mar Leung, formerly “Chinese manager” of a branch of the
appellant bank in Victoria. The plaintiff (respondent) is the
wife of Mar Leung and has sued the appellant bank, inter alia,
for conversion of two cheques for $8,000, under circumstances
alleged to be peculiarly within the knowledge of Mar Leung as
former “Chinese manager” of the said bank. We have to decide
if he is a former “officer” of the bank within the meaning of rule
370c (1). Under that rule an “officer or servant” of a corpora-
tion may be examined without special order. But in the case
of former employees of a corporation it enables the Court or judge
to order the examination of a former “officer” but not a former
“servant.”

Counsel for the appellant contended Mar Leung had been a
“servant” but not an “officer” of the bank. The affidavit of the

manager of the branch bank disclosed that Mar Leung,
though given the title of “Chinese manager” . . . , never was an officer
of the bank but merely an employee. He never had any more authority than
an ordinary teller; he was at all times subordinate to the accountant at
his branch as well as to the branch manager, and he at no time had any
other employee of the defendant under his control or authority.
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In Johnson v. Solloway, Mills & Co. Ltd. (1931), 45 B.C. 35
this Court held that the rule should be construed liberally in
determining what constitutes a former “officer.”” That case
concerned the “chief trader” of a brokerage firm, whose duties
had included the handling or filing of buying and selling orders
for clients and the firm. In King Lumber Mills v. Canadian
Pacific Ry. Co. (1912), 17 B.C. 26, a fire warden to whom
subordinates had reported was held to be a former officer. In
McDonald v. United Aiwr Transport, Ltd. (1939), 54 B.C. 101
involving the meaning of “officer’” under rule 370u a pilot in sole
charge of an aeroplane at the time of the accident was held to
be an “officer.”

Counsel for the appellant contended the decision of MeDonald
v. United Air Transport, Ltd., supra, veaffirming that the mean-
ing of “officer” is to be determined with “regard to all the cir-
cumstances of the case,” must be limited to persons having some
position of control or at least supervision of subordinate
employees, as exemplified in the three cases cited. e argued
Mar Leung did not come within the rule illustrated in those cases.
The distinction between an officer and a servant of the appellant
bank was not indicated in the material before us. We were not
informed as to Mar Leung’s duties in the bank, or for example
if he had a private office. Clearly, however, he must have been
something more than a teller or clerk, else why describe him as
“Chinese manager” ? The term “manager” in itself implies cer-
tain control and authority. That he had no subordinates does not
imply he had not certain control and authority in respect to
Chinese business. That he was subordinate to the branch
manager and the accountant is not inconsistent with the posses-
sion of certain control and authority in respect to Chinese busi-
ness. For example the chief trader in Johnson v. Solloway,
Mills & Co. Ltd., supra, would naturally be subordinate to the
manager ; and vide Hyslop v. Board of School Trustees of New
Westminster (1930), 43 B.C. 201. Mar Leung’s apparent
authority should be regarded as his real authority, at least for
the purpose of determining whether he may be examined for
discovery as a former “officer” of the bank.
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The plaintiff (respondent) seeks to examine that agent of the
bank, whatever his position or status, who reasonably may be
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an important question in the action, viz., the disposition of two
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cheques. This is alleged to be peculiarly within the know ledge Tar Forar

of Mar Leung as a former agent of the bank. That interpreta-
tion of “officer” was adopted by Mr. Justice Ferguson in Ontario
in Schmidt v. Town of Berlin (1894), 16 Pr. 242, where the
caretaker of a municipal building was allowed to be examined
concerning the condition of the building. It was adopted also
by Mr. Justice Macpoxarp in Elliott v. Holmwood & Holm-
wood (1915), 22 B.C. 335. In my view his remarks at p. 336
which I quote now are within the rule applied in this Province
in King Lumber Mills v. Canadian Pacific Ry. Co.; Johnson
v. Solloway, Mills & Co. Ltd. and McDonald v. United Air
Transport, Lid., supra:

It [the term “officer”] has been given the liberal construction usually
applied to such a remedial provision and may include employees of a com-
pany who are usually termed “servants,” as distinguished from officials. It
is not limited to the higher or governing officer only. The object of the rules
is to discover the truth relating to the matters in question in the action, and
the examination ought to be of such “officer” of a defendant company as is
best informed as to such matters.

Then it is contended this discretionary order should not be
made because the plaintiff (respondent) is Mar Leung’s wife
and he is now in prison, convicted on proceedings initiated by
the appellant bank. It is urged he will be prejudiced against
the bank. Against that it is said his wife has made allegations
against him in the action which if true, indicate he has been
guilty of a number of forgeries. This objection goes to the weight
of his evidence rather than to the right to examine him. Each
case must stand on its own facts. In the affidavit in support of
the application below it is sworn that Mar Leung is the only
person who can tell what disposition was made of the cheques
in question. The affidavit of the local branch manager in reply
does not deny or question this statement. Moreover, as pointed
out by the learned judge appealed from, Mar Leung’s discovery
examination may be used as evidence at the trial only if and
to the extent the trial judge shall order.

BANK oF
CANADA

O’Halloran.
J.A.
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C.A. I am of the view “having regard to all the circumstances of

1940 the case” that the learned judge below came to the right conclu-
smou yin  Sion.  The appeal should be dismissed.

Mar
v Appeal dismissed.
THE RoyaL pp
BANK OF .
CANADA Solicitors for appellant: Crease & Crease.

Solicitor for respondent: Frank Higgins.
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TURNER’S DAIRY LIMITED ET AL. v. C. A
WILLIAMS ET AL. 1939

Oct. 20,

Practice—Discovery—Natural Products Marketing (British Columbia) Act 25, 26,
—“Scheme” passed by order in council-—Lower Mainland Dairy Products 1940

Board constituted-—Orders of board—Attacked for lack of bona fides—

Examination of member of board for discovery—Whether subject to March 5.
examination——Appeal—R.8.B.C. 1936, Cap. 165. Apl o )
e - Melillech
Under the provisions of the Natural Products Marketing (British Columbia) E;Z s e LERY

Act the Lieutenant-Governor in Council passed an order in council
creating a scheme to regulate the transportation, storage and marketing gg\j,

of milk within the lower Fraser Valley area, and constituted a board Fed Comops Lji‘\’fc\@*&‘
known as the Lower Mainland Dairy Products Board, to administer the 2:‘:;‘ 3;“‘&:’ ke
scheme, and the defendants Williams Barrow and Kilby were made the

members thereof. The Milk Clearing House Limited was incorporated

by the milk producers of the area and the Board designated the Clearing

House as “the agency” to market milk. The Board passed by-laws or

orders which are compulsory upon the Clearing House, the producers

and the dealers and manufacturers within the area. In an action by

certain producers against Williams Barrow and Kilby, constituting

the said Board, the said Board and Milk Clearing House Limited,

it was averred that there are two markets for milk, namely, the

fluid-milk market and the manufacturing market; that the price -

for the fluid market is substantially higher than the price paid for

milk in the manufacturing market, that there is a large excess of milk

produced in said area over and above the requirements for the fluid

market, that the purpose and intention of the orders of the said Board

are to provide for equalization of returns to all the farmers producing

milk for sale in said area, that the orders were not made bona fide by

the Board but that said orders constituted a colourable attempt to

disguise the true purpose of the sajd Board which is to provide for the

equalization of returns to all farmers producing milk in said area, that

the real purpose and effect of the said orders are to take from the

producer supplying the fluid market a portion of his real returns and

to contribute the same to other producers for the purpose of equaliza-

tion, and the so-called sales and resales by the agency are colourable

and the orders of the said Board are ultra vires of the Board.

On the refusal of the defendant Williams (being chairman of said Board)
on his examination for discovery to answer certain questions as to the
purpose and intent of the Board in passing said orders, it was ordered
by McDoxaLp, J. that he should answer them.

Held, on appeal (Marrin, C.J.B.C. dissenting), that this action was
launched for a declaration that certain orders of the Board are wltra
vires. The relief sought could be obtained by suing only, the said Board.

By section 10 of the scheme the Board was given all the powers of a body
corporate, and it is not necessary or proper to make the individual
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members of the Board separate defendants. As against Williams and
the other members of the Board not a single allegation is made.
Williams is not a necessary or proper party to this action, he is added
as a defendant solely for the purpose of securing evidence thought to
be binding upon the Board. He is not subject to examination for dis-
covery and the appeal is allowed.

Decision of McDowvarp, J. reversed.

LAPPEAL by defendant Williams from the order of McDoxarp,
J. of the 5th of October, 1939 (reported, 54 B.C. 241), whereby
it was ordered that the defendant Williams do appear and answer
certain questions upon his examination for discovery held on
the 18th of September, 1939. Williams was the chairman of the
defendant the Lower Mainland Dairy Products Board. Pur-
suant to the provisions of the Natural Products Marketing
(British Columbia) Aect, an order in council was passed provid-
ing a scheme to regulate the transportation and carrying of milk
and certain milk products produced in the lower mainland of
the Province, and by said order in ecouncil the defendant Lower
Mainland Dairy Products Board was established and the defend-
ants Williams Barrow and Kilby were made members of said
board. The defendant board pursuant to said scheme had passed
certain orders for the regulation of the sale of milk., The
plaintiffs allege that the defendant board made the said orders
with the purpose and intention of providing for equalization of
returns to all the farmers producing milk for sale in the Lower
Mainland area. It is further alleged that said orders were not
made bona fide by the board, but that the said orders constituted
a colourable attempt to disguise the true purpose of the board,
which is to provide for the equalization of such returns, and that
the so-called sales and resales to and by the defendant Milk Clear-
ing House Limited are not in fact sales and resales, but are
merely colourable and are intended to be made for the sole
purpose of evading the law. The plaintiffs contend that the
defendant board, having previously passed certain orders of a
somewhat like nature, finding themselves met with the conten-
tion that such equalization of prices amownts to indirect taxa-
tion, shifted their ground and passed the new orders, not bona
fide with a view to administering the law, but for the sole purpose
of evading the law, in other words that the board is attempting
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to do indirectly what it cannot do directly. That is the issue
between the parties, and it is upon that issue and upon various
questions going to prove or disprove that issue that the plaintiffs
seek to examine the chairman of the board. The defendants take
the position that no such examination or cross-examination can
be held on discovery or at the trial, that the board acting within
the authority conferred by the statute must not be questioned
as to its policy, as to its motives or as to its reasons for taking
any action, and that the board is on the same plane as a Parlia-
ment or Legislature. It was held that the board is not a legis-
lative but an administrative body and does not stand on any
higher ground than the council of a municipal corporation, and
it has been held that when the bona fides of the members of the
council is In question, the matter may be gone into, and if bona
fides is lacking a municipal by-law may be successfully impugned,
and Mr. Welliams was ordered to attend and answer the queanona
he declined to answer.

The appeal was argued at Victoria on the 20th, 25th and
26th of October, 1939, before Martiv, C.J.B.C., Macpoxarp
and O’Harroran, JJ.A.

Locke, K.C., for appellant: The action is for a declaration
that certain orders of the board are wléra vires, that the milk
marketing scheme is ultra vires, and for an injunction. Only
an injunction is claimed againstWilliams to prevent him from
taking steps to compel the plaintiffs to comply with the orders.
There are no allegations against him personally. The board has
all the powers of a body corporate. The Act itself was declared
to be intra vires: see Shannon v. Lower Mainland Dairy Products
Board (1938), 107 L.J.P.C. 115. The examination must be
confined to the issues: see Hopper v. Dunsmuir (1903), 10 B.C.
23; Whaeldon v. Morrison (1934), 48 B.C. 492, at pp. 497-8
and 501; Bank of B.C. v. Trapp (1900), 7 B.C. 354. THere

the defendants are not charged with anything; only an injunc- -

tion is asked for. They are the officers or agents of the Crown:
see Lawson v. Interior Tree Fruit and Vegetable Committee of
Direction, [1931] S.C.R. 357, at p. 362; Rosebery Surprise
Mining Co. v. Workmen’s Compensation Board (1920), 28 B.C.
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284; Wright v. Peters and The Soldier Settlement Board,
[1920] 2 W.W.R. 696. When the thing done is authorized and
within the discretion of the board there is no power to interfere
with the mode in which it is exercised: see Westminster Cor-
poration v. London and North Western Railway, [1905] A.C.
426, at p. 427. The questions are not relevant. There are the
orders and the Court can construe them: see River Wear Com-
mussioners v. Adamson (1877), 2 App. Cas. 743, at pp. 763 and
778; Craies’s Statute Law, 4th Ed., 120-22; Re Campbell and
Village of Lanark (1893), 20 A.R. 372; Robson & Hugg’s
Municipal Manual, 408. These orders are mnot ambiguous:
Meredith & Wilkinson’s Municipal Manual, 302; Re Fenton
v. County of Simcoe (1885), 10 Ont. 27; Scott v. Corporation
of Tusonburg (1886), 13 A.R. 233; Re Davis and Village of
Creemore (1916), 38 O.L.R. 240; In re United Buildings
Corporation and City of Vancouver (1913), 18 B.C. 274, at
PP 288-9; Inland Revenue Commissioners v. Herbert, [1913]
A.C. 326, at pp. 345 and 352. There is a great difference between
a municipal corporation and a body corporate such as this, and
for a declaration that section 10 of the scheme is wltra vires, we
say (1) There is no issue between the plaintiff and Williams
except the injunction; (2) the board not being subject to
examination for discovery, it is an abuse of the process of the
Court to add a party to obtain discovery; (3) it is not relevant
to an action to set aside an order as ultra vires to ask what was
the policy, intention or motive of the board. You cannot add a
party solely for obtaining discovery: see Wilson v. Church
(1878), 9 Ch. D. 552. They say the orders are not bona fide.
There is no authority in the English law for asking what he had
in the back of his head. The only case is where there is an
ambiguity. Their purpose cannot affect the validity of the orders.

The intention of framing rules cannot be gone into: Danford v.
McAnulty (1883), 8 App. Cas. 456, at p. 460. The orders when

. made become a part of the statute: sce Institute of Patent Agents

v. Lockwood, [1894] A.C. 347, at pp. 359-60; Willingale v.
Norris, [1909] 1 K.B. 57, at p. 64. In considering these orders
only the same thing can be gone into as if it were a statute itself:
see Kruse v. Johnson, [1898] 2 Q.B. 91, at pp. 98-100; Slattery
v. Naylor (1888}, 13 App. Cas. 446, at p. 452.
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J. W.deB. Farris, K.C. (J. L. Farris, with him), for respond-
ents: Willtams is a necessary party to the action. There is a
difference between being a corporation and having the powers of
a corporation, and there is a difference between powers and
obligations. We can only sue an unincorporated body by suing
the individuals: see Taff Vale Bailway v. Amalgamated Society
of Railway Servants, [1901] A.C. 426, at p. 430. Anything less
than a corporation is properly suable as individuals. Section 18
of the Natural Products Marketing (British Columbia) Act
does not apply, it only has reference to mistakes members of the
board might make during their term of office. It is a protection
from civil actions for damages: see Bell & Flelt v. Mitchell
(1900), 7 B.C. 100, at pp. 102-3; Taff Vale Railway v. Amal-
gamated Society of Railway Servants (1901), 70 L.J.K.B. 905,
at pp. 913-14; Western National Bank of New York v. Perez
& Co. (1890), 60 L.J.Q.B. 272, at p. 278. Next is proof of
facts to show intent and effect of legislation on issue of wlira
vires. You cannot do indirectly what you cannot do direetly. As
to the validity of the statute, you are entitled to look at its
purpose and intent: see Unton Colliery Company of British
Columbia v. Bryden, [1899] A.C. 580; Lower Mainland Dairy,
Ete. v. Crystal Dairy, Ltd. (1932), 102 L.J.P.C. 17. He has
set up an agency to buy and sell milk. We are seeking to show
this is a dummy agency. It is not a profit-making agency at all.
They must buy the milk and they must resell it by order of the
board. It does not get the milk and has not the facilities for
getting it. They are doing indirectly what they cannot do
directly. We must get at the facts, and we come back to the basie
principles laid down in Bryden’s case. They intend to equalize
prices, which is in reality an indirect tax. Many things are
brought out on discovery that cannot be asked on the trial: see
McKergow v. Comstock (1906), 11 O.L.R. 637; Cunningham
v. Tomey Homma, [1903] A.C. 151, at p. 157; Attorney-
General for Ontario v. Reciprocal Insurers, [19247] A.C. 328,
at p. 337. We distinguish between Parliament and an adminis-
trative body to learn the pith and substance of the orders passed
by that body: see In re Grain Marketing Act, 1931, [1931]
2 W.W.R. 146, at p. 147; John Deere Plow Company, Limited
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v.Wharton, [19157 A.C. 330, at p. 339. On the question of
intent see In re Insurance Act of Canada, [1932] A.C. 41, at
p. 52. You can go to the intent of the legislation, and if the
intent is outside the power of the Legislature it is not good. You
must look to see what it is really doing. What we say as to the
statute applies to the orders of the board. It is a creature of
Parliament and can have no more jurisdiction than Parliament.
The orders cannot invade the field of indirect taxation: see
Attorney-General for Canada v. Attorney-General for Ontario,
[1937] A.C. 855, at pp. 363 and 367; Aitorney-General for
Manitoba v. Attorney-General for Canada, [1925] A.C. 561;
Madden v. Nelson and Fort Sheppard Railway, [1899] A.C.
626, at pp. 627-8 5 Great West Saddlery Co. v. The King, [1921]
2 A.C. 91, at p. 100; Reference re Alberta Statutes, [1938]
S.C.R. 100; [1939] A.C. 117, at p. 130. In that case the
intent and effect of the legislation was such that they entered
into the Dominion field. We are entitled to get the facts before
the Court: see Ladore v. Bennett, [1939] 2 W.W.R. 566, at p.
573 Proprietary Articles Trade Association v. Attorney-General
for Canada, [19317] A.C. 810, at p. 319; Aftorney-General for
British Columbia v. McDonald Murphy Lumber Co., [1930]
A.C. 357, at p. 363 ; Attorney-General for British Columbia v.
Attorney-General for Canada, [1937] A.C. 368, at p. 376. It
is the pith and substance of what Parliament is trying to do that
must be obtained. The next heading is the sources from which
the facts may be obtained. Assuming you may introduce evi-
dence to supplement the meaning of the statute in order to arrive
at the intent and purpose of the legislation you may ask
directly as to purpose and intent, and secondly questions
relating to the history of the order and to the conditions under
which the order would operate. We want to show this agency is
a pure dummy set-up. It has no equipment whatever for buyving
or selling milk. The board is an administrative body: see Scoft
v. Corporation of Tilsonburg (1886), 13 A.R. 233, at p. 235.
In dealing with a by-law the Court can deal with the method
and procedure by which it was passed, but they cannot do that
to an Act of Parliament except in a case of want of jurisdiction:
see Re Campbell and Village of Lanark (1893), 20 A.R. 372.
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The issue here is whether what they were doing was a direct tax.
When he takes the oath he is no different from any other party,
and must answer: see Re Imperial Tobacco Co. and Imperial
Tobacco Sales Co., [1939] 3 D.L.R. 754. Parliament and the
administrative board part company as to this, and Williams is
subject to the same rules as ordinary witnesses.

Locke, in reply: In the case of an unambiguous order you
cannot ask the chairman of the board what he intended in
passing it.

Cur. adv. vult.

5th March, 1940.

Marrix, C.J.B.C.: This is an appeal by one of the defendants,
Williams, the chairman of the Lower Mainland Dairy Produects
Board, consisting of three members only, the said Williams and
defendants Barrow and Kilby and so “constituted” and named
by and under clauses 5 to 10 of the “Scheme to regulate the
transportation, storage and marketing of milk and certain milk
products produced in a described area” i.e., “the Lower Main-
land of British Columbia”; and it is taken from an order of
Mr. Justice McDowarp requiring said appellant to answer
certain questions put to him on his examination for discovery.

It is to be noted that said “scheme” was not only duly estab-
lished by order in council on the 31st of March, 1939, but it is
expressly and properly set forth and embodied in the pleadings
by paragraph 13 of the statement of claim and therefore forms
in its entirety, and with all its relevant facts, a part of the issues
raised by the pleadings: the effect whereof, which has been
apparently overlooked, shall later appear.

From the facts alleged in said statement two distinet eauses
of action arise, the first of which is against the board itself
(assuming it to be a “legal entity,” as to which later) for making

certain specified orders and regulations:

Par. 24. . . . mot . . . bona fide . . . but . . . [in] a
colourable attempt to disguise the true purpose of the said defendant and
effect of providing for equalization of returns to all the farmers producing
milk . . . in the said area.

Par. 25. The real purpose and effect of the said orders are to take from
the producer supplying the fluid market a portion of his real returns and
to contribute the same to other producers for the purpose of equalization.
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C. A, The so called sales and resales to and by the agency so called are colourable.

1940 Par. 26. The orders of the defendant board referred to in paragraphs 15

e to 18 inclusive of the statement of claim herein are wlira vires of the said
TurNER’s board.

DA;;“Z&I;?D' It is beyond question that if these allegations are established at

v, the trial, then the board (if a legal entity) has been guilty of
WiLiams . . .
gr ar,  e€xceeding and abusing the powers conferred upon it by the

Legislature in a way that is not bona fide, and hence those per-
CJBC.  verted powers have been “fraudulently used,” as Lord Chan-
cellor Halsbury puts it in the leading case of Westminster
Corporation v. London and North Western Railway, [1905]
A.C. 426, 428, and its acts done under “colour and pretence”
are a “‘gross breach of public duty” (Lord Macnaghten, pp. 430,
432) and as the board “must take care not to exceed or abuse its

powers” it will be

treated as a wrong-doer from the first, and not only as a wrong-doer in
respect of what can be proved to have been an excess of his authority. It
is presumed against him that the abuse of his authority shows an intention
from the first to commit an unlawful act under colour of a lawful authority

(Lord Lindley, pp. 439-40).

In Munacipal Council of Sydney v. Campbell, [1925] A.C.
838 their Lordships of the Privy Council upheld a judgment of
the Supreme Court of New South Wales restraining by injune-
tion the city of Sydney from abusing the powers to “resume”
lands conferred upon it by the Legislature, their Lordships
saying per Mr. Justice Duff (now Chief Justice of Canada)
Pp- 343-4:

The legal principles governing the execution of such powers as that
conferred by s. 16, in so far as presently relevant, are not at all in contro-
versy. A body such as the Municipal Council of Sydney, authorized to take
land compulsorily for specified purposes, will not be permitted to exercise
its powers for different purposes, and if it attempts to do so, the Courts
will interfere. As Lord Loreburn said, in Marquess of Clanricarde v. Con-
gested Districts Board, [ (1914)] 79 J.P. 481: “Whether it does so or not
is a question of fact.” Where the proceedings of the Council are attacked
upon this ground, the party impeaching those proceedings must, of course,
prove that the Council, though professing to exercise its powers for the
statutory purpose, is in fact employing them in furtherance of some
ulterior object.

Their Lordships think that the conclusion of the learned Chief Judge in
Equity upon this question of fact is fully sustained by the evidence
their Lordships think there is great force in the argument that the course
of the oral discussion, as disclosed in the shorthand note produced, shows,
when the events leading up to the second minute of the Lord Mayor are



Lv.] BRITISH COLUMBIA REPORTS.

considered, that in November the Council was applying itself to the purpose
of giving a new form to a transaction already decided upon, rather than to
the consideration and determination of the question whether the lands to
be taken were required for the purpose of remodelling or improvement.

The second distinet cause of action that arises, in my opinion,
upon the pleadings is one against said three individual defend-
ants who being in absolute control of the board as the sole mem-
bers thereof have brought about mala fide an unauthorized use
of its powers and for that “breach of public duty” (supra) they
are personally liable, as, indeed, this Court has in principle held,
evén in the case of a minister of the Crown (the Postmaster-
General) in Literary Recreations Ltd. v. Sauve (1932), 46 B.C.
116, at p. 121 (the Chief Justice) p. 122 (myself) pp. 127-8
(my brother McPurrrres) and pp. 130-3 (my brother Mac-
DONALD) who at p. 130 says:

The point turns solely on the construction of the Post Office Act and the
regulations. Unless the act complained of, viz., prohibition of the use of the
mails can be justified by the statute (R.S.C. 1927, Cap. 161) respondents
are liable in damages as two individuals who stepped outside the ambit of
their official duties to commit a tort, one for ordering the commission of
the act, the other for implementing it.

And at p. 131

Where, however, authority is defined by statute or by a commis-
sion we must look in that quarter for justification for the act attempted
or performed. Even if acting for the Crown the agent would be responsible
for tortious acts. He might be indemnified but the right to compensation
by the party injured is beyond question (Rogers v. Rajendro Dutt {1860),
13 Moore, P.C. 209, at 236). The sanction of the State will not protect the
agent for the commission of a tort.

“The doer of a wrongful act cannot escape liability by setting up the
authority of the Crown”: Newcombe, J. in Rattenbury v. Land Settlement
Board, [1929] S.C.R. 52, at 64. To hold otherwise would be to seriously
interfere with the rights and liberty of the subject.

And at p. 182:

It is, therefore, no answer to say that the Postmaster General in
any event presumed to act officially or that want of authority—if it existed
—was due to mistake.

And at p. 133 concludes:

If, however, a judge steps outside his judicial functions and
commits an illegal act he is answerable in law and it is no defence to say
that when the tort was committed he was in fact a judge nor yet that he
erroneously thought he was acting in that capacity.

But since it was pressed upon us by appellant’s counsel that
the averments in the statement of claim ave directed against the
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board alone and not against its individual members I have
serutinized them very carefully with the result that I find in
it every fact alleged necessary to found an action against them
personally for illegally employing their “powers in furtherance
of some ulterior object” than that justified by the Natural
Products Marketing (British Columbia) Act and amending
Acts (paragraph 27) and the scheme under which they are
operating amounting, indeed, to a fraud upon the Legislature.
In Williains’s defence it is admitted, paragraph 1, that he and
his co-defendants Barrow and Kilby are members of the board
and the scheme itself 35-7 (forming part of the statement of
claim as aforesaid) declares that the “constitution” of the board
“ap to and including the 81st day of March, 1940, shall consist
of” said Williams, Barrow and Kilby, naming them, and that
the board “shall have authority to administer this scheme.”

These three persons, therefore, the appellant being their chair-
man, being shown to be in fact the sole directing mind and
absolute authority in control of the policy and the actual opera-
tion of the scheme, can no more escape the personal consequences
of their illegal actions in “administering” that “authority” than
the board itself can (assuming it to be answerable therefor as a
distinet legal entity as it admits, paragraph 9 of defence) and
if those powers are exceeded or abused it is the combined action
of their individual minds which has brought about that breach
of duty.

Under such unusual circumstances it is not necessary, indeed
1s not artistic pleading, for the plaintiff, after setting out fully
the said individual “constitution” of the board (and also in its
writ specifically suing and naming them as “constituting the
Lower Mainland Dairy Products Board”) to continue uselessly
to repeat after each reference to the board the words—*“consti-
tuted by the said Williams Barrow and Kilby”—though had
that inartistic course of pleadings been adopted the plaintiffs’
position would have been beyond question.

Furthermore, it is to be noted that the appellant in his defence
paragraph 11 justifies in terms his bona fides by alleging that
the orders referred to in the statement of claim were passed by the said
board and these defendants say that their actions in the premises have been



LV.] BRITISH COLUMBIA REPORTS.

done in good faith and plead the provisions of section 13 of the Natural
Products Marketing (British Columbia) Act in answer to the plaintiffe’
claim.

The effect of this averment is that the appellant not only set up
a new defence of bona fides at large by which he invoked the
statute to escape liability in general for his personal actions, but
by so doing he “pleaded over” (to use the ancient and appro-
priate expression of pleaders) to the plaintiffs’ averments and
thereby removed any uncertainty therein, respecting his personal
liability being involved, if any existed. And also it must not
be overlooked that in said statement of claim the plaintiffs
specifically asked for

An injunction restraining the defendants Williams Barrow and Kilby
and the defendant Lower Mainland Dairy Products Board, its servants or
agents, from taking any steps or proceedings to compel the plaintiffs to
comply with the provisions of orders numbered 10, 12, 13, 14 and 15 of the
said board.

And in addition asked for a similar injunction against the board
as regards the scheme in general.

It follows from my opinion upon said issues that the appellant
should have answered all the questions asked him thereupon
because, after a careful examination of them all, they must be
regarded as being within the scope of a cross-examination at
the trial.

Such being my opinion, it is not strictly necessary for me to
go into the difficult question of the exact nature and constitution
of the board which by clause 10 of the scheme is declared “shall
have all the powers of a body corporate,” but no attempt is made
to define those powers, and subsection (13) of section 23 of the
Interpretation Act, Cap. 1, R.S.B.C. 1936, applies only to cor-
porations created as such; and so the matter of corporate powers
is thrown back upon the common law with results of the vaguest
and most uncertain kind involving prolonged consideration in
the light of the particular circumstances and limited to “what
this statutory ereature is and what it is meant to do”: on this
point I shall refer only, e.g., to the well-known judgment of
Bowen, L.J. in Baroness Wenlock v. River Dee Company
(1887), 36 Ch. D. 685 (n) and to the historic Dartmouth Col-
lege case (1819), 17 U.S. 517.

It is to be remembered that to confer the powers of an office is
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C.-A. something quite distinct from an appointment to or creation of
1940 that office—cf. Bell & Flett v. Mitchell (1900), 7 B.C. 100, and
Terxer's  the latest and highest illustration of this is the recent Proclama-
DA;;‘YA%.TD tion in the Canada Gazette, 17th February, 1940, No. 34,
v consequent upon the death of the late Governor-General, reciting
W&,I‘if_us that “all and every the powers and authorities granted to him
vy shall be vested in . . . the Chief Justice of Canada until
cyBC.  His Majesty’s further pleasure be known.” ,

Simply to create a “board” without definition is also to create
uncertainty because that word is employed in so many ways
that it is an expression of the loosest kind, ranging from a well-
defined board and duly incorporated as such as, e.g., in Raiten-
bury v. Land Settlement Board, [1929] S.C.R. 52, to the Board
of Railway Commissioners for Canada which is a Court of
Record, and to an endless number of intermediate and hybrid
bodies of all deseriptions bearing that name. But whatever this
board may be held to be, it is not, in my opinion, a “legal entity”
of any kind, but merely a “collection of individuals”’—cf. Monk-
wearmouth Conservative Club Lid. v. Smith (1940), 189 L.T.
Jo. 116 104 J.P. 106; Wurzal v. Houghton Main Home Coal
Delivery Service Ld. (1936), 100 J.P. 508, 507, 510, and the

article thereon in 104 J.P. 116, and other cases therein cited.

Having regard, then, to this doubt about the legal nature of
this unineorporated board, and also the resulting uncertainty
respecting the personal liability of its members, who are not
protected by limited liability provisions such as are to be found
in modern company and “friendly society” legislation (e.g., our
“Societies Act,” Cap. 265, R.S.B.C., 1936), in my opinion the
submission of respondents’ counsel that it was in any event
proper to join the said three members as co-defendants is sound,
and that difficult question is one which should be determined at
the trial: no application, be it noted, has been made to strike
them off the record as being improperly joined.

In conclusion I cite the cases referred to in my judgment in
McGee v. Pooley (1931), 44 B.C. 338, at 348-50 in support of
the right of the plaintiffs to invoke the assistance of the Court
by appropriate action—injunction or prohibition as the case
may be (which I note was granted “in one respect” in the West-
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minster Corporation case, supra, p. 440) to protect themselves
ab initto and immediately from the very grave consequences,
financial, inquisitorial, of search and seizure, and of penalty,
including fine and imprisonment, that they are exposed to under
the sweeping powers of this scheme (paragraph 10) and sec-
tion 12 of the Natural Products Marketing (British Columbia)
Act. The following expressions of Lord Justice Brett, in Reg.
v. Local Government Board (1882), 10 Q.B.D. 309, 321 (cited
in McGee’s case, supra) are, as at present appears upon the

pleadings before us, applicable to this case, viz.:

My view of the power of prohibition at the present day is that the Court
should not be chary of exercising it, and that wherever the Legislature
entrusts to any body of persons other than to the superior Courts the power
of imposing an obligation upon individuals, the Courts ought to exercise as
widely as they can the power of controlling those bodies of persons if those
persons admittedly attempt to exercise powers beyond the powers given to
them by Act of Parliament.

The appeal, therefore, should in my opinion, with every respect
for other views, be dismissed.

Macvowarp, J.A.: This appeal concerns the right, if any, to
examine for discovery the appellant Williams, chairman of the
Lower Mainland Dairy Products Board, a co-defendant in the
action. Appellant and two fellow members were added as defend-
ants in an action brought by a number of dairymen for a declara-
tion that certain orders passed by the board were invalid: also
for an injunction. Another defendant, Milk Clearing House
Limited is an agency through which the milk was to be marketed.

After refusal to do so on advice of counsel appellant Williams
was ordered by a judge in Chambers to answer certain questions.
From that order this appeal was brought. I am not concerned
with the nature of the questions for reasons presently appearing.
In my opinion Williams, the chairman of the Marketing Board
referred to, is not a necessary or proper party to this action: he
was added as defendant together with two other members of the
board solely for the purpose of obtaining discovery evidence.
The decision may rest on this point of practice. If I am right
in this view much of the extended argument at the hearing was
irrelevant. I am not precluded from reaching this conclusion
because no steps were taken to have appellant dismissed from the
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action. Respondents’ counsel contested this view: he submitted
that the members of the board including the chairman were
properly joined as defendants: he further asserted that if dis-
covery cannot be obtained from that source no other evidence
may be available. Presumably interrogatories were not delivered
to the defendant board. One hesitates to reach a conclusion that
might prevent an action, possibly meritorious from proceeding
at least in its present form; one cannot, however, depart from
sound principles to suit the exigencies of this case. I am con-
vinced that to decide the only points in the action, two in number,
the board is the only necessary and proper defendant. We need
not be concerned with Milk Clearing House Limited. If the
orders of the board are declared to be ultra vires its functions
would cease.

Respondents’ difficulty if any, in obtaining evidence may
arise because the action was started before they were hurt; in
other words before anything was done by the board under the
impugned orders. Ifad they waited until the orders were
implemented the modus operandi would be revealed and the
necessary evidence disclosed. I say this subject to Mr. Locke’s
submission that the orders speak for themselves and must be
construed without reference to evidence. I suggest, without
deciding it, that as in the case of a statute sought to be declared,
ultra vires evidence may be given, and has been given, disclosing
what was done under it to enable the Court to say whether or not
a direct or indirect tax was levied: so also with these orders.
Respondents hoped to establish their case by prophetic evidence
concerning future acts and intentions elicited from the added
defendants. '

The appellant Williams and his fellow members, it should be
observed, are sued as individuals; one would expect therefore
that definite allegations would be made against them as such,
and specific relief sought not obtainable from the other defendants
or more particularly not obtainable from the Lower Mainland
Dairy Products Board. The members of the board do not lose
their proper designation as individuals by the addition in the
style of cause of the descriptive words, viz., “constituting the
Lower Mainland Dairy Products Board.” If I am wrong in
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saying so, and, if it is true that these additional words show that
they are not to be treated as individuals but rather as a public
body or entity of some sort we have one defendant on the record
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under two names. There cannot be any intermediary body Dary Lip.

between these defendants and the board. The only public bodies
we are concerned with are created by the Act: not by the plead-
ings. They are sued in their personal capacity as individuals or
not at all.

The defendant Lower Mainland Dairy Products Board was
created pursuant to a scheme framed under the Natural Products
Marketing (British Columbia) Act, Cap. 165, R.S.B.C. 1936.
It passed five orders to carry out the purposes of the Act and in
particular to equalize returns to milk producers. Upon their
enactment, as stated, this action was launched for a declaration
that all five orders were ultra vires: in addition an injunction
is sought to restrain the appellant Williams and the defendants
Barrow and Kilby, from taking any steps to compel respondents
to comply with the terms of the orders. The five orders referred
to were orders of the board; not of any individuals.

The point is this—was it necessary to add Williams and his
fellow members as defendants to obtain all the relief sought?
Could it be obtained by suing only the Lower Mainland Dairy
Products Board? The answer is “no” to the first question;
“yes” to the second. No other, or different relief is sought
against Williams. An injunction order could be made against
the board; a declaration of invalidity in respeet to its orders
could also be secured if the facts warranted it. Although the
board functions through its officials the orders are acts of the
board, not of its officials. All respondents need do when, and if
an injunction is obtained against the board is to serve it on
Walliams as chairman or for greater certainty on all three mem-
bers. It follows that this appellant is not a necessary party.

The foregoing would appear to be elementary. When an
action is brought against an incorporated company it is mnot
necessary or proper to make its board of directors separate
defendants. It will be said at once ‘“that is not this case.”
The Lower Mainland Dairy Products Board is said to be in a
different position. It is not an incorporated company. The
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answer is that by section 10 of the scheme (Exhibit 1) this
board was given ‘“‘all the powers of a body corporate.” The
legislative right to confer these powers on the board is not ques-
tioned. A joint-stock company may sue or be sued; so also the
defendant board: it is in fact sued in this action. Liability to
be sued does not mean that an action may be brought against
such a body only in conjunction with some other person or persons
as co-defendants who may hold executive positions. I do not
suggest that Williams, under no circumstances, could be a
co-defendant. Had he, as agent for the board, committed illegal
overt acts, or acted mala fide in the discharge of his duties
doubtless relief in the way of damages or an injunction could be
obtained; he is not so charged in this case. The injunction
and declaration sought may be obtained without his presence as
a party. He is added therefore for another purpose, viz., as the
event proved to obtain discovery evidence.

Although not necessary to decide it much could be said in
support of the view that even if a corporate status had not been
conferred a board exercising the wide powers given to it under
the Act could sue and be sued. In the Taff Vale Railway case
(1901), 70 L.J.K.B. 905, where the judgment of Farwell, J.,
reversed by the Court of Appeal was restored by the House of
Lords, it was held that a trade nnion registered under the Trade
Tnion Act of 1871 might be sued in its registered name., It
was neither a corporation nor an individual but merely a group
of individuals united together to regulate relations between
them and their employers. Counsel for respondents referred to
this case to show that although the union was sued an injunction
was also obtained against individual defendants, viz., the general
secretary of the union, and the local organizing secretary. This
was advanced in support of the view that it was proper to seek an
injunction against the defendant Williams. These defendants,
as agents of the union were in charge of the strike and personally
engaged in overt acts, doubtless of violence or intimidation. No
wrongful personal acts of this or of a similar character is charged
against Williams. It is merely sought in this action to restrain
the board from implementing its own orders after they are
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declared wltra vires. Our point of practice was not, of course,
dealt with in the Taff Vale case.

It follows that Williams was not a necessary party to this
action. This is apparent even from the pleadings. I have
examined the statement of claim and find that as against him
and the other members of the board not a single allegation is
made. All allegations, properly enough, are made against the
board. True Williams tried to repair that situation by denying
in the statement of defence allegations not made against him.
That did not create issues; he did plead that no cause of action
was disclosed. As one would expect, having made all necessary
claims against the board in the statement of claim, a defendant
with full capacity to answer them qua board, there was nothing
left to allege against the appellant Williams. It is not stated
that he acted mala fide or engaged in illegal acts. Had that been
alleged issues would have been raised upon which he could have
been examined for discovery. In the absence of such separate
and distinet issues it is to my mind clear that he was added to
secure evidence thought to be binding upon the board. He was
not examined as an officer of the board: he was served with an
appointment to appear for examination as an individual defend-
ant. This fact, with deference, was overlooked in the judgment
under review. References are made to the board throughout the
reasons for judgment; it was thought that plaintiffs sought to
examine the chairman of the board in that capacity. Had an
attempt been made to examine him as an officer of the board no
doubt different steps would have been taken either to obtain it or
to prevent it. Here, as intimated, we are concerned with an
examination of a personal defendant where we have the singular
situation that no allegations are made against him. Counsel for
respondent realizing this emphasized the word “wherefore” in
the prayer; that word qua this appellant has no place to lay its
head. It is a clear case of an attempt to obtain evidence against
one defendant by adding another party without colour of right.
I might add that had the appellant been a proper defendant with
separate issues raised against him an examination could not
extend to discovery in respect to matters between the plaintiffs
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and the other parties to the action, viz., the board and Clearing
House. Whieldon v. Morrison (1934), 48 B.C. 492.
I would allow the appeal.

O’Harrorax, J.A.: The discovery questions in dispute are
directed essentially to the purpose and object of Lower Mainland
Dairy Products Board in the passing and proposed carrying out
of five orders. The ensuing analysis of Williams’s status in the
action has led me to the conclusion reached by my learned brother
Macpoxarp that the appeal should be allowed.

The respondents commenced action against “W. E. Williams,
E. D. Barrow, Acton Kilby constituting the Lower Mainland
Dairy Products Board the said Lower Mainland Dairy
Products Board and Milk Clearing House Limited” to set
aside five orders of the said board as a colourable attempt to
do what it was alleged it has no power to do, viz., to provide
equalization in financial returns to milk producers in the area
affected. From the style of cause as quoted it would appear that
the plaintiffs (respondents) had elected to sue two entities as
distinet defendants (excluding the other defendant Milk Clear-
ing House Limited with which we are not now concerned) ; viz.,
(1) Lower Mainland Dairy Products Board as such, and (2)
the three defendants Williams Barrow and Kilby as “constitut-
ing the Lower Mainland Dairy Products Board.” That is to
say the Marketing Board charged with the administration of the
milk scheme appears to be sued in two ways: (1) Lower Main-
land Dairy Products Board as the administrative legal entity;
and (2) the three members of that board as collectively consti-
tuting the administrative legal entity. Sued in the second way
Lower Mainland Dairy Products Board is not regarded as the
administrative entity, but as a descriptive term applied to the
three individual members when they act collectively.

The Natural Products Marketing (British Columbia) Act,
Cap. 165, R.S.B.C. 1936, by section 4 (2) thereof empowers
the Lieutenant-Governor in Council to establish schemes for the

control and regulation of natural products and to

constitute marketing boards to administer such schemes, and may vest in
those boards respectively any powers considered necessary or advisable to
enable them effectively
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to do so. Pursuant thereto on the 31st of March, 1939, the
Lieutenant-Governor in Council established the “Milk Market-
ing Scheme of the Lower Mainland of British Columbia.” By

paragraphs 5 and 6 of the scheme it was provided:

5. There shall be a Marketing Board named the “Lower Mainland Dairy
Products Board,” and it shall have authority to administer this scheme.

6. The Marketing Board shall consist of three members.

By paragraph 7 thereof William Edward Williams, K.C. (the
appellant), Edward Dodsley Barrow and Acton Kilby were
named the three members of the board up to the 31st of March,
1940. Paragraph 8 provided that annually thereafter two
members should be chosen, one each from two groups of pro-
ducers, while the third should be appointed by the Provincial
Minister of Agriculture on the nomination (or without if they
could not agree) of those two members. By paragraph 9 the
head office of the board was fixed in Vancouver, and by para-

graph 10 it was provided:
The Marketing Board shall have all the powers of a body corporate. . . .

Lower Mainland Dairy Products Board was clothed with wide
powers including the power in paragraph 10 (p) to borrow raise
or secure the payment of money to carry out the object of the
scheme; its borrowing was limited to $15,000. It should be
said at once that perusal of the parent statute and the milk
scheme leaves no room for doubt that the defendant “Lower
Mainland Dairy Produets Board” is the administrative entity
contemplated and authorized therein. DBy no straining of the
langunage can it be said (as implied in the style of cause) that the
three members collectively are created the administrative entity,
and the “Lower Mainland Dairy Products Board” is only a
name or descriptive term to be applied to the three individual
members when they act collectively. For example it would not
be said the directors of that form of legal entity known as a
corporation, constitute in themselves collectively, a legal entity
which supplants the corporation. The existence of the directors,
like the existence of the members here, springs from and is con-
sequent to the antecedent existence of a legal entity, in the form
of a corporation (in the case of directors), or, as here, in the
form of the defendant Marketing Board. Lower Mainland
Dairy Produets Board is constituted the legal entity to admin-
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ister the scheme. It has been made a legal person. As such it
is responsible for its acts and may be sued. In the scheme it
was given all the powers of a body corporate. I express no
opinion upon the power to do so, or the meaning or effect thercof.
I mention it only as another indication that Lower Mainland
Dairy Products Board itself, and not its members, was intended
to constitute the administrative entity.

If it has acted contrary to law and inflicted injury on the
respondents they have in it a responsible legal entity whom they
may sue without bringing in its members as defendants. In the
Taff Vale Railway case, [1901] A.C. 426, the Lord Chancellor
the Earl of Halsbury said at p. 436:

If the Legislature has created a thing which can own property, which
can employ servants, and which can inflict injury, it must be taken, I
think, to have impliedly given the power to make it suable in a Court of Law
for injuries purposely done by its authority and procurement.

Williams and his two fellow members are not the Marketing
Board. They are its officers and agents. For it and it alone has
been created ‘“‘the thing,” viz., the legal entity to administer the
milk scheme. This is emphasized by paragraph 11 of the
scheme which provides: )

No member of the Marketing Board acting in good faith shall be per-

sonally liable for any acts of the Marketing Board or of the members thereof
acting as such

(viz., as members of the board). And wvide also section 13 of
the parent statute. It is not contended that Willtams has failed
to act in good faith. As said previously, there is no authority
in the parent statute or in the scheme to bring into being a legal
person of the nature envisaged in a fictional entity embracing
the three board members.

No pretence of this fictional entity is found in the statement
of claim. It does not deseribe the defendants except to allege
in paragraph 14 “the defendant Lower Mainland Dairy
Products Board was established,” and “the defendants Williams,
Barrow, and Kilby were made members of the said hoard.”

“said defendant board.”

“Said board” must be read to mean
This destroys at once any suggestion that there is an administra-
tive entity other than the defendant board. All allegations in

the statement of claim are directed against the defendant board
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alone. There are no allegations against “Williams, Barrow and
Kilby constituting the board,” nor against Williams, Barrow and
Kilby in any ecapacity, individual, collective or representative.
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tute” the board. The prayer for relief relates to the defendant
board alone. True an injunction is sought against “the defend-
ants Welliams, Barrow and Kilby” as well as the defendant board,
but it relates only to the carrying out of orders already passed
by the defendant board. The statement of claim treats the three
members as defendants separate and distinet from the defendant
board. But it does not support the existence of that fictional
entity, which has found its way into the style of cause. Neither
directly nor by implication is it alleged in the statement of elaim
that the defendant board is not a legal entity with full adminis-
trative powers. Neither the statute nor the scheme was attacked
in the action.

The solicitors for the respondents took out an appointment
to examine Williams for discovery as “one of the defendants

herein.” At the outset of the examination this occurred:

Locke: Before we start, and to avoid any misunderstanding later, I wish
to say that I am appearing for the defendant Williams, who has been served
with an appointment as an individual defendant to appear for an exam-
ination for discovery. I will contend at the trial that the examination of
Mr. Williams is not admissible as evidence on discovery against the defend-
ant Marketing Board. Subject to that, Mr. Williams is here, and if you
will agree with my objection covers your questions

Farris: Yes.

I'must gather from this, that both counsel accepted the defendant
board as the administrative entity. The parent statute, the
scheme and the statement of claim to which I have already

referred, do not permit another conclusion. It must exelude any
suggestion that the plaintiffs sought to examine Williams as a
constituent of that fictional entity discussed previously, or that
he could be so regarded when examined as “one of the defendants
herein.” Wailliams is left with two capacities (1) As a member
of the board, viz., an officer or agent of the board, bearing the
analogous relation to the defendant board that a director bears
to his corporation; and (2) his personal or individual capacity
wherein he is immune from action by section 13 of the parent
statute
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for anything done by him in good faith in the performance or intended
performance of his duties

as an officer or servant of the defendant board.
There is no allegation in the statement of claim that Willigms
did not act in good faith in the performance or intended per-

Witiams  formance of his duties. Counsel for the respondents at this Bar

ET AL.

O’Halloran,
J.A.

disclaimed any such contention. Then can it be said that there
is such an allegation against him by implication, because of the
allegations against the defendant board ¢ To my mind it cannot,
unless Williams may be regarded as a constituent of the board,
viz., as part of a legal entity embracing the three board members
acting collectively as the administrative entity. But that con-
cept of his status has been excluded by the previous analysis of
the parent statute, the scheme and the statement of claim. It
follows therefore that there is no issue in this action between
Williams and the respondents concerning his good faith in the
performance or intended performance of his duties as a member
of the board. On the examination it became manifest from many
of the questions asked Williams, that counsel for the respondents
was seeking to examine him as an officer of the defendant board
concerning its purpose and object in the passing and proposed
carrying out of the five impugned orders. On the advice of
counsel he refused to answer some 50 questions of that nature.
As the respondents elected to take out an appointment to examine
Williams for discovery as an individual defendant, that exam-
ination should not be extended to include his examination in
another capacity as an officer of the defendant board.

In the light of the foregoing analysis of Williams’s status the
questions in dispute cannot be regarded as relating to him in his
personal or individual capacity. They did not relate to issues
between him and the respondents but did relate to issues between
the respondents and the defendant board. For this reason the
questions should not be allowed. Williams cannot be examined
on discovery as a “witness” in general. In Whieldon v. Morrison
(1934), 48 B.C. 492, this Court decided that discovery is limited
to relevant issues between the applicant and the party examined,
and does not extend to issues relevant only between the applicant

and other parties to the action. In that case five defendants
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were sued for conspiracy for inducing two other defendants to ~ ©C-A.
commit a breach of contract. The two latter defendants were — 1940
not sued for conspiracy but for damages for breach of contract. rpypxprs
On his discovery examination one of these latter defendants DAEI;?‘Z%TD-
admitted the breach of contract but refused to say why he v,
committed the breach. This Court upheld him, on the ground W;L;‘ﬁ“s
that the disputed questions related to the conspiracy, an issue
between the applicant and the five defendants, but not between
the applicant and that defendant.

It may be that Williams did answer certain questions which
he may not have been legally compellable to answer on discovery.

O’Halloran,
J.A.

But it does not follow he could not refuse to answer other ques-
tions of the same character: wide The King v. The Ontario
Power Co. and The Toronto Power Co. (1919), 19 Ex. C.R.
329, at p. 333. As these conclusions are decisive of the appeal,
I refrain from determination of other questions argued. The
appeal should be allowed. -

Appeal allowed, Martin, C.J.B.C. dissenting.

Solicitors for appellant: Williams, Manson & Rae.
Solicitors for respondents: Farris, Farris, McAlpine, Stultz,
Bull & Farris.

REX v. THIMSEN. C.A.
1940

Criminal law—Manufacturer—Bill rendered for services to customer
April 19, 29.

including sales tar—DBill paid by customer—Amount of sales tam not
paid to Crown—Charge of “false pretences”—R.8.C. 1927, Cap. 179,
and amendments—Criminal Code, Sec. }04.

The accused operated a cannery near Vancouver in which he canned mush-
rooms for customers, including W. T. Money & Company Limited. On
the 8th of May, 1936, he billed W. T. Money & Company Limited for
the sum of $386.02 for his services, and added thereto the sum of $30.88
for Federal sales tax. On the 15th of May, 1936, he sent a further
account to W, T. Money & Company Limited for $285.71 for canning
services, to which aceount was added $22.86 for Federal sales tax.
W. T. Money & Company Limited paid the two accounts in full to the
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accused, but the two sums amounting to $53.74 were never turned in
to the proper Crown officials. The accused was charged that “between
the 7th and 16th days of May, A.D. 1936, [he] unlawfully with intent
to defraud did obtain by false pretences the sum of $53.74 from W. T.
Money & Company Limited.” He was convicted.

Held, on appeal, reversing the decision of police magistrate Wood (Mac-
DONALD, J.A. dissenting), that there were no representations made by
the appellant to the Money Company other than what appears on the
face of the accounts rendered. It is clear from the evidence that the
appellant did not make any representation known to him to be false.
One cannot be guilty of a false pretence when the representation he
makes is at best a mixed question of law and fact, and he has valid
and reasonable grounds for believing it to be true. A representation or
a promise that something will be done in the future is not within the
contemplation of section 404 of the Criminal Code, which is limited to
representations of fact either “present or past.” The appeal is allowed
and the conviction is set aside.

APPEAL by accused from his conviction by police magistrate

Wood for the city of Vancouver, on the charge
that at the eity of Vancouver between the Tth and 16th days of May, A.D.
1936, [hel unlawfully with intent to defraud did obtain by false pretences
the sum of $53.74 from W. T. Money & Company Limited.

The appellant was operating a cannery near the city of Van-
couver and he canned mushrooms for a number of people in the
business, including W. T. Money & Company Limited. On
the 8th of May, 1936, the appellant billed W. T. Money and
Company Limited for the sum of $386.02 for his services as a
canner, and added thereto the sum of $30.88 for Federal sales
tax. On the 15th of May, 1936, the appellant sent another
account to W. T. Money & Company Limited for $285.71 for
canning services, to which account was added $22.86 for Federal
sales tax. The accused collected the sales tax in both cases as a
manufacturer, but did not turn over to the Crown the amount
so collected.

The appeal was argued at Vietoria on the 19th of April, 1940,
before Macpovarp, Sroax and O'Harrorax, JJA.

Mecedlpine, K.C., for appellant: The accused’s business
included both the acquiring mushrooms for himself and also
canning mushrooms for others in the business, including W. T.
Money & Company Limited. In the two shipments to Monev
& Co. of the canned mushrooms, he billed them for the cost of
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canning and the sales tax of 8 per cent. They both assumed
Thimsen was a manufacturer and should therefore collect the
sales tax. If Thimsen does not pay the tax he is subject to a
penalty. It is a promise to pay in the future and cannot be a
false pretence. It must be a present or past fact. The repre-
sentation that he was a manufacturer is not false, and if false
accused did not know it was false. He believed he was a manu-
facturer. The falsity alleged must be proved: see Rex v. Leach
(1928), 21 Cr. App. R. 44. The magistrate misdirected himself.

Carew Martin, for the Crown: The charge is based on the
fact that he did not have a licence: see section 96 of the Special
War Revenue Act. When he billed Money & Co. for the sales
tax and received it, he represented that he had complied with the
provisions of the said Act: see Rex v. Potter. Rex v. Van
Oudenol (1936), 51 B.C. 361, at p. 364.

MecAlpine, replied.

Cur. adv. vult.
20th April, 1940.

Macpoxarp, J.A.: The charge, really brought, as Mr. Orr
stated, by the Department of National Revenue with W. T.
Money as informant, was that, with intent to defraud, the accused
by false pretences obtained $533.74 from W. T. Money & Com-
pany Limited. This amount was due His Majesty for sales
taxes on commercial transactions between the accused and W. T.
Money & Company Limited; the former delivered to the latter
a quantity of canned mushrooms upon which a tax was payable.
This tax was collected by the accused from the Money Company
and no account therefor was ever given by him to the Department
of National Revenue. It will be disclosed by evidence presently
referred to that the accused had no intention at the moment he
demanded 1t from the Money Company or later to turn it over
to the rightful owner. The false pretence therefore was that
under the guise of an honest demand he secured moneys capable
of being stolen with intent to defraud the Government. W. T.
Money & Company Limited parted with it but its consent was
secured by a false pretence evidenced by conduet that if it did
5o the moneys would in due course reach, not the pocket of the
accused, but that of the proper Government department.
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The department was defrauded of approximately $1,100 by
this appellant; the charge was laid in respect of two transactions
only. It was most material, however, on the question of intent
to defraud to show that the two transactions in question were
part of a series of similar acts extending over several months.
We were asked to strike out this evidence from the appeal book ;
for obvious reasons we did not do so. An appellant would always
succeed if he could induce the Court to eliminate the evidence
upon which the conviction in part, at least, is based.

A false pretence of another kind, not within section 404 of
the Code was made by the accused, v1z., that although he did not
pay the amount in question, or the larger amount retained by
him to the proper Government department he always intended
to do so. He was represented as an honest business man who
fell into financial difficulties and having mixed trust funds
with his own was not able to account. This even if true would
be serious but it is not true; the magistrate found that “he
obviously didn’t have any intention of paying it” and the evidence
supports this conclusion. This is a basic finding in supporting
the conviction. When he was approached by an excise tax auditor
he said to him: “He [accused] had been doing no taxable work
to his knowledge excepting a little mayonnaise.” This as he
knew was untrue: far from any intention to account when able
to do so he denied that any sales taxes were collected by him at
all “excepting a little mayonnaise” mnot worth considering.
Further Mr. Money, president of the W. T. Money Company—
and his evidence was accepted by the magistrate—testified that
the accused advised him to destroy his records and thus remove
all traces of the tax. It would appear unnecessary to say that
this conduct in counselling a crime was inconsistent with any
intention to pay. After this act it is not difficult to infer that
his own records were burned to conceal his defaleations: they
were, in fact, burned but he said it was aceidental: rats too, he
testified, accounted for the disappearance of other records that
would disclose he collected this tax.

Again when sometime later Money found that he would have
to pay this tax over again because of the failure of aceused to
turn it over to the department he advised him “not to pay it and
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to tell the sales department to go to hell.” At one stage also, to
reassure Money, he told him that auditors had audited his books
and found them in order. All of these facts established intention
to defraud and absence of any intention to account.

It was also established that the accused did not have a sales-
tax licence and in its absence no right to collect it. It cannot be
said, however, that he made any representation to Money arising
out of that fact, or that the money was parted with under the
belief that he had a licence; the evidence does not support it.
All that may be said is that, in fact, he had no legal right to
collect a sales tax. The gravamen of the charge is, not that he
collected it—any honest man might do that wrongly, believing
he had a legal right to do so—but that he kept it.

It was said, the act of the accused in collecting the tax was due
to confusion and lack of knowledge on the part of both parties
of the true legal position. This is a diversion from the true
subject of inquiry. There was no confusion on the only question
we are concerned with, viz., that whoever collected it had no
right to keep it, knowing—that is common ground—that it
belonged to the Government. Do the foregoing facts bring the
case within section 404 of the Code? I think they do. The false
representation was made by conduct when the accused rendered
accounts to W. T. Money & Company Limited, in which a demand
for a sales tax was included. This was a continuation of similar
false representations made to this company and to others because
it is not an isolated transaction. He resorted to this scheme to
secure moneys that did not belong to him for many months before
May, 1936. This view is based upon the finding already dis-
cussed that at the moment he rendered these accounts to the
Money Company he had no intention of accounting. This would
be clear beyond all doubt if he had continued this practice for
several years undetected. It continued long enough to justify
the magistrate’s finding; even without such a finding the evi-
dence I referred to should be sufficient to disclose his mala fides
throughout.

It follows that intent to defrand is fastened upon him at the
moment he made out accounts directed to the Money Company
requesting it to pay to him a sales tax; that being so the demand
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was a false representation by conduct. A false pretence may
be by words, or acts “or otherwise.” A statement, in effect, that
something exists which does not exist—in this case a repre-
sentation that he could safely be entrusted with this money—
the offender knowing at the time that this was not so and the
money being parted with on the faith of that representation it
is within the meaning of section 404 of the Code and the prin-
ciples applicable thereunder.

Is it true that Money would not have parted with it on any
other basis, in other words if he had known that the conduct of
the accused in rendering the account was not what it professed
to be? THis evidence on that point is explicit. He said “I
wouldn’t have paid him if I had known he wasn’t turning it in
to the Government.” No one would believe for a moment that
he would doso. He had a vital interest in seeing that this reached
the Department of National Revenue. The accused in fact
swindled W. T. Money & Company Limited of a large sum of
money: that company had to pay this tax twice although some
rebate was allowed by the department to an honest business man.
The false representation impliedly given, viz., that the accused
would account when there was no intention of accounting was,
as intimated, a continuing representation repeated for many
months.  Money testified that this was only one transaction
among many that he had with the accused: he had business
relations with him for two and one-half years. He only dis-
covered the defaleations in September, 1936. It is idle to say
that doubt as to whether or not the accused or the Money Com-
pany should collect the tax robs the conduct of the accused of
all sinister aspects: it is equally idle to say that in the infinite
variety of ways that false pretences may arise it is not a false
representation by conduet to indicate to another that if the
latter will part with money it will reach, not the pocket of the
accused, but that of the proper custodian.

The trouble is that attention was not directed to the true
nature of the false pretence, that induced W. T. Money & Com-
pany Limited to part with the amount involved and much larger

sums even though he testified to the obvious fact that if this
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representation by conduct had not been made he would not have
paid it.
I would dismiss the appeal.

Sroax, J.A.: The appellant was convicted by police magis-

trate Wood on a charge that
between the 7th and 16th days of May, AD. 1936 [he] unlawfully with
intent to defraud did obtain by false pretences the sum of $53.74 from
W. T. Money & Company Limited.

The facts may be briefly recited as follows: The appellant a
Dane, and logger by calling, was operating a cannery near Van-
couver in which he canned mushrooms for W. T. Money & Com-
pany Limited and others. The appellant billed W. T. Money &
Company Limited on the 8th of May, 1936, for the sum of
$386.02 for his services and added thereto the sum of $30.88
for Federal sales tax (Exhibit 1). On the 15th of May, 1936,
a further account was sent by the appellant to W. T. Money &
Company Limited for $285.71 for canning services to which
account was added $22.86 for Federal sales tax (Exhibit 2).
It is these two sums of $30.88 and $22.86 totalling $53.74,
which the appellant is charged with obtaining by false pretences
from W. T. Money & Company Limited.

The evidence is clear and counsel for the Crown conceded
below and before us that there were no other representations
made by the appellant to the Money Company other than what
appears on the face of the accounts rendered. I reproduce
Exhibit 1 as a sample:

CIMBRIA PACKING COMPAXNY LTD.
1918 Pandora St.
Vaneouver B. C.

SOLD TO W. T. MONEY & CO. LTD.

Vancouver, B. C. DATE May 8th, 1936

71 ¢/s 285 8/12 doz. Hotels @ 60c 171.40
60 c/s 240 10,12 doz. Choice @ 65c 156.54
11 e/s 47 8/12 doz. Creamed @ S0c¢ 38.13
11 e/s 22 2/12 doz. Grilled @ 90¢ 19.95
386.02
S, T. 89% 30.88

W.T.M. $416.90

(The “S. T.” thereupon appearing stands for “‘sales tax.””)
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In the Court below counsel for the Crown (Mr. Orr) in an
opening statement to the magistrate submitted, in effect, that the
accused represented by these accounts and others in like form
that he was as a manufacturer a person entitled to collect the
sales tax as an agent of the Crown pursuant to the relevant pro-
visions of the Special War Revenue Act, Cap. 179, R.S.C. 1927,
and amendments; that he was in fact not such a person and in
consequence his representation was false and was acted upon
by W. T. Money & Company Limited who paid the tax to the
accused.

A false pretence is defined by section 404 of the Code as

follows:

A false pretence is a representation, either by words or otherwise, of a
matter of fact either present or past, which representation is known to the
person making it to be false, and which is made with a fraudulent intent
to induce the person to whom it is made to act upon such representation.

On an analysis of this section four essentials are found necessary
to meet its requirements. These essentials are in my view cor-
rectly stated in Crankshaw’s Criminal Code, 6th Ed., 472, as

follows:

1. There must be a representation, by words or otherwise, that something
exists which does not exist, or a representation, as having happened or
having existed, something which has not happened or has not existed.

2. The offender must have known, at the time of making the false state-
ment or representation, that it was false;

3. The goods or money in question must have been parted with in conse-
quence of and through the false representation; and

4, The false statement or representation must have been made with intent
to defraud.

With respect it is my view of the evidence that it falls far
short of complying with these essentials of proof. In the first
place the evidence is by no means certain as to whether or not
the appellant was a “manufacturer’” within the meaning of the
said Aet, nor is it clear that in law he was a person who would
not have the right, as a manufacturer, to collect the sales tax.
There is indeed a marked difference of opinion on that point
between the Crown officials. George V. Brown an officer of the
Department of National Revenue in charge of excise collections
(which includes sales tax) at Vancouver, gives the following
evidence:

Do you know this that there has been just an awful fuss kicked up
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between your department in Vancouver and the department at Ottawa about
this transaction, and a great number of letters have passed? Yes.

You people here were maintaining there was no offence and Ottawa was
maintaining there was? Yes, but I still haven’t any knowledge of it, of
the details.

William B. Anderson, excise auditor with the Department of
National Revenue Sales Tax Department billed the appellant
for the amount of sales tax he had collected not only from the
Money Company but from others to whom he had sold canned
mushrooms. The appellant had not paid over the sales tax to
the department and in billing him for the amount owing the
departmental auditor must be taken to have treated him as a
manufacturer who had rightfully collected the sales tax as an
agent of the Crown. With respect to this bill (Exhibit 3) which
amounted to $939.76 for “sale tax arrears per audit” Anderson
said:

That bill includes nothing, in my opinion, for which the Cimbria Packing
Company [the appellant’s company] wasn’t responsible.

—that is as an agent of the Crown entitled to collect the tax.
However, whether or not the appellant was a person, entitled in
law to collect the sales tax he was, in my reading of the evidence,
amply justified in concluding that such was his real position.
In consequence heading 2 of the above analysis of said section
404 is in point. In my view it is clear from the evidence that
the appellant did not make any representation known to him to
be false. In support of that proposition I refer to the evidence
of Brown and Anderson already mentioned and in addition
draw attention to the following passages.

W. T. Money, president of W. T. Money & Company Limited
testified as follows:

Witness, what representations do you say that Mr. Thimsen made to you
that induced you to pay that money to him? I don’t remember any repre-
sentations other than the agreement on the price.

The price? The sales tax.

TuE Court: The price of what? The price and the sales tax.

An agreement on the price and the sales tax. What had the agreement
been about the sales tax? We had no written agreement.

What was the agreement? The different classes of goods were to be
charged at the price which we agreed at; the price they are charged at with
the addition of six per cent. sales tax up to the time it was changed to eight

per cent. and afterwards that was the verbal understanding between us.
That you would pay him the sales tax? Yes.
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Whenever it was in September that you paid this amount? No, I paid
this within a week I would say of the date of the invoice.

Now, at that time you thought—did you not, that Thimsen had the right
to make an invoice out in this way, advising you of the amount of sales tax?
That’s correct.

You certainly must have thought he was the manufacturer and was
selling them to you and was required to pay [collect?] the sales tax? That’s
correct.

Isn’t it just entirely that? We thought that was correct.

The said William R. Anderson testified as follows:
Isn’t it reasonable to suppose that when two men Money and

Thimsen get together and there is this complicated position as to who is
the manufacturer and who isn’t, and they make an agreement, isn’t it
reasonable to suppose both these men were under a misapprehension as to
their Yeal position under the Act? Through mere ignorance on the part of
both, I think.

The said George V. Brown said in his evidence:

And both Money and Thimsen agree that he did that because they thought
that’s what the law required? I can’t say that.

You found that out in your department didn’t you, that that was the real

trouble? Yes.

The appellant himself testified (and he is not contradicted
on this point) that he interviewed an official of the Department
of National Revenue with respect to the matter of sales tax and

his evidence is as follows:

Did they tell you how to do it in Mr. Money’s case? [i.e.,, how to invoice
the sales tax]. They told me right there that the manufacturer is respon-
sible for the sales tax in all events whatsoever.

Did you believe that at that time you were the manufacturer? Certainly.

The question then really comes to this as I see it: Can a man
be guilty of a false pretence when the representation he makes
is at best a mixed question of law and fact and he has valid and
reasonable grounds for believing it to be true? T think not.

I do not consider it mnecessary to deal with the remaining
heads of the requirements of the section at this juncture.

Counsel for the Crown contended before us that the convietion
could be maintained on the ground that the false pretence was
the representation of the appellant that he was a licensed manu-
facturer whereas in fact he was not so licensed. It is to be noted
that the Department of Internal Revenue regarded him as a
person who was entitled to be licensed for in the bill rendered
to him (Exhibit 3 above referred to) he is charged with a licence
fee for the years 1934-35-36. However, in my view the evidence
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of the complainant Money does not permit us to support the
conviction on that ground even if open to us. When asked about

the licence Money replied:
The question of the licence really doesn’t make much difference? When I
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licence or not, I am not responsible.

That is to say he did not act upon any suggested representation
of the appellant that he was in fact the holder of a licence. That
leaves for consideration the ground upon which the learned
magistrate convicted below. That ground appears to be that the
appellant did not turn over to the Crown the sales tax collected
but put it in his company’s bank account and used it to pay his
employees’ wages. The magistrate when convicting the appellant
said in part:

I find the accused guilty. I do not think he is a recidivist or anything
like that. Here is a man who commits a crime and the reason he commits
a crime is because he is not honest, and the reason he was not honest was
because he needed the money, like all the other people who get in trouble
because they have control of some money sometimes which belongs to some-

body else; and they are hard up and use it; intending, of course, to put
it back, and they are not able to put it back. The result is a charge of theft.

As Mr. Orr pointed out below, the case was not one of misappro-
priation and in my view, with respect, the magistrate has fallen
into error when he convicted the appellant of obtaining money
from the complainant by false pretences because the appellant
did not turn over the sums collected to the Crown. Counsel for
the Crown did not attempt to support such a contention before
us, and no doubt for the obvious reason that the appellant was
not charged with defrauding the Crown but of defrauding the
complainant. There are other good and sufficient reasons why
such a position could not be supported, some of which I propose
to elaborate. In the first place a representation or a promise
that something will be done in the future (i.e., that the appellant
would pay over the tax to the Crown) is not within the contem-
plation of said section 404 which is limited to representations of
fact either “present or past.” That seems to me to be a conclu-
sive answer but assuming that we may consider the matter
further then in my view there is nothing in the evidence to
support the contention advanced that when the appellant billed

the complainant with the sales tax he had the then present
8

Sloan, J.A.
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intention of not turning it in to the proper Crown officials. But
assuming that he did have that intention I cannot find anything
in the evidence to suggest that he made any representation to
the complainant and upon which the complainant acted, to the
effect that he (the appellant) would pay over the tax collected
to the Crown. I have not lost sight of the magistrate’s comment
that “he [the appellant] obviously didn’t have any intention of
paying it,” but this observation was made when refusing the
motion of appellant’s counsel to dismiss at the close of the
Crown’s case and before the appellant had given any evidence.
It is difficult for me to understand how at that stage of the case
the magistrate could make any finding as to the state of the mind
of the appellant but be that as it may a perusal of the remarks
of the magistrate when convicting (quoted above) and after
hearing all the evidence indicates to my mind that he did not
altogether adhere to that view at the end of the trial.

Again I would refer to what Money has sworn to as the false
representation upon which he acted, set out above, and to which

I would add the further excerpts from Money’s evidence:

Now, is there anything on that bill, Exhibit 1, which shows that he is
going to turn that money over to the Sales Tax Department? No, it is only
an invoice. V

The real crux of the matter is that he wasn’t paying it in apparently,
that’s what brought it to a head, it wasn’t so much that he didn’t have a
licence? I wasn’t concerned with whether he did or not, it wasn’t any of
my business, I didn’t enquire if he was turning in the sales tax any more
than I enquired if he paid his rent. It never entered my head.

True he stated that if he had known the appellant was not turn-
ing in the sales tax he would not have paid him but that is not
of evidentiary value, in my view, in considering what repre-
sentations the appellant made upon which the complainant acted.
According to Money’s own evidence he did not pay the tax to
the appellant upon any representation of what were the inten-
tions of the appellant. As he said it never entered his head.
Considerable evidence was adduced below with respect to the
destruction of appellant’s books, and his denial to the taxation
officials that he had done any taxable work “except a little mayon-
naise” to which was added for good measure his suggestion to
the complainant that he (the complainant) destroy his records.
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This conduct on the part of the appellant months after the date
of the offence charged is dishonest and reprehensible and was
designed to defeat the Crown officials in their efforts to collect
from him the sales tax he had collected from others.

Such evidence might be relevant in another proceeding if the
Crown sees fit to lay another and different charge against the
appellant but in my opinion it is valueless in the determination of
the present charge now under review. In allowing himself to be
influenced thereby the magistrate with deference, confused the
real and essential issue before him with another quite foreign
to the charge he was trying.

The pretence which Money said induced him to pay the sales
tax was that the appellant represented by the account rendered
that he had the right and responsibility of collecting it. The
retention of it was and is a question, in their present relations,
between the appellant as debtor and the Department of National
Revenue as creditor, and although Mr. Orr advised the magis-
trate in his opening remarks that the Department of National
Revenue was the real prosecutor of this charge Money, the
complainant, when giving evidence said as follows:

Then they [the department officials] asked you to lay this charge against
Thimsen didn’t they? I don’t know whether the Sales Tax Department
asked me, I did it.

As Money said in his evidence I previously quoted above,
the matter of the retention of the moneys by the appellant was
none of his business.

The language of my brother Macpoxarp in Rex v. Jones
and Manlove (1935), 49 B.C. 422, at pp. 426-7, is appropriate

to this ecase. I quote:

A careful perusal of the record and the oral reasons for judgment of the
trial judge show that the only representation alleged to be false relied upon
by the complainant was that she was buying treasury stock rather than
stock owned by Jones either personally or in a representative capacity.
Crown counsel in his opening statement, speaking of the purchase of shares
by the complainant, said: “The main representation—the misrepresentation
which the Crown alleges was made to Miss Church is that she was told those
were treasury shares.”

It is true that particulars were given of twelve other false representations
but four or five of them were abandoned and only in respect to one of them
is there a finding by the trial judge. While he refers to different statements
made to the complainant he finds that on one only did the complainant rely.
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Any number of statements might or might not be false. That is not
material. It must be shown that she relied on the statement complained of
and parted with her money on the faith of it. As stated the trial judge
based his judgment on one allegation only as I read his reasons and as it
conforms with the Crown’s position in opening I am not disposed on the
evidence of the complainant to find de novo that she parted with her money
on the strength of any other representation.

One other matter remains to be mentioned. When the appeal
was opened before us counsel for the Crown and the appellant
requested that we eliminate from our consideration certain
material appearing in the appeal book. This material consisted
of a certain number of accounts rendered by the appellant to
eustomers other than the complainant and from which it appears
that he in a eourse of conduet not only billed the Money Company
with the sales tax but in like manner had consistently billed his
other customers as well. It was pointed out to us that while
Mz, Orr in police court had touched upon these other accounts
in cross-examination of the appellant (notwithstanding objection
by appellant’s counsel) it does not appear from the record that
the said accounts were ever marked as exhibits, and filed below.
We advised counsel that their request would be dealt with after
we had had an opportunity of perusing the record to ascertain
what use had been made below of this material. I have con-
sidered the request for the exclusion of this material and have
concluded that both counsel were right in asking us to disregard
it as part of the record. I consider that no valid criticism can
be levelled at counsel for their action. To my mind Crown
counsel is to be commended bearing in mind (as my brother
Macpoxarp said in Rex v. Jones and Manlove, supra, p. 427)
“the necessity for precision in eriminal matters.” When dealing
with questions of evidence of this nature in criminal trials where
the liberty of the subject is at stake I would not hesitate to
exclude from the record anything concerning which any doubt is
raised by responsible Crown counsel as to the right of its inclu-
sion. If the Crown wishes to rely upon documentary evidence
then it should be properly and not irregularly put upon the
record.

On the other hand if this material is to be considered then, in
my opinion, it assists the appellant and not the Crown because
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it indicates a course of conduct consistent with his view that he  C- A
was, in fact and law, a manufacturer responsible for the collec- 1940
tion of the sales tax. Rex
In the result and with deference to contrary views I would 0.
. . THIMSEN
allow the appeal and set aside the conviction on the ground that
it is unreasonable and cannot be supported, having regard to St ¥4
the evidence.
O’Harrorax, J.A.: In my view the evidence falls far short
of establishing that the representation upon which the prosecu-
tion relied was false to the knowledge of the appellant. His
conviction for obtaining money under false pretences should be
quashed accordingly. If anything further need to be said, I am
in agreement with the judgment of my learned brother Sroax.
Appeal allowed, Macdonald, J.A. dissenting.
REX v. CARMICHAEL. C.A.
1940
Cuse stated—Appeal—Offence under Government Liquor Act—dJurisdiction— .
R.8.B.C. 1936, Cap. 160, Sec. 104; Cap. 271, Sec. 77 et seq. April 1,9,
The accused was declared an interdicted person under the provisions of the ff“‘ e Cate
Government Liquor Act on June 29th, 1937. On the 21st of July, 1939, ?ﬁ d fﬁ ;Y;, 53
said interdiction order was set aside in the County Court of Yale. On ;’ ’; e »

the 9th of August, 1939, accused was convicted by the stipendiary magis- =E

trate for Yale “for that he unlawfully did, as an interdicted personm,
have in his possession or under his control, liquor.” On appeal by way
of case stated, it was held that in the absence of an afidavit of merits
under section 104 of the Government Liquor Act, he had no jurisdiction
to entertain the matter.

Held, on appeal, reversing the decision of MaNsoxw, J., that an appeal con-
templated by said section 104 must be interpreted as limited to an
appeal to the county court under the provisions of section 77 et seq. of
the Summary Convictions Act. An appeal by way of case stated is
limited to questions of law, and in the absence of precise statutory
requirement it is not a condition precedent to the determination of a
question of law that an appellant must take his oath as to what the
law is on the subject before the Court.

MacpoNaLp, J.A,, while agreeing that an affidavit of merits was not required
dissented as to the disposal of the case.
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APPEAL by accused from the order of Maxsox, J. of the 7th
of December, 1939, dismissing an appeal, by way of case stated,
and that the conviction made by the stipendiary magistrate for
the county of Yale “for that he, the said Albert Edward Car-
michael on the 26th day of July, A.D. 1939, at or near Oliver,
in the county of Yale, . . . , unlawfully did as an inter-
dicted person have in his possession or under his control, liquor,”
be affirmed.

The appeal was argued at Vancouver on the 1st of April, 1940,
before Macvonarp, Sroavw and O’'Havroraw, JJ.A.

McAlpine, K.C., for appellant: In this case the defendant
was interdicted in June, 1937, but on the 21st of July, 1939,
the interdiction order was set aside by His Honour Judge
Krrrey. On the 9th of August following, Carmichael was con-
vieted for that he, an interdicted person, had liquor in his posses-
sion. An appeal was taken by way of case stated, and it was
held by Mansox, J. that in the absence of an affidavit of merits
under section 104 of the Government Liquor Act, he had no
jurisdiction. As an appeal by way of case stated is confined to a
question of law only, it does not come within said section 104 of
the Government Liquor Act.

H. W. McInnes, for the Crown, referred to Rex v. Macdonald,
[1922] 2 W.W.R. 166; The Queen v. Robert Simpson Com-
pany, Limited (1896), 2 Can. C.C. 272.

Cur. adv. vult.
9th April, 1940.

Macponarp, J.A.: The appeal is allowed, and the matter
remitted to Mr. Justice Maxsox to answer the questions sub-
mitted in the case stated, as, contrary to the view expressed by
him, he had jurisdiction to do so.

I dissent from this disposal of the case on the ground that we
ought to do now what the trial judge should have done and dis-
pose of it finally; there can be no question of our right and
power to do so. Two questions of law remain to be dealt with:
or rather one only because one of them, viz., the alleged necessity
of an affidavit on the merits has been decided; it was necessary
to do so to decide that the judge had jurisdiction. One question
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of law therefore alone remains, viz., the effect of an order made
by a county court judge setting aside the interdiction order: is it
effective when pronounced or only when notice of the decision
was given under the provisions of the Government Ligquor Act?
We have all the facts before us in the case stated, and it is only
a question of the construction of a section in the Act and a
decision on a point of law. Our decision would determine
whether or not the conviction should be affirmed or set aside. To
send it back for determination by Maxsox, J., possibly involving
another appeal is, I think, with deference, an unnecessary delay
and expense in respect to a very trifling appeal. As it is to be
remitted, however, I will not state my own conclusion on this
question of law.

Sroax, J.A.: This appeal comes before us under the follow-
ing circumstances: On the 29th of June, 1937, Albert Edward
Carmichael the appellant herein was by order of J. H. Mitchell,
Esquire, stipendiary magistrate, declared an interdicted person
pursuant to the relevant sections of the Government Liquor Act
(now R.S.B.C. 1936, Cap. 160). On the 21st of July, 1939,
the said interdiction order was set aside by His Honour Judge
Kerirey. On the 9th of August, 1939, the said Carmichael was

convicted by stipendiary magistrate Mitchell

for that he, the said Albert Edward Carmichael on the 26th day of July,
AD. 1939, . . . , unlawfully did as an interdicted person have in his
possession or under his control, liquor.

From this conviction an appeal was taken by way of a case
stated which came before Mr. Justice Maxsox who held that in
the absence of an affidavit of merits under section 104 of the said
Government Liquor Act he had no jurisdiction to entertain the
matter. The appellant now invites us to say that Mawnsox, J.,
was in error. With deference I think he was.

True, as the learned judge below said, a proceeding by way
of case stated is an appeal. The Legislature states it to be so in
the Summary Conviections Act sections which deal with the
subject of stating a case (see e.g., section 89, subsection (4) of
Cap. 271, R.S.B.C. 1936), but that does not end the inquiry.
The substantial question is whether an appeal by way of case
stated is an appeal within section 104 of the said Government
Liquor Act which reads as follows:
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104. No appeal shall lie from a conviction for any violation or contra-
vention of any of the provisions of this Act unless the party appealing shall
within the time limited for giving notice of such appeal make an affidavit
before any Justice that he did not by himself or by his agent, servant, or
employee, or any other person, with his knowledge or consent commit the
offence charged in the information; and such affidavit shall negative the
charge in the terms used in the conviction, and shall further negative the
commission of the offence by the agent, servant, or employee of the accused,
or any other person, with his knowledge or consent; which affidavit shall be
transmitted with the conviction to the Court to which the appeal is given.
Where the party appealing is a corporation, the affidavit may be made by
any officer or director of the corporation having a personal knowledge of
the facts.

In my opinion with deference it is not. An appeal by way of
a case stated is limited to questions of law. In the absence of a
precise statutory requirement compelling me to do so I am
unwilling to believe that the Legislature insists as a condition
precedent to the determination of a question of law by a Court
that a lay appellant must take his oath as to what the law is on
the subject. The “appeal” contemplated in said seetion 104
must be interpreted in my view as limited to an appeal to the
county court under the provisions of section 77 et seq. of the
said Summary Convietions Act. In that kind of appeal, which
is a hearing de novo, the affidavit of merits puts the facts in issue
and the possibility of a perjury charge may well act as a deter-
rent to frivolous and groundless appeals on fact. However, to
bar an appellant from his appeal on a question of law alone
unless he swears to what the law is as a condition precedent to
being heard is a theory to which I will not subseribe unless
forced to do so by unmistakable legislative direction. That
direction is absent in said section 104 of the Government
Liquor Act.

Counsel drew our attention to Rex ex rel. MeDougall v. Army
& Navy Veterans Association of Regina, [1926] 3 W.W.R. 695.
If in point at all it is of assistance to the appellant becaunse in
the Saskatchewan Liquor Aect it is specifically enacted that an
aflidavit of merit is a condition precedent to a case stated on a
point of law alone. In the absence of a statutory definition of
“appeal” in our Act it must be construed, in my opinion, in a
manner favourable to the subject and not as an impracticable
limitation of the vight of appeal on questions of law alone.
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The learned judge below after holding that he had no juris-  C-A
diction to entertain the appeal affirmed the conviction. I take 1940
it that his affirmation of the conviction is to be regarded under ..
the circumstances as inadvertent and I content myself by saying v

that the appeal must be allowed and the case stated referred CABMICHAE.
back to him so that he may hear and determine the question of ~Sloam -4
law stated in the case in the exercise of that jurisdiction which
he, with respect, in error held he did not possess.
O’Harroraw, J.A.: I am in agreement with the reasons for
judgment of my learned brother Sroax.
Appeal allowed, Macdonald, J.A. dissenting in part.
REX v. MILLER. C.A.
1940

Criminal law—Conspiracy—Evidence—Unlawful common design—Rule as
to evidence consistent with innocence or guilt of accused—Question of Mar.5,6,7,

8,11, 12, 13;
fact—Appeal. April 12,

On a conspiracy charge the question is not whether there has been participa- 6 A
tion in acts, but a common design. The acts are links in a chain of -
collateral circumstance from which the common design may be inferred. R v Gresdmnn
They are merely incidental to the object or means of effecting it; the |o8 Ccc. 1S3
external manifestation of the intent and purpose of each conspirator.
The evidence adduced by the Crown is of such a character that the learned
trial judge could legally and properly draw therefrom the inference of
a common unlawful design between the accused and one MecLeod to

G e T
manipulate the two companies in question to the detriment of the Z{;‘;‘f]i ;’:kxs??
shareholders and the public, and to their own wrongful advantage and S

gain. When once this is established the further question whether guilt

ought to be inferred in the premises is one of fact within the province M

of a jury, and the trial judge by virtue of section 835 of the Criminal ’

Code was sitting as a jury. The appeal should therefore be dismissed. € & ehw

LC e (w)w
APPEAL by accused from his conviction by McIzrosu, vT ¢a)
Co. J. on the 1st of December, 1939, on the charge —
that he, the said S. W. Miller, between the 1st day of January, A.D. 1936, and
the 31st day of December, A.D. 1938, at the city of Vancouver, . . .
British Columbia, unlawfully did agree and conspire with J. W. R. McLeod,
and with each other, and with divers other persons unknown, to defraud
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the public and the shareholders of Freehold Oil Corporation Limited and
Hargal Oils Limited, public companies, by deceit, falsehood and other
fraudulent means, to wit: By manipulating the stock, credit and assets
and by causing to be made false entries in books, balance sheets and
records of the said Freehold Oil Corporation Limited and the said Hargal
Oils Limited, to their own wrongful advantage and gain and to the detri-
ment of the shareholders of the said Freehold Oil Corporation Limited
and the said Hargal Oils Limited, and the public, contrary to the form
of the statute in such case made and provided.

The appeal was argued at Vancouver on the 5th to the 8th
and on the 11th to the 13th of March, 1940, before MacpoNaLp,
St.oax and O’Harroraw, JJ.A.

McCrossan, K.C., for appellant: This is a charge under sec-
tion 444 of the Criminal Code. Accused is charged with con-
spiracy with one McLeod to defraud Freehold Oil Corporation
and Hargal Oils. No one of the overt acts was criminal in itself,
but it is alleged that when accumulated they constituted an
offence. As to discharge of debt of Miller, Court & Co. to Hargal
Oils, and acceptance by Hargal Oils of the collateral security
see Burland v. Farle, [1902] A.C. 83; Foss v. Harboltle
(1843), 2 Hare 461; Low v. Bouverie, [1891] 3 Ch. 82, at p.
105; Halsbury’s Laws of England, 2nd Ed., Vol. 13, p. 472;
Begley v. Imperial Bank of Canada, {19351 S.C.R. 89; Clarke
and Chapman v. Hart (1858), 6 H.L. Cas. 633, at p. 656; La
Bangue Jacques-Cartier v. Le Banque d’Epargne de la Cite et
du District de Montreal (1887), 13 App. Cas. 111. On the
question of misdirection and non-direction see Brooks v. Regem,
48 Can. C.C. 333, at p. 358; [1927] S.C.R. 633; Rex v.
Nicholson (1927), 39 B.C. 264, at p. 270; Rex v. Broadhurst
(1918), 13 Cr. App. R. 125, at p. 130. On the loss of a docu-
ment see Halsbury’s Laws of England, 2nd Ed., Vol. 13, p. 648;
Phipson on Evidence, 7th Ed., 518 and 525. There is no fraud
provén and no conspiracy, everything was done openly. There
was no mens rea: see Rex v. Bowen (1930), 43 B.C. 507,
at p. 511; 1 Sm. I1.C., 13th Ed., 140-2; Allen v. Flood,
[1898] A.C. 1, at p. 96; Mayor, &c., of Bradford v. Pickles,
[1895] A.C. 387. As to the cancellation of underwriting agree-
ment between Miller, Court & Co. and Freehold Oil Company
and the payment of a refund, that there is a guilty mind in this
transaction is clearly beyond the ordinary layman: see Abrath



LV.] BRITISH COLUMBIA REPORTS.

v. North Eastern Railway Co. (1883), 11 Q.B.D. 440, at p.
455; Halsbury’s Laws of England, 2nd Ed., Vol. 22, pp. 20-1;
Bostock v. Ramsey Urban District Council (1899), 16 T.L.R.
18, at p. 19; Johnson v. Emerson (1871), L.R. 6 Ex. 329, If
he was wrong he was wrong on a point of law: see Russell on
Crimes, 9th Ed., Vol. 1, pp. 44-5. (. Roy Long was employed
and there was error in his failing to pass upon the legality of
the agreement: Brice on Ultra Vires, 3rd Ed., 60-1; Halsbury’s
Laws of England, 2nd Ed., Vol. 5, p. 404; Ooregum Gold
Maining Company of India v. Roper, [1892] A.C. 125, at p. 133;
The North-West Electric Co. v. Walsh (1898), 29 S.C.R. 33,
at p. 47; Wegenast on Canadian Companies, p. 154, as to ultra
vires transactions; Sinclair v. Brougham, [1914] A.C. 398;
Union Bank of Canada v. A. McKillop & Sons Limited (1913),
30 O.L.R. 87, at p. 97; Niagara Public School Board v.
Queenston Women’s Institute, [1926] 4 D.L.R. 13; Irish
Provident Assurance Co., Litd. v. Kavanagh, {19307 LR.
231 (n.) ; Gnaedinger & Sons v. Turtleford Grain Growers Co-
operative Ass'n., Lid. (1922), 63 D.L.R. 498; Trades Hall Co.
v. Erie Tobacco Co. (1916), 29 D.L.R. 779, at pp. 789-91;
Andrews v. Gas Meter Company, [1897] 1 Ch. 361; Waverley
Hydropathic Co., Limited v. Barrowman (1895), 23 R. 136,
at p. 141. It was not an executed contract. It was executory
in terms. That is the outstanding point: see Buck v. Robson
(1870), L.R. 10 Eq. 629. As to McLeod’s trading transactions,
Miller was not connected with them. Miller was an underwriter.
There is no proof of conspiracy: see Halsbury’s Laws of Eng-
land, 2nd Ed., Vol. 9, p. 581; Richards v. Verrinder (1912),
17 B.C. 114, at p. 120; Fraser v. Regem, [1936] S.C.R. 296;
Rexv. Segal, [1925] 4 D.L.R. T62, at p. 765 ; Rex v. Nakirniak,
[1931] 2 W.W.R. 604, at pp. 618-9; Rex v. Newbery (1931),
23 Cr. App. R. 105; Reg. v. Boulton (1871), 12 Cox, C.C. 87,
at p. 935 Rea v. Goodfellow (1906), 11 O.L.R. 359.

A. Alexander, on the same side: There was nothing irregular
in obtaining control of Freehold Oil, and an investigation was
necessary in the course of putting the company on its feet. The
expenditures were justified. As to sale of Hargal Oils shares,
there is direct evidence that Miller knew nothing of the trading
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transactions of Hargal Oils. As to the Court option, there was
evidence that accused asked one Logan to assign the agreement
to McLeod, but there is nothing to connect Miller with any
benefit McLeod received from this.

Soskin, for the Crown: Drawing inferences is a question of
fact and not of law: see Gauthier v. Regem (1931), 56 Can.
C.C. 113. Where the set of facts are such that an inference can
be drawn of guilt, the burden is east upon the accused: see Rex
v. Bottomley (1922), 16 Cr. App. R. 184, at p. 191; Picariello
et al. v. Regem (1923), 39 Can. C.C. 229, at p. 237; Rex v.
Primak (1930), 53 Can. C.C. 203, at p. 205. In March, 1929,
Miller agreed to purchase 100,000 shares of Freehold Oil at
$1.50 per share. He paid $78,000 and took 52,000 shares.
There was a balance of $72,000 due and 48,000 shares to be
taken up. Subsequently on getting control of Freehold Oil the
company released him from taking up the balance, and later
gave him a refund on the stock he had purchased. In 1936, by
means of getting proxies, he and McLeod got control of Freehold
Oil at a meeting of the company at Calgary. The control of
Freehold Oil was obtained through proxies obtained by nominees
who had no beneficial interest in the shares registered in their
names. When in control a resolution was passed authorizing an
investigation at a large expenditure, which was unnecessary, and
Miller and MelLeod received over $5,000 between them for their
services in connection with the investigation. There was no
authority for the investigation: see Paradis v. Regem, [1934 ]
S.C.R. 165, at p. 168; Rex v. Simington et al. (1926), 45 Can.
C.C. 249. On the findings of the learned trial judge see
Palmer’s Company Law, 16th Ed., 181; Belyea v. The King,
[1932] S.C.R. 279, at pp. 286-8; Reg. v. Connolly and
McGreevy (1894), 1 Can. C.C. 468, at p. 484. That inferences
may be drawn from the evidence see Reinblatt v. Regem (1933),
61 Can. C.C. 1, at p. 35 I'raser v. Regem (1936), 66 Can. C.C.
240, at p. 244, Miller made the balance sheet of Freehold il
show money that the company did not have, and he knew that
Freehold Oil had a block of Hargal Oils stock: dshhurst v.
Mason (1875), L.R. 20 Eq. 225, at p. 234. On the Court
option, leave was given to list 800,000 shares of Freehold Oil
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for sale and an option was given to one Court who assigned it to
one Logan, who on the request of Miller assigned it to McLeod.
Sales were made of all but 155,000 shares, which could not be
sold and were unloaded on Hargal Oils. MecLeod received
$6,000 in commissions and there was a loss of $9,000 to Free-
hold Oil: see In re London and Globe Finance Corporation
Ltd., [19037 1 Ch. 728, at p. 732; Rex v. Newton and Bennett
(1918), 23 Cox, C.C. 609; Rewx v. Hopley (1915), 11 Cr. App.
R. 248; Girvin v. Regem (1911), 45 S.C.R. 167, at p. 169.
On the drawing of inferences from the evidence see Rex v.
Schwartzenhauer (1935), 50 B.C. 1, at p. 10; Rex v. Kolberg
(1935), 51 B.C. 535. There were the many matters in which
they were interested, namely, control of Freehold Oil, the trans-
actions surrounding the Marjon well, using Freehold Oil to
control Hargal Oils trading transactions, remuneration received
by Miller when a director, false balance sheet of Freehold Oil.
They all combine to establish conspiracy.

McCrossan, in reply, referred to Woolmington v. Director of
Public Prosecutions (1935), 256 Cr. App. R. 72, at pp. 94-5;
Paradis v. Regem, [1934] S.C.R. 165; Rex v. Bowen (1930),

43 B.C. 507.
Cur. adv. vult.

On the 12th of April, 1940, the judgment of the Court was
delivered by

Sr.oax, J.A.: The appellant Miller was convicted by Iis
Honour the late Judge McIxrtosm of conspiring with one
MecLeod to defrand the public and shareholders of Freehold Oil
Corporation Limited and Hargal Oils Limited (two Dominion
public companies) “by deceit, falsehood and other fraudulent
means”’ to wit:

By manipulating the stock, credit and assets and by causing to be made
false entries in books, balance sheets and records of the said Freehold Oil
Corporation Limited and the said Hargal Oils Limited, to their own wrong-
ful advantage and gain and to the detriment of the shareholders of the said
Freehold Qil Corporation Limited and the said Hargal Oils Limited, and
the public, contrary to the form of the statute in such case made and
provided.

The Crown adduced in evidence a great mass of circumstance

relevant to and connected with the various transactions which
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form the subject of the accusation. From this evidence which
included independent but co-operative and eircumstantial acts
the Court below was satisfied that Miller and McLeod acted in
concert in furtherance of and consequent upon an unlawful
common design.

The submissions of counsel for the appellant may be com-
pendiously summed up to mean that in so far as there was direct
and immediate participation between Miller and McLeod in any
overt acts such acts were lawful both in the means used and the
ends achieved. On the other hand it is said that, so far as the
falsification of the Freehold balance sheet is concerned, such
was not done with fraudulent intent or, alternatively, that it
was McLeod’s act and not Miller’s.

With respect, in my view, the submissions of the appellant,
while ably argued, cannot succeed before us. On a conspiracy
charge the question is not whether there has been participation
in acts but in a common design. The acts are links in a chain
of collateral circumstances from which the common design may
be inferred. They are merely incidental to the object or means
of effecting it; the external manifestation of the intent and
purpose of each conspirator. As Rinfret, J. said in delivering
the judgment of the Court in Paradis v. Regem, [1934] S.C.R.
165, at p. 168:

Conspiracy, like all other crimes, may be established by inference from
the conduct of the parties. No doubt the agreement between them is the
gist of the offence, but only in very rare cases will it be possible to prove
it by direct evidence. Ordinarily the evidence must proceed by steps. The
actual agreement must be gathered from “several isolated doings,” (Kenny—
“Outlines of Criminal Law,” p. 204) having possibly little or no value taken
by themselves, but the bearing of which one upon the other must be inter-
preted; and their cumulative effect, properly estimated in the light of all
surrounding circumstances, may raise a presumption of concerted purpose
entitling the jury to find the existence of the unlawful agreement,

As McLeod is facing his trial upon charges arising out of the
circumstances enquired into in Miller’s trial T deem it inadvis-
able to enter into a close analysis of the facts. It is sufficient to
say that in my opinion the evidence adduced by the Crown is of
such a character that the learned judge below could legally and
properly draw therefrom the inference of a common unlawful
design between Miller and MecLeod to manipulate these two
companies to the detriment of the shareholders and the public
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and to their own wrongful advantage and gain. When once that
is established

the further question whether guilt ought to be inferred in the premises is
one of fact within the province of the jury:

Fraser v. Regem, [1936] S.C.R. 296, at p. 301. The learned
trial judge by virtue of section 835 of the Code was sitting as a
jury—Rex v. Bush (1938), 53 B.C. 252. And see Rex v.
McDonald, [1939] 4 D.L.R. 877; Rex v. Hanna, {19407 1
D.L.R. 487.

With reference to the appellant’s submission that it was not
shown that the Freehold balance sheet was falsified with fraud-
ulent intent the law presumes an intention to defraud if it was
intended, as it was here, that such false balance sheet should
influence and be acted upon by those it was designed to reach.
Reg. v. Birt (1899), 63 J.E. 328; Girvinv. Begem (1911), 45
S.C.R. 167, at 169. In addition and apart from any such pre-
sumption there was evidence in my opinion from which the
learned trial judge could find, as he did, that one reason at least
for the falsification of the Freehold balance sheet was to induce
the Vancouver Stock Exchange to permit the listing of a certain
issue of treasury shares of Freehold for publie trading. The
use of a delusive balance sheet in the successtul effectuation of
that purpose would be clearly fraudulent. The Queen v. Aspinall
(1876), 2 Q.B.D. 48.

The Freechold balance sheet disclosed cash assets of some
$40,000 which it did not possess, and did not disclose its holding
of some 203,000 Hargal shares which it did possess. This
untrue cash position was made possible by crediting the company
with the sum of $40,000 which McLeod borrowed from Miller,
his co-director in the two companies and his associates with
whom he acted jointly in obtaining control of the two companies,
and in carrying out certain stock-trading transactions of and
between the two companies. Viewed in the light of all surround-
ing circumstances the inescapable inference is that the falsifica-
tion of the Freehold balance sheet formed part of the concerted
purpose and unlawful common design upon which the Crown
relied in proof of the conspiracy charged. True the Crown
called Mrs. Lytle, Miller’s former secretary, and her evidence
was to the effect that she advanced the said sum of $40,000 to
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MecLeod during Miller’s absence from Vancouver and in further-
ance of a long distance telephone conversation she had with
Miller, the details of which she does not remember. She testified,
however, that MecLeod did not tell her for what reason he
requested the advance. This evidence of Mrs. Lytle’s, standing
alone, does not, in my opinion, go far enough to displace “in the
light of all surrounding circumstances” the “presumption of
concerted purpose entitling the jury to find the existence of the
unlawful agreement.” (Paradis’s case, supra).

It is also submitted by counsel for the appellant that the
learned trial judge misdirected himself on the facts in that he
ought to have held that as they were of a circumstantial character
they were as consistent with innocence as with guilt and in
consequence the accused was entitled to the benefit of the doubt.
However, in my opinion, when the learned trial judge found the
appellant guilty beyond a reasonable doubt it must be implicit
in that finding that he eliminated all possibility of Miller’s
innocence as a rational inference to be drawn from the facts
believed by him. Fraser v. Begem, supra, at 302.  As Rinfret,
J. said in that case and on the same page:

[his] verdict is equivalent to a finding that the inferences to be
drawn from the evidence were consistent with the guilt of the [appellant],

and inconsistent with any other reasonable conclusion, and that is to say:
with the absence of guilt.

And as I pointed out above what inferences ought to be drawn
are questions of faet for him.

We eannot assume that the “innocent hypothesis rule” was
not present in the mind of the learned trial judge—ZRex v. Bush,
supra, and Rex v. Tolhurst, [1939] 4 D.L.R. 696. And it is
not without interest to note his familiarity with 1t for in Rex v.
Cameron, Celona and Barrack (1935), 50 B.C. 179, at p. 193
he applied the rule and acquitted the accused who, in that case,
had heen charged with conspiracy.

As I can find no substantial misdirection, and as the evidence
amply supports the reasonable inferences drawn by the learned
trial judge, I can see no ground which would justify our inter-
ference with his verdiet. I would therefore dismiss the appeal.

Appeal dismissed.

Solicitors for appellant: T'iffin & Alexander.
Solicitor for respondent: M. Soskin.
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1940
Natural Products Marketing (British Columbia) Act—Order in council— April 112
Scheme to control marketing vegetables—Order of B.C. Coast Vegetable pric L, 18
Marketing Board—Charge of transporting potatoes without @ licence— d,)“ V=4

Accused carrying potatoes for his own use—R.S.B.C. 1936, Cap. 165, T areMypn

Sec. 4 Cipee] s ool 7.3 3/’

s BC R €7D

The accused visited a farm in Point Grey and there obtained three sacks sy €C 0 BY
of potatoes which he had in his passenger car when he was stopped by e

an inspector of the B.C. Coast Vegetable Marketing Board in the city
of Vancouver. The three sacks of potatoes in the car were for accused’s
own use and for the use of two men who were driving with him. The
accused was charged that he unlawfully did transport potatees without
first having obtained a licence so to do. The charge was dismissed by
the magistrate, and an appeal by way of case stated to a judge of the
Supreme Court was dismissed.

Held, on appeal, reversing the decision of Fisuer, J. (McQuargig, J.A. dis-
senting ), that order 9 (¢) of the B.C. Coast Vegetable Marketing Board
reads: “No person shall pack, transport, store and/or market the
regulated product within the area, without first obtaining a licence from
the Board so to do.” By section 4 of the Natural Products Marketing
(British Columbia) Act and section 19 of the scheme to control and
regulate marketing, the board has legislative sanction for the making of
said order 9 (c¢) which in effect is the regulation of the transportation of
a natural product by way of a licensing system in aid of the effectuation
of the “scheme,” and on its fair construction it covers the breach com-
plained of herein.

APPEAL by the Crown from the order of Fisuer, J. of the 9th
of February, 1940. The accused was charged that he

at the city of Vancouver, and within the area deseribed in the British
Columbia Coast Vegetable Scheme authorized under the Natural Products
Marketing (British Columbia) Act, on the 6th day of July, 1939, unlawfully
did transport potatoes without first having obtained a licence so to do.

Section 4 of said Act gives the Lieutenant-Governor in Couneil
authority to establish schemes for the control and regulation of
the transportation, packing, storage and marketing of natural
products, and to constitute boards to administer such schemes,
and may vest in the boards any powers considered necessary to
enable them effectively to control and regulate the transportation,
packing, storing and marketing of any natural product within
the Provinee, and to prohibit such transportation, packing, stor-
age and marketing. By section 19 of said scheme the B.C. Coast
9
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Vegetable Marketing Board is empowered to regulate and control
in any respect or in all respects the transportation, packing,
storing and marketing or any of them, of the regulated product,
including the prohibition of such transportation, packing, storing
and marketing or any of them, in whole or in part. Order 9 (c)
passed by the board reads:

No person shall pack, transport, store and/or market the regulated product
within the area, without first obtaining a licence from the Board so to do.

The accused had been out to somebody’s farm in Point Grey in
his car, a passenger-car, and not a truck, where he had obtained
three sacks of potatoes, which three sacks he had in his car when
he was stopped by an inspector of the board while driving along
a street in the city of Vancouver, and within the area described
in the scheme. The accused had no licence from the board to
transport potatoes. The three sacks of potatoes in the accused’s
car were for his own use, and for the use of the two men who
were with him in the car. e was not in the business of buying
and selling or trucking or storing potatoes. It was ordered that
the charge be dismissed.

The appeal was argued at Vancouver on the 1st of April, 1940,
before Macpowarp, McQuarrie and Sroaw, JJ.A.

Norris, K.C., for appellant.
Mellish, for respondent.
Cur. adv. vult.

12th April, 1940.

Macpoxarp, J.A.: There is ample authority under section 4
of the main Act (R.S.B.C. 1936, Cap. 165) for the order of
the board No. 9 (¢) and on its fair construction it covers the
breach complained of herein. That section provides for the
control and regulation in any or all respects of the transportation,
packing, storage and marketing of natural produects. Any
powers necessary or advisable to enable the board to effectively
exercise such control is given. It cannot be effectively controlled
if all inclined to do so may obtain potatoes in small or large
quantities to an unlimited extent for their own use. This con-
ceivably might include hundreds of users obtaining their sup-
plies direct, and not through ordinary marketing channels thus
seriously interfering with regulation and control. By section 19
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of the scheme also the board may control transportation “in any
vespect or in all respects.” It is doing so by enacting order 9 (c¢).
Two classes are affected and provided for, viz., those engaged in
“transporting,” etc., and those who merely transport for their
own use or for other purposes. Order 9 (¢) deals with the
latter class.

I would allow the appeal.

McQuarrig, J.A.: With deference I must dissent from the
judgment of the majority of the Court. I would dismiss the
appeal for the reasons stated by Fisuer, J.

Sroaw, J.A.: This is an appeal from an order of Frsuer, J.,
dismissing an appeal by way of a case stated by police magistrate
Wood for the city of Vancouver. This same matter came before
us on November 28th, 1939, on appeal from Frsuer, J., when
we directed that the case be remitted to Mr. Wood for restate-
ment. Mr. Wood having complied with our direction the ques-
tions for determination were again referred to Fisuer, J., who
affirmed his previous view of the matter and it now reaches this
Court for the second time. During the argument I was some-
what ecritical of the course pursued by the appellant in taking
the restated case back to Mr. Justice Fisurr. Upon further
consideration it is my present opinion that such eriticism was
undeserved and that the course adopted was quite proper. As I
understand the practice two courses are open to us—the one to
remit the case for further particulars to be supplied to us by
the magistrate, the other to remit it for restatement without
specific direction that it remains in our Court. I find on exam-
ination of the judgment that we followed this latter course
herein thereby making the order ourselves for restatement that
we thought the learned judge below ought to have made: thus
the restated case was properly brought before him for further
adjudication.

The respondent Lee Sha Fong was charged that he
at the ecity of Vancouver, and within the area desceribed in the British
Columbia Coast Vegetable Secheme authorized under the Natural Products
Marketing (British Columbia) Act, on the 6th day of July, 1939, unlawfully
did transport potatoes without first having obtained a licence so to do,

contrary to the form of the statute in such case made and provided and
orders pursuant thereto.
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Magistrate Wood dismissed the said charge holding that on
the facts the respondent did not in law require a licence. Mr.
Justice Fisugr affirmed the ruling of the magistrate.

The facts are simple. The respondent visited a farm at Point
Grey and had there obtained three sacks of potatoes which he
had in his passenger-car when he was stopped by an inspector
of the British Columbia Coast Marketing Board in the city of
Vancouver. Two men were with the respondent and the potatoes
were for their own use. It was conceded that we must view
this case on the understanding that the potatoes in question were
to be used as food by the respondent and his eompanions and
that the respondent was not engaged in the business of buying,
selling, storing nor transporting potatoes. The respondent in
fact has no licence from the board to transport potatoes.

The relevant order of the board is 9 (¢) which reads as follows:
[already set out in statement.]

The respondent in support of the finding below contended
that said order 9 (¢) in the absence of legislative sanction was
ultra vires the board. Alternatively it was submitted that if
authorized by the said Act the order is limited in its application
to persons who are engaged in the business of marketing and
transporting potatoes as a step in such marketing process.

Counsel for the appellant submitted that ample authority is
delegated to the Lieutenant-Governor in Council and by it vested
in the board to make such order and that such order must be
given its plain meaning otherwise if potatoes are permitted to
be transported to Vancouver from contiguous farms by unlicensed
consumers orderly marketing of that natural product would be
imperilled.

With great deference to the learned judge below and to Mer.
Wood it is my opinion that the contentions of the appellant must
sueeeed.

Section 4 of the said Act arms the Lieutenant-Governor in
Council with authority to vest in the board:
any powers considered noéosmwy or advisable to enable them effectively to
control and regulate the transportation, packing, storage, and marketing

of any natural produets within the Provinee, and to prohibit such trans-
portation, packing, storage, and marketing in whole or in part,
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By section 19 of the scheme the board is empowered by the

Lieutenant-Governor in Couneil to

regulate and control in any respect or in all respects the transportation,
packing, storing and marketing, or any of them, of the regulated product,
including the prohibition of such transportation, packing, storing, and
marketing, or any of them, in whole or in part.

By section 4 of the Act and section 19 of the scheme the board
has in my opinion legislative sanection for the making of order
9 (¢) which in effect is the regulation of the transportation of a
natural product by way of a licensing system in aid of the
effectuation of the “scheme.” As pointed out by Lord Atkin in
Shannon v. Lower Mainland Dairy Products Board, [1938]
A.C. 708, at 721:

A licence itself merely involves a permission to trade subject to com-
pliance with specified conditions. A licence fee, though usual, does not
appear to be essential.

I now turn to a consideration of the second contention of respond-
ent, 7.e., that order 9 (¢) under the circumstances cannot apply

to him because he was not engaged in the business of transporting

potatoes but merely taking them to his home for his domestic use.
The respondent submits that “transporting” must be regarded
as an integral part of “marketing” and that as the respondent
was not engaged in marketing the potatoes his transport of them
does not necessitate a licence.

In my view this contention cannot succeed. The orders passed
pursuant to the authority vested in the board by the scheme
divide those requiring a licence into two classifications, t.e.,
those engaged in the business of transporting, marketing and so
on (for which class a licence fee is charged) and those trans-
porting a natural product who are not engaged in so doing as a
business (for which class no licence fee is charged). For

example section 19 (¢) of the scheme empowers the board :

To require any or all persons engaged in the production, packing, trans-
porting, storing, or marketing of the regulated product to register with and
obtain licences from the Board.

Pursuant to this authority order B (2) was passed reading as
follows:

(2) That every person engaged within the area or any part thereof in
producing, packing, transporting, storing and/or marketing the regulated
product shall register with and obtain a licence from the Board unless
exempted by order of the Board, and if such person is a wholesaler, broker,
or retail dealer or trucker, he shall obtain a licence for or in respect of
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each place or branch or business or vehicle operated by him within the area,
and shall pay therefor to the Board the sum or sums specified hereunder:

[here follows schedule of prices].

“Trucker” is defined to mean:

“Trucker” shall mean any person who transports the regulated product
(not grown by him) in or upon any vehicle for the purpose of marketing
the same, but shall not include railroads, or persons operating by means
of water or air transport.

Order 9 (c) set out above deals with the non-trading transport
classification and I am unable to distort the plain meaning of
the language used in order to say that the said order must also
be construed as referring only to transport in the commercial
sense and as a part of a marketing process.

The respondent contends that to give to the language of
order 9 (c) its literal and plain meaning will lead to abuse and
injustice but in the absence of any reasonable alternative

interpretation
& sense of possible injustice of an interpretation ought not to induce judges
to do violence to well-settled rules of construction.

Maxwell on the Interpretation of Statutes, 8th Fd 177,
Counsel for the appellant points out that the exelcise of the

power is necessary to prevent “‘bootlegging” in potatoes and that

in the words of Lord Russell, C.J. in Kruse v. Johnson, [1898]

2 Q.B. 91, at p. 99,

credit ought to be given to those who have to administer [the orders] that

they will be reasonably administered.

If the power is vested in the board to pass order 9 (¢) as I
think it 1s and if it applies to the respondent under the circuin-
stances of this case, as 1 think it does, then another and different
tribunal than the Court must in due course pass upon the
matter of its exercise.

With great respect I would allow the appeal and answer the
questions in accordance with the views I have herein expressed.

Appeal allowed, McQuarrie, J.A. dissenting.



LV.] BRITISH COLUMBIA REPORTS.

THE ROYAL BANK OF CANADA v. QUADRA
GREENHOUSE COMPANY LTD.
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Discovery—Ezamination of corporation’s past officer—Not of right—Not April 8,11.

allowable where officer’s interests mot same as corporation’s — Rule
870¢ (1).

The opposite party cannot examine the past officer of a corporation for
discovery as of right; the Court has a judicial diseretion as to allowing
examination even in the first instance. Leave to examine should be
refused where the past officer would likely be antagonistic to the cor-
poration, either from personal prejudice or from pecuniary interest.

Leave refused to examine the past officer of a bank, who had been convicted
on the bank’s information, and who when the cause of action arose had
been an officer and shareholder of the opposite party, who wished to
examine him.

APPLICATION by defendant for leave to examine one Mar
Leung, as a former officer of the plaintiff. The action was upon
certain notes signed for the defendant by Mar Leung as director
of the defendant and alternatively for money lent thereon. The
defence denied his power to sign for the defendant and also
attacked as illegal an equitable mortgage given to the plaintiff.
Heard by Murery, J., in Chambers at Victoria on the 8th of
April, 1940.

D. M. Gordon, for plaintiff,

Higgins, K.C., for defendant.
Cur. adv. vult.

11th April, 1940.

Mvureny, J.: Application by defendant to examine for dis-
covery one Mar Leung as a former officer of plaintiff under rule
370¢ (1). The said Mar Leung is now in Oakalla Gaol having
been convicted of theft of moneys belonging to plaintiff. The
information which resulted in his eonviction was laid by the
manager of the Douglas Street branch of the plaintiff bank at
Victoria, in which branch the transactions in question in this
case took place. The said Mar Leung is the registered owner of
one-half the issued shares of the defendant company and was
up to the time of his conviction a director of the defendant com-
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pany and so far as appears from the material filed in support of
this application shows is still a director of the defendant com-
pany. Plaintiff opposes the application first on the ground that
the said Mar Leung was not at any time an officer of the plaintiff
bank. TIn another action the Court of Appeal has held that the
said Mar Leung was a former officer of the plaintiff bank and I
find nothing in the material before me that distinguishes the
situation herein from the one passed on by the Court of Appeal.
For the purpose of this decision therefore I am taking it for
granted that he was a former officer of the plaintiff bank. Next
the plaintiff contends that because the said Mar Leung has been
convicted on an information laid by one of its officers of theft
from the plaintiff bank and because he is the owner of one-half
of the issued shares of defendant company and is so far as the
material shows still a director of defendant company, the order
for his examination as a former officer of plaintiff bank should
not be made. Under said rule 370¢ (1), the former officer of a
corporation may be examined by order of the Court or a judge.
Such examination therefore is not a matter of right as is the case
where the person proposed to be examined is a present officer or
servant of the corporation. My view of the language of this rule
is that the Court in considering an application such as the one
before me must exercise judicial discretion in deciding whether
or not the order should be made. The matter is not one of mere
form but one in which the Court or a judge applied to must
exercise judicial functions. This being so I am of the opinion
that it would be against natural justice to make the order asked
for. It would appear that Mar Leung would be likely to be
antagonistic to plaintiff bank as the result of his being con-
victed of theft from it on the information of one of its officers.
He is clearly interested in having the defendant succeed in this
action inasmuch as he is the owner of one-half of its issued
shares. My view is I think supported by the language used in
Pelican Ol & Gas Co. v. The Northern Alberta Gas & Develop-
ment C'o., [1918] 1 W.W.R. 957, and in the cases there cited in
the judgment of Beck, J. These decisions while not made on
rules identical with said rule 370¢ do deal with discovery either
on examination or on interrogatories and as I read them indicate
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that where an application has to be made to a judge in order to
obtain discovery the order should not be made where hostility
or adversity of interest may exist in the person proposed to be
examined.

The application is dismissed with costs.

Application dismissed.

HOY v. GIBSON.

Commission—~Rale of timber holdings—Agreement to share the commission

The

on a sale—Allegation of fraudulent misrepresentation in obtaining a
share——Questions of fact—Findings by trial judge—Parties to the action.

defendant Gibson was agent for Broughton Straits Timber Company
Limited, owners of timber leases on Vancouver Island near Broughton
Straits, and was to receive seven and one-half per cent. commission in
the event of bringing about a sale. Meehan Brothers had cruised the
holdings and being otherwise interested, Gibson agreed with them that
in the event of a sale the commission would be equally divided among
the three of them. The plaintiff received an option to purchase the
holdings from Gibson, contemplating a sale to Pioneer Timber Company
Limited, but the option expired. Hoy then approached Gibson with a
view to getting a share of the commission for his services in case a
sale was made. Hoy, Gibson and the two Meehans then met and on
the 17th of February, 1937, they agreed in writing to share the com-
mission, Gibson two per cent., Hoy two per cent. and the Meehans one
and three-quarters per cent. each. Gibson alleges this division was
made on the statement of Hoy that he would not receive any commis-
sion from the Pioneer Timber Company Limited in case of a sale to
that company. Hoy denies this, that Gibson knew of his relations with
Pioneer Timber Company Limited, which was that he was to get five
cents per thousand feet of timber cut, and that the consideration was
that he was engaged in logging operations in the vieinity of the timber
sold, and in the case of a sale he would have to close down his eamp
and suffer great loss, and that Gibson said he would look after that in
case of a sale. A sale was made to the Pioneer Timber Company
Limited and Gibson paid Hoy $300 when the first payment was made,
as his two per cent. share, but refused to make further payments. On
Hoy’s action to recover his two per cent. commission, the trial judge
accepted his evidence as to consideration in that Gibson was desirous
of having Hoy assist in making the sale that eventually went through,
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and he accepted Hoy’s evidence as to Gibson’s allegation of fraud in
relation to his commission from the Pioneer Company, and the plaintiff
recovered judgment.

Held, on appeal, affirming the decision of MurpHY, J. (O'HALLORAN, J.A.
dissenting), that Hoy testified that Gibson was fully aware of his rela-
tions with the purchasers and the learned trial judge accepted his
evidence. Based on deductions from the letters, apart from other
evidence, the trial judge was justified in reaching the conclusion that
no fraud was committed by the respondent, and the appeal should be
dismissed.

On the appellant’s elaim that the action in its present form must be dis-
missed on the ground that the Meehans should have been joined as party
defendants :—

Held (O’Harroraw, J.A. dissenting), that this is raised as a question of
law that should not be given effect to at this stage (a) because on the
facts outlined and other facts later referred to, the action is properly
constituted and no question of law arises; (b) in any event the decision
as to whether or not any question of law emerges depends upon facts
that could have been elicited at the trial if properly raised in the
pleadings.

APPEAL by defendant from the decision of Mvreny, J. of
the 23rd of November, 1939, in an action for a declaration that
the plaintiff is entitled to receive from the defendant two per
cent. commission on the sale of groups 1 and 2 of the Broughton
Straits Timber Holdings on Vancouver Island, by virtue of an
agreement between the plaintiff and the defendant of February
17th, 1937. In 1936 the plaintiff obtained an option from the
defendant to purchase the above holdings, and later obtained an
extension of the option in order to give the Pioneer Timber
Company Limited an opportunity to examine the holdings. The
defendant claims that in February, 1937, the plaintiff informed
the defendant that he was no longer associated with the Pioneer
Timber Company Limited, and that in the event of a sale to
the Pioneer Timber Company Limited he would receive no com-
mission from the Pioneer Timber Company Limited, and he
pleaded with the defendant to allow him a portion of the
defendant’s commission in case of a sale, as otherwise he would
get nothing for his work or services rendered to bring about a
sale. In the case of a sale the defendant was to receive seven
and one-half per cent. commission, so on the 17th of February,
1937, he agreed to give the plaintiff two per cent. of the com-
mission, retaining two per cent. for himself and giving two of
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his associates, J. P. Meehan and W. M. Meehan, one and three-
quarters per cent. each. In July, 1937, the defendant alleges he
found that the plaintiff had arranged with the Pioneer Timber
Company Limited for a commission on the purchase price of the
said holdings, and he refused to carry out the agreement of
February 17th, 1937, and demanded repayment of $300 that he
previously paid the plaintiff under said agreement.

The appeal was argued at Vancouver on the 14th, 15th and
18th of March, 1940, before Macpoxarp, McQuarrie and
O’Havrrorax, JJ.A, ‘

Bull, K.C. (P. A. White, with him), for appellant: The
agreement to give part of the commission to Hoy was obtained
by fraud and should be enforced: see Barron v. Kelly (1918),
56 S.C.R. 455, at p. 476. The defendant Gibson was acting for
the vendors in conjunction with the two Meehans, and the
Meehans brought Hoy to see Gibson and Hoy obtained an option
on the property in question. Gibson always looked upon Hoy as
a purchaser. After Hoy’s option expired an option was given
to the Pioneer Company. Hoy then told Gibson he was getting
nothing from the Pioneer Company and he pleaded for a share
of Gibson’s commission from the vendors. Then the agreement
of February 17th, 1937, was entered into as to the division of
the commission. The agreement between Hoy and the Pionecer
is dated July 28th, 1937, but the arrangement was made in
1936, and prior to the agreement of February 17th, 1937, that
he was to get five cents per thousand feet measurement when cut.
Fraud was undoubtedly proved in this case. The story of
Gibson taking care of Hoy’s loss by the sale going through is a
trumped-up story: see Powell and Wife v. Streatham Manor
Nursing Home, [1935] A.C. 243, at pp. 263 and 267. The
action is bad because if he had an action at all he has it against
three persons, namely, Gibson and the two Meehans. A point of
law can be taken at any time: see McKelvey v. Le Roi Mining
Co. (1902), 32 8.C.R. 664, at p. 666; Canadian Pacific Bway.
Co. v. Kerr (1913), 49 S.C.R. 33, at p. 40; Gale v. Powley
(1915), 22 B.C. 18.

Lennie, K.C., for respondent: On the question as to whether
there should be an amendment making the Mechans parties see
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Moserv. Marsden, [1892] 1 Ch. 487 ; Stone v. Rossland Ice and
I'uel Co. (1906), 12 B.C. 66, at p. 70; Banbury v. Bank of
Montreal, [1918] A.C. 626, at p. 659; Fordham v. Hall (1914),
19 B.C. 80; Bancroft v. Montreal Trust Co. (1937), 52 B.C.
54; Spencerv. Field, [1939] 1 D.L.R. 129, at p. 135; Scott v.
Fernie (1904), 11 B.C. 91. The trial judge accepted Hoy’s
evidence as to the facts and he should not be disturbed: see
Flower v. Ebbw Vale Steel, Iron and Coal Co., [1936] A.C.
206, at p. 220. The onus is on the defendant in this case: see
Nanoose Wellington ~Collieries Ltd. v. Adam Jack, [1926]
S.C.R. 493.

Bull, replied.
Cur. adv. vult.

9th April, 1940.
Macpo~narp, J.A.: Respondent sought a declaration that he
was entitled to two per cent. of a total commission of seven and
one-half per cent. due appellant on the sale of a tract of timber
owned by Broughton Straits Timber Holding Company. His
claim is based upon an agreement reading as follows:
. February 17, 1937.
It is agreed by the parties hereto signing that in the matter of the sale
of Groups 1 and 2 of the Broughton Straits Timber Company holdings,
Vancouver Island, as per map and plans of J. P. Meehan & Company, nego-
tiations for which are presently pending with the Pioneer Logging Company
and/or associates, that the commission of 71%4% to be paid by the vending
company in the event of a sale shall be divided as follows: 2% to L. F. Hoy
2% to G. F. Gibson 13, 9% to J. P. Meehan 13,9 to W. M. Meehan same to
be paid as and when moneys are received for sale of timber.
[Signed] L. F. Hoy J. P. Meehan
G. F. Gibson W. M. Meehan.
One would not assume from this document that appellant, in the
first instance, was alone entitled to the full commission payable
by the vendor: it must, however, be construed in the light of
that fact. IHe was sole agent for the Broughton Straits Timber
Company Limited: the seven and one-half per cent. commission
was payable to him alone. We are concerned therefore with an
agreement by appellant to pay part of his commission to respond-
ent and another part to the Meehans. To assure a sale appellant
secured the assistance of two independent parties (the Meehan
brothers are treated as one party) each bearing a contractual
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relation to him but in substance bearing no relation to each other.
Appellant could perform his covenant with the Meehans under
the agreement aforesaid and commit a breach of his covenant
with respondent. That occurred in this case. Respondent’s
cause of action therefore lies against appellant: he has no cause
of action against the Meehans. The latter have no moneys in
their hands under their control claimed by respondent. T state
my opinion concerning the true nature of the contract—its dual
aspect—because for the first time on the hearing of this appeal
we were asked to say that this action in its present form must be
dismissed: it was urged that the Meehans should have been
joined as party defendants. This is raised as a question of law.
I would not give effect to it at this stage firstly because on the
facts outlined and other facts later referred to the action is
properly constituted and no question of law arises; secondly in
any event the decision as to whether or not any question of law
emerges depends upon facts that could have been elicited at the
trial if properly raised in the pleadings.

The Meehans were timber cruisers; their knowledge of the
timber would be useful in discussions with prospective pur-
chasers. Appellant therefore agreed to pay to each of them one
and three-quarters per cent. of his total commission. That part
of the agreement concerned appellant and the Meehans only;
respondent had no interest in it; there is no pretence in the
evidence that he had any part in arranging it. Respondent on
the other hand could assist appellant from another standpoint;
he had a logging operation near this timber and business relations
with the ultimate purchaser. Appellant therefore, in full control
of the commission, and under no obligation to share it with any-
one also agreed to pay respondent two per cent. Although the
Mechans were present when the agreement was signed this
term of the contract was concluded between appellant and
respondent; the Meehans had no interest in it; this is none the
less true because appellant’s agreement with both parties is
contained in one document. Nor does the circumstance that,
according to the evidence (not fully developed), the Meehans
are loosely represented as parties to this branch of the contract
alter the fact that it was concluded between appellant and
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C.A. respondent. Asstated in paragraph 5 of the statement of defence,

1940 “the plaintiff . . . pleaded with the defendant to allow him,
Hoy  the plaintiff, some portion of the defendant’s commission.”
Grmox No one else could do it. Had two agreements been prepared, one

between appellant and the Meehans and the other between appel-
lant and respondent confusion would have been avoided and the
double relationship made clear.

Macdonald,
J.A.

It was stated in evidence that before respondent appeared upon
the scene appellant had an agreement with the Meehans to share
his seven and one-half per cent. commission equally with them—
one third to each. Three parties therefore, not one, it is said,
were the owners of the seven and one-half per cent. commission
on February 17th, 1937; hence the need of suing all of them.
This alleged prior agreement was not a subject of inquiry at the
trial; had it been put forward evidence could have been directed
not only to that point, but, as intimated, to all material points
to show the dual nature of the contract. Certainly there is no
reference to a written agreement of this nature. However, it is
no longer material; when the Meehans signed the contract of
February 17th, 1937, any prior agreement, if ever made, would
become non est. Attention therefore may be directed to the
written agreement alone without reference to anything that may
have preceded it.

Additional facts justify the view, even without evidence that
might have been obtained at the trial had this point been raised,
that respondent’s contractual relations were with appellant; the
agreement therefore should be so interpreted. The trial, based on
the pleadings, was conducted by appellant on the basis of a rela-
tionship with respondent only. Negotiations, it is alleged, were
carried on by appellant with “him.” Appellant alone later
repudiated the agreement: he did not consult the Meehans
before doing so; he alone sought by counterclaim a declaration
of invalidity. Wherever reference is made to the Mechans in
the pleadings their names are added in brackets indicating that
it is a mere formality. Appellant speaks in the evidence of the
sale of timber,—*I made” ; also “he” was getting seven and one-
contraet with

b

half per cent. commission. He speaks of “his’
respondent; “I gave him” (respondent), he said “an option on
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Division 2,” ete.; again “I explained to him [respondent] I was
only getting seven and one-half per cent. and had to include the
Meehans in it.” This makes it clear that it was appellant alone
who “bad to include the Meehans.” He said “I [not the
Meehans and I] could not give him [respondent] very much.”
When he wrote to respondent in July—a letter later referred to
—mildly complaining of the latter’s conduct and suggesting a
division of joint earnings he did not consult the Meehans before
doing so. They were properly treated throughout as strangers
to the Hoy-Gibson part of the agreement of February 17th, 1937.
The purchase price when paid and the full commission was
received by appellant alone. It follows that respondent’s con-
tractual relations were with appellant only: the trial was con-
ducted on that basis and the agreement should be so construed.
No question of law therefore arises. In any event it is enough
to say that we are not obliged after the controversy is over,
doubly so where the point raised is technical and no injustice is
occasioned, to give effect to an alleged point of law that might
disappear if properly raised in the first instance and evidence
directed thereto.

Dealing with the merits; largely, if not entirely, through
respondent’s efforts (he was first given an option to purchase)
the timber was sold to the Pioneer Timber Company Limited.
The commission of seven and one-half per cent. due from the
vendors to Gibson was payable at intervals on receipt of instal-
ments of the purchase price. When the first payment was
received appellant paid $300 to respondent Hoy as his two per
cent. share. Later on receipt of further payments he refused to
perform his contract with respondent; hence this action.

Appellant by counterclaim alleged that he entered into the
agreement because of fraud on respondent’s part: he also alleged
that upon learning of this fraud practised upon him he repu-
diated the contract. The alleged fraud was this—at the time the
agreement was entered into, the respondent, according to appel-
lant, assured him that he “would receive no commission or
remuneration from the Pioncer Timber Company Limited” to
whom the property was sold: whereas he did in fact receive
or would in the future receive five cents a thousand wnder the
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terms of an agreement between him and the purchasers.
Respondent testified that appellant was fully aware of his rela-
tions with the purchasers on and before February 17th, 1937,
and the trial judge believed him.

Unfortunately for appellant his evidence was not accepted.
The learned trial judge said “I accept the evidence of the plaintiff
as to consideration” (later referred to) : also when dealing with
fraud said “I again accept the evidence of the plaintiff.” We do
not pass upon the credibility of witnesses: we satisfy ourselves
that the trial judge was not clearly wrong. I would not disturb
the findings of fact.

The trial judge based his view largely on a letter already
alluded to, written by appellant to respondent on July 29th,
1937, at a time when he knew—if such were the fact—that
respondent had deceived him. Far from upbraiding him and
repudiating the contract appellant addressed him as “My dear
Frank.” This ingratiating salutation addressed to one whom it
is now alleged committed a fraud upon him was doubtless
employed to secure results presently referred to. The letter,
while stating that appellant entered into the agreement “under
the distinet and definite belief” on my part “that you [respond-
ent] had no other commission or reward in prospect or expecta-
tion,” closed with the suggestion that respondent should shave
with him the fruit of his agreement with the purchaser. It
concluded with these words:

“T am suggesting now that a division of commissions which gives you 6.3
as against my 2.92 will not strike you as being equitable or reasonable. You
and I are likely to be closely associated in business matters from now on
and I am submitting this matter in this form to you for your consideration

and quite hope you will consider my interests as I considered yours.
Please turn the matter over and let me know your views on the subject.

Appellant disputed the obvious interpretation of this clause:
certainly it is not the letter of one who to his knowledge had

been defraunded.

After several months passed without any response to the
suggestions contained in the letter referred to appellant wrote
again to respondent. This letter is dated November 3vd, 1957,
It is written in a lowered temperature; respondent is now
addressed as “Dear sir.” In this letter appellant said:

I refuse to be held by the joint document under date of February 17th,
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1937, by which it was agreed that you should share in the commission to
the extent of 2%.
Tt will be observed he gave his “reason for repudiating the agree-
ment,” saying:

You repeatedly represented to me that you were getting nothing from
either [the] purchaser or [the] vendor . . . in connection with the deal.

He goes on to say:
On your unqualified assurance to this effect, I arranged to protect you to
the extent of 29% of the purchase price.

The statement in this letter about “an unqualified assurance”
that respondent was to receive nothing from the purchaser con-
trasts sharply with the statement in the letter of the 29th of July,
1937. In that letter appellant said he was “under the impres-
sion” that respondent was not getting any remuneration from
the Pioneer Company. He spoke then only of the “belief on my
part” as to respondent’s position; the suggestion that there
might be a misunderstanding was clear: now it disappears.

Based upon deductions from these letters, apart from other
evidence, there is no question that the trial judge was justified
in reaching the conclusion that no fraud was committed by the
respondent. I have referred to it at length as we were asked to
set that finding aside. We would not be justified in doing so:
it is supported by the evidence.

It was submitted, as the contract is not under seal, that it is
without consideration. I cannot agree. The consideration is
set ont in the evidence of respondent, accepted by the trial judge.
The facts are not fully developed but enough consideration is
disclosed to support the promise. Respondent as stated had
been engaged in logging operations in the vicinity of the timber
sold since 1936. He told appellant that a sale would compel
him to close down his camp and suffer a loss of from $8,000 to
$10,000. How that loss would occur was not explained but
according to respondent’s evidence it was appreciated by appel-
lant; he stated that “[he would] take care of that. I will cut
you in on my commission. I am getting seven and one-half per
cent. commission.” He did so by the agreement in question.
This evidence, accepted by the trial judge, discloses considera-
tion. It was also disclosed, as intimated, that respondent would
in the future receive five cents a thousand from the purchasers as
the timber was cut.  Mr. Bull submitted therefore that respond-
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ent was solely promoting his own interests in effecting a sale
and that no consideration flowed to appellant. That, however,
was not the consideration found: it was the loss referred to
through the closing down of logging operations.

I would dismiss the appeal.

McQuarrig, J.A.: T agree with my brother Macpoxarp that
the appeal should be dismissed.

O’Harrorax, J.A.: The appellant and the respondent were
two of four persons signing this agreement: [already set out in
the reasons for judgment of Macpoxarp, J.A.].

The seven and one-half per cent. commission amounted to
$39,000. The respondent Hoy received $300 on account of his
two per cent. and subsequently sued the appellant Gibson alone
for a declaration that he was entitled to receive from him two
per cent. of the latter’s alleged seven and one-half per eent. com-
mission, by virtue of the said agreement between the two of them
and “others”; for an account of moneys received and for pay-
ment of the amount found due in respect thereof. Gibson
pleaded in defence that he “and others” were induced to enter
into the said agreement by the fraudulent misrepresentation of
Hoy. The learned trial judge gave judgment in favour of Hoy.
The formal judgment as entered provided:

Tuts Courr Dot ORDER DECLARE AND ADJUDGE that the agreement sued

on and set forth in the statement of claim, is a good, valid and subsisting
agreement,

and that Hoy was “entitled to share” with Gibson to the extent
of two per cent. of the latter’s seven and one-half per cent. com-
mission. Counsel for the appellant raises the point for the first
time (by an amendment to the notice of appeal) that there is a
non-joinder of parties, since J. P. Meehan and W. M. Meehan,
two of the four parties to the said agreement, were not before
the Court as parties to the action.

Although, since the Judicature Act, an action may not be
defeated for non-joinder of parties, vide rule 133—yet as Lord
Chancellor Viscount Cave said in Performing Right Society v.
Theatre of Varieties (1923), 93 L.J.X.B. 33, at 38:

This does not mean that judgment can be obtained in the absence of a
necessary party to the action, and the rule is satisfied by allowing parties to
be added at any stage of a case.
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We have to determine therefore if there has been non-joinder;
are J. P. Mechan and W. M. Meehan necessary parties to the

action —mnecessary within the meaning of rule 133:
In order to enable the Court effectually and completely to adjudicate upon
and settle all the questions involved in the cause or matter.

To reach an answer it is in point to consider (1) what the agree-
ment was; and (2) what led up to the agreement; and (3) what
are the questions involved in the action.

First, as to the agreement itself. It is not an agreement
between Gibson of the one part, and the Meehans and Hoy of
the other part, containing a covenant by the former with each
of them severally, or jointly and severally, to pay them the per-
centages stipulated. But it is an agreement between the four of
them jointly, that the $39,000 commission would be divided in
a certain way “in the event of a sale.” Their individual claims
to the stipulated percentages arise not from an agreement with
Gibson but from an agreement between the four of them. Gib-
son’s right to his two per cent. commission arises in the same
way. If it did not, and the agreement had provided Gibson was
to pay each of the others a stipulated percentage it would have
been unnecessary to provide for Gibson’s own two per cent. share
in this manner. Of course if Gibson had entire control of the
$39,000 he could have made an agreement with Hoy alone, con-
cerning the latter’s share, without consulting the Meehans at all.
The $39,000 (the seven and one-half per cent. commission)
became by that agreement the joint moneys of the four of them:
it could be disbursed only by their joint authority. That Gibson
as an accountant should act as their agent in collecting the money
and disbursing it, instead of placing it in their joint account
and issuing cheques signed by the four of them is a matter of
form, and not of substance. To regard Gibson as solely respon-
sible is to ignore entirely the agreement as made, and assume
that Gibson had covenanted therein with oy and each of the
Meechans to pay them individually.

Then secondly as to what led up to the agreement. In Char-
rington & Co. v. Wooder (1913), 83 L.J.K.B. 220, Lord

Dunedin said at pp. 224-5:
In order to construe a contract the Court is always entitled to be so far
instructed by evidence as to be able to place itself in thought in the same
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position as that in which the parties to the contract were placed, in fact,
when they made it—or, as it is sometimes phrased, to be informed as to the
surrounding circumstances.

From the evidence of how the agreement came to be made I
cannot escape the conclusion that Hoy had reason to know he
could not be admitted to a share of the $39,000 commission
without the joint agreement of Gibson and the two Meehans.
Although the $39,000 commission was payable to Gibson alone
by the vendors, yet the conversations between Hoy and Gibson
show the necessity of consulting the Meehans before Hoy could
obtain a share init. Iloy admitted Gibson told him the Meehans
were interested in the commission. Hoy and Gibson went to
the Meehans’ office to discuss Hoy sharing in the commission
and to ascertain if the Meehans would permit it. That is what
they did there. As a result the agreement was drawn up there
in the presence of the four of them in the form set out and signed
there by the four of them. Hoy testified that when he arrived
at the Meehans’ office:

I thought they had been fighting, the Meehans and Gibson, and that

bothered me a lot, and Meehan threatened to kill the whole deal if they
didn’t get theirs.
This confirmed and epitomized what he had already learnt from
Gibson, and which explains his presence in the Meehans’ office,
viz., that if he was to share in the $39,000 commission the
Meehans would have to be parties to the agreement. It must
have been clear to him that Gibson could not do it alone. Of
course if Gibson could, there would have been no need to go to
Meehan’s office at all, and the agreement could have been entered
into between the two of them, without joining the Meehans
therein or even consulting them.

At that meeting before the agreement was made, Hoy admits
that the Meehans asked him direetly if he was receiving any
commission or profit from the purchasers. IToy could not fail
to recognize that his answer to this question would decide whether
the Mechans would agree to his sharing in the $39,000 vendors’
commission. The significance of this question should be under-
stood. Hoy was asking Gibson and the Mechans to allow him
to share with them to the extent of $10,400 in the $39,000
vendors” commission, which if the sale “presently pending” was
made, they were then dividing $26,000 to the two Mechans and
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$13,000 to Gibson. The consideration for tHeir sharing with
him (according to Hoy's evidence) was a $10,000 logging loss
he alleged he was incurring by selling his option (on the timber
out of which the $39,000 vendors’ commission arose) to the
Pioneer Logging Comany. The Meehans naturally asked him
if he were not making a profit out of the sale of his option to
the Pioneer Logging Company. He would know that if they
knew he was making a profit of $40,000 thereon (as he was),
both Gibson and the two Meehans would be apt to ask him why
they should bear his $10,000 logging loss when he was in fact
himself making $40,000 by incurring that very logging loss.
Irrespective of the answer he might give them he can have had
no doubt of its important bearing upon the decision the Meehans
would reach in determining whether they would reduce their
share of the vendors’ commission by $7,800 (Gibson’s reduction
would be $2,600) to enable him to share with them to the extent
of $10,400.

Prior to the agreement, the Meehans were entitled to five per
cent. and Gibson to two and one-half per cent. of the seven and
one-half per cent. commission of $39,000. Gibson’s two and one-
half per cent. would amount to $13,000. It would be clear to
Hoy that Gibson alone could not give him two per cent. for that
would have left Gibson with only one-half of one per cent. or
$2,600. A study of the evidence leaves me convinced that a man
in Hoy’s position reasonably should have known that whether
he shared in the $39,000 commission or not was largely dependent
upon the way in which the Meehans would regard it. Hoy knew
his $10,400 share would have to come largely from the Meehans.
He would know also that a part of it would have to come from
Gibson. With that knowledge he should not be heard to say, if
a dispute arises as to the validity of the agreement, that the
Meehans are not necessary parties in any resulting legal pro-
ceedings. The nature of the discussion prior to the agreement
is pictured in the form of the agreement entered into between
the four men.

Then thirdly as to the questions involved in the action. It
seeks a declaration that Hoy is entitled to receive from Gibson
two per cent. of his (Gibson’s) seven and one-half per cent,
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commission “by Yirtue” of the agreement already discussed.
That is based on the assumption that the agreement provided the
$39,000 belonged solely to Gibson and that it contained a
covenant by Gibson to pay Hoy two per cent. thereof. As
explained already that is not the agreement and could not be
the agreement in view of what led up to it. It is an agreement
between the four parties jointly and not an.agreement hetween
Gibson and the other three. If this conclusion is correct, then it
is in the form it is, because Gibson, by reason of the Mechans’
interest in the commission, could not make a separate agreement
with Hoy. Gibson could have made a separate agreement with
Hoy in regard to the two and one-half per cent. he (Gibson)
was entitled to before the agreement was made, but the action is
not so founded.

The action is in substance one for specific performance. The
prayer for relief in the statement of claim asks for a “declara-
tion” that Hoy is “entitled to receive” two per cent. of Gibson’s
seven and one-half per cent. “by virtue” of the said agreement
between them and “others™; this is followed by a claim for an
account and then for payment of the moneys found due on such
account. The formal judgment as already pointed out declares
that the said agreement is “a good, valid and subsisting agree-
ment” and that Hoy is “entitled to share” with Gibson to the
extent of two per cent. aforesaid and that Gibson do pay him
accordingly. Hoy did not bring his action for a sum of money
owing by Gibson. He brought an action involving the validity
of an agreement which affected the legal and equitable rights of
all the four parties to that agreement.

The Meehans were two of the four parties to that agreement.
A judgment that it was a good, valid and subsisting agreement
and in effect that it should be specifically performed cannot be
regarded as having any force in law unless it involved the rights
and interests of all the four parties, who expressed their common

intention in the words

it is agreed by the parties hereto signing . . . , that the commission
to be paid by the vending company in the event of a sale, shall be

divided as follows . . . ”

It cannot be said, in my opinion, that the Court can “effectually

and completely adjudicate upon” the validity of such an agree-
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‘ment and its specific performance without the presence of the
two absent parties. In the exercise of the equitable remedy of
specific performance the Courts have been careful from its very
nature, to have all parties represented.

Furthermore in his statement of defence Gibson pleaded that
he “and others” (wiz., the two Meehans) were induced to enter
into the agreement by the fraudulent misrepresentation of Hoy.
Fraud goes to the root of the contract. If substantiated the
contract is vitiated—it ceases to exist; it is void ab wnitro. Any
rights the Meehans had thereunder would cease with it. To
contend there is not non-joinder is to contend that the Meehans
are not necessary parties to an action, which might destroy a
contract by which they have acquired substantial legal rights and
which they may have assigned to a bank or other third parties in
the ordinary course of business.

It is true that in letters to Hoy months after the agreement
was made and also in his evidence in the Court below, Gibson
often used the personal pronoun in a manner which would imply
the agreement was between the two of them only. To the extent
that it occurred, it may be regarded as a misconception of the
legal rights of the Meehans under the agreement. That such a
misconception existed is borne out in a marked degree by the
failure to raise the issue of non-joinder at any time in the Court
below. But that does not prevent it being raised and acceded
to in a Court of Appeal. Non-joinder was raised in Gale v.
Powley (1915), 22 B.C. 18 for the first time in this Court. In
Ferguson v. Wallbridge, {19357 8 D.L.R. 66, on appeal from
this Court, it was raised for the first time in the Judicial Com-
mittee. Before the Court is able to “effectually and completely
adjudicate upon” the validity of this agreement involving
fraudulent misrepresentation and specific performance it must
have the issues presented in a properly constituted action wherein
the four parties to that agreement are represented. That is why
in my opinion there should be a new trial. Findings of law and
fact involving these issues cannot be made in their absence,

In Dix v. Great Western Rail. Co. (1886), 55 L.J. Ch. 797,
the railway company in an agreement with X, Y and Dix, to
purchase their respective lands, covenanted with each of them
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severally, that it would build a road on their lands. Dix brought
an action for specific performance without adding X and Y as
parties. The railway company applied to add them. M.
Justice Kay made the order. It was indicated it might be neces-
sary to specify how and where the road was to be built. In the
case at Bar, even if there were covenants to pay which could be
regarded as several (which there are not) yet the defence of
fraud goes to the root of the rights of the four parties to the
agreement. Gibson also counterclaimed for a declaration that
the said agreement between the plaintiff and the defendant “and
others” was void and of no effect. This went to the root of the
rights of the four parties to the agreement. It sought a declara-
tion that an agreement to which “others” (the Meehans) were
parties was void and of no effect, even though those “others”
were not parties to the action before the Court. This was a
matter for a joint counterclaim with the Meehans. In Norbury
Natzio & Co., Lim. v. Griffiths (1918), 87 L.J.K.B. 952, the
Court of Appeal in England regarded it as an additional ground
for the joinder, that the defendant desired to have his alleged
joint contractor added as a co-defendant in order that they might
thereupon bring a joint counterclaim against the plaintiff.

In the Diz and Norbury cases cited, the order for joinder of
absent parties was made before the actions came to trial. Here
the matter is broached for the first time on appeal. That hap-
pened in Gale v. Powley and also in Ferguson v. Wallbridge,
supra. In my view the appeal should be allowed and the judg-
ment set aside, but as rule 133 directs that ““no cause or matter
shall be defeated by reason of the misjoinder or non-joinder of
parties,” we should give leave now for the necessary amendment
which should have been made below. This amendment to be
made within one week from the service of the order of this Court
allowing the appeal, and thereafter a new trial should be had.
If the amendment be not made as allowed, the action to stand
dismissed. In any event the costs of this appeal and of the
abortive proceedings below should be paid by the plaintiff
(respondent) ; vide King v. Wilson (1904), 11 B.C. 109, applied
in Glale v. Powley, supra. The respondent should have the costs
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occasioned by the amendment to the notice of appeal raising the = C-4
issue of non-joinder. 1940
For these reasons, with great respect, I am of opinion that the g o
appeal should be allowed and a new trial directed in a properly Crnox
constituted action. i
Appeal dismissed, O’Halloran, J.A. dissenting.
Solicitor for appellant: A. D. Wilson.
Solicitor for respondent: R. S. Lennie.
In Admiralty
CHOLBERG v. M.S. “SILVER HORDE.” 1939
Admiralty law—Master of ship—Lien for wages—Resisted by mortgagees Dec. 20, 23.
of ship—Evidence—HEstoppel. 1940
Feb. 13, 14,

The plaintiff who was master of M.S. “Silver Horde” for five successive 15.16.17 s
fishing seasons (1934-1938), brought action claiming $4,800 as a lien A,prii 19"
for wages against the ship. The Canadian Fishing Company ILtd., as
mortgagees of the ship, intervened after arrest to resist the plaintiff’s
claim on the ground that he was the real owner of the ship, although
registered in the name of his father, as the plaintiff was under age at
the time of said registration, and further that the plaintiff was estopped
from setting up any lien for wages. The defence raised questions of
fact of an exceptionally difficult kind, covering the complicated relations
of the plaintiff and his father with the Fishing Company for the above-
mentioned period.

Held, after careful consideration of the whole matter, that the plaintiff’s
claim is a genuine one and his lien must be upheld and not made subject
to the company’s mortgages, because upon the facts the plea of estoppel
against him has not been established.

AOTION by the master of the ship “Silver Horde” to recover
$4,800 as a lien for wages against the ship. The claim is resisted
by the Canadian Fishing Company Ltd. as mortgagees of the
ship. The facts are set out in the reasons for judgment. Tried
by Marrin, D.J.A. at Vancouver on the 20th to the 23rd of
December, 1939, and the 13th to the 17th of February, 1940.

Griffin, K.C., and W. C. Thomson, for plaintiff.
Hossie, K.C., and Ghent Davis, for Canadian Fishing Co. ;

Cur. adv. vult.
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19th April, 1940.

Mawrrry, D.J.A.: In this action the plaintiff claims $4,800
as a lien for wages, as master, against the M.S. “Silver Horde,”
and the claim is resisted by the mortgagees of the ship, the
Canadian Fishing Company Ltd., which intervened after arrest
to resist the plaintiff’s claim on the ground that he was the real
owner of the ship and was working for himself though it was
“registered in the name of his father as the plaintiff was under
age at the time of said registration” (born on 30th August,
1915); and further that “the plaintiff is now estopped from
setting up any lien for wages.”

This defence raised questions of fact of an exceptionally
difficult kind covering the complicated relations of the plaintiff
and his father with the Fishing Company for five successive
fishing seasons, 1934-8, and many witnesses were examined and
a great mass of documents and correspondence put in evidence
in the course of a protracted trial, lasting eight days. This has
necessitated a very careful consideration of the whole matter
with the result that I can only reach the conclusion that the
plaintiff’s claim is a genuine one and his lien must be upheld
and not made subject, as was submitted, to the company’s mort-
gages, because upon the facts the plea of estoppel against him
has not been established.

It is not, I may say, in this very unusual case, without some
reluctance that I am forced to this conclusion because there is
much in the conduct of the plaintiff’s father that does not meet
with my approval and such conduet misled at the first both his
own son and the company, and created a situation that was, at
best, obscured and difficult of elucidation. That his strong wish
to promote what he thought was his son’s interest led him to
write letters which should not have been written there is no
doubt, but that he was deliberately dishonest in the ordinary
sense of that word, I do not find, but rather that in his excessive
and misconceived zeal for his son he acted “muddle-headedly
and illogically” as Lord Russell of Killowen recently put it in
the House of Lords in British Plasties v. Ferguson, [1940] 1
All E.R. 479, at 480, and not “with a fraudulent mind.”

It was strongly submitted by the company’s counsel that his
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important letter to his son, Exhibit 17, should be adjudged a Adwiraiy
spurious one, concocted for ulterior motives, but the evidence 1940
does not support that grave charge. CHOLBERG

But whatever are the father’s shortcomings, the son was not 7t
implicated therein, nor answerable, under the circumstances “SILver

. . Horpg”
therefor. He made a favourable impression on me after many
hours in the witness box, and regard must be had to his minority,
inexperience, and situation in a remote locality: his father’s
misguided peculiarities placed him in a trying indeed painful
situation.

Speaking of the witnesses as a whole on both sides they, I am
pleased to say, impressed me as being respectable persons desir-
ous of giving their evidence as best they could in a very unusual
situation, only too easy to be misconceived.

Since I have come to the conclusion that the plaintiff has
established that he is not the owner, and is not estopped, it is
unnecessary to pass upon the objections taken by his counsel to
the company’s status, on which judgment was also reserved.

It follows that the plaintiff is entitled to judgment with costs
of suit.

Martin, D.J.A.

Judgment for plaintiff.

REX v. RENNIE. C.A.
- , . . . 1939
Criminal law—Murder—7Voluntary confession—Charge to jury—Conviction )
—Appeal—Misdirection—New trial—Oriminal Code, Secs. 259 (b) and Now. 22,
23, 24;
(d) and 260.
Dec. 1,12,

On the alleged confession of the accused made to the police, the accused and 2efd 75 .
a girl went to the hotel room of a Chinaman for the purpose of robbing 7 furrisen
him. They entered the room and accused hit the Chinaman with a /s, 73 3( R ~ a2
piece of wood. The first blow did not stun him, and the girl said “Hit 4, ccc 77
him again” which he did, and the girl then went through his pockets —
and got some silver. The Chinaman was found dead shortly after. The °
accused was convicted on a charge of murder. In the charge to the
jury the learned judge stated “If they went up to this man’s room and
assaulted him and his death ensues, that of course is murder—there
cannot be any doubt about that” It was submitted by counsel for
accused that an assault from which death ensues is murder only if and
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when, on proper direction, the jury has considered and found against
the accused those relevant elements defined in section 259 of the Code.

Held, that the jury in this case was not asked to pass upon the relevant and
essential elements in section 259, in order to determine whether or
not the accused was guilty of murder. The jury must be instructed
that before convieting the accused of murder under subsection (b) of
section 259, it must be satisfied that the bodily injuries inflicted by the
offender were known to him to be likely to cause death and he was
reckless whether death ensued or not. In like manner the jury must
be instructed to pass upon the essential elements of subsection (d) of
section 259. The failure of the learned judge to instruct the jury in
the proper definition of murder under section 259 must, under the
circumstances of this case, necessitate a new trial. It is impossible
to say that if the jury had been properly directed a conviction of
murder must have been the inevitable result.

APPEAL from the convietion by Manson, J. and the verdict
of a jury at the Fall Assize at Vancouver on the 18th of October,
1939, on a charge of murder. On the 11th of April, 1939, the
accused and a girl named Dolores Brooks went to the hotel
bedroom of one Woo Dack for the purpose of robbing him. The
girl knocked at the door of the room and went in, followed by
aceused.  Acecused struck Woo Dack on the head twice with a
stick of wood and killed him. The gir]l then went through his
pockets and took what money he had. The jury found him
guilty of murder and he was sentenced to be hanged.

The appeal was argued at Vancouver on the 22nd, 23vd and
24th of November, and the 1st of December, 1939, before
Marrix, C.J.B.C.,, Macpovarp, McQuarrig, Sroax and
O’Harvoray, JJ.A.

Nicholson, for appellant: The confession of accused should
not have been admitted, and secondly there was no proper charge
amounting to misdirection and non-direction. No warning was
given by the police on both interviews before the confessions
were made. One McMillan was convicted and got a life sentence
for killing this man: see The Queen v. Thompson, [1893] 2
Q.B. 12, at p. 18.  As to accused’s mentality, there was no trial
within a trial: see Rex v. Knight and Thayre (1905), 20 Cox,
C.C. 711, at pp. 713-14; Rex v. Voisin (1918), 87 L.J.K.B.
574, at p. 577; Rex v. Godwin, [1924] 2 D.L.R. 362; Rex v.
Thauvette, [1938] 2 D.L.R. 755, at pp. 774-8; Sankey v.
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Regem, [1927] S.C.R. 436, at pp. 440-1; Chapdelaine v.
Regem, (19357 1 D.L.R. 805. As to the charge, there are two
sections of the Code to be explained, namely 259 and 260. The
crime of murder was not defined to the jury and it is only sub-
sections (b) and (d) of section 259 that need be considered. An
intention is necessary to constitute the crime: see McAskill v.
Regem (1931), 55 Can. C.C. 81, at p. 84; Rex v. Kovach
(1930), ¢b. 40, at p. 42. The learned judge must put the issue:
see Rex v. Harms (1936), 66 Can. C.C. 134, at pp. 136-7; Rexz
v. Sempson (1934), 63 Can. C.C. 24, at p. 35. On instruction
to the jury see Rex v. Wallett (1922), 16 Cr. App. R. 146; Rex
v. Cooper (1927), 49 Can. C.C. 87; Rex v. Deal (1923), 32
B.C. 279; Rex v. Averill (1927), 48 Can. C.C. 121. It is
necessary to put the defence adequately and fairly: see Rex v.
West (1925), 57 O.L.R. 446, at pp. 449-50; Rex v. Smith
(1910), 5 Cr. App. R. 77; Rex v. George (1936), 51 B.C. 81,
at p. 94; Bex v. Kirk (1934), 62 Can. C.C. 19; Rex v. Mulls
(1935), 25 Cr. App. R. 138,

Sears, for the Crown: The confessions were entirely volun-
tary: see Rex v. Paltison (1929), 21 Cr. App. R. 139. If a
statement is voluntary it is admissible, whether cautioned or
not: see Prosko v. Regem (1922), 37 Can. C.C. 199, at p. 207;
Rex v. Miller (1895), 18 Cox, C.C. 54; Rex v. Colpus and
Boorman. Rex v. White, [1917] 1 K.B. 574; Ibrahim v.
Regem, [1914] A.C. 599, at pp. 610 and 614; Rex v. Godinho
(1911), 28 T.L.R. 3, at p. 4. Without the confession there is
other evidence upon which the jury could conviet: see Rex v.
Hampton (1909), 2 Cr. App. R. 274; Eberts v. Regem (1912),
47 S.C.R. 1; Rex v. Burgess and McKenzie (1928), 39 B.C
492. Whether the confession is voluntary is a question of
fact and the judge below so found: see Rex v. Vousin, [1918]
1 K.B. 581, at pp. 537-9; Rex v. Bellos (1927), 48 Can. C.C.
126; Rex v. Kong (1914), 20 B.C. 71; Prosko v. Regem
(1922), 63 S.C.R. 226.

Nicholson, replied. Cur. adv. vult.

12th December, 1939.
Martin, C.J.B.C.: There will be a new trial for the reasons
given by my brother Sroax.
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Macponarp, J.A.: T agree.
McQuargig, J.A.: I agree.

Sroax, J.A.: The appellant Rennie, a youth of 17 years
(with a mental age of slightly more than 12 years) was con-
victed of murder at the Vancouver Assize for the killing of
Woo Dack, a Chinaman. On December 12th last my Lord the
Chief Justice handed down per curiam reasons directing a new
trial
because of misdirection to the jury prejudicial to the appellant in that,
primarily, the crime of murder with which he was charged was not, with

every respect to the learned judge below, properly and adequately defined
under the circumstances of the case.

I deem it expedient to state specifically what in my opinion
was that misdirection. To do so it is necessary to make a brief
reference to the facts. These I extract from an alleged confes-
sion that Rennie made to the police as it is the only evidence
in the record before us directly linking him with the killing. Tt
appears that Rennie and a girl named Dolores Brooks went to
the hotel bedroom of Woo Dack for the purpose of robbing him.
Rennie in his said confession states, in part, as follows:

She knocked at the door and the Chinaman opened the door while lying

in bed. Dolores went in leaving the door open and I went in after her.
Then I hit the Chinaman who was lying in bed, with the piece of wood that
I had picked up in the lane. The first blow did not stun him so Dolores
said hit him again. Dolores went through his pockets and got a bit of
silver. A note book fell out of his pocket to the floor and I picked it up
and got a $1 bill out of it. Dolores kept on hunting and got some silver
out of his pockets and said “The money isn’t here.”” She had told me
before that he should have about $150. We went downstairs and I dropped
the piece of wood in a basket in the hallway.
It is apparent that, under the cirenmstances of this case, in
defining murder to the jury two sections of the Criminal Code
were in point, 1.e., sections 259 and 260. By section 260 culp-
able homicide is algo murder when in facilitating the commission
of the crime of robbery the offender, whether he means death
to ensue or not or knows or not that death is likely to ensue,
means to infliet grievous bodily injury and death does ensue
from such injury.

The learned trial judge did not direct the jury on the elements
of section 260 but in fact exeluded that section from its con-
sideration by saving in his charge:
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I do not care whether they went there to rob him or not. Gentlemen
that is not necessary. The Crown does not even have to suggest they went
there to rob.

It does not lie in the mouth of the appellant to complain that
section 260 was not put to the jury. The omission to do so
militates against the Crown and in his favour. What he does
contend is misdireetion prejudicial to him is that instruction in
the charge immediately following the passage just quoted. The

learned judge continued as follows:
If they went up to this man’s room and assaulted him and his death
ensues that of course is murder—there cannot be any doubt about that,

The appellant submits that an assault from which death ensues
is murder only if and when, on a proper direction, the jury has
considered and found against the accused those relevant elements
defined in section 259 of the Code which constitute the death
of the person killed murder.

With every respect to the learned trial judge this submission
is sound.

The relevant subsections (b) and (d) of section 259, are as
follows:

Culpable homicide is murder,

(b) if the offender means to cause to the person killed any bodily injury
which is known to the offender to be likely to cause death, and is reckless
whether death ensues or not;

(d) if the offender, for any unlawful object, does an act which he knows
or ought to have known to be likely to cause death, and thereby kills any

person, though he may have desired that his object should be effected without
hurting any one.

The jury in this case was not asked to pass upon the relevant
and essential elements in section 259 in order to determine
whether or not the accused was guilty of murder. To illustrate:
The jury must be instructed that before convicting the accused
of murder under (b) of section 259, it must be satisfied that
the bodily injuries inflicted by the offender were known to him
to be likely to cause death and he was reckless whether death
ensued or not. In like manner the jury must be instructed to
pass upon the essential elements of (d) of section 259,

The failure of the learned trial judge to instruet the jury
in the proper definition of murder under section 239 must,
under the eireumstances of this case, necessitate a new trial for
it is impossible for us to say that if the jury had been properly
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directed a conviction of murder must have been the inevitable
result.

O’Havrorax, J.A.: I agree there should be a new trial.
Having excluded section 260 in the manner stated by my learned
brother Sr.oax, the failure of the learned judge to instruct the
jury in the elements of murder under section 259, constituted
misdirection. This misdirection conjoined with the unsatisfac-
tory proof of the voluntary character of the statement of the
accused to the police, referred to by my Lord the Chief Justice,
renders me unable to say that a substantial wrong or miscarriage
of justice did not actually occur (section 1014 (2)), and the
more so in the circumstances of this case when the jury did not
have before it the evidence of McMillan and the girl Brooks
which I am led to believe might have had a material bearing on
the erime of murder with which the accused was charged.

New trial ordered.

Solieitor for appellant: Ronald Howard.
Solieitor for respondent: J. Edward Sears.
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REYNARD AND REYNARD v. THE MUTUAL LIFE C.A.
ASSURANCE COMPANY OF CANADA. 1940

March 28;
Insurance, life—Restrictions as to eeronautics in the policy—Interpretation. April 9.

R.’s life was insured in the defendant company by a poliey issued on the
22nd of June, 1933, and provided for payment of $2,500 to R. at the
expiration of 37 years. The policy further provided that if the assured
died within the 37-year period and while the policy was in force, the
$2,500 would be paid to his parents. R. was killed while flying a plane
on October 9th, 1938. The assured had paid all the insurance premiums
required by the policy. One clause in the poliecy provided “this policy
shall be free from all restrictions as to aeronautics, provided the life
insured does not make an aerial flight as a pilot or student pilot within
a period of two years after the date of issue. If the life insured makes
an aerial flight within the said period as a pilot or student pilot he
must first give written notice to the company and must pay such extra
premiums as the company shall determine, the first of such extra
premiums to be paid before the flight is made, unless the flight is made
in the active service of the militia of Canada, in which case notice must
be given and the first extra premium paid within ninety days of such
flight; but if he fails to comply with these conditions and death occurs
either within the period or subsequently, as a direct or indirect result
of his having made an aerial flight as a pilot or student pilot, the
liability of the company shall be limited to the return of all premiums
paid.” R. did not give any notice of flying during the two-year period
nor did he pay any additional premiums. It was found on the trial
that R. made an aerial flight as a student pilot within the two-year
period, and that he was killed while making an aerial flight as a pilot
on the 9th of October, 1938, but it was held that the interpretation of
the said clause was that if the assured made an aerial flight as a pilot
or student pilot within two years from the date of issue without acci-
dent and without having given written notice or having paid additional
premium, then the said insurance policy was in full force and effect
until maturity, even though the insured was, after the expiration of
the two-year period, killed as a result of making an aerial flight as a
pilot or student pilot.

Held, on appeal, affirming the decision of RoBERTSON, J., that the true effect
of the clause is disclosed by the latter part, beginning with the words
“put if he fails to comply with these conditions,” ete. “These condi-
tions” are set out in the earlier part of the clause and refer to flying
within the two-year period without written notice. The breach fol-
lowed by death from another flight four years after the expiration of
the two-year period does not go to the root of the contract and does not
limit the company’s liability.

11
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APPEAL by defendant from the decision of Rosertsow, J. of
the 3rd of October, 1939, whereby he awarded the plaintiffs judg-
ment for $2,500 and costs. The plaintiffs are the parents of
Arthur Reynard whose life was insured by the defendant com-
pany on June 22nd, 1933. The policy provided for payment to
Arthur Reynard of $2,500 at the expiration of 37 years, when
he would be 55 years old, if then living, otherwise payable to
his parents. Reynard was killed while flying a plane on October
9th, 1938. The assured had paid all the premiums required by
the policy. The defendant’s refusal to pay the insurance is based
solely on clause 5 of the policy which is set out in the judgment
of Macpowarp, J.A. The defendant claims that without giving -
written notice to the defendant company or paying the additional
premiums as required by said clause 5, Arthur Reynard made
aerial flights as a pilot or student pilot within two years of the
date of the issuance of the said policy. On the trial it was held
as to said clause 5 that if the assured made an aerial flight as a
pilot or student pilot within two years from the date of issue
without accident and without having given written notice or
having paid an additional premium, then the said insurance
policy was in full force and effect until maturity, even though
the assured was, after the expiration of the two-year period,
killed as a result of making an aerial flight as a pilot or student
pilot.

The appeal was argued at Vancouver on the 28th of March,
1940, before Macpoxarp, McQuarrie and O’ Havrorax, JJ.A.

Clark, K.C., for appellant: The case turns solely on the inter-
pretation of clause 5 of the policy. There is error in saying that
the insurance is not affected when he flies within the two years
without accident. There was a breach because he flew within
the two years; secondly, he gave no notice of intention to fly;
thirdly, he paid no extra premium; fourthly, he died subse-
quently in flying a plane. The learned judge found that he
flew within the two years. Nothing can be inserted in the policy
in conflict with the words used: see Rickman v. Carstairs
(1833), 5 B. & Ad. 651, at.p. 635. The consequence of a breach
of warranty is to discharge the insurer from liability from the
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date of the breach: see Thornton v. Knight (1849), 16 Sim.
509; Brooking v. Maudslay, Son & Field (1888), 38 Ch. D.
636; The India and London Life Assurance Company v. Dalby
(1851), 15 Jur. 982 ; Newcastle Fire Insurance Co. v. McMorran
and Co. (1815), 3 Dow 255 ; Hambrough v. Mutual Life Insur-
ance Co. of New York (1895), 72 L.T. 140. Warranty must be
taken to be a econdition precedent, the breach of which voids the
poliey: Barnard v. Faber, [1893] 1 Q.B. 340; Douglas et al.
v. Knickerbocker Life Ins. Co. (1881), 83 N.Y. 492; Sparen-
borg v. Edinburgh Life Assurance Company, [1912] 1 K.B. 195.
The assured is not entitled to recover the premiums paid: see
Arundell v. Provident Mulual Life Assurance Association
(1934), 78 Sol. Jo. 319. The company must base its rates on
the risk involved: see Duckworth v. Scottish Widows Fund
Life Assurance Society (1917), 33 T.L.R. 430.

T. Todrick, for respondent: The defendant must prove (1)
That flights were made by Reynard within the two years; (2)
that no written notice was given and that no extra premium was
paid; (3) that death resulted from a flight made as a pilot or
student pilot; (4) that death resulted from a flight within the
two years. In attempting to prove flights within the two years
hearsay evidence was allowed in: see Price v. The Dominion of
Canada General Insurance Co., [1938] S.C.R. 234. The
plaintiffs say that it is only where the flight is made within the
two-year period and death results therefrom that the defendant
can escape liability, although the death may not have occurred
until after the two-year period had expired. Where there is
ambiguity the provision must be construed against the company:
see Woodward’s Ltd. v. United States Fidelity and Guaranty Co.
(1927), 38 B.C. 171, at p. 179; In re Htherington and Lanca-
shire &c. Accident Insurance Co. (1909), 78 L.J.K.B. 684, at
pp- 686-7 and 689; In re Bradley and FEssex Accident
Indemnity Society., Lim. (1911), 81 L.J.K.B. 523, at pp.
525-6; 530-1.

Cur. adv. vult.

18th April, 1940.
Macpoxarp, J.A.: Appeal from the judgment of Rosrrrsox,
J., in favour of the plaintifis for the sum of 2,500 due under a
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policy of life insurance issued in June, 1933, to one Arthur
Reynard since deceased. The action was brought by the bene-
ficiaries under this policy. This sum was payable to the assured
at the expiration of 87 years if then living; otherwise to the
plaintiffs (respondents).

Arthur Reynard, the assured was killed while flying in 1938.
The policy had been in effect for over five years and the ordinary
premiums called for by the policy were paid. Appellant’s
refusal to pay upon death is based upon the provisions of two

clauses in the policy, numbered 4 and 5. They read as follow:

4. ResiENCE AND OccupaTioN—After this contract takes effect there is
no restriction upon the person whose life is insured in respect of residence,
travel or occupation except as provided in the clause respecting aeronautics
or as provided in any Total Disability or Double Indemnity provision form-
ing a part of this contract.

5. AEroNAUTICS—Except for the provisions relating to aeronautics in
any Disability or Double Indemnity Accident Benefit forming a part of this
contract, this policy shall be free from all restrictions as to aeronauties,
provided the Life Insured does mot make an aerial flight as a pilot or
student pilot within a period of two years after its date of issue. If the
Life Insured makes an aerial flight within the said period as a pilot or
student pilot he must first give written notice to the company and must
pay such extra premiums as the company shall determine, the first of such
extra premiums to be paid before the flight is made, unless the flight is made
in the ACTIVE service of the Militia of Canada, in which case notice must
be given and the first extra premium paid within ninety days of such flight;
but if he fails to comply with these conditions, and death oceurs either
within the said period or subsequently, as a direct or indirect result of his
having made an aerial flight as a pilot or student pilot, [within that two-
year period] the liability of the company shall be limited to the return of
all premiums paid, without interest, or the principal sum assured, which-
ever is the smaller, adjustment being made in either case for any indebted-
ness under the policy.

For greater clarity I have inserted in brackets after the line in
clause 5 “‘an aerial flight as a pilot or student pilot” the words
“within that two-year period.” These words of course are not
contained in clause 5. I insert them to indicate clearly the true
construction of the clause. We are not permitted to add words
to the clause: it is our right, however, to give the clause the
reading assigned if the sense and context justify it.

As stated the assured Reynard was killed while flying a plane
on the 9th of October, 1938. His father now sues as adminis-
trator together with deceased’s mother as a beneficiary under the
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policy. The only question to determine is whether or mot the ~ C-A
policy was vitiated for non-compliance with clause 5 or the 1940
liability of appellants reduced. It will be observed that the gpyxamp

flight undertaken on the 9th of October, 1938, when the assured o

was killed, was not made “within a period of two years” after Murvar

its date of issue; the policy was issued in 1933. AssIrJ;I};fNCE

I am assuming for this decision that the following findings O%Oé&:ﬁ“;
of fact made by the learned trial judge in these words were
justified by the evidence:

I find on the evidence of J. A. Wright that the assured made an aerial
flight as a student pilot in 1934 within the two-year period. Plaintiff
suggested that there was no definition of the word “student pilot” and that
therefore it might mean a pilot who was taking further lessons. In my
opinion Reynard, who was taking lessons in flying from a duly qualified
flying pilot, was a student pilot. I also find that he was killed while
making an aerial flight as a pilot on the 9th October, 1938.

My acceptance of these findings does not mean that we have
concurrent findings of fact by this Court and by the trial judge.
I merely assume that facts as stated because on that basis, in my

Macdonald,
J.A.

opinion, appellant cannot succeed. In general I am in agree-
ment with the views of the learned trial judge. As stated by
him the only restrictions placed upon the occupation of the
deceased are contained in paragraph 5. That is clear when read
with the provisions of paragraph 4. The company doubtless, in
framing this policy had in mind that special risks attend flying,
either by pilots or by student pilots during the first two years:
it is a testing period. After that time the danger would abate
because of experience gained. There is no doubt that in making
flights within the two-year period a breach of the first part of
clause 5 was committed. The deceased should have given written
notice to the company; an extra premium would then have been
exacted if the company decided to impose it. The assured took
the risk of ignoring this provision in the policy. We are not
now concerned with speculations as to the result of the breach
had death occurred from flying within that period; nor are we
concerned with whether or not the breach, apart from fatal con-
sequences, gave rise to an action for damages or otherwise. The
point is, did this breach followed by death from another flight
four years later go to the root of the contract and limit the com-
pany’s liability as defined therein?
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The true effect of the clause is disclosed by the latter part
beginning with the words “but if he fails to comply with these
conditions,” ete. “These conditions” are set out in the earlier
part of the clause and refer to flying within the two-year period
without written notice. No other condition can be found, such,
for example, as flying at any time without notice during the
whole life of the policy. It is clear therefore that all the conse-
quences to follow are attendant upon that specific breach and
upon that breach only. If death occurred either within the two-
year period or later as a result of injuries received while flying
during that period with no notice given, appellant’s liability
would be limited to the return of premiums, ete., not so other-
wise. It follows that when the clause speaks of an “aerial flight
as a pilot or student pilot” near the end of the clause an unlawful
flight or one in breach of the only prohibition the clause contains
is referred to.

On the construction submitted by appellant, as it was an
endowment policy extending over a period of 37 years, had the
assured been killed 20 years hence, as the trial judge points out,
paying premiums in the meantime, it could take the ground that
its liability was limited to returning the premiums.

I would dismiss the appeal.

McQuarriz, J.A.: T agree with the reasons for judgment of
my brother Macpoxarp. The appeal should be dismissed.

O’Harroran, J.A.: T would dismiss the appeal. I am in
agreement with the reasons and the conclusions of Mr. Justice
RoserTson the learned judge who tried the case.

Appeal dismissed.

Solicitor for appellant: J. A. Clark.
Solicitor for respondents: Thomas Todrick.
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CAMERON v. DAVID SPENCER, LIMITED.

Negligence—FEscalator in departmental store—Customer ascends from first
to second floor—Her heel catches in slot on landing plate—Shoved
violently from behind—Back injured—Damages—Appeal.

The plaintiff entered the defendant’s store as a customer and used the
escalator running from the first to the second floor. When she reached
the top the heel of her shoe caught in one of the slots in the metal
landing plate into which the moving cleats enter and disappear down-
ward. The plaintiff being held fast, she was pushed violently forward
by those behind her. Her heel broke away from the aperture and
falling, her back was severely injured. She was awarded $3,000
damages on the trial.

Held, on appeal, affirming the decision of McDoxaLp, J., that the slot in
which her heel was caught must be regarded as a concealed danger to
the respondent, in the sense that the danger of catching her heel cannot
be said to have been obvious to her. There is no evidence of negligence
on her part. In these circumstances the appellant must be held to be
responsible for her injuries arising from catching her heel as she did.

APPEAL by defendant from the decision of McDoxarp, J.
of the 6th of October, 1939, granting the plaintiff $3,000
damages in an action alleging that on the 14th of December,
1936, while engaged in shopping, she suffered personal injuries
when ascending by the escalator from the ground floor to the
first floor in the department store of the defendant company.
She claims that when she reached the top and was about to step
off, the heel of her shoe caught in one of the slots of the escalator,
and being held fast she was pushed violently forward by those
behind her. This pulled her free from the escalator but her back
was severely injured.

The appeal was argued at Vancouver on the 13th and
14th of March, 1940, before Macpovarp, McQuarrie and
O’Harrorax, JJ.A.

H. I. Bird, for appellant: The finding of negligence by the
defendant is not supported by the evidence. The mere occur-
rence of an accident does not warrant an inference of negligence:
see Welfare v. London and Brighton Railway Co. (1869), L.R.
4 Q.B. 693, at pp. 698-9; Beven on Negligence, 2nd Ed., 135.
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Twenty-five years of safe operation of a machine, carrying 5,000
persons daily, is an answer to the suggestion that the machine
was defective or the defendant negligent in the operation of it.
As to the duty of the occupier of a premises to an invitee sce
Indermaur v. Dames (1866), L.R. 1 C.P. 274, at pp. 387-8.
The invitee must use reasonable care on her part for her safety
and to prevent damage from unusual danger which she knows or
ought to know: see Halsbury’s Laws of England, 2nd Ed., Vol.
23, p. 604; Pollock on Torts, 9th Ed., 524; EKlliott v. Toronto
Transportation Commaission (1926), 59 O.L.R. 609; Crafter
v. Metropolitan Railway Co. (1866), L.R. 1 C.P. 300; Alex-
ander v. City and South London Railway Company (1928), 44
T.L.R. 450; Kester v. The City of Hamilton, [1937] O.W.N.
162. The escalator was of a standard design of a type in
common use. The plaintiff assumed the risk of using the
escalator while wearing shoes of the type she was wearing: see
Levita v. T. FEaton Co. Ltd. (1937), unreported, discussed in
6 F.L.J. 294.

J. A. Macinnes, for respondent: It was found by the trial
judge that a hidden danger to customers using the escalator did
exist. The heels of shoes generally used now being small, were
liable to slip into and be caught in the slots of the landing-plate.
She had no warning of the risk she ran while wearing these
shoes. This was a finding of fact and will not be disturbed: see
Granger v. Brydon-Jack (1919), 58 S.C.R. 491; McCoy v.
Trethewey (1929), 41 B.C. 295. The defendant knew of the
danger from experience: see Indermaur v. Dames (1866), L.R.
1 C.P. 274. The heel was caught and the marking on the heel
shows this. The plaintiff was pushed by passengers following
her on the escalator: see Cooil v. Clarkson (1925), 35 B.C. 308,
at 310. The defendant should have foreseen the accident and
should have taken steps to have avoided it: see Gordon v. The
Canadian Bank of Commerce (1931), 44 B.C. 213, at p. 222;
Robert Addie & Sons (Collieries) v. Dumbreck, [1929] A.C.
358; Wallis v. Coca Cola Company of Canada Ltd. (1933), 47
B.C. 481; The European (1883), 10 P.D. 99. The evidence
shows negligence and the finding was justified and should not
be disturbed : see Secott v. London Dock Co. (1865), 3 H. & C.
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596; Salmond on Torts, 9th Ed., 470; Hayward v. Drury Lane
Theatre and Moss” Empires, [1917] K.B. 899, at p. 914.

Bird, replied.
Cur. adv. vull.

15th April, 1940,
Macpoxarp, J.A.: Appeal from the judgment of McDoxarp,
J., awarding respondent $3,000 damages for injuries sustained
while riding on an escalator running from the first to the second
floor of appellant’s department store in Vancouver.
We are not trying this action: our duty is to ascertain if

proper legal principles were applied and the evidence warranted-

the finding. On the first branch the trial judge was right in
applying the principles of the well-known decision in Indermaur
v. Dames (1866), L.R. 1 C.P. 274, where in an oft-quoted pas-
sage Willes, J., said at p. 288:

with respect to such a visitor [an invitee as in this case] at
least, we consider it settled law, that he, using reasonable care on his part
for his own safety, is entitled to expect that the occupier shall on his part
use reasonable care to prevent damage from unusual danger, which he knows
or ought to know;

The approach, therefore, was right; the only other question is—
do the facts bring the case within these principles? The trial
judge found that a place of “hidden danger” existed at the top
of the escalator and that appellant knew of its existence: that is
one element. The evidence justifies the finding of knowledge.
Accidents of a similar nature occurred before: the heels of
ladies’ shoes were wrenched off or damaged while riding upon it.
It was not shown that these accidents occurred at the precise
spot in question, viz., at the top of the escalator. The fact,
however, that they did occur should have called appellant’s
attention to the general need for care and the necessity of repair-
ing, altering, or guarding. If not possible to eliminate the
danger, later discussed, by alterations it should at least be
guarded by signs or by means of an attendant.

The trial judge also found that respondent was not negligent:
that is another necessary element. As the accident occurred
when she was about to step on the landing-plate at the top it
was urged that she did not exercise due care: had she done so,
she might easily have avoided the cavity presently referred to:
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that was the submission. The answer is that large numbers,
during a working day, ascend and descend this escalator: the
greater the number the more difficult it would be to observe the
precise spot under foot where care ought to be exercised. At
least one passenger, her daughter, was in front of respondent:
that would obscure her view to some extent: others were crowd-
ing behind her. As her right foot reached the solid part of the
landing-plate on the second floor the heel of the left foot was
caught in a cavity or space between fingers extending out from
the solid plate of sufficient width to permit the heel to enter it
when pressure was applied and deep enough to prevent it from
being readily withdrawn. Another passenger would conceal it
wholly or partially from view; it follows that at least, means
should have been taken to call attention to the necessity of
stepping across this intervening space in safety. On the whole,
I do not think it possible to say that the trial judge was clearly
wrong in not finding negligence on respondent’s part; she used
therefore “reasonable care for her own safety.”

There is a further finding—at all events it is necessarily
implied—that the place where the injury occurred was one of
“unusual danger.” Does the evidence support it? One can
get little assistance in comparing facts in many cases with the
facts herein: each must be considered on its own special facts.
Had the accident occurred, for example, midway while the
respondent was in the act of ascending through the heel being
caught between shallow cleats the result might well be different.
This appears from other decisions. I doubt if the heel of a boot
could have been firmly caught in any other part of the escalator.
The finding that in this case a place of “unusual danger” existed
can be supported because of special facts, not applicable to all
escalators. It is defective at the spot where an accident would
likely occur if at all, viz., while stepping off a moving stairway
on to a solid metal plate imbedded in the floor and on a level
with it. There is no special danger in ascending or descending
the escalator; the likelihood of danger occurs in quitting it. It
is unsafe at the top where the turn is made at the landing-plat-
form. This was a defect in original construction. It is the
cleat type escalator consisting of two mechanically operated
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inclined planes, one for use in ascending, the other in descending. ~ C.A.
Where the customer stands it is studded with wooden cleats or ~ 1940
blocks. There is, as indicated, a solid metal plate about ,yprox
eighteen inches square (the precise size is not material) imbedded oo
in the floor at the top of the escalator upon which passengers step Seewcer,
on quitting it. Eight metal fingers nineteen and one-half inches Lao.
in length extend outwards therefrom with enough space between Macdonald,
each to catch the heel of a lady’s shoe; these fingers after extend-
ing horizontally a short distance from the plate are bent down-
wards to conform with the ineclined runway. In the space
between them the moving cleats pass and disappear below. These
cleats would completely fill the space between the fingers were
it not that a circular turn is made thereunder before the solid
plate is reached. This leaves a cavity or space between the
fingers in that area between the point where the turn begins and
the landing-plate, with the depth increasing as the turn is com-
pleted. It is this unnecessary cavity somewhat difficult to
describe that creates the danger; it should have been so designed
that the moving cleats would pass snugly under the solid part
of the metal plate before making the turn; in that event no
space would be left for a heel to become impaled.

While there is no evidence on the point one can readily
perceive that with the step type of escalator where mechanical
action creates steps as one ascends the horizontal part of the last
step would pass snugly under the metal plate leaving no inter-
vening space to invite an accident such as this.

The trial judge did not take a view and, as stated, it is not
easy to appreciate the true situation, or to succinetly deseribe it.
I draw my conclusions as to the nature of this place of “unusual
danger” from the evidence, some photographs and particularly
a diagram or sketch drawn by the witness Edmunds and marked
Exhibit 1.  The turn should not have been made at the point
indicated; it should have been carried far enough forward
under the solid part of the metal plate before turning downward
to avoid creating the situation revealed. As the trial judge
decided——and I think he was right in doing so—it constituted a
place of “unusual hazard.” That is a finding of fact and it is
supported by the evidence.
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The safety of customers visiting a store is not guaranteed.
They must, in general, accept conditions as they find them. Nor
are appellants obliged to keep their premises in such a condition
that no one can possibly get hurt. That is not our situation. It
is sometimes said (Elliott v. T'oronto Transportation Commission
(1926), 59 O.L.R. 609) that one is not bound at once to adopt
the latest improvements and appliances. This escalator was
designed 30 years ago. I have no doubt, although it is not dis-
closed by the evidence, that in later designs this cavity does not
exist. It would be unreasonable to impose liability because
newer and probably more efficient escalators are now turned
out by manufacturers, thus requiring that equipment reasonably
satisfactory should be discarded when an improvement in design
appears. It is difficult, however, to make a positive declaration
on this point subject to no exceptions. Certainly as in this case
if an escalator still in use contains a part or place of “unusual
danger” known to the occupier and unknown to the visitor using
reasonable care it would be no answer to say that to impose
liability would compel the merchant to discard it for more
modern equipment. If this escalator installed 30 years ago is
defective in the respect indicated the merchant retains it at his
own risk. Negligence is absence of care according to circum-
stances and I would add according to accepted standards
demanded by reasonable men at the time an accident occurs. It
would, I think, be possible for a jury 30 years ago on the facts
existing to exonerate the occupier while another jury today on
the same facts might impose liability. Standards of safety
may change with the times particularly where the population has
greatly increased.

We were directed to an unreported decision in Levita v. T.
Eaton Co. Ltd., discussed in 6 F.L.J., May 1st, 1937, where a
Court consisting of Latchford, C.J., Masten and Macdonnell,
JJ.A., the latter dissenting, reversed a decision of a county
court judge in favour of the plaintiff who suffered injuries
through a shoe being caught between the cleats of an escalator
while descending. Assuming only, in the absence of an official
report, that it is correctly reported it does not follow that in my
view it was wrongly decided. This decision is based on its own



LV.] BRITISH COLUMBIA REPORTS.

special facts. I would be surprised to find in modern escalators
the depression referred to herein. One need not be a mechanic
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to observe that if properly designed this accident would not ,yprox

have occurred.
I would dismiss the appeal.

McQuarerik, J.A.: I agree that the appeal should be dismissed.

O’Harrorax, J.A.: The respondent was injured while being
carried up an escalator in the appellant’s department store in
the city of Vancouver. When it reached the top she could not lift
her left foot. Her heel was caught in one of the slots in the
metal landing-plate into which the moving cleats enter and
disappear downward. She was lawfully there for the purpose
of shopping in the appellant’s store. She was the only person
to give evidence of the actual happening.

These slots are stated to be nineteen and a half inches long.
It appears the moving cleats fill these slots “Hush” with the
surface of the floor, for about half their length. But at about
the half way point the moving cleats begin to turn downward,
leaving holes in the remaining length of the slots, of increasing
(but unstated) depth. This factual synopsis is taken from the
oral evidence read with the photographs and sketch filed. It is
the factual situation aceepted by counsel before us. In answer
to the Court, counsel for the appellant admitted there were holes
of this description in the metal slots, but added there was no
evidence as to their length or depth. Although the slots them-
selves may have been reasonably apparent to the respondent
(there was one child in front of her), yet one may easily under-
stand that the holes in the final half of the slots would not be
obvious to her. When standing on the moving escalator she
would have no reason to expect her heel to be carried into and
caught in a hole in the landing-plate at the top. The large
number of people using the escalator would in itself be a factor
to imbue her with confidence that she could use it without danger.

The circumstances recited compel the eonclusion that the slot
in which her heel was caught must be regarded as a concealed
danger to the respondent, in the sense that the danger of catching
her heel cannot be said to have been obvious to her. There is no

v.
Davip
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LrD.
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evidence of negligence on her part. In these circumstances the
appellant must be held responsible for her injuries arising from
catching her heel as she did. Vide Fairman v. Perpetual Invest-
ment Building Society (1922), 92 L.J.K.B. 50. The decision
of the House of Lords in that case as I read it, turned on the
question of fact whether the hole in a stairway was or was not a
concealed danger. The appellant’s duty here was to maintain
its escalator in such condition that the persons using it would
not be exposed to dangers which they could avoid by the exercise
of reasonable care for their own safety. It failed in that duty.
The truth appears to be that accidents of this nature have been
so rare, that the appellant has not troubled to guard against
them. It has taken the chance.

Furthermore it appears from the appellant’s answers to inter-
rogatories Nos. 11 and 12 that it was aware there were current
fashions in women’s and girls’ footwear with heels of a size and
shape narrower than the width of the slots. The appellant sold
shoes of this type in the ladies’ shoe department of its own store.
Since the respondent’s heel was caught in the slot, it follows she
was wearing shoes of this type. The escalator was placed there
—as were the stairways and elevators—for use by all persons
in the store to enable them to pass from one floor to another.
These slots as already stated, constituted a concealed danger to
the respondent and people like her wearing shoes with heels
which could be canght therein. Yet the appellant did not warn
such persons of that concealed danger. There was a duty upon
it to do so. That duty is deduced from the facts stated, viz., that
the respondent was one of a class for whose use in the contem-
plation and intention of the appellant the escalator was placed
where it was, and it was so used by the respondent without
knowledge of and without reasonable opportunity of detecting
the concealed danger. The failure to warn and the injury to
the respondent are in essence directly and intimately associated.
Vide Grant v. Australian Knitting Mills Ltd. (1933), 105
L.J.P.C. 6, Lord Wright speaking for the Judicial Committee
at pp. 14-15.  Also Donoghue’s case (1932), 101 L.J.P.C. 119,
Lord Atkin at pp. 127-8.

The failure of the appellant to warn the respondent, raised a
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presumption that this breach of duty contributed to the accident.
At this point the onus was on the appellant to rebut that presump-
tion by showing a way in which the injury could have happened
to the respondent without this breach of duty contributing to it.
The appellant has failed to do so and there is no evidence of
contributory negligence on the respondent’s part. In such cir-
cumstanees, it must be held that the appellant is guilty of negli-
gence attaching to it on a proper inference from the facts stated:
vide Ballard v. North British Railway Co. (1923), S.C. (H.L.)
43, Lord Dunedin at pp. 53-54. Negligence is found as a matter
of inference from the appellant’s breach of duty in conjunction
with all the known circumstances. Even if the appellant could
by apt evidence have rebutted that inference it has not done so:
vide Grant v. Australian Knitting Mdls Ltd., supra, at p.
13. Lord Macmillan (with whom Lord Atkin and Lord Wright
agreed) observed in Shacklock v. Ethorpe, Lid., [1939] 3 All
E.R. 372, at p. 374

The word “negligence” is tending in modern legal usage to be restricted
to denoting the breach of a duty owed to some other person.

Counsel for the appellant pressed us with an unreported oral
decision of the Ontario Court of Appeal in Levita v. T. Eaton
Co. Lid., and also a Divisional Court decision (Branson and
MacKinnon, JJ.) Alexander v. City and South London Railway
Company (1928), 44 T.L.R. 450, as discussed in a contributed
article in (1937), 6 F.L.J. 294, entitled “Liability for accidents
on Escalators.” Asto Levitav. T. Eaton Co. Lid., supra, counsel
were unable to furnish us with the oral reasons (although so
requested ), so reference thereto must be confined to the state-
ment of the case discussed in 6 F.L.J. supra. In the statement
of facts there, it appears “it-was obvious” that heels such as the
plaintiff wore “could go down between the cleats on the escalator
and oceasionally heels of this sort were torn off.” The learned
county judge found the escalator “constituted an unusual
danger,” for which the Faton Company was responsible and
awarded her $225 damages.

The Court of Appeal allowed the appeal (Macdonuell, J.A.
dissenting), on the ground that in so finding the learned county
judge went beyond what the evidence warranted. This conelu-
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sion of the Court of Appeal eliminated all question of concealed
danger such as exists here. In the Levita case the plaintiff had

given evidence
that there was a clear space in front of her with nothing to prevent her
seeing where she was placing her feet.

That is not this case. For if the respondent here had given
evidence that she had placed her heel in a hole which she could
see, the whole aspect of this case would be changed. The
respondent’s foot was caught, not by an act of hers in placing
her foot in a hole which nothing prevented her seeing, but by
the motion of the escalator carrying her left heel into a hole
which she had no reason to believe was there.

In Alexander v. City and South London Railway Company,

supra, the plaintiff caught her heel in an escalator at South
Clapham Station; she fell and sprained her ankle. She was
awarded £25 damages. An appeal to the Divisional Court was
allowed, it being held
there was no duty imposed on a railway company to keep everything at its
stations in such a condition that ncbody could by any possibility hurt
himself.
It appears the decision turned on the design of the escalator
and not its condition. Counsel for the respondent submitted
the railway company ought to make it impossible for such an
accident to happen. From the brief report of the judgment it
would appear there was no evidence to support a finding of con-
cealed danger. That case is of no assistance therefore to the
decision of the case at Bar.

I am of opinion, with respect, that the learned trial judge
reached the right conclusion. I would dismiss the appeal.

Appeal dismissed.

Solicitor for appellant: H. I. Bird.
Solicitor for respondent: George F. Cameron.
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AUSTRALIAN DISPATCH LINE (INCORPORATED) v. - G4

ANGLO-CANADIAN SHIPPING COMPANY 1939
? J , 9,
LIMITED. June8, 0,
Sept. 12.

Charterparty — Loading in British Columbia for Shanghai— Hostilities
between China and Japan—Notification by charterer of cancellation of & Rt 15
charterparty—Action for damages—Frustration. Galt.vwaler

frovse

[ig4s] 2 DLR5S

T

On the 13th of March, 1937, the Sheaf Steam Shipping Company Limited

chartered their steamship “Sheaf Crown” to the plaintiff for voyage < 5 “ e
from British Columbia to Japan, or at charterer’s option to Shanghai ~ 7w D¢
direct. By sub-charterparty of June 25th, 1937, the plaintiff chartered Sdas "W’W
the vessel to the defendant for a similar voyage, namely, from British
Columbia to Japan, or at charterer’s option, Shanghai direct. By a
further sub-charterparty of June 25th, 1937, the defendant chartered
the vessel to the Ocean Shipping Company Limited for a similar voyage,
namely, from British Columbia to Japan, or at charterer’s option,
Shanghai direct. By telegram of August 17th, 1937, the Ocean Ship-
ping Company Limited exercised the said option and elected for a
voyage to Shanghai direct. Between March 4th and August 6th, 1937,
the Ocean Shipping Company Limited entered into five freight con-
tracts for assembling cargo for said vessel. About the 13th of August,
1937, hostilities commenced between China and Japan, centering in and
about Shanghai, although trouble had been brewing for some time
previously to the knowledge of the parties. On the 12th of August,
1937, the “Sheaf Crown” was in mid-Pacific on her way from Japan to
British Columbia to fulfil her chartered voyage. As hostilities increased,
on the 20th of August, 1937, the defendant notified the plaintiff in
writing as follows: ‘“We hereby notify you that on account of the war
between China and Japan, our charterparty on the S.S. Sheaf Crown
dated San Francisco June 25th has become impossible of performance
and we hereby declare it cancelled.” The plaintiff recovered judgment
in an action for damages for breach of the charterparty.

Held, on appeal, reversing the decision of Morrisox, C.J.8.C., that on the
20th of August, 1937, the Ocean Steamship Company Limited notified
the defendant that on account of said war its charterparty on the
“Sheaf Crown” became impossible of performance and declared it
cancelled. On receipt of this notice, and on the same day, the defendant
notified the plaintiff in similar terms, declaring its charterparty can-
celled. On receipt of this notice, and on the same day, the plaintiff
notified the owner of the vessel in similar terms cancelling the charter-
party. The cancellation was accepted by the owner, who five days later
rechartered the vessel for another voyage. It must be inferred that
the plaintiff, the defendant and the Ocean Shipping Company Limited
were united in the common conclusion that the outbreak and con-
tinuance of hostilities between China and Japan at Shanghai so pro-
foundly affected their respective charterparties that the contract could
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not be performed. In the result therefore, whether or no the contract
was frustrated by reason of the hostilities between Japan and China,
yet all the parties interested in the voyage, including the plaintiff and
defendant, treated it as frustrated on that account, and are bound by
the legal consequences of their own conduct in doing so.

Held, further, that even if this were not so, and if the appellant did commit
a breach of contract by its notice of termination on the 20th of August,
nevertheless the judgment should be set aside; for in refusing on the
21st of August to accept the appellant’s notice of termination, the
respondent thereby kept the contract alive at its own risk until the time
for performance on 15th September, 1937; having done so it proceeded
to ineapacitate itself from performing its part of the contract on that
date by enabling the owner of the S.S. “Sheaf Crown” to terminate its
charterparty and possess the vessel on 25th August, 1937,

APPEAL by defendant from the decision of Mogrisox,
C.J.8.C. of the 9th of February, 1939 (reported, 53 B.C. 408,
and see p. 401), in an action for damages for breach of a contract
contained in a charterparty of the steamship “Sheaf Crown”
made between the plaintiff as chartered owner and the defendant
as sub-charterer on the 25th of June, 1937. By charterparty of
March 13th, 1937, the Sheaf Steam Shipping Company Limited
chartered this ship “Sheaf Crown” to the plaintiff for voyage
from British Columbia to Japan, or at charterer’s option,
Shaghai direct. By sub-charterparty of June 25th, 1937, the
plaintiff chartered the vessel to the defendant. By a further
sub-charterparty of the 25th of June, 1937, the defendant char-
tered the “Sheaf Crown” to the Ocean Shipping Company
Limited for a similar voyage, namely, from British Columbia
ports to Japan, or at charterer’s option, Shanghai direct. The
Ocean Shipping Company Limited exercised the option and
elected for a voyage to Shanghai direct, and so notified the
plaintiff. DBetween March 4th and August 6th, 1937, the
Ocean Shipping Company Limited arranged for and assembled
its cargo for the voyage. On August 13th, 1937, the “Sheaf
Crown” was in mid-Pacific on her way to British Columbia to
fulfil her chartered vovage, and at about this time war broke
out between China and Japan, the Japanese landing troops in
Shanghai Harbour. In view of the hostilities and the substantial
closing of the port to vessels, and the probability that these
conditions would prevail for a long time, all contracts involving
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the proposed voyage of the “Sheaf Crown” were alleged to be  C-A-
immediately and unconditionally frustrated, and on August 1939
20th, 1937, the Ocean Shipping Company Limited notified the 4 ;o rian
defendant to this effect, and the defendant then so notified the DIiPATCH
plaintiff and the plaintiff then notified the owners. The “Sheaf o

Crown” never reached Vancouver. ANero-
CANADIAN

The appeal was argued at Vancouver on the 8th and 9th, and S&IPIP;?”G
the 12th to the 14th of June, 1939, before MarTin, C.J.B.C,, e
Sroax and O’Harroran, JJ.A.

Griffin, K.C. (Sidney A. Smith, with him), for appellant:
The important question is whether the circumstances which
arose in August, 1937, amounted to a frustration of the charter-
party. Hostilities commenced August 13th, 1937. On August
20th the Ocean Shipping Company Limited notified us that their
charterparty on the “Sheaf Crown” had become impossible of
performance and they declared it cancelled. We then declared
its charter from the respondent had also come to an end. The
respondent then notified the owners that it was at an end. The
Shanghai hostilities rendered the unloading of lumber impossible
at that port for an unreasonable length of time from August
20th, 1937: see Kawasaki v. Banthom 8.8. Co., {19387 3 All
E.R. 80, and on appeal [19397 1 All ER. 819; [1939] 2 K.B.
544; W. J. Tatem, Ltd. v. Gamboa, [1938] 8 All ER. 135;
Taylor v. Caldwell (1863), 3 B. & S. 826; Jackson v. Union
Marine Insurance Co. (1874), L.R. 10 C.P. 125; Krell v.
Henry, [1903] 2 K.B. 740; Geipel v. Smith (1872), L.R. 7
Q.B. 404; Horlock v. Beal, [1916] 1 A.C. 486; F. A. Tamplin
Steamship Company, Limited v. Anglo-Mewxican Petroleum
Products Company, Limited, [1916] 2 A.C. 397; Bank Line,
Laomated v. Arthur Capel & Co., [1919] A.C. 435; Hurji Mulji
v. Cheong Yue Steamship Co., [1926] A.C. 497; Dahlv. Nelson,
Donkin, & Co. (1881), 6 App. Cas. 38; The Penelope, [1928]
P. 180; Carver’s Carriage by Sea, 8th Ed., sec. 232. The
circumstances existing in Shanghai were such as to frustrate the
adventure within the meaning of the principles set out in the
above cases, and the evidence is overwhelming to this effect. No
lumber was discharged from any ship in Shanghai during this
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period and the “Sheaf Crown” could not have unloaded at
Shanghai at any time up to the end of December, 1937.

Clyne (Macrae, K.C., with him), for respondent: A party
to a contract who has made an absolute promise is not discharged
from liability if it afterwards appears that it is impossible for
him to perform the contract, even though this is not due to any
fault on his part: see Halsbury’s Laws of England, 2nd Ed.,
Vol. 7, p. 209; Paradine v. Jane (1647), Aleyn 26; 82 E.R.
897; Atkinson v. Ritchie (1809), 10 East 531; Matthey v.
Curling, [1922] 2 A.C. 180, at p. 234. They seek to apply the
doctrine of frustration although not expressed in the contract.
The power of implying terms in a contract is exercised sparingly
and only in cases of necessity: see F. A. Tamplin Steamship
Company Limited v. Anglo-Mexican Petroleum Products Com-
pany Lumited, [1916] 2 A.C. 397, at p. 403; In re Comptoir
Commercial Anversois v. Power, Son and Company, [19207 1
K.B. 868, at pp. 878-9, and 902. To apply the doctrine perform-
ance must have become physically or legally impossible, not
merely unprofitable: see Halsbury’s Laws of England, 2nd Ed.,
Vol. 7, p. 208; Blackburn Bobbin Company v. T. W. Allen &
Sons, [1918] 2 K.B. 467. The frustrating event must not be in
contemplation of the parties: see Halsbury’s Laws of England,
2nd Ed., Vol. 7, p. 2155 Hirji Mulji v. Cheong Yue Steamship
Co., [1926] A.C. 497, at p. 507; Metropolitan Water Board v.
Dick, Kerr and Company, [1918] A.C. 119, at 130. If a
substantial portion of the contract is not frustrated, the entire
contract is not cancelled: see Leiston Gas Company v. Leiston-
cum-Sizewell Urban Council, [1916] 2 K.B. 428; Dominion
Coal Co. Ltd. v. Lord Strathcona S.S. Co. Ltd., [1926] 1
W.W.R. 273, at p. 275. Clause 4 of the charterparty shows
the parties had in mind the possibility of interference due to
hostilities, but there must be actual restraint for the clause to
operate: see Bolckow, Vaughan, and Co. ( Limited) v. Compania
Minera de Sterra Minera (1916), 32 T.I.R. 404; Scrutton on
Charterparties, 12th Ed., 254. Clause 47 deals with cireum-
stances similar to those which arose in Shanghai, but the cireum-
stances in Shanghai were not so aggravated as those contem-
plated in the clause, and if the circumstances in Shanghai were
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less aggravated than the circumstances referred to in clause 47, C.A.

it was the intention of the parties that the voyage should be com- 1939
pleted: see Scrutton on Charterparties, 12th Ed., 31. Dealing A yergariax
generally with frustration, anticipation of danger or fear of Dispatom

Lix
delay is not sufficient: see The Svorono (1917), 33 T.L.R. ?E
415; Watts, Watts and Company, Limited v. Mitsui and Com- CAE'GLO' )

ANADIAN

pany, Limited, [1917] A.C. 227; Becker, Gray and Company Surerine
v. London Assurance Corporation, [1918] A.C. 101. The Co. Lito.
appellant knew of the conditions in Shanghai before it made its
election to go there and therefore frustration was self-induced:
see Bank Line, Limited v. Arthur Capel & Co., [1919] A.C.
435, at p. 452. The essence of frustration is that it shall not
be due to the act or election of one of the parties: see Maritime
National Fish, Ld. v. Ocean Trawlers, Ld., [1935] A.C. 524;
Altieselskabet Olivebank v. Dansk Svovlsyre Fabrik, [1919]
2 K.B.162; Ogdenv. Graham (1861),1 B. & S. 773, at p. 781;
Medeiros v. Hill (1832), 8 Bing. 231. The amount of damages
is the difference between the two charterparties. The appellant
wrongfully cancelled its charterparty. The onus of proving
failure to mitigate damage is on the appellant who has offered
no evidence in support of such submission: Gahan on Damages,
p. 140; Halsbury’s Laws of England, 2nd Ed., Vol. 10, p. 95,
sec. 118; Jones v. Watney, Combe, Reid, & Co. (Lamited)
(1912), 28 T.L.R. 399; Roper v. Johnson (1873), L.R. 8 C.P.
167 ; Banco de Portugal v. Waterlow & Sons, Ld., [1932] A.C.
459. Where one party repudiates a contract the contract
remains in force until the other party elects to treat the contract
as rescinded: see Michael v. Hart & Co., [1902] 1 K.B. 482,
at p. 490.

Griffin, replied.
Cur. adv. vull.

Martrx, C.J.B.C. agreed in allowing the appeal.

Sroax, J.A.: T have had the advantage of reading the reasons
for judgment of my brother O’Harrorax and as I am in such
substantial agreement therewith do not find it necessary to
extend my reasons for reaching the conclusion that this appeal,
with respect, should be allowed.
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O’Harrorax, J.A.: Anglo Canadian Shipping Company
Limited appeals from a judgment in favour of Australian

Avstrarzan Dispateh Line for $9,837.50 loss of profit and damage when

DispaTcH
LiNe
.
ANGrLO-
CANADIAN
SHIPPING
Co. Lap.

the steamship “Sheaf Crown” did not make a chartered voyage
from Vancouver to Shanghai owing to the outbreak of hostilities
between Japan and China in August, 1937. The charter was
terminated before the time for loading had expired, and in fact
before the vessel began loading, or had taken any cargo aboard.
Neither party to this appeal owned the vessel or the cargo to
be carried by it on that voyage. The S.S. “Sheaf Crown” was
owned by Sheaf Steam Shipping Company Limited of London.
On the 13th of March, 1937, for a lump sum of £9,500 British
sterling, the owner chartered the vessel to the respondent Aus-
tralian Dispatch Line of San Franeisco for a voyage between
British Columbia ports and Yokohama/Moji range “or in
charterer’s option Shanghai direct”; the vessel was to be ready
to load by noon 15th September, 1937. On the 25th of June,
1937, the respondent in turn chartered the vessel to the appel-
lant for this voyage for a lump sum of £11,250. On the same
day the appellant in turn at Vancouver chartered the vessel for
this voyage to Ocean Shipping Company Limited of Vancouver
for the lump sum of £11,250. The latter company then allotted
and sold space contracts in the said vessel for logs and lumber
to be delivered at Shanghai.

On the 17th of August, 1937, some four days before the S.S.
“Sheaf Crown” reached British Columbia waters, Ocean Ship-
ping Company Limited pursuant to a stipulation in the charter-
party, wirelessed the captain of the vessel to proceed to Van-
couver and load a full cargo of logs and lumber for Shanghai.
Hostilities had broken out at Shanghai between Japan and
China on the 13th of August, 1937. War was not then or later
formally declared, but that did not detract from the intensity of
the conflict engaged in by air, naval and land forces in the
Shanghai area. Ocean Shipping Company Limited notified the
appellant on the 20th of August, 1937, that on account of the
war between China and Japan its charterparty on the S.S.
“Sheaf Crown” had become impossible of performance and
declared it cancelled. On receipt of this notice and on the
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same day the appellant notified the respondent in similar terms
declaring its charterparty cancelled. On receipt of this notice
and on the same day the respondent also notified the owner of
the vessel in similar terms cancelling its charterparty.

On the 20th of August, 1987 therefore it must be inferred
that the appellant, the respondent and Ocean Shipping Com-
pany Limited (which had sold space contracts for a full cargo
on the vessel for that voyage) were united in the common con-
clusion that the outbreak and continuance of hostilities between
Japan and China at Shanghai so profoundly affected their
respective charterparties that these contracts could not be per-
formed. The Sheaf Steam Shipping Company Limited, the
owner of the vessel, accepted this common conclusion beyond
doubt five days later on the 25th of August, when it rechartered
the S.S. “Sheaf Crown” for a voyage to Australia; the vessel
commenced loading on the 30th of August and sailed for Aus-
tralia on or about the 11th of September, some four days before
the time would have expired for her to commence loading for
the voyage to Shanghai. It is manifest that the charter for the
Australian voyage could not have been entered into, unless the
charter for the Shanghai voyage had been terminated. Neither
the owner of the S.S. “Sheaf Crown” nor the holders of cargo
space for the cancelled Shanghai voyage were called to give
evidence.

Counsel for the appellant contended the learned Chief Justice
of the Supreme Court who tried the case erred in not finding that
the charterparty between the respondent and appellant had been
“frustrated.” The bulk of the evidence—much of it taken on
commission in Shanghai—related to shipping conditions at
Shanghai as affected by the hostilities between Japan and China.
The appellant maintained that the circumstances which arose
were not within the contemplation of the parties when the con-
tract was entered into, and as no clause in the charterparty
applied, a condition must be implied therein, that the contract
could not be performed in the particular circumstances as
intended and was therefore frustrated. The principle of frus-
tration or impossibility of performance enunciated in Taylor v.
Caldwell (1863), 32 L.J.Q.B. 164 (where a music hall was

183

C.A.
1939

AUSTRALIAN
DisPATCH
LiNE
V.
AxNgro-
CANADIAN
SHIPPING
Co. Lx1p.

O’Halloran,
J.A.



184

C.A.
1939

AUSTRALIAN
DispaTcH
LiNg
D,
ANGro-
CANADIAN
SHIPPING
Co. Ltp.

O’Halloran,
J.A.

BRITISH COLUMBIA REPORTS. [Vor.

destroyed by fire) when applied to charterparties, extends beyond
the destruction or mnon-existence of the subject-matter; it
includes cases in which some supervening event modifies the
eircumstances affecting a contract so profoundly as to justify
it being said there is an implied condition in the contract that it
shall be treated as at an end—uvide F. A. Tamplin Steamship
Company Limited v. Anglo-Mezican Petrolewm Products Com-
pany Limited, [1916] 2 A.C. 397; Bank Line, Limited v.
Arthur Capel & Co., [1919] A.C. 435; Larrinaga and Co.,
Limited v. Societe Franco-Americaine des Phosphates de
Medulla, Paris (1923), 39 T.L.R. 316 (IH.L.); Hirji Mulji v.
Cheong Yue Steamship Co., [1926] A.C. 497. In other words

the prineiple applies also where there is
cessation or non-existence of an express condition or state of things, going
to the root of the contract:

vide Horlock v. Beal, [1916] 1 A.C. 486, at 513, and The
Penelope, [1928] P. 180, at 194. In Horlock v. Beal, supra
(relating to repairs to a ship), Lord Atkinson, at p. 499,

approved what was said by Mr. Justice Maule:

“In matters of business, a thing is said to be impossible when it is not
practicable; and a thing is impracticable when it can only be done at an
excessive or unreasonable cost.”

The point for determination here is briefly was the outbreak
of hostilities at Shanghai inconsistent with the further prosecu-
tion of the adventure, viz., the chartered voyage to Shanghai?
If so frustration was then complete: vide Hirji Mulji v. Cheong
Yue Steamship Co., supra, at p. 509. How is the Court to
determine this in the case under review? The vessel was not
detained or requisitioned; Shanghai was not blockaded, and
neither Britain nor Canada were then at war. By what criteria
may it be decided whether or no the conflict between Japan and
China at Shanghai modified the circumstances affecting the
charterparty so profoundly that it may be concluded there was
an implied condition therein that the chartered voyage of the
S.S. “Sheaf Crown” should be terminated thereby? The doc-
trine of frustration is not to be extended for the purpose of assist-
ing a party to escape from a bad bargain. The criteria must be
gathered from what reasonable men would be presumed to do.
The implied condition must be founded upon the presumed
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intention of the parties and upon reason. In Dahl v. Nelson, ©C-A
Donkin, & Co. (1881), 6 App. Cas. 38, at p. 59, Lord Watson 1939

pointed out that AUSTRALIAN
when the parties to a mercantile contract . . . , have not expressed their Dispatca
intentions in a particular event, but have left these to implication, a Court Line

, in order to ascertain the implied meaning of the contract, must AN%m_
assume that the parties intended to stipulate for that which is fair and (,xaprax

reasonable, having regard to their mutual interests and to the main objects SurerINg

of the contract. Co. Lp.
Lord Watson eontinued : O’Halloran,
The meaning of the contract must be taken to be, . . . that which JA.

the parties, as fair and reasonable men, would presumably have agreed upon
if, having such possibility in view, they had made express provision as to
their several rights and liabilities in the event of its occurrence.

In this case we are not required to speculate what reasonable
men would presumably have agreed to do. They did in faect
agree what should be done for they terminated the contract, and
it is made clear on the record. What the parties did in the
circumstances is convincing demonstration of what they would
have agreed to if it had been made a matter of express contract
when the charterparties were entered into. It is manifest that
once the real effect of the conflict between Japan and China was
appreciated there was complete unanimity of view among the
four parties interested in the voyage to Shanghai, that the out-
break of hostilities affected the circumstances surrounding the
voyage so profoundly that there was an implied condition in
their respective charterparties that the voyage should be can-
celled and their charterparties terminated by reason thereof.
Counsel for the respondent admitted it cancelled its charter-.
party with the owner of the vessel. He contended, however, that
it was “compelled” to do so by the action of the appellant in
first declaring its charterparty impossible of performance. Tt
is not apparent and I fail to perceive any substantial reason why

\.

the respondent should be so “compelled,” except on grounds fatal
to the respondent’s success in the action, viz., that if the charter-
party between the Ocean Company and the appellant was impos-
sible of performance then the two previous charterparties were
affected in the same way. The three charterparties were con-
cerned with the same voyage and the same vessel upon the same
relevant terms; they stood or fell together.
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The four parties interested in the Shanghai voyage having
treated it as frustrated, their contractual relations were ter-
minated accordingly, and no loss or damage as claimed can be
recovered under the contract before us. The fulfilment of the
contract having become impossible through no fault of either
party, the law leaves the parties where they were and relieves
them both from further performance of the contract, and further
responsibility under it. Vide Chandler v. Webster, [1904] 1
K.B. 493, at pp. 498-9, a decision of the Court of Appeal in one
of the Coronation cases; and by example also a decision of this
Court in Garrard v. Lund, [1921] 1 W.W.R. 329, Mr. Justice
Mazrtin (as he then was) at p. 834, In this connection refer
Horlock v. Beal, supra, Lord Shaw of Dunfermline at p. 5183,
and Lord Wrenbury, p. 526; French Marine v. Compagnie
Napolitaine d'Eclairage et de Chauffage par le Gaz, [1921] 2
A.C. 494, Lord Parmoor at p. 523, and Cantiare San Rocco, S.A.
v. Clyde Shipbuilding and Engineering Co., [19247] A.C. 226;
Viscount Finlay, pp. 240-1, Lord Dunedin, p. 248, and Lord
Shaw of Dunfermline, pp. 258-9. In Lloyd Royal Belge Societe
Anonyme v. Stathatos, the Court of Appeal as reported in
(1917), 34 T.L.R. 70, held there was an interruption of the
common object of the parties which caused frustration of the
commercial adventure and therefore the charterers were not
entitled to recover back the hire which was paid in advance for
the vessel. Lord Dunedin diseussing this latter decision in
French Marine v. Compagnie Napolitaine d’Fclairage et de
Chauffage par le Gaz, supra, said at p. 512:

There is no liability in respect of non-performance in the future, but
accrued rights remain untouched and enforceable.

And refer Lord Parmoor at p. 523. It follows therefore that
the contracts having been treated as frustrated, there is no right
of action for loss or damage as claimed.

Counsel for the respondent contended that there was no frus-
tration of the contract but that the appellant had committed a
breach thereof when it declared the contract frustrated on the
20th of August. As we have seen, the respondent on receipt of
appellant’s notice of frustration on the 20th of August, gave
similar notice to the owner of the vessel on the same day. Despite
this, on the 21st of August the respondent notified the appellant
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it refused to accept the latter’s notice of frustration and demanded ~— C-A-

that it fulfil its charterparty; on the 24th of August it wrote 1939

the appellant: AUSTRALIAN
We are not clear just what the present situation in connection with the DispaTcH

above vessel [8.S. “Sheaf Crown”] and your charterparty with the Aus- LiNe

tralian Dispatch Line may be; but we wish to reserve the rights of the AN% L0

Australian Dispatch Line by holding you liable for loss and /or damages if (snapranw
the cancellation of charter is unjustified. SHrrpiNg

The respondent had some cause for stating it was ‘“not clear” Co. Lao.
what the situation was; for on the 20th of August it had
informed the owner the voyage was frustrated while the next
day it had informed the appellant it was not. However, the
owner clarified the situation on the 25th of August by charter-
ing the vessel for a voyage to Australia, and thus actively
accepting the respondent’s notice of frustration and cancellation
given the owner on the 20th of August. The result was the
respondent having refused on the 21st of August to accept the
appellant’s notice of termination, yet four days later by its own
act put it out of its power to perform its part of the agreement
which it insisted should be kept alive and thereby became unable
to supply the S.S. “Sheaf Crown” to the appellant for loading .
not later than 15th September. The respondent having made
it impossible to perform its contract before the time for perform-
ance arrived created the same legal effect as though it had
renounced the contract, vide Omnium d’ Enterprises v. Suther-
land, [1919] 1 K.B. 618, at 621; and Anson on Contracts, 17th
Ed., 847-8.

If the respondent on the 21st of August instead of refusing
to accept the appellant’s renunciation, had accepted it as a
breach terminating the contract, the contract would have been
terminated and the respondent free to enable the owner to possess
the ship. But the respondent’s letter of the 21st of August
refusing to accept its termination kept the contract alive until
the date for its performance on 15th September, 1937, and gave
the appellant until then to fulfil it. Vide Avery v. Bowden
(1855), 5 EL. & Bl. 714; Reid v. Hoskins (1855), 1b. 729; The
Danube, Etc., Railway Co. v. Xenos (1863), 13 C.B. (w.s.)
825; 143 E.R. 325; Dalrymple v. Scott (1892), 19 A.R. 477,
at 488-9; Michael v. Hart & Co., {19027 1 K.B. 482, at 490-2;

O’Halloran,
J.A.
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Anson on Contracts, 17th Ed., 344-6; Halsbury’s Laws of
England, 2nd Ed., Vol. 7, p. 229. If the respondent had decided
to terminate the contract on account of breach, it would not have
written the letter of 21st August, demanding its fulfilment.
Having elected to keep the contract alive the contract remained
in force until the time for its performance on the 15th of Sep-
tember; the respondent was therefore compelled to keep its own
contract with the owner of the vessel alive as well so that it
could deliver the vessel to the appellant on the 15th of Septem-
ber. However, the respondent failed to do so, when it permitted
the owner to cancel its contract and repossess the ship on the
25th of August. In taking that course the respondent treated
the appellant’s notice of termination as inoperative, and placed
it beyond its own power to carry out the contract. After the
time for performance had passed the respondent attempted to
hold the appellant responsible without proof of performance of
or its ability to perform a condition precedent on its own part,
viz., that it was ready, able and willing to supply the S.S. “Sheaf

Crown”

for loading on the 15th of September; wvide Mr.
Justice Osler at p. 489, Dalrymple v. Scott, supra. In fact the
respondent was not able to deliver the S.8. “Sheaf Crown” on
the 15th of September, according to its contract with the appel-
lant which it had elected not to terminate but to keep alive until
that date.

In the result, therefore, whether or no the contract was frus-
trated by reason of the hostilities between Japan and China,
vet all parties interested in the voyage including the appellant
and respondent treated it as frustrated on that account and are
bound by the legal consequences of their own conduct in doing
so. Fven if it were not so and if the appellant did commit a
breach of contract by its notice of termination on the 20th of
August nevertheless the judgment should be set aside; for in
refusing on the 21st of August to accept the appellant’s notice of
termination, the respondent thereby kept the contract alive at
its own risk until the time for performance on the 15th of Sep-
tember, 1937 ; having done so it proceeded to incapacitate itself
from performing its part of the contract on that date by enabling
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the owner of the S.S. “Sheaf Crown” to terminate its charter-  C-A.
party and possess the vessel on the 25th of August, 1937. TFor 1939
these reasons I would allow the appeal.

AUSTRALIAN
Disparcu
Appeal allowed. LiNe
v,
Solicitors for appellant: Griffin, Montgomery & Smith. ANeLO-
. CANADIAN
Solicitors for respondent: Macrae, Duncan & Clyne. SHIPPING

Co. Lrp.

STAPLES v. ISAACS AND HARRIS. (No. 3). C.A.

1939
Practice-—Discovery—Action for libel—Refusal to answer questions or pro-

duce documents—Tendency to incriminate—Privilege—R.8.C. 1927, Cap. Nov. 21,22,
59, Sec. 5 (2)—R.8.B.C. 1936, Cap. 90, Rec. 5—Criminal Code, Sec. 317 1940

—Rule 370c.
Feb. 1.

In an action for damages for libel the defendant Isaacs, on his examination —————7—
for discovery, refused to answer questions relevant to the issue on the '%@-wd)
ground that if given it would tend to eriminate him. He also refused flo@j . /z&‘_i\_,
to produce certain documents on the same ground. Upon the appliea- ﬂ 7
tion of the plaintiff, an order was made directing him to answer the V641 0iR33s
questions and produce the required documents. D/sarrva

Held, on appeal, reversing the decision of ROBERTSON, J., that the alleged ALz7v. v. BeLL.
libel falls within section 317 of the Criminal Code. Under the common£2667a. DL R & /13-
law no person can be compelled to answer questions that would = oA
ineriminate him. Section 5 of the Provincial Evidence Aet compels a Srpms
“witness” to answer questions, but protection is given from the recep- ==* “fwf“w
tion of the answer in a criminal trial or eriminal proceedings. Owing le:i:f? 273
to the limited jurisdiction of the Province, this relates only to Provin- -«

cial crimes. On the authorities it is clear that a person being examined ¢ DR (2d) 587

for discovery is mot a “witness.” But assuming that by virtue of —_

rule 370c a person being examined for discovery is a “witness” within

the meaning of section 5 of the Provincial Evidence Act (but not 2:8/¥

deciding that he is) then he is only a witness in strict relation to those (s 4e

limited matters to which said section applies, i.e., Provincial erimes.fijy/J¢ & & &

On the contention that the defendant is protected by subsection 2 of o

section 5 of the Canada Evidence Act, whatever effect rule 370c may »P».S.Lr—fi‘/

have on section 5 of the Provincial Evidence Act, it cannot be invoked /3:ss v- Biss .

to extend the operation of section 5 of the Canada Evidence Act so aslips 2] £¢F. A

to include a person being examined for discovery within the term  _

“witness” as used in subsection 2 thereof. On said defendant being -7y 4

examined for discovery he was not a “witness” within said subsection ~ .

and therefore not entitled to its protection. He cannot be compelled /fv Q:' e o

to answer on discovery those questions the answer to which will tend“7 * L

to criminate him, nor can he be compelled on such examination to Considerea

. . Napier v, N
produce documents which will have the same effect. Parker | apler &

(1964) 49 w.w.R. 169
B.0.8.C.

Vae /?/:rc/
48
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APPEAL by defendant Isaacs from the order of RosERTSON,
J. (rveported, 54 B.C. 403) of the 10th of October, 1939, that
said defendant do produce for inspection a certain document
referred to in the transcript of his examination for discovery,
and that he do attend before the registrar at Kelowna and answer
certain questions which he refused to answer on the first exam-
ination. The facts are set out in the reasons for judgment.

The appeal was argued at Vancouver on the 21st and 22nd
of November, 1939, before Martin, C.J.B.C.,, McQuarris
and Svoan, JJ.A.

J. W. deB. Farris, K.C. (Clyne, with him), for appellant:
This is a libel action. He made a speech from a manuscript
at Kelowna and the defendant Harris published it. The first
ground is that the answers tend to incriminate him. Criminal
libel is an offence under section 317 of the Criminal Code.
Under the common law no person is compelled to answer ques-
tions tending to ineriminate him, but section 5 of the Canada
Evidence Act and section 3 of the British Columbia Evidence
Act must be considered. Isaacs is not a witness but a defend-
ant under examination for discovery under rule 370c. The
rule does not compel him to answer questions where the answer
makes him liable for a criminal offence. Section 5 of the
Provincial Act would not release the witness in case of a
prosecution under any charge other than a charge under a
Provincial statute. We say the defendant is not a witness: see
Harrison v. King, [1925] 2 W.W.R. 407; Webster and Kirk-
ness v. Solloway Mills & Co., Ltd. (1930), 3 W.W.R. 445, at
p. 448. The Federal Act relates only to witnesses, and the
defendant is not a witness. Rule 370c¢ does not supply protection
from a Federal Act: see Bell & Fleit v. Mitchell (1900),
7 B.C. 100, at p. 103; Chambers v. Jaffray (1906), 12 O.L.R.
377. The compulsion should go only as far as the protection
goes. Discovery is a compulsory method of extracting admis-
sions. The next point is that the order below compels us to
produce a document that tends to ineriminate. This is under
rule 370 : see Blumberger v. Solloway, Mlls & Co. Ltd. (1931),
44 B.C. 41; Campbell v. Woods, Imrie and Canadian Press,



LV.] BRITISH COLUMBIA REPORTS.

[1926] 2 W.W.R. 99; Lockett v. Solloway Mills & Co., Ltd.,
[1931] 3 W.W.R. 389. As to fishing expeditions regarding
others who may be liable see Barham v. Lord Huntingfield,
[1913] 2 K.B. 193; Hamilton v. Quaker Oats Co. (1919), 46
O.1.R. 309; Hennessy v. Wright (1888), 21 Q.B.D. 509. A
“witness” would be protected by the Canada Evidence Act when
another would not. The Federal Act is confined solely to a
“witness”: see Rex v. Demark, [1939] 2 W.W.R. 501.

Bull, K.C., for respondent: Our law in relation to examina-
tion for discovery is borrowed entirely from the Province of
Ontario. In this Province a party being examined for discovery
is a witness: see Blumberger v. Solloway, Mills & Co. Ltd.
(1931), 44 B.C. 41. Our rules are the same as Ontario and
the Evidence Act is the same except that the words “no person”
is in the Ontario Act and in our Act, and in the Dominion Act
it is “no witness”: see Regina v. Fox (1899), 18 Pr. 343, at
p- 348. The Provincial statute is the compelling statute: see
Chambers v. Jaffray (1906), 12 O.L.R. 877, at pp. 381 and
385. The defendant is called to testify and when sworn and
examined he is a witness to all intents and purposes. They have
not our rule 370c¢ in Alberta. By rule 370c¢ he is called a
witness. On the next point involving the manuseript, this is
under rule 370j. The document itself will not ineriminate him,
no harm is done by him producing it. The publication is an
issue and the question as to “Who typed it” is relevant. As to
the English Rules see Triplex Glass Co. v. Lancegaye Glass, Lid.,
[1939] 2 All E.R. 613.

Farris, in reply, referred to Chambers v. Jaffray (1906), 12
O.L.R. 377, at p. 380, and Gatley on Libel and Slander, 2nd
Ed., 632, sec. 5.

Cur. adv. vult.

1st February, 1940.
Marmiw, C.J.B.C.; After having had the benefit of consider-
ing the judgment prepared by my brother Sroax herein, I feel
that I cannot add anything of value in support thereof.

McQuarrig, J.A.: T agree that the appeal should be allowed.
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Sroawn, J.A.: The action herein is for damages for libel.
Upon the plaintiff seeking to prove publication thereof by exam-
ination of the defendant Isaacs for discovery he was met by the
refusal of Isaacs to answer questions relevant to that issue.
Isaacs claimed that such answers, if given, would tend to crim-
inate him. Refusal to produce certain documents was based
upon the same ground. Isaacs also refused to answer certain
questions upon the additional ground that they were irrelevant
in that they were not questions “touching the matters in ques-
tion.”” Upon application the learned judge below directed him
to answer the questions and produce the required documents.
From that order Isaacs appeals to us.

Taking up these matters in their order I propose to examine
the basis of Isaacs’s refusal to answer questions upon the ground
that he would by his answers criminate himself.

It is not disputed that the alleged libel falls within section 817
of the Criminal Code. It is therefore one to which the language
of Field, J., in Lamb v. Munster (1882), 52 L.J.Q.B. 46, at 47
might well be applied when he said:

If a vindictive man got affirmative answers to such questions as these
he might go before a grand jury and indict the person who had answered
them. These interrogatories, if answered, have a direct tendency to crim-

inate the defendant by eliciting from him an admission of the publication
of what is alleged to be a libel.

No authority is required to support the common-law principle
that no person can be compelled to discover that which would
criminate him. That principle has been made the subject of
legislative action. ;

Section 5 of the Provincial Evidence Act, R.S.B.C. 1936,

Cap. 90, reads as follows:

No witness shall be excused from answering any question upon the
ground that the answer to the question may tend to criminate him, or may
tend to establish his liability to a ecivil proceeding at the instance of the
Crown or of any person: Provided that if with respect to any question the
witness objects to answer upon the ground that his answer may tend to
criminate him or may tend to establish his liability to a civil proceeding
at the instance of the Crown or of any person, and if but for this section
the witness would therefore have been excused from answering the question,
then, although the witness shall be compelled to answer, yet the answer
so given shall not be used or receivable in evidence against him in any
eriminal trial or other criminal proceeding against him thereafter taking
place other than a prosecution for perjury in giving such evidence.
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By this section the compulsion to answer has as a concomitant
full protection from the reception of the answer in a criminal
trial or criminal proceeding. Thus the answer which in the
absence of the statute would tend to eriminate the witness now,
by virtue of the same statute which compels the answer, no
longer can render the witness liable to eriminal prosecution.

Two aspects of this section must be noted. The first: By
reason of the limited legislative jurisdiction of the Province
(as recognized in section 3), it relates only to Provincial erimes,
e.g., breach of municipal by-laws or violations of the Provincial
Government Liquor Aect. This section can thus afford no
protection to a witness in prosecutions for offences under the
Criminal Code, 7.e., Federal crimes.

The second: The section exerts compulsion upon and extends
protection to a ‘“witness.”

Putting to one side for a moment Order XXXTa., r. (1)
(rule 870c) it is clear that a person being examined on discovery
is not a witness—Harrison v. King, [1925] 2 W.W.R. 407;
Webster and Kirkness v. Solloway Mills & Co., Ltd., [1930] 3
W.W.R. 445.

Turning then to rule 370c, it reads as follows:

370c. A party to an action or issue, whether plaintiff or defendant, may,
without order, be orally examined before the trial touching the matters in
question by any party adverse in interest, and may be compelled to attend
and testify in the same manner, upon the same terms, and subject to the
same rules of examination of a witness except as hereinafter provided.

The learned judge below said in relation thereto [54 B.C.
at p. 406]:
“This rule thus provides that a party being examined for discovery is in

the same position as a witness called upon the trial and such witness loses
his immunity by virtue of section 5 of our Evidence Act.”

I do not find it necessary in this appeal to determine whether
or not by virtue of rule 370c a person being examined on discovery
is a “witness” within the meaning of section 5 of the Provineial
Evidence Act. A person may be treated as a witness and be
made subject to certain rules of practice as if he were a witness
and yet not be a witness in the true sense of the term—DBell &
Flett v. Mitchell (1900), 7 B.C. 103.

Assuming, however, without deciding so, that a person being
examined on discovery is by virtue of rule 370c¢ to be deemed to
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be a witness within section 5 of our Evidence Act such person
must be regarded as a witness in strict relation to those limited
matters to which said section 5 applies, viz., Provineial erimes.

To apply what I have said to the facts of this case it is clear
that Isaacs cannot be compelled by section 5 of the Provinecial
Evidence Act to answer questions the answers to which may
tend to criminate him because, for one reason, he can get no
protection from our Evidence Act in relation to a prosecution
under the Criminal Code. In my view it was never intended
by the Legislature to abrogate the common-law principle so as
to compel a witness to answer without affording him, at the
same time, protection from the penal consequences that might
flow therefrom and where there is no protection there can be

no compulsion.

Counsel for the plaintiff submits that while the compulsion
is found in the Provincial Evidence Act the witness is protected
from prosecution under the Code by reason of section 5 of the
Canada Evidence Act, R.S.C. 1927, Cap. 59. Subsection 2 of

section 5 of that Act is as follows:

2. If with respect to any question a witness objects to answer upon the
ground that his answer may tend to criminate him, or may tend to establish
his liability to a civil proceeding at the instance of the Crown or of any
person, and if but for this Act, or the act of any provincial legislature, the
witness would therefore have been excused from answering such question,
then although the witness is by reason of this Act, or by reason of such
provincial Act, compelled to answer, the answer so given shall not be used
or receivable in evidence against him in any criminal trial, or other eriminal
proceeding against him thereafter taking place, other than a prosecution
for perjury in the giving of such evidence.

With respect I cannot accede to the contention of counsel for
the plaintiff that said subsection 2 affords Isaacs protection.
Whatever may be the effect of rule 370¢ upon the operation of
section 5 of the Provineial Evidence Act that Provincial Rule
of Court cannot be invoked to extend the operation of section 5
of the Canada Evidence Act so as to include a person being
examined on discovery within the term ‘“witness” as used in
subsection 2 thereof.

When construing “witness” in subsection 2 of section 5 of the
Canada Evidence Act, the principles enunciated in Harrison v.
King; Webster and Kirkness v. Solloway Mils & Co., Ltd.,
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supra, are to be applied. The result is that when Isaacs was being
examined on discovery he was not a “witness” within said sub-
section 2 of section 5 of the Canada Evidence Act and therefore
is not entitled to its protection. When not entitled to protection
under the Federal Act he cannot be compelled to answer under
the Provineial Act.

Counsel for the plaintiff relied upon Chambers v. Jaffray
(1906), 12 O.L.R. 377, a judgment of the Divisional Court of
Ontario. The (then) Ontario consolidated rule 439 was the
same as our rule 370c, and it was held that by virtue of its
provisions a person being examined for discovery in a libel action
was in the same position as a witness at the trial and that there-
fore within the compulsion and protection of section 5 of the
Ontario Evidence Act. That that protection only extended to
“the trial of any proceeding under any Act of the Legislature of
Ontario” and did not purport to protect the person examined
in a prosecution for criminal libel under the Code does mot
appear to have been considered. True, Mulock, C.J. was of
the opinion below that the examinee was protected not only by
the Provincial but by the Canada Evidence Act but he, with
respect, seems to have assumed that the terms of a Federal
statute may be defined for Federal purposes by Provincial
Rules of Court.

With great deference I am unable to arrive at the same con-
clusion as that reached in Chambers v. Jaffray, supra.

As T am of opinion Isaacs cannot be compelled to answer on
discovery examination those questions the answer to which would
tend to eriminate him I am also of the view that he cannot be
compelled on such examination to produce documents which
will have the same effect.

Campbell v. Woods, Imrie and Canadian Press, [1926] 2
W.W.R. 99, at 103; Lockett v. Solloway Mills & Co., Lid.,
[1931] 38 W.W.R. 389.

With respect to the contention of counsel for Isaaes that
certain questions are not only of an incriminating character but
are irrelevant as well I do not find it necessary to deal with this
additional submission having found his first objection well taken.

I have considered the possible effect of section 35 of the
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Canada Evidence Act upon this matter but in my view it is of no
application. Rule 370c is not “a law of evidence” within the
meaning of that section.

With deference to the learned judge below I would allow the

appeal.
Appeal allowed.

Solicitors for appellant: Macrae, Duncan & Clyne.
Solicitor for respondent: H. V. Craig.

GIBSON MINING COMPANY LIMITED ET AL. v.
HARTIN.

Bankruptey Act—Right of appeal under—Whether future rights involved—
Res judicata—Objection in point of law—R.8.0. 1927, Cap. 11, Secs.
142 and 17}.

Appeal from the dismissal of an application made under rule 142 of the
Bankruptey Rules. It was made by petition but all concerned dealt
with it as an application made to a judge in Chambers by notice of
motion as required by that rule. The petition sought a declaration
with ancillary relief that certain mineral claims were the property of
the appellant. Counsel for the respondent took the preliminary objec-
tion that this Court is without jurisdiction to entertain the appeal,
contending that no future rights are involved within the meaning of
section 174 (a) of the Bankruptey Act, and the dismissal of the petition
disposed finally of the appellant’s cause of action,

Held, that in this instance the appeal does not relate merely to a matter of
procedure but involves future rights within the meaning of said section,
and the preliminary objection is overruled.

On the hearing below counsel for the respondent submitted as a preliminary
objection that the issues involved had been determined between the
parties in a previous action. The learned judge sustained the objection
and dismissed the petition forthwith. It was contended on this appeal
that he should have regarded that objection not as a preliminary objee-
tion to the hearing of the petition, but as a matter of defence to the
allegations in the petition.

Held, that it was an objection in point of law, that the petitioner was pre-
cluded from advancing allegations which were contrary to that which
had been decided against it in a previous action, and the learned judge
was therefore right in proceeding as he did to decide this objection in
point of law, and in the circumstances the learned judge could not do
otherwise than sustain the objection on the point of law taken by
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counsel for the respondents that the Gibson Mining Company Limited
was precluded from raising issues before him which had been decided
against it in the previous action.

APPEAL by plaintiffs from the decision of McDonarp, J. of
the 2nd of October, 1939, on the plaintiff’s petition for a declara-
tion that certain mining claims are the property of the Gibson
Mining Company Limited, and that the defendant Hartin be
ordered to convey the said claims to the petitioners. In October,
1928, under the direction of the plaintiff Minnie M. May, as
one of the plaintiffs, an action was brought in the Supreme
Court of British Columbia against the Daybreak Mining Com-
pany Limited and other defendants, claiming the recovery of
certain mineral claims and all other assets of said company. The
action was dismissed and notice of appeal given by the plaintiff
was subsequently dismissed for want of prosecution. In August,
1933, under direction of said Minnie May, a subsequent action
was commenced in the Supreme Court of British Columbia
against the setting aside of the judgment in the 1928 action and
claiming for the second time the recovery of said mineral claims.
Judgment was given in favour of the plaintiffs by McDoxarp,
J. in May, 1934, but on appeal to the Court of Appeal said
judgment was set aside in November, 1934. An application by
the plaintiffs for leave to appeal to the Supreme Court of Canada
was dismissed, and a subsequent application for leave to appeal
to the Privy Council was dismissed. The costs awarded the
Daybreak Mining Company Limited in the above actions were
taxed but never paid. The Daybreak Mining Company Limited
or a trustee of said company has held title to the mineral claims
referred to econtinuously since 1923. In February, 1937, Mrs.
May with the Gibson Mining Company Limited as plaintiffs,
brought action raising the same main issue as in the present
petition, namely, ownership and possession of the same mining
claims known as the Gibson mines. The plaintiffs obtained
judgment by default against all the defendants except Hartin
as trustee of the Daybreak Mining Company Limited. In
January, 1938, Hartin moved for an order (1) dismissing the
action or staying all further proceedings against him on the
ground that the action was frivolous and vexatious and an
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abuse of the process of the Court; and (2) striking out the state-
ment of claim as against him on the ground it disclosed no
reasonable cause of action. The motion was refused by Fismeg,
J. but on appeal the appeal was allowed and the action against
Hartin was dismissed. An application to the Privy Council for
leave to appeal thereto in forma pauperis was refused.

The appeal was argued at Vancouver on the 13th and 14th of
December, 1939, before Marrin, C.J.B.C., McQuarrme and
O’Havrrorax, JJ.A.

Minnie M. May, in person.

Unverzagt, trustee of Gibson Mining Company, in person.

H. C. Green, for respondent, raised the preliminary objection
that there was no jurisdiction to hear the appeal. It is a bank-
ruptey matter and governed by the Bankruptey Act. An appeal
may be taken as provided in section 174 of the Act, but this
appeal does not come within any of the four subsections of section
174. The only possible subsections it might come under are
(a) and (¢). This is a matter of procedure and they proceed
under rule 142 of the Bankruptey Rules. There is no jurisdic-
tion to hear the appeal: see Winter v. Capilano Timber Co.
(1926), 87 B.C. 91; In re Coast Shingle Mill Co. (1926), 7
C.B.R. 553. As to section 174, subsection (¢) that more than
$500 is involved see Cushing Sulphite-Fibre Co. v. Cushing
(1906), 837 S.C.R. 427; In re Motherwell of Canada (1924), 5
C.B.R. 107, at pp. 108-9.

May: The property in question here is worth more than
$90,000: see May v. Hartin (1938), 53 B.C. 411. There is no
question that future rights are involved in this appeal.

Green, in reply, referred to Hastern Trust Co. v. Lloyd Manu-
facturing Co. (1923), 8 C.B.R. 710; Viscount Grain Growers
Co-operative Association v. Brumwell (1923), 4 C.B.R. 340;
Re Kurtz and McLean Limited (1908), 11 O.W.R. 437; In re
Tremblay (1922), 3 C.B.R. 488.

Cur. adv. vult.

8th March, 1940.
Marrin, C.J.B.C.: Under the circumstances of this appeal
I agree with my learned brothers that the objection to our juris-
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diction to hear it should be overruled: to the cases cited to us on
section 174 of the Bankruptey Act I add one just decided—1In re
Transportation and Power Corporation et al. (1940), 21 C.B.R.
209. I am, however, not, with every respect, without doubt as
to the conclusion they have reached “upon the merits” (if such
they can appropriately be styled in this unusual and distressing
case) but my doubt is not sufficient to warrant my dissent from
~ said conclusion.

Tt follows that the appeal (which, I may say, was well argued
by the appellant, Mrs. May in person) is dismissed, the costs
following the event, excepting those of the unsuccessful motion
to quash for said lack of jurisdiction which must be borne by
the respondent.

McQuarrie, J.A.: I agree that the appeal should be
dismissed.

O’Harrorax, J.A.: This appeal lies from the dismissal of
an application made under rule 142 of the Bankruptey Rules.
Although it was made by petition all concerned dealt with it as
an application made to a judge in Chambers by notice of motion
as required by that rule.

Counsel for the respondent took the preliminary objection
that this Court is without jurisdiction to entertain the appeal.
It was contended that no future rights are involved within the
meaning of section 174 (a) of the Bankruptey Act, Cap. 11,
R.S.C. 1927, and amending Acts. The petition sought a declara-
tion with ancillary relief that certain mineral claims were the
property of the appellant. The dismissal of the petition disposed
finally of the appellant’s cause of action. It did not relate merely
to a matter of procedure preliminary to such final disposition as
oceurred in Brown v. Cadwell, [1918] 2 W.W.R. 229 and Winter
v. Capilano Timber Co. (1926), 37 B.C. 91. For examples of
final orders held to involve future rights vide Marsden v. Minne-
kahda Land Co., [1918] 2 W.W.R. 471 (appeal from a refusal
to grant a winding-up order) and In re Philippe Dubrofsky et
al. (1933), 14 C.B.R. 359 (appeal from a bankruptey order).
In this instance I must hold the appeal does not relate merely to
a matter of procedure, but does involve future rights within the
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meaning of section 174 (a) of the Bankruptey Act, supra. The
preliminary objection should be overruled.

Then as to the merits of the appeal. When the matter came
before Mr. Justice McDoxaLD sitting as a judge in Bankruptey
on 2nd October, 1939, counsel for the respondent submitted as
a preliminary objection to its hearing, that the issues involved
had been determined between the parties in a previous action.
The learned judge sustained the objection and thereupon dis-
missed the petition forthwith. It was contended at this Bar
that he erred in doing so; that he should have regarded that
objection not as a preliminary objection to the hearing of the
petition, but as a matter of defence to the allegations in the
petition. DBut the appellant has misconceived the nature of the
objection. It was an objection in point of law that the petitioner
was precluded from advancing allegations before Mr. Justice
McDoxarp, which were contrary to that which had been decided
against it in a previous action. The learned judge was right
therefore in proceeding as he did to decide this objection in point
of law. If he sustained it that would dispose finally of the
petition. If he did not sustain it, the petition would be heard in
proper course.

The next point is, having sustained the objection, was he right
in doing so? The petition in question was brought on behalf of
Gibson Mining Company Limited (N.P.L.) in liquidation.
That company had been a party plaintiff in the previous action
commenced on 2nd February, 1937, sub nom. May v. Harlin
(1938), 533 B.C. 411. On 21st December, 1937, the Gibson
Company obtained judgment in default of defence against all
the defendants in that action except Hilyard Hartin as trustee
of the Daybreak Company. That judgment left for decision
between the Gibson Company and Hartin, in that action, the
same main issue raised between them in the present petition,
viz., the ownership and possession of what may be called the
Gibson mines. What occurred in the previous action is
important. IHartin moved in that action on 10th January, 1938,
for an order (1) dismissing the action or staying all further
proceedings against him on the ground the action was frivolous
and vexatious and an abuse of the process of the Court; and (2)
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striking out the statement of claim as against him on the ground
it disclosed no reasonable cause of action against him. Mr.
Justice Fisuer refused the motion on 5th April, 1938. An
appeal therefrom to this Court (Marrix, C.J.B.C., Macpoxarp
and McQuarrig, JJ.A., but Marrry, C.J.B.C. dissenting) was
allowed on 2nd December, 1938. The action of the Gibson
Company against Hilyard Hartin as trustee of Daybreak Min-
ing Company Limited (N.P.L.) in bankruptecy was thereby
dismissed: vide 53 B.C. 411, supra.

On 10th January, 1939, this Court (Martix, C.J.B.C., Svoax
and O’Harroran, JJ.A.) granted conditional leave to appeal
therefrom to the Judicial Committee, upon the ground the
decision of this Court on 2nd December, 1938, was a final judg-
ment. My Lord the Chief Justice in giving the judgment of
the Court said:

We have reached the conclusion that this is a final order, because
it entirely and for all time disposes of this action in this Province.
And therefore since it is impossible to reagitate the question between thege
parties in this Province, we think that it must be regarded as a final
judgment.

An application to the Judicial Committee for leave to appeal
thereto in forma pauperis was refused. When the appellant
applied by petition to Mr. Justice McDoxarp subsequently on

2nd October, 1939, it was asking him to reagitate the same -

issues anew upon the same grounds, and not to accept the judg-
ment of this Court on 2nd December, 1938, as a final disposition
thereof between the Gibson Company and Hartin. It was asking
him to adjudicate upon allegations against Hartin by the Gibson
Company which this Court had declared did not disclose a
reasonable cause of action. Of necessity that judgment was
decisive of the matter. For a judgment that no reasonable cause
of action is disclosed, must be based on a finding on the case as
then presented, that there were no merits to be tried between
the parties. It requires examination of the case put forward, to
ascertain if anything has been advanced which in law demands
an answer. In the circumstances the learned judge could not
do otherwise than sustain the objection on the point of law taken
by counsel for the respondents, that the Gibson Company was
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precluded from raising issues before him which had been decided
against it in the previous action.

In Lemm v. Mitchell (1912), 81 L.J.P.C. 173, a Hong Kong
appeal, the defendant had pleaded in the first action for eriminal
conversation that the Court had no jurisdiction. The point of
law so raised was set down for hearing. The Court gave effect
to it and dismissed the action. Retroactive legislation was passed
giving the Court jurisdiction. A second action was then ecom-
menced for the same cause of action. The plea of res judicota
was raised as here and was argued as a point of law apart from
other questions arising. It was overruled on the ground there
had been no judgment on the merits of the first action. That
view was upheld by the Full Court, but reversed on appeal to

the Judicial Committee.  The Board held that the substance
of the question fried in the first action was not restricted to
jurisdiction, but extended to that which had been argued fully
in the first action, viz., whether the law of Hong Kong gave the
plaintiff a remedy on the facts there alleged. To my mind that
was another way of saying the substantial question involved was
whether the plaintiff had disclosed a reasonable cause of action.

The Board said at p. 175:
It was decided that it did not, and the defendant thereupon became
entitled, on those allegations, to a judgment dismissing the whole claim.

And then proceeded also at p. 175:

The judgment was a final determination of the rights of the parties, and
the ordinary principle that a man is not to be vexed twice for the same
alleged cause of action applies,

The application of Lemm v. Mifchell is the more convincing, in
that no question of jurisdiction was involved in the point of law
taken before Mr. Justice McDoxaLp.

The appeal should be dismissed.

Appeal dismissed.

Solicitor for appellants Liquidator of Gibson Mining Co.
Ltd. and D. K. May: R. 8. Lennie.
Solicitors for respondent: Brown & Dawson.
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CLARIDGE v. BRITISH COLUMBIA ELECTRIC 8. C.
RAILWAY COMPANY LIMITED. 1940

March 2, 9.
Negligence—~Street-railway—Injury to person attempting to get On COr— ——mmme
Duty to passenger boarding car—Inability to practise profession—-ﬁfm »
Refusal to undergo operation—Damages. Ligpeq  2er 79
The plaintiff had lost his left arm from below the elbow in his youth. In /p/&
attempting to board one of the defendant’s cars the car started and he Tucokssniv wwlfer
was thrown to the ground and severely injured. He was a doctor by /gy /73 i i/ R.506
profession and 55 years of age. His medical advisers would not - e
guarantee a satisfactory result and he refused to undergo an operation A
which would involve the anchoring of his biceps muscle near the Beas/y -
shoulder. Po4+7, b R 623
Held, that the brakesman failed in his duty in giving the signal to start
when the plaintiff was in a position of danger, and the general damages
were assessed at $4,000 in addition to the special damages.

B.C. ElecT

ACTION for damages for injuries sustained by the plaintiff
owing to the negligence of the servant of the defendant company
when he was about to board one of the defendant’s street-cars.
Tried by McDoxarp, J. at Vancouver on the 2nd of March,
1940.

Nicholson, and Burton, for plaintiff.
J. W. deB. Farrs, K.C., for defendant.

Cur. adv. vult.

9th March, 1940.

McDoxarp, J.: In the conflict which we have in this case it
becomes necessary to analyze the evidence carefully. This I
have done and I have reached the conclusion that the weight of
evidence is decidedly with the plaintiff. In my opinion the
brakesman failed in his duty to see the plaintiff when the latter
was in the act of stepping upon the car. Having failed in that
duty, the giving of the signal to start the car, when the plaintiff
was 1n a position of danger, was negligence which resulted in the
plaintiff’s injuries. So far as the law is concerned this is laid
down very clearly in Squires v. Toronto R.W. Co. (1920), 47
O.L.R. 613, and Wilson v. Winmipeg Electric Ry. Co., [1922]
2 W.W.R. 610. Special damages are allowed at $610. As to
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general damages the plaintiff has suffered a very serious injury.
Having in his infancy lost his left arm just below the elbow he
had developed through the years a very strong and useful right
arm. He is qualified to practise and has practised his profession
as a doctor in physiotherapy. That profession he will never be
able to practise again. He is 55 years old and for the reason
that his medical advisers will not guarantee a satisfactory result
he has declined to undergo an operation which would involve
the anchoring of his biceps muscle near the shoulder. Having
regard to the uncertainty of the result I think he cannot seriously
be blamed for so declining. He may probably be able to make
a living of sorts in the poultry business upon which he has
entered. No doubt his arm will gradually grow somewhat
stronger with use and yet he has been left in a very unfortunate
condition.

Having considered the matter in all its aspects I assess general
damages at $4,000. There will accordingly be judgment for

$4,610 and costs.
Judgment for plaintiff.

REX v. SIDNEY MILLER.

Oriminal law—False pretences—Questions tending to show commission of
other frauds—Admissibility—Theft—Criminal Code, Secs. 347 and }05.

Accused went to the farm-house of N., where he found H., who worked for
N. alone. Accused inquired as to the purchase of potatoes and H. told
him he would have to see N. who was about a mile away cutting wood.
H. pointed where he could find N. and accused went away. In about
an hour and one-half accused came back and told H. that N. said he
could have half a ton of potatoes (20 sacks to the ton). H. allowed
him to take away seven sacks in his car. N. denied that he saw accused
on that day. Accused was charged and tried on an indictment contain-
ing two counts, one for obtaining potatoes by false pretences, and the
other for theft of potatoes. On the trial accused was asked by Crown
counsel questions relative to his failure to pay for potatoes purchased
by him from other farmers, and the learned judge below, in delivering
judgment, said: “Well, there is a conflict of evidence here, but the
accused’s conduet is so exactly and precisely in accordance with the



LV.] BRITISH COLUMBIA REPORTS.

treatment of others, that I do not believe him, and I must find him
guilty of theft.”

Held, on appeal, reversing the decision of WHiTESIDE, Co. J., that the reason
for the rejection of the evidence of the accused as untrustworthy is
clearly based upon a misconception of the evidence given in cross-
examination by the accused, as accused’s treatment of the complainant
in this case is dissimilar in every respect from his transactions with
other farmers from whom he purchased potatoes. The conviction is
quashed and a new trial is ordered.

The c