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MEMORANDA .

On the 23rd of November, 1934, the Honourable William

Alfred Galliher, a retired Justice of Appeal, died at the City

of Victoria.

On the 20th of November, 1940, Peter Secord Lampman ,

retired Judge of the County Court of the County of Victoria ,

died at the City of Victoria.

On the 30th of August, 1941, John Donald Swanson, retired

Judge of the County Court of the County of Yale, died at th e

City of Vancouver .

On the 1st of September, 1941, the Honourable Arche r

Martin, retired Chief Justice of British Columbia and District

Judge in Admiralty, died at the City of Victoria .

On the 13th of October, 1941, the Honourable Malcolm

Archibald Macdonald, Chief Justice of British Columbia an d

District Judge in Admiralty, died at the City of Vancouver .

On the 2nd of January, 1942, the Honourable Sidney Alex-

ander Smith, was appointed District Judge in Admiralty in

the room and stead of the Honourable Malcolm Archibald

Macdonald, deceased.

On the 5th of January, 1942, the Honourable David Alex-

ander McDonald, a Justice of Appeal, was appointed Chie f

Justice of British Columbia, in the room and stead of the

Honourable Malcolm Archibald Macdonald, deceased .

On the 5th of January, 1942, James Moses Coady, one of Hi s

Majesty 's Counsel learned in the law, was appointed a Puisn e

Judge of the Supreme Court of British Columbia, in the roo m

and stead of the Honourable Denis Murphy, resigned .

On the 5th of January, 1942, James Ross Archibald, Barrister-

at-Law, was appointed a Judge of the County Court of th e

County of Yale and a Local Judge of the Supreme Court o f

British Columbia, in the room and stead of His Honour Joh n

Donald Swanson, resigned .



On the 13th of January, 1942, the Honourable Alexander
Ingram Fisher, one of the Puisne Judges of the Supreme Court
of British Columbia, was appointed a Justice of the Court of
Appeal, in the room and stead of the Honourable Davi d
Alexander McDonald, promoted.

On the 16th of January, 1942, His Honour Joseph Nealo n
Ellis, a Judge of the County Court of the County of Vancouver ,
was appointed a Puisne Judge of the Supreme Court of Britis h
Columbia, in the room and stead of the Honourable Alexande r
Ingram Fisher, promoted to the Court of Appeal .

On the 16th of January, 1942, James Bruce Boyd, Barrister-

at-Law, was appointed a Judge of the County Court of th e
County of Vancouver and a Local Judge of the Supreme Cour t
of British Columbia, in the room and stead of His Honour
Joseph Nealon Ellis, promoted to the Supreme Court of British .
Columbia.
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REPORTS OF CASES
DECIDED IN TH E

COURT OF APPEAL,
SUPREME AND COUNTY COURT S

O F

BRITISH COLUMBIA ,

TOGETHER WITH SOM E

CASES IN ADMIRALTY

JAMES AND JAMES v. McLEX AN, McFEELY &
PRIOR, LIMITED .

Negligence—Wholesale premises—lVire fencing put on floor of passageway —
Customer trips on wire fencing—Injury—Contributory negligence--
Ultimate negligence—Findings of jury .

At about 11 o ' clock in the morning, Mr . and Mrs . James entered the door

on the west side of the defendant's warehouse, walked along a passage

at the side of the shipping-room about twenty paces, then turned on to

a passage going south to an elevator, where they went up to another

floor to do their business . When they were upstairs employees of th e

defendant laid some wire fencing along said passageway going east

and west, to cut up a portion for a customer . Shortly after, Mrs . James

came downstairs and proceeded along the passage, going north until

she reached the east and west passage, where she tripped over the wir e

fencing and was severely injured . In an action for damages the jury,

in answering questions, found Mrs . James and the defendant company
were both guilty of negligence, and that they were both guilty of ulti-

mate negligence. They then assessed the damages and decided that each

party should contribute to the accident in equal degrees, and judgmen t
was entered accordingly.

Held, on appeal, reversing the decision of MORRISO_N, C.J.S .C . (MCQUARRIE,

J .A . dissenting), that these answers are contradictory and cannot b e
reconciled nor can any legal . effect be given them . The judgment below

must be set aside and a new trial ordered .
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APPEAL by plaintiffs from the decision of MoRRISON, C .J.S.C .

of the 24th of April, 1940, whereby judgment was entered for
the plaintiffs on the verdict of the jury for one-half the damage s

as assessed by the said jury. On the 15th of April, 1939, Mr .

and Mrs . James entered the western door of the defendant's
warehouse at about 11 o'clock in the morning, and walked along

a passageway kept open in the shipping-room, going east fo r
some distance, when they turned to the right on a passageway

going south a short distance to an elevator. They both went up

on the elevator where Mrs. James made some purchases and Mr.
James paid a bill . Just after they had gone upstairs, employees
of the defendant laid wire netting along the passageway goin g
east and west in order to cut off a portion for a customer. While
it was on the floor Mrs . James came downstairs, walked along

the passageway going north, and when she reached the east an d
west passageway she stumbled over this wire netting, and falling
down was severely injured . The ground floor, including both
passageways, was well lighted. On the trial the following ques-
tions were put to the jury and answered as shown below :

1. Was the defendant guilty of negligence? Yes .

2. If so, what was such negligence? By permitting customers in ship-

ping-room without warnings of some nature .

3. Was the plaintiff guilty of negligence? Yes .

4. If so, what was such negligence? Not taking reasonable care con-

sidering the nature of the room .

5. Notwithstanding the negligence of the defendant, if any, would th e

plaintiff by the exercise of reasonable care have avoided the accident? Yes.

6. If so, in what way? By taking reasonable care.

7. Notwithstanding the negligence of the plaintiff, if any, would th e

defendant by the exercise of reasonable care have avoided the accident? Yes .

8. If so, in what way? By taking reasonable care .

9. If you find both the defendant and the plaintiff guilty of negligence

contributing to the accident, in what degree did the negligence of each part y

contribute to the accident? Fifty per cent .

10. Damages (if any) ? Male plaintiff (special) 8600 .

(general) nil .

Female plaintiff (general) $500 .

This was estimated by the jury as the one-half that each plaintiff

was entitled to .
The appeal was argued at Victoria on the 16th, 1 18t h

and 22nd of October, 1940, before _MCQrARRTE, SLoAc and
McDoNALD, JJ.A .
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McAlpine, K.C., for appellants : The jury answered all the

	

C.A .

questions and made an extraordinary finding . We are asking

	

1940

for a new trial . Our appeal is based mainly on misdirection . J&uEs
The plaintiffs were invitees, and it is the duty of the invitor to

	

V.
~1CLE_V'~A

Nkeep the premises in a reasonably safe condition: see Whitehead 'mcF E-E-Ly

v. City of North Vancouver (1937), 53 B .C. 512, at pp. 549-50 ; PRioR,LTD .

Gordon v. The Canadian Bank of Commerce (1931), 44 B .C .
213, at pp . 223-4 ; Norman v . Great Western Railway, [1915]

1 K.B. 584 ; Clark v. Atherton (1939), 54 B .C. 217, at p . 222 ;

Letang v . Ottawa Electric Ry . Co ., [1926] A.C. 725 ; Sahnond
on Torts, 9th Ed ., 516-18 . The learned judge suggested it coul d
not be called a trap : see Fail-man v. Perpetual Investment Build-

ing Society, [1923] A.C. 74, at pp. 84 and 86 ; Hudson's Bay

Co. v. Wyrzykowski, [1938] 3 D.L.R. 1, at p. 5 . As to burden

of proof see Dublin, Wicklow, and Wexford Railway Co. v .

Slattery (1878), 3 App . Cas. 1155, at pp . 1180-1 : Prudential

Assurance Company v. Edmonds (1877), 2 App. Cas. 487, at
pp. 507-8 ; England v . Colburne (1919), 50 D .L.R. 379 ; Refer-

ence re Privy Council Appeals, [1940] 1 D.L.R. 289, at 359 .
By leaving out charging on a question of law is ground for a
new trial : see Guimond v . Fidelity Phcenix Fire Insurance Co.

(1912), 2 D.L.R. 654 ; Pike v. British Columbia Electric Ry .

Co . Ltd . (1939), 54 B .C. 279, at p . 2 81 ; llcDermid v. Bowen

(1938), 53 B .C . 98 . There was misdirection on the question of
liability : see Union Estates Ltd. v. Kennedy, [1940] 3 D.L.R .
404. In respect of traps see Harris v. Perry & Co., [1903]
2 K.B. 219, at p . 226. Mrs. James was an invitee : see Batts

v . Goddard (1887), 4 T .L.R. 193 ; The Toronto Railway Com-

pany v. Gosnell (1895), 24 S.C.R. 582 ; Myers v . Toronto R .W .

Co . (1913), 18 D.L.R. 335 ; Rayfield v . B.C. Electric Ry . Co .

(1910), 15 B.C. 361 ; Nightingale v . Union Colliery Co .

(1901), 8 B.C. 134 ; Ball v. Wabash R . Co. (1915), 26 D.L.R.
569, at pp. 571 and 573 ; McLaughlin v . Long, [1927] S .C.R.

303 ; LeBlanc v . Moncton Tramway, Electricity & Gas Compan y

Limited (1920), 47 X.B.R. 291, at p . 299 . There was misdirec-
tion on the question of damages : see Ritchie v. Gale and Board

of School Trustees of Vancouver (1934), 49 B .C. 251 ; Mayne

on Damages. 10th Ed., 577 . On the question of consortium see
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Corkin v . Vancouver Recreation Parks Ltd. (1933), 46 B .C.

	

1940

	

532. The husband's claim was not put to the jury at all . We are

JAMES
entitled to a new trial on the question of adequacy of damages :

	

v .

	

see Admiralty Commissioners v . S.S. Chekiang, [1926] A .C.
MCLEN NAN,

SZcFEELS , 637 ; Phillips v. South Western Railway Co . (1879), 4 Q.B.B .
PRIOR,LTD . 406 ; Bray v. Ford, [1896] A.C. 44, at p . 49 .

D. IIcK . Brown (Brockelbank, with him), for respondent :

This woman was in an accident before and had brought an actio n

for damages. She was an incurable cripple . In this case the
jury could not come to any other conclusion. The learned judge
properly charged the jury : see Inderrnaur v. Dames (1866) ,

L.R. 1 C.P. 274 ; Winfield on Torts, 597. The learned judge
chose to take the lower branch of Indermaur v. Dames, supra, on
licensee and invitee : see Power v. Hughes (1938), 53 B .C. 64,

at p. 71. It is the duty of an invitee to guard against what he

knew or ought to have known : see Gordon v . The Canadian Bank

of Commerce (1931), 44 B .C. 213, at p . 223 ; Whitehead v. City

of North Vancouver (1937), 53 B .C. 512 ; Cameron v. David

Spencer Ltd., 55 B.C. 167 ; [1940] 2 W.W.R. 273 . That
the charge is correct see Prudential Assurance Company v .

Edmonds (1877), 2 App . Cas. 487, at p . 507 ; Bray v. Ford

[1896] A.C. 44, at p . 49 . There was no actionable breach of duty

on the part of the defendant : see Gaut ret v. Egerton (1867), L.R.

2 C .P. 371 ; Mersey Docks and Harbour Board v . Procter, [1923 ]
A.C. 253, at p . 255 . On the question of onus see Field v . David

Spencer Ltd . (1937), 52 B .C. 447, at p . 457 ; Winnipeg Electri c

Co. v . Geel, [1932] A.C. 690, at pp . 695-6 ; Salmond on Torts ,

9th Ed., 470. She`had been in this place many times befor e
and saw merchandise constantly shifted about in this room : see
Xevill v. Fine Art and General Insurance Company, [1897] A.C .

68, at p . 76. The failure of the plaintiff to see the wire netting

was in itself negligence, as the place was well lighted : see Greg-

son v. City of Vancouver (1939), 54 B.C. 21 ; 55 B.C. 40 ;
Stewart v . City of Vancouver (1939), 55 B .C. 50 ; Graham v .

Regent Motors Ltd. and Stephens, [1939] O.W.N. 276 ; British

Columbia Electric Rway. Co. v. Dunphy (1919), 59 S .C.R. 263 ,

at p. 271 ; Admiralty Commissioners v . S.S. Volute, [1922] 1

A.C. 129, at p . 144. As to the finding of the jury on ultimate
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negligence see Greisman v. Gillingham, [1934] S .G.R. 375 . It

	

C.A .

was also dealt with in the Whitehead case, supra. The damages

	

1940

are in the discretion of the jury : see Mayne on Damages, 10th
JAMES

Ed., 1 and 450 . The charge was adequate in this regard : see

	

v .

McIntosh v . Peterson, [1933] 1 W.W.R. 440, at p . 451 ; Phil-
oLEVNA V,

MCFEELY Sc

lips v . South Western Railway Co . (1879), 4 Q.B.D. 406, at p . PRI°R,LTn .

407 ; Halsbury's Laws of England, 2nd Ed ., Vol. 10, p, 119 ,

sec. 150. The defendant advocated the plaintiff should go t o
the hospital : see Kerry v. England, [1898] A.C. 742, at p. 746 .
On the question of costs they should be divided in the same pro-
portion as the finding : see section 4 of the Contributory 1 egli-

gence Act ; Wegener v . Matoff (1934), 49 B .C. 125, at p . 128 .

It comes down to the question of what is "good cause ." In this
case there is no ground whatever to depart from the statutor y
rule .

McAlpine, in reply : On the question of costs see Katz v.

Consolidated Motor Co . (1930), 42 B .C. 214. On the incon-
sistency of the jury's answers to questions see McGovern

(Pauper) v . James Nimmo & Co. (1938), 107 L.J.P .C. 82 .

Cur. adv. volt.

5th November, 1940 .

McQT:ARRrE, J. A. : With due deference I am of opinion tha t

the appeal should be dismissed . The questions submitted by the
learned trial judge to the jury and the answers of the jur y

thereto must be considered as a whole and it seems to me that
the jury could not very well have given any better or differen t
answers on the evidence ; particularly when it is common ground

that there was negligence on the part of the female plaintiff an d

of the defendant . Clearly the jury were justified in finding, as
I think they did, that there was joint negligence and apportion-
ing that negligence at 50 per cent . It is worthy of note that the
jury found that both the female plaintiff and the defendant ,
notwithstanding the negligence of the other, by the exercise o f
reasonable care, could have avoided the accident "by taking
reasonable care ." That, however, does not mean that either party
or both had been guilty of ultimate negligence. Question 9 an d

the answer thereto definitely settle the conclusion arrived at by
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the jury. They found that both the defendant and the plaintiff
were guilty of negligence contributing to the accident to th e
extent of 50 per cent . and it was on that basis that the judgmen t
appealed from was given . The jury answered the specific ques-

tions put to them. The judge is responsible for the questions an d
the jury have only those questions before them . The question s
and answers may be rather confusing but if they are construed
fairly and construed as a whole, as they should be, it is in my

judgment clear that what the jury meant was that the fault wa s
equally divided both as to time and extent, so that there is in fac t
no finding of ultimate negligence . In the above I have adopte d
language used in the judgment of the Lords of the Judicial Com-
mittee of the Privy Council, delivered the 24th of September ,
1940, in Canada Rice Mills v . Union Insurance Co., [1940] 4

All E.R. 169, at 174 .

SLOAN, J .A . : Notwithstanding the persuasive argument of
counsel for the respondent I am of the opinion that the judgmen t

below must be set aside and a new trial ordered . In my view

the answers of the jury when read together in the light of th e
evidence and the learned judge' s charge are unintelligible in tha t
they are contradictory and irreconcilable . In the language of

MARTIN, J.A. (later C .J .B.C.) in Rayfield v. B.C. Electric Ry .

Co. (1910), 15 B .C. 361, at p . 366 :
I find a great difficulty, in fact an impossibility, in satisfying myself a s

to their intentions, . . .

For the sake of brevity I shall omit the particulars of negli-

gence found by the jury and epitomize their findings as follows :

In answer to question 1 the defendant is found guilty o f

negligence ; in answer to question 3, the plaintiff is found guilt y

of negligence . I construe the answer to question 5 as finding the

plaintiff guilty of ultimate negligence, and the answer to ques-

tion 7 as finding the defendant guilty of ultimate negligence an d

in answer to question 9 both defendant and plaintiff are found

guilty of negligence contributing to the accident in equal degrees .

Thus we have the plaintiff being held wholly responsible for the

accident, in the next breath the defendant held wholly responsibl e

and finally each found equally responsible. By no process of
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reasoning, as I see it, can these answers be reconciled, nor could

any legal effect be given them.
The appellant will have the costs of the appeal and the cost s

of the abortive trial will abide the result of the new trial .

Appeal allowed; new trial ordered, i[cQuarrie ,

J.A. dissenting.

Solicitors for appellants : Farris, Farris, McAlpine, Stultz ,

Bull & Farris .

Solicitors for respondent : Russell, Russell, Du Moulin,

Du Moulin & Brown .
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adequately put to jury—Criminal Code, Sec . 261 .

	

Dec . 3,4, 13 .

The accused and his wife (Ukrainians) lived on a farm about one mile from

Prince George . He was a section-hand on the Grand Trunk Pacific

Railway and his duties took him away from home periodically . One

Terachuk (also a Ukrainian) had known accused and his wife for some

years and lived in their house, but after being there for some time ,

accused, thinking he was too intimate with his wife, drove him out o n

two or three occasions, then Terachuk would come back when accuse d

was away, and when accused came home he would find him there . Thi s

caused trouble between accused and his wife, who thought that Terachu k

was unfairly treated . On September 14th, 1940, Terachuk came to th e

house in the morning, and early in the afternoon he and Mrs . Krawchu k
went to Prince George . Accused, who was home at the time, then tol d

a farm-hand who was there that he was going to make trouble, as hi s

wife had purchased a property in Vancouver without his knowledge .

He then left his house and walked to Prince George . At about 6 o'clock

in the evening Mrs. Krawchuk and Terachuk returned to the house, an d

Terachuk and the farm-hand went to look after the cattle . When they

were returning to the house about half an hour later, they heard a shot ,

and looking up they saw Krawchuk and his wife close together. Then

they saw Krawhchuk fire two more shots from a revolver at his wife ,

and she fell . About six days later accused wrote a letter to his brother

which was allowed in evidence, in which he stated "She had ticket in

C.A .
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her hands to Vancouver and I thought she was going right away t o

1940

	

Vancouver and going to buy for herself property : that's the way I

heard, and going to leave me alone ." Accused was convicted on a

Rex

	

charge of murder .

v .

	

Held, on appeal (SwAv and MCDONALD, JJ .A . dissenting) , that one questio n
I'RAwCHUK only arises, viz., whether or not the learned trial judge erred in omitting

to instruct the jury, not on the law relating to provocation—it was

accurately stated—but rather in respect to the evidence relating thereto .

While section 261 of the Criminal Code was explained to the jury, the

learned judge not only failed to place before them certain material

evidence on the question of provocation, but also stated erroneously ,

that "there was no evidence fit to be submitted to them on that point ."

The jury, after being out for two hours, returned and asked his Lordship

to repeat instructions on the law in respect to murder and manslaughter ,

and after pointing out that a wrongful act amounting to provocation

must be of such a nature as to deprive an ordinary person of the powe r

of self-control, he said "Now so far as you know here, I do not recollect

any evidence of that sort" and previously in his charge he had sai d

"There is no evidence so far as I know of any insult or anything of tha t

sort ." If there was such evidence an error was committed and the jur y

evidently desirous of considering the question of manslaughter, was

deprived of the opportunity of doing so . While events long preceding

the actual commission of the crime would not support a plea of provoca-

tion, they must nevertheless be kept in view as a background for thei r

bearing on accused's state of mind on the day the crime was committed .

An ordinary man, suffering a long series of wrongful acts and insults ,

would more readily lose self-control by further wrongful acts committed

immediately before the fatal event. Terachuk was living at his home

against his will while he was away working . An improper relationship

existed for a long time . The jury were entitled to believe every state-

ment in the letter written by the accused to his brother bearing on th e

question of provocation. While Terachuk broke up his home in one

way by living there against his will, the deceased threatened to break

it up in another way by leaving him. There was sufficient evidence to

justify the jury if they accepted a certain view of the facts and circum-

stances to find a verdict of manslaughter . The appeal was allowed and

a new trial ordered.

APPEAL by accused from the conviction by ROBERTSON, J .

and the verdict of a jury at the Fall Assize at Prince George o n

the 9th of October, 1940, on a charge of murdering his wif e
Natallia Krawchuk at his farm near the city of Prince George
on the 14th of September, 1940 . Krawchuk at times was away

from home. He was a section-hand on the railway and hi s

duties took him away from time to time . One Terachuk, who
had been a friend of the Krawchuks for some time, lived at
their house and was there at times when Krawchuk was away.
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There was evidence that Terachuk had been unduly attentiv e

to accused's wife and the accused resented this . On the day of

the crime the accused found that his wife had got a property i n

Vancouver and she and Terachuk were going to Vancouver .

Early in the afternoon Terachuk and Mrs . Krawchuk went t o

town, and Krawchuk went shortly after . Terachuk and Mrs .

Krawehuk came back late in the afternoon and Terachuk and a

man named Stowoa went to look after the cattle. When they

were returning and nearing the house they heard a shot, an d
looking up they saw Krawchuk with a revolver close to Mrs .

Krawehuk, and they saw him fire two more shots at her and sh e

fell . This was at about 6 .30 in the afternoon, and the polic e

arrived shortly after 7 o 'clock when Krawchuk was arrested .
Mrs . Krawchuk died shortly after the shooting.

The appeal was argued at Vancouver on the 3rd and 4th o f

December, 1940, before MACDONALD, C.J .B.C., MCQCARRIE,
SLOAN, O ' HALLORAN and MCDONALD, JJ .A.

Hurley, for appellant : For a long time Terachuk had been
on too friendly relations with the wife, and on the day of th e

alleged crime Krawchuk got to know that his wife had title to a

property in Vancouver, and that she had $50 and a ticket t o
Vancouver . It was the culmination of a long series of offence s
to the accused. A course of conduct that worked on accused 's
mind. On the question of corroboration the learned judg e

usurped the functions of the jury . As to where the charge of
murder will be reduced to manslaughter see Reg. v. Bothwel l

(1871), 12 Cox, C.C . 145, at p . 147 .

Wilson, K.C., for the Crown : The two men Terachuk and

Stowoa heard the first shot and saw the second and third shot s
fired at Mrs . Krawchuk . The evidence as to provocation went
to the jury and it is the jury 's function to pass upon it. He was
properly found guilty of murder.

Hurley, replied .
Cur. adv. cult .

13th December, 1940 .

MACDONALD, C.J .B.C . : The appellant was convicted by a
jury of the murder of his wife Natallia Krawchuk at Prince
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George, B .C. on the 14th of September, 1940 . One question

only arises, viz., whether or not the learned trial judge erred in
omitting to instruct the jury, not on the law relating to provoca-
tion—it was accurately stated—but rather in respect to th e
evidence relating thereto . While section 261 of the Criminal

Code was explained to the jury the learned trial judge, wit h

respect, not only failed to place before them certain materia l
evidence on the question of provocation but also stated, I think
erroneously, that there was no evidence fit to be submitted to

them on that point . Had the jury on a question of fact foun d

provocation ; in other words, that some wrongful act or insul t
occurred immediately preceding the commission of the crime o f
such a nature as to deprive an ordinary man of the power o f

self-control subject to the proviso in the third subsection a verdic t
of manslaughter could have been returned .

The question for determination therefore is this—have w e

in the record evidence of provocation that ought to have been

placed before the jury : it requires careful consideration . The
fact that the jury, after considering their verdict for nearly tw o
hours, returned and asked his Lordship to repeat instructions o n
the law in respect to murder and manslaughter is suggestive ;

also the further fact that their final verdict of guilty of murde r
was accompanied by "a strong recommendation to mercy ." This
indicated that the jury had under consideration the propriety o f
reducing the charge ; I incline to the view that they would (or

at least might) have done so if the evidence relating to provoca-
tion, presently referred to, had been brought to their attention .
I may add that the controversy is whether or not there was such
evidence within the meaning of section 261 : if it existed ther e

is no suggestion by any one, as I understand it, that the attentio n

of the jury was directed to it .

After pointing out that the wrongful act amounting to provoca-

tion must be of such a nature as to deprive an ordinary person

of the power of self-control his Lordship made this statement :
Now so far as you know here, I do not recollect any evidence of that sort .

There is not elsewhere in the charge any qualification of thi s

statement. This statement means, and the context bears it out ,

that there was no evidence for the jury to consider on this point ;
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it follows if there was such evidence, an error, with respect, wa s
committed and the jury, evidently desirous of considering th e
question of manslaughter was deprived of an opportunity of

	

REa

doing so. The trial judge must of course place the evidence

	

v .

before them in such a way that they will appreciate it and, if
Kwcxux

necessary, segregate the evidence referable to this specific point . Maeaonaid.
s.a.e .s .

Again, after referring to the fact that the deceased woman
and one Tom Terachuk, her paramour, the third man in a n
unfortunate triangle, had gone to Prince George, a short distanc e
away, on the day of the murder, said :

There is no evidence so far as 1 know of any insult or anything of tha t

sort ; and in any case supposing there had been, wasn 't there time withi n

which his passion had time to cool ?

I think, with respect, the first part of this sentence is no t
accurate : it is the second intimation that there was no evidenc e
of provocation.

While events long preceding the actual commission of the
crime would not support a plea of provocation they must never-
theless be kept in view as a background for their bearing on
appellant's state of mind on the day the crime was committed .
An ordinary man suffering a long series of wrongful acts an d
insults would more readily lose self-control by further wrongfu l
acts committed immediately before the fatal event .

The jury doubtless felt that certain statements made by appel-
lant in a letter, presently referred to (part of which, in m y
opinion, discloses facts from which provocation might have been
found) in which he complained that one Terachuk was living i n
his home against his will while he was absent working as a
section-man were likely substantially true. An improper rela-
tionship, if the facts stated in this letter were accepted by th e
jury, existed for a long time ; frequently appellant tried unsuc-
cessfully to drive Terachuk from his home : all this undoubtedly

gave rise not only to deep resentment but also produced a stat e
of mind readily influenced by additional acts likely to cause los s
of self-control. It is important to remember that it is not
material that these allegations of illicit relationship are denied
by Terachuk. The jury were entitled to believe every statemen t
contained in the letter written by the accused bearing on th e
question of provocation ; that is why doubtless they wished to
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consider the question of manslaughter and also why they adde d
a strong recommendation for mercy . It is with this background
therefore that we must scrutinize what was said to occur imme-

diately preceding the crime.
I come now to the evidence on this point : it is contained in

a statement made by the accused in the letter referred to written
by appellant to his brother six days after the crime was com-
mitted . We decided that it was a voluntary statement ; as it wa s

placed in evidence by counsel for all parties we must treat it as
part of the record. The accused is a Ukrainian ; he was, as
stated, a section-man ; one can only judge of his literacy and
mental capacity by internal evidence afforded by this letter an d

to some extent by his station in life. It is of some significance

on this point that a defence of insanity was raised at the trial ;

it was not given effect to by the jury . It is to my mind a
reasonable view—at all events it was undoubtedly a question fo r

the jury—that appellant could not necessarily, and certainly

might not at such a time, give a coherent statement of occurrence s
in proper order and sequence. It is important to bear this in
mind ; he tells his brother that for a couple of years he was i n

great distress ; that he—meaning Terachuk—destroyed hi s

family life ; that he chased him out of his house a few times an d
told him not to return ; because of Terachuk's conduct he sai d

he had trouble in his home with his wife : that is readily under -

stood. When he went out to work he said :
Tom come back to my home after I had left and lived with my wife an d

eat my blood bread.

He tells of coming home and of finding on his table whisky an d

wine and in another room Terachuk in a suggestive posture . He
got the impression, according to this letter, presumably from hi s
wife, that she was going to buy property in Vancouver and th e
evidence discloses that she did so : he therefore had in min d

that if she ever left him she would have some place to go. He
tells of going away again and upon returning of "finding To m
in my home again ." This is repeated. He said : "I did not say
anything to anybody and I kept my teeth tight" ; that is the

background .
I now call attention to the following statement in the letter

to which I think the attention of the jury should have been
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addressed in discussing the question of provocation . It reads

as follows :
I don't remember exactly the time when was, before 12 or after . However ,

my wife changed her clothes and went to town with Tom ; after a littl e

while, but not so soon they came back home and brought some whisky an d

wine and beer ; they treat me as well. I pushed it away . I don't want it .

I didn't want to show up to Tytina there is between us big trouble going .

She had ticket in her hands to Vancouver, and I thought she was going righ t

away to Vancouver, and going to buy for herself property ; that's the way

I heard, and going to leave me alone .

One point is this—does this extract, in part at least, refer t o
events of the afternoon of September 14th and, if so, does i t
contain evidence of provocation particularly, to be more specific,
the last clause wherein he says "I thought she was going to leave

me alone. "

Mr . Wilson, counsel for the Crown, urged that all reference s
in this extract relate to events occurring some weeks at leas t
prior to the commission of the crime ; Mr. Hurley for the accused

contested that view. There is no question that there is interna l
evidence in the statement to support Mr . Wilson 's view : The
"Tytina" referred to, for example, was his step-daughter and
the evidence discloses that while she was in his home sometim e

before she was not there on the 14th of September . On the othe r
hand, there is a reference to the fact that on the date to whic h
he refers his wife "changed her clothes and went to town with
Tom . . . before 12 or after ." Mr. Wilson conceded tha t

there was no other reference in the evidence to such a visit b y

both to Prince George . Further examination of the records
confirms this : nowhere is it stated that at an earlier date the y
ever went into town together . It follows that the jury would b e
at liberty to say—and likely would say—that he referred to th e
admitted trip to Prince George by Terachuk and appellant 's
wife on September 14th ; on that date undoubtedly both wen t
into Prince George . We have therefore internal evidence tha t
appellant, in part at least, was writing of events on that date.
There is no evidence disclosing that the deceased had a ticket for
Vancouver on the 14th of September : all that can be said i s
that no ticket was found : she did however obtain $50 fro m
Terachuk on that date on the plea that it was to be used to make
a payment on property purchased by her . It is clear that there
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is no evidence to show that she ever went to Vancouver before
under conditions that aroused his anger : her daughter testified
that on an earlier occasion "mother went to Vancouver and Da d
went to work" without any suggestion that there was anything
unusual about it : the jury could therefore find that in thi s
extract he was referring to events of the 14th of September . He
said "she was going to leave me alon e" : this statement following
the reference to the trip to Prince George would indicate tha t
conduct disclosing an intention to leave him was made on Sep-

tember 14th at least close to, or immediately preceding th e
commission of the crime.

I referred to the state of mind of accused ; his partial illit-
eracy ; the strain he laboured under on September 20th whe n
this letter was written and the probability that he would not b e
able to record in proper order the sequence of events ; the jury
might thus explain the inclusion in this statement of earlie r
events . It was a question fit for the jury to say whether or no t
any part of the events referred to, particularly the last part o f
it, took place on September 14th : it is neither advisable no r
proper for judges to usurp their functions . As stated in Rex v .

Hopper, [1915] 2 K.B. 431, at 434 :
There was sufficient evidence to justify the jury, if they accepted a certain

view of the facts and circumstances, to find a verdict of manslaughter .

It is also stated—although it is obvious—that it is not material
that counsel for the accused did not ask the judge to place thi s
evidence before the jury . The trial judge could point out the
internal evidence pointing, it may be, in two directions leaving
it for them to find the facts : It would be for the jury to say
whether or not appellant could give an accurate narrative o f
events in his, partially at least, disordered state of mind . I
think, too, having regard to the obligation to give even on thi s
point the benefit of the doubt to the accused, that they would i n
all probability, notwithstanding the inclusion of events occurring

at an earlier date, find that in the main he referred to events o f
September 14th ; at all events it was for them to decide . They
would also consider whether or not the conduct that led appel-
lant to believe that she was going to leave him alone took plac e

immediately preceding the crime, doubly so when there is n o
evidence that she was going to leave him permanently at an y
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earlier date . I speak of conduct and acts that led him to
believe she was about to desert him : not necessarily to any word s

spoken by her expressive of a future intention : the only refer-

ence to words is contained in the word "heard" ; all the other

statements relate to acts pointing to an intention to leave .

If then the jury, on a proper charge, arrived at the conclusio n

indicated what follows : does it disclose evidence of provocation ?
She had ticket in her hands to Vancouver, and I thought she was goin g

right away to Vancouver, and going to buy for herself property ; that ' s

the way I heard, and going to leave me alone .

As stated the important phrase is "going to leave me alone ." As
often happens in cases of this kind the jury might believe tha t

whatever the conditions in his home, due to the conduct o f

Terachuk and his wife he was fond of the latter and did no t
want to lose her society : certainly he tried to drive the interlope r
out—unless his story is a fabrication—a point for the jury .

While Terachuk broke up his home in one way by living there
against his will the deceased threatened to break it up in anothe r
way, viz ., by leaving him. The provocation that might arise
from a sudden intimation to him of this sort, after his pas t
experience, would depend upon the degree of his attachment to
home and family ties . I am wholly unable to say that it afford s
no evidence at all of provocation ; that it amounts to no mor e
than a scintilla and hence did not call for treatment by the tria l
judge. Nowhere in the charge is this—the only possible evidence
bearing on provocation—isolated from the rest of the evidenc e
and presented to the jury for their consideration. As already
intimated, the evidence must be presented to the jury in such a
manner that it is appreciated . Can it be said that if the fact s
related herein were placed before the jury and they were asked
whether or not it amounted to that sudden provocation contem-
plated by section 261 of the Code they might not answer in th e
affirmative ? We are not concerned with any other evidence o n
this point weakening the force and effect of this statement : the
jury were entitled to accept it ; once we accept—or rather th e
jury—the view that this statement did not necessarily relate to
events in their proper order but at least that the conduct indicat-
ing an intention to leave, not actually did but might relate t o
September 14th all difficulties disappear. I might add that this
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statement, if accepted in the sense indicated, contains the only
evidence relating to events immediately prior to the commissio n
of the crime .

In answer to the suggestion that, assuming September the 14th
is referred to, the conduct outlined, viz ., taking steps to leave

Macdonald,
C.J .B .C . him, is not of sufficient moment to constitute a wrongful act o r

insult amounting to provocation, some cases might be cited. In
Rex v. Lynch (1832), 5 Car . & P. 324 the provocation consiste d
merely in striking the prisoner and giving him a black eye : five

minutes later the prisoner returned and stabbed the deceased : a
verdict of manslaughter was returned . In Rex v. Illerbrun ,

[1940] 1 D.L.R. 145 the act of provocation was referred to in
this way by Turgeon, C .J.S. at p . 146 :

There was a quarrel between Schill and the accused and Schill struck th e

accused on the shoulder with his fist .

This would appear to be slight provocation to justify a reduction
in the charge, but a new trial was directed . At p. 147 the Chief

Justice said :
In charging the jury it is the duty of the trial judge to put the case fo r

the accused to them as carefully and as fairly as the case for the Crown ,

however weak the accused's position may appear to him .

There was, therefore, with respect, an error in the charge . I

felt, contrary to the usual practice when granting a new trial ,

that to properly expose the point it was necessary to discuss the

case at some length.

The further question remains : If this evidence had bee n

placed before the jury fairly and adequately, is it inevitabl e
that they would still return a verdict of guilty of murder an d

that therefore we ought to apply section 1014, subsection 2 of

the Code? I do not think so . I have already referred to the

jury ' s action in returning to Court asking for further instruc-
tions indicating that they were giving serious consideration t o

the question of manslaughter : also to the recommendation fo r

mercy. My own view is that if this evidence had been presente d

in the way indicated herein there is, if not a certainty, at least

a probability that a verdict of manslaughter would have bee n

returned : at all events we should not say that a conviction fo r

murder would unquestionably follow. I think the conviction

should be set aside and a new trial directed .
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HCQuARRIE, J .A . : I would allow the appeal and order that

there be a new trial for the reasons given by the Chief Justice .

SLOAN, J.A . : The appellant, a Ukrainian, killed his wife o n

their farm by shooting her with a heavy calibre revolver. As

he said "I gave her five shots and then she has got enough ." The

medical evidence discloses that only two bullets struck the woman

but one which severed her wind pipe ended her life . The appel-
lant was convicted of murder upon his trial before ROBERTSON ,

J. and jury at Prince George. He sought to escape the conse-

quences of his crime by pleading insanity but failed . Nothing
now turns upon that aspect of the case.

In the alternative the defence suggested that the killing,
because of provocation, was not murder but manslaughter . The
jury rejected this theory of the defence .

We are now asked to grant a new trial because it is alleged i n
the amended notice of appeal :

The learned trial judge erred in instructing the jury that there was no

evidence of provocation and took from the jury the consideration of th e

question of provocation .

It is conceded by my Lord the Chief Justice in his reason s
(agreed to by my brother MCQIIARRIE), that the learned tria l
judge in his charge to the jury accurately directed them upon
the law in relation to the issue and elements of provocation . I

am happily in accord with that view and as my brothe r
IIODONALD is of the same mind it is therefore the opinion o f
the majority of this Court.

That leaves for consideration a narrow point : i .e ., whether
the learned trial judge nullified his correct charge upon the la w
by an incorrect direction upon the facts . It is said, in effect ,
that the learned trial judge took the issue of provocation from th e
jury. With great respect I think that such a submission i s
unsound .

A consideration of this matter resolves itself into tw o
enquiries : The first—Was there any evidence of provocatio n
which, under said section 261, could reduce the crime from
murder to manslaughter ? The second—If so did the learne d
trial judge err in his charge in relation thereto ?

My answer to the first enquiry is that there is no evidence i n
2
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this case from which the jury could reasonably find the provoca-
tion contemplated by section 261 of the Code . As Hodgins, J .A.

points out in Rex v. 3louer°s (1920), 34 Can. C.C. 287, at p . 301 :
. . . the language of the Code, . . . makes a very definite limitation

upon what is provocation, and consequently upon what can be made availabl e

to prove it.

In this case, in the language of Idington, J ., in Eberts v. Regain

(1912), 47 S .C.R. 1, at p . 24 (a case closely paralleling this one

in several aspects )
There is nothing but mere surmise or conjecture on which to rest such a

finding as is claimed to have been legally possible .

It was submitted that some wording in the statement of th e
accused (Exhibit 19) could be construed as evidence of provoca-
tion. With deference I think not and for several reasons . In
the first place the statement of Krawchuk,
She had a ticket in her hands to Vancouver, and I thought she was goin g

right away to Vancouver, and going to buy for herself property ; that's th e
way I heard, and going to leave me alone

had reference to a previous occasion in August when Tytina was
present with her two children Rosie and Annie . That will be
seen from a perusal of the next following lines in the statement .

It should also be noted that Krawchuk is there relating an
occasion before Mrs. Krawchuk bought the Vancouver property .

Note "She is going to buy for herself property . . ."
Following the conversation when Tytina and the children

were at the farm Mrs . Krawchuk did go to Vancouver and did
buy the property in question and on the 14th of September sh e
had the certificate of title thereto. On September 14th Kraw-
chuk was not concerned about her future intention to bu y
property in Vancouver but was annoyed with her for having
bought it. According to Stowoa Krawchuk told him on the da y
of the shooting

I am going to make a trouble, because she bought a property in Vancouve r

From the internal evidence of the statement coupled with th e
undisputed external facts I am unable to agree that the sai d
statement (Exhibit 19) could possibly have any relation to th e
events of September 14th .

However, I now propose to assume that the statement does
refer to events that transpired on the 14th of September . Where ,
however, is the provocation in the legal sense ? Krawchuk him -
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self does not make the slightest suggestion that it was his wife ' s

expression of intention to buy property in Vancouver and to

leave him which so suddenly provoked him that in the heat of
passion caused thereby he killed her . Neither does he say that
he understood at that time she was going away with Terachuk .
If anyone knows why Krawchuk killed his wife one would thin k

it would be Krawchuk himself . If he himself does not choose

to say that he thought his wife was going away with Terachu k
and for that reason he killed her why should the Court say tha t
something of that kind might have motivated his action ? Hi s
only comment relating directly to the killing is :

I find out that I am in here for murder . I don't know anything about that .

I propose now, however, to assume that that which Krawchu k

himself did not consider provocation the Court might, provided ,
of course, if the statement has any relation at all to the day of
the killing. Rex v . Hopper (1915), 11 Cr. App. R. 136 .
Again I ask where is the provocation sufficient to meet th e
requirements of section 261 ?

There were only two occasions on September 14th when Mrs .

Krawchuk might have told her husband she was going to leave
him and go to Vancouver . The first was before she left wit h
Terachuk for Prince George. The second when she returne d
from Prince George . If she told him before she left then
Krawchuk waited for over three hours before killing her. Can
that killing reasonably be said to have resulted from "heat o f
passion caused by sudden provocation"? I think not . As
pointed out in Roscoe's Criminal Evidence, 15th Ed ., 886, th e
provocation to be extenuating
must be something which . . . [is resented] at the instant the fact

which he would extenuate is committed .

By section 261 of the Code whether or not a wrongful act o r
insult amounts to provocation and whether or not the person
provoked was actually deprived of the power of self-control b y
the provocation he received, are questions of fact . Nothing is
said, however, as to whether or not the time in which passion
may cool is a question of fact or law . Park, J . had this to say
to a jury on that question in Regina v . Fisher (1837), 8 Car. & P .
182, at 186 :

The counsel for the prisoner admits, that if the blood had time to cool, it

1 9
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will be murder . But I say, in the hearing of two very learned persons, [Mr .

19I0

	

Baron Parke and Mr . Recorder Law] that that is not exactly a question for

	 you . Whether the blood had time to cool or not, is rather a question of law.

REX

	

If that is a question of law then we can decide it and I have no
v

'Kaawexux hesitation in saying in g that, in my opinion, if Mrs . Krawchuk had

Sloan, a.a the conversation in question with her husband before leaving for
Prince George there was ample time for his passion to cool befor e
her return and his killing of her with a deadly weapon was ,
under all the circumstances, the premeditated act of a man

actuated by a desire for revenge . If, on the other hand, that

element is a question of fact the learned trial judge left it t o
the jury as I shall presently indicate when dealing with th e
charge.

I now turn to the only other relevant time when the conversa-
tion in question might have taken place, i .e ., on Mrs. Krawchuk' s
return from Prince George . It was common ground at the trial
that there was no evidence of what transpired between husban d
and wife immediately prior to the shooting (see e .g ., Young ,

counsel for accused at appeal book p . 189, line 27), but assum-
ing that Mrs. Krawchuk said she was going to buy property in
Vancouver and was going to leave him and Krawchuk thereupon
got a revolver from the house and shot her would what she said ,

as recorded by Krawchuk, be sufficient to reduce that killing t o

manslaughter? I would not take the responsibility of sayin g
that section 261 of the Code ever contemplated such a result .

The constituent elements of provocation are : (1) A wrongful
act or insult ; (2) sufficient to deprive an ordinary person of the
power of self-control ; (3) if the offender acts upon it on the

sudden ; and (4) before there has been time for his passion

to cool.
While it is generally said that provocation is a question of fac t

for the jury such an observation is more misleading than instruc-

tive . The sufficiency of the evidence of provocation is for th e

jury. The question of whether there is any evidence at all o f

provocation to go to the jury is one of law for the trial judge .
In this case in my view every element of provocation withi n

the limitations of section 261 is missing. I can recall no sug-
gestion by defence counsel of a "wrongful act" on the part o f

Mrs. Krawchuk. Is there then any evidence of "insult" ? In
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my opinion there is not. It is clearly settled in England that
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if the killing is by a deadly weapon no words however provoking
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will be considered in law sufficient to reduce homicide to man-

	

RE x

slaughter . Archbold's Criminal Pleading and Practice, 30th
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Ed., 895, and see Rex v. Ellor (1920), 15 Cr. App. R. 41. Sec-

tion 261 of the Code therefore changes the English common law S1oan ' J' A '

to the extent that an insult may amount to provocation . But
surely "insult" in the section must mean something in the natur e
of a vile epithet, something abusive or vituperative ; something

more than a mere statement by a wife that she is going to leave
her husband . As Keating, J., put it in Reg. v. Welsh (1869) ,
11 Cox, C.C. 336, at p . 338 (approved by the Court of Criminal
Appeal in Rex v. Lesbini (1914), 24 Cox, C .C. 516) :

The question, therefore, is—first, whether there is evidence of any suc h

provocation as could reduce the crime from murder to manslaughter ; and ,

if there be any such evidence, then it is for the jury whether it was suc h

that they can attribute the act to the violence of passion naturally arising

therefrom, and likely to be aroused thereby in the breast of a reasonabl e
man. The law, therefore, is not, as was represented by the prisoner' s

counsel, that, if a man commits the crime under the influence of passion ,

it is mere manslaughter . The law is, that there must exist such an amount

of provocation as would be excited by the circumstances in the mind of a

reasonable man, and so as to lead the jury to ascribe the act to the influenc e
of that passion . When the law says that it allows for the infirmity o f

human nature, it does not say that if a man, without sufficient provocation,

gives way to angry passion, and does not use his reason to control it—th e

law does not say that an act of homicide, intentionally committed unde r

the influence of that passion, is excused or reduced to manslaughter .

I have thus far approached this case from several differen t
sides and to my own satisfaction at least, all roads lead to thi s
one conclusion : a manslaughter verdict was not possible upo n
the evidence .

I turn now to a consideration of the charge which is to be read
as a whole in the light of the evidence . The following passage s
are relevant :

Under our system of jurisprudence there are two duties that have to b e

performed in each case. The one in which you are supreme is that of the

facts . You are the sole judges of the facts . No one has any control ove r
you . No one has the right to restrict your power of judgment in tha t
matter . You are restricted, however, in this way, that you must conside r

only the facts which have been sworn to in evidence in this Court room . . . .

From those facts which you deem to be proved to the degree of proof which

I shall later mention, you may draw such inferences as those facts fairl y
warrant. You will have noticed that every word spoken by any witness
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has been taken down by the official reporter, and if when you retire to
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consider your verdict you have any doubt as to what has been said by an y

	 of the witnesses, all you have to do is to ask the sheriff in whose charge

REX

	

you will be, to bring you back into the Court room, and I shall be happy t o

v .

	

have read to you such parts of the evidence as you may require .
KRAWCHL'K In dealing with the facts, please remember that in connection with th e

Sloan J .A addresses of both counsel to distinguish between facts which have been

proved by evidence, and inference or arguments—inferences from arguments
based upon those facts which have been made by counsel ; you will bear i n
mind the facts, and then if you think those facts warrant the inference o r
support the arguments which have been put before you by counsel, that i s

within your province to do so . With regard to the law, and this is the
other duty to be performed in this case, it is to me	 it is my duty to infor m
myself what the law is upon the facts in question ; and you must accept my
direction implicitly on the law .

Now it was suggested in the address of counsel for the defence that ther e

was provocation . Now provocation does not in all cases reduce the crim e

from murder to manslaughter . That is the most it can be in any event.

Supposing a man slapped another man six months ago, a man could no t

turn around today and kill him, and suggest that would reduce the crime

from murder to manslaughter because he had provocation . Because some-

one had applied a vile epithet about six months ago to another man, h e

could not turn around today and murder someone and say that the crime

should be reduced to manslaughter . I will read to you now from the Code

which sets out the conditions under which the crime of murder may b e

reduced to manslaughter :

Culpable homicide which would otherwise be murder may be reduced t o

manslaughter if the person who causes death does so in the heat of passio n

caused by sudden provocation.

Any wrongful act or insult, of such a nature as to be sufficient to depriv e

an ordinary person of the power of self-control, may be provocation if th e

offender acts upon it on the sudden, and before there has been time for his

passion to cool .

Whether or not any particular wrongful act or insult amounts to provoca-

tion, and whether or not the person provoked was actually deprived of th e

powers of control by the provocation which he received, shall be question s

of fact .

Now here you will see the words, he does so in the heat of passion cause d

by such provocation ; have you any evidence that this was done in the hea t

of passion caused by sudden provocation? Then, any wrongful act or insul t

of such a nature as to be sufficient to deprive an ordinary person of th e

power of self-control may be provocation if the offender acts upon it on th e

sudden, and before there has been time for his passion to cool . Now so fa r

as you know here, I do not recollect any evidence of that sort. But in any

event, the evidence is that Krawchuk went to town somewhere about hal f

past 3 on the afternoon in question, and returned at 6 o'clock . The woman ,

Mrs . Krawchuk and Tom Terachuk had gone to town half an hour befor e

that time, and there is no evidence so far as I know of any insult or any -

thing of that sort ; and in any case supposing there had been, wasn't there
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time within which his passion had time to cool?

	

Whether or not any C . A .

particular wrongful act or insult amounts to provocation, and whether o r

not the person provoked was actually deprived of the power of self-control
1940

by the provocation which he received shall be questions of fact ; and that
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Now there is one other warning I want to give you in that connection Sloan, J
.A .

and that is this : There may be—there are alternative verdicts of murder

or manslaughter, and if you should entertain a doubt as between the greate r

and lesser offence, that is as to whether it could be murder or manslaughter ,

you will give the accused the benefit of that doubt, and return a verdict o f
manslaughter. Where there are any inconsistencies in the evidence of an y

witness, or as between the evidence of that witness and another witness,

you must do your best to reconcile them in coming to a conclusion . You

are entitled to use your general information and your average knowledg e

and experience of the common affairs of life which men of ordinary intelli-

gence possess . You may accept the whole or part of the evidence of any

witness . . . .

In all I have to say to you with regard to the facts which I am now abou t

to draw your attention, remember you are the sole judges . There are certain

facts about which there may be no dispute at all . . . .

Now with regard to provocation, there is nothing there that I can se e

which would bring it out of that definition of provocation, or the statement

with regard to provocation that I read to you ; but that again is a matte r

for you to say ; but speaking generally, there is the suggestion that—wel l

I should not say suggestion—there is the evidence that for a long tim e

Terachuk had been unduly attentive to the accused's wife, and the accuse d

resented that fact . That evidence you will find first of all in the statemen t

told by Mrs . Stephina Shilest . She relates an incident which took place on

the first of July . She said she went into the house, and they were all ver y

happy, and there was beer and whisky there, but no signs of anyone havin g

anything to drink, except that they were all happy ; that there was som e

dispute between husband and wife and that she slapped his face .

Now have you any other evidence of any improper relations between

these two? There was one statement there made by one of the witnesses ,

to this effect, that Krawchuk had gone out that day, Mrs . Shilest said, tha t
Terachuk said we have had some trouble about money this morning, and h e
said that I give her some money ; I like her and she likes me. The trouble

about that was, she said to me that she didn't tell that to the accused . So

he did not know anything about it.

Now I come down to the defence upon which the defence counsel lays

greatest stress ; and I am going to deal with the facts in connection wit h

that . . . . Now it is suggested by the defence that over a course o f

years this man had to undergo a terrible position of seeing his wife receivin g

improper attentions from Terachuk, and that this so worked upon his min d

that at last the strain was too great, and on the day in question somethin g

snapped in his brain and he was temporarily insane . . . . Then that

long letter [i.e ., Exhibit 19], and I want you to consider that carefully ,

and place such value on it as you think it merits . This letter is in exhibit ,
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this long letter which he wrote to his brother . Of course in that connection,

that was written on the 20th of September, which is days after the event .

Dealing with evidence of Dr . iMcArthur :
It is suggested to you that the accused was suffering from pent up emotion s

to an hysterical degree, or he was intoxicated, one or the other. That there

are certain types of hysteria which are classified as a type of insanity . It

was possible that what Krawchuk did that day would come under this hea d

of hysteria, which would be a kind of hysteria which would be classed a s

insanity ; that the troubles that were mentioned in this letter and so on ,

would indicate that . And in these hypothetical points, may bring on the

type of hysteria which he mentioned. The thought that his wife was living

with another man might cause something in his brain to snap ; and then he

quoted the authority of Dr . McNally . He said the accused was an average

mental type, and that the people suffering from this kind of hysteria, tha t

they have forgotten what has happened. He said that if the man had bee n

normal at 4 o'clock in the afternoon he might by between 6 and 6 .30 have

been taken with an attack of hysteria .

Later on the jury asked for and received further direction
upon the law relating to provocation . In addition to these
excerpts the learned trial judge dealt exhaustively with the facts .
It is true that he did not refer to the passage in the statemen t
(Exhibit 19) which I have already quoted above, in strict rela-
tion to the defence of provocation contemplated by section 26 1
of the Code.

To my mind it is obvious why he did not and for these reasons :

I have attempted to show, with respect, the statement has n o
immediate relation to the events on September 14th or alter -
natively if it has it discloses no provocation known to the law .
An additional reason may be found in the opening address o f
counsel for the defence, which is as follows :

Young : [Opens his defence to the jury] . Mr. Foreman and gentlemen of

the jury : It is customary for counsel for the defence at this point to out -

line the case for the defence. Now the defence proposes to call four wit-

nesses . One of those witnesses will be a medical witness, Dr. McArthur . I

am not going into the evidence in detail of these witnesses . They are quit e

short, and you will be able to follow them quite easily ; and you will gather

I think from the evidence given by this witness, and also from certai n

evidence given by the Crown already in this matter, to this effect, that i f

the accused did commit the offence with which he is charged, that throug h

worry over his home life, through worry over another man trying to stea l

or take away his wife, coupled with the fact that he was also in ill health ,

and as to what the doctor has to say in regard to his mentality, that this

all culminated and brought to a head on September 14th by the knowledge ,

or at least the assumption gained while he was out of his mind, that his

wife was leaving with this other man, and was going to live in Vancouver,
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and that his pent up emotions in this matter caused insanity or the tern-
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porary insanity under which this deed was committed if it was committed .
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That, gentlemen, in short is the defence. That is that the provocation of

all these troubles worked so on his mentality that when at the last moment
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he thought that this was going to happen, he just burst something in his
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head, and this tragedy happened .
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It will be seen from the excerpts from the charge I have Sloan, J .A.

quoted that the learned trial judge drew special attention to th e

statement (Exhibit 19) in relation to provocation in the sense

in which that defence was opened to the jury by counsel for th e
accused . So much for that aspect of the matter .

It was further stated that in the passages quoted by my Lord

the Chief Justice the issue of provocation was expressly take n

from the jury. With deference I cannot accede to that sub -
mission. In the first place as I have said there was not, in my

opinion, any evidence of provocation within section 261 t o
exclude from the consideration of the jury . Alternatively the
worst construction that can be put upon what the learned trial

judge did say in relation to his recollection of the evidence i s
that he was expressing his own views of the facts . As Kerwin ,
J., said in Russell v . Regem (1936), 67 Can. C.C. 28, at p . 29 :
. . . provided he left the issue to the jury and explained that they wer e

the sole judges thereof, it is no objection that he gave expression to hi s

own opinion .

If further authority is needed in support of that propositio n
it will be found in Rex v. Cohen and Bateman (1909), 2 Cr .
App. R. 197, at 208 ; Rex v. O'Donnell (1917), 12 Cr . App. R .
219, at 221 ; Rex v. Picariello and Lassandro, [1923] 1 W .W.R .
1489 ; Steinberg v. Regem, [1931] S .C.R. 421 ; Rex v.

Gum:ondson (1933), 59 Can . C.C. 355, at 362 ; Rex v. Duguay

(1933), ib . 328, at 329 .
That be left the relevant issues to the jury and explained tha t

they were the sole judges of the facts cannot be disputed b y
anyone who reads the charge as a whole in the light of th e
evidence and the defences raised .

At the close of the charge the learned judge asked this question
of counsel for the accused :

Now, Mr . Young, I think I have covered all your defences,

and received this answer :
So far as I can recollect now you have my Lord .

In my view, with deference, the objection fails .
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As I mentioned before, the charge upon the law relating t o
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provocation reducing murder to manslaughter was not criticize d
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by counsel for the appellant and is conceded to be correct . It

	

v .

	

is my opinion that there was no non-direction amounting to mis -
KEAWCIIUK

direction, nor misdirection upon the facts relating to man-
'n''. slaughter and the defence of provocation as presented by th e

accused was fully and carefully put to the jury but if there was

error as found by the majority of this Court then no substantia l
wrong or miscarriage of justice was occasioned thereby, as tha t
part of the charge was, in my view, mere surplusage in that th e
statement (Exhibit 19) cannot support a defence of provocatio n
under section 261 .

If the learned judge erred at all he erred in my opinion in
favour of the accused in not directing the jury that because o f
the absence of any objective facts upon which to find it a man-
slaughter verdict was not open to them—Rex v. Sparkes (1917) ,
29 Can. C.C . 116 . For myself I apply the language of Davies ,
J ., in Eberis v. Regem, supra, at p . 22 :
	 I am not able to bring myself to the conclusion that any jur y

of reasonable men could fairly find that the prisoner shot the deceased while

"in the heat of passion caused by sudden provocation . "

In my opinion the appellant was properly convicted after a
fair and legal trial. It is a case, however, in which from all it s
circumstances I feel that I could associate myself with the jury ' s

"strong recommendation to mercy."

I would, however, with respect, dismiss the appeal .

O'HALLORAN, LA. : The first ingredient of provocation unde r

section 261, subsection 2 of the Criminal Code is :
Any wrongful act or insult, of such a nature as to be sufficient to deprive

an ordinary person of the power of self-control, . . .

And by subsection 3 it is a question of fact whether any particu-
lar wrongful act or insult amounts to provocation .

As I read this section the term "wrongful act " is used in a
generic sense, and its comprehensive meaning should not there-
fore be confined, as it is in the English common law decisions, t o
wrongful deeds of a certain kind only . That is to say it include s
any kind of a wrongful act which is "of such a nature as to be

sufficient" to deprive an ordinary person of the power of self-
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control . The statute further provides that it is a question o f
fact in each case whether the wrongful act is of that nature .

If Parliament had intended that the subject-matter of provoca -

tion should be limited in section 261 to deeds and actions of a

specific character, it would hardly have chosen a term capabl e
of the wide meaning which necessarily springs from the corn-

O'Halloran,

bination of two words of such comprehensive import as "wrong-
ful" and "act." It is, I think, not only the more appropriat e

but the proper conclusion that a term of such embracing applica-
tion was purposely employed in the statute to synchronize wit h

the restrictive test therein stated to be determined as a questio n

of fact, viz ., whether the subject-matter of provocation is "of
such a nature as to be sufficient" to deprive an ordinary person

of the power of self-control .

In this ease the appellant wrote a statement which was accepte d
in evidence . One portion thereof cited by my Lord the Chie f

Justice, when read in its context, seems to me capable of th e
interpretation that when his wife went to Prince George with
Terachuk on the afternoon of the killing, the appellant believe d
from what he had reason to know and from seeing a ticket i n
her hand, that she was then leaving him finally to live in Van-
couver with Terachuk. Whether the jury would have accepted
this interpretation, if the learned trial judge had directed thei r
minds to the significance thereof as it affected provocation, i s
of course another question .

If this phase of the defence had been placed before the jury

and the jury had accepted this interpretation then, in my view ,
it could not be said there was no evidence of a "wrongful act"
in the sense I think that term is used in section 261 . If this view
is correct, it would then be for the jury to say whether in th e
circumstances of this case, what the wife did was "of such a
nature as to be sufficient" to deprive an ordinary husband of th e
power of self-control .

But the jury were not instructed upon this aspect of provoca-
tion, and the material evidence was not related thereto .

Emphasis was placed rather upon another element of provocation ,
viz ., the time for the cooling of passion. But as the minds of th e
jury were not directed to the first element I have mentioned, the

C. A .

1940

REX
v .

I RAwcHUR
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hAAWCHUK I am unable to say that the jury could not have properly found
to

O'Halloran ,
J.A.

provocation

	

enable a verdict of manslaughter .

I would therefore direct a new trial.

MCDoNALD, J .A . : The appellant was convicted befor e
ROBERTSON, J. Of the murder of his wife Natallia Krawchuk.
There was and is no dispute that the appellant shot and killed
his wife. The defences raised at the trial were that the appellan t

was insane when the offence was committed, and in the alterna-
tive that in any event he could not on the evidence be convicted
of murder but at the most, of manslaughter, for the reason (1)
that by reason of drunkenness he was incapable of forming an y

intent to commit murder or (2) that he acted in the heat o f

passion caused by sudden provocation, within the meaning o f
section 261 of the Criminal Code . In the notice of appeal six
grounds of objection were raised . On the argument before us
all of these objections were abandoned and instead, counsel relie s

upon two other grounds which without objection from counsel

for the Crown he was allowed to raise by amendment . Those
grounds are :

(1) That the learned trial judge erred in instructing the jury
that there was no evidence of provocation and took from the

jury the consideration of the question of provocation .

(2) That the learned judge wrongly admitted the letter o f
the appellant (Exhibit 19) which might have influenced th e
jury on the issue of the sanity or insanity of the appellant .

As to the first ground, objection is taken to one sentence in th e

learned judge's charge, to which I shall refer in a moment. The

judge in a particularly careful manner had instructed the jur y
as to the provisions of section 261 and had told them that the
questions therein involved were matters of fact for them to
decide. When he came to deal with the evidence in detail, taking
witness by witness he reviewed the evidence of each. Keeping
in mind the defences both of drunkenness and provocation h e
made the following observations :
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Now with regard to the drunkenness, the suggestion you will have to
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consider there is whether or not the man was so drunk that he was incapable
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of forming a specific intent essential to constitute the crime. Well, I have

already referred to the evidence upon that, the beer which was found in
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the house, and the drinks which he took at Prudente's beer parlour on the
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day in question, and the fact that Prudente said that he was normal, and KaAwcHuK

the fact of the officer McKinney who saw him at about 4 o'clock that McDonald ,
afternoon .

	

J.A .

Now with regard to provocation, there is nothing there that I can se e

which would bring it out of that definition of provocation, or the statemen t

with regard to provocation that I read to you, but that again is a matter

for you to say ; but speaking generally, there is the suggestion that—well I

should not say suggestion—there is the evidence that for a long tim e

Terachuk had been unduly attentive to the accused's wife, and the accuse d

resented that fact .

It is argued that by the expression "Now with regard t o
provocation there is nothing there," etc ., the instructions pre-
viously given were nullified and that the whole question of actin g
in the heat of passion caused by sudden provocation was thu s
removed from the jury 's consideration. In my opinion thi s
clearly is not so, and the jury could not reasonably have so under -

stood the learned judge's remarks. I have italicized the word
"there" above, because it obviously has reference to what th e
judge had said immediately theretofore . The charge must b e
read as a whole and there is no authority for tearing a singl e
phrase from its context in order to give to the charge as a whol e
a meaning and a colour which it does not bear. Further, i t
should be pointed out that at a later period when the jury cam e
in for instructions upon the law relating to murder and man -
slaughter, the judge went into the matter fully again and pointe d
out again to the jury that the question of provocation was a
question of fact for the jury to consider . Reading everythin g
that was said in the charge I am satisfied that it was left plainl y
to the jury to decide as a question of fact whether this defenc e
had been made out.

As to the second ground, what happened at the trial, when th e
letter in question addressed to the brother of the accused (Exhibi t
19) was under discussion before the Iearned judge, in the absence
of the jury, was this :

Wilson : [Counsel for the Crown] That is a trial within a trial .

THE COURT : You are not opposing this evidence ?

Young : [Counsel for the accused] No, I am not opposing it .
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THE COURT : You want it in ?
Young : Yes.

Thereupon the letter was admitted in evidence . Counsel for the

accused desired the letter to go in, and indeed counsel actuall y

used the letter to bolster his argument before us, and yet h e
contends the letter to be inadmissible . Such inconsistent sub -
missions, I think, cannot be maintained ; but however that may
be, and aside altogether from this difficult position in whic h

counsel finds himself in this tragic case, in my view the lette r

was in fact written wholly voluntarily and was admissible, afte r
the judge had taken (as he did take) every preliminary precau-
tion which the law, as I understand it, requires to be taken
before a statement made by an accused person may be admitte d
in evidence.

In my opinion the appeal should be dismissed.

Appeal allowed; new trial ordered, Sloan

and McDonald, JJ .A. dissenting .

FROST v. FROST .

Practice—Order for reference—Order confirming registrar's certificate and
for costs of reference on solicitor and client basis—Taxation—Fees o f
junior counsel disallowed—Discretion of taxing officer—Said fees
restored on review—Order LTV ., rr . 8 and 27 (41)—Appeal .

By an order of the Chief Justice of the Supreme Court, confirming the

deputy district registrar's certificate on a reference it was ordered that

the costs of the reference be taxed on a solicitor and client basis . On

the taxation, the taxing officer disallowed the fees of junior counsel for

the petitioner on the reference. On review by the Chief Justice, these

fees were restored.

Held, on appeal, reversing the decision of MoRRrsox, C .J.S .C ., that the rul e

that a judge should not override a registrar except on a matter o f

principle, has never been due to any jurisdictional restriction ; it is

simply a rule of policy and good sense adopted because registrars ca n

go into details better than can judges, and the appeal should be allowed .

APPEAL by respondent Mrs. Frost from the order of MoR-

Risox, C.J .S .C. of the 10th of September, 1940, declaring tha t
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McDonald ,
J.A .
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1940

Nov . 21 ;
Dec. 13 .
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the deputy district registrar erred in refusing to allow the peti-
tioner his costs of and occasioned by the employment of secon d

counsel on the proceedings before the deputy district registrar ,
and that the taxation aforementioned be referred back to the sai d

deputy district registrar for the purpose of taxing and allowing

to the petitioner his proper and reasonable costs .

The appeal was argued at Vancouver on the 21st of November ,
1940, before MACDONALD, C .J .B .C., 11cQrI RIE, SLOAN ,

O'HALLORAN and McDoNALD, JJ.A.

Tysoe, for appellant : This is with reference to the taxation

of costs occasioned on a reference before the deputy distric t

registrar . On the first day before the registrar there was on e
counsel on each side, then on the second day Mr . Whitesid e

brought in a junior counsel who acted with him on the remainin g
four days . On the taxation of the costs the registrar only allowed
fees for one counsel on each side . On appeal from the registra r

the Chief Justice held that the registrar erred in refusing to
allow the petitioner his costs occasioned by the employment o f
second counsel, and the taxation was referred back to the regis-
trar for the purpose of allowing counsel fees for second counsel .
The costs were on a solicitor and client basis and only such cost s
should be allowed as fairness to the other party permits : see

Seton 's Judgments and Orders, 7th Ed ., 244 ; Daniel's Chancery
Practice, 8th Ed., 1078 ; In re False Creek Flats Arbitratio n

(1912), 17 B.C. 376. The deputy district registrar exercised
his discretion in ordering that costs of a junior counsel be no t
allowed, and it should not be interfered with except when exer-
cised on a wrong principle : see In re Legal Professions Act .

Noble & St . John v. Bromiley (1928), 39 B .C. 518 .

A . M. Whiteside, K.C., for respondent : The case here is
whether the Chief Justice is wrong in principle . There was a
substitution for rule 983 in 1938. As to where the registrar acts

on a wrong principle see The Attorney-General v . The Drapers'

Company (1841), 4 Beay . 305 ; Stephens v . Lord Newborough

(1848), 11 Beay . 403 ; Sturge v . Dimsdale (1845), 9 Beay. 170 ;
In re .haddock. But v. Wright, [1899] 2 Ch . 588 ; British

Metal Corporation v. Ludlow Bros ., [1938] 3 All E.R. 194.
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Tysoe, in reply : The recent change in the Rules does not
affect the law that the learned Chief Justice must find the regis-

trar acted on a wrong principle .
Cur . adv. vult .

13th December, 1940 .

MACDONALD, C .J .B.C . : I would allow the appeal for th e
reasons given by my brother _McDoNALD .

MCQtARRIE, J .A . : I agree .

SLOAN, J .A . : I agree.

O'HALLORAN, J .A. : I would allow the appeal for the reason s
given by my learned brother MCDONALD.

MCDONALD, J.A. : By order of the Chief Justice of the
Supreme Court the respondent was allowed as against the appel-
lant certain costs of a reference had before the deputy distric t
registrar at Vancouver, "to be taxed on a solicitor and clien t
basis ." The taxation came before the same official as taxing

officer, when the fees of junior counsel on the reference wer e

disallowed. On a review by the learned Chief Justice these fees
were restored . From this order this appeal is taken and th e
point for decision is whether the learned Chief Justice erred i n

reversing the taxing officer on what was with him a matter o f

discretion, no question of any error in principle being involved .

Historically the matter seems to stand thus : It was always th e
law in England that it was not for the Court to interfere on a

review of taxation except where the taxing master had gone

wrong on a matter of principle. In Ginn v. Robey, [1911 ]

W.N. 28 this is clearly laid down by the Court of Appeal revers-
ing Bucknill, J . who had reversed the taxing master's order

allowing fees to two counsel . The Court of Appeal stated :
It was a question which the taxing master was much better qualified than

a judge to decide, and prima facie the Court would not interfere in such case .

This reasoning is particularly applicable in the present case for

the reason that the same official who heard the reference also

taxed the costs. From the decision in In re Estate of Hugh

Magee, Deceased (1925), 36 B.C. 195 it appeared that som e

doubts had arisen as to whether or not costs on a solicitor and
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client basis could in any case be awarded between party and

party. To remove such doubts Order LXV., r . 8, was amended

by a provision added in 1930 .

In 1938 rules 8, 9 and 10 of Order LXV . were repealed and

new rules substituted . Briefly the substituted rule 8, though
none too aptly worded, distinguishes between (a) costs on solici -
tor and client scale between parties, which costs are never taxabl e
except under an order and (b) costs actually between solicitor

and client and other costs taxable without order. I think the
present case falls under subsection (a) and that subsection (b )

does not apply to costs between parties even though payable o n
the solicitor and client scale . In any event subsection (b) give s
a judge express power to review, this power being given out o f

excess of caution to remove any doubt as to whether the genera l
power of review given by Order LXV ., r. 27 (41) extends to
taxations which are not between parties. I think that th e
general power of review given by Order LXV ., r . 27 (41) which

is the same as the English rule, still applies whether the review
comes under the amended rule 8(a) or 8 (b) . The power given
under rule 27 (41) is no wider since the amendment of 193 8
than it was and the amendment was not intended to alter th e
general policy of the law .

The rule that a judge should not override a registrar except

on a matter of principle has never been due to any jurisdictiona l

restriction ; it is simply a rule of policy and good sense, adopted
because registrars can go into details better than can judges . The
matter is fully discussed in In re Legal Professions Act. Noble

St. John v. Broiniley (1928), 39 B.C . 518 and cases ther e
cited .

With respect I think the learned Chief Justice erred and tha t
the appeal should be allowed with costs here and below .

Appeal allowed .

Solicitors for appellant : Craig & Tysoe .
Solicitor for respondent : A. ]I. TT'hiteside .
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In Admiralty IIcKE\rZIE BARGE & DERRICK COMPANY LTD. v.
1940

	

M.S. "ALEUTIAN NATIVE . "
Sept . 3 ;
Nov . 13 . PETROLEUM NAVIGATION COMPANY v . McKENZIE

BARGE & DERRICK COMPANY LTD .

Admiralty law—Narigation—Narrow channel—Rule of road—Meeting ship s
—Collision—Articles 18 and 25 .

The tug "Ella McKenzie" with a dump scow nearly double its length lashe d
to its port side with its bow extending 60 feet beyond the tug's bow, an d

slightly angled across its port bow, was proceeding westerly out o f

English Bay at about two knots, and when outside of Burrard Bridg e

where the channel is narrow and tortuous, was seen by the master of th e

"Aleutian Native" inbound at about ten knots, when about one mil e

away. The tug continued westerly and about 100 feet north of mid-

channel or the range line. The "Aleutian Native" continued on a

course easterly, slightly north of mid-channel, and when the vessels wer e

about 100 feet apart the master of the "Ella McKenzie," concluding th e

"Aleutian Native" was not going to turn to starboard and that a col-

lision was inevitable, gave two whistles, turned hard to port, and across

the bow of the "Aleutian Native," not to avoid a collision, which wa s

impossible, but in an attempt to soften the blow. In two actions, bot h

alleging sole responsibility for the collision against the other :

Held, that the master of the "Aleutian Native" set his final course inboun d

not on or near the range line but substantially north of it . The master

of the tug bad the right to assume, while maintaining a proper course

on the starboard side of the channel, that the "Aleutian Native," bearin g

down on him, would turn to starboard in ample time to permit them t o

pass port to port. If they both maintained their respective courses a

collision was inevitable. The swing to port by the master of the tug

was made in extremis, it was not done to avoid a collision—that was

impossible—but to lessen the force of the impact . The tug was pro-

ceeding in its proper channel. Its master was justified in maintaining

that course until the other vessel approached a point where it becam e

apparent that a collision was inevitable . At that stage the master o f

the tug was not at fault in attempting to make a swing that would, i n

his opinion, lessen the force of the impact . A situation of peril is not

contemplated by articles 18 and 25, and they do not affect the la w

applicable to conduct in periculo, a condition not self-created by the

master of the tug . He was justified up to the last moment in relying

upon the "Aleutian Native" obeying the ordinary rules by which both

were bound . The "Aleutian Native," having disregarded a rule imposed

by competent authority and recognized by mariners, the burden was o n

it to show that the other by ordinary skill and care could avoid th e

accident : this it failed to do and it follows that the "Aleutian Native "

was alone to blame for the collision .
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Griffin, K.C., and Sidney Smith, for McKenzie Barge &-
Derrick Company, Ltd .

Ginn, and A. Alexander, for M.S. "Aleutian Native."

Cur. adv. molt .

13th November, 1940 .

MA .CDOVALD, D.J.A . : We are concerned with two actions trie d
together, each of the parties alleging sole responsibility agains t
the other in separate actions arising out of a collision in Fals e
Creek, Vancouver Harbour, on April 28th, 1939, between th e
American oil tanker "Aleutian Native," 126 feet in length ,
tonnage gross 240, net 163, draft at the time about 10 feet ,
powered with two engines of six cylinders each, laden wit h
40,000 gallons of gasoline	 about half her capacity—and the
Canadian tug "Ella McKenzie," length 55 feet, beam 10 feet ,
draft 7 feet, powered by a 3-cylinder Diesel engine and with a
dump scow 100 feet long, beam 30 feet, height 10 feet (2 fee t
of it above water line) lashed to its port side. The scow was
nearly double the length of the tug, its bow extending 60 feet
beyond the tug's bow while the stern of the tug extended 12 or
15 feet beyond the stern of the scow. The combined width o f
tug and scow was 40 feet. It was a cumbrous, slow-moving
craft (capable only of 2 knots) and its - safety and that of vessel s
meeting it in this narrow channel depended upon it maintainin g
a course in its own waters in False Creek . The scow was firmly
attached to the tug by a head-line, spring-line and stern-line an d
was slightly angled across the port bow of the tug.

The tug and scow were outbound ; the "Aleutian Native" was
inbound from English Fay at, I find, a speed of approximatel y
ten knots . It is clear that the latter had much greater manceu-
vreability ; the tug and scow of necessity advanced slowly and

In Admiralty

T WO actions tried together, both parties alleging sole res pon-1940

sibility against the other for damages arising out of a collisio n
between their vessels in False Creek, Vancouver, on the 28th o f
April, 1939 . The facts are set out in the reasons for judgment .
Tried by McDOxALD, D.J.A. at Vancouver on the 3rd of v .

September, 1940 . 'M.S.
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turned with difficulty especially to starboard because of the sco w

on its port side . The tide was in the ebb, moving one-quarter o f

a knot and to that extent assisted the tug . The collision occurred

a short distance westerly from Burrard Bridge at a point i n

False Creek nearly opposite Jervis Street and, as I find, abou t

midway between the point indicated by the letter "K" marked in

blue pencil by an independent witness, the captain of a fire -

boat, and the point marked in red by the master of the tug indi-
cated by the letter "J, " all shown on Exhibit one. So much

evidence discloses the point of collision substantially north o f

the range line, later referred to—and it is not explained by the
final turn to port of both vessels shortly before the collision—

that I have no difficulty in locating it with a reasonable degre e

of certainty . It is impossible, of course, to be sure of the precis e

spot ; it was in that vicinity .

The point of collision and the course followed by both vessels

is of vital importance. Mr. Ginn submitted that the "Aleutian

Native," proceeding inbound up False Creek, set a course E .S.E.

as disclosed by its log and for the last half mile at least befor e

the collision followed the range line corresponding to mid-

channel as closely as possible . He submitted that Captain

Jorgensen, master of the "Ella McKenzie," by his own evidence ,

set his course outbound, not by compass but by object, viz., his

tug's stern on the north abutment of the Burrard Bridge and it s
bow on "English Bay buoy" shown on Exhibit one and this, h e

said, disclosed a course on or near the same range line and clos e

to the geometric centre of the channel . That does not follow ;

the line drawn by the captain on Exhibit one, based on th e

objects referred to, marking his course, is substantially north o f

the range line.
False Creek is a narrow channel extending inland from Eng-

lish Bay and article 25 of the International Rules of the Road ,

reading as follows, would apply to it :
In narrow channels every steam vessel shall, when it is safe and practic-

able keep to that side of the fairway or mid-channel which lies on the star -

board side of such vessel.

The actual mid-channel is not marked ; if it were it would dis-

close a tortuous course . However a range line, already referre d

to, is shown on Exhibit one marked "Lts" in line 134° . This i s

In Admiralty
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an extension of an imaginary line projected by taking a bearing In Admiralty

on two leading marks placed on the Burrard and Kitsilano 1940

Bridges several hundred feet apart by a local authority, the MCKENZIE

Board of Harbour Commissioners . The entrance to the creek D
BARG E

m ERRIC K

is irregular and because of shoals these leading marks for use Co. LTD .

by day (lights are substituted at night) outline a course which,

	

M s .
if followed by inbound vessels, would avoid all danger . The "ALEUTIAP7

ATI4E .

purpose is to lead ships following it safely up the channel, fre e

of dfrom shoals or otherwise. Outgoing vessels, through
P

AvI G
ETROL

ATI
OTIO

danger

	

Y

knowledge of its general location and the approximate course of

	

Co .
v .

mid-channel, would, if navigating safely, set a course to star- MCKENZIE

board substantially north of this line ;; there were no shoals to R
BARG E
DERRIC K

prevent it .

	

CO . LTD.

Mid-channel, as referred to in article 25, the deepest point in MnlA . la.

the creek, is, as stated, not defined ; this range line, however ,

as Captain Reid, Harbour Master, testified was provided wit h

that article in mind . It does not necessarily mark mid-channel

but having regard to its location, the fact that it was provide d

by competent local authorities, the further fact that mariners ,

including all parties concerned, were familiar with it, it can be

treated, in so far as determining negligence is concerned, as mid -

channel subject possibly to necessary allowances at certain point s

because of shoals. One called "the Patch" lay about 400 fee t

southeast of the point of collision and close on the starboard sid e

of any inbound vessel made it necessary for inbound ships to

swing to starboard of the line, if compelled to do so, only b y

exercising care .

An inbound vessel therefore might properly set its course, no t

to starboard of the line but on the range line itself in the absenc e

of outbound vessels at or near the same point ; in that event to

pass properly port to port, the inbound ship, if it could not safely

swing to starboard because of shoals—I think it could by pro-
ceeding slowly and exercising care—should stop where there was

plenty of sea room to permit the outgoing vessel to pass. If an

obstruction like "the Patch, " of which much was made i n

evidence, made it unsafe for the "Aleutian Native" to turn t o
starboard when near the point of collision its duty was, as Cap-

tain Reid testified, to stop and allow the outbound tug and scow
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In ,'dmiralt}' to pass before it entered the neck of the bottle . No rule, local
194

0	 or otherwise, in terms require it, but because of greater sea roo m
MCKENZIE outside the circumstances of this case clearly suggest it .

BARGE
& DERRICK

	

bIt was urged by counsel for the "Aleutian Native," as at leas t
Co . LTD . a contributing cause of the collision, that the tug with sco wv.

Ms .

	

attached was cumbrous, uncontrollable and unseaworthy, unabl e
" ALEUTIA N

NATIVE." to turn to starboard except with difficult and because of its lack~'
of manoeuvreability and an alleged unavoidable tendency to drif tPETROLEUM

NAVIGATION to port, as stated by an expert witness, was a menace to naviga-
v. •

	

tion . Having regard to the weight of evidence, while the tu g
MCKENZIE thus laden had a tendency to swing to port, it would nevertheles s

BARG E
& DERRICK answer to the rudder and maintain a course, not necessarily wit h

Co . LTD . mathematical precision, but a course reasonably satisfactory . It
Macdonald, was not a menace to navigation : it was carrying on essentialDJA.

services in a satisfactory manner . It was obligatory, especially
for a tug so encumbered, presenting an obstruction 40 feet i n
width, to maintain a course outbound substantially on the star -
board side of mid-channel or the range line . There is no question
that it did so. Even the master of the "Aleutian Native " placed
the tug's outbound course at least 100 feet north of the range line .
He placed his own ship practically on the range line with a bea m
distance between them, as they approached, of 100 feet . The
tug, therefore, by this evidence was in its own waters . That
beam distance of 100 feet was maintained, according to Captai n
Wellington (master of the "Aleutian Native") until, when 70 0
feet apart, the tug swung to port and crossed his bow . That was
his case and, if accepted, it would be formidable . His evidenc e
discloses, contrary to the submission that the tug was bound to
drift helplessly to port, that it could maintain a reasonabl y
straight course. There is no suggestion from Captain Welling -
ton that the tug and scow, visible to him for about a mile, did no t
maintain a reasonably straight course until within 700 feet ; the
turn at that time to port was not the result of drift but the act
of its master . The fact is, as I find, that this swing was mad e
in extrernis to mitigate the force of an inevitable collision .

I find that the master of the "Aleutian Native," havin g
observed the "Ella McKenzie" nearly a mile distant proceedin g

outbound in its own proper channel set his final course inbound,
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not on or near the range line but substantially north of it . I In Admiralty

cannot find, as testified by Captain Wellington and a mate acting 1940

as his deck-hand, that if his ship and the tug had maintained their MCKENZI E

respective courses they would have passed in perfect safety with BARGE
s

a beam width of 100 feet between them according to the former Co . LTD .
v.

or 60 feet, as stated by the latter. The captain was in the best

	

M ,s .

position to observe ; if his evidence should be accepted it would "ALEUTIA N
_ATIVE . "

be difficult, although perhaps not impossible, to explain how that

100 feet beam distance was covered by a scarcely perceptible 'v
PETROLEUM

Ox

swing to starboard of the tug and scow and a swing to port of the

	

Co .

"'Aleutian Native" when, as later disclosed, they were close to MCKENZI E

each other .

	

BARG E
&DERRICK

The master of the tug had a right to assume, while maintaining Co . LTD .

a proper course on the starboard side of the channel, that the Macdonald ,
D .J.A.

"Aleutian Native" bearing down upon him, as he said "jus t
off my starboard bow about 1/8 or 1/4 of a point ; pretty near hea d
on" would turn to starboard in ample time to permit them to
pass port to port : even if they met on the range line he «.ould
be obliged to do so. There is no question, as I view the evidence,
that if both maintained their respective courses a collision wa s
inevitable. The master of the tug realized when, as he said, th e
"Aleutian Native" was within 100 feet that it was not going to
turn to starboard, whereupon he put his helm hard apart an d
gave two blasts of the whistle. This, it was urged, gave notice

of an intention on his part to pass starboard to starboard con-
trary to articles ] 8 and 25. The fact is, as stated, that thi s
attempt to swing to port was made in extremis . It was not done
to avoid a collision—that was impossible—but to lessen th e
force of the impact . This tug, so encumbered, at that stage, could
not turn either way and avoid a collision ; it could only attempt
to soften the blow .

The sequence of events and respective positions of each when

the tug first turned to port, or attempted to do so, is of cours e
important. I have found that the course of both was such that ,
without a change of course, a collision would follow and the first
effort to turn was made by the master of the tug. I3ow far were
they apart at that moment Captain Wellington stated at th e
trial that "about a minute" elapsed between the time the tug
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first made a swing to port and the actual collision . Asked the

same question on discovery, when events were fresher in hi s
memory and the issues in the actions not so clearly defined, h e
said it was only "a matter of seconds ." "A matter of seconds"
is not 60 seconds nor "about a minute " ; it means approximately
three or four seconds or at least a limited time much less than a
minute. This evidence on discovery was based on the assumptio n

that the speed of the inbound ship was 8 knots. If, as I find, it s
speed was ten knots, and that of the tug two knots the "matter of
seconds" would be less . With the combined speed of ten knot s
and two knots 1,200 feet a minute or 20 feet a second would be
covered as they approached : if therefore five seconds elapse d
between the times referred to both craft were within 100 feet o f
each other, as the captain of the tug testified, when he attempted
to swing to port . I think to some extent the captain's estimat e
is an understatement and Captain Wellington's "about a min-
ute" clearly an overstatement . His evidence on discovery reall y
supports Jorgenson's evidence at the trial and more nearl y
corresponds with the facts. I take it therefore that Jorgenson' s
estimate was nearer the actual distance ; in any event, with th e
vessels in that position, it would be impossible, as Captain
Jorgenson testified, to avert a collision . Captain Wellington
gave this evidence :

Now if you had reversed both your engines at the time you stopped th e

first one, at the time you were 700 feet away, wouldn't you have easily hav e

brought your vessel to a stop in the 700 feet? No sir .

Why not? She won't stop in that distance .

It is clear that in the shorter distance the collision could not b e

avoided.

I realize it seems incredible that the captain of the "Aleutia n

Native," with a ship easily controlled, would maintain a cours e

regardless of consequences but the weight of evidence and th e
physical facts leave no other alternative. It is of course equally

incredible if we accepted the evidence of Captain Wellington
that the tug, with a beam distance of 100 feet to pass safely,

suddenly decided without any reason to close that gap, turn t o

port and whistle for the same swing by the other ship to bette r

ensure a collision. Captain Wellington 's evidence was not satis-

factory ; in respect to speed—his statement that it was "about

40
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eight knots" not ten, was in conflict with records and his evidence

on discovery did not agree with that given at the trial . Some

obvious inconsistencies were explained by the statement that h e

was tired when examined . Whether or not that was the situatio n

on the day of the collision we can merely surmise .

I do not base my conclusion as to liability on Mr . Griffin 's

submission, that by his own evidence the master of the "Aleutian

Native " did not in the final moments with sufficient speed giv e

the necessary directions to avert a collision . I base it on th e

broader ground that when the whistle on the tug sounded, or

when an effort was made to turn to port, the vessels, havin g

regard to speed and the fact that only "a matter of seconds"

elapsed, a collision was inevitable. This was not the fault o f

the master of the tug ; he was proceeding in his proper channel.

He was justified in maintaining that course until the other vesse l

approached a point where it became apparent that its failure t o
turn to port would not avert a collision. At that stage Captain

Jorgenson was not at fault in making or attempting to make a

swing that would, in his opinion, lessen the force of the impact .

He was justified up to that moment in assuming that the othe r

ship would observe the rules and regardless of its wrongful posi-

tion in the channel take timely steps to pass port to port . A

situation of peril is not contemplated by articles 18 to 25. They

do not affect the law applicable to conduct in periculo, a condition

not self-created by the master of the tug . An error of judgment

even committed in extremis would not support a finding of

negligence.

When ships meeting collide and one failed to follow the rules ,

as did the "Aleutian Native" in invading waters not its own ,

there must be evidence o f
gross dereliction of duty or want of skill in navigation . . . to make

out a case for apportionment of damages against the other :

S.S. "Cape Breton" v. Richelieu and Ontario Navigation Co .

(1905), 36 S .C.R. 564.
No act of negligence is chargeable against Jorgenson unles s

inability to foresee that the other ship would not swing to star -

board in time is a fault . In the same report, at p . 574, it i s

stated that :
They were justified up to the last moment in relying upon the "Canada"
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in Admiralty obeying the ordinary rules, by which both were bound, instead of doggedly

I940

	

and recklessly persisting, as she did, in unlawfully attempting to force them
	 to disregard those rules .

cKENZIE It is pointed out at the same page that a departure from a rul e

v

	

certainty cause a collision . In such circumstances the "Aleutian
M.S.

	

Native" having disregarded a rule imposed by competen t" _ALEUTIA N
NATIVE ." authority and recognized by mariners, the burden was on it to

PETROLEUM
show that the other by ordinary skill and care could avoid the

NAVIGATION accident : this it failed to do. It follows that the "Aleutian
cc' .

	

Native" was alone to blame for the collision . As stated by
MCIiENZIE Nesbitt, J., at p . 591 :

BARG E
& DERRICK

	

The fault of the "Canada" being obvious and inexcusable, the evidence to

Co . Lm. establish fault on the part of the "Cape Breton" must be clear and convincin g
in order to make a ease for apportionment .

Nana
r
a id,

		

Judgment accordingly in both actions with the usual referenc e
as to damages .

Judgment accordingly.

LI 7DLE ET AL. v . M.V. "GRADAC . "

Admiralty laze — Salvage set— ices—Extinguishing fire on ship—Appor-
tionment .

The M . V . "Gradac" caught fire near Point Atkinson, and its master an d

crew left the ship for Vancouver and later in the day returned equippe d
with fire-fighting apparatus . In the meantime the master and crew o f

the M .V. "Sea Angel" approached the ship and at first decided it wa s

not safe to attempt to extinguish the fire and moved away, but shortl y

after the fire abated and they returned before the owners arrived fro m

Vancouver, and brought the fire under control in about fifteen minutes .

With it smouldering they towed the ship to Vancouver . On the claim

for salvage, the only dispute was the question of quantum. Eight hun-

dred dollars was paid into Court and $1,500 was claimed . The valu e

of the ship by plaintiff's witnesses was placed at from $4,500 to $6,000 ,

and the average of these amounts was accepted by the Court . The
repairs enhanced its value by about $500 .

lleId, that the amount payable to salvors by the owner should be reasonable

in all the circumstances, each case to be decided by its own facts, and i n

this case $800 provides ample compensation, one-half to the owner an d

the other half to the members of the crew .

BARGE
& DERRICK of the road could only be justified if adhering to it would wit h

Co . LTD .

In Admiralty
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Atkinson . The facts are set out in the reasons for judgment .
Tried by _MACDONALD, D.J.A. at Vancouver on the 25th of
November, 1940 .

Griffin, K.C., for plaintiffs .
Cowan, for defendants .

Cur. adv. vult .

23rd January, 1941 .

MACDONALD, D.J.A. : This is a claim for salvage of the M .V .
"Gradac" by the plaintiffs, the owner, master and deck-hands of
the M.V. "Sea Angel." The only dispute is as to quantum;

$800 was paid into Court ; $1,500 is claimed.
The M.V. "Gradac" caught fire near Point Atkinson ; its

master and crew, after futile attempts to extinguish it left to
obtain assistance, first unsuccessfully from nearby yachtsmen
and fishermen. They then obtained passage to Vancouver and
later in the day returned with a boat equipped with fire-fightin g
apparatus, not to see a wreck consumed but to save it : had they
thought it would have been completely destroyed in the mean-
time they would not have troubled to return . Having regard to
location, the extent of the fire and the comparatively short distanc e
to sources of assistance it should not be regarded as a derelict .
That is not to say that plaintiffs should not be fairly rewarded :
on all the facts, as I view them however compensation should no t
necessarily be given upon the basis of abandonment .

In the meantime while help was sought the master and cre w
of the "Sea Angel," attracted by the fire approached to examin e
it . It was not so stated but it can be inferred from the fact tha t
buckets were used that it carried no extra fire-fighting equip-
ment. They first decided that it was not safe to attempt t o
extinguish it and hence moved away . Noticing shortly there-
after that the fire abated they returned before the arrival of
the owner's boat from. Vancouver, boarded the vessel and suc-
ceeded in controlling the fire in about fifteen minutes, whereupon
with it still smouldering, they towed it to Vancouver. My
inference is that the boat would not have been destroyed but the

43
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ACTION for salvage services rendered to the M.V. "Gradac"

	

1940

by the master and crew of the M .V. "Sea Angel" near Point —
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In admiralty loss would have been greater were it not for the services rendered
1941	 by the plaintiffs . With the better equipment the fire would hav e

LIDDLE been controlled by the owner's servants .

A2 .

	

The time taken to subdue the fire was, as stated, short .
"GRADac" Approximately two hours only were consumed in controlling i t

Macdonald, and in towing it to Vancouver. The plaintiffs did not consider
D.J .A.

d that there was any special danger : they returned when the fir e

abated with the risk correspondingly less . There was of course

some degree of danger from combustion of gases that might

escape. The "Sea Angel" was not compelled to deviate to any

appreciable extent from her course and little additional expens e
was incurred .

The amount payable to salvors by the owner should be reason -

able under all the circumstances ; each case must be decided on

its own facts. The value of the ship salved is an importan t
element . Plaintiffs' witnesses placed it between $4,500 an d

$6,000. I would accept the average of these amounts . The wor k

done in repairs enhanced its value to the extent of approximatel y

$500 . Having regard to this valuation, or to the value of th e

ship when repaired, less costs of repair, the fact that it was no t

a derelict ; the slight risk involved, the limited time and labour

expended and trifling expense incurred I am of opinion that th e

sum of $800 provides ample compensation : one half the award

to the owner, the other half to the members of the crew.

Judgment accordingly .
Judgment accordingly .
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IN RE TAXATION ACT AND INCOME TAX ACT AND S .C .

Il' RE ASSESSMENTS OF FIRESTONE TIRE & 194 1

RUBBER COMPANY OF CANADA LIMITED . Jan . 9, 24 .

Taxation—Income—Company not resident in the Province—Income alleged
to be earned within the Province—Liability—R .S.B .C . 1924, Cap . 254 ,

Sec. 4 (a)—R.S.B.C . 1936, Cap . 280, Sec. 3 (a) .

The Firestone Tire & Rubber Company of Canada Limited, Hamilton ,

Ontario, manufacturers of pneumatic passenger and truck type casings

and tubes, solid tires, tire accessories, repair materials and repai r

equipment, entered into a contract in 1924 with MacKenzie, White &

Dunsmuir Ltd . (referred to as the distributor), an incorporated coin-

pany carrying on a wholesale business in the city of Vancouver, whereb y

the distributor had the exclusive right to sell Firestone products in a

large portion of the Province. The contract makes a distinction

between accessories, repair material and repair equipment on the on e

hand and casings, tubes and solid tires on the other . The latter class

are referred to as "inventoried goods ." The first-mentioned class are

paid for at once, and it is conceded that profits made by the Firestone

Company from these sales are not taxable as income earned in Britis h

Columbia . As to the "inventoried goods, " the distributor sends wha t

is called a specification to the Firestone Company, setting out the

inventoried goods which the distributor wishes to have shipped to it .

When the goods are shipped the Firestone Company sends the distributor

an invoice, but the price of the goods is not shown in it . The distributor

is not obliged to pay for the specific goods covered by the invoice on a

definite date from the time of shipment, but the contract states th e

event, the happening of which will fix the date on which they must be

paid for. That event is the disappearance of the goods from the inven-

tory . The Firestone Company fixes the price of the inventoried good s

from time to time, and although there is a fixed price in force at th e

time when the specific goods are shipped, it is not necessarily the pric e

which the distributor must pay for them . The distributor is under

covenant to cause the happening of the event as speedily as possible in

the territory assigned to it . The distributor must warehouse the goods,

and as long as they remain in its warehouse such goods are at the risk o f

the distributor, but the right to ownership iemains in the Fireston e

Company until sold or otherwise disposed of by the distributor . The

distributor has no right to return the inventoried goods once they ar e

received . On the 20th of each month the distributor makes an inven-

tory of the inventoried goods warehoused under the contract and for -

wards it to the Firestone Company, and on the 20th of the following

month it makes another inventory . A month later the distributo r

pays for the goods that appear in the first inventory but disappear (i .e . ,

are sold) from the second inventory at the prices fixed by the Fireston e

Company. The Firestone Company have no control over the conduct
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of this business save as to price and adjustments made under the con -

1941

	

tract . On appeal from the decision of the Minister of Finance that th e

INCOME TAX

	

to the distributor in Hamilton, in the Province of Ontario, on the basi sAC T
AND IN RE

	

of deferred payments involving possible price changes which did no t
ASSESS-

	

call for any act to be done within British Columbia by the Fireston e
MENTS OF

	

Company from which it can be said to have earned an income withi n

TIRE &

	

the Province.

RUBBER
COMPANY of

APPEAL from the decision of the Minister of Finance o fCANADA LTD .

British Columbia, that the Firestone Tire & Rubber Company
of Canada Limited, manufacturers of pneumatic passenger an d
truck type casings and tubes, solid tires, tire accessories, repai r
materials and repair equipment, must pay income tax on al l
profits from October 31st, 1927, to October 31st, 1931, and fro m
October 31st, 1932, to October 31st, 1937, inclusive, in respec t
of the sale of its products to MacKenzie, White & Dunsmui r
Ltd., an incorporated company carrying on a wholesale busines s
in British Columbia with head office in the city of Vancouver,
under the provisions of the Taxation Act, R.S .B.C. 1924, Cap.
254, and amending Acts, and the Income Tax Act, R .S.B.C .
1936, Cap. 280, and amending Acts . The facts are set out i n
the reasons for judgment . Argued before Mt-RPnY, J. at Van-
couver on the 9th of January, 1941 .

J. W. deli . Farris, K.C., and McAlpine . K.C., for appellant .
II. Alan Maclean . for respondent, the Minister of Finance .

Cur. adv. volt .

24th January, 1941 .

MURPHY, J . : The Firestone Tire & Rubber Company, here-
inafter referred to as the "Firestone Company," is a company
incorporated under the laws of the Dominion . It manufactures
pneumatic passenger and truck type casings and tubes, soli d
tires, tire accessories, repair materials and repair equipment ,
hereinafter referred to as "Firestone products," at Hamilton ,
Out. MacKenzie, White & Iiimsmuir Ltd ., hereinafter referred
to as the "distributor," is an incorporated company carrying on

Firestone Company must pay income tax on profits from the sale of
IN RE

	

"inventoried goods" in British Columbia :
TAXATION Held, that the distributor in selling the inventoried goods in British Columbi a
ACT AND

	

did not do so as the Firestone Company's agent. The goods were sol d

FIRESTONE
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a wholesale business in the Province of British Columbia with

head office in the city of Vancouver. It deals at wholesale in

various lines of goods. The distributor has had since 1924 a

contract with the Firestone Company whereby it has the exclu-
sive right to sell Firestone products in a large portion of the
Province of British Columbia and the reciprocal obligation no t

to handle any pneumatic passenger and truck type casings and
tubes, cushions and regular solid tires, accessories, repai r

material and repair equipment other than Firestone products .

The contract was reduced to writing . The copy (Exhibit 3 )

produced at the hearing herein is dated September 1st, 1932 ;

but it is admitted that this document contains the terms of the
contract which existed between the Firestone Company and th e
distributor from 1924 on. The Firestone Company has made

profits from its dealings with the distributor . The Minister of
Finance has decided that the Firestone Company must pay

income tax on all these profits from October 31st, 1927, to
October 31st, 1931, inclusive and from October 31st, 1932, to
October 31st, 1937 inclusive under the provisions of the two

above-mentioned Acts . From this decision the Firestone Com-

pany appealed and the appeal came on for hearing before me.

There is no difference in the wording of these Acts in so far as

the question involved herein is concerned . Both enact tha t
"income earned within the Province of persons not resident in

the Province" shall be liable to taxation. The contract between

the Firestone Company and the distributor makes a distinctio n

between accessories, repair material and repair equipment o n

the one hand and casings, tubes and solid tires on the other .
This latter class will be hereafter referred to as "inventorie d

goods." Tire accessories, repair material and repair equipmen t

are to be purchased outright from the company and paid for o n

the 20th day of the calendar month following the date of ship-

ment. Counsel for the Minister of Finance conceded that unde r

the decision of Grainger & Son v. Gough, [1896] A.C. 325

profits made by the Firestone Company from these sales are no t

taxable as income earned in British Columbia as the sales from

which profits were made, resulting in income to the Fireston e

Company, were made wholly outside the Province . The course
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of dealing with regard to inventoried goods, as carried on betwee n
1941

	

the Firestone Company and the distributor, is set out in th e

Iy RE
evidence of Dunsmuir given on the appeal hearing . The dis -

TAxATION tributor sends from Vancouver what is called a specification t o
ACT AND

I<VCOME TAX the Firestone Company at Hamilton. Exhibit 5 is a sample .
AcT

	

This document sets out the inventoried goods which the dis -
AND IN RE
ASSESS- tributor wishes the Firestone Company to ship to it . The Fire-

MENT SEsT ofFH,

	

stone Company pays

	

bthe freight if the goods are shipped in car -
TIRE

E
TIRE & load lots. Less than carload lots and express shipments ar e

RUBBER
COMPANY OF forwarded freight charges "collect" but the company refund s
CANADA LTD . to the distributor in respect to such shipments an amount equa l

Murphy, J . to the carload freight . When the goods are shipped the Firestone
Company sends to the distributor what is called a memorandum
invoice. Exhibit 6 is a sample. Inspection will show that the
price of the goods forwarded is not set out in this memorandum
invoice. The reason is, as paragraph 6 of the contract and
Dunsmuir's evidence show, that the distributor is not obligate d
to pay for the specific goods covered by such invoice on a definit e
(late at the time they are shipped . The contract, however, does

state the event, the happening of which will fix the date on whic h

they must be paid for . That event is the disappearance of th e
goods from the inventory hereinafter discussed. Similarly as to

price. The Firestone Company fixes the price of inventorie d

goods from time to time . Though there is accordingly a fixe d

price in force at the time when specific goods are shipped that i s

not necessarily the price which the distributor must pay for them
as will be shown later on in this judgment . But again the con -
tract states the event the happening of which will set the price .

It is the same event, i .e ., the disappearance of the goods from

inventory. So far as the happening of this event depends o n

the act of distributor it is under covenant to cause such happen -

ing as speedily as possible by pushing sales of the goods in th e

exclusive territory assigned to it . The distributor is bound to

receive and warehouse the goods set out in the memorandu m

invoice and so long as they remain in its warehouse or in it s

possession such goods are at the risk of the distributor but th e

right, title, ownership and property therein remain in the Fire -

stone Company so long as they remain in the warehoused stock
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and have not been sold or otherwise disposed of by the distributor .

	

S . C.

The distributor has no right to return inventoried goods once 194 1

they are received before it has sold them . The "returned goods" Ix RE
referred to in paragraph 6 of the contract are, as I construe the T

Ac T
AXATION

Avn
contract, inventoried goods which have been sold by the dis- INCOME TA x

tributor and taken back where an adjustment under the Fire- ., N ;,' T HE
stone Company's guarantee of its goods has been made . The AssESS-

sEx
distributor under the contract must return such goods to the FIRESTON E

r
'

oT S

Firestone Company. On the 20th of each month the distributor
RUBBE R
TIRE &

makes an inventory of the quantity of casings, tubes and solid COMPANY o f

tires, i .e ., of the inventoried goods warehoused by it under the CANADA LTD .

contract. On the 20th day of the following month it takes Murphy, J.

another inventory . It then sends on the 23rd a document calle d

"Monthly Inventory and Sales Report" to the Firestone Com-
pany at Hamilton. For the sake of clarity I will deal with a
specific sample of this monthly inventory and sales report file d
on the appeal as Exhibit 7 . Taking, as an example, the third
item on the first page this document shows that according to th e
inventory taken on September 20th, 1937, 52 casings of a par-

ticular type were in the distributor 's warehouse at Vancouver .
Between September 20th and October 20th twenty additional
casings of this type were received by the distributor from the

Firestone Company. The document shows that on October 20th ,

1937, there were 62 casings of this type in the distributor' s
warehouse. Ten casings of this type had therefore disappeare d
from, the inventory during the month that elapsed between th e
taking of the inventories . The distributor was obligated to pay
for these ten casings and for them only in casings of this type .
The due date for such payment was November 20th, 1937 . The
casings so withdrawn are shown in Exhibit 7 under the heading

"Net Sales ." The monthly inventory and sales report is for -

warded by the distributor to the Firestone Company in duplicate .

When forwarded from Vancouver it does not contain the tw o

columns of figures set out on the right hand side of Exhibit 7 .
These are inserted by the Firestone Company in Hamilton .

They are the prices per unit of the goods that have disappeared

from inventory and the total amount payable on each type of
goods by the distributor for the goods that have so disappeared .

4
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One copy of the document is then sent back by the Fireston e
1941

	

Company to the distributor in Vancouver . The Firestone Com -

IN RE
pany then invoices the distributor for the goods that the monthl y

TAXATION inventory and sales report shows to have disappeared fro m

INcoMETAX inventory . Exhibit 8 is a sample . This is a regular trade invoice
ACT

	

except that the goods which have disappeared from inventory are
AND IN RE
ASSESS- not set out in detail but are referred to as "sales," the debit figure s

MEETS
TFIRESON

Eof beingg obtained from those placed on the monthly inventory an d
TIRE & sales report by the Firestone Company at Hamilton . Payment
RUBBER

COMPANY OF is to be made on the 20th of the following month . The price to
CANADA LTD . be paid by the distributor for the goods which have disappeare d

Murphy, J. from inventory is fixed by the Firestone Company from time t o
time and may be changed by it at any moment . If during the
currency of any month between the taking of inventories a chang e
of price is so made by the Firestone Company the distributor i s
notified by wire . It then immediately takes an inventory . For
all inventoried goods which have disappeared up to the date of
receipt of the wire it pays at the old price . For all goods which
have so disappeared after such receipt it pays at the new price .
Any inventoried goods sold by the distributor in the exclusiv e
territory assigned to it under the contract must be sold at price s

fixed by the Firestone Company. The distributor takes all th e
profits and bears all the losses resulting from these sales mad e
by it . The Firestone Company has no control over the conduct
of this business save as to price and adjustments made unde r
the contract.

On these facts counsel for the Finance Minister contends tha t
the Firestone Company must pay income tax on the profits i t
makes on inventoried goods on the ground that the distributo r

is an agent for making sales of such goods on behalf of the Fire -
stone Company in British Columbia . He argues that the first
sale of the inventoried goods is the sale made by the distributor

to its customers in British Columbia . The question to be decided
under the above Acts is whether or not the Firestone Company

has earned an income within British Columbia on the inventorie d

goods sent by it to the distributor . It is evident I think that th e
Firestone Company can only earn an income in British Columbi a

upon the inventoried goods by selling them at a profit within
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the Province. I cannot agree that the distributor in selling the

	

s . C.

inventoried goods in British Columbia is doing so as the Fire-

	

194 1

stone Company's agent . If it were its obligation to pay money —

	

RE

to the Firestone Company could arise only because of such sales TAXATIO N
ACT AN D

or at any rate in connection with such sales . But this is not the INCOME TAX

ease, as view the facts . The evidence of Dunsmuir and para- ANDAg R E

graph 6 of the contract show that the distributor's liability to pay AssEss -

for inventoried goods on a definite date arises as soon as and to F31REENsi,s NE

the extent that such goods disappear from inventory . That RTIuRBEBEt
disappearance may not be the result of any act done by dis- COMPANY O F

tributor. Fire, theft or other occurrences may bring it about . CANADA LTD .

Again the act of distributor which creates an obligation to pay Murphy, J .

on a definite date may not be a sale or connected with a sale . If

it drops goods from inventory its obligation to pay for goods so
dropped on a definite date arises whether or not a sale is involved .

Further paragraph 14 of the schedule of covenants and condition s

stipulates that the inventoried goods in distributor's warehous e

or possession shall be at the sole risk of distributor . The stipula-
tions in the contract relied upon by counsel for the Minister of
Finance as to retention of title and property in the inventorie d

goods by the Firestone Company, obligation on the distributo r
to insure them in the Firestone Company's name and compulsio n

to sell them at a price fixed by the Firestone Company were al l

present in the contract considered in the case of John Deere Plo w

Co. v. Agnew (1913), 48 S .C.R. 208, at 212 yet it was held no t

to be an agency contract . His contention that paragraph 2 of th e

schedule of covenants and conditions stipulates that inventorie d
goods are to be paid for on the 20th day of the month followin g
shipment from distributor's warehouse is I think untenable .
This paragraph applies to purchase of all Firestone products an d

"shipment," in my opinion clearly refers to shipment fro m

Hamilton, Ont. Further the contract must be read as a whole .

Paragraph 6 of the contract must be considered in connectio n

with paragraph 2 of the schedule. Payment, in my opinion ,
can only be demanded by the Firestone Company from the dis-

tributor for such amounts as can be charged to the distributo r

and paragraph 6 of the contract shows that only the amoun t

arrived at by computing the price of the inventoried goods that
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have disappeared from inventory can be so charged, not the
1941

	

amount that represents the price of all inventoried goods shippe d

IN RE

	

from Hamilton previous to the date when the inventory wa s
TAXATION made up . Distributor is bound to deliver inventoried goods t o
ACT AND
1x the Ford Motor Company and to the Dominion Government

ACT

	

which the Firestone Company has sold to these parties by con -
AND IN RE
ASSESS- tracts made outside British Colmubia and counsel for the _Minis-

MExTS OF
FrRESTONE ter of Finance adduces this as further proof of agency . Here

T IRE & again, in my opinion, the distributor is not acting as agent fo r
RUBBE R

CoMYANY of the Firestone Company but is selling such goods to the Firestone
CANADA LTD. Company for under its contract it debits to the Firestone Com -

pany inventoried goods so delivered at the price fixed under it s
contract by the Firestone Company payable by distributor fo r
goods which have disappeared from inventory plus an agree d
profit as shown by Exhibit 10 . The fact that the Firestone Com-
pany does not pay for such goods in cash but by a merchandise
credit does not alter the real nature of the transaction. Dis-
tributor's obligation to make such deliveries arises I think from
its covenant to do so and affects the conduct of its own busines s
just as the covenant to sell goods at prices fixed by the vendor wa s
held to operate in John Deere Plow Co . v. Agnew, supra . In my
view the inventoried goods were sold to the distributor in Hamil -
ton, Ont . on the basis of deferred payments involving possibl e
price changes which did not call for any act to be done withi n
British Columbia by the Firestone Company from which it can
be said to have earned an income within the Province . The
Firestone Company had the right not to ship the full amount of
inventoried goods requested by the distributor at any one tim e
as shown by Dunsmuir's evidence . The reason for this stipula-
tion was I think to provide against the deferred payment s
arrangement operating to the financial detriment of the Fire-
stone Company. Because of such stipulation it could exercis e
its judgment as to what amount of inventoried goods the market
in the distributor's exclusive territory would absorb at a given
time, thereby obviating loss to it through large stocks of inven-
toried goods remaining in distributor 's warehouse which ha d
been sold to distributor but payment for which could not b e
insisted upon under the terms of the contract until they ha d
disappeared from inventory .

The appeal is allowed .

	

Appeal allowed.

Murphy, J.
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1940

Nov. 5, 6.

194 1

Jan . 14 .
The defendant purchased a spring-gun for the amusement of his two boys,

ten and eleven years of age . The gun contained a magazine that carrie d

many small pellets of lead. To prepare the gun for firing, a lever i s

pulled and this places one pellet in the barrel in front of the spring . A

target could be hit with the gun at a distance of 40 feet . The defendant

gave the boys specific instructions not to use the gun except in th e

presence of himself or his wife. Shortly after the noon hour on th e

24th of August, 1939, the defendant and his wife went to town an d

left the two boys and a small girl in charge of the plaintiff, a gir l

twenty years of age who was employed as a domestic servant. Before

leaving, the defendant put the gun in an unlocked cupboard in th e

kitchen . The gun was not loaded, but it contained pellets in the

magazine. Shortly after, the older boy took the gun from the cupboar( k

and he and his brother were shooting at a target . At this time the

plaintiff with the little girl was going out at the back of the house

when the boy called to her, and as she turned her head the gun wen t

off and the pellet hit her on the left eye. She lost the sight of her eye.

She recovered judgment in an action for damages .

Held, on appeal, affirming the decision of MCDONALD, J . (MACDONALD ,

C.J .B .C. dissenting), that the appellant must be found liable for the

girl's injuries, as he permitted a dangerous thing to come into the hand s

of an immature boy without control under circumstances in which h e

should have anticipated that harm might be done to the girl or othe r

third party . The boy's negligent use of the gun in his absence wa s

within the risk the father should have anticipated, and he did not tak e

reasonable precautions to avoid that risk.

APPEAL by defendant from the decision of lIoDoxALD, J.
of the 7th of June, 1940, holding the defendant liable in respec t

of injuries sustained by the plaintiff, and awarding damages in
the sum of $3,000 to the plaintiffs . The defendant is a school-
teacher residing with his wife and their children in Wes t
Vancouver . The infant plaintiff, 20 years of age, was engage d
by defendant's wife to help with housework and to look after
her children when she was away from the house. There were
two sons, ten and eleven years old, and a younger daughter . The
family were in California in 1939, where the defendant pur-

chased a spring-gun, the use of which was permitted by the tw o

EDWARDS AND EDWARDS v. SUIT

Negligence—Parent—Dangerous weapon—Spring-gun left in unlocked cup-
board—Child warned not to use gun in parents' absence—Child shoot s
at and injures plaintiff—Damages.
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boys when either of the parents was present. When the parent s
were away from their house the gun was kept in a cupboard i n

the kitchen and specific instructions were given the boys tha t
the use of the gun by them was permitted only in the presence
of one of the parents . The pellets to be fired from the gun ar e
kept in the magazine, and it is necessary to pull a lever to place
a pellet in the shooting-barrel . The appellant admitted that i f
the boys had the gun when he was not there it might cause troubl e

to somebody because it was dangerous. On August 24th, 1939,

the parents left the family home for Vancouver, just after the
noon hour, leaving the children in charge of the plaintiff . The
gun was left in the cupboard and some pellets were in the maga-
zine. After the parents left Jimmy, the older boy, took the gu n

from the cupboard and with his brother and two other boys di d

some shooting in the defendant's yard. As the plaintiff wa s

going through the back of the premises to her home for a bathing -
suit, Jimmy called her, she looked around, and as she did so th e
gun in Jimmy's hands went off and a pellet struck her in the left

eye . She saw Jimmy pointing the gun at her. She was con-
fined to her bed for four weeks and she lost the sight of her eye .

The appeal was argued at Vancouver on the 5th and 6th o f

November, 1940, before MACDONALD, C .J.B.C., SLoAN and

O'HALLORAN, M.A .

Locke, K .C., for appellant : The evidence showed that th e

defendant did everything and took all precautions which a

reasonable man would reasonably be expected to do in the cir-
cumstances. The gun belonged to the defendant and the son s
were specifically instructed that the use of the gun by them was
permitted only in the presence of one of the parents . The gun

was put away in a cupboard before the parents left the house ,

and all reasonable precautions were taken . The evidence adduced
at the trial did not disclose any negligence on the part of th e

defendant, and the defendant was under no duty to the plaintiff

which he did not discharge . The learned judge based his judg-
ment on Williams v . Eady (1893), 10 T.L.R. 41, at p . 42. This
is distinguishable, as are the other cases cited by the learne d

judge, namely, Dixon v. Bell (1816), 1 Stark . 287 ; Sullivan v .

Creed, [1904] 2 I .R. 317 and Bebee v . Sales (1916), 32 T.L.R .

C .A .

194 0

ED WARDS
V .

SMITH
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413. There is no evidence that the spring-gun is dangerous per se

and it was not so in fact. Assuming it is dangerous per se, hi s

duty is to take due precaution to prevent it causing injury t o
persons who will necessarily or may reasonably be expected to
come within its proximity : see Dominion Natural Gas Company,

Limited v . Collins and Perkins, [1909] A.C. 640, at p . 646 .

J. A . Maclnnes, for respondents : The act of giving an infant
eleven years of age an air-gun and permitting the infant to us e
it, is not only gross negligence but it is a criminal offence under
section 126 of the Criminal Code . He who delivers to or negli-
gently allows to come into the possession of a child a dangerou s
instrument must accept responsibility for any resulting mischief :
see Dixon v. Bell (1816), 5 M. & S. 198 ; Lynch v. Nurdin

(1841), 1 Q .B. 29 ; Williams v . Eady (1893), 10 T.L.R. 41 ;
Englehart v . Farrant & Co., [1897] 1 Q.B. 240 ; Sullivan v .
Creed, [1904] 2 I .R. 317 ; Cooke v. Midland Great Western

Railway of Ireland, [1909] A.C. 229 ; Fowell v. Grafton

(1910), 20 O .L.R. 639 ; Bebee v. Sales (1916), 32 T.L .R. 413 ;

Green v . B.C. Electric By . Co . (1916), 10 W.W.R. 614, at p.

617 ; Salmond on Torts, 9th Ed., pp. 69 and 553 . The defend-

ant failed in his duty to the infant plaintiff as a member of th e

general public, and also failed in his special duty as an employer .

The defendant knew and should have known of the risk : see

Grizzle v. Frost and Another (1863), 3 F. & F. 622 ; Mansfield

v. Baddeley (1876), 34 L .T. 696 . The plaintiff had no respon-

sibility whatever as to the gun and did not know where it wa s
kept. Breach of a statutory duty by an employer is not a risk

which a servant can be assumed to have undertaken : see Bad-

deley v . Earl Granville (1887), 19 Q.B.D. 423 ; Jones v. Cana-

dian Pacific Railway (1913), 83 L .J.P.C. 13 ; Davies v . Thomas

Owen & Co., [1919] 2 K .B. 39 ; Wheeler v . New Merton Board

Mills, Ld ., [1933] 2 K .B. 669 . There was a total absence of any

knowledge of the risk by the plaintiff : see Smith v. Baker &

Sons, [1891] A .C. 325 ; McPhee v . E. cC X. Railway (1913) ,

49 S .C.R. 43, at p . 49 .

Locke, replied .

Cur . adv. volt .
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14th January, 1941 .

MA( DONALD, C.J .B.C. : Appeal from a judgment for $3,07 5
damages awarded to respondent, a domestic servant aged twenty ,
against appellant, a school-teacher living in the district munici-
pality of West Vancouver . Respondent was engaged to do house-

work in appellant's home and to care for the children . She los t
the sight of an eye through the discharge of a pellet from a
spring-gun in the hands of appellan t's eleven year old son James .

While in California shortly before this occurrence, appellan t

bought a spring-gun for the use of his boys : we are not concerne d
about the ownership ; it was for the child 's use under restric-
tions . It was not an air-gun : the distinction is important. An
air-gun is a dangerous weapon : at all events it is so regarde d

by Parliament as indicated by the provisions of section 126 o f
the Criminal Code. There is no legislation against the use of
spring-guns : they are designed for the use of minors and freely

manufactured and sold without restrictions of any kind. Their

power is limited ; spring-guns will not carry small pellets mor e
than 40 feet before giving way to the force of gravity . Seriou s
injury would, of course, arise if, as unfortunately happened i n

this case, a pellet came into contact with the eye .
Parents are liable for loss or damage caused to others by the

acts of their children under certain conditions, if having regard

to the ordinary laws of negligence, not necessary to elaborate, i t
can reasonably be found that injuries ensued by reason of act s

of omission or of commission on their part in relation to thei r

children. The degree of care will vary with the nature of th e

instrument . The circumstance that a spring-gun is less dan-
gerous than an air-gun not only in the view of Parliament bu t

in fact is material . I do not think, with respect, that the trial

judge regarded, or in any event sufficiently regarded, this dis-

tinction : while stating at the outset of his reasons for judgmen t

that a spring-gun was used later he outlined evidence wherei n

it was erroneously referred to as an air-gun : the correction wa s

made subsequently but it is not included in the extract quoted

upon which the trial judge apparently relied . I am the more

inclined to this view as he then proceeded to refer to it as a

dangerous instrument, either through having an air-gun in mind ,

56
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overlooking the distinction between the two or wrongly of th e
opinion that no distinction existed .

Liability was based upon the principles laid down in William s

v. Eady (1893), 10 T.L.R. 41, at p . 42, where the facts wer e
so different that, with deference, it is of little assistance . Lord
Esher, M.R. said in reference to a schoolmaster that :
. . . he was bound to take notice of the ordinary nature of young boys .

their tendency to mischievous acts, and their propensity to meddle wit h
anything that came in their way.

This is an accurate statement as far as it goes : the facts however
are all-important . The error in the judgment under review con-
sists in failing to consider, at least sufficiently, that appellan t
was aware of this propensity and, as will be observed whe n
referring to the evidence, guarded against it by careful trainin g
and oversight and by imposing restrictions on the use of the
spring-gun. The trial judge proceeded to say :
. . . in each case the real ground of liability was the leaving of a
dangerous instrument in a place where it was available to a young and
irresponsible person who might reasonably be expected to use it to th e
injury of another .

This is applied as an accurate statement of the law applicabl e
to the facts ; I suggest it falls short of a complete statement
unless by the word "irresponsible" is meant a child left withou t
proper training in the use of a spring-gun. Of course if a
spring-gm is so inherently dangerous that no training in it s
use would justify leaving it where a boy of eleven could secure
it other considerations would apply .

I think, with deference, the trial judge proceeded upon wron g
principles, or at least upon inadequate statements of the law a s
applied to the facts of this case, later referred to . The cases
cited would, with deference, mislead rather than direct. They
differ widely on the facts. In Williams v. Eady (1893), 1 0
T.L.R. 41, where a bottle of phosphorous was left in a place o f
ready access to pupils there was no warning : no instruction s
were given ; in Dixon v. Bell (1816), 1 Stark. 287, a fowlin g
piece loaded with powder and a quantity of printing types, no t
a springy gun, was entrusted to a child, again without implantin g
the need of care ; in Sullivan v. Creed, [1904] 2 I.R . 317 a
gun fully loaded was left in the way of a fifteen year old bo y
ignorant of that fact : no care whatever was exercised ; in Bebee

5 7
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v. Sales (1916), 32 T.L.R. 413 an air-gun, regarded, as stated,
by Parliament as dangerous was given by a father to his fifteen
year old son, again without actual instructions or admonition .

The boy, in fact, broke a window with it whereupon the boy ' s
father promised to break it but did not do so : later damage
ensued : again no attempt to instruct in the art of care. All
were concerned with dangerous instruments . I think the
reference to these cases in the reasons is evidence that the tria l
judge regarded a springy gun as an equally dangerous weapon .

We are not precluded from interfering with this judgmen t
because of findings of fact : the facts are not in dispute . Wher-
ever appellant's evidence is referred to it is accepted ; no one
contested it nor that of the boy's mother in respect to care taken
to avoid danger . The reasons for judgment do not indicate tha t
their evidence was not believed : it is confirmed too by the infan t
respondent in several respects. It follows that the trial judge
merely expressed the opinion that negligence was disclosed o n
the state of facts found in the record ; we are in an equally goo d
position to agree or to disagree with that view.

Referring now to the facts from which negligence, if any ,
must be found, may I first say it was not suggested that an

eleven year old boy should not be permitted to use a spring-gun :
or as the plaintiff calls it a "BB" gun ; I venture to sugges t
they are familiar objects in homes with boys of teen age . Special

precautions, of course, must be taken to guard against danger :
the only question is were sufficient precautions taken in this cas e
having regard to reasonable standards of care, assuming o f
course that it is not negligence per se to permit a boy of this ag e
to use one ? Appellant, as soon as he bought it, instructed his
son carefully in its use : he taught him how to hold it, impresse d
upon him the need for care and trained him in shooting a t

targets. He spent time for several days doing so . He gave this
course of instruction although aware that his son already ha d
experience with weapons : an uncle, a sportsman and an expert

shot, trained him in the use of a 22 rifle . This is important : we

have to decide, not with wisdom acquired after the event, whe n

there is danger judgment may be deflected, whether or not appel-

lant had a right reasonably to believe, as a result of his training ,
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that his son could be entrusted not with a shot-gun but with a
spring-gun. Appellant would be justified in assuming from hi s
knowledge that the boy had training in handling a 22 rifle unde r
the guidance of an expert that he, at least, made some progres s
in assuming responsibility .

All the foregoing is evidence of care ; not of lack of care. I
cannot agree that no reliance ought to be placed by a parent upo n
such training, that it is of no substantial value or that the onl y
course to follow is to lock a spring-gun up and to have it take n
out for use only in the presence of the boy's father . If it should
only be used in the father's presence there would be little point
to prior training ; if it must always be placed under lock and
key when the parents are away no progress would be made i n
implanting in the child's mind lessons in responsibility . Train-
ing in the proper use of the spring-gun and in acquiring a sens e
of responsibility took place in California shortly before the
return of the boy's parents to West Vancouver : it continued
after their return .

I have suggested in view of all the facts that it would b e
reasonable to permit the boy to use a spring-gun when his parent s
were absent : appellant, however, did not go that far ; he
imposed restrictions on its use. He told James that it coul d
only be used when he (or his mother) was present . Asked if he
so instructed the boy because he considered it dangerous he sai d
'so, I did not want to take any risk with the gun ." This is use d
against him, why I do not know : it was evidence of care, not o f
neglect : it was an added precaution. Was it reasonable to believ e
that the boy would obey this injunction? The answer is that
appellant knew he had a good record for obedience at home an d
at school, and in any event he would know, that if he failed t o
obey, the training already received in its proper use would in al l
likelihood prevent mischief .

The boy continued to use the gun around the house in th e
father's presence "practically every day ." I do not think there
is any evidence in reference to open spaces, apart from wha t
may be inferred ; the accident did not occur in the city of
Vancouver where the population is congested : it occurred in the
district municipality of West Vancouver. Appellant watched his
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son shooting at a target and at the end of practice made it a rule

to place it in a cupboard . I think it must be conceded that thu s
far there is no evidence of negligence : all our references are to
acts of caution . The only act of omission that can possibly be
assigned—I do not think reasonably	 is this : appellant either

should have hidden the spring-gun or should have locked it up
securely in his absence.

I venture to think a Court would obtain more light on thi s
point from modern writers of repute on the training and rearing

of children than from decisions of the Courts originating mor e
than a century ago, although in truth I am not aware of an y
decision holding that in respect to spring-guns or objects com-
parable to them more care should be taken than was exhibited in
this case . A necessary sense of gradually increasing respon-
sibility cannot be developed by hiding out of sight objects attrac -
tive to boys or by placing them surreptitiously under lock an d
key. Even in the case of children of tender years with a pro-
pensity to grasp at objects, the parent who understands the bes t
methods of training does not move them out of reach : time and
care is given to teaching obedience : it is not proof that the
method is wrong because of occasional failures. Where of course

the instrument is inherently dangerous other considerations
apply . Certainly the need of locking up a boy's spring-gu n
would at least depend on age and the training received .

Time spent in training and general observation would deter -
mine whether or not more drastic measures were necessary. In

view of the facts known to him, appellant was justified in think-
ing it was not necessary to lock it up. I think he went furthe r
than necessary in view of the instructions given, the lesson s
received from an uncle, the days spent in training all for th e
purpose of developing self-reliance . Ile would be justified in
trusting the boy to use it at all times . As intimated he went
further than this in taking precautions .

It is important to observe that the children, including James ,
were never left without oversight . When appellant had to be

absent at work the children ' s mother would be at home : when-

ever she left home she did not display lack of care : the children

were left in charge of the respondent . Reasonably can it be sai d
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either parent should anticipate danger under these conditions ?
I think not .

We are not obliged to shut our eyes to the way spring-guns or
"BB" guns are used by boys of this age without interferenc e
beyond preliminary training. The careful parent teaches th e
child or ought to teach him to put his possessions away himself :
it is a retrograde step to surreptitiously hide them or to loc k
them up. Results more dangerous might well ensue from the
acts of a boy prevented from developing responsibility : it is far
better that the child should be carefully taught and after instruc-
tions made the object of his parents' trust to a reasonable degree .

I do not propose to impose standards of care upon my neigh-
bour that I do not impose upon myself unless convinced of my
own negligence : there is a tendency, when occasionally an acci-
dent occurs, to be unreasonable in stipulating high standards
of care . In this class of case, insisting upon these so-called high
standards would in the end do more harm than good . The case
is unfortunate to the parties concerned : the respondent lost th e
use of an eye and should succeed if by fairly applying principle s
of law she is entitled to compensation : we should be equally
sure before imposing a serious liability on one, doubtless o f
limited means, that we are acting in accordance with law . I
would allow the appeal .

SLOAN, J.A . : I would dismiss the appeal for the reason s
given by my brother O'HALLORAN .

O'HALLoRAN, J..A . : While the responden t 's twenty year old
daughter was in charge of three young children of the appellan t
at his home in the municipality of West Vancouver, she was hi t
in the eye by a pellet fired from a springy gun playfully pointe d
at her by the eldest child a boy of eleven . The parents were
absent from home at the time. This appeal is from a judgment
awarding $3,000 damages to the girl and $75 special damage s
to her father .

We have to determine if the appellant committed a breach o f
duty he owed the girl injured while she was employed b y

him to look after his home and children . In Shad-lock v .
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Ethorpe, Ltd ., [1939] 3 All E .R. 372, Lord Macmillan (with
whom Lord Atkin and Lord Wright agreed) said at p . 374 :

The word "negligence" is tending in modern legal usage to be restricte d

to denoting the breach of a duty owed to some person .

Whether a duty exists in the particular case depends upon th e
relationship in which the parties stand to each other : vide

Lochgelly Iron and Coal Co . v . M`Hullan (1933), 102 L.J.P.C .

123, Lord Macmillan at p. 129 and Lord Wright at p . 131 .
The governing elements of relationship in this case emerge

as follows : (1) The girl was injured by the appellant's son in
the course of and at the place of her employment, without negli-

gence on her part ; (2) the appellant's son was eleven years of
age . He was of tender years ; and he could not be expected t o
possess that ability for prudent independent action which comes
with the training and experience of more mature years . The
parents recognized this by leaving him and the two younge r

children in charge of the girl ; (3) the father realized the spring
gun was a dangerous thing in the hands of this young boy, for
he had forbidden him to use it except in the presence of hi s
parents ; (4) the spring-gun was kept in the kitchen ; it was in

a place of known and ready access to the boy ; (5) the appellant

left the girl in charge of his home and children for the afternoon

but did not tell her the boy was not permitted to use the gu n

during his absence .
In order to ascertain whether the appellant committed a

breach of duty which renders him liable we must consider hi s

duty towards the girl as an employee to safeguard her fro m
injury, as well as his duty to keep a dangerous and attractiv e
spring gun out of the hands of an immature boy. Lord Wright

said in Caswell v. Powell Duff ryn Associated Collieries, Ld . ,

[1940] A.C. 152, at pp. 175-6 cited by Sir Lyman Duff, C.J.

in The King v . Hochelaga Shipping & Towing Co . Ltd., [1940]

S.C.R. 153, at 156 :
Negligence is the breach of that duty to take care, which the law requires ,

. . . in regard to another's person or his property, . . . The degree

of want of care which constitutes negligence must vary with the circum-

stances . . . . It is not a matter of uniform standard . It may vary

according to the circumstances from man to man, from place to place, fro m

time to time. It may vary even in the case of the same man .

The appellant 's want of care must be measured therefore by the
special circumstances of this case.
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There is no doubt the boy was negligent in injuring the gir l

as he did. There is no doubt either that the appellant would
have been negligent if he had done what the boy did ; vide for
example Whalen v . Bowers (1925), 35 B.C . 128 and cases there

cited. It is clear the girl did not assume the risk of this injury .
For she had no responsibility for the gun, she did not know
where it was kept, and although acting in loco parentis was
neither informed of the restrictions imposed on the boy in it s
use, nor instructed to prevent him using it . The appellant' s
responsibility for what the boy did depends upon whether h e
took reasonable precautions to prevent the boy using the gun .
We were not informed of any municipal regulation affecting the
ownership or use of this type of gun .

It is important to note we are not concerned with parenta l
responsibility for the negligence of a youth of years of discretion
and admitted ability for prudent independent action such as th e
seventeen year old girl in North v. Wood (1914), 83 L.J.K.B.
587 (Ridley and Bankes, JJ.) or the eighteen year old boy in
Hook v. Davies (1939), 53 B.C. 437 (MORRISON, C.J.S.C.) .
Nor are we concerned with such a case as Corby v . Foster (1913) ,
13 D.L.R. 664, at 670-1 . Nor is it contended that the appellan t
is liable simply because he is the father of the boy. In Black

v . Hunter, [1925] 3 W.W.R. 393, Martin, J .A. of the Sas-
katchewan Court of Appeal applied this statement of the la w
at p . 395 as taken from 29 Cyc. 1666-7 :

While a parent may be liable for an injury which is directly caused by th e

child, where his negligence has made it possible for the child to cause th e

injury complained of and probable that the child would do so, this liabilit y

is based upon the rules of negligence rather than the relation of paren t
and child .

In that decision Martin, J .A. in my view stated the principle
by which the appellant's conduct should be measured in thi s
case when he said at p . 396 :

There can be no question but that the law requires a very high degree of

care on the part of anyone who leaves anything potentially dangerous in a
place where it is possible that children may meddle with it ; everyone mus t
be presumed to know that children will meddle with that which comes within
their reach .

And vide also Lynch v. Nurdin (1841), 1 Q.B. 30 ; 113 E.R.
1041, Lord Denman, C .J. at p . 1044 ; Heaven v. Fender (1883),
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52 L.J .Q .B. 702, at 705-7-9 ; Williams v. Eady (1893), 10

T.L.R. 41 ; and Sullivan v. Creed, [1904] 2 I.R . 317 .

We have to decide whether or not in the circumstances of thi s
case the appellant father failed to take sufficient care to preven t
the boy obtaining possession of and using an admittedly danger-
ous spring-gun, while he and the mother were away from hom e
and the girl was in charge in loco parentis. As already stated
the father's conduct in prohibiting the use of the gun by the bo y
except in the presence of his father or mother must be regarde d

as an admission that the boy was not sufficiently mature to us e
the gun with safety to others, and that the gun itself was a
dangerous thing or at least was a dangerous thing when it wa s
in the hands of the boy. That is to say the appellant had reason

to anticipate danger to others if the boy were permitted to have
control of the gun in the absence of his parents . In cross-exam-
ination the appellant admitted he had restricted the boy in th e

use of the gun because he thought that if the boy had the gun
when he was not present it might cause trouble to someone

because it was dangerous .

The gun was kept in the kitchen, and both sons had bee n

instructed by the father that use of the gun was permitted onl y

in the presence of one of the parents . On the day in question

the appellant put the gun in a cupboard in the kitchen befor e

leaving the house . That was the only precaution he then took .

The cupboard was not locked. The boy knew where it was an d

it was easily reached. The girl who was to be in charge durin g

his absence was not warned that the boy was not permitted t o

use the gun. The learned trial judge found, and it is supporte d

by the evidence, that the girl had no responsibility whatever a s

to the gun, and did no know where it was kept. I see no escap e

from the conclusion that the appellant did not take proper car e

to prevent the boy obtaining possession and use of a dangerou s

thing, which from his own evidence he had reason to anticipat e

would occasion harm to others, if it got into the boy 's possession

while the parents were away .

The appellant relied on his general prohibition (not as a

matter of fact repeated that clay) that the boy should not use

the gun except in the presence of his father or mother . But he
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knew the boy was fond of playing with the gun. It is common

knowledge boys like to play with any kind of gun, real or mak e

believe, and that pointing and pretended shooting at each othe r

occurs in the course of such play. He had reason to antipicate

there was every probability that while the boy was playing wit h

his brother and sister and other small friends, the attraction fo r

the gun would prove superior to any general prohibition agains t

its use. The girl was in loco parentis but he did not warn her

not to let the boy have the gun . The appellant should have known

that leaving the gun in a place of ready access with pellets to fir e
it available made its attraction all the greater. He should have
reasonably anticipated it would prove an attraction the boy could

not resist. The ordinary nature of boys cannot be ignored :

vide Williams v . Eady, supra, Lord Esher, M.R. at p . 42 .

As stated previously the degree of care depends upon the
circumstances of each case ; it is not a uniform standard . Here
the father regarded it as dangerous that the boy should have the
use of the gun when his parents were away . That in itself fixes
a measure of care which the father set for himself in this case .

It was said also that hitting the girl in the eye was an unusua l

danger . But the danger to be anticipated from the gun wa s
being hit with a pellet fired from it. Whether the resulting
injury is serious or of a minor nature does not affect the principl e

if the injury has arisen in a way that should have been antici-
pated ; that is to say from firing the gun. That antipicated
danger applied to the boy's brother and sister and other little
playmates as well as to the girl actually hurt.

The appellant must be found liable for the girl's injuries, a s

he permitted a dangerous thing to come into the hands of an
immature boy without control under circumstances in which he
should have anticipated, as the event unfortunately proved, tha t
harm might be done to the girl or other third party . I say

"might" because it is not necessary that he should have fore-

seen exactly what happened. One is responsible not only for
the necessary but for the reasonably probable consequences of hi s
acts : vide Sullivan v. Creed, supra, Palles, C.B. at p . 328. The
boy 's negligent use of the gun in his absence was within the ris k
the father should have anticipated . The' evidence discloses he
did not take reasonable precautions to avoid that risk .

5
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In my view the learned trial judge determined the case i n
accordance with correct principles and the appeal should b e
dismissed .

Appeal dismissed, Macdonald, C .J.B.C. dissenting .

Solicitor for appellant : A. M. Whiteside .

Solicitors for respondents : Maclnnes d Arnold .

REX v . HAMM .

Criminal law—Invitation for subscribers for book including guessing com-
petition—Ten branches of army, navy and air force services—Popularit y
race as to—Awards in money—"Contest"—Interpretation--Criminal
Code, Sec . 235, Subsee . 1 (h) .

Section 235, subsection 1 (h) of the Criminal Code makes a person liabl e
for an offence who "advertises, . . . any offer, invitation or induce-

ment to bet on, to guess or to foretell the result of any contest, or an y

result or contingency of or relating to any contest . "

Accused appointed agents for the purpose of obtaining subscriptions for a

book called "The war of 1940 ." Persons subscribing paid one dolla r

and filled out an order form and were given a receipt . The order form

contained ten blank squares and read in part : "Please forward me th e

Souvenir Book "The war of 1940.' I have filled out the Popularity

Race Blank and agree to accept your decisions as final ." The receipt

stated that there would be awards estimated at $40,000, divided 60 per
cent . to the winner, and so on . It contained a list of ten branches of

the army, navy and air forces, each marked with one number from on e

to ten, followed by instructions : "Place these TEN services in the order
of their popularity—to indicate your preferences simply put the num-

bers 1 to 10 in the above squares . Fill out in full using each number

only once ." On the back of the receipt are rules governing the awards .

The accused was convicted on a charge that he did unlawfully aid and
assist in giving notice of an invitation to guess or to foretell the resul t
or contingency of or relating to a contest, contrary to the Criminal Code .

Held, on appeal, reversing the decision of police magistrate Hall (MCQUARRIE,

J .A . dissenting), that there is no contest, or any contingency relating
thereto upon the result of which the subscribers are invited to bet .
What we have here is an invitation to join with other subscribers in a
guessing competition among themselves . Section 235, subsection 1 ( h )
of the Criminal Code under which the charge is laid does not prohibi t

any such competition.

66

C . A .

194 1

EDWARD S
V .

SMITH

C . A.

194 1

Jan . 16 ;
Feb . 3 .



67

C . A.

194 1

REX
V .

IHAaM M

LVI.]

	

BRITISH COLUMBIA REPORTS .

APPEAL by accused from his conviction by police magistrat e

H. C. Hall, Victoria, on a charge
that on or about the 14th day of October, 1940, at the city of Victoria, i n

the Province of British Columbia, [he] did unlawfully aid or assist in givin g

notice of an invitation to guess or to foretell the result or contingency of o r

relating to a contest, contrary to the Criminal Code .

The accused appointed agents for the purpose of obtaining sub-
scriptions for a book called "The War of 1940 ." Persons
subscribing paid a dollar and filled out an order form and were

given a receipt . The order form contained ten blank square s

and read in part as follows :
Order Blank and Free Race Entry. . . . To Associated Societies o f

War Services : Enclosed please find One Dollar for which please forward me

the Souvenir Book "The War of 1940 ." I have filled out the Popularity

Race Blank and agree to accept your decisions as final . . . . Closing

date December 27, 1940 .

The agent's receipt stated that there would b e
awards estimated at $40,000, divided 60% to winner, 20% to 2nd, 10% t o

3rd and 10% to the next 37—1% of first award to selling agent.

The agent's receipt contained ten blank squares to correspon d
with those on the order form, and under the heading "Entrie s
for Popularity Race" were listed ten branches of the army, nav y
and air force, such as infantry, navy, tanks, etc . There followed
an invitation to the subscriber in these terms :

Place these ten services in the order of their popularity—to indicat e

your preferences simply put the numbers 1 to 10 in the above squares—Fil l

out in full using each number only once .

On the back of the agent's receipt there were rules governin g
payment of awards, reading in part as follow :

A Solution having the first (3) three placed correctly will be adjudge d

better than one having the first (2) two correct, or an entry showing th e

first (4) four placed correctly will be adjudged better than one having the

first (3) three correct . This notwithstanding the accuracy of subsequen t

choices . . . . Winners will be notified as soon as results are known . . . .

All entries to the Popularity Race are accepted subject to the regulations and

restrictions governing each State or Province and each contestant agree s

to accept our judge's decision as final . . . . Closing date December 27th.

1940 . Results January 1st, 1941 .

There was no evidence that the ten military services referred t o
had entered into any contest .

The appeal was argued at Victoria on the 16th of January,
1941, before MACDONALD, C.J.B .C ., McQuARRIE, SLOAN,
O'HALLORAN and _McDoNALD, JJ.A .
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Whittaker, I .C., for appellant : The charge is under section
235, subsection 1 (h) and (j) of the Criminal Code. The learned
magistrate was wrong in finding that this was a contest . The
popularity race is not a contest. There must be an event on
which the wager is made to bring it within the above section of
the Code : see Rex v. Proverbs, [1923] 2 W.W.R. 622 ; Rex v .

Lutes (1923), 41 Can. C.C. 181 ; Rex v . Mulholland (1923) ,
33 B.C. 10 .

Davey, for respondent : This is a contest within the meaning
of section 235, subsection 1 (h) . It comes within the words "any
result or contingency of or relating to any contest " : see Rex v .
Lutes (1923), 41 Can . C.C. 181, at p . 183. The "contest " is in
the offer itself . There is a contingency involved in the contest .

TTrhittaker, replied .
Cur. adv. volt .

3rd February, 1941 .

MACDONALD, C .J.B.C. : I agree on the facts that the charge
as laid cannot be sustained .

MCQUARRIE, J .A . : With due deference I cannot agree with
the judgment of the majority of the Court herein. After careful
consideration of the facts and the authorities discussed befor e
us by counsel I have come to the conclusion that on the facts thi s

case comes within section 235, subsection 1 (h) of the Criminal

Code for the reasons stated by the learned trial magistrate whos e
findings I think are important . The majority held that

We have here no contest nor any contingency relating thereto upon th e

result of which the subscribers are invited to bet . What we have is an

invitation to join with other subscribers in a guessing competition among

themselves .

It is clear therefore that there was an "invitation" to enter some
kind of a competition. As I see it there is no difference between
a competition and a contest . The Code so far as I have been abl e
to discover does not contain a definition of the word "contest "
but the Oxford Dictionary, 1893, appears to bear out my state-
ment as just mentioned . At page 901, Vol . II., I find this
definition of "contest" :

Amicable conflict, as between competitors for a prize or distinction ;

competition .

The only question which is involved here is whether the contes t
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was unlawful or not under the Code . Clause (h) of subsection 1

of section 235 of the Code under which the charge is laid reads

as follows :
(h) advertises, prints, publishes, exhibits, posts up, or otherwise give s

notice of any offer, invitation or inducement to bet on, to guess or to foretel l

the result of any contest, or any result or contingency of or relating to an y

contest ;

In my opinion this was not merely "a guessing competition
among themselves" like guessing the number of beans in a jar ,
for instance, where possibly some skill is exercised . Applying

the findings of fact made by His Worship as aforesaid with which
I agree, I am forced to the conclusion that what was attempted t o
be inflicted on the gullible portion of the public was not even a
fairly decent and respectable contest or competition in which th e

promoters would share a portion of the receipts with the lucky
ones among the subscribers, but was what is commonly know n

as a "skin game," "racket" or confidence trick of the worst order ,
where really the contest was between the subscribers and the

promoters as to whether the subscribers or any of them would

get any money in the way of a prize or not . What usually hap-
pens in a fraudulent game of this kind might happen again her e
and after getting all they could the organizers would fold thei r

tents and silently fade away . That Parliament could have

intended that such a thing should be allowed to be carried on

without adequate punishment is beyond my comprehension .

Details of the scheme are given in Exhibit 1 . In the first place
there was to be a "Souvenir Book" described as "The War o f
1940" at the price of $1 per copy and it was also stated tha t

"Profits are for War Charities and Services ." At the hearing

it was not even suggested that it was ever intended that such a

book should be issued or that any war charities or services would

receive any part of the profits of the scheme which was describe d

as a "Popularity Race." Then there was an "Order Blank and

Free Race Entry ." It was also stated under the heading of
Awards Estimated at $40,000, Divided 60% to winner, 20% to 2nd, 10% t o

the next 3i—1% of 1st award to selling agent.

It is to be noted that the originators of the scheme were apparently

not to receive any profits whatever . Under the heading of

"Entries for Popularity Race" we find the following :

6 9

C . A.

194 1

REX

V .
HAMM

McQuarrie ,
J .A.



70

	

BRITISH COLT) 1BIA REPORTS.

	

[Von.

C. A . 1 . Infantry . 2 . Army Service .

1941 3 . Ambulance . 4 . Artillery.
5 . Navy. 6 . Signal Corps .

REN 7 . Mine Layer. 8. Air Pilot.
r . 9 . Tanks . 10. Submarine .

HAMM

	

Place these TEN services in the order of their popularity—to indicate you r

McQuame, preferences simply put the numbers 1 to 10 in the above squares—Fill ou t
J .A.

	

in full using each number only once .

Apparently the contest was to guess which of the services men-
tioned was the most popular . The result did not depend on the
number of votes cast by subscribers for the different service s
respectively but upon the decision of a "judge" to be appointed
by the mythical "Associated Societies of War Services," and th e
decision of that judge (not necessarily a member of , th e
judiciary) should be final . The basis on which the "judge" should
arrive at his decision is not stated and that is where the contes t
apparently comes in. There was also, of course, to be the contes t
between the subscribers for the prize money .

It was also shown by the evidence that there were actually a
number of subscribers to the scheme which no doubt would hav e
been quite profitable for the promoters had it not been for th e
intervention of the police which I think was entirely justifiable.

I would therefore dismiss the appeal .

SLOAN, J .A . : In my view the evidence in this case does no t
bring the accused within section 235, subsection 1 (h) of the
Code and in consequence I would allow the appeal and set asid e
the conviction .

O'HALLORAN, J.A . : I would allow the appeal for the reason s
given by my learned brother MCDONALD .

MCDONALD, J .A . : The appellant was convicted before magis-
trate H. C. Hall, under section 235, subsection 1 (h) of the
Criminal Code for that he did aid or assist in giving notice of an
invitation to guess or to foretell the result or contingency of or
relating to a contest. The facts are that the appellant and hi s
partner one Hague invited subscribers each to contribute $1 fo r
the privilege of competing with one another in guessing th e
winner in what was called a "Popularity Race" among ten differ-
ent arms of the services. Each subscriber had the privilege o f
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marking his ticket to indicate by number the order in which th e

services stand in popularity . The idea was that the judge to be

selected by the operators of the scheme would decide who amon g

the subscribers made the most popular selection, and so on, an d

the money in the fund was to be distributed accordingly . There

is no evidence that the services have anything whatever to d o

with any such scheme. One would be surprised if it were sug-
gested that any such evidence existed. Hence there was in fact

no "Popularity Race" as the tickets would indicate. What we

really have is a guessing contest among the subscribers them -

selves, there being no other contest or contingency on which thei r

money was to be staked . The point for decision is whether suc h

a contest falls within the apposite section of the Code .

The history of the legislation involved, that is to say legisla-

tion against betting, begins in 1853 with the Imperial statut e

16 & 17 Vict ., Cap. 119, whereby the keeper of any house o r

place was forbidden to receive any money for the consideration

of any promise to pay thereafter any money on any event o r

contingency of or relating to any race, fight, game, sport or exer-

cise. By statute of 1874, 33 Vict., Cap. 15, the prohibition was

extended to include any advertisement or the like
inviting any person to make or take any share in or in connection with an y

such bet or wager .

The statute of 1853 was in effect carried into our Criminal Cod e

in 1892, it being made unlawful by section 204 (d) to record or

register any wager upon the result
(i.) of any political or municipal election ;

(ii.) of any race ;

(iii.) of any contest or trial of skill or endurance of man or beast .

Thus the matter stood until 1910 when the section was repeale d

and a new section numbered 235 was enacted. Now for the first

time in Canada it was by section 235, subsection 1 (g) and (h)
forbidden to advertise or make any offer or invitation to bet, o r

to convey any information relating to betting or wagering . I

should say it is reasonably clear that the betting or wagerin g

referred to in subsection 1 (g) and (la) is that mentioned in sub-

section 1 (d), just as such bet or wager in the English statute o f

1,874 refers to the bet or wager mentioned in the statute of 1853 .

In 1922 by Cap . 16, See . 13 of the statutes of that year sub -
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section 1 (g) was repealed and a new subsection passed whereb y
the prohibition was extended to the advertising of any offer ,
invitation or inducement to bet on, to guess or to foretell th e
result of any contest . Again I should say it is fairly clear that
what was aimed at was a contest of one of the sorts mentioned i n
subsection 1 (d) .

On June 7th, 1923, the Appellate Division in Alberta rendere d
a decision in Rex v. Proverbs, [1923] 2 -W.W.II . 622, wherein
it was held that a guess or foretelling by subscribers as to the
number of goals to be scored by certain opposing football team s
as compared with the goals scored by the same respective oppos-

ing teams in the previous year was not a guess or foretelling a s
to the result of any contest, the real contest not being the scor e
as compared to that of the previous year, but being the actual
winning of the game . In their decision their Lordships relied
upon the well-established rule that in a penal statute words mus t
not be supplied by implication . It will be noted of course tha t
in the Proverbs ease there was no contest at all, as there is here ,
among the subscribers themselves. Up to that stage no one had
suggested that any such competition came within the laws relat-
ing to betting.

On June 30th, 1923, the statute was again amended by Cap .
41, Sec. 5, whereby there were added to subsection 1 (g) afte r
the word "contest," the words "or any result or contingency of or
relating to any contest . " It is obvious, I think, that this amend-
ment was intended to cover the point raised in the Proverbs ease .
It is now contained in subsection 1 (h) of section 235 .

Then came the decision of this Court in Rex v. Mulholland,
33 B.C. 10, decided October 2nd, 1923 . Unfortunately the
decision is not very helpful . CAYLEY, Co. J ., had convicted the
appellant, on facts precisely similar to those in the Proverbs case,
on two counts, one under sections 227 (b) (i) and 228, and on e
under 235, subsection 1 (g) . On appeal I\IACDONALD, C.J.A .
upheld the conviction under section 235, subsection 1 (g) ;
MARTIN, J.A. (as he then was) took exactly the contrary view ,
while EBERTS, J.A. affirmed the conviction on both counts . In
his judgment MARTIN, J.A. declined to follow the Alberta
decision holding that the "contest" in question was really, a s
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here, among the subscribers themselves, and that such "contest "
was prohibited by the statute, which we are presently consider-

ing. While the opinion of MARTIffi, J.A. would support the

Crown's contention in the present case it should be noted tha t

there was there in fact an actual contest between opposing foot -
ball teams and the subscribers were betting upon a contingenc y
relating to that contest . The opinion of the learned judge mus t

be taken to have been expressed in relation to the facts of the cas e
before him.

On October 8th, 1923, the Court of Appeal for Saskatchewa n
rendered a decision in Rex v. Lutes, 41 Can. C.C. 181 wherein

they held that following the 1923 amendment, betting on the
scores to be made in certain baseball games came within th e
prohibition of the subsection now under consideration as being
covered by the expression "or any result." Here again there

was an actual contest between third parties upon the result (in

some sense or other) of which contest the subscribers were betting .
It is important to note that this decision is based upon th e
assumption (seep. 183) that the word "contest " in subsection (g )

now (h), is used in a sense similar to the meaning assigned to i t
in section 235 (d) (iii) .

In my view the present case differs from any of the cases cite d

and the offence charged does not come within the purview o f

section 235, subsection 1 (h) under which the charge is laid.
We have here no contest nor any contingency relating theret o
upon the result of which the subscribers are invited to bet . What

we have is an invitation to join with other subscribers in a guess -
ing competition among themselves . In my opinion the subsectio n
in question has not prohibited any such competition . Had Par-
liament so intended apt words should not have been difficul t
to find .

I would allow the appeal and quash the conviction.

Appeal allowed; conviction quashed ,
HcQuarrie, J .A. dissenting .

Solicitors for appellant : Whittaker, Harvey, Hclllree

Twining .

Solicitor for respondent : H. Alan Maclean .
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DIXIE v. ROYAL COLOMBIAN HOSPITAL .

Statute, construction of—Limitation of actions—Shortening time for bring-
ing action—Hospital Act, R .S .B .C. 1936, Cap . 121, Sec. 31 .

The plaintiff was born in the defendant hospital on the 28th of September ,
1917 . On the next day she suffered injury, her right side, right breas t
and right arm being severely burned and causing permanent scars owing

to the alleged negligence of a nurse employed in the hospital . She

brought this action for damages on the 17th of August, 1939, being
within one year after she came of age. The defendant pleaded, inter
alia, that the action was barred by section 31 of the Hospital Act. On

the point of law being heard, it was held that said section 31 of the
Hospital Act was retrospective and barred the plaintiff's claim .

Held, on appeal, reversing the decision of Muavnr, J . (MACDONALD, C.J.B .C .
dissenting), that unless the language used plainly manifests in expres s
terms or by clear implication a contrary intention—(a) A statut e
divesting vested rights is to be construed as prospective . (b) A statute,
merely procedural, is to be construed as retrospective. (c) A statute

which, while procedural in its character, affects vested rights adversel y
is to be construed as prospective. Said section 31 falls within either
( a) or (c) but is not within (b) . The language in which it is couched
does not plainly manifest an intention that the section is to be applied
retrospectively .

PEAL by plaintiff from the decision of Mi-xpur, J. in an
action tried by him at New Westminster on the 28th of October ,
1940, for damages resulting from injuries received in the defend -
ant hospital . The plaintiff was born on the 28th of September ,
1917 . At the time of her birth her mother was a patient in th e
hospital, but the plaintiff was a normal child and remained i n
the hospital to await the discharge of the mother from the hos-
pital. The plaintiff claims that on the 29th of September, 1917 ,
she was painfully injured and permanently disfigured and dis-

abled by the negligence of a nurse, a servant of the defendant, i n
that she carelessly and negligently placed an ice-cap compose d
of rubber and metal and containing extremely hot water agains t
the right side, right breast and right arm of the plaintiff an d
thereby seriously and permanently burned, disfigured and injured
her. The action was brought within one year after the plaintiff
had attained the age of twenty-one years . The defendant claim s
the action is barred by section 31 of the Hospital Act (set out in
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the judgment of MuRPITY, J .) . This section came into force i n

1934 and this action was brought five years later .

Sullivan, K.C., and C . D. McQuarrie, for plaintiff
Reid, K.C., and Cassady, for defendant .

Cur. adv. volt.

1st November, 1940 .

Munpuy, J . : It is my opinion plaintiff's claim is barred by
section 31 of the Hospital Act, R .S.B.C. 1936, Cap . 121. This
section reads as follows :

All actions against the owner or the board of management of a hospital

receiving aid under this Act for indemnity for any damages, whether con-

tinuous or not, sustained by any person by reason or in consequence of any

act of negligence on the part of the owner or the board of management or

any of his or its officers, servants, or employees shall be commenced withi n

one year after the cause of action arose ; and every action within the scope

of this section which is not commenced within the period so limited shall

be absolutely barred .

Admittedly the Legislature can take away a right of action if i t
sees fit. I agree that the intention of the Legislature must b e
shown by clear Ianguage and that such construction is placed on

a particular piece of legislation only if the Legislature has show n

its intention by clear language . The language of said section 3 1

in my opinion, meets such requirement, particularly the word s
and every action within the scope of this section which is not commenced

within the period so limited shall be absolutely barred .

There can be no question that the cause of action set up in thi s
case is within the scope of the section . It has not been com-
menced within the period limited by the section . The Legisla-

ture has said that in consequence it shall be absolutely barred .
I cannot conceive of language that could more clearly indicate th e
intention of the Legislature to bar such action .

From this decision the plaintiff appealed . The appeal was
argued at Victoria on the 21st of January, 1941, before MAC-
DONALD, C .J.B.C ., MCQUARRIE, SLOAN, O'HALLORAN and
MCDoNALD, JJ.A.

Sullivan, K.C., for appellant : The plaintiff was born on th e
28th of September, 1917, and owing to treatment at the hospital
on the following day her right arm, right side and right breast
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were injured. The action for damages was brought within one
year after she was twenty-one years of age . It was held that
section 31 of the Hospital Act was a bar to the action . The

section came into force in 1934 . The action arose in 1917. We

submit that this section has no retrospective effect : see The

Ydun, [1899] P. 236, at p . 245 . If a right of action is taken

away it must be done in clear words : see Halsbury 's Laws of
England, 2nd Ed., Vol. 31, p . 513, secs . 670 and 671 ; Maxwell

on Statutes, 8th Ed ., 5 and 189-90 ; Wright v . Hale (1860), 6

H. & N. 226 ; Upper Canada College v. Smith (1920), 61 S.C.R.
413, at pp. 416, 442-3 and 445 ; Steeves v. Duff erin Rura l

Municipality (1934), 42 Man. L.R. 489 ; Kearley v . Wiley

(1931), 66 O.L.R. 490 ; Stephenson v . Parkdale Motors Ltd.

(1924), 56 O.L.R. 180 . This is not a matter of procedure only :
see Hemphill v. McKinney (1915), 21 B .C. 561 .

Locke, K .C., for respondent : The case is confined to section 3 1

of the Hospital Act and its retrospective effect . Upper Canada

College v . Smith (1920), 61 S .C.R. 413 is not on a statute of
limitations at all. The case of McGrath v . Scriven, [1921] 1

W.W.R. 1075, is decisive of this case and was a judgment deliv -

ered by the Supreme Court one month prior to the Upper Canada

College case and it was not cited on the argument of the Upper

Canada College case . The judgment should be upheld on th e

grounds stated by the learned trial judge . Section 31 is clear

and this action was brought five years after the Act was passed :

see Board Trustees Acme Village School Dist . v. Steele-Smith ,

[1933] 1 D .L.R. 545, at p . 551 . The parents could have brought

an action at any time after 1917. The Act applies to existing

rights and there is no presumption that they are not intended t o

interfere with existing rights : see West v. Gwynne, [1911] 2

Ch. 1, at pp . 4-6. This amendment applies to occurrences bot h

before and after it was enacted : see Rex v. Chandra Dharma,

[1905] 2 K.B. 335 . It related to procedure only and it is retro-

spective. Statutes of limitation are always matters of procedure :

see Maxwell on Statutes, 8th Ed ., 198 ; Halsbury's Laws of

England, 2nd Ed., Vol. 31, p . 517 ; Vol. 20, p . 596 ; Spears v .

Hartly (1800), 3 Esp. 81 ; Beattie v . Dorosz and Dorosz, [1932]
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2 W.W.R. 289 ; Jacobs v . London County Council (1934), 104

L.J.K.B. 84 .

Sullivan, in reply, referred to Singer v. The King, [1932 ]

S.C.R. 70.
Cur . adv . 'cult .

3rd February, 1941 .

MACDONALD, C .J.B.C . : Appeal from the judgment of

nth-RPHY, J. I am of the same opinion as the trial judge i n

respect to the construction of section 31, R.S.B.C. 1936 ,.Cap.

121 . Assuming for this purpose that the principles outlined by

my brother SLOAN are sound I still think the language employed

clearly applies to this case. Certainly the draftsman would b e

disappointed upon finding—if such is the fact—that it does no t

cover an action in respect to alleged injuries received many year s

ago ; doubtless it will be difficult dealing with a period so remot e

to procure evidence or to ascertain the true facts . "All actions"

without any exception, in the circumstances outlined in the sec-
tion, are barred . It refers to cases where damages are "sus-
tained" in distinction to an action for damages arising in the

future : a verb in the past tense is inserted . I do not think, with

deference, that the use of the word "shall" militates against thi s

view. The phrase "shall be commenced" may appropriately b e

applied to all actions past or future : it would in fact be impos-

sible to select any other words to cover the point .

I think, therefore, the section should be given a retrospective

interpretation .

MCQrARRIE, J .A . : I agree that this appeal should be allowed .

SLOAN, J .A . : On the 29th day of September, 1917, the

plaintiff, then an infant, suffered injury as the result of the

alleged negligence of a nurse employed by the defendant hos-
pital . On the 17th of August, 1939, she commenced this actio n
claiming damages for such injury .

The defendant pleaded (inter alia) that the action was barred
by section 31 of the Hospital Act, R .S.B.C. 1936, Cap . 121 .

This point of law having been set down for hearing it came on

before Muxpuy, J ., who held that said section 31 was retroactive
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and barred the plaintiff's claim. The plaintiff appeals from that
determination .

With great respect I think the learned judge below fell into
error.

Section 31, which was originally passed in 1934 (B .C. Stats.
1934, Cap. 28, Sec . 2) reads as follows : [already set out in the
judgment of Mun pny, J . ]

The law relating to the construction of statutes as prospective
or retrospective in their application has been the subject of many
weighty opinions ; some of them irreconcilable . However, from
my reading of the English and Canadian cases, including Upper
Canada College v . Smith (1920), 61 S .C.R. 413, and McGrath

v. Scriven, [1921] 1 W.W.R. 1075 (and others founded there-
upon) in my view, the following relevant principles emerge a s
established by the weight of authority : unless the language used
plainly manifests in express terms or by clear implication a
contrary intention :

(a) A statute divesting vested rights is to be construed as
prospective. (b) A statute, merely procedural, is to be con-
strued as retrospective . (c) A statute which, while procedura l
in its character, affects vested rights adversely is to be construed
as prospective.

In my opinion said section 31 falls within either (a) or (c )
but is not within (b) . The language in which it is couched does
not plainly manifest an intention that the section is to be applie d
retrospectively. Attention is drawn to the use of the wor d
"shall" which is expressive of futurity—Smithies v . National

Association of Operative Plasterers, [1909] 1 K.B. 310, a t
p . 319 .

It follows then that said section 31 does not have a retrospec-
tive effect and therefore does not bar the plaintiff's claim . With
deference I would allow the appeal .

O'HALLORAN, J .A . : I concur in the judgment of my learned
brother SLOAN allowing the appeal .

MCDONALD, J .A . : I concur in the judgment of my brothe r
SLOAN. I think, however, that in deference to counsel who mad e
the decision in McGrath v . Scriven, [1921] 1 W.W.R. 1075, hi s
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sheet anchor, I should make some further reference to that cas e

which was decided by the Supreme Court of Canada very shortly

before Upper Canada College v . Smith (1920), 61 S .C.R. 413 .

It is strenuously contended that these decisions are in conflict .

Examination has satisfied me, however, that there is no rea l

conflict even though the McGrath case contains dicta that cannot

easily be reconciled with the reasoning in the Upper Canada case .

In the McGrath case the material ruling was that an action by

the owner of liquor against a constable for first seizing and late r

destroying the liquor was barred by an amendment to a statute

which imposed a time limitation of three months on action s

against constables. Prior to the amendment the statutor y

limitation was six months . The material dates were as follow :

Seizure by the constable on 29th March, 1918, amendment of

the statute 26th April, 1918, destruction by the constable 1s t

May, 1918, action begun 31st July, 1918 . There could, there -
fore, be no doubt of the amendment's applying to the claim fo r
destruction of the liquor, for it was not destroyed until after th e

amendment, so that no question of retrospectivity could arise .
The original seizure took place 28 days before the amendment ,
so even if the amendment did operate retrospectively, still the
plaintiff had more than two months thereafter wherein to brin g

his action for the seizure, before the statute, literally applied ,

would bar him. He did not have the full three months given :
but still his remedy was not arbitrarily abolished without there

being preserved to him any chance to assert it .

The Upper Canada case dealt with a statutory provisio n
similar to section 4 of the Statute of Frauds which required an y

agreement for paying a real-estate agent's commission to be i n

writing . The Supreme Court of Canada held that such enact-
ment ought not to be construed as retrospective, so as to appl y

to an agreement made before the statute ; for it was pointed out

that such a construction would totally deprive the plaintiff of a

vested right of action without giving him any chance of comply-
ing with the statutory requirement . The judgments dealt elab-
orately with all phases of the question when an enactment barring

or restraining legal remedies should be deemed to operate retro-
spectively . Duff, J . (as he then was), in particular reviewed the
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decisions on statutes of limitations and distinguished several
decisions that held such statutes to bar particular causes of action
which arose before the statute, on the ground that those decision s
did not totally bar intending plaintiffs as from their enactment,

but left them still a limited opportunity to sue, inasmuch as th e
statutes by their terms did not come into effect for a number o f
weeks after enactment . On this basis I think the two cases can
be reconciled and the decision in the McGrath case does not
stand in the appellant's way on this appeal .

Appeal allowed, Macdonald, C .J.B.C. dissenting .

Solicitors for appellant : Sullivan & McQuarrie.

Solicitors for respondent : Cassady & Lewis .
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LEVI AND LEVI v . IIAcDOUGALL, TRITES AM)

PACIFIC COAST DISTILLERS LIMITED .

Company law—Action by shareholders—Request for company to bring action

C. A .

1940

Nor . I8, 19 .

—Refusal—Sufjiciency—Point of law—Rules 281, 2 82 and 283.
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The plaintiffs Sam and Dora Levi sued on behalf of themselves and all othe r

shareholders of Pacific Coast Distillers Limited, save the defendant s

MacDougall and Trites, alleging that the defendant MacDougall, actin g

in his capacities as president, director and solicitor of the company, i n

breach of his fiduciary duty, connived with defendant Trites with th e

result that Trites, through the failure of the company to defend an

action brought by Trites to foreclose a mortgage held by him upon th e

assets of the company, obtained a final order for foreclosure, and havin g

obtained title to such assets sold them at a large , personal profit . The

plaintiffs allege in their statement of claim that prior to the issue o f

the writ herein they applied in writing to the defendant company for

permission to bring this action in the name of the said company . Per -

mission was refused in writing and the said company was then added

as a defendant herein . On the trial objection was taken by the defence

in limbic that the statement of claim disclosed no cause of action . The

two letters above mentioned were allowed in evidence without objectio n

and the learned judge also considered as evidence an admitted statement

of fact that of 190,000 issued shares of capital stock of the company ,

the defendant MacDougall was the registered holder of only 70,00 1

shares. Upon hearing argument on the point of law the learned judg e

acting under the powers contained in rules 281, 282 and 283, held that

the statement of claim disclosed no cause of action, and the action was

dismissed.

Weld, on appeal, affirming the decision of MURPHY, J . (MACDONALD, C .J .B .C.

and McQUARRIE, J.A . dissenting), that it is an essential element o r

ingredient of this particular type of class action that it be alleged that

there has been a refusal to sue by the shareholders of the company i n

meeting assembled or that the holding of such a meeting would be futil e

by reason of the defendants being majority shareholders . The deman d

in the plaintiffs' letter to the defendant company above referred to wa s

obviously not such a demand as the law requires, the evidence furthe r

discloses that the defendants were not majority shareholders, and th e

appeal should be dismissed .

APPEAL by plaintiffs from the decision of l[t- ii, J . of the
10th of June, 1940, dismissing an action brought by Sam Lev i
and Dora Levi on behalf of themselves and all other shareholder s
of the Pacific Coast Distillers Limited, except Albert Reginald
1faeDougall and Amos Bliss Trites . The plaintiffs ask for
damages against the defendants, for an order directing the retur n

6
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of certain books and records of the defendant company, and fo r

rectification of a certain mortgage executed by the company o n

the 25th of November, 1936, whereby certain assets of the com -

pany were mortgaged to the defendant Trites . The defendant
MacDougall is a solicitor and was also president and a director
of the defendant company at the time the mortgage was give n

and foreclosed . The plaintiffs allege that MacDougall and

Trites conspired to deprive and did deprive the company, by a
series of tortious acts, of all its undertakings and assets by mean s
of foreclosure proceedings . They also claim damages fro m
MacDougall for negligence in the performance of his duties a s

solicitor of the company. It was not alleged by the plaintiff s
that any attempt was made before the action was commenced to
obtain proper authority from the company in public meetin g
assembled to sue in its name, nor that MacDougall and Trites
were in control of the company, and such attempt would be futile .

They allege, however, that the plaintiffs prior to the actio n

applied in writing to the company for permission to bring th e

action, and this was refused, and the company was then added
as a defendant. The defendants alleged the statement of clai m
was had in law and that it disclosed no cause of action . Effect
was given to the defendants' objection and that the plaintiff s
could not maintain the action as framed .

The appeal was argued at Vancouver on the 18th and 19th o f
November, 1940, before MACDONALD, C.J.B.C ., MOQ1 ARRIE ,

SLOAN, O'IIALLORAN and McDoNALD, M .A .

J. A . Machines, for appellant : The procedure adopted here i s
unauthorized by rules 282 and 283 . No point of law was prop-
erly raised in the defence pleadings . A general plea such as i s
relied upon by the defendants is no plea without specific grounds :
see Bullen & Leake's Precedents of Pleadings, 7th Ed., 122 ;
Page v. Page (1915), 22 B .C. 185 ; Merchants ' Banic of Canada
v. Lush (1917), 24 B .C. 521 ; Stokes v . (_,rant (1878), 4 C.P.D .
25 . There was no consent by the plaintiffs nor was any orde r
made by the Court permitting the defendants to set down or

present the motion. The above are prerequisites under rule 282 .
The pleading attacked must be accepted for the purpose of the
motion : see Burrows v . Rhodes, [1 .899] 1 Q .B. 816, at 821. The
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dismissal here was a mistrial : see Republic of Peru v. Peruvian

	

C. A .

Guano Company (1887), 36 Ch. D. 489, at p . 495 ; Steeds v.

	

1040

Steeds (1889), 22 Q.B.D . 537, at p . 542. Instead of dismissing

	

LEV I

the action he should have directed the calling and holding of a

	

v.

meeting of members to ascertain their wishes : see Fender v . DOUGALL ,

Lushington (1877), 6 Ch. D . 70, at p . 78 ; Silber Light Com- pncrzzc o

pally v . Silber (1879), 12 Ch. D. 717, at p . 722 . The applica- COAS T

tion was too late : see Cross v. Earl Howe (1892), 62 L.J. Ch . 'a'
342 ; Mitchell v . Campbell, [1937] 2 W.W.R. 497 . The ma-

terial fact was the refusal by the company to take action : see

Williams v . Wilcox (1838), 8 A. & E. 314, at p . 331 ; F. v. Koy l

Securities Ltd ., [1940] 1 W.W.R. 669 ; Steuart v. Gladstone

(1879), 10 Ch. D. 626, at p . 644. The matters complained of

here are not within the rule in Foss v. Harbottle (1843), 2 Hare

461 : see Madden v. Diamond (1906), 12 B .C. 80 ; Alexander

v. Automatic Telephone Company, [1900] 2 Ch. 56, at p . 69 ;

Clark v . Workman, [1920] 1 I .R . 107, at pp . 116-17 ; Baillie v .

Oriental Telephone and Electric Company, Limited, [1915] 1

Ch. 503 ; Borland v. Earle, [1902] A.C. 83 ; Theatre Amuse-

ment Co. v . Stone (1914), 50 S.C.R . 32, at pp. 35 and 37. Wher e

the wrong-doers are in control see Menier v . Hooper's Telegraph

Works (1874), 9 Chy. App . 350 ; Cook v. Deeks, [1916] 1 A.C .

554 ; Lumbers v. Fretz (1928), 62 O.L.R . 635, at pp . 650-1 ;

Ferguson v . Wallbridge, [1935] 1 W.W.R. 673, at p . 691. If

the company refuses to permit litigation of the questions raise d

the proper course is to allow the action to proceed : see Inter-

national Wrecking Co. v. Murphy (1888), 12 Pr . 423, at pp .

424-5 . The wrong-doers should not escape on the pretence tha t

the matter falls within internal management of the company :

see Alexander v . Automatic Telephone Company, [1900] 2 Ch .

56 . If the transaction impeached is open to objection on it s

merits it should be heard : see Normandy v . Ind, Coope & Co . ,

Limited, [1908] 1 Ch . 84, at p . 109 ; Cook v. Deeks, [1916] 1

A.C. 554, at p . 564 ; Allen v . Gold Reefs of West Africa, Limited ,

[1900] 1 Ch . 656, at p. 671 ; Brown v. British Abrasive Whee l

Co., [1919] 1 Cli. 290, at p . 295 ; Roxborough Gardens of

Hamilton Limited v. Davis (1920), 46 O.L.R. 615, at pp.

629-30 ; Menier v. Hooper's Telegraph Works (1874), 9 Chy .
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App. 350 ; British America Nickel Corporation v . M. J. O 'Brien,
[1927] A.C. 369 .

Locke, K.C., for respondents : The action if maintainabl e
should be brought by the company itself : see Halsbury's Law s
of England, 2nd Ed ., Vol . 5, p. 408, sec . 675 ; Rutland v. Earle ,

[1902] A.C . 83, at p . 93 . This is clearly laid down in Foss v .
Harbottle (1843), 2 Hare 461, and Mozley v . Alston (1847) ,
1 Ph. 790. See also Rose v. B.C. Refining Co . (1911), 16 B .C .
215 ; Cray v. Lewis. Parker v . Lewis (1873), 8 Chy. App.
1035 . The only exception is where the persons against whom
relief is sought control the company themselves and will not
permit the action to be brought in the name of the company.
There is no allegation in the statement of claim that MacDougal l

and Trites hold such a preponderance of shares. Such an allega-
tion is necessary to take the case out of the general rule : see
Johnston v. Carlin (1914), 20 B .C. 520, at p . 525 ; Ferguson
v. Wallbridge, [1935] 3 D.L.R. 66, at p. 83. The reasons and
findings of the learned trial judge are correct and supported b y
the cases referred to . See also the cases referred to by MARTIN ,

J.A. in Rose v . B.C . Refining Co . (1911), 16 B .C . 215. The
learned judge did not allow a demurrer but simply gave effec t
to a point of law raised in the statement of defence that th e
amended statement of claim disclosed no cause of action . This
point of law having been raised in the defence the trial judg e
under rules 282 and 283 of the Supreme Court Rules, and th e
inherent jurisdiction of the Court heard the defendants ' objec-
tion and dismissed the action . The Court will at the trial of an
action involving questions of both law and fact decide the ques-
tion of law first if it appears that the decision of such questio n
may render it unnecessary to try the questions of fact : see
Pooley v. Driver (1876), 5 Ch. D. 458 ; Dadswell v . Jacobs

(1887), 34 Ch . D. 278, at p. 284. Rules 2, 3 and 4 of Orde r
1ST' . give an alternative method of procedure : see Hubbuck
& Sons v. Wilkinson, Heywood d'' Clark, [ 1899] 1 Q .B. 86, at
pp . 90-1 . The consent of the plaintiff to the hearing of the

objection raised is required, and no notice is required beyon d

such notice as was given in the statement of defence . The

plaintiffs were not prevented from adducing evidence in opposi-
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tion to the defendants' objection and no application was made

to amend the statement of claim. The learned trial judge

properly dismissed the action .

	

Lev i

Maclnnes, replied .
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14th January, 1941 . PACIFIC
COAST

MACDONALD, C .J .B.C . : Appeal from the judgment of DISTILLER S

MURPHY, J. dismissing without trial an action by two share-

	

I'm '
holders of Pacific Coast Distillers Limited brought on behalf o f

themselves and all other shareholders against MacDougall, the
president and a director of the company, and Trites, a share -
holder. The company was added as a party defendant upon it s
refusal, as alleged, to permit its name to be used as plaintiff .
Counsel for defendants at the opening of the trial, without notic e

of intention so to do, applied to the trial judge for dismissal on
the ground that the statement of claim disclosed no cause o f
action in the plaintiffs . This application was acceded to and th e
action dismissed ; hence this appeal.

It was alleged in the statement of claim that the defendan t
Trites, with the aid and connivance of the defendant MacDougall ,

unlawfully obtained by foreclosure of a mortgage title to the

company's property and sold it to another brewery . MacDougall ,

it is alleged, occupied a dual position ; he was not only presiden t
and a director of the company but also agent for Trites, whos e
interests as mortgagee were adverse to the company's interests .

The statement of claim alleged (and we must assume truly )

that the company obtained a loan of $20,000 from the bank and

the defendant Trites guaranteed payment : it thereupon execute d
a mortgage in his favour on all its property and assets . It con-
tained a condition that a 60-day request in writing should b e

given by the mortgagee, or his representative before calling upon

the mortgagor to retire this indebtedness to the bank ; this notice ,
it is alleged, was not given. It is further alleged that the com-
pany was not in default for interest or taxes, but notwithstanding

absence of default and demand for payment by the bank or b y
Trites foreclosure proceedings were instituted . It is alleged that
while MacDougall was president of the company he instructed a
solicitor to start a foreclosure action on behalf of Trites wherein

8 5

C . A.
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it was falsely alleged to the knowledge of both defendants tha t
1941

	

the company was in default. It is further alleged that th e

LEVI

	

defendant JIacDougall in connivance with Trites, after securing

a.

	

a solicitor to act for Trites, entered an appearance for the com -
MAC -

DOtGALL, pang and thereafter purported to act as solicitor for the defendant
;TES

AND company. I should add that Trites was the owner of a block o f
PACIFIC
COAST the company 's shares : they were held by MacDougall in trust

DISTILLER S
LIB .

	

for Trites .

Macdonald,

	

It is further alleged that MacDougall, in collusion with Trites ,

e .J .B .C . convened a general meeting of shareholders and at said meeting
made certain representations outlined in the statement of claim
to induce then to believe, contrary to the facts, that the fore-

closure proceedings should be permitted to culminate in a fina l
judgment for foreclosure to debar the claims of a creditor wit h
an execution in the hands of the sheriff . It is also alleged that
he advised the shareholders that the defendant Trites whil e
prosecuting the action as aforesaid, would hold it in abeyanc e
to enable the company to effect a sale of its undertaking as a
going concern or until some other financial arrangements coul d
be made . In the meantime it is alleged the defendants prio r
to the shareholders' meeting referred to, and unknown to the
shareholders, opened negotiations with one Albert Loftus 11e-
Lennan, a director and officer of United Distillers Limited, a
brewery in competition with the defendant company, for th e
sale to McLennan, or his nominee of the business, assets, effect s
and undertaking of the defendant company, as soon as th e

defendant Trites could obtain a final decree of foreclosure. It

is also alleged that the distillery licence of the defendant com-
pany had a value of $150,000 and that foreclosure involved it s

loss and surrender .

It is further alleged that MacDougall, although aware that th e

defendant company was not in default and that no demand fo r
payment had been made did not file any defence and let i t

appear to the Court that the company was in fact in default

with respect to interest and taxes thereby aiding his co-defendant
Trites to obtain by Court motion instead of by trial, a foreclosur e

decree. Throughout the relationship as aforesaid prevaile d

between the two defendants . It is further alleged that no evi-
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deuce was offered to warrant the limitation of the usual perio d

of three months for redemption nor any material put forward t o

justify the request on behalf of Trites for acceleration of fore -

closure proceedings .

The agreement with the said McLennan was executed on th e

25th of June, 1938 ; it provided that Trites should convey to

him or to his nominee the whole of the mortgaged premises if

and when the said defendant obtained a final order of foreclosure .

The defendant MacDougall, it is alleged, in collusion with the

defendant Trites, aided and assisted in, and had knowledge of

the terms of said agreement preparing a written memorandu m

thereof or in the alternative settling and agreeing to the terms

of said agreement .

It is further alleged that upon the taking of the mortgage

accounts pursuant to a decree nisi it was falsely claimed on behal f

of Trites that the defendant company was in default in respec t

to interest in the sum of $1,486 .09 and the defendant MacDougal l

failed to controvert this claim. Ile also knew, it is alleged, that

there was no default in respect to taxes for the year 193S yet

permitted $310 .87 for taxes to be included in the amount certifie d

as part of the price of redemption. He also, it is alleged, faile d

to report to the defendant company, its director or shareholder s

the results certified by the district registrar .

It is further alleged that on the 14th of October, 1938, th e

defendant Trites assisted by _MacDougall sold to Fraser ' s

Distillery Limited, the grantee named in that behalf by sai d

McLennan, pursuant to the agreement referred to, all of the said

mortgaged premises, permitting the distillery licence of th e

defendant company to be surrendered, cancelled, transferred or

otherwise made available to the said Frase r ' s Distillery Limited,

this being a term of the agreement with the said McLennan an d

the said Fraser ' s Distillery Limited . It is further alleged that

the expressed consideration in the agreement referred to, viz . ,

$25,500 was inadequate, as said property so transferred, exclusiv e

of the distillery lie n nee, had a value of upwards of $50,000.

It is further allcg( ,l in paragraph 42 of the statement of claims

that prior to the issue of the writ the plaintiffs applied in writin g

to the company for permission to bring action in its name and
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this was refused in writing whereupon the company was adde d
as a defendant .

I have outlined the allegations to disclose the nature of the
action with which we are concerned ; it is based upon fraud.
Briefly, it is alleged that were it not for the connivance and
collusion of the two defendants the company would not an d
should not have lost its property ; it would not (together with
its licence) have fallen into the hands of a competitor willing t o
pay more than the amount of the indebtedness .

It is, of course, unnecessary to say, as the action was not tried .
that the allegations in the statement of claim may or may not
be true. I hasten to say so in justice to the defendants : for
aught we know there may have been no loan or mortgage, or i f
so such grave default that legally and equitably foreclosure pro-
ceedings might properly be instituted . It may be that Mac -
Dougall was not acting in a dual capacity ; or, if so, performed
his full duty to the company. I am bound to say, however, wit h

at least equal haste, having regard as I conceive it, to the fai r

and equal administration of justice that I would have been better

pleased if the defendants had shown a desire to obtain the tria l
of this action enabling them to establish, if such is the case, tha t
these allegations are without foundation . Obviously, unless

there are insurmountable difficulties in the way an action of
this sort ought to proceed to trial, if not in its present form the n
after being properly constituted with all necessary amendments ,
if any made. The same counsel appeared for the company an d

the defendant MacDougall . I would like to have been satisfie d
that he, as president of the company, with the assistance of

Trites, was unable to induce it to sue .

First, as to the law applicable : the general rule is that fo r

any wrong done to a company it alone may maintain an action.

I do not deem it necessary to enter upon a lengthy discussion o f

the law. Relevant eases, including Foss v. Harbottle (1843

2 Hare 461 ; ltozley v. Alston (1847), 1 Ph. 790 ; Borland v .

Earle, [1902] A.C. 83 and many others were considered by thi s

Court in Rose v. B.C. Refining Co. (1911), 16 B.C. 21 .

MACDONALD, C .7 . A., at pp. 219-20, said . referring, of course ,

to the facts in that case :

C . A.
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If the transaction were one which could be ratified by the shareholders,

	

C . A.

then it is quite clear that under no circumstances could these appellants

	

194 1
[the plaintiffs in the action] succeed ; if, on the other hand, the transaction	

was fraudulent or ultra rives, the appellants were entitled to bring this form

	

LEV I
of action only after the company had refused to take one, or where it

	

v.

appeared that it would be idle to apply to the company to take action .

		

MAc -
DOUGALL,

This means that if it is established to the satisfaction of the TRITES AND

Court or a jury by relevant evidence that "it would be idle to PACIFIC

apply to the company to take action" shareholders may maintain DISTILLER S

it . The Chief Justice discussed exceptions to the general rule,

	

LTD .

viz., that to redress a wrong to the company or to recover money Ic ,r
aa
B :a ,

. . .c .
or damages for the company prima facie it must launch the
action. One exception arises where the defendant controls a
majority of the shares ; another where the impugned transactio n

is fraudulent, as alleged in this case ; in that event shareholder s
may sue "where it appeared that it would be idle to apply to th e
company to take action ." This is a statement of a well-known

principle : one is not called upon to do a futile thing .

If, by way of one illustration only, it could be established tha t
by permitting one brewery to pass into the control of a competi -
tor the majority shareholders in the old company by secre t
arrangement or otherwise profited thereby or accomplished some

sinister purpose of their own a judge or jury might conclude tha t
it would be futile to ask such a majority for the use of th e
company's name. Would it be asserted that under such or simila r

circumstances minority shareholders could not obtain redress ?
I know of no ease that excludes from consideration this, to my
mind, reasonable proposition . MARTIN, J.A., at p. 227 in Ros e

v. B .C. Refining Co., based on the assumption that the trans -
action complained of was fraudulent or void, held that share -
holders could not maintain an action in their own name on behal f

of all other shareholders without first making an attempt t o
obtain authority from the company in public meeting assembled ;
his Lordship then added :

There is nothing in the record before us to show that such an attemp t

would have proved futile, . . .

indicating, of course, that if that had been shown there woul d
have been no need of applying for such authority .

The observations of these learned judges were made with th e
full record of the ease before them ; the action was tried, not
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1)ouGAI7, that
TRITES AND there is nothing in the record before us to show that such an attempt woul d

PACIFIC
have proved futile,

COAST
DISTILLERS We are at liberty, unless precluded from considerations laterLTD .

	

referred to, to permit the plaintiffs to amend and to make tha t
Mae aonafa, allegation : I think we ou ght to do so. McMurray v . ~\ orthernCJB C . b

	

b

	

./
P.W. Co. and Cumberland (1875), 22 Gr. 476 was in principle
precisely similar to this case . The point was raised on demurre r
that the pleadings as here, did not disclose a cause of action .
Chancellor Spragge (p . 491) said :

There can be no question, that if the charges made by this bill are true,
they are proper subjects for the cognizance of a Court of Equity. I must
take them to be true for the purposes of this demurrer ; but, of course, for
the purposes of this demurrer only .

I think the learned judge in this extract expressed the view that
oppresses me, that where serious allegations are made they shoul d
not be brushed aside if it is possible to procure a judicial investi -
gation. The Chancellor, at p. 499, quoted, with approval, th e
judgment of Chancellor Blake in a former action, pointing ou t
that where shareholders might sue in their individual capacity
they would have to disclose upon the record, that is to say, in th e
pleadings the circumstances which compelled them to depar t
from the ordinary mode of suing in the name of the company.
Chancellor Spragge, as intimated, upheld the plea on demurrer ,
viz., that the issue was not properly framed ; that the plaintiff
upon the allegations put forward was not entitled to complain o f
the matters therein referred to but he did not dismiss the action ;
leave to amend was given . That is this case unless, as stated, i t
can be shown that by the course followed on the hearing of th e
application really a partial trial of the action the plaintiffs ar e
not entitled to this indulgence . As stated by the Vice-Chancellor
in Foss v. liarbottle (1843), 2 Hare 4(i1, at 492 :

The claims of justice would be found superior to any difficulties arisin g

out of technical rules respecting the mode in which corporations are
required to sue.

The "claims of justice" in this instance require that these allega -

C.A .

	

dismissed, as in this case without trial ; the Court therefore was
1941

	

in a position to decide whether or not any facts were disclose d
LEN'

	

to establish futility : we are not in that position ; it does not
v

	

follow therefore that we too must say, as stated by ILURTIN, -EA . ,
MAc
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Lions should not be left on the record without any enquiry int o

their truth or falsity . I am not impressed with the submissio n

that it would be a hardship on the defendants, particularly Trites

who doubtless would bear the burden to be exposed to the cost s

of a trial .

Majority shareholders cannot arbitrarily prevent minority

shareholders from obtaining redress or so direct proceedings that

no judicial inquiry can be held to enable the Court, not them, to

decide whether or not they were acting honestly or dishonestly.

A defendant too, armed with a full answer to allegations of thi s

character ought, as intimated, to insist that the action, if possible,

should be brought to trial . I repeat that I have no opinion either

way as to whether or not this action is meritorious : I have a

pronounced opinion that the trial should be permitted if at al l

possible .

In my opinion, therefore, as in McMurray v. Northern R .W .

Co. and Cumberland, a ease frequently referred to wit h

approval, an opportunity should be given to the plaintiffs t o
amend their statement of claim . Mr. llaclnnes urged that th e

action, as presently framed, is maintainable ; that paragraph 42

of the statement of claim, alleging a request for the use of the

company 's name and an alleged refusal is sufficient, he is entitle d

to maintain that position if so advised ; I do not agree with that

contention ; in the alternative he asked for leave to amend : I

would grant it.

It remains to consider whether or not anything that took place

before the learned trial judge when this application was mad e

precludes this Court from setting aside the judgment unde r

review. It is clear that the question of futility was not consid-
ered. I will assume, without deciding it, that under the rules

the trial judge might entertain this application and dismiss th e

action if satisfied that it was not maintainable . With great

respect, I do not think this course ought to have been followed .

Where one or more courses may be followed, each authorized by

rules of Court, a judge has the right to insist that the rul e
appropriate to the facts and circumstances should be invoked.

It is a "golden principle that procedure with its rules is th e

handmaid and not the mistress of justice." A point of law, such

9 1
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as this could, under the rules, be set down for determination with
notice to all parties ; in that event plaintiffs' counsel would no t
be compelled as in this case, where intricate questions of law
were involved and substantial property rights affected, to mee t
unprepared an application launched by an opponent fully pre -
pared. I am not precluded from so viewing it because plaintiffs '
counsel, doubtless convinced that the point would not be given
effect to, did not ask for an adjournment . Under such circum-
stances when it is now declared, for example, that Mr . ilaclnnes,
if he did not agree at least did not object to the wrongful admis-
sion of certain evidence presently referred to, I would have t o
be satisfied that this was perfectly clear construing questions of
doubt in his favour. As intimated, on this application, based a s
it could only be upon the pleadings, evidence was given in th e
form of letters exchanged between the plaintiffs and the com-
pany. Was this admitted with the consent of all parties ? I
think not : I refer to the record :

THE COURT : [to ll:r. Locke] The first thing you would have to do would
be to put those things in on which you base your objection .

Locke : Yes .

THE COURT : It must come before me in some may as evidence .
Locke : Quite so.

THE COURT : Therefore, to solve the matter of his doing it, you should d o
it. Is that not so Mr . Locke ?

Locke : I will put it in .

Whereupon the letters referred to were placed in evidence . Based
upon this evidence and the pleadings the argument then pro-
ceeded . Later, further evidence was adduced said to show tha t
the defendants did not own a majority of the shares of the com-
pany and could not therefore exercise control : I am not con-
cerned with its effect, only with the fact that it was inadmissibl e
on this application .

THE COURT : [to Mr. Maelnnes] Do you admit, Mr. Maelnnes, that Trite,
and MacDougall have not a majority of shares in this company ?

Maclnnes : I do not admit they do not control a majority, my Lord . The
control of the majority is what counts .

THE COURT : They bannot control unless they are on the register .

Maclnnes : They can have associates with them who are on the register .

Mr. Machines took part in further discussion on this questio n
and concluded by saying this :

I do not want to take any factitious objection, but neither do I want to
concede anything .

92
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In view of this statement and the fact that the enquiry in respect

to shares was not initiated by him I would not say that he agreed

to this excursion into a forbidden field . Later the Court state d

that it could
take it for granted as far as this question is concerned the total issue o f

shares is 190,000 and the only shares in MacDougall's name are 70,001, an d

there is none in Trite's name, although he is interested in the 70,001 .

To this observation it was Mr . Locke, not Mr . Madams, who

answered : "Yes, that is correct . " llr . llaclnnes ' s position was ,

as I would construe it, that he did not "want to concede any-

thing" ; he did not change it .
I refer also to the question of amending the pleadings wit h

such allegations as would enable the plaintiffs to sue as share -

holders ; it was urged that when the Court stated to Mr .

Machines that
there is no application to amend before me . In this ease, I have to take

the pleadings ,

he said :
No, I am not suggesting an amendment .

It does not follow from this statement made in the course of an

argument, wherein he maintained that in his opinion no amend-
ment was necessary that he should be later precluded fro m

requesting it, a fortiori when, as the record shows, almost imme -

diately thereafter he said :
Those defects in the proceedings, I say, may be co v ered by amendment ,

and the Privy Council so held. . . .

The application at the conclusion of the argument wa s

adjourned for a few days to enable the trial judge to consider th e

authorities . On the resumption of the hearing, without furthe r

preliminary discussion written reasons for judgment were give n

sustaining the objection and holding that the plaintiffs could not

maintain the action as framed . After delivering judgment Mr .

1taclnnes was advised by the learned trial judge that he woul d
hear anything he wanted to say about amendments . The Cour t

said this :
If you want to make an application to amend before I dismiss the action ,

I will of course hear what you have to say and what has to be said on th e

other side .

In reply Mr . _llaclnnes stated that without having received notice
(meaning notice of the original application) he was taken by
surprise and did not get the effect of his learned friend's argu -
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ment or of his Lordship's finding "in time to consider what
amendments could be made," he then added :

I would ask your Lordship to give me a short period of time to conside r
it in view of your Lordship's written reasons, whether it can be amended o r

not . I do not know whether an amendment could be made .

He thereupon asked for "two days to consider it . " This under
the circumstances narrated was a request so reasonable in it s

nature, involving no suggestion of hardship to the other side ,
that it should have been granted ; I can with the greatest respect

Macdonald, conceive of no good grounds for not acceding to it . I think th e
o s.a

	

fact is that in the subsequent discussion it was overlooked inad -

vertently by a trial judge who always displays the greatest car e
in deciding cases brought before him . Mr. Locke, on being asked
to state his position on this request, said :

I am going to oppose any amendment at this time .

He added that no truthful amendment could be made. I would

say that this was not a point for defendants ' counsel to decide .
Mr . Locke added that he was opposing any amendment . Mr.
llaclnnes, in addition to asking for two days to consider amend-
ing also pointed out that the action was partly heard on evidenc e
tendered by the other side without any opportunity being give n

to him to tender his evidence. His Lordship thereupon said :
I will dismiss the action with costs and let it go to the Court of Appeal .

I respectfully suggest that the request for an adjournment o f
two days to consider the question of amending was reasonabl e
and, with deference, in the interests of justice ought to have

been acceded to . I also think in view of the fact that the plead-
ings were departed from and evidence adduced to enable th e
judge to better determine, as he thought, whether or not thi s
action ought to be dismissed error justifying interference i s

disclosed.
Further, apart altogether from the foregoing consideration s

this Court has independent powers to permit an amendment o f
pleadings if the interests of justice require it .

I would allow the appeal, set aside the judgment dismissing th e
action and permit the plaintiffs to amend their pleadings as i n
Jlc]Iurray v. l or°thern R.W. Co. and Cumberland, supra . The
action may then proceed in the ordinary way with the facts deter -
mined by c the trial judge or jury. The question of futility is a
question of fact . It is for the judge or jury to say on all relevant
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evidence, if any adduced, whether or not it would be futile t o

request this company to convene a meeting of shareholders t o

decide that point . The company is before the Court as defend-

ant ; with proper allegations there could be no legal difficultie s

in the way of proceeding with the trial of the action : certainly

no such conclusion would be arrived at if the evidence discloses

that there is no merit in the plaintiffs' case and, as stated, I have
no opinion on that point ; on the other hand if merit is disclose d
a judge or jury with that fact established and other evidence

might reach a different conclusion .

MCQUARRIE, J .A. : I agree with the Chief justice that thi s

appeal should be allowed. The plaintiffs should be allowed t o
amend and the action proceed.

SLOAN, J .A . : I would dismiss the appeal for the reason s

given by my brother MCDONALD .

O'HALLouAX, J .A . : I would dismiss the appeal for the reason s

given by my brother MCDONALD .

MCDONALD, J .A . : The plaintiffs are minority shareholder s
in Pacific Coast Distillers Limited, a company with an issued

share capital of 190,000 shares. Defendant MacDougall is the

president and a director of the company and the holder of 70,00 1

shares, which shares, as it is alleged, he holds in trust fo r
defendant Trites . In the statement of claim it is alleged, to put

the matter briefly, that the defendant McDougall acting in hi s

capacities of president and director and as the solicitor of th e
company, and in breach of his fiduciary duty, connived wit h

defendant Trites in such manner and with the result that Trites ,
through the deliberate failure of the company to defend an actio n

brought by Trites to foreclose a mortgage held by him upon the
assets of the company, obtained a final order for foreclosure and

having obtained title to such assets, sold the same at a larg e
personal profit . For the purposes of this appeal—and for suc h
purposes only—it must be taken that these and all other allega-
tions in the statement of claim are true .

The plaintiffs Dora Levi and Sam Levi sue on behalf of them -
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selves and all other shareholders of the company, save defendant s

	

1941

	

MacDougall and Trites, for damages amounting to som e

	

LEVI

	

$200,000 .

ac

	

M-

	

Paragraph 42 of the statement of claim contains the followin g
DouGAEl;, allegation :

Txi'rES AND

	

plaintiffs
ACIFIC

	

The

	

did, prior to the issue of the writ herein and on or abou t

	

COAST

	

the 24th day of June, 1939, apply in writing to the said defendant compan y
DISTILLERS for permission to bring this action in the name of the said company an d

	

Iern .

	

permission was, on the 27th day of June, 1939, refused in writing, and th e

McDonald, JA . said company was added as a defendant herein .

In each of the statements of defence it is alleged that the state-

ment of claim is bad in law and discloses no cause of action .

On the opening of the trial before llunpnY, J. (and it is of
prime importance that we should consider with care what took
place before him) counsel for defence took the objection in lintine

that the statement of claim disclosed no cause of action and that
the action could not possibly succeed as laid . It is conceded
that he ought properly upon the question of law raised by him,

to have confined himself to the pleadings as they stood and h e
did I think make a mis-step by specifically referring to the lette r
of 24th June mentioned in paragraph 42 of the statement o f
claim as above set out . However, this mis-step, if it was such ,

was concurred in by the demand of counsel for the plaintiffs tha t
the letter go in as evidence . Thereupon the letter was marke d

as Exhibit 1 and the conlpnny 's letter in reply was then put i n
as Exhibit 2, without any objection from plaintiffs' counsel .

It will he convenient at this stage to set out these letters in full :
Exhibit 1 :

	

June 24th, 1939 .

Pacific Coast Distillers Limited ,

C/o A. Reg . MacDougall ,

solicitor, Marine Building ,

Vancouver, B.C .

Dear sirs :

I have been consulted by Miss Dora Levi and other shareholders of recor d

in your company relative to the liability of the company's president an d

director, A . Rey . MacDougall, in the matter of the mortgage proceeding s

which resulted in the loss of the company's property assets and undertaking .

The question of that officer's duty to the company as the company's solici-

tor has also been considered in connection with the above mentioned mortgag e

and I have been instructed to enquire whether your directors will authorize

the bringing of the appropriate action in the Courts without delay .

I must ask
y

ou to let me have your reply to this enquiry not later than
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Tuesday next the 27th inst ., so that my clients may take such further steps

	

C. A .

in the matter as they may be advised .

Exhibit 2 :

Stewart S . Tufts, Esq . ,

475, Howe Street,

Vancouver, B .C .

Dear Sir :

Yours truly ,

Stewart S . Tufts .

Vancouver, B .C . ,

June 27th, 1939 .

194 1
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I have been instructed to advise you that the directors of Pacific Coast

	

IirD •

Distillers Limited at a meeting held this day passed the following resolution : McDonald, J.A.
"Resolved that in the absence of any knowledge as to the reasons for the

action mentioned in the letter of Stewart S. Tufts dated June 24, 1939, an d

being unaware of any justification for such action, the authority requested

by the said Stewart S. Tufts be hereby refused ."

I am, yours truly ,

W. H. Burgess ,

Secretary.

Exhibit 1 speaks for itself. It is obviously not such a demand
as the law requires, and makes no mention whatever of defendant
Trites .

In addition to these letters the learned judge also considere d
as evidence an admitted statement of fact, viz . : that of 190,000
issued shares of the capital stock of the company, defendan t
]IacDougall was the registered holder of only 70,001 shares . I t
is not necessary, I think, here to set out in detail everything tha t
was said by judge and counsel in this regard, but to my mind it
is clear beyond peradventure that the learned judge was led to
believe (as is no doubt true) that the facts are as stated and tha t
on the question of what evidence was available to prove a demand
upon the company for leave to sue in the company's name and a
refusal to comply with such demand, there was no evidence othe r
than such as is contained in the letters, Exhibits 1 and 2. The
learned judge stated in open Court when reading his reasons fo r
the conclusions which he had reached :

Admittedly I take it from what occurred at the hearing the only evidence

that can be adduced to substantiate said paragraph [42] consists o f
Exhibits 1 and 2 .

Surely plaintiffs ' counsel having failed to challenge that state-
ment or the judge's statement made at an earlier stage of th e
proceedings that
the total issue of shares is 190,000 and the only shares in MacDougall's nam e
are 70,001, and there are none in Trites' name,

6
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must be taken to have admitted the correctness of these state-

ments. To hold otherwise would be to allow counsel to play fas t

and loose with the Court, and I think he ought not to be hear d

to suggest before us that he might have been able had the trial

proceeded to its conclusion, to controvert these facts by othe r

evidence, and this in face of the fact that nothing is pleaded t o

support the admission of other evidence . He makes not th e

slightest suggestion before us as to what such other evidenc e

might be. The situation is not identical with, but bears som e

similarity to that which arose in Spencer v . Field, [1939] S.C.R .

36, where the well-known case of Scott v . Fernie (1904), 11 B .C .

91 was approved .

Upon the above state of the matter, the learned judge hear d

lengthy argument during which plaintiffs' counsel was given th e

opportunity to ask for an amendment to his pleading . He asked

for no amendment and elected to rest upon his pleading as i t

stands. During the argument many of the well-known authori-

ties were discussed and on a Thursday evening the learned judge

stated that the point of law in question being of great importanc e

he would consider the matter and give his opinion on the follow-

ing Monday, whereupon counsel might consider their respectiv e

positions . On the following Monday judgment was pronounced

to the effect, putting the matter briefly, that the statement of

claim was bad in law and disclosed no cause of action in thes e

plaintiffs . The learned judge went on to say that even if he

should be wrong in so holding, nevertheless the action could not

possibly succeed because defendant MacDougall was not the

holder of a majority of the issued shares of the company. Argu-

ment then ensued at some length but as pointed out above, plaint-

iffs' counsel took no exception to the learned judge's statement

of the facts. In the result the learned judge, acting under th e

powers contained in marginal rules 281, 282 and 283, dismisse d

the action .

The rules in question are to the following effect ;

1. No demurrer shall be allowed.

2. Any party shall be entitled to raise by his pleading any point of law ,

and any point so raised shall be disposed of by the Judge who tries th e

cause at or after the trial ; provided that . . . by order of the Court or

C. A .
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Judge . . . , the same may be set down for hearing and disposed of a t

any time before the trial .

3 . If, . . . , tile decision of such point . . . substantially dis-

poses of the whole action, . . . , the Court or Judge may thereupon

dismiss the action . . . .

Objection is taken before us that plaintiff s' counsel was taken

by surprise on the trial, that the learned judge had no authorit y
under the above rules to do what he did, but that he was oblige d

on the demand which was made by plaintiffs' counsel, to hav e
proceeded to hear the whole of the evidence no matter at what
expense to the parties, and no matter how protracted the trial
might be. In my opinion the learned judge adopted a course
not only within his authority but pursuant to his duty .

So far as any question of surprise is concerned, for my part ,
having regard to what took place at the trial and after the
adjournment, I am unable to take this complaint seriously. As
to the trial judge's powers, I think the rules above cited were
enacted for the very purpose for which they were used in thi s
case and that there is no substance in the argument that, sinc e
demurrers have been abolished, the only way to raise a point o f
law is by substantive motion on formal notice . It is true, of

course, that pursuant to the proviso in rule 282 such a motion

may be made (in fact such motions frequently are made) bu t
there is nothing in the proviso to prevent the trial judge, in th e
absence of any such motion, from adjudicating as he did.

If I am right so far, it only remains to consider whether th e
learned trial judge reached the right conclusion upon the apposit e
law. The neat point at issue is as to just what in this form of
action, the plaintiff must allege. Briefly stated, it is an essential
element or ingredient of this particular type of class action,
that it be alleged that there has been a refusal to sue, by the
shareholders of the company in meeting assembled or that the
holding of such a meeting would be futile, by reason of th e
defendants being majority shareholders. I can see no good
purpose to be gained by reviewing at length the authorities whic h
have been so often canvassed since the decision in Foss v. Har-
bottle (1843), 2 Hare 461. As early as 1875 Chancellor Spragge
considered the matter very fully in McMurray v. Northern R.W .

Co. and Cumberland (1875), 22 Gr. 476, and it must be par-

C. A .
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ticularly noted that the learned Chancellor 's judgment wa s
delivered on a demurrer . Having reviewed the authorities whic h
had followed the decision in Foss v . Ilarboltle his Lordship

expressly said at p . 503 :
My opinion, therefore, is, that the allegations in the bill, as they stand ,

do not show sufficient reason for this suit being instituted by a shareholder .

It has throughout all the years been held that the plaintiff in thi s
particular sort of action must allege and prove as was said by
the late Chief Justice MACDONALD in Rose v . B.C. Refining Co .

(1911), 16 B .C. 215, at 219-20 :
If the transaction were one which could be ratified by the shareholders ,

then it is quite clear that under no circumstances could these appellant s

[the plaintiffs] succeed ; if, on the other hand, the transaction was fraud-

ulent or ultra vvres, the appellants were entitled to bring this form of action

only after the company had refused to take one, or where it appeared that

it would be idle to apply to the company to take action .

The learned Chief Justice obviously here referred to the ver y
common ease such as Cook v. Decks (1916), 85 L . J .P.C. 161 ,
where the defendants held three-fourths of the issued shares of
the company. Having regard to the authorities cited to th e
Court it is equally clear that the learned Chief Justice in speak-

ing of the company meant the shareholders of the company i n

open meeting duly assembled . At this point one might agai n

refer to the judgment in McMurray v . Northern R .W. Co. and

Cumberland, supra, where the learned Chancellor at p . 502 said :
I must be able to see from the allegations in the bill that it would b e

futile to ask. . . .

It is objected on behalf of plaintiffs that paragraph 42 of th e
statement of defence of defendant MacDougall is not sufficien t
in its terms to raise the point of law relied upon by defendants .
A simple answer to this of course is that it is not necessary t o
plead points of law at all . In any event the pleading in para-
graph 42 of the statement of claim in my opinion is wide enoug h

to include any point of law upon which defendants propose to

rely.

It is further said that the making of the request was a con-

dition precedent to the plaintiffs' right to sue and that th e

defendants therefore if intending to rely upon the want of suc h

request were bound under rule 210 to so distinctly specify thei r

intention in their pleading . It is clear, I think, that the making
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of such request is not a condition precedent . The making of a
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proper request is, as stated above, an essential element in the

	

194 1

constitution of a cause of action . The matter is fully dealt with

	

LEVI

in the Annual Practice, 1940, at p . 365 .

	

v .

MAC -
As to the alternative application of appellants' counsel for DOUCALL,

leave to amend his pleadings, I think this ought not to be allowed . pi;cFr e
There are only two amendments which I can conceive to be COAS T

DZSTULE& s
possible under the circumstances . If plaintiffs seek to allege that

	

â

the respondents MacDougall and Trites are majority shareholders meDo ala,
J A

in the defendant company they are met by the difficulty that any

such statement is contrary to the known facts . If they seek, on

the other hand, to set up an allegation to the effect that othe r

shareholders in the company are dominated by the defendant s

MacDougall and Trites, then counsel for the appellants is me t

with the difficulties arising from what took place on the hearing .
To wit :

THE COURT : Mr . Atacinnes, you know it was stated in argument, although

I have not this proved before me, but it was stated that these defendant s

have only 70,000 of the 190,000 shares : unless you can suggest some othe r

shareholders are being dominated by them you cannot amend this at all .

Maclnnes : On that point of law, rightly or wrongly I am convinced tha t

this action stands irrespective of the shareholders so far as that is con-

cerned, because of the finding in Cook v . Deeks that shareholders couldn't

ratify the taking of company property .

Not having asked for an amendment below I think it is not open

to counsel to ask it from us on this appeal .
Upon the whole case I am of opinion that the learned tria l

judge reached the right conclusion and that the appeal should be

dismissed with costs here and below .

Appeal dismissed, Macdonald, C .J .B.C. and

NeQuarrie, I.A . dissenting .

Solicitor for appellants : Stewart S . Tufts .ts .

Solicitor for respondent MacDougall : C. IJ. Locke .

Solicitor for respondent Trites : J. R. Nicholson.

Solicitor for respondent Pacific Coast Distillers Lim i

W. S. Lane .
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C . A . NATIONAL TRUST COMPANY LIMITED v . THE
1940

	

C H R I S T I A N COMMUNITY OF UNIVERSAL
Dee. 13 . BROTHERHOOD LIMITED AND THE BOARD OF

REVIEW FOR THE PROVINCE OF BRITIS H
COLUMBIA. (No. 2) .

Costs—Taxation—Appeal—Appendix N—Difieult points of law involved —
Column 3.

On an application that the costs of appeal and of the Court below be taxe d
on a higher scale than otherwise applicable :

Held, that on a general view of this ease and more particularly because o f
conflicting decisions and a somewhat unsettled state of the law, it ough t
to be regarded as one "where difficult points of law are involved" and i t
was directed that the costs be taxed under Column 3 of Appendix N .

-MOTION. by appellant The Christian Community of Universa l
Brotherhood Limited for an order that the costs of the tw o
appeals on appeal (reported, 55 B .C. 516) and in the Court
below, be taxed under Column 3 of Appendix N of the Rules o f
Court . Heard by MACDONALD, C.J.B.C., MCQT'ARR1E and
O'HALLORAN, JJ.A. at Vancouver on the 13th of December ,
1940 .

McAlpine, K.C., for appellant .
W. S . Owen, for the Board of Review.
Hossie, K.C., for respondent .

Cur . adv. volt .

13th December, 1940.

MACDONALD, C.J.B .C. (per curiam) : We are not precluded
from the decision in Canada Rice Mills Ltd. v. The Union
Marine and General Insurance Co . Ltd . (1939), 54 B.C. 10
from acceding to this motion for an order that the costs of th e
two appeals on appeal and in the Court below should be taxe d
on a higher scale than otherwise applicable . We think on a
general view of the case and more particularly because of con-
flicting decisions and a somewhat unsettled state of the law tha t
it ought to be regarded as one where difficult points of law wer e
involved. We would, therefore, direct that the costs be taxe d
under Column 3 .

Motion granted .
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TURNER'S DAIRY LIMITED ET AL. v . LOWER MAIN-
LAND DAIRY PRODUCTS BOARD ET AL .

Natural Products Marketing (British Columbia) Act—Order in council—
"Scheme" to regulate marketing of milk—Constitution of Lower Main -
land Dairy Products Board—Orders of board—Providing for equaliza-
tion of return to milk producers—Validity of orders—R.S .B.C. 19 .56 ,

Cap . 165 .

Linder the provisions of the Natural Products Marketing (British Columbia )

Act the Lieutenant-Governor in Council passed an order in counci l

creating a scheme to regulate the transportation, storage and marketing

of milk within the lower Fraser Valley area, and constituted a boar d

known as the Lower Mainland Dairy Products Board to administer th e

scheme, and the defendants Williams, Barrow and Kilby were made th e

members thereof. The Milk Clearing House Limited was incorporated

by the milk producers of the area and the board designated the Clearin g

House as the "agency" through which the milk produced is to be mar-

keted. The board passed by-laws or orders which are compulsory upon

the Clearing House, the producers, the dealers and manufacturers withi n

the area . In an action by certain producers against the said board, th e

Milk Clearing House Limited and Williams, Barrow and Kilby, they set

out that there are two markets for milk, namely, the fluid-milk marke t

and the manufacturing market, that the price for the fluid market is

substantially higher than the price paid for milk on the manufacturin g

market, that there is a large excess of milk produced in said area ove r

and above the requirements for the fluid market, that the purpose an d

intention of the orders of the said board are to provide for equalizatio n

of returns to all the farmers producing milk for sale in said area, tha t

the orders were not made bona fide by the board but constituted a

colourable attempt to disguise the true purpose of the said board which

is to provide for the equalization of returns to all farmers producin g

milk in said area, the effect of said orders being to take from the pro-

ducer supplying the fluid market a portion of his real returns and t o

contribute the same to other producers for the purpose of equalization ,

and the so-called sales and resales by the agency are colourable and th e

orders of the board are ultra wires of the board. It was held on th e

trial that the board by the orders in question sought to accomplis h

indirectly what the law had disclosed they could not do directly, and

that the declarations and injunctions as sought in the prayer of th e

statement of claim should be granted .

Held, on appeal, affirming the decision of MCDoNALD, J . (MACDONALD,

C.J.B .C. dissenting), that under cover of a broad scheme to regulat e

the milk industry the appellant board embarked upon a plan which i n

its reality results in an indirect tax . The impugned orders sought to

conceal their true scope and effect and were a colourable use of the

board's powers . The board attempted to do an illegal act under colou r

of a lawful authority.

C . A.

194 0

Nov . 27 ,
28, 29 ;

Dec. 2, 3 ,

194 1

Jan . 28 .
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APPEAL by defendants from the decision of McDoNALD, J .
in an action for a declaration that orders 11 to 15 inclusive, of
the Lower Mainland Dairy Products Board are ultra vires and

not binding on the plaintiffs, who are milk producers ; for an

injunction restraining the board from taking steps to compel th e
plaintiff to comply with the provisions of said orders ; for an

injunction restraining the Milk Clearing House Limited from

acting as the designated agency pursuant to said orders ; for a
declaration that the Milk Marketing Scheme of the Lower Main -
land of British Columbia, established by order of the Lieutenant-
Governor in Council, and in particular clause 10 (d) thereof, is

ultra vires, and for an injunction restraining the Lower Main-
land Dairy Products Board from exercising any of the power s
purporting to have been invested in it by said scheme. By the

Natural Products Marketing (British Columbia) Act th e

Lieutenant-Governor in Council is empowered to establish
marketing boards and to inaugurate schemes for the regulation o f
marketing of natural products in the Province . The defendant

board was so constituted with extensive powers as set out in th e
scheme. Under the powers so conferred, the board enacted the
orders attacked in this action in August, 1939. On the trial it
was held that the orders complained of were ultra vires the mar-
keting board and plaintiffs were granted the relief sought .

The appeal was argued at Vancouver on the 27th, 28th an d

29th of November and the 2nd and 3rd of December, 1940 ,
before MACDONALD, C .J.B.C., SLOAN and O ' HALLORAN, M . A .

Locke, K.C., for appellants : The Natural Products Marketing

(British Columbia) Act was held infra vires the Legislature b y

Shannon v. Lower Mainland Dairy Products Board (1938), 107

L.J.P.C. 115. The scheme is authorized by the Act and was

upheld by the trial judge. The orders attacked are within the
power vested in the marketing board by the scheme . This in

itself ends the matter. The fact that some producers of milk

receive less for their product and others more cannot affect th e
matter, nor can motives of individual members of the board in
doing what is expressly authorized by statute, invalidate th e

orders. Two Acts were passed, first the Milk Act designed t o

C . A .
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insure a supply of clean milk, and then the Natural Products

	

C . A--
Marketing (British Columbia) Act designed to control and

	

1940

regulate the manner in which milk shall be marketed and insure TuRzER, s
a fair return to producers of milk. The judgment appealed from DAIRY LL TD .

ET

declares orders 11 to 15 inclusive to be ultra vices the board . This
is incorrect, as shown by examination of the legislation, scheme

llalti I .
Z°`°ER

~ND

and orders. Order 11 provides for the licensing of producers DAIRY

and dealers and the agency designated by the board to purchase 1303ROARDE

E
TT

A
~ designated

the milk produced. This is authorized by the Act and is settle d

by the decision in Rex v. Hoy's Crescent Dairy, Ltd. (1938) ,

53 B.C. 321. Order 12 designates the Milk Clearing Hous e

Limited as the agency to market the regulated product and i s

authorized by the Act and the scheme. Order 12 is the penalty
order and provides that any person guilty of a breach of an y

order shall incur penalties imposed by the statute or the scheme .
This is authorized by the Act and the scheme . Order 14 regu-
lates and controls in all respects transporting and storing the
regulated product pursuant to powers vested in the board by th e

scheme. Order 15 is the general regulation order passed under
the powers vested in the board by section 10 of the scheme . The
Act authorizes the Lieutenant-Governor in Council to vest in th e

board power to fix prices, both maximum and minimum, at
which the regulated product or any grade or class thereof ma y

be bought or sold in the Province . On the contention that
the defendant board sought to accomplish indirectly what the law had dis-

closed they could not do directly,

it is submitted that the learned trial judge has misconceived th e

point in the case : see Turner's Dairy Ltd. et al . v. Williams

et al . (1940), 55 B.C. 81 ; Gallagher v. Lynn (1937), 106

L.J.P.C. 161, at p . 163 ; Home Oil Distributors Ltd . v. Attorney -

General of British Columbia (1939), 54 B.C. 48, at pp. 67-8 ;

[1940] S.C.R. 444, at pp. 446-8 ; Assam Railways and Trading

Co. v. Commissioners of Inland Revenue, [1935] A.C. 445. The
expression made use of in the reasons for judgment is extracte d
from eases decided in the Privy Council dealing with questions

affecting the respective legislative fields of Dominion and Pro-
vincial Parliaments. Neither these cases nor the quoted expres-
sion are applicable to any issue in the present case . As to the
judgment against Williams and Barrow, they are not proper or



106

	

BRITISH COLUMBIA REPORTS .

	

[Vol

C.A .

	

necessary parties to the action and the action should fail by
1940 reason of the provisions of section 9 (c) of the Natural Product s

TURNER'S Marketing (British Columbia) Act. These defendants hav e
DAIRY LTD. acted strictly within the powers and pursuant to the obligation s

ET AL .
r,

	

imposed upon them by the Act and scheme . Even if you look a t
LOVER the evidence of Williams and Barrow it does not justify the

MAINLAN D
DAIRY judgment given : see Larson v. Boyd (1919), 58 S .C.R. 275, at

PRODUCTS
280. If at all, the evidence is only admissible when the order sBOARD ET A AL. P .

are subject to different constructions : see Craies's Statute Law,

4th Ed., pp. 121-3 ; River Wear Commissioners v . Adamson

(1877), 2 App. Cas. 743, at p . 763 ; Scott v . Corporation of

Tilsonburg (1886), 13 A.R. 233, at pp. 237-8 ; In re Barclay

and the Municipality of Darlington (1854), 12 U .C.Q.B. 86, at
p . 92 ; Westminster Corporation v . London and North Western

Railway, [1905] A.C. 426 ; McGee v. Pooley (1931), 44 B.C .
338, at p. 349 . Municipal cases are restricted to municipalities :

see Rex v . Electricity Commissioners. Ex parte London Elec-

tricity Joint Committee Co. (1920), [1924] 1 K.B. 171, at p .
193 ; Rex v. Nat Bell Liquors Ltd. (1922), 37 Can . C.C. 129 ,
at p. 148. Costs were awarded against Williams and Barrow,
but there is not a finding of bad faith and the section of the Ac t

as to costs applies .

J. W. deB. Farris, K.C., for respondents : Tests of what con-
stitutes a sale are mentioned in Rex v. Canada Rice Mills Ltd.

[1940] 1 W.W.R. 302, at p . 304. That Parliament cannot do

indirectly what it cannot do directly see Board Trustees Leth-

bridge Northern Irrigation District v . Independent Order of

Foresters, [1940] 2 D.L.R. 273, at p. 280. Neither is this

method open to Parliament's creatures : see Attorney-General

for British Columbia v. Macdonald Murphy Lumber Co . ,

[1930] A.C. 357 ; In re Insurance Act of Canada, [1932] A.C .

41. On the defendants' contention that if the board has powe r

to pass the orders the intent of the board is immaterial see Attor-

ney-General for Ontario v . Reciprocal Insurers, [1924] A .C .

328, at p. 341 . The purpose, intent and effect of the Legislature

may be obtained by evidence of the history of the legislation : see

Attorney-General for Alberta v . Attorney-General for Canada

(1938), 108 L.J.P.C. 1, at p. 6 ; In re Insurance Act of Canada .
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[1932] A.C. 41. It is the same old attempt in another way :

	

C.A.

see Attorney-General for British Columbia v . Macdonald Murphy

	

1940

Lumber Co ., [1930] A.C. 357 . The conduct of the Government
ThRxER' s

after the enactment is accepted as evidence of intent : see Ladore DAIRY LTD .

v. Bennett, [1939] 2 W.W.R. 566 ; Proprietary Articles Trade
EVAL.

Association v. Attorney-General for Canada, [1931] A.C. 310 .
MAINLEAN D

Evidence of the members of the board on discovery is admissible : DAIRY

see .Turner's Dairy Ltd . et al . v . Williams et al . (1940), 55 B .C. BOARD E
T ORODET A

AL.

81, at pp . 95 and 97 ; In re United Buildings Corporation and

City of Vancouver (1913), 18 B .C. 274, at 288 ; Fells v . Bos-

well et al . (1885), 8 Out . 680 ; Scott v . Corporation of Tilson-

burg (1886), 13 A.R. 233, at pp. 237 and 249 ; Re Campbel l
and Village of Lanark (1893), 20 A.R. 372 . They cannot exer-
cise their powers for a different purpose : see Municipal Counci l

of Sydney v . Campbell, [1925] A.C. 338 . As to statutory bodie s
less highly organized than city or municipal councils see West-

minster Corporation v. London and North-Western Railway

(1905), 74 L .J. Ch. 629 ; McGee v. Pooley (1931), 44 B .C.
338. As to the argument that the evidence is an attempt t o
interpret a written document see Assam Railways and Trading

Co. v. Inland Revenue Commissioners (1934), 103 L.J.K.B.
583. On the facts proved the board is acting not only outsid e
its statutory powers but beyond the powers of the Legislature .
They cannot deny a citizen the right of access to the Court fo r
attacking the Legislature, or access to the evidence : see Elec-
trical Development Company of Ontario v . Attorney-General for

Ontario and Hydro-Electric Power Commission of Ontario ,

[1919] A.C. 687, at p . 693 ; Smith v . London (1909), 20 O .L.R.

133, at p . 153 ; Ottawa Valley v . Attorney-General of Ontario ,

[1936] 4 D .L.R. 594, at p . 603 ; Independent Order of Foresters

v. Lethbridge Northern Irrigation District, [1938] 2 W.W.R.
194, at p . 211 ; Steen v . Wallace, [1937] 3 W.W.R. 654. In
pith and substance the Act is taxation : see Halifax City v. Nova
Scotia Car Works, Lim . (1914), 84 L .J.P.C. 17. That this i s
indirect taxation see Lower Mainland Dairy Products Sale s
Adjustment Committee v . Crystal Dairy Ltd. (1932), 45 B.C.
191, at 193 ; [1933] A.C. 168 ; Attorney-General for British
Columbia v. Canadian Pacific Ry . Co., [192i] A .C. 934 ; Rex
v . Caledonian Collieries, [1928] A.C. 358 .
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Cur. adv. melt .

28th January, 1941 .

MACDONALD, C.J.B.C . : First some preliminary observations .

In the formal judgment under review it is declared that order s
numbered 11, 12, 13, 14 and 15 of the appellant Lower Mainland
Dairy Products Board are ultra vires, that two members of the

board, its servants or agents, be restrained from compelling th e

respondents to comply with their provisions and that appellan t

Milk Clearing House Limited be restrained from acting as th e
designated agency pursuant to the orders . No claim was made

in the prayer for relief in respect to order 11 and it was concede d
at the hearing, as I recall it, that it was included in the judgmen t
by error. Order numbered 12 designates appellant Milk Clear-
ing House Limited as the agency to market the regulate d

products . This is authorized by section 5 (a) of the Act and by

10 (a) of the scheme later referred to : number 12 a penalty
order is authorized by section 5 (e) of the Act and by section

10 (k) of the scheme. No objection was taken, as I understoo d

counsel, to the validity of these two orders : the right to designate

an agency and to impose penalties is clear ; it was contended,

however, that the agency designated, viz ., appellant Milk Clear -

ing House Limited, was a colourable device or a mere sham . As

to order 14, known as the "Base and Quota Order," in so far a s
"base" is concerned, having reference to the amount of milk a

farmer produces on an average for a certain six months' perio d

respondents' counsel said at the trial "that is a legitimate regula-
tion that every one agrees with." We are therefore only con-
cerned with order 14 (in part), all of order 15, and the type o f

agency referred to in the Act and in order 12 .

The controversy herein relates therefore to the validity o r

otherwise of two orders promulgated by appellant Lower Main -
land Dairy Products Board constituted by His Honour th e

TURNER' S
DAIRY LTD .

ET AL .

C .A.

	

Locke, in reply, referred to Clerk & Lindsell on Torts, 9th Ed . ,
1940 21 ; Charrington, & Co. v. Wooder (1913), 83 L .J.K.B. 220, a t

p. 224 ; Phipson on Evidence, 7th Ed ., 582 ; Re Fenton v .

County of Simcoe (1885), 10 Out . 27, at pp. 40-41 ; Credi t

v.

	

Fancier v . Board of Review, [1940] 1 D .L.R. 182 .
LOWER

MAINLAND
DAIRY

PRODUCT S
BOARD ET AL.
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Lieutenant-Governor in Council to administer a scheme regulat-

	

C . A.

ing the marketing of dairy products (also established by the

	

194 1

Lieutenant-Governor in Council) in the lower Mainland of TuRVER, s
British Columbia pursuant to the Natural Products Marketing DAIRY LTD.

ET AL .
(British Columbia) Act, R .S.B.C. 1936, Cap . 165. This Act

	

v .

with detailed provisions outlining the powers of the Lieutenant-
iYI

LOWER
AINLA\'D

Governor in Council (section 4) and of the appellant board DAIRY

created by it section 3 was declared valid b the Judicial
PRODUCTS

(

	

)

	

by

	

BOARD ET

	

AL.

Committee in Shannon v. Lower Mainland Dairy Product s

Board, [1938] A.C. 708 .

It was this board, so constituted and endowed with power s
under an intra vires Act that passed the orders held to be ultra
vires . Obviously if the board kept within the four corners o f
the "additional powers" conferred by section 5 and if the power s
contained in the scheme devised by His Honour the Lieutenant -
Governor in Council and vested in the board by section 4 are
within Provincial authority no debatable question should aris e
unless considerations, later referred to, raise, not fanciful, bu t
substantial questions of law and of fact .

It was held, as I interpret the reasons for judgment of th e
learned trial judge, that although on their fair grammatical con-
struction the orders are "plain on their face" the Court shoul d
inquire "as to the motives which actuated the members of th e
board in passing the orders," or as put in another place "as t o
what was the purpose of the members of the board in passing th e
orders." That inquiry was made, inadmissible evidence in m y
opinion was received and colourful language employed by counse l
for respondents in attacking the chairman of the appellant boar d
which, if justified at all, should have been applied to the Legis-
lature and to His Honour the Lieutenant-Governor in Council ,
the real authors of all that occurred, and the conclusion reache d
by the trial judge that one feature of the scheme or rather of th e
orders (the scheme was held to be valid) viz., the appointment o f
appellant Milk Clearing House Limited as an agency, was "a n
imposing facade," "a mere sham" and that two members of th e
board "overstretched their hands" doing violence to the lega l
maxim "Quando aliquid prohibetur es directo, prohibetur at pe r
obliyuum . " It is a sound legal principle that when anything is

Macdonald,
C.J.B.O.
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TURNER ' S
DAIRY LTD .

ET AL .
V.

LOWER
MAINLAND

DAIRY
PRODUCTS

BOARD ET AL.

C . A. prohibited directly, it is also prohibited indirectly ; if, however ,
there are no facts to which the maxim can adhere it is of no

utility here. The appellant board was not prohibited directly
from doing any single act outlined in the orders declared to b e
ultra vires ; it might, with deference, possibly apply to the trial
Court : it cannot do indirectly what it cannot do directly, viz . ,

prevent a board legally constituted from passing orders legall y

authorized.

Macdonald,
It was also found by the trial judge tha t

C .J .B .C . the real purpose and effect of the impugned orders [inasmuch as some pro-

ducers of milk supply one market and others another market] [was], . . .

to take from the producer supplying the fluid market a portion of his rea l

returns and to contribute the same to other producers for the purpose, of

equalization [and that being so] . . . I am satisfied the orders canno t

stand.

It will be found upon later examination that this, with respect,

is not so ; however the suggestion appears to be, that because of

this "real purpose" an indirect tax beyond Provincial authorit y

was imposed. Neither the trial judge nor counsel for respondent s
stated explicitly that a public body with delegated powers to d o

so for a public purpose imposed a tax : a direct statement i s

avoided . My brother O'HALLORAN for example in his reason s

states "in substance they create an indirect tax" ; my brother

SLOAx "in their real purpose and effect" they `" impose an indirect

tax" while respondents ' counsel in his factum states "in pith

and substance" it is taxation.
Certainty is a feature of taxation legislation : the language

employed must be clear and unambiguous . Here it is said to

have been imposed in an impossible way, viz ., by indirection o r

by implication ; no one points to any language anywhere in the

Act, in the scheme, or in the orders, unambiguous or otherwise,

imposing a tax : hence the submission must be that unambiguous
words, or in fact any words at all directly revealing or indicatin g

a tax are unnecessary ; it is enough if in substance a tax i s

imposed by, I assume, the orders, because by no ingenuity can it

be found in the Act . I can understand one saying that "in sub -

stance" certain words mean thus and so : where however no
words can be found remotely indicating that the subject-matte r
referred to is taxation it is impossible to say that "in substance "

it is taxation. These orders, in my opinion, either reveal a tax
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or they do not : there is no middle ground : if they do, I venture

	

C. A .

to think that never before has a taxing statute been so curiously

	

194 1

and loosely worded .

	

TURNER' S

This conclusion, viz., that the board was either given powers DAIRY Lrn .
ET AL.

of taxation and exercised them, or exercised powers of taxation

	

v.

ex mero motu, an obvious impossibility ,., is based upon the decision mL
AIL.~ D

OWER

of the Judicial Committee in Lower Jlainland Dairy Products DAIRY

Sales Adjustment Committee v. Crystal Dairy Ld., [1933] A.C . BOARD Efi
oA%,T T

A
S
L .

168. There a dairy products sales adjustment Act enacted in Macdonm

1929 by Cap. 20 was considered ; it was held ultra vices inas- aas.c.

much as a public body, a "`committee of adjustment" was created

and made certain levies in the manner set out in, and as author-

ized by, the Act itself. These levies were held to be taxes . I

shall later show why it was called a tax and point out the wholl y

different situation with which we are concerned . Were it not for

that decision the present action, in my judgment, would not have

been brought ; the trial judge referred to it : the judgment i s

based upon it . The case put forward is that by the impugned

orders (it cannot be said by the Act as it is intra vices) an attempt

was made to circumvent that decision, as if that mattered, s o

long as powers conferred on the Legislature, not by the Court s

but by the British North America Act, an Imperial statute, were

utilized . It is enough to say that none of the powers thus con-

ferred, made use of in enacting the orders was destroyed o r

declared beyond Provincial competency by the Crystal Dairy

case : they relate to property and civil rights . It is a contradic-
tion in terms to say that if on their fair construction the orders
are found to be clearly authorized by the Act and as the tria l

judge correctly found by a valid scheme they can be read a s

doing something other than the plain intendment of the word s

suggest . The words of the present Chief Justice of Canada i n
Attorney-General for Ontario v . Reciprocal Insurers (1924), 9 3

L.J.P.C. 137, at 141, where he stated that granted there is a n
absolute jurisdiction the words of a statut e
must take effect according to the proper construction of the language in

which they are expresse d

are applicable to these orders .

By the orders it is submitted apparently—and if I appear t o
be indefinite it is because, apart from the maxim referred to, no
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concrete propositions of law were put forward—that the appel-
land board "in substance " did what the "committee of adjust -

C. A.

1941

ment" did under the 1929 B.C . Stats ., Cap. 20, viz ., impose an

indirect tax . Of course if this Act or the orders are similar i n
TURNER'S

DAIRY LTD .
ET AL .

v .

	

form or even in substance to what will be referred to hereafter as
LOWER the 1929 Act declared to be ultra vires the inquiry is at an end.MAINLAND

	

q
DAIRY It is not boldly stated that an examination of that decision by th e

PRODUCTS
BOARD ET AL. methods lawyers properly follow, viz., by reading it, coupled with

an examination of the present Act the scheme and the orders wil lMacdonald,
ca .B .c . disclose an indirect tax . That process of ratiocination is not

followed ; questions of alleged cola-arability were introduced at

the trial ; evidence was taken, not to clear up ambiguities or t o
show "in substance" what the orders meant but to show, strangel y
enough, that something entirely proper occurred, viz ., an attemp t
(I think a successful attempt) in drafting the Act, the scheme,
and the orders to avoid conflict with the Crystal Dairy decision
and to avoid the imposition of a tax . I do not understand how
that proper use of legislative authority can be made the basis o f

an action. We know conflict with the Crystal Dairy decision was

avoided by the Act : it is infra vires : I doubt if it was suggested
to the Courts that it was so drawn that an indirect tax might i n

some way find shelter under it . That being so—the Act author-

izing the orders being intro vires, it is seriously submitted that

if the orders are literally, grammatically, in fact and in substance ,

within the four corners of the Act and an authorized schem e
established by the Lieutenant-Governor in Council and relate t o

Provincial matters there is still a further question to discuss . I t

is not said in the reasons for judgment that these orders placed

beside that decision must be regarded as bad : yet that is the

result. In Edwards v . Hall (1855), 25 L .J. Ch. 82, at 84, Cran-

worth, L .C. said :
I never understood what is meant by an evasion of an Act of Parliament ;

either you are within the Act of Parliament or not . . . . If you are no t

within it, you have a right to avoid it, to keep out of the prohibition ; if you

are within it, say so, and then the course is clear .

This language is equally applicable to the orders and to a decisio n

by the Courts : one is either within or outside their purview .

These orders in their practical results, it is said, accomplis h

what was condemned by the Judicial Committee in tie Crystal
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Dairy case ; that, with respect, is not so. It was not there

	

C . A .

decided that orders such as we are concerned with must neces-

	

194 1

sarily be ultra vires, nor was any marketing policy condemned ; TURNER' S

it was confined to an inquiry whether or not the 1929 Act with DAIRY
A

.LT
DL

.

its set-up, not this Act and orders with a different set-up, imposed

	

v.

an indirect tax. The orders are not objectionable in form—that
LOWER

DlasNr,g`v
appears to be conceded—nor I would add in substance ; they are DAIR Y

PROD CTS
authorized and relate to subjects within Provincial powers : on BOARD ET AL.

their face as the trial judge intimates they are plain . But the Macdonald.

"face," we are told, is really a mask : remove the mask and an C.J .B .C.

indirect tax is revealed but not to the naked eye ; it is said to be

revealed, with respect for other views, by, I fear, a process of

fallacious reasoning. We cannot find anywhere in the orders o r

elsewhere indicia of taxation .

I referred to the need of unambiguous words. It is impossible

to find a tax unless the Legislature by an Act imposes it, or dele -

gates that right to a public body. It was not contended that th e

appellant board is a public body or if it is that the Legislature,

as in the 1929 Act, delegated to it authority to impose levies ; yet

some public body, with delegated powers, whether the Clearin g

House Limited or the board must exist before taxation can b e

found. We have the benefit of many constitutional cases deter -

mining whether or not a tax exists and if so whether direct o r

indirect but none I am aware of decides that a tax may be foun d

without the use of any language whatever relating to that sub-

ject . Clearly unless a board has independent powers of its ow n

volition to impose a tax—and it has not—it is necessary to fin d

words in the Act giving it powers to tax . If the board attempte d

to impose a tax it would be acting beyond its authority but tha t

case is not put forward .

Ever since Joseph went up from Galilee to Judea to be taxe d

(St. Luke, chap . 2, verses 1-5) in fact long before (II. Kings ,

chap. 23, verse 35) a tax has always been imposed by sovereig n

authority, in that instance Cesar Augustus . Only a sovereign

power possessing that right can delegate it to subordinate bodie s

like municipalities or boards . If it is not delegated these sove-

reign powers cannot be exercised by subordinates . The Legis-
lature as a sovereign body has the right to tax by appropriat e

s
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measures ; it did not take that right by this Act much less confer
1941

	

it on the appellant board . We need not consider the question of

TuRNER's direct or indirect taxes : the point is have we a tax at all ?
D

EzLT D.

	

In the 1929 Act itself the Legislature did delegate or confe r
v .

	

the power to tax on an "adjustment committee" and as it was
LOWER

MAINLAND found that it levied an indirect tax the Act was held invalid .

PRODUCTS Section 2 of that Act constituted the adjustment committee .
BOARD ET AL . Section 9 conferred power to make certain levies : it was not, to

Macdonald, compare it to the case at Bar, an attempted exercise by theo .a.s .c. committee of independent powers of its own . Its wide power s
were outlined in sections 5 to 9 . Sales were permitted by pro -
ducers in the ordinary course and the full amount received
belonged to the producers . From that sum received by sales on
the fluid-milk market an amount was compulsorily deducted b y
the adjustment committee and transferred to producers wh o
received a smaller return from sales in the manufacturers' mar -
ket. A sold in the fluid-milk market and was entitled to a definit e
sum : B sold in another market and received a smaller amount : a
levy or tax was imposed on A and given as a bonus to B and i n
the result both received equal amounts . On that state of fact s
it was held a tax was imposed by a public body for public pur-
poses . I venture to think the Courts will not go further in deter-
mining where a tax may be found. The Judicial Committee did
not decide that if the Legislature, as here, provided for price -
fixing (and the Shannon decision shows it may do so : it is in
the Act) and provided, not for free sales on the two markets at
market prices with deductions from the proceeds received b y
one and a bonus to the other but rather for sales at a fixed pric e
for the amount of the producers' quota sold, not in the ope n
market (that is prohibited) but to an agency, that an indirec t
tax would be imposed : there are no deductions whatever unde r
the present Act and orders, no bonuses ; all are treated alike. If
by price-fixing without taking anything from one producer and
giving it to another an indirect tax is disclosed the Act shoul d
have been declared ultra vires : it is in the Act the power to fi x
prices is found . If we were dealing with the sale of two grades
of wheat or of any other product A and B, one commanding a
better market than the other, the grower of the better grade
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TURNER'S
DAIRY LTD .

ET AL .
without creating an indirect tax : no case decides otherwise.

	

v .

That too would be equalization of returns : it is not so therefore

	

LOWE R
> MAINLAN D

as suggested, that where this occurs there must be a tax . It would DAIRY
PRODUCT S

be useless for the grower of Grade A wheat to say that in the past BOARD ET AL .

he received more for his product and that his real returns are Macdonald ,

still the same. That is what is said here . The answer is "that is C .J.B.C .

all changed" ; he now receives a fixed price regardless of grade .
Price-fixing is the basic feature of this Act : it was not included
in the 1929 Act ; in fact it was excluded in one important aspect ,
viz., in respect to consumers. When under the present Act th e
power to fix prices was held to be valid as well as all other part s
of the Act it doesn't mean that prices must be fixed in a manne r
satisfactory to the Courts ; only the electors can complain in tha t
respect : the power of price-fixing is there : it is as wide as the
name itself. There is therefore no tax .

Let us examine this question in another way . I said to
respondents' counsel during the hearing of this appeal, at al l
events in substance if I may use that phrase properly ,
if this Act had been the first milk marketing Act enacted in this Province

and the orders in question had been passed under it, with the agency, late r

referred to, provided for, and with the scheme established : in other words

if there had been no Act of 1929 and no Crystal Dairy ease could we set
these orders aside as ultra vices or as enacted without authority ?

He replied,
the task would be more difficult as no evidence would be available .

The true answer is that such an action, under such circum-
stances, would utterly fail . There could, of course, be no ques-
tion of colourability in that case—there should not be in thi s
case—no question of trying to circumvent a decision of th e
Courts, nor of creating an "imposing facade ." How could i t
be otherwise unless the present orders in conjunction with th e
Act, on their proper construction, disclose a tax? This view-
point raises curious implications . Let us suppose that the dairy-
men of 'Nova Scotia procured legislation precisely similar t o
this Act, in fact copied it ; also that the board passed similar
orders and that the scheme contained similar powers . Drafts-

receiving for years past the larger returns and to discourage or

to lessen the growth of Grade A wheat and to increase the growt h

of the other the appropriate Legislature decided to fix a common

price for both grades midway between the two they could do so

C . A.

1941
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ET AL.
v.

	

Judicial Committee reported fifty or a hundred years ago—ther e
LOWER

is no magic in a recent decision	 based upon a comparable statuteMAINLAN D
DAIRY they ought to fashion their legislation around and about it i n

PRODUCT S
BOARD ET AL. such a manner that it does not come into conflict with it ; all

Macdonald, this would appear to be elementary. That is what the Legislature
°.a .s.0 did in enacting this Act : they avoided conflict with the Crysta l

Dairy decision : they did not impose by the Act itself or give
to any board authority to impose an indirect tax and becaus e
that care and restraint was exercised the Courts pronounced th e
Act valid. However, the Nova Scotia draftsmen would not be
obliged to read the Crystal Dairy decision : let us assume they di d
not do so ; it would therefore be impossible, as in the case a t
Bar, to attribute a design to evade it : to speak of colourability,
or of the "overstretched hand" because they knew nothing o f
these elements considered vital by respondents to a proper con-
sideration of this case . If the decision under review is right
the Supreme Court of Canada would, in the event that the sup-
posititious Nova Scotia Act with its orders and the Britis h
Columbia Act with its orders came before it for adjudication, be
compelled to hold the former orders good and the latter order s

bad. Such a result could only arise through confusion of though t
and by disregarding legal principles .

Let us again test it in another way. The Legislature, if no t

concerned with loading the Act with cumbrous details, coul d
have included in it every single subject-matter contained in th e
impugned orders . It could, by the Act itself not only provide fo r

an agency generally but also specifically for the creation of a
joint-stock company to act as agent : it may be it could say in th e
Act that the Courts must not call it a sham. It could provide i n
the Act that sales and resales could be made to and by the agent ,

and to and by none others at fixed prices, worked out in detai l
in the manner outlined in the orders inserting every detail in a

schedule to the Act . It could provide for one market and for a

basic price with final returns computed after delivery and resal e

C .A .

	

men ought to be familiar with decisions of the Courts based on
1941 the type of legislation they are drafting, not as a trap for th e

unwary but as a benign light showing how far Legislatures ma y
or may not go in any direction : if they find a decision of the
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precisely as outlined in the scheme and orders . It would not be

	

C . A.

necessary to omit from the schedule a single detail although it

	

194 1

might be found advisable to amend the Act from year to year : TURNER ' S
that is not material to my point. Had the Legislature done so DAIRY LTD .

ET AL.

the Courts would, at least find it difficult—I, of course say impos-

	

v.
OWER

sible—to embark on the inquiry that took place in this case. The
MAINLAND

Courts ought to be content in such a case to look at the Act, read DAIRY
PRODUCTS

it intelligently, obtain evidence if necessary to remove obscurities, BOARD ET AL .

or to disclose precisely what the Legislature was doing ; it should
Macdonald

read, too, the decision in the Crystal Dairy case and on a question C .a .s .c .

of construction of statutes decide whether or not this Act was a

valid exercise of Provincial powers . If that course had been

followed no one could question the motives and bona fides of

members of the Legislature or characterize the agency as hocus -

pocus to borrow a phrase from the armoury of respondents '

counsel. It would be equally impossible to say it was an attemp t

to circumvent the Crystal Dairy case unless Legislatures must

not exercise powers, never declared beyond their competency b y

the Courts, and clearly within it . Would such an Act be declared

ultra vir'es? Wherein would it be beyond Provincial authority ?
Why should different principles be applied, where instead of

placing everything in the Act and a schedule, these powers are

delegated to a board that keeps strictly within the authorit y

given ? If subordinate bodies exceed their jurisdiction or usur p

powers appropriate proceeding~s may be taken : we need not

consider that until excess of jurisdiction or usurpation of power s

is suggested : no one has pointed to a line, a phrase or a sentence

in these orders and said in respect thereto "that is not covered by

authority." I shall refer to the covering authority later t o

remove all doubts .

The truth is, with deference to other views, a Court of law i s

asked to give effect to the views of a vocal minority of producer s

and of dealers ; it is asked to prevent the Legislature from

implementing legislation declared to be valid : because nothing

but implementation occurred or was about to occur when thi s

action was launched . If so-called iniquitous features of the

Act and orders are pointed out the Court should also hear th e

views of the less clamorous majority : I know all this is imma-
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TURNER ' S
DAIRY LTD.

ET AL.
2.

	

on the ground that this is unjust legislation, not a bona fide
LOWER marketing Act and that the Courts should not permit its enforce-MAINLAN D
DAIRY

	

ment. The complaint is that it is unjust, or as it is said illegal ,
PRODUCTS

BOARD ET AL. to interfere with the emoluments of those who hitherto largel y

controlled the fluid-milk market . Briefly there are two marketsMacdonald ,
C.J .B .C . for milk, the fluid market referred to, and the market for manu-

factured products, the former more lucrative. All producers

strive to sell their milk in the best market ; the result is apparent ;
prices for the producers in a buyers' market thus created are
depressed . The principle of the Act is that demoralization o f
prices for all producers, for the present "have s" as well as for th e
"have-nots," will eventually ensue if all are permitted, withou t
regulation, to compete in the fluid-milk market : the consumer

possibly might benefit unless disorderly marketing would lead t o
abuses detrimental even to his interests ; it is however said to
be disastrous to the producers . Unless all the producers are pro-
tected in securing a fair return every one suffers : that is the

view of the Legislature. We are not concerned with whether o r
not that view is sound : it is not our concern : I only refer to it

because respondent s ' counsel vigorously condemned it, and mad e

free use of epithets not without advantage, because I fear the y
assisted, in shaping in the minds of able judges the idea of
colourability . He, in fact, caused an emotional disturbance i n

my brother SLOAN, which even I was powerless to allay, for di d
he not refer in his reasons to "the specious camouflage erected by
inferior tribunals" ? I will show presently that if there i s
camouflage anywhere and with deference there is not—it i s

practised by the Legislature and by His Honour the Lieutenant -
Governor in Council, not by any so-called inferior tribunal .
This view of congestion in the fluid-milk market is shown to be

that of the Legislature by the preamble to the 1929 Act and b y

the enactment of the present Act . The Legislature, concerne d

with the general welfare, believe that without regulation an d

control even the present advantages of the "haves" in the fluid-

C. A.

	

terial but if one discusses the aspects of the case upon which
3941 respondents rely one must drift into irrelevancies . It at leas t

has this relevancy—I can conceive of no ground for speaking o f

"sham" agencies, and of "ever increasing bureaucracy," except
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milk market may prove to be illusory and short-lived ; in other

	

C . A .

words they will lose much, if not all, of what they now possess

	

194 1

through disorderly marketing and general demoralization of TuRNER' s
prices. These views I repeat, although they appear to be rational, DAIRY

ET
LTD

AL.
.

may or may not be sound ; again we are not concerned with

	

v .

the Court must keep on its own side of the fence . If
A NLA

policy :

	

1YIAINLAN D

they are not sound redress should be sought by repeal or by DAIRY

PRODUCT S
amendment in the proper form, not in the Courts .

	

BOARD ET AL .

In all I have said hitherto I have assumed that on the fair

construction of the language employed in the orders they ar e
strictly within powers validly conferred . I do so all the mor e

readily because, seemingly in support of my own view, no one ,

as I understand it, suggests anything else : certainly the tria l

judge does not say that tested in this way they are bad. Unless
one looks at them through the Crystal Dairy case, using it, so to

speak as a mirror, the orders are "plain on their face" : they only

appear to be distorted into another meaning when, as often

occurs, the mirror is not properly held . Nor did respondents '
counsel, as I understood him, submit that reading the order s

literally and grammatically they contain provisions beyon d

powers conferred . He did not say that the orders disclose th e
existence of a public body authorized to tax and by the languag e

used in fact imposed a tax for public purposes . That concluusion

is reached, not in the proper way, viz ., by reading the orders i n

precisely the same manner as the Judicial Committee read th e

sections of the 1929 Act ; it is reached after reading and inter-

preting certain evidence, much of it inadmissible and useless fo r

our purpose .

I refer now to the place in the Act, the scheme and the order s
of Milk Clearing House Limited, an incorporated company an d

an appellant herein restrained by injunction from performing

its intended functions . If there is any merit in respondents '

case it centres in this company : it has been called "a mere sham "

and an "imposing facade" : let us therefore submit it to detaile d

examination . It was to this company I referred when stating
that provision for it and all other details might have been pro-

vided for in the Act itself. It was incorporated under the Com-
panies Act to act as the agency contemplated by section 5 (a) of

Macdonald,
O .J .B .C .
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the Act ; its capital was fixed for the time beingit could be
1941 increased at any time—at $10,000 ; its shareholders are pro-

TURNER'S ducers . It was never intended, it was submitted, to make a
DAIRY LTD . profit like an ordinary commercial concern, as if that mattered ,ET AL .

v .

	

and generally was a clever device invented by Mr . Williams the
AINLA

lI~i

	

chairman of the board to circumvent the decision in the Crysta lLa n
DAIRY Dairy case . Indeed so much ingenuity has been expended

PRODUCTS
BOARD ET AL. successful so far—in attempting to show that this agency is, a s

Macdonald counsel put it, mere "hocus-pocus" created for some vagu e
CAB C . improper purpose, presumably to avoid imposing an indirec t

tax, that it ought to follow if it is not a sham respondents cannot
succeed. The true view is that it is authorized by a valid Act .
There is the further point that even if it should be regarded a s
a sham the question of discovering an indirect tax is not advance d
one iota ; the only result would be an hiatus in a truncated struc-
ture ; not a tax .

What are the facts ? Is it a creation of Mr. Williams the
chairman of the board ? True it is not material so long as it is
legal but I am endeavouring to lay this spectre of a sham and a
device . The authority to appoint a single agency is given by
section 5 (a) of the Act ; it is the Act that authorizes th e
board,

To regulate the time and place at which and to designate the agenc y
through which any regulated product shall be . . . marketed ;

and "marketing" is defined to mean buying And selling . Here

we have authority given to the board by an intra vires Act to name
an agency to buy and sell the regulated product . For double
assurance His Honour the Lieutenant-Governor in Council, no t
an "inferior tribunal" was authorized by the Act to vest in th e
board power t o
designate the agency through which the regulated product shall be marketed :

scheme 10 (a) . The corporate structure of the agency was no t
defined : is it suggested that the board could not designate a
joint-stock company to act as agent ? As stated in argument th e
board might have appointed a large department store in Van-
couver ; if so would it be "a mere sham" ? So far we have the
board doing what an intra vires Act authorized in language to o
plain to be controversial .

It was submitted that the word "through" in section 5 (a) of
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the Act does not contemplate sales "to" the agency and "by" the C . A .

agency . It is not inappropriate to speak of this as marketing

	

194 1

"through" the agency ; if some slight criticism of the use of the TU'RNER' S

word might be made I would say de minintis non carat lex. I DAIRYALT D

merely mention the point to dispose of it : the definition of `"mar-

	

v.

kand the wordingg of section 5 clears upp any doubts . The i~1AI
LOWE R

keting"

	

~

	

NLAN D

trial judge did not think otherwise : he held the scheme to be ])AIRY
PRODUCTS

valid . It is by the scheme of His Honour the Lieutenant-Gover- BOARD ET AL .

nor in Council that sales "to" and "by" the agency are authorized facdonald,

together with prohibition of all sales elsewhere (10 (a) and O .J.B.C .

(0) . "Marketing" meaning to buy and sell, with a prohibition

against "marketing" except through the agency, it follows tha t

it alone may engage in buying and selling . It thus appears that

this so-called device of providing an agency through which or t o
which all sales must be made, with prohibition of sales elsewhere ,

is authorized, not by an inferior tribunal with indirect motives

of its own, but by the august tribunal referred to : the device o r

so-called sham has at least distinguished parentage . Everything

done is found in the scheme and in section 5 of the Act : the

right to prohibit sales elsewhere (section 10 (c) ) : the right t o

establish one agency only to buy and sell (section 10 (a)) : how

can such an agency, so authenticated, be called a sham ? If ther e

must be criticism or charges of camouflage let it be directed a t

the Legislature and at His Honour the Lieutenant-Governor i n

Council, including the Minister of Agriculture as one of it s
members, charged with the supervision of Legislation of this

nature, not at the board, which without the slightest departur e

from the authority conferred carries out the provisions of a

valid Act.

The foregoing should be sufficient : let us however pursue i t

further : this agency so created as aforesaid is called "a mere

sham" for another reason . The trial judge said :
It is pretended that it was so incorporated as an ordinary commercia l

concern whose object is to buy in the cheapest market and sell in the deares t

market and in the ordinary course of trade to make a profit for its share -

holders . I think the more one examines the evidence the more he mus t

become convinced that this is a mere sham . I do not believe it was eve r

intended that the Clearing House should make any profit and if there were

any doubt on this one needs only to examine the evidence of Mr . Sherwood,

one of the directors of the company.
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There is no occasion to speak of pretence when the purpos e
of its creation is outlined in the Act and scheme. It is not stated

TCRNER's in its memorandum of association that it is formed to buy in th e
DAIRY LTD . cheapest market and to sell in the dearest . The conclusion that i t

ET AL .
v.

	

is "a mere sham" is, with deference, reached by ignoring the

MAINLAND objects of its creation. It is clear from what I have outlined wh y
DAIRY

	

it was created. Oh, but it is said, this is a mere device to avoi d
PRODUCTS

	

'

	

'
BOARD ET AL. imposing a tax. Even if that were true and the board coul d

Macdonald, itself impose a tax it would not be material . If that word mus t
c .a.a.c . be used we should at least say "lawful device ." When it is said

that it was designed to interfere by price-fixing with returns

otherwise received by some producers there are two answers (1 )

it is legal to do so under this Act and (2) the attempt to regulat e
marketing might as well be abandoned unless the Legislatur e
can interfere with uncontrolled competition in the fluid-mil k
market. When the trial judge finds that it was never intended
that the Clearing House should make a profit, I would ask is it
any less a company or an agency on that account ? As a matte r
of fact a spread of 4 cents was provided to cover expenses : if

there should be any surplus it would go to the shareholders a s
profits . It is true there was some confusion as to whether or no t
profit-making was intended : views mistaken or otherwise on this
point are not material . An agency thus validly created for

specific purposes authorized by the Act cannot become non est ,

nor yet "a mere sham" either by mistaken opinions or correct
opinions as to its objects . The board's membership may be altered
from year to year . Would it be called a good agency in a year

where its members held the proper view of its functions as out-

lined in the Act and the scheme, and a bad agency "a mere sham"
in another year if its members thought that profit-making fo r
producer shareholders was mainly contemplated ? The point ha s
no significance ; if profits, they will go to producers : if none i t
matters not at all . It is scarcely necessary to add that since th e

decision in Salomon v . Salomon & Co., [1897] A.C. 22, it i s

impossible to speak of this company as a sham organization—
that argument was rejected there for less valid reasons . It is a t
present a skeleton organization	 and that is regarded as proof

that it is a sham ; to say "it is not much of an agency" does not

122

C . A.

1941
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advance respondents' case in any degree . The fact is it never

	

C. A .

functioned : this action interfered with it doing so ; a beginning

	

194 1

only was attempted. It has in fact many duties to perform, but TuBNER's

legality does not depend upon the extent of a company's activities . DA

ET
IRY

AL
LTD .

It is said to be a "mere facade" for other reasons, viz ., that the
LO

V.
ER

mode of delivery of milk continued as in the past . The agency MAINLAN D

does not take physical delivery of the milk, for the present at
PRRDIICT

DAIRY
S

all events, nor is it equipped to do so ; hence it is a sham, as if BOARD ET AL .

A may not contract to sell to B with delivery direct to C . The Macdonald ,

fact that by order 15 for the producer's quota of fluid milk he is aa
.B.c .

to be paid 56 cents with full returns ascertained after resale s

by the Clearing House is treated as further evidence of a sha m
creation as if members of a group could not sell to the agenc y
at a unit price and on a fixed basis with final returns deferred .
Are such contracts or compulsory transfers beyond Provincial

powers, unauthorized or void for uncertainty or as against publi c
policy ? What is the principle ?

Events may prove that this agency is far from being a sha m
creation . The board might have provided—it has the right—as
appellants' counsel stated in argument to make it not only th e
sole purchaser of all milk produced within the huge area affecte d
at prices fixed by the board but also provide for direct sale an d
delivery with its own equipment to consumers without the inter-
vention of the respondents in this action ; the elimination of
over a score of distributors would doubtless result in reduce d
costs of delivery . The board recognized, for the present at al l
events, that dealers and distributors, whether too numerous o r
not, had their own investments : hence, whatever may occur later ,
at the inception of this scheme they were not eliminated : no one
I trust will take this as a suggestion on my part ; I am merely

discussing the implications of treating this agency as a sham . It
is not without significance, although it is true that a minority
of producers oppose this legislation, it is the dealers, not pro-
ducers, who are the plaintiffs in the action . Would the Court s
prevent the formation of one great agency authorized by a vali d
Act to buy and sell direct to the consumers without the interven-
tion of middlemen ? Such a company controlling the whole out -
put under the supervision of a board fixing prices as outlined in
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the orders would be strong enough to procure the best price fo r
1941 the producer and through eliminating duplicating distribution

TURNER'S costs deliver at the lowest price to the consumer . If the present
DAIRY LTD . organization, so limited in its activities at present is a sha m

ET AL .
v . what word should be applied to the larger creation? Yet if thi s

LOWER judgment is right that could not take 1place : it suggests the nee d
DAIRY of exercising the greatest care in confining the Court's activitie s

PRODUCTS
BOARD ET AL. to deciding legal problems .

Macdonald,

	

Again it is said that orderly marketing could be accomplished
J .B .C.c.

without this agency . This is a statement without legal signifi-
cance. Parliament in its wisdom provided for an agency : had
it authority to do so? No other question is open for discussion .

If one or more methods are available why may not any one of

them be employed ? One may take a longer road home to avoi d

a pitfall so long as one does not commit a trespass in doing so .

These conjectures are beside the point. One could point to

many valid reasons for its creation : its possibilities have been

referred to. Respondents are not satisfied unless machinery i s

erected to disclose a tax.

A basic fallacy in respondents' submission is that having onc e
dealt unsuccessfully by the 1929 Act with a specific subject-matter ,

viz., relieving the evils that ensue through all producers attempt -
ing to share in the limited fluid-milk market it is not possible t o
deal with the same subject-matter by other legislation or orders ;

such a view is, with respect, wholly fallacious . The present Ac t
being intra vires they must contend that it does not deal wit h

that subject-matter ; in other words does not interfere with the

right of all producers to sell where they will and to obtain withou t

interference returns formerly received . But that is not so . It i s
the intra vires Act that sets up entirely new methods of marketing

and provides for the agency giving it the right to buy and to sel l
at fixed prices .

I have not discussed the orders in detail for the reason, amon g

others, that no one ventures to say that in any single particular

they are not authorized by the Act and scheme and do not relat e
to infra vires subject-matters. It is, of course, clear that the
scheme is in the same position as the Act so long as it does no t
depart from the Provincial domain . So far as looking at the
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TURNER ' S
DAIRY LTD.

ET AL .
the agency is "a mere dummy" designed, I assume, by the Legis-

	

v.

lature in the first instance and b His Honour the Lieutenant
LOWE R

by

	

MAINLAN D

Governor in Council in the second, to conceal the real transac- DAIRY
PRODUCT S

tions in which it does not act qua purchaser. To one imbued BOARD ET AL .

with this view it appears to be useless to say that the Act, the Macdonald ,

scheme and the orders provide for a sale to and a resale by the c
`'B .c .

agency : that is the only real sale that takes place because no

other kind of transaction is dealt with anywhere. Yet in

respondents' factum and in oral submissions we are asked t o

accept the view that there is really a sale direct by the producer s

to the dealers just as under the 1929 Act. The board, we ar e

told, merely intervenes, as the adjustment committee before it ,

to take part of the proceeds from one producer and give it t o

another : I do not accept that view because, with great respect

for other views, it has neither facts nor logic to support it .

Counsel does not say that literally there is a sale to the dealers :

he says that in reality it takes place ; we must, we are told, dis-

pose of the case, as if it did occur.

All this suggests failure to recognize that the Act under review

is not only a new Act but an infra vires Act with price-fixing as

one of, at least its basic features . If under it marketing may be

conducted as under the 1929 Act with deductions made a s

formerly some one blundered in permitting it to be held infra

tires. If what is called the real transaction leads to an indirec t

tax and the method in which that so-called real transac-

tion is carried out is succinctly set out by the present Act an d

the scheme either the Act or respondents ' submissions must be

ultra tires : we know the Act cannot be questioned . Marketing ,

or in other words buying and selling, is I repeat authorized by

the Act itself, also the agency : how then can it be called a sham
or a puppet designed to circumvent something or other withou t

inveighing against the Act ? Is the complaint that the agency is

a joint-stock company ? There would be no merit in that sug-

gestion . I t must be a sham, if at all, because to put it as broadly

orders to see if they are authorized is concerned, they are in

	

C.A .

reality disregarded by respondents ' counsel and having laid them 194 1

aside th( contention is advanced that there is in reality no sal e

to the a, icy at all and no resale by it to the dealers (dairies) ;
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DAIRY LTD.

ET AL.
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LOWE R
MAINLAN D

DAIRY
PRODUCTS

BOARD ET AL.

Macdonald ,
C .J.B .C .
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as possible it is doing things illegal or things unauthorized . No
individual or entity, acting with legal authority, pursuing lawfu l
occasions, can be regarded as a sham, nor be subject to interfer-
ence by the Courts. It must be said, to be consistent, that th e
Act authorized sham sales. If an intra vises Act provides for an
agency and authorizes sales to it and by it surely when it doe s
that very thing it cannot be said to , be really doing something
else. True no sales occurred thus far : the orders were not imple-
mented. But when they become operative it will be difficult to
say that a transaction where a producer transfers title to milk
to a company on terms that he will be paid for it at a price to be
determined by the board is not a sale .

I have already dealt with the suggestion that these are sham
sales because delivery is not made direct to the purchaser ; also
the claim that the latter's activities (I would add for the present )
are limited . I might add a reference to the sale of certified raw
milk in bottles governed by order 15, regulation 8 (h) and orde r
14, regulation 13 ; this it is said is a glaring example showing
that no sale occurs . Under order 15, regulation 14 (d) delivery
is taken on the vehicle of the producer and after certain checkin g
redelivery is made there . Of course if there is any virtue in
physical delivery to the agency and the Courts insist that without
it, there cannot be a sale, that can easily be provided for, however
inconvenient. It is clear, however, one can provide for delivery
anywhere, on the vendor's or purchaser's premises, midwa y
between the two or even by the use of a symbol .

I turn to the Act for an answer to all allegations. The right
to appoint a single agency, to classify milk to determine the
manner of its sale, the price at which it is to be bought and sold
and to regulate the dairy business in the greatest detail is foun d
in sections 4 and 5 ; every detailed power granted is intra vires

and no departure occurs in the orders in a single instance . It i s
provided by one of these orders (15) that for the producer ' s
quota of fluid milk he is to receive 56 cents and because all ar e
treated alike (for it applies to all) it is called equalization i n
the unwarranted belief that where that word can be used i t
cannot be price-fixing, but taxation. The Act provides for price -
fixing in the broadest fashion, the price at which the product may
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be bought and the price at which it may be sold (scheme, section

	

C . A.

10 (g)) . Order 15, regulation S, after providing that the price

	

194 1

shall be according to classification fixes the price for the pro-

ducer's quota sold at the agency at 56 cents per pound butter fat .

For the amount of fluid milk in excess of the quota the produce r

gets the price for manufacturing milk, viz ., 25 cents a poun d

butter fat . If in computing final returns it results in equaliza-

and equalization means an indirect tax

terms of the Act it is ultra vires. But who would suggest, in any

event, that the Legislature by price-fixing cannot provide tha t

the owners of products of different values should sell them at th e

same price for some good reason or for no good reason at all ?

The right to make classifications (section 5 (a) of the Act) i s

clear, so also manner of distribution methods and grading . Sub-

clause (h) of section 10 of the scheme 	 and this is important :
it covers basis and method of computation—gives authority t o

determine the basis on which the producers will be compensate d

for the whole or any portion of any classification of the regulate d

product . Is this authority ultra vires? It is not so stated : what

merit in saying that when it is carried out by the orders it result s

in an indirect tax ? If the power itself is legal using it canno t

have illegal consequences . Power is given too under 10 (a) of

the scheme "to determine" not only "the manner of distribution"

but "the quantity and quality, grade, or class" of the regulated

product that should be marketed (i .e ., bought and sold) :

authority in meticulous detail is provided for each step taken :

it is to disclose that fact I refer to the orders .

It appears to be suggested that to avoid "equalization " the

board should pay one price to one producer and a different pric e

to another producer for the same classification of milk . The
scheme in fact prevents discrimination (section 10 (f)) : if

respondents had advanced the case that there was a breach of thi s

regulation in respect to the former emoluments of the "have s" in

the fluid-milk market it would be more convincing than the sug-

gestion that somewhere we find an indirect tax . The board acted

as the Act contemplated by sections 4 and 5 	 fixed a uniform

price to stabilize the market and to regulate the industry keepin g

in mind that a sine qua non to regulation and to orderly market -

TURNER' S
DAIRY LTD .

ET AL .

tion

V .
LOWE R

MAINLAN D
DAIR Y

PRODUCT S
regardless of the BOARD ET AL .

Macdonald ,
C .J .B .C .
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ing is the prevention of a disorderly invasion by all producers ,
1941 without control, of the limited fluid-milk market where supply

TCRNER's exceeds demand . Even if true, for the time being at all events ,
DAIRY LTD. that some producers by proximity to markets, their own assiduity ,

ET AL.

	

v .

	

or for other reasons could maintain their favoured places, it doe s
LOWER not follow that they are beyond interference by the Provincia lMAINLAN D

	

DAIRY

	

Legislature .
PRODUCT S

BOARD ET AL . My brother O' 11 ALLoRAx refers to the compulsory nature of
s~ ,ao„dia, the sale, advancing for the first time the view that lacking a
C .a.H .c . voluntary premise it cannot be a sale . It is said that because the

board designated an agency to which alone milk may be sold and
from which alone milk may be bought by. dealers and manufac-
turers it is a compulsory sale and "the element of compulsio n
dominates all others ." If, with deference, the suggestion ha s

merit the attack should be directed elsewhere as these sales ar e
provided for in the Act . No producer is compelled to sell t o
anyone : he is prohibited from selling except to the agency ; that
is what the Act authorizes.

A word on the submission that we are precluded by findings o f

fact from interfering with this judgment . Clearly the trans-
actions contemplated by order 15, viz ., sale or no sale is a ques-
tion of law : the Act and orders simply must be construed . We

are in the same position as the trial judge to reach a conclusion :

also equally in a position to say whether or not the members o f
the board "overstretched" their hand, meaning I assume, acte d
without authority . The same observations apply to the so-calle d

findings of fact that the agency is a sham . If I am right in th e

method of approach the trial judge, with respect, misconceive d

the true situation .
Even if there are any material findings of fact they were, wit h

deference, based upon inadmissible evidence . No evidence should
have been admitted on the basis of an erroneous conception of th e
applicability of a maxim referred to at the beginning of thes e
reasons. As to one item of evidence there should be no question :
a factum prepared by the chairman of the board containing sub-
missions to this Court when acting as counsel in another ease,
where a different question was under review was received i n
evidence. Counsel may, properly enough, take one position toda y
and another tomorrow .
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Evidence too was admitted under cover of pleadings containing,

	

C. A .

in my opinion, astonishing allegations . In the case of Turner's

	

1941

Dairy Ltd. et al . v. Williams et al . (1940), 55 B.C. 81, on a TIIRNER , s
practice appeal this Court held (to refer to one reason only), DAIRYATD .

inasmuch as the statement of claim as it then read, contained no

	

v .

allegations against certain defendants, viz ., members of the board, MAINLAND

they could not be examined for discovery. Following this deci- DAIRY
PRODUCT S

lion and I think prompted by it the statement of claim was BOARD ET AL .

amended by alleging a conspiracy by Williams and Barrow two
Ma~aonaia ,

members of the board, presumably to enact these orders . This c.J .B .C .

allegation did not stem from a desire by indignant plaintiffs to
proceed civilly against conspirators : damages were not sought :
not even asked for . It should be called conspiracy de convenance .

Two members of the board were really charged with conspiring
to carry out the Act . Respondents' counsel told us—and I hav e
no doubt it is true—that Mr. Barrow, a former Minister of Agri -
culture and a gentleman of the highest repute, would not be a
party to wrong-doing ; it would follow that if it exists Williams

entered into a conspiracy with himself. A lawyer presumabl y
may more readily be attacked : Mr. Barrow, however, wa s
equally a party to the enactment of these orders. I would add
that, in my opinion, Mr . Williams's conduct is not open to criti-
cism : he did not overstretch his hand .

As to the law we were referred to many cases ; with respect,
as I view it they are of no assistance . It is not necessary to cite
law to support the simple proposition we are concerned with and

cases on problems entirely different are of no assistance . I refer
to some of the principal cases relied upon by respondents' counse l
to show, not only their inapplicability but also that any deduc-

tions of value support appellants' case . If it is clear, as I think
it is, that the Legislature directly or through subordinate bodie s
may make use of every scintilla of power conferred upon it by th e
British North America Act and on the fair construction of th e

powers exercised in this case they do not go beyond the authority
given the case is simple . It is true that in considering these
orders or any document, contract or Act of Parliament one must

regard the substance, not the form : but where is the difficulty
about the substance or in other words the subject-matter of th e

9
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orders under review ? Confusion of thought ensues by attempt -
1941 ing to show that these orders "plain on their face" cannot be con -

TURNER'S strued as the language used therein suggests, because a successfu l
DAIRY LTn . attempt was made by the Act and by the orders to avoid imposin g

ET AL .
v .

	

an indirect tax ; also to avoid conflict with a former decision of

MAwAND the Courts. Respondents' case is based upon the erroneous view
DAIRY

	

that this is not possible, it is not only legal but also perfectl y
PRODUCTS

BOARD ET AL. proper. It is the duty of the Legislature (1) not to contravene

Macdonald, a decision of the Courts and (2) not to impose an indirect ta x
C .a .B .c. yet, doing its duty in these respects, is treated as wrong-doing .

Let me illustrate the inapplicability of respondents' cases by a
reference to TVestminster Corporation v. London and North -
Western Railway (1905), reported in the House of Lords i n
74 L.J. Ch. 629 ; the report of the trial (1901) and the decisio n
of the Court of Appeal (1904) will be found in volumes 71 an d
73 respectively at pp . 34 and 386 . The point for decision was
whether or not a board with authority to do one thing i n
fact did another, viz., having authority to construct under-
ground lavatories in addition constructed a subway . It
had authority to construct conveniences but not a subwa y
from one side of the street to the other . This case is used as i f
appellants under the guise of carrying out an order did somethin g
else not covered by any order . That sort of case may come up. in
the future : we are not concerned with it now. This case too was
advanced to justify the use of certain objectionable evidence. If,
of course, this board, under the guise of using its authority t o
construct lavatories in addition constructed a subway, withou t
authority, it could be shown by evidence that it acted mala fide :
certainly where there is authority to do one thing only and under
colour of it the board does something else it is acting in bad fait h
and that may be shown by evidence . It was material for th e
defendants to show by evidence, if possible, that to construct th e
conveniences it was unavoidable that a subway should also b e
built. It was held by the House of Lords that although the struc-
ture could be used as a subway for underground pedestrian traffic

that was merely an incident to the proper use of the authority
undoubtedly granted : in other words to provide underground
entrances meant the creation of a subway . In the result it was



LVI.]

	

BRITISH COLUMBIA REPORTS .

	

131

found that the board acted within its authority . That was the

	

C. A .

whole inquiry—looking at the language used in the authority

	

194 1

conferred, having regard to evidence confined to whether or not TURNER' S

the building of the subway was in substance merely the building DAER
AL TD .

of the conveniences or something else in addition the decision

	

v .

given by the House of Lords followed . There was no reference LOWERgiven
to doing anything indirectly . There is no pretence either that in DAIRY

PRODUCTS
the orders in the ease at Bar while power is given to do certain BOARD ET AL.

things the board attempted to do other things ; that is why the
maedonaid

case is of no assistance .

	

C.J.B . e

When it is said that the real inquiry is whether or not th e
appellant board in substance acted within authority conferred
I agree at once but in ascertaining what, in substance, is mean t

by the orders one reads their contents ; if upon doing so it is
found they are not objectionable it is unnecessary to go further .

If it is clear that A is given authority to do a certain thin g
easily defined and in itself legal it is impossible to say that this i n

substance means he is doing or trying to do something else . I

suggest therefore it is elementary to say that it is necessary to
show these orders are illegal or unauthorized before we can b e
asked to follow respondents in peregrinations through all sorts

of bypaths .

When they referred to seeking the substance of the authority

given in the Westminster case what was meant was this 	 looking
at the authority given does it in fact authorize the building of a
subway as incidental to the conveniences ? So too, in the case a t
Bar to find in substance what the orders mean one looks at the m
to see if they contain powers validly conferred and if evidenc e
is necessary to clear up obscurities it may be given .

The Lord Chancellor pointed out at p . 630 in the House o f
Lords report that :

Assuming the thing done to be within the discretion of the local
authority, no Court has power to interfere with the mode in which it ha s
exercised it . . . .

And again :
When the Legislature has confided the power to a particular body, with a

discretion how it is to be used, it is beyond the power of any Court t o
contest that discretion.

All this is on the assumption that "the thing done is the thing
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which the Legislature has authorized ." I suggest it is wholly
impossible to point out any "thing done" by the orders no t

TURNER'S authorized by the Legislature ; again
DAIRY LTD . if the power to make one kind of building was fraudulently used for th e

ET AL.

	

purpose of making another kind of building, the power given by the Legis-

v 'LOWER

	

lature for one purpose could not be used for the other .

MAINLAND Not only have we no fraud in the case at Bar, there was no
DAIRY

PRODUCTS attempt to do anything not authorized . Nor can the statement o f
BOARD ET AL. Lord Macnaghten at p. 631, be disputed, viz :

Macdonald,

	

. . . that a public body invested with statutory powers such as those
C.a .B .C . conferred upon the corporation must take care not to exceed or abuse it s

powers . It must keep within the limits of the authority committed to it .

It must act in good faith .

A board authorized to build underground conveniences could not
use that authority to build a subway ; it must act in good faith

and it would have been restrained were it not for the reasons
stated : certainly it would be nutlet fide to use powers given for
other purposes on the pretence that it included unauthorize d
undertakings .

The statement of Lord Atkin in Ladore v. Bennett, [1939 ]
A.C. 468, at 482,-
that the Courts will be careful to detect and invalidate any actual violatio n

of constitutional restrictions under pretence of keeping within the statutory

field. A colourable device will not avail .

was referred to . If there is an "actual violation" of "constitu-
tional restrictions" in the case at Bar the board, of course, shoul d

be restrained ; no one has pointed out where the " actual viola-

tion" occurred . It can be said, too, as stated by Lord Atkin at

p. 482,-
nothing has emerged even to suggest that the Legislature . . . had any

purpose in view other than to legislate . . . in relation to the class of

subject which was its special care .

Nothing has emerged to suggest that the Legislature had any
purpose other than its professed purpose of assisting the dairy
industry in providing for an agency and in conferring power o n
His Honour the Lieutenant-Governor in Council to provide fo r

sales to it and by it and prohibition of sales elsewhere . There i s
not the slightest ground for suggesting that the Legislature was
designedly unjust and if so it would not be for the Courts t o

correct it : still less are there grounds for the suggestion that one
member of the board with alleged evil intent conspired wit h

132
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TURNER' S
DAIRY LTD.

ET AL.
council had power (1) to acquire land to make or extend streets,

	

v.

and (2) in addition to acquire lands to carry out improvements
LOWER

MAINLAND

or remodelling in any part of the city . There were two distinct DAIRY
PRODUCTS

powers . They in fact acquired land to obtain its increase in BOARD ET AL.

value under the guise of securing it to carry out a remodelling Macdonald ,

scheme. It was a case, not only of abusing authority conferred C .J.B.C .

but going beyond that authority . The limited purpose specifie d

for which the board might acquire land was clear ; when they

acquired it for a different purpose, viz ., for gain, rather than to

beautify or remodel they did so without authority . Again evi-
dence was properly adduced to show that they never had an y

intention of using the land acquired for the only purpose cov-
ered by authority . Again, too, the Court looked at the language

used in conferring the authority and confined evidence to ascer-
taining whether or not they acted beyond the powers conferred.

In that case the board travelled beyond the authority given : in

our case there is no pretence that appellants, on the proper con-

struction of the orders, literally or in substance did so .

There is a cross-appeal : a declaration that the scheme par-

ticularly section 10 (d) should be declared invalid was sought .

The trial judge held it valid . I have said enough, without

further discussion, to indicate that the cross-appeal should b e

dismissed. I would allow the appeal.

SLOA:V, J .A . : In my opinion there is ample evidence to sup-
port the findings of fact made by the learned trial judge. That
such evidence is admissible and relevant is to my mind not ope n

to serious question . The pertinent authorities referred to in th e

judgment of my brother O'HALLOILAN are, I believe, sufficient to

support that view. In any event to hold in these days of an eve r

increasing bureaucracy that the Courts are powerless to sweep

away specious camouflage erected by inferior tribunals to dis-
guise the real purpose and effect of their law-making activitie s
would mean, in the language of Lindley, M.R. in Frankenburg v.

Great Horseless Carriage Company, [1900] 1 Q.B. 504, at 508,

another member with no evil intent to Act beyond authority

	

C. A .

conferred .

	

194 1

Reliance was placed by respondents' counsel on Municipa l

Council of Sydney v . Campbell, [1925] A.C. 338 . There the
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that "substantial justice would be sacrificed to a wretche d
1941

	

technicality ."

TURNER'S

	

In my view the facts found below bring the impugned orders
DAIRY LTD . within the reasoning and result of the Crystal Dairy case (1932) ,

ET AL.
v.

	

102 L.J.P.C. 17. The said orders therefore, in their real purpos e
LOWER and effect, impose an indirect tax and for that reason must beMAINLAN D
DAIRY declared ultra vires .

PRODUCTS

	

Whether the policy of the board is deservingg of praise orBOARD ET AL.

sloan,a.e. censure is a subject upon which I must decline to speculate . We
are not concerned with the board's sagacity but solely with it s
legal competence to pass the questioned orders.

Counsel for the appellant suggested that the board in settin g
up the single agency system was acting in the best interests of a
large class of producers. That may be so for as BEGBIE, C .J .,

said in Bishop of Columbia v . Cri,dge (1874), 1 B.C. 5, at p. 9 :

The judgments of Solomon have been considered as not without merit,

though every one of them outrages the whole spirit of Magna Charta .

The fact that the actions of the board are considered meri-
torious by a certain group cannot authorize it to exercise power s
which by reason of the legislative limitations of the Province
could not be validly conferred upon it.

During the hearing of this appeal I brought to the attentio n
of counsel a matter which I considered relevant to the deter-

mination of whether the tax imposed herein was direct or indirect .
I pointed out that whereas section 21 of the Act considered in
the Crystal Dairy case, supra (B.C. Stats . 1929, Cap . 20) ,

expressly prohibited the committee from fixing prices, the Ac t
in question here, by section 5 (g) thereof, authorizes the Lieu-

tenant-Governor in Council to vest in the board price-fixin g
powers which would, of course, include the power to fix the price
to be paid by the ultimate consumer for milk purchased on th e
fluid market . I then asked this question : "How far does the
price-fixing power affect the transmissibility of the tax ?" I n
other words would it restrain the tendency of the tax to enter
into and affect the price the taxpayer would seek to obtain fo r
his product ? Not without doubt, in view of the inadequacy of
the discussion of the point, I have reached the tentative conclu-
sion that such price-fixing power would not have that effect unti l
exercised and then to the extent only to which such price regula-
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tion, in its effect, might so affect the incidence of the tax that i t

became manifest the taxing authority was demanding the tax

from the very persons it was intended or desired should pay it .
Attorney-General for British Columbia v . Kingcombe Naviga-

tion Co., [1934] A.C. 45 .

Here the price-fixing power has not yet been exercised. In

consequence the tax, in its incidence, remains indirect .

I would dismiss the appeal .

O'HALLORAx, J.A . : This appeal lies from a judgment
declaring that some five orders of the appellant board, while i n

form appearing to be intra vires regulation of the marketing of
milk are nevertheless invalid, because in substance they creat e
an indirect tax. By agreement between counsel the operation

of the orders was postponed pending the result of this litigation .
It involves a decision as to the reality of the transaction embodied
in the plan set up in the impugned orders . This cannot be done

by studying the orders in vacuo . The Court should learn at least
enough about the conditions in the milk industry to understan d
why the plan came into being . For without this knowledge, the

Court cannot appreciate the impact of the plan upon those con-
ditions and thus envisage it in practice as it was intended.

I. Statement of the case.

Milk is sold in the fluid and manufactured products markets.
Much more of the milk produced is eligible for the fluid marke t
than that market can absorb. Hence a great deal of it must b e
sold in the manufactured products market, principally for the
production of butter, cheese and condensed milk, but at a muc h

lower price because of outside competition in these products .
Some dairy farmers sell all or nearly all their milk in the flui d
market, while others have to be content with the manufacture d
products market. It is said for the former that better herds ,
locations, business methods, good fortune and other factors hav e
brought this about. For the latter it is said, the fluid market
thereby tends to concentrate in the hands of the few and large r

farmers, and the great bulk of the smaller farmers cannot gain
entry into the more profitable fluid market. The surplus fluid
market milk available tends to create a "buyer's market " and it
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is said the dealers (dairies) are enabled to dictate the price t o
1941

	

the farmer .

TURNER'S

	

These conditions generally stated have been the cause of con -
DAIRY LTD. tinuing dissatisfaction and demands for legislative control . The

ET AL .
v.

	

Provincial legislation declared ultra vires in Lower Mainland
LOWER

MAINLAND Dairy Product Sales Adustment Committee v. Crystal Dairy ,

DAY Ltd . (1932), 102 L .J.P.C. 17, aimed to remedy this situation b y
PRODUCT S

BOARD ET AL. equalization of financial returns to all dairy farmers, no matte r

O'Halloran, in which market their milk might be sold. By that legislatio n
J.A. passed in 1929 the dairy farmer, who had sold his milk in th e

fluid market, was subjected to what was called an adjustmen t

levy for the benefit of the farmer who had to sell his fluid-marke t
milk in the manufactured products market. But the Judicial
Committee upheld the decision of this Court, vide (1932), 45
B.C. 191, which in turn had affirmed the judgment of the learned
trial judge Mr . Justice Munny (1931), 44 B.C. 508, that the

plan imposed a tax on one farmer to bonus another and constitute d
an indirect tax beyond the power of the Provincial Legislature .

The present statute the Natural Products Marketing (Britis h

Columbia) Act, R.S.B.C. 1936, Cap . 165, was held intra vires

in Shannon v . Lower Mainland Dairy Products Board (1938) ,

107 L.J.P.C. 115 . It contains no provision for equalization o f

returns . In the present proceedings the respondents attacked

the orders of the appellant board on the ground they are a colour -
able device to bring about equalization of returns . It is said that

the effect of this colourable plan in practice is to impose a n

indirect tax. It is necessary therefore to understand the prac-
tical working out of the plan contained in the impugned orders .
All dairy farmers in the area are prohibited from selling thei r

milk to anyone but a single agency, the appellant Milk Clearing

House Limited, which is also given sole power to sell to dairie s

and manufacturers.

II . The plan outlined in the impugned orders .

The appellant board has fixed the price per pound butterfa t

the Clearing House shall pay the farmer for his fluid-marke t

milk and has also fixed the price at which the Clearing Hous e

shall sell fluid-market milk to the dairies. No price has bee n

fixed for milk sold in the manufactured products market . The
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difficulty here arises not in the fixed price of the fluid-market

	

C. A .

milk payable to the farmer but in the amount of money payable

	

194 1

to him. For the farmer is not paid the fixed price for the volume TURNER'S
of fluid-market milk which the Clearing House purports to buy DAIRY

LTD
.

ET AL.
from him, nor for the volume thereof actually sold in the fluid

	

v .
LOWE R

market by the Clearing g House. The amount of money he is aid

	

iNLA
y

	

paid

depends upon what is called his "quota," which it will be seen is DAIR Y
PRO DI: CT S

simply a formula used to compute his equalized amount based BOARD ET AL ,

on a plan of equalization of returns . The Clearing House pur O'Halloran ,

ports to buy from each farmer a monthly volume equal to his

	

J .A.

"base," a term used to describe his average monthly productio n

of fluid-market milk over a six-month period composed of the

last three months and the first three months of the year befor e
the orders were passed .

If the Clearing House has sold in the fluid market during th e
month, only 60 per cent . of the total volume of the "bases" i t
purported to buy from all farmers, then each farmer's "quota"
(a term used to describe the percentage of his "base" for whic h

he will be paid the fluid price), would be 60 per cent . of his
"base." To illustrate, if the total of all "bases" was 100,00 0
pounds, of which 1,000 came from A, 1,000 from B, and 1,00 0
from C, and the total actually sold in the fluid market durin g

the month was 60,000 pounds, then A, B and C at the end of

the month would each be paid the fluid price for 600 pounds.
Then let us carry the illustration further ; suppose all of A' s
milk, half of B's milk and 30 per cent . of C's milk was sold in

the fluid market : each would still receive the fluid price for 600
pounds and the manufacturer's price for the balance . It wil l
thus be seen that farmer A would receive the fixed price for only

60 per cent . of the volume of his milk sold in the fluid market ,

although all his milk continues to be delivered direct from him

to the same dairy, and all of it is sold in the same fluid marke t

as before the orders were passed .

That occurs under the plan first, because only 60 per cent . o f

the total received (viz ., 60,000 pounds out of 100,000) was sold
by the Clearing House in the fluid market at the fixed price ; and

secondly because only 50 per cent . of B's milk and 30 per cent.

of C's milk was sold in the fluid market . Then what happens to
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the proceeds of the other 40 per cent . of A's milk under the plan ?
The answer is that sufficient is deducted therefrom and adde d

TURNER'S to the payments to B and C to make them equal to A's . That is
DAIRY LTD. the way the plan works out in practice . It is plainly equalization

ET AL.
v.

	

of returns. The foregoing analysis makes it clear that not onl y
LOWER

MAINLAND is equalization of returns the purpose and object of the plan eon -
DAIRY tained in the orders, but that it is accomplished just as effectively

PRODUCT S
BOARD ET AL . as in the Crystal Dairy case, supra . Here it IS true, the money

O'Halloran, is taken from farmer A before his monthly settlement while i n
J.A

	

the Crystal Dairy case it was taken afterward .

But the principle and purpose of the plan is the same. It may
differ in form but not in substance . Another method of book -
keeping is employed, and a different routine of collection i s
pursued. There is, of course, no particular virtue in the wor d
"equalization of returns ." These very words were not used by
Lord Thankerton in his speech in the Crystal Dairy decision but
the meaning they express here was adequately conveyed there i n
other language. The term has been used in the evidence and in
the argument before us and is now used to describe in apt word s
that what takes place under the impugned orders has the sam e
effect in "a practical business sense" (to use the terns employe d
by Sir Lyman Duff and adopted by Lord Maugham in the
Reference re Alberta Statutes, post) as what occurred in the
Crystal Dairy decision, supra, that is to say in Lord Thankerton ' s
language (p . 19) :

To transfer compulsorily a portion of the returns obtained by the trader s

in the fluid-milk market to the traders in the manufactured products market .

III . The compulsory sale .

For the appellant it is contended the plan under review con-
cerns milk sold by A, B and C and all the other farmers to th e

Clearing House and as there was no such sale in the Crystal
Dairy case that decision can have no application here . Counsel
for the appellants admits the farmers have to sell their milk t o
the Clearing House if they wish to remain in the milk business ;
but he says it is a sale nevertheless, and as the property in the
milk then passes to the Clearing House, whatever occurs there-
after is of no interest to the farmers . There are two answers t o
this contention : first that it appears on the face of the impugne d
orders that the plan—of which the compulsory sale is an integral
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part—is necessarily premised on the payment of equalize d

amounts ; and secondly that the compulsory sale is a sham sale

set up to circumvent the effect of the Crystal Dairy decision. As

to the first answer that the plan is premised on the payment o f

equalized amounts ; the price payable by the Clearing Hous e
to the farmer is fixed at so much per pound butterfat and the

volume of fluid milk received by the Clearing House from each

farmer is known at the time of receipt .

One naturally asks why the delay until the end of a monthly
settlement period to enable the Clearing House to calculate th e

amount payable to the farmer for his fluid-market milk. Not

because of price or volume, for one is fixed and the other ascer-
tiined immediately . It is not a delay in payment of a known
amount of money . Nor is it to ascertain what percentage of th e

farmer's volume may be actually sold in the fluid market, for

that does not enter into it . I see no escape from the conclusion
which the previous analysis of the plan compels, that it is t o
calculate an equalized payment to all farmers for fluid-marke t
milk during the settlement period, once the total volume of sales

in the fluid market has been ascertained for that period . The
orders reduced to what they really mean in practice, require al l
farmers to sell their fluid-market milk to the Clearing House for
an amount of money calculated upon what is an equalized return

—that is to say, payment of an equalized amount . The payment
of an equalized amount to the farmers is thus seen as the deter -
mining reason for the compulsory sale provision .

Without it the intricate provisions relating to "quotas" would

be purposeless . That is why it is said the compulsory sale i s
necessarily premised on the payment of equalized amounts .
Instead of being merely incidental to a plan of orderly market-
ing, equalization of returns emerges as the pith and substance o f
the plan outlined in the impugned orders. This conclusion should

dispose of the question, subject of course as to whether it results
in an indirect tax. But the second answer, that the compulsory
sale is a sham sale is also referred to in view of the importanc e
counsel attached to it . It may be considered under two branches :
first that it is not a contract of sale wherein the property in th e

milk is passed to the Clearing House ; and secondly that the
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purpose and object of the orders was equalization of returns, t o
1941 be accomplished by a compulsory sham sale to a Clearing Hous e

TURNER'S set up as a figurehead to go through the motions of a pretende d
DAIRY LTD . purchase hoping thereby to circumvent the effect of the Crysta l

ET AL.
v .

	

Dairy decision .
LOWER As to the first branch : the arbitrary and one-sided transactionMAAINL

A INLAN D
DAIRY which the orders require to take place between the Clearing

PRODUCT S
BOARD ET AL. House and the farmer cannot be described as a "sal e" in the sense

o,Aalloran, that term is used in our law. The element of compulsion dom -
J.A. mates all others . A contract of sale cannot take place when on e

of the so-called contracting parties is virtually deprived of th e
right to give or withhold his assent freely . Calling a transactio n

a sale does not make it a sale even in a statute, if in substanc e
it is not a sale. The Milk Clearing House Limited is in reality
a puppet set up by the appellant board to carry out the orders o f
the board as an integral part of the plan to secure equalizatio n
of returns .

Although the Clearing House is incorporated and a separat e
legal entity from the board, yet if it becomes . material "to con-
sider what is this thing which is described as a corporation" the n
as said by Lord Buckmaster in Rainham Chemical Works v .

Belvedere Fish Guano Co . (1921), 90 L.J.K.B. 1252, at p . 1257 :
. . . it may be established by evidence that in its operations it doe s

not act on its own behalf as an independent trading entity, but simply fo r

and on behalf of the people by whom it has been called into existence .

and vide also Palmolive Manufacturing Co. (Ontario) Ltd. v .

The King, [1933] S.C.R. 131, at p . 140, as an example of two

separate legal entities, yet held in fact and for all practical pur-
poses to be merged, as one was merely the agent of the othe r

subject in all things to its proper direction and control .
This so-called sale is in truth not a sale at all but a compulsory

transfer to the Clearing House of the milk of A, B and C and

other farmers. That this compulsory transfer is designed for

the specific purpose of achieving equalization of returns, whic h
could not be operative without it, is fully demonstrated by th e
illustrations given of the plan in operation and the foregoing

analyses . It is confirmed by the evidence of the chairman of th e
appellant board . For when he was asked the reason for this
compulsory measure and to state why the Clearing House could
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not operate effectively as sole agent or broker for the sale of the

	

C. A.

farmers' milk he said :
Under that arrangement, [viz., Clearing House as agent of the farmer]

TuRNER ' s
every producer's milk would have to be followed right through until it was DAIRY LTD.

sold to the dealer . If producer A sold 100 per cent . of his milk to dealer X,

	

ET AL .

then he would have to get fluid-milk prices for 100 per cent. of his milk .

	

v .
And if producer B sold 100 per cent . of his milk through the [same] agent,

LowE R
VIAI~LA~n

and it all went to the manufacturer for manufacturing purposes—to manu-

	

DAIRY

facture, he would get manufacturing prices only .

	

PRODUCTS

This must be taken to mean that if the board acted only as
BOARD

ET AL
.

agent or broker it could not deduct anything from one farmer OHJ.lloran,

to equalize the payments to other farmers . To my mind it was

another way of saying the board could not enforce equalization

of returns without a compulsory transfer of the milk and there -
fore the compulsory sale provisions were inserted in the orders .
The evidence of the chairman of the board just cited leads to th e

second branch mentioned, viz., the reality of the transfer of th e

milk to the Clearing House . It is said that this compulsor y
transaction is not a transfer in substance although it may be i n
form. The learned trial judge found as a fact upon the evidenc e

before him that it was a colourable device .

The ambiguous profit situation of the Clearing House ; its
vague financial set-up ; its inadequate facilities in capital, plan t
and equipment to conduct operations on a scale entailed in the
bona fide purchase of milk from the farmer and its distributio n

thereafter ; the lack of any considered plan to raise or provid e
capital to operate in a commercial way ; the fact the Clearing
House must sell the milk in order to obtain money to pay th e

farmers for it ; the continued delivery of the same farmer 's milk

to the same dealer in the same way ; the fact that fixing of prices

to the farmer and to the distributors, the fixing of dealers '

"spreads" and other regulatory measures, may with the on e

exception of equalization of returns, all be enforced without th e

compulsory sale ; these considerations when read together with

the past and present conditions in the milk industry and previou s
attempts to cope with them, and the circuitous method adopte d

in the present plan to ascertain the pro rata amount payable t o

each farmer for his fluid-market milk, all point convincingly t o

the conclusion reached by the learned trial judge .

1941
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IV. Admissibility of evidence .
1941 This finding of fact involves the admissibility of evidence t o

TuRNER's show the real scope and effect of the orders . The admissibility
DAIRY LTD. of evidence was one of the chief points in the argument befor e

ET AL.
v.

	

us. Counsel for the appellants did not dispute that such evidenc e
LOWER

may be introduced in respect to statutes and municipal by-laws .i~AINLAN D
DAISY As I understand his argument it is that evidence is not admissibl e

PR011uCT s
BOARD ET AL. because the orders being ex facie valid, the authority exercise d

O'Halloran, is not beyond the power of the scheme or the Legislature to dele -
J .A. gate to the appellant board ; it is said the same rule applies a s

in the interpretation of contracts, viz ., that evidence is not
admissible unless ambiguity arises as to the meaning of the
language employed in the orders . He asserted that ambiguity
did not exist .

But it is not the construction of the orders that is in question ,
it is the reality of the plan embraced by them, and it is in partic-

ular the reality of the sale or transfer of the milk to the Clearin g
House. For the appellants rely upon the legality of that trans-
action to escape the charge of imposing an indirect tax . It is
said by the respondents that the plan when seen in its reality by
the light of the evidence will disclose that these orders ex facie

valid in form though they may be, yet in substance are a colour -
able exercise of the board's power, for the reason that the boar d

under the guise of exercising its own power is in reality attempt -
ing to carry out an object beyond its powers . It is said tha t
under the colourable cover of a broad scheme to regulate the mil k
industry the appellant board in fact embarked upon a plan o f
equalization of returns which in its effect imposes an indirect tax .

It must be conceded that if the board had power to do directly

that which it is charged with seeking to accomplish by indirec-
tion, or if it were a question only of the construction of orders
admittedly within its competence, then appellants' objection t o
the admission of evidence would be on stronger ground . But if

equalization of returns is found to constitute an indirect tax a s

charged, then no matter how unobjectionable the orders may b e
in form or how free from ambiguity their text may be, yet the y

are illegal as a colourable exercise of powers which the boar d

does not possess, and which cannot be conferred upon it by its
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parent Provincial Legislature . It is obvious that if the order s

do in effect constitute an indirect tax then they are invalid.
But it cannot be said that the orders may not be colourable ,

simply because they are apparently valid in form and free from

ambiguity in their text. Such an argument would be a denial o f

the well-recognized principle that the substance and not the form

shall govern . Viewed in this light appellants ' contention i s

reduced to this proposition, viz ., admitted that the orders may b e

colourable, yet because there is no ambiguity in their text, evi-
dence may not be introduced to show they are merely a colourable
device . The statement of this proposition carries its own rejec-

tion. Use of legal machinery for doing an illegal act will not
purge its illegality, nor the indirectness of the means rid the ac t

of its illegality, per the Earl of Halsbury in Daimler Co . v .

Continental Tyre &c. Co., Lim. (1916), 85 L .J .} .B. 1333, at
1338 .

Attorney-General for Ontario v . Reciprocal Insurers (1924) ,
93 L.J.P.C. 137 was a case where the impugned legislation wa s
ex facie valid. Duff, J . (as he then was) speaking for th e

Judicial Committee, stated the principles which seem to govern

this discussion. His Lordship said at p. 141 :
Of course, where there is an absolute jurisdiction vested in a Legislature ,

the laws promulgated by it must take effect according to the proper con-

struction of the language in which they are expressed.

This "plain meaning" rule advocated by counsel for the appel-

lants might be in point here if the effect of the orders to whic h
objection is taken, came within the competence of the board . But
then his Lordship referred to the different principle which applies
to a "law-making [body] . . . of a limited or qualified
character," and said that in such cas e
obviously it may be necessary to examine with some strictness the substance

of the legislation for the purpose of determining what it is that the Legis-

lature is really doing .

Reading these two excerpts together and applying them t o
this case it should follow (1) If a "law-making [body] . . .
of a limited or qualified character," refers in a particular case
to the Dominion Parliament or a Provincial Legislature,
a fortiori it must include an inferior law-making body such a s
the appellant board which is the creature of a Provincial Legis-
lature. To hold otherwise would be to give an immunity to a
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provincially created board not enjoyed by its parent Legislature
1941

	

or the Dominion Parliament ; (2) if the appellant board is of a

TURNER'S limited or qualified character, then examination of the effect o f
DAIRY LTD . its orders is not limited to the proper construction of the languag e

ET AL.
z,

	

in which they are expressed ; (3) that the "substance" of its
LOWER orders may be examined with some strictness to determine wha tMAINLAN D
DAIRY

	

it is that the board is really doing ; (4) obviously if the search
PRODUCTS

BOARD ET AL . for the intent of the board were limited to the form of the orders ,
no occasion would arise to examine their "substance" with "someO'Halloran ,

J.A•

	

strictness" to find what it is the board "is really doing . "
That examination of the "substance" of the orders mus t

include the consideration of external evidence where it is neces-
sary to do so to understand the working out of the orders "in a
practical business sense," I think is clear from what was sai d
both by Sir Lyman Duff (with whom Davis, J. concurred) in
Reference re Alberta Statutes, [1938] S.C.R. 100, at pp . 127-8,
and by the Lord Chancellor, Lord Maugham, in the same case in
the Judicial Committee, vide (1938), 108 L .J.P.C . 1, at pp. 6-7 .
Speaking of the examination of the effect of legislation Lor d
Maugham said :

The Court must take into account any public general knowledge of whic h

the Court would take judicial notice, and may in a proper case require t o

be informed by evidence as to what the effect of the legislation will be.

And further, at p . 6, having said it is not competent either fo r
the Dominion or a Province
under the guise or the pretence or in the form of an exercise of its own powers

to carry out an object which is beyond its powers. . . .

the Lord Chancellor observed :
Here, again, matters of which the Court would take judicial notice must

be borne in mind, and other evidence in a case which calls for it .

It remains to be determined if this is a proper case for the
Court to be informed by evidence as to what the effect of th e

orders will be. The learned trial judge on whom the initial

burden fell came to the conclusion that it was . Ike had a wide

judicial discretion in that respect . In my view he exercised i t

in accordance with correct principles and no injustice has

resulted . I would add only that one need but read that evidenc e

to realize that the legislative history and surrounding condition s

have a direct bearing on the effect of the orders . Such evidence
is essential in this case if the Court is to have knowledge of more
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than half the problem, and intelligibly decide if the board, under

	

C . A .

the guise of exercising its own powers is in reality attempting to

	

194 1

carry out an object beyond its powers .

	

TURNER' S

Even if as argued by appellant s ' counsel, the orders are viewed DAFTAID '

by the rule which he contended applied to contract we find
Low

V .
ER

authority against the proposition that evidence is not admissible MAINLAN D

to determine the reality of the plan in the orders . In re Watson ; paonucr s
Ex parf Official Receiver (1890), 59 L.J.Q.B . 394, a contract BoARDETAL .

which was in form a hiring agreement was held to be in substance O'Halloran ,

a bill of sale. The Court of first instance and the Divisional

	

JA .

Court both held that the form of the documents only could b e

looked at. But the Court of Appeal held that the reality of the

transaction was one of fact and that it was not prevented by th e
form of the document from going outside it and enquiring int o

the facts to see whether the document represented the real trans -

action. At p. 398 Lord Esher, M.R. said :
I do not deny that people may evade an Act of Parliament, but they never

will succeed in so doing by putting forward documents which contain a false

description of the transaction, and the Courts will always go through thos e

documents in order to arrive at the truth .

The Master of the Rolls said further at p . 398 :
The question as to the reality of the transaction is one of fact, and

although the document may be looked at, it is only a part of the truth .

The above decision, as well as Maas v . Pepper, [1905] A.C. 102 ,

was recently applied by this Court in Monarch Securities Ltd.

v. Gold (1940), 55 B.C. 70. True they are cases of contract .

But they are now referred to because it was on the analogy t o

contract that counsel for the appellants advanced his stronges t

argument against admission of evidence to show the reality o f

the plan set up by the impugned orders . The problem is not on e

of construction but the reality of the transaction .

This being so we should overrule the objections taken to th e
admission of evidence which properly related to the purpos e

and object of the impugned orders and the reality of the pla n

set up therein . The evidence objected to and admitted was : (1)

The ballot form Exhibit 6 ; (2) Marketing Board orders 3

through 9, Exhibit 4 ; (3) the evidence of E . G. Sherwood, a

director of the appellant Milk Clearing House Limited ; (4) the

evidence of Charles E . Thompson and (5) the evidence of M. S .

10
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Bryan verifying a radio speech made to the public by the
1941 appellant Williams on 13th May, 1939, when he was introduced

TURNER'S and spoke as chairman of the appellant board ; (6) the evidence
DAIRY LTD . given by the appellant Williams in cross-examination at the trial ;ET AL .

v.

	

(7) discovery evidence of Williams and Barrow .
LOWE R

MAINLAND

	

The discovery evidence of Williams was first objected to on
DAIR Y

PRODUCTS another ground. He was examined for discovery as an individua l
BOARD ET AL. defendant. However, at the trial counsel agreed to *neat hi s

O'Halloran, discovery evidence as if he had been examined as chairman o f
J .A .

the appellant board, but subject to his being examinable in that
capacity as an "officer of a corporation" within the meaning o f
rule 370e (1) of our Supreme Court Rules. The learned trial
judge held him examinable under that rule applying the decision
of MARTIN, J. (later Chief Justice of British Columbia) in
Centre Star v . Rossland Miners Union (1902), 9 B .C. 190 . I
agree with the learned trial judge that Williams 's discovery
evidence was properly admitted at the trial as evidence of the
chairman of the appellant board . By rule 1041 of our Supreme
Court Rules the terns "corporation" as used in the Suprem e
Court Rules
shall have the meaning assigned to it under the "Interpretation Act," an d

shall include any association, union, or body whatever .

By section 24 (6) of the Interpretation Act, R .S.B.C. 1936 ,
Cap. 1,-

"Corporation" means any incorporated company, association, society ,

municipality, or body politic and corporate, howsoever and wheresoever
incorporated, . . .

The appellant board is not "incorporated" ; it cannot therefor e
be a "corporation" in the sense that term is defined in the Inter-
pretation Act . But the additional words in rule 1041 "and shal l
include any association, union, or body whatever" widen the term
"corporation" as used in the Supreme Court Rules to includ e
legal entities which may not be "incorporated." Otherwise these
additional words in rule 1041 would be meaningless . For if it
were intended that the "association, union, or body whatever "
should be "incorporated" this was already covered by the, defini -
tion of "corporation" in the Interpretation Act, and no addi-

tional or qualifying language would be required .

In the circumstances the words "and shall include any asso-
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ciation, union or body whatever" in rule 1041 should be regarde d

as words of amplification to include an unincorporated legal

entity such as the appellant board. Accordingly for the purposes TURNER's
of discovery examination at least the appellant board should be DAISY

ALET
1:TD .

regarded as a "corporation" within the meaning of rule 370e (1) .

In Turner's Dairy Ltd. et al . v. Williams et al . (1940), 55 B .C. MAINLAR,

81 an interlocutory appeal in these same proceedings concerning DAT cY
Pxonurs

refusal t4 answer questions on discovery examination, this Court BOARD ET AL.

held, applying Taff Vale Railway v . Amalgamated Society of O'Halloran,

Railway Servants, [1901] A .C. 426, that the appellant board

	

a.A .

was a legal entity suable as such . And vide also Hollywood

Theatres Ltd. v. Tenney (1939), 54 B.C. 247, at pp . 275-7 .

Then as to the discovery evidence of the defendant Barrow . I
think it was proper evidence for the learned trial judge to con-

sider in relation to past and present conditions in the milk
industry in so far as it assisted him to understand the workin g
out in practice of the plan outlined here . It related to a common
issue between all the plaintiffs and all the defendants .

V. What is done constitutes a tax .

Thus far it has been established that the impugned orders ar e

a colourable device to effect equalization of returns ; that is to
say in the language of Lord Thankerton in the Crystal Dairy

decision, supra, they were designed (p . 19)
to transfer compulsorily a portion of the returns obtained by the traders i n

the fluid milk market to the traders in the manufactured products market ;

the other . . . provisions afford the machinery by which this is enabled

to be done .

Does what takes place under this colourable device constitute
taxation? The principles of the decision of the Judicial Com-
mittee in the Crystal Dairy case require an affirmative answer .

It is true in that case there was an adjustment levy upon A
to provide the money to equalize payments to B and C . There is
no such so-called adjustment levy here. But once it is found
(as it has been) that equalization takes place, it is manifest that
what is done here is just as much a compulsory taking from A
to pay B and C, as if it were in fact done by a levy expressed t o
be for that purpose. That it is not called a levy or that it is not
shown in that form is not material . For the compulsory transfer
and other provisions (in Lord Thankerton's language) "afford
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the machinery by which this is enabled to be done ." Again it is
1941

	

the substance and not the form which governs .

TURNER'S

	

The impugned orders, in my view, fall within the elements o f
DAIRY LTD . taxation stated by Duff, J. (as he then was) in Lawson v. Interior

ET AL .
v.

	

Tree Fruit, and Vegetable Committee of Direction, [1931]

i xLAxD S.C .R. 357, at p . 363 and by Lord Thankerton in the Crysta l
DAIRY Dairy decision. The appellant board which passed the order s

PRODUCT S
BOARD ET AL, and thereby directs and controls the Clearing House is undeni-

o°aavoran, ably a public and not a private body . It is equally clear its order s
J.A .

	

were passed for a public purpose and unless held invalid are
enforceable by law.

VI. Indirect tax.

The impugned orders impose a tax and the enquiry pressed
further shows that the tax is indirect. Whether the plan impose s
an indirect tax depends upon the tendency of the tax to "enter
into and to affect the price of the product" per Duff, J. (as he
then was) in Lawson's case, supra, at p . 362. That tendency i s
not ascertained by the "results in isolated or merely particula r
instances," per Viscount Haldane in Attorney-General of British

Columbia v . Canadian Pacific Railway (1927), 96 L.J.P.C . 149 ,

at p. 151 . It is
referable to, and ascertainable by, the general tendencies of the tax and th e

common understanding of men as to those tendencies :

per Lord Hobhouse in Bank of Toronto v. Lambe (1887), 5 6

L.J.P.C . 87, at p . 89 . The price payable to the farmer was
increased by the impugned orders .

The price to the consumer in Vancouver was not fixed by th e

board although stated to be one of the lowest if not the lowest o f

any major city in Canada . When the appellant board fixed the
price the dealer had to pay the Clearing House at 60 cents per
pound butterfat, the price the dealer was then called on to pa y

was increased in two ways . First when the board fixed the price

payable by the Clearing House to the farmer at 56 cents per
pound butterfat, it thereby increased the price to the farmer by
some six to eleven cents per pound more than the farmer ha d

been receiving from the dealer . It is in evidence that before th e
orders were passed the dealers had been paying the farmer fro m
45 to 50 cents per pound butterfat for fluid-market milk. Sec-
ondly when the appellant hoard fixed the price payable by the



LVI.]

	

BRITISH COLUMBIA REPORTS .

	

149

dealers to the Clearing House at 60 cents per pound butterfat

	

C . A.

(which allowed a four cent "spread" to the Clearing House) it

	

134 1

thereby added another four cents to the price payable by the TURNER' S
dealer .

	

DAIRY

	

LTD.
ET AL.

Under the equalization plan in the board's orders the dealers

	

v .

had to pay some 10 to 15 cents per pound butterfat more than mAI
1'°

rLA N
`°Ex

D

they did before . It is surely consistent with the "general ten- DAIRY
PRODUCT S

dency and the common understanding of men," that when dealers BOARD ET AL.

are compelled to pay such a substantial increase in the price of O'Hanvran,

milk, that they will pass that increase or at least a goodly portion

	

J.A.

of it on to the ultimate consumer . The existence of that general
tendency is the more certain since it is in evidence that the
Vancouver consumer has been paying a comparatively low price
and that strong representations have been made that it is too low .
It is in point to observe also that although the equalization pla n
of the appellant board has brought about the price increase s

which give rise to that tendency, yet the board has refrained from
fixing the price to the consumer or taking any step to preven t
the natural operation of that general tendency.

It may be accepted therefore as a general tendency that th e

increased price to the farmer not to mention the additional fou r
cent "spread" to the Clearing House, will be passed on wholly o r
in large part to the ultimate consumer, now benefiting from low

comparative prices ; and vide MACDONALD, C.J.B.C., in the
Crystal Dairy case (1932), 45 B.C. 191, at p. 195, and in th e

same case MACDONALD, J.A. (as he then was) at pp. 211-2 . In

the circumstances therefore the effect of the impugned orders i s
to impose an indirect tax . Such a result is not authorized by th e
milk scheme, under which the appellant board operates . Even
if it should be held to be within the milk scheme, then the schem e
itself is illegal to that extent for obviously it cannot exercis e
powers which cannot be given it by the parent statute .

VII . Re appellants Williams and Barrow .
To succeed against the appellants Williams and Barrow, th e

respondents must show they did not act "in good faith in th e
performance or intended performance" of their duties as mem-
bers of the appellant board ; vide section 13 of the Natura l
Products Marketing (British Columbia) Act, supra. The evi-
dence discloses that under the guise of regulations for the market-



BRITISH COLUMBIA REPORTS .

	

[Vol.,.

ing of milk they incorporated into the orders of the board a
colourable plan for equalization of returns which in its effect

TURNER's imposed an indirect tax . They sought to do something which
DAIRY LTD . has been found to be illegal . Therefore they have acted mala fide ,

ET AL .
v. vide Westminster Corporation v. London and lV orth-Western

MALINERLAND Railwa y Railway (1905), 74 L .J. Ch . 629, Lord Macnaghten at p . 632 .O W

DAIRY Lord Lindley said at p. 636 :
PRODTJCTS

Where a person is authorized by statute or by the common law to do wha tBOARD E T ET AL .
apart from such authority would be unlawful—for example, to commit a

trespass—and the authority is conferred for some distinct and definite pur-
pose, and is abused by being used for some other and different purpose, th e

person abusing it is treated as a wrongdoer from the first, and not only as a

wrongdoer in respect of what can be proved to have been an excess of hi s

authority. It is presumed against him that the abuse of his authority show s

an intention from the first to commit an unlawful act under colour of a

lawful authority .

It was contended Williams and Barrow were not proper partie s

to the action ; it was said there were no allegations against them .
Reliance was placed on observations made in the course of th e
judgments in the practice appeal, vide (1940), 55 B.C. 81. But

their description in the style of cause has been changed since then .

The statement of claim has been amended since by charging thes e

appellants in paragraph 28 thereof, with conspiring together t o

have the appellant board pass the impugned orders to obtain
equalization of returns illegally or improperly, and to disguise
the true purpose of the orders . During the course of the trial
the learned trial judge ruled that these allegations against the m
were sufficient to constitute them proper parties to the action . I
see no ground to hold otherwise .

Under cover of a broad scheme to regulate the milk industr y
the appellant board embarked upon a plan which in its realit y
results in an indirect tax . The impugned orders sought to con-
ceal their true scope and effect and were a colourable use of th e
board's powers . The board attempted to do an illegal act under
colour of a lawful authority .

I would, therefore, dismiss the appeals of all the appellants .

Appeal dismissed, Macdonald, C .J .B.C. dissenting.

Solicitors for appellants : Williams, Manson & Rae .

Solicitors for respondents : Farris, Farris, McAlpine, Stultz,

Bull & Farris.

150

C . A .

194 1

O'Halloran ,
J.A.
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REX v. HOP LEE .

Criminal law—Offering to sell opium—Evidence—Duty of prosecution as t o
calling of rcitnesses—Can . Stats . .1929, Cap . 49, See. 4 (f) .

One Murton, a constable in plain clothes, hired two adjoining rooms at th e

Dunsmuir Hotel in Vancouver which were connected by a dictaphone .

Murton occupied one room and another constable occupied the other .

One Hong Wong, who was in the employ of the police and could not

speak English, brought the accused to Murton's room where he an d

Murton conversed as to the sale of a can of opium to Murton, including

the price to be charged for it. The accused then left, saying he woul d

be back the next morning. He came back, and after further conversa-

tion he left saying he would bring the can of opium in the afternoon,

but he did not come back . Hong Wong was in the room with them on

both occasions . Accused was convicted on a charge of offering to sell to

Murton one can of opium for $475 . On appeal, the main objection taken

on behalf of the accused was that the prosecution failed to call o r

produce at the trial Hong Wong, who brought the accused to the polic e

officer's room and was present throughout the interviews upon whic h

the charge was founded .

Held, affirming the decision of MANSON, J ., that on the facts of this case the

Crown was not obliged to call Hong Wong as a witness .

APPEAL by accused from the conviction by MANSO , J. and

the verdict of a jury at the Fall Assize at Vancouver on the 30t h

of September, 1940, on a charge of offering to sell and delive r

one can of opium to one Murton for the sum of $475, withou t
first obtaining a licence from the Minister of Pensions an d

National Health, or without other lawful authority . On the
18th of April, 1940, Murton who was a constable in plain clothes ,
visited Nanaimo with a Chinaman, Hong Wong, who could no t
speak English and was in the employ of the police. The con-

stable saw accused there but did not speak to him . On the 25th

of April Murton hired two rooms at the Dunsmuir Hotel i n
Vancouver which were connected by a dictaphone . Murton occu-

pied one of the rooms and another constable was in the other

room. Hong Wong brought the accused to the room occupied by
Murton where the purchasing of a can of opium by Murton wa s

ussed, including the price to be charged . The accused then

left saying he would come back next morning . He came back in
the morning, and after discussion accused said he would come

C . A .

194 1

Jan. 15 ;
Feb . 3 .
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back in the afternoon with a can of opium at about 5 .30 o'clock .
Murton's evidence was corroborated by the constable in the next
room who heard the conversation through the dictaphone . Hong
Wong was in the room on both occasions. The accused never

came back.
The appeal was argued at Victoria on the 15th of January,

1941, before MACDONALD, C .J.B.C., MCQUARRIE, SLOAN,
O'IIALLORAN and McDoNALD, M .A.

Ian Cameron, for appellant : The charge was for offering to
sell opium. The constable and Hong Wong were both in the room
at the Dunsmuir Hotel on the two occasions when the conversa-
tion took place between the constable and accused . The Crown
did not call Hong Wong as a witness . Hong Wong was instru-
mental in getting the police to go to the hotel, and he brought th e
accused there. The accused claims he was suffering from asthm a
and wanted leave to go to the United States. Hong Wong shoul d

have been called as a witness by the Crown : see Rex v . Sene-

viratne, [1936] 3 W.W.R. 360, at p . 377 . It is a principle of
law that he must be called. In this case the jury asked that h e
be called. The Privy Council case must be followed : see Rex

v . Bagley (1926), 37 B .C. 353, at p . 370 ; Rex v. Sing (1932) ,
50 B.C. 32 ; Rex v. Mandryk, [1939] 3 D.L.R. 543, at p. 545 ;
Rex v. Gauthier (1921), 29 B .C. 401 ; Rex v. Guerin (1931) ,
23 Cr . App. R. 39. At least they should produce him for cross -
examination .

Donaghy, K .C., for the Crown : The old law was that th e
Crown should call all witnesses, but now the rule is to call al l

witnesses who were at the preliminary hearing . This man was

not a witness at the preliminary hearing. The defence coul d
subpoena him if they wished and call him, and if he proved
adverse they could cross-examine him . This man is a stool-pigeon

and his evidence cannot be relied upon. The Colonial Law s
Validity Act, 1865, does not apply to Canada . There is no duty
cast upon the Crown to call this witness, and there has been n o
miscarriage of justice : see Rex v. Sing (1932), 50 B .C . 32 . The
Crown does not want to call a stool-pigeon, they are not reliabl e
and it is not desirable to mention stool-pigeons in the case. He
does not speak English and knows nothing as to the conversatio n
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in the room at the hotel. The Gauthier case, supra, is not in point

and the other cases cited only apply to the particular facts in

those cases. It is not the duty of the Crown to call defence wit-
nesses, it only results in confusion to do so . In murder cases
the rule is more strictly applied : see Archbold 's Criminal Plead-
ing, Evidence and Practice, 30th Ed., 497 ; Regina v. Holden

(1838), 8 Car . : P. 606 .
Cur. adv. volt.

3rd February, 1941 .

MACDONALD, C.J .B.C . : I would dismiss the appeal. I am

content to say that on the facts counsel was not obliged to call th e
witness referred to . Even in respect to what is called "th e
unfolding of the narrative" if we had a plethora of witnesses i t
would not necessarily result in a miscarriage of justice to omi t
to call one or more of them .

McQUAll 1E, J .A. : I agree that the appeal should be dis-
missed .

SroAN, J.A. : In my view Hong Wong was not a witnes s
whose evidence was "essential to the unfolding of the narrative, "
Rex v. Seneviratne, [1936] 3 W.W.R. 360, at 377. In conse-
quence under the circumstances of this case Crown counsel wa s
not obliged to call him and the appeal must be dismissed.

O'HALLOR.A.N, J .A . : The appellant was convicted of offerin g

opium for sale contrary to the statute. He seeks a new trial o n

the main ground that Hong Wong, a police agent present whe n
the offer was made, was not called by the prosecution as a witnes s

at the trial. Rex v . Seneviratne, [1936] 3 W.W.R. 360 wa s
relied on and particularly that portion of the speech of Lord
Roche at p. 378, reading :

Witnesses essential to the unfolding of the narrative on which the prose-

cution is based must, of course, be called by the prosecution, whether in th e

result the effect of their testimony is for or against the case for the

prosecution .

Counsel for the respondent did not dispute that principle, bu t
maintained Hong Wong was not an essential witness to the
"unfolding of the narrative on which the prosecution is based."
His chief ground for that contention was that the evidence dis-
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closed Hong Wong did not understand the English language
and obviously could not be an "essential witness" concerning th e
charge of offering to sell opium to constable Murton, since th e
offer took place entirely in English in conversation between the
appellant and constable Murton .

In these special circumstances the contention of the respondent
should be accepted as well founded. Other circumstances migh t
impel a different conclusion . Rex v. Sing (1932), 50 B .C. 3 2
was referred to . It was a ruling given in the course of a trial .
Its value is questionable, since the determining issue whether th e
witnesses were or were not essential in the sense described i n
Rex v. Seneviratne, supra, was not then considered .

Hong Wong was not called at the preliminary hearing . More-
over at the trial, where the appellant gave evidence in his ow n
defence, no application was made by the defence to have Hon g
Wong called for cross-examination when the prosecution di d
not call him .

I would dismiss the appeal .

MCDONALD, J.A . : This is an appeal from conviction for
having offered opium for sale to one Murton an officer of th e
Royal Canadian Mounted Police. The objection taken on behalf
of the appellant is that the prosecution failed to call or t o
produce at the trial one Hong Wong who brought the appellan t
to the police officer's room and was present throughout the inter -
view upon which the charge was founded . Hong Wong was no t
called at the preliminary hearing and the appellant was therefor e
not misled in that regard. If he had desired to have the evidence
of Hong Wong it was open to him to have had him subpcenaed and
called .

The neat point for decision is whether or not Crown counse l
is obliged to call every witness who was present at the time that
the alleged offence was committed, or whether it is open fo r
Crown counsel to decide in his own discretion as to what witnesse s
he shall or shall not call . I can see no advantage to be gained by
discussing cases decided in other jurisdictions where the broa d
rule has no doubt been laid down that Crown counsel is oblige d
to follow the course contended for by the appellant . So far as
this Province is concerned the practice for many years has been
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to follow the decision of MACDONALD, J. in Rex v . Sing (1932),

	

C . A .
50 B.C. 32, where after a careful review of the leading authori-

	

1941

ties extending throughout many years, that learned judge held

	

RE x

that counsel for the prosecution is not bound to call witnesses

	

v .
HOP LE E

merely because their names are on the back of the indictment (o r

since grand juries have been abolished have been called at the McDonald, J.A.

preliminary hearing) .

It was further held that Crown counsel might use his ow n

discretion, but that as to witnesses called at the preliminary
hearing he ought to have them in Court so that they might be
called for the defence if they are wanted for that purpose. It
was further held that if such witnesses should be called for th e
defence the person calling them makes them his own witnesses .
The English cases on the subject are also cited in Archbold' s
Criminal Pleading, Evidence and Practice, 13th Ed., 497.

Although appeals to the Judicial Committee in criminal mat-

ters have been abolished I think we may safely adopt as a rul e
that laid down by Lord Roche speaking for the Judicial Com-
mittee in Rex v . Seneviratne, [1936] 3 W.W.R. 360, at pp .

377-8 :
It is said that the state of things above described arose because of a

supposed obligation on the prosecution to call every available witness on

the principle laid down in such a ease as Ram Rarajan Raj v . Reg . (1914) ,

I.L .R . 42 Cal . 422, to the effect that all available eye witnesses should be

called by the prosecution even though, as in the case cited, their names were

on the list of defence witnesses . Their Lordships do not desire to lay down

any rules to fetter discretion on a matter such as this which is so dependen t

on the particular circumstances of each case . Still less do they desire to

discourage the utmost candour and fairness on the part of those conductin g

prosecutions ; but at the same time they cannot, speaking generally, approv e

of an idea that a prosecution must call witnesses irrespective of considera-

tions of number and of reliability, or that a prosecution ought to discharg e

the functions both of prosecution and defence . If it does so confusion i s

very apt to result and never is it more likely to result than if the prosecu-

tion calls witnesses and then proceeds almost automatically to discredi t

them by cross-examination. Witnesses essential to the unfolding of the

narrative on which the prosecution is based must, of course, be called by

the prosecution, whether in the result the effect of their testimony is for

or against the case for the prosecution .

As stated by counsel on the argument before us the statemen t

contained in the sentence last above quoted is really axiomatic

because Crown counsel must, of course, call a sufficient number
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whole tale and though contradicted by the appellant the jury
McDonald, J .A.

chose to believe him . Any evidence which Hong V ong might
give was not necessary to complete the narrative in any regard .
In my view therefore Crown counsel in this case followed th e
practice which has been well established in this Province fo r
many years and a practice which has received the approval o f
the Judicial Committee of the Privy Council .

I think, therefore, that the appeal should be dismissed .

Appeal dismissed.

C. T. GOGSTAD & CO. v. THE S.S. "CAMOSUN . "

Admiralty law—Collision—Channel—Vessels approaching one another—
Both vessels on one side of mid-channel—Examination of witnesse s
de bene esse—Refusal to read on trial .

The entrance to First Narrows at Vancouver is about 750 feet wide with
mid-channel in its centre . The S .S. "Lido," owned by the plaintiff, was
inward bound, and when about 300 feet outside (or west) of the Lion' s
Gate Bridge, was in collision with S .S . "Camosun," outward bound .

Held, on the evidence, that the collision took place substantially north o f

mid-channel, that the S .S . `"Lido" was on the wrong side of mid-channe l
and was solely responsible for the collision .

The evidence of several witnesses for the plaintiff was taken before tria l
de bene esse. Counsel for the plaintiff declined to read into the recor d
the examination so taken of one of these witnesses .

Held, that such evidence is regarded as an additional examination to be
utilized if necessary only in the event that witnesses cannot be exam-

ined later. The plaintiff is not bound to use it if he does not wis h
to do so.

ACTION arising out of a collision between the plaintiff's S .S .
"Lido" and the S.S. "Camosun" at the entrance to Vancouver
Harbour, about 300 feet west of the Lion's Gate Bridge . The

C . A.

	

of witnesses to unfold the narrative. Further than that he is
1941

	

not obliged to go . In the present case the evidence on which th e
REX

	

Crown relied and the only evidence upon which the Crown di d
v

	

rely was that of the police constable Murton. He unfolded theHop LEE

In Admiralty
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Griffin, K .C., for plaintiff .

Clyne, and D. K. Macrae, for S .S. "Camosun ."

Cur. adv. vult .

28th February, 1941 .

MACDONALD, D .J .A. : I reserved a point on the admissibilit y

of certain evidence. The evidence of several witnesses for th e

plaintiff was taken before trial de bene esse . Plaintiff's counsel

exercised the privilege, as he conceived it, of declining to rea d

into the record the examination so taken, of one of these wit-

nesses . He was within his rights in doing so. To do a thing

de bene esse signifies allowing or accepting certain evidence for

the present until more fully examined, valeat quantum valer e

potest . It is regarded as an additional examination to be utilize d

if necessary only in the event that witnesses cannot be examine d

later in the action in the regular way. This evidence therefore

was taken "for what it was worth ." The plaintiff was not bound

to use it if he did not wish to do so. I refer to Atkinson v.

Casserley (1910), 22 O.L.R. 527 .
This action arose out of a collision between the "Lido" an d

the "Camosun " on the night of October 15th, 1940, in the Firs t

Narrows at the entrance to Vancouver Harbour and at a point

approximately 300 feet westerly of the Lion's Gate Bridge ; it

extends from Stanley Park, near Prospect Point, to the north

shore . Liability depends upon the point of collision . By

article 25 of the Collision Regulations in a channel such as thi s
every steam-vessel shall, when it is safe and practicable, keep to that sid e

of the fairway or mid-channel which lies on the starboard side. . . .

We are concerned with a channel somewhat special in its nature
inasmuch as opposite the point of collision to the north silt

accumulates to some extent near the navigable channel at the

outlet of the Capilano River ; it forms as Captain Reed testified ,

not merely a physical but also a mental hazard for navigators .
At the point of collision I find as stated by Captain Reed, an

independent witness called on behalf of the plaintiff and on e

with special qualifications to speak that the channel is approxi -

facts are set out in the reasons for judgment . Tried by MAC
InAdm'ralty

DONALD, D.J.A. at Vancouver on the 17th of December, 1940 .
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In Admiralty mately 725 feet in width with mid-channel in its centre bounded
194 1	 by the six-fathom lines . There was no question at the trial indi -

C . T.

	

eating or suggesting any other boundary-lines . It was not only
GoGSTAD so stated in evidence by all parties but both vessels navigated i n

R Co.
v .

	

respect to a channel so defined . Sometime after trial I wa s
THE S .S .

CAMOSUN'

		

by asked b y counsel for the plaintiff to reopen the case and admi t
in evidence a notice to mariners dated October 27th, 1938, sai d

Macdonald,
D.J .A. to disclose, at all events in so far as the channel under the Lion' s

Gate Bridge is concerned, that the five-fathom lines form th e
proper boundaries of the navigable channel . As the trial pro-
ceeded otherwise and on the basis aforesaid I would not reopen
it to admit this evidence . I express no opinion whether or not
this notice to mariners determines the boundaries of the channe l
at the point referred to, viz ., under the bridge, or was on the
other hand designed merely as an aid to navigation : it does not
in any event define the channel at the point of collision. A shor t
distance west of the bridge the course of the channel change s
and it has special features . When too with so much particularity
the channel was defined by plaintiff's witnesses, bounded as
aforesaid by the six-fathom line I would not permit a case tha t
failed on that basis to be recast a fortiori when, as intimated, th e
channel as actually navigated was otherwise defined : in other
words all parties proceeded on the basis of common well-under-
stood boundaries ; it was made their channel . Captain Reed' s
evidence was explicit : it does not follow in any event that h e
would change it . Doubtless in view of the uncertain and shiftin g
boundary to the north the six-fathom line would form a mor e

satisfactory line of demarcation .

I was reasonably convinced at the conclusion of the trial tha t
the collision occurred substantially to the north of mid-channel
thus fixing responsibility on the "Lido . " I reserved considera-

tion for greater certainty ; it enabled me to study further careful

submissions by counsel : that view is confirmed. I base my
judgment on ocular proof . If one followed, as charted, by th e

respective parties, the course of the "`Lido" after approaching

the examining vessel near Point Atkinson and the outboun d
course of the "Camosun " no collision would have occurred. I

accept mainly the evidence of two independent witnesses who
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observed the collision from Prospect Point . Their observations In Admiralty

translated by expert testimony established the point as substan- 	 194 1

tially north of mid-channel . Evidence too of other independent

	

c. T.

witnesses whom I accept as reliable disclosed the course of the GOGSTA °
& co .

"Camosun" when proceeding under the bridge at a point sub-

	

v .
TH E

stantially to starboard of mid-channel at that point and other «

	

S .S .
CA

.
osL Y

evidence pointed to the same conclusion . This evidence was
Macdonald ,

altogether inconsistent with the course of the "Camosun" as

	

D .J.A .

described by witnesses on the "Lido" as the former approache d

and passed under the bridge. I refer to the evidence of Kelly

and Allison, passengers on the "Camosun" ; their attention was
directed to the signal station on the bridge 91 feet to the nort h
of mid-channel ; they testified that the "Camosun" passed

directly under it, or a little to the north . Where they stood this
point could be readily determined .

In further confirmation having regard to the direction of th e
tidal current and the testimony of eye-witnesses, the "Camosun"

did not navigate from the south to the north side of the channe l
on approaching the bridge. True the course outlined by Captain
Watt of the "Camosun" was not adhered to ; the entries in the

log were made before the ship left the dock, said to be a commo n

practice . Whatever may be said in that respect the course fol-
lowed and the actual point of collision must determine liability .

The course followed by the "Camosun" was not on the south sid e
of the channel in passing under the bridge or beyond it . Other
evidence of independent witnesses support this view . The

master of the "Teco" inbound when he passed the "Camosun"

outbound between Brockton Point and Calamity Shoal disclose d
that it was near the centre of the channel when she passed th e
"Camosun" port to port. Another vessel the "Joan I" also

inbound passed the "Camosun" when nearing the bridge . It
placed the "Camosun" substantially to the starboard side o f
the channel .

As already intimated the evidence of Berry, Ockenden an d
Fraser is conclusive . I accept the statement of the two young
men concerning the point where they stood and the apertur e
through which they viewed the collision . It would be incredibl e
to disregard this evidence ; nor is it possible to plead mistake .
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In Admiralty With the line of vision fixed the measurements made and con -
1941 elisions drawn by the surveyor Fraser were not questioned .

From their position at the top of Prospect Point it was impos-
sible to see mid-channel as defined or any part of the sout h

C. T .
GOGSTAD

& Co .
v .

	

channel. Their evidence in conjunction with the surveyor' s
THE S.S . measurements inevitably placed the point of impact substan -"CAMOSU V

Macdonald ,
DJ.A Having reached this conclusion based upon observation of

physical facts no purpose would be served by canvassing th e
course of the "Lido" as portrayed by plaintiff ' s witnesses from

near Point Atkinson to the point of collision . The only material
comment is that Captain Uldall the pilot found it necessary to
make an allowance of I think approximately 100 feet in locatin g
the point of collision. This by his evidence would at least bring

the ship near mid-channel . I think the "Lido" crossing the
tidal current drifted to the north side of the channel .

I have therefore, as indicated, discarded evidence more or les s
conjectural : I accept evidence to my mind of a more conclusiv e
nature. It follows that the "Lido" was solely responsible for th e
collision . Judgment accordingly .

Judgment for defendant .

—

	

tially to the north of mid-channel .
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DES BRISAY ET AL. v. CANADIAN GOVERNMENT C. A .

MERCHANT MARINE LIMITED AND CANADIAN

	

193 9

NATIONAL STEAMSHIP COMPANY LIMITED .

	

Sept . 13,

	

14 ,
15, 18, 19,

Negligence—Goods stored on dock for shipment—Destroyed by fire—"Acci-
20, 21, 22 .

den tally begun"—Spread of fire—Duty of warehouseman—Onus of proof

	

1940

—Costs—14 Geo . III . (Imp.), Cap. 78, Sec . 86 .

	

Jan . 9 .

The plaintiffs stored 1,588 cases of canned salmon on the dock of the Cana-

dian National Steamship Company Limited in Vancouver, pending ship-

ment . While so stored the dock and contents were destroyed by fire . In

an action for damages against the owners and operators of the dock, i t

was held on the trial that as to the origin of the fire no evidence o f

negligence had been adduced and no facts proved warranting an infer-

ence of negligence, and the cause of the fire was incapable of bein g

traced . It was one which had "accidentally begun" within the meaning

of section 86, 14 Geo . III. (Imp .), Cap . 78, and the defendants wer e

not liable in respect of the commencement of the fire, there being n o

proof of negligence in respect of the construction of the warehouse or

its management or in the fact that it was not equipped with certai n

means of fire-control which the plaintiffs contended should have bee n

installed.

Held, on appeal, affirming the decision of MANSON, J., except as to costs
(O ' HALLORAN, J.A. dissenting in part), that the appeal should b e
dismissed .

Per O'HALLORAN, J.A. : The Fires Prevention (Metropolis) Act, 1774, does

not apply in this case of bailment . The respondent Canadian Nationa l

Steamship Company Limited in its capacity as warehouseman an d

wharfinger was a bailee of appellants' goods, and it must follow, apar t

from special contract, that the onus was on the bailee to prove it di d

take that care of the appellants' goods prescribed in Brabant & Co . v.
King, [1895] A.C. 632, at p . 640 . This onus has not been discharged ,
and the appeal should be allowed as against the Canadian Nationa l
Steamship Company Limited .

Held, further, as to the costs, that the adjudication thereon cannot be severed
from the main judgment and therefore taxation will proceed on the basi s
of the existing tariff at the time the main judgment was pronounced .

APPEAL by plaintiffs from the decision of MANSON, J. of the
12th of September, 1939 (reported, 53 B .C. 207) in an action
to recover $12,199 .54, the value of canned salmon destroyed by
fire on the 10th of August, 1930, while in the custody of th e
defendants . The respondents (defendants) are corporations owne d
by the Dominion Government, organizations carrying on coasta l

11
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and ocean-going freight and passenger trade . The pier carrying
1939

	

on the trade in Vancouver is operated by the respondent, Cana-

DES BRISAy dian National Steamship Company Limited, and the responden t
v .

	

Canadian Government Merchant Marine Limited was agen t
CANADIAN

for a number of government-owned vessels known as Canadia nGOVERNMENT
MERCHANT Government Merchant Marine, and used the pier in question .MARINE LTD .

The name Canadian National Steamships was used to cover al l
operations. The appellants, having 1,588 cases of canned salmon
to ship to Montreal, got in touch with the Canadian Governmen t
Merchant Marine office in Vancouver and arranged space for th e
carriage of same on S.S . "Canadian Miller" and were instructed
to deliver the canned salmon to the dock in question at the foot
of Main Street in Vancouver . The salmon was delivered accord-
ingly. In January, 1930, new structures were under construc-
tion on the dock in the way of sheds, and the east shed was
partially separated from the west shed. While this work wa s
going on they continued to do transportation business, and whil e
the work was going on in the east shed and incomplete, th e
plaintiffs' goods were placed there . On Sunday, August 10th ,
1930, while the dock was still in the course of construction, ther e
was a fire which completetly destroyed the dock and with it th e
appellants' goods. The pier was 1,010 .6 feet long and 220 feet
wide . The substructure consisted of creosoted piles and the super -
structure comprised freight sheds one storey high which extende d
the whole length of the pier . At the shore end there was a secon d
storey above the freight sheds extending north 250 feet, used
for offices and passenger accommodation .

The appeal was argued at Victoria from the 13th to the 15t h
and the 18th to the 22nd of September, 1939, before MARTIN ,

C.J.B.C., SLOAN and O'HALLORAN, JJ.A .

Maitland, Z .C., for appellants : There are two defendants,
namely, the Canadian Government Merchant Marine Limited a s
carriers, and Canadian National Steamship Company Limite d
as warehouseman, or bailee. The plaintiffs hooked space with th e
Canadian Government Merchant Marine Limited for carriage
of goods via steamship to Montreal, and carrying out instruction s
from said company, delivered 1,588 cases of canned salmon o n
the dock operated by the Canadian National Steamship Corn-
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pany, where a wharfage charge was payable. The goods were

	

C . A.

destroyed by fire while on the dock . The Canadian Government

	

193 9
Merchant Marine is liable as a common carrier : see Halsbury's

DES BRISA Y

Laws of England, 2nd Ed ., p . 12, sec . 16 ; Carver on Carriage

	

v .

by Sea, 8th Ed., secs . 2, 3 and 22 ;; Coggs v. Bernard (1703),
NADIAN

GOVERNMENT

2 Ld. Raym. 909 ; Forward v. Pittard (1785), 1 Term Rep. 27, MERCHANT

at p. 34 ; Thorogood v . Marsh (1819), Gow 105, at p . 107 ;
MARINE LT D

Covington v . Willan (1819), ib . 115 ; Royal Exchange Assur-

ance v . Kingsley Navigation Co ., [1923] A.C. 235, at p . 238 .

He is responsible from the time the goods are delivered to th e

place designated : see Halsbury's Laws of England, 2nd Ed . ,

Vol . 4, p . 17, sec . 23 ; Carver's Carriage by Sea, 8th Ed., p . 98,

sec. 68 ; Colepepper v . Good (1832), 5 Car. & P. 380 ; Burrell

v . North (1847), 2 Car . (Si K. 680. The Canadian Nationa l

Steamship Company must exercise due care in protecting th e

goods against unexpected danger : Halsbury's Laws of England ,

2nd Ed., Vol. 1, p. 748, sec. 1232 . There must be reasonable

care of a thing entrusted to a bailee : see Beven on Negligence ,

4th Ed., 931 ; Searle v. Laverick (1874), L .R. 9 Q .B. 122, at pp .

126-7 ; Welden v . Smith, [1924] A.C. 484, at p . 493 ; Brabant

& Co. v. King, [1895] A.C. 632, at p . 640 . A wharfinger i s

bound to guard against all probable danger : see Beven on Negli-

gence, 4th Ed ., 1018. The burden is on the defendant to sho w

circumstances negativing neglect : see Romano v . Columbia

_Rotors Ltd. (1930), 42 B .C. 168 ; Herbert v . C. A . Ward, Ltd . ,

[1937] O.V.N. 139. The proof rests on the bailee that he too k

reasonable care for the security of the bailment : see Joseph

Travers & Sons, Limited v. Cooper, [1915] 1 K.B. 73 ; Phipps

v . The New Claridge's Hotel (Limited) (1905), 22 T.L.R. 49 ;

Coldman v. Hill, [1919] 1 K.B. 443, at pp . 447-451 ; Lamdel s

v. Christie, [1923] S .C.R. 39 ; Furness. Withy & Co. v. Ahlin

(1918), 56 S .C.R. 553, at pp. 555-8 ; Porter & Sons v. Muir

Brothers Dry Dock Co . Ltd . (1929), 63 O .L.R. 437, at p. 456 ;
Brooks Wharf v. Goodman Bros ., [1936] 3 All E .R. 696, at p .
701 ; Crum v. Big 4 Transfer Etc. Co. Ltd., [1930] 2 W.W.R .
337, at 338. The onus is on the defendant to show that the loss

did not happen in consequence of its neglect : see Charrest v .

Manitoba Cold Storage Co . (1909), 42 S.C.R. 253 ; Murphy v .
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Hart (1919), 53 N.S.R. 79. As to duty of the defendant t o
1939

	

disprove negligence see Hibbs v . Ross (1866), L .R. 1 Q.B. 534 ,

DES
BRisAy at p. 543 ; Hutson et al. v. United Motor Service Ltd., [1936 ]
v .

	

O.R. 225 ; Great West Supply Co. v. G.T.P. Ry. Co . (1915) ,
CANADIAN

	

,
Go., ER,m," 8 Al .W .R. ~20, at p . 726. The defendant failed to satisfy th e

MERCHAN T
NT onus. The pier was still under construction and in control of th e

MARINE
r

contractors . The south end was open, it was highly combustibl e
and the fire hazard was high and made more so by business bein g
carried on while the dock was under construction . There was no
adequate provision for detection of fire, or for the control o r
extinguishment of fire . Fuel-oil pipes containing large quan-
tities of fuel-oil were affixed under the floor, and the only
division wall designed as a fire-wall was defective . The sam e
care should be taken for the preservation of the goods as migh t
reasonably be expected from a skilled store-keeper acquainte d
with the risks. The defendants knew of the danger from fire .
No precautions were taken to obviate the risks : see Lilley v.
Doubleday (1881), 7 Q.B.D. 510, at p. 512 ; Davis v. Garret t
(1830), 6 Bing. 716 ; Maunsell Campbell Security Fireproof
Storage, &c., Co . (1921), 29 B .C. 424, at p. 431 ; Salmond on
Torts, 7th Ed., 182 ; Steal v . Fagg (1822), 5 B. & Ald . 342, a t
347 ; Gunyon v. South-Eastern and Chatham Managing Com-

mittee (1915), 84 L.J.K.B. 1212, at 1217 ; James Morrison & Co .

v . Shaw, [1916] 2 K .B. 783. The learned trial judge wrongl y
considered the Fires Prevention (Metropolis) Act, 1774, 1 4
Geo. III . (Imp.), Cap. 78 applied : see Shaw & Co. v . Symmons

& Sons, [1917] 1 K.B. 799 ; Romano v . Columbia Motors Ltd .

(1930), 42 B .C. 168 . Where a contract is departed from, a
bailee is not protected by the Act : see London & North Western

Ry. Co. v. Neilson, [1922] 2 A.C. 263, at pp. 273-4. The
defendant must prove there was no negligence either in the
commencement or spread of the fire : see Musgrove v. Pandelis,

[1919] 1 K.B. 314 ; [1919] 2 K.B. 43 ; Coates v . Mayo Singh

(1925), 36 B .C. 270, at pp. 272 and 284 ; Port Coquitlam v .

Wilson, [1923] S .C.R. 235 ; Ellerman Lines . Ld. v. H. & G .

Grayson, Ld . [1919] 2 K.B. 514 ; Filliter v . Phippard (1847) ,
11 Q.B. 347 ; London and North Western Railway Company v .

J. F. Ashton and Company, [1920] A.C. 84 ; Scott v . London
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Dock Co . (1865), 3 H. & C. 596 ; United Motors Service, Inc.
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v . Hutson, et al., [1937] S.C.R. 294, at p . 303 .

	

193 9

Des Brisay, on the same side : On the question of costs the DES BRISA y

learned judge, without jurisdiction, made an order directing
CANADIA N

taxation of the defendants ' costs under Column 4, Appendix N. G
:1IE
OVERNMEN T

I~RC
On September 12th, 1938, judgment dismissing the action was MARINE

ANT
l:TD .

pronounced and there was no jurisdiction for the learned judg e
to make such an order : see Vandepitte v. The Preferred Acci-

dent Insurance Co . of New York and Berry (1930), 42 B .C .
315. On November 1st, 1938, old Appendix N was repeale d
and new Appendix N substituted. The judgment took effect from
the date of pronouncement and before the change as to Appen-
dix N : see Victoria and Saanich Motor Transportation Co . v .

Wood Motor Co . (1915), 21 B .C. 515 ; Royal Bank v. E. J.

Bawl f & Co., [1919] 2 W.W.R. 361 ; Delap v. Charleboi s

(1899), 18 Pr. 417 ; Butcher v. Henderson (1868), L.R. 3 Q .B .
335 ; Williamson v. Bank of Montreal (1899), 6 B.C. 480. As

to the retroactive effect of a statute see Craies's Statute Law ,

4th Ed. 234 .

A . Alexander (A. R. MacLeod, with him), for respondents :
They say the negligence consisted of causing the fire, alterna-

tively allowing it to spread, alternatively storing the goods i n

an unsafe warehouse. The goods were received by the Steam -
ship Company under a contract partly in writing and partly
verbal, stipulating it received the goods as warehousemen only,
and that it would not be liable for loss or damage from whateve r
cause, unless resulting from negligence. There is no proof tha t
the fire had its origin through any act or omission of the defend-

ants. The Steamship Company warehoused the goods in a plac e

reasonably safe . In its capacity as a warehouseman the compan y

owed no duty and was not bound in law to provide fire resistance ,
fire-preventative or fire-control appliances of any kind . The
company committed no breach by placing the goods in a build-

ing not under its sole control . There is no express term in th e
contract of bailment . There is no evidence that the portion of
the pier in which the goods were stored was not under the sol e

control of the Steamship Company . The question of control was

not a factor either in regard to the commencement of the fire or
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the spread of the fire . The action is one of tort and the onus i s
1939

	

on the plaintiff. The fire being of unknown origin the defendant s

DES BRISAY are relieved from liability by section 86 of the Fires Preventio n
v .

	

(Metropolis) Act, 1774, 14 Geo . III. (Imp.), Cap . 78 : see Filli -EN
T

GovER
N VERNMN ter v . Phippard (1847), 11 Q .B. 347, at p. 357 ,; Port Co 1c uitlam-

MERCHANT v. Wilson, [1923] S.C.R. 235 . The goods were received by th eMARINE LTD .
Steamship Company as warehousemen and not by the defendan t
Merchant Marine Company in the capacity of carrier. There
were no final instructions upon which a carrier could act prio r
to the fire. In the case of the accidental destruction of the goods
by fire the shipper has no remedy against the Marine Company :
see Milloy v. Grand Trunk Railway Co . (1894), 21 A.R. 404,
at p. 407 ; Slim v. G.A. Railway Co . (1854), 14 C .B. 647, at
p. 653 ; Hutchinson on Carriers, 3rd Ed., 107 and 116-8 . In
any case the Marine Company is exonerated from liability by th e
provisions of the Canada Shipping Act, R .S.C. 1927, Cap . 186 ,
Sec. 944. The Steamship Company was a warehouseman an d
not a carrier. On the responsibility of a warehouseman see Bea l
on Bailments, 276 ; Searle v . Laverick (1874), L .R. 9 Q.B. 122 ,
at pp . 126-7 ; Beven on Negligence, 4th Ed ., 1011 ; Halsbury' s
Laws of England, 2nd Ed., Vol. 1, p. 749. There is no
duty either at common law or by statute to supply fire-resistan t
or fire-control : see McAuliffe v . Hubbell, [1931] 1 D.L.R. 835 ,
at 837 ; Finlay v. Chirney (1888), 20 Q.B.D. 494, at p. 498 ;
Smart v . Sandars (1848), 5 C .B. 895, at p. 914 ; Maurice v .

Goldsbrough Mort & Co., [1939] 2 W.W.R. 557, at p . 561 ;
May ng v . Todd and Others (1815), 1 Stark. 72 ; Sidaways and

Another v . Todd and Another (1818), 2 Stark. 400, at p . 401 ;
In the Matter of Webb and Others (1818), 8 Taunt. 443 ; Bowie
v . Buffalo, Brantford & Goderich R.R. Co . (1858), 7 U.C.C.P.
191, at p . 197 ; Chapman v . Great Western Railway Co . (1880) ,
5 Q.B.D. 378 ; Turner v. Civil Service Supply Association ,

[1926] 1 K.B. 50, at p. 58 ; Fagan v. Green and Edwards, Ld. ,

ib . 102. The onus of proof that the fire was not accidental is on

the plaintiff : see Canada Southern Ry. Co. v. Phelps (1884) ,
14 S.C.R. 132, at pp. 144-5 ; United Motors Service Inc. v .

Hutson et al., [1937] S.C.R. 294, at p . 303 . This view of where
the onus lies is supported by Lord Canterbury v. The Queen
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(1843), 12 L .J . Ch. 281, at pp . 285-6 ; Becquet v . MacCarth y

(1831), 2 B. & Ad. 951, at p . 958 ; Musgrove v. Pandelis ,

[1919] 1 K.B. 314, at p. 317 ; Job Edwards, Ld. v. Birmingha m

Xavigations, [1924] 1 K.B. 341 ; Collingwood v . H. & C. Stores ,

[1936] 3 All E .R. 200. The law is the same in the Unite d

States : see Whitworth et al . v. Erie Railroad Co . (1882), 87
K.Y. 413 ; Losee v. Buchanan et al . (1873), 51 N.Y. 476, at
pp. 498-9. "Res ipsa loquitur" does not apply to this case : see
The Sisters of St. Joseph of the Diocese of London v . Fleming ,
[1938] S .C.R. 172, at p . 177 ; Spencer v . Field, [1939] S.C.R .
36, at p . 42 ; Scott v. Fernie (1904), 11 B .C. 91, at p . 96. The
learned trial judge was justified, on the evidence, in finding tha t
the defendants were not guilty of negligence either in starting
the fire or in preventing its spread. The findings will not lightly
be disturbed : see "Hontestroom" (Owners) v. "Sagaporack"

(Owners) (1926), 95 L.J.P . 153, at pp. 154-5. All wharves

in the port are inspected periodically by the Board of Fire Under-
writers and the pier in question enjoyed a lower rate of insuranc e
than most of the other piers in the port : see Vaughan v . Menlove

(1837), 3 Bing. N.C . 468, at p . 475 . The correspondence of
W. D. Keeston, director of insurance, should have been excluded.

He was not an officer of the defendant companies and he was not
authorized to make binding admissions on their behalf : see
Phipson on Evidence, 7th Ed ., 240 ; Burnside v . Dayrell (1849) ,
3 Ex. 224 ; Sykes v. Cooper (1846), 7 L.T. Jo. 452 ; Georg e
Whitechurch, Limited v. Cavanagh, [1902] A.C. 117. The
admissions of an ex-agent as to past transactions are not evidenc e
against his former principal : Peto v . Hague (1804), 5 Esp. 134 ;
Fairlie v. Hastings (1804), 10 Ves. 123 . Evidence of an admis-

sion by a servant or agent of negligence is not evidence agains t
the principal : see Johnson v . Lindsay (1889), 53 J.P. 599 ;
Rainnie v. Saint John City Railway Co . (1891), 31 N.B.R .

552 ; Small v. Belyea (1883), 24 N.B.R. 16. Negligence mus t

be proved to be effective cause of loss : see Wakelin v . London

and South Western Railway Co . (1886), 12 App. Cas. 41 ;

Metropolitan Railway Co . v. Jackson (1877), 3 App. Cas. 193 ;

Rickards v. Lothian, [1913] A.C . 263 ; Searle v . Laverick

(1874), L .R. 9 Q.B. 122. On the question of costs, the judg-
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ment was not completely pronounced until December 12th, 1938 ,
1939

	

when the trial judge for the first time considered and dispose d

DES BRISAY of the costs . The new Appendix N was in force at that time . The
v.

	

learned judge had control over it until the judgment was per -
CANADIA N

GOVERNMENT fected. The arrangement made at the hearing was that upon
MERCHANT judgment being given costs should be spoken to . He had power.

and jurisdiction under the authorities over his judgment unti l
entry : see Kimpbon v. McKay (1895), 4 B.C. 196, at pp. 204-6 ;
In re St. Nazaire Company (1879), 12 Ch. D. 88, at p . 91 ; In

re Suffield and Watts, Ex pane Brown (1888), 20 Q.B.D. 693 ,
at p . 697 ; Preston Banking Company v. William Allsup & Sons ,
[1895] 1 Ch . 141, at p . 144 ; Fritz v . Hobson (1880), 14 Ch . D .
542, at p. 560 et seq . ; Charles Bright & Co ., Limited v . Sellar ,

[1904] 1 K.B. 6, at p . 11 ; Canadian Land Co . v. Municipalit y

of Dysart et al . (1885), 9 Out . 495, at p . 512 ; Vandepitte v .
Berry (1928), 40 B .C. 408 ; Andler v. Duke (1932), 45 B.C .
256, at p. 259. Other cases on the exercise of discretion as t o

costs after entry of judgment are Bryans v . Peterson (1921), 1 9

O.W.N. 566 ; Hardy v. Pickard (1888), 12 Pr . 428 ; Newcomb

v. Green (1923), 32 B .C. 395. The learned judge's discretion
by which he directed the costs to be taxed on the higher scale wa s
properly and reasonably exercised by him .

_Maitland, replied .
Cur. adv. vult .

9th January, 1940 .

MARTIN, C.J.B.C. : The appeal is allowed in part as to cost s

only, but our brother O'HALLORAN dissenting to this extent, that
he would also allow the appeal as against the Canadian National
Steamship Company . We think that as to the costs that the

adjudication thereon cannot be severed from the main judgment ;
and therefore taxation will proceed on the basis of the existin g
tariff at the time the main judgment was pronounced .

SI.oAN, J .A . : In my view the learned trial judge reached th e
right conclusion and I would dismiss the appeal .

O'HALLORAN, J .A . : I agree the appeal should be dismissed
against the respondent Canadian Government Merchant Marin e
Limited as carrier except as to that branch thereof relating to
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costs. I have nothing to add to the reasons for judgment of

	

C . A.

MAN-sox, J. in dismissing the action against that defendant .

	

1940

With respect, however, I am unable to reach the same conclusion DES BRIBAY

in regard to the other defendant, the respondent Canadian CAVanzA N

National Steamship Company Limited in its capacity as ware- GOVERNMEN T

houseman and wharfinger . The respondent wharfinger and ware-
M~RCNLT

MARINE ra.

houseman was a bailee of appellants ' goods consisting of 1,588

	

—
O'Halloran ,

cases of canned salmon which were lost while awaiting shipment

	

J .A .

in the respondent's dock in Vancouver . The dock and the appel-

lants' goods were completely destroyed by fire originating i n

the dock .
Counsel for the appellants contended it was the duty of the

respondent to show it had complied with its legal obligation as

bailee to exercise the same degree of care towards the preserva-
tion of the goods of its bailor as stated by Lord Watson i n

Brabant & Co . v. King, [1895] A.C. 632, at 640 :
. . . might reasonably be expected from a skilled storekeeper, acquainte d

with the risks to be apprehended either from the character of the storehous e

itself or of its locality ; and that obligation included, not only the duty o f

taking all reasonable precautions to obviate these risks, but the duty o f

taking all proper measures for the protection of the goods when such risk s

were imminent or had actually occurred .

A wharfage charge was payable in respect of the goods . Storage

was payable also after the lapse of a certain time. The respond-

ent was a bailee for reward . Counsel did not raise any point a s

to this character of the bailment . The appeal was argued on the

basis that it was a bailment for reward ; and vide Welden v .

Smith, [1924] A.C. 484, at 492-3 . Counsel for the respondent

contended however that section 86 of the Fires Preventio n

(Metropolis) Act, 1774, 14 Geo. III. (Imp.), Cap. 78, imposed

an onus on the plaintiffs (appellants) to show the fire had an

"accidental " beginning ; and that accordingly the bailee's dut y

as aforesaid did not arise unless and until the plaintiffs had dis-
charged that onus . While that section has not been re-enacted in

this Province, as it has been in Ontario by The Accidental Fire s

Act, Cap. 146, R .S.O. 1927, it has been assumed throughout thi s

case that it is in force in this Province by virtue of the English
Law Act, Cap . 88, R.S.B.C. 1936 ; and vide Wilson v . City of

Port Coquitlam (1922), 30 B .C. 449, and also [1923] S .C.R.
235, Mr. Justice Duff (as he then was) at pp . 242-4 ; and
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c.-I. Canada Southern Ry. Co. v. Phelps (1884), 14 S.C.R . 132 ,
1940

	

at 144.

DES BRISAY In view of the decision of this Court in Romano v . Columbia

CANADIAN
Motors Ltd. (1930), 42 B .C. 168, I must find that the Fires

GOVERNMENT Prevention (Metropolis) Act, 1774, supra, does not apply in thi s
MERCHAN T

MARINE LED . case of bailment . And it must follow apart from special contract

O'Halloran,
that the onus was on the bailee to prove it did take that care of th e

J .A. appellants' goods prescribed in Brabant & Co . v. King, supra .
Romano v . Columbia Motors Ltd., supra, was an action by a
motor-car owner against a public garage company for damage to
his motor-car by fire while it was stored for hire with the garage .
It was held by five justices of this Court that the onus was on the
defendant garage company to show it had taken reasonable care
to prevent such damage. While the Fires Prevention (Metropolis )
Act, 1774, was not expressly referred to in the judgments (al -
though it was in argument) it seems conclusive that if the Act
applied, the Court could not have held the onus was on the bailee
in a case involving a fire of "accidental" beginning. It appears i n
the statement of facts (p . 168), that the cause or origin of the fir e
was never ascertained ; Wilson v . City of Port Coquitlam, supra

(where the statute was discussed), was referred to . While ther e
was a division of opinion in the Romano case it was confined to
whether the defendant garage in fact had discharged the onu s

upon it as bailee to show reasonable care had been taken agains t
loss by fire . MARTIN, J. (as he then was) expressed succinctl y
at p. 170, the principle to be applied in the present ease :

With respect to the general principle of law applicable to this case of a

motor-car damaged by fire while stored for hire by a garage company, I
adopt the judgment of Lord Justice Scrutton in Goldman v. Hill (1918), 3 5
T .L .R. 146, and hold, after a careful consideration of all the evidence before

us, that the learned judge below was right in finding that the defendan t

respondent had discharged the onus upon it as a bailee for hire to prove i t
. . . [had used] the same degree of care toward the preservation o f

the goods entrusted to [it] from injury which might reasonably be expecte d

from . . . a reasonable man in respect of his own goods . . . ."

I must conclude therefore that apart from special contrac t
the onus was on the respondent bailee here to show that it too k
reasonable care under the circumstances . And I must find also ,
with respect, that the learned trial judge was in error in holding
that the onus was on the appellant bailor to prove negligence in
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respect to the loss of 1,200 cases of canned salmon, which th e
respondent held as bailee without any special contract . The onus

that lay on the appellants in respect to the remaining 388 cases DES B$ISA Y

arose out of special contract (later referred to) and did not arise

	

"
CANADIA N

because of the Fires Prevention (Metropolis) Act, 1774, supra, GOVERNMEN T

which has no application for the reason given . The purpose of ,maE Zm.
that statute—as its terms imply—was to relieve a person from —
liability for damage to his neighbours caused by the spread of

0, Han
ten,

fire "accidentally" originating on his premises . It would seem
it was not intended thereby to alter the law of liability for negli-
gence : vide Canada Southern Ry . Co. v. Phelps, supra, at pp .
144-5 . It may be said with consistency therefore that the statute
was not intended to alter a bailee's liability for negligence ; and
ride also Collingwood v . H. & C. Stores, [1936] 3 All E.R. 200 .
In J. F. Shaw & Co ., Lim. v . E. Symmonds & Sons, Lim. (1917) ,
86 L.J.K.B. 549, at 552, Avory, J . expressed the view that the
statute probably
. . . intended only to exempt the occupier of a building, in the cas e

of an accidental fire, from any liability at common law to his landlord or
to his neighbour in the event of the fire spreading .

And vide also United _Motors Service, Inc . v. Hutson et al. ,
[1937] S .C.R. 294, Kerwin, J ., at p. 302 .

This case is not one in which the cause of action arose from
the spread of fire to adjoining premises . The decision of th e
Ontario Court of Appeal in McAuliffe v . Hubbell, [1931] 1
D.L.R. 835 is to be distinguished as it was not founded in bail-
ment . In that case the plaintiff was a tenant of a suite in an
apartment-house owned by the defendants, whom she sued for
damages for personal injuries arising from a fire originating in
the basement of the apartment-house. She sued as well for
damages for loss of property said to have been in her suite an d
stolen therefrom. No question of bailment arose there, and in the
present ease we are not concerned with that chapter of the la w
which relates to the liability of a landlord for damage to hi s
tenant's person or loss of his tenant's property . As in the
Romano case of bailment so here we have to enquire if the baile e
took reasonable precautions to protect the goods of its bailo r
from fire. There the enquiry centred on whether the watchma n
took reasonable care ; here the enquiry centres not only upon

171
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whether the watchmen took reasonable care but also upon whethe r
1940

	

reasonable safeguards were taken otherwise against the begin-

DES BEISAY ping and spread of fire .

CANADIA~7

	

Several governing facts emerge from the evidence : (1) The
GOVERNMENT fire had burned twenty minutes before an alarm was turned in,

MERCHANT
MARINE LTD . or any steps were taken to extinguish it or prevent its spread. A

J.A . B. C. District Telegraph Patrol Service were installed, but th e
fifteen-minute telephone service in connection therewith wa s

suspended on the day of the fire ; (2) the automatic-sprinkle r
system was not in operation ; it was not connected with the water
supply main which ran around the dock . The supply main itsel f
was not connected with the city water main. Reliance was place d

on a temporary main, but the water from it could not be used a t
the time, and as a result, there was no water available in the dock
itself to extinguish the fire or prevent its spread from the plac e
of commencement ; the appellants' goods were stored some 15 0
feet from where the fire started ; (3) the respondent had on e
watchman on duty, but he was stationed at the shore end of th e
dock, some 1,000 feet from where the fire started . At 3 .45 p .m. ,

he was in a room changing his clothes preparatory to going off

duty at 4 p .m. While changing his clothes he noticed the smoke ,
ran towards the fire and sounded the alarm at 3 .52 p .m . ; (4) the

construction of the dock was almost completed and it was in use

prior to the formal opening which was to occur a few days later .
These elements extend to the question of reasonable care ; the
onus to show reasonable care in respect to the 1,200 cases was o n
the respondent bailee ; the more so as the facts relating to the

origin and spread of the fire were so much within the means o f
ascertainment by the respondent bailee . Neither the respondent s '
manager, assistant manager nor its dock agent were called i n

evidence .

The respondent bailee upon whom the onus lay in respect to

the 1,200 cases to show reasonable care was taken did not plac e

in evidence the findings made by competent authority of th e
cause of the fire and its spread. Furthermore the watchman
employed by the contractors engaged in completing construction

of the dock was not called in evidence as to what he had done o r

number of watchmen 's patrol signal-boxes connected with th e
O'Halloran,
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where he was immediately prior to the fire . In view of the known

	

C. A .

combustible character of the dock and the known danger from

	

194 0

fire the evidence is sufficient in my view to show reasonable care DES BRISAy

was not taken by the respondent bailee to prevent spread of fire

	

v
CANADIA N

to the appellants' goods . One would think that prudence would GOVERNMEN T

have dictated added precautions in the use of watchmen, until rmER NE LT
MARINE LTD .

at least the automatic-sprinkler system was connected up with
the water supply and other important fire safeguards completed .
The attention of the single watchman was directed to the shor e
end of the dock, nearly 1,000 feet from where the fire started .
The fact that an alarm was not turned in until twenty minute s
after the fire started in that type of construction and of know n
combustible character, would indicate in itself that such precau -
tions as were adopted were not reasonably adequate against th e
spread of the fire . It is well known that the extent of fir e
damage, and particularly the spread of a fire are governed largely
by the opportunity to cope with the fire as soon as possible afte r
it starts . That implies early knowledge of the presence of fire.
Unless reasonable precautions are taken to assure that early
knowledge, the value of other fire precautions may be question-
able . The evidence discloses an entire lack of reasonable precau -
tions to assure that early knowledge .

The obligation of the bailee exercising as here a "public
employment" involves the taking of reasonable care that th e
building in which the goods are warehoused is in a proper stat e
so that the goods deposited therein may be reasonably safe in it .
This must be read in the light of the evidence that a fire ha d
occurred in the same part of the dock one month before ; that
the dock was known to be a fire hazard ; that a fire might occu r
from the harbour side as well as from the shore side and from
people using the dock ; and that the shore end and the upper
storey were open to the public on the afternoon of the fire ; but
the fire safeguards were not in operation and the watchman wa s
devoting his attention to the shore end of the dock . But it i s
said, that even if the watchmen were doing their duty and th e
fire safeguards were in operation the loss by fire might hav e
resulted anyway . And it is said that the percentage of tota l
loss in dock fires in Vancouver has been high, no matter how

O'Halloran ,
J .A .
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many precautions were taken. But that is not the issue here .

It is admitted a wharfinger is not an insurer. Its liability arises

DES BRISAY not by reason of the loss of the goods by fire, but by reason o f
v.

	

failure to take reasonable precautions against that loss. It is
CANADIA N

GOVERNMENT true the goods might have been lost, even if the bailee had take n
ARiN

1IAxtNE LTD. reasonable precautions, but to reach that conclusion one is driven

—

	

to make deductions from possibilities rather than from facts . If
o nJ .Aran'

it had shown reasonable precautions were taken the bailee woul d
have discharged the onus upon it even though the loss had

occurred notwithstanding.

The bailee's liability arises not from the loss as such but from

failure to take reasonable precautions against the loss—vid e
Murphy v. Hart (1919), 53 K.S.R. 79, Harris, C.J., who deliv-
ered the judgment of the Court at p . 86, or to put it another way,
as His Lordship the Chief Justice of Canada did in United

Motors Service, Inc . v. Hutson, supra, at p. 296 :
I am satisfied that the circumstances established in evidence afford reason -

able evidence of negligence in the sense that, in the absence of explanation,

the proper inference is that the damage caused was the result of the negli-

gence of the appellants.

As said by Lord Loreburn, L .C. in 1909 in Morison, Pollexfen

& Blair v. Walton (unreported) cited in Joseph Travers &

Sons, Limited v . Cooper, [1915] 1 K .B. 73, at 87-88, 90

and 97 :
It is for him [the bailee] to explain the loss himself, and if he canno t

satisfy the Court that it occurred from some cause independent of his own

wrong-doing he must make that loss good.

For these reasons I am of the view the respondent bailee Cana-
dian National Steamship Company Limited has failed to show

that it took those reasonable precautions against loss by fire o f

the 1,200 cases demanded of it in its "public employment" even

by its own standard of care .
The learned trial judge found that according to establishe d

custom the 1,200 cases were received on exactly the same basi s

as the 388, that is to say, subject to the special contract shortl y

to be referred to . With respect I am unable to draw this inferenc e

from the evidence. No such contract was entered into expressly

or by implication . To my mind, there is no more ground fo r

finding such a contract by anticipation than there is for findin g
a contract of carriage by anticipation ; the learned judge refused
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to do so against the defendant carrier . The 1,200 cases were

	

C. A .

delivered to the dock by water on the 30th of July, prior to the

	

194 0

fire. A receipt (Exhibit 1) signed by the respondent's agent DES BRISAY

was issued . It did not contain the special clause in the receipts
CANADIAN

(Exhibits 2 and 3) issued by the same agent on the 8th of GOVERNMEN T

August following, when the 388 cases were received at the dock
1ARRIVE LTD.

in two lots . These three documents may have additional signifi-

	

—
O'Hallora n

eance in the routine of shipping goods, in an action against the
carrier, but with that we are not concerned now . Suffice to say
they were given the bailee by the bailor on receipt of the goods as
evidence of the baihnent . I am unable to import into Exhibit 1
the terms contained in Exhibits 2 and 3 issued nine days later .

Ilowever, even if contrary to the view I have expressed, the 1,20 0
cases were received subject to such special contract the appea l
should be allowed in respect thereto nevertheless for the reason s
now to be given in regard to the bailee ' s liability for the loss of
the 388 cases.

The 388 cases were received and held by the respondent baile e
under a special contract
as warehousemen only, and are not to be liable for any loss or damage from

whatever cause arising unless proved to have resulted from negligence o f

the commissioners or their servants

(accepted by counsel to mean the negligence of the responden t

bailee) . °

This clause does not alter the ordinary duty of the bailee, but
it does shift the onus of proof ; that is to say, instead of the

onus being on the bailee to show it has taken reasonable care, the
onus is on the bailor to show the bailee has neglected to do so . In
my view the appellant has met that onus, in the evidence already

referred to disclosing not only lack of care by the watchmen, bu t
also that there was no water available to extinguish the fire o r
prevent its spread. This latter imperative precaution was bein g
delayed until the formal opening of the new construction which
was to take place a few days later. I have obtained the impres-
sion from the evidence that the danger from fire was the greates t
single risk that the bailee had to consider. By its singular
neglect to take reasonable precautions the bailee suffered a
tremendous loss itself, apart from that suffered by its bailors .
Installation of an automatic sprinkler system and other safe -

J .A .
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guards indicates a measure of precaution against fire that th e
bailee itself considered necessary . Unnecessary delay in con-

DES BRISAY necting up the sprinkler system so that no water was availabl e
V.

	

at the time and place of the fire was a lack of care that shoul d
CANADIA N

GOVERNMENT not be "reasonably expected from a reasonable man in respect o f

MAR

R

I N

MECHE DT DkNT his own goods" if stored in his own warehouse of this character ,.
—

	

vide Romano case, supra . In my view the bailee is not exempted
O'Halloran ,

a.A . from taking any precautions at all against fire and its spread ,
more particularly where, as here, fire is one of "the risks to be
apprehended either from the character of the store-house itsel f
or of its locality" in the language of Lord Watson quoted supra
in Brabant & Co . v. King . The bailee is not required to tak e
extraordinary precautions against fire and its spread . But wher e
as here he has not in operation those precautions and safeguards
which he himself is shown to have regarded as reasonable and
necessary, he has thereby not only set one standard of reasonabl e
care, but has also proven his failure to take reasonable care .

But it is contended it is not shown this lack of care was the
"effective" cause of the appellant's loss ; and that it cannot be
said with certitude that the loss would not have occurred if all
the reasonable precautions had been taken for the lack of whic h
the respondent is sought to be fastened with negligence. But as

already explained the special contract did not alter the duty o f
the bailee to take reasonable care of its bailor's goods . I think
counsel for the respondent must be taken to have accepted thi s

position in view of the contention advanced at p . 14 of his factu m

and now quoted :
This is not only the standard of the common law duty of the defendant , . .

in its capacity as warehouseman, but is also the duty which by contract

between the parties it agreed to assume. It was to be liable only if the los s

or damage resulted from its negligence, which is another way of saying tha t

it would not be liable if it used ordinary care and diligence while in charg e

of the goods and by placing them in a structure reasonably safe suitable

and usual .

Once it has been shown the bailee has neglected that duty—n o
matter on whom the anus lies to show it—then the same con-

siderations exist as if there had been no special contract, an d

Brabant & Co. v. King, supra, applies .
The neglect of the bailee to take reasonable care having bee n

proven, the bailor is not required to lay his finger on the specific
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instance in all the chain which was responsible for the loss .

	

C.A .

Negligence is found as a matter of inference from the existence

	

1940

of the lack of care, in conjunction with all the known circum- DES BEISAY

stances. The lack of care having been proven—then no matter

	

v .
CANADIAN

upon whom the onus lies to prove it—if the bailee cannot satisfy GOVERNMENT

the Court that the loss occurred from some cause independent of MAR ELTD.

that lack of care he must make good that loss : vide Joseph

	

—
O'Halloran ,

Travers & Sons, Limited v . Cooper, and Murphy v. Hart, supra .

	

J .A.

Paraphrasing what was said and quoted in United Motors

Service, Inc. v. Hutson, supra, I am satisfied that the lack o f

care established in the evidence affords reasonable evidence o f

negligence in the sense that in the absence of explanation the

proper inference is that the damage caused was the result o f

respondent's failure as bailee to take reasonable care of the

appellants' goods. I would allow the appeal also in respect of

the 388 eases .
Another branch of the appeal related to costs . The judgment

was pronounced on 12th September, 1938, and it should bear

that date. Therefore the costs thereunder should be taxed accord -

ing to the tariff then in force . In the result therefore I woul d

allow the appeal against both respondents in respect to costs, but
otherwise dismiss the appeal against the respondent carrie r

Canadian Government Merchant Marine Limited, and allow th e

appeal against the respondent bailee Canadian National Steam-

ship Company Limited .

Appeal dismissed, except as to costs, O'Halloran,

J.A ., dissenting in part.

Solicitors for appellants : Bourne & Des Brisay .

Solicitor for respondents : A . R. MacLeod.
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IN RE TESTATOR'S FAMILY MAINTENANCE AC T
AND IN RE PETITION OF LAURA ELSIE ELLIOTT .

Testator's Family Maintenance Act—Petition—No specific claim in petitio n
for relief — Omission fatal — Testator domiciled outside Province—
Estate includes shares in British Columbia mining companies—Movables
—R.S .B .C. 1936, Cap . 285 .

In a petition under the Testator's Family Maintenance Act, the style of
cause concludes "and in the matter of a claim by Laura Elsie Elliott
under the said Act for maintenance ." In the body of the petitio n

paragraphs 1 to 22 inclusive contain a recital of alleged facts. Imme-
diately following paragraph 22 are the words "Wherefore your petitione r
as in duty bound will ever pray." No claim for specific relief is made .

Held, that to imply a claim on the part of the petitioner by reason of th e
fact that there is mention in the style of cause of a claim on her part
under the Testator's Family Maintenance Act is not permissible. The
omission is fatal to the petition .

The petitioner is the daughter of the testator, who in his lifetime wa s
domiciled in the Province of Alberta . The estate included blocks of
shares in two mining companies, one incorporated under the Dominion

Companies Act and holding leases in mining properties in Britis h

Columbia, and the other incorporated and operating in British Columbia .
Held, that this Court has no jurisdiction to entertain the petition, and even

if it had, the testator having had at his death an Alberta domicil, thi s
Court would not make an order in favour of the petitioner agains t
movables .

PETITION for relief under the Testator's Family Mainten-
ance Act. The facts are set out in the reasons for judgment .
Heard by MANsoN, J . at Vancouver on the 16th of December,
1940 .

J. A. Machines, for petitioner .
Nicholson, for the estate .

Cur. adv. vult .

5th February, 1941.
MANSON, J. : Petition of Mrs . L. E. Elliott under the

Testator's Family Maintenance Act, R .S.B.C. 1936, Cap . 285 .
Her father, the late William Stewart Herron, in his lifetim e
domiciled in the Province of Alberta, died on the 21st day o f
July, 1939. He left a substantial estate. By his will he left
it to his wife, one grandson and two sons, with a request to hi s

S . C .

1940

Dee. 16 .

194 1

Feb . 5 .
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wife that, if he predeceased her, she should bequeath $1,000

	

S . C.

each to the petitioner and to his step-daughter . Letters probate

	

194 1

were issued in February, 1940, in the city of Calgary, Alberta .

	

IN RE
The letters have not been resealed in this Province nor have TESTATOR'S

FAMILYancillary letters been granted in this jurisdiction . The petitioner MAI TE_1T -

is a resident of Hollywood in the State of California, U .S.A .
AD E

-D LcT
LLIUT T

and a child of the testator by his first marriage. Leave was —
granted to her by the Court to serve the petition and affidavit in

3laneon,

support upon Fred Whittaker, one of the executors, at the cit y
of Calgary aforementioned.

The style of cause in this matter concludes "and in the matter
of a claim by one Laura Elsie Elliott under the said Act fo r
maintenance." In the body of the petition paragraphs 1 to 2 2
inclusive contain a recital of alleged facts. Immediately follow-
ing paragraph 22 are the words "Wherefore your petitioner as
in duty bound will ever pray ." Ko claim for specific relief, nor
indeed for any relief, is made . This omission was not brought
to my attention when the matter was argued before me . It
seems to have escaped the attention of both counsel . To imply
a claim on the part of the petitioner by reason of the fact tha t
there is mention in the style of cause of a claim on his part unde r
the Testator 's Family Maintenance Act, in my view, is no t
permissible. Reluctantly, I must hold that the omission is fata l
and that the petition must be dismissed .

Should it be held in another Court that the view above
expressed is erroneous and having regard to the fact that th e
petition was argued before me on the assumption that a specifi c
claim had been made by the petitioner, I am disposed to discus s
the matter as if that had been done .

Counsel for the estate at the very outset took the position tha t
this Court had no jurisdiction to entertain the petition. He
rested his submission upon four points : (a) That the testato r
was at the time of his death domiciled in another jurisdiction ,
to wit, the Province of Alberta ; (b) that probate had been issued
out of the Alberta Courts and had not been resealed in thi s
Province ; (c) that the estate had no assets in British Columbia ;
(d) that it was unnecessary that letters probate should issue i n
this Province or that the foreign letters should be resealed here .
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Counsel for the petitioner cited authority to support the proposi -

	

1941

	

tion that the estate having appeared in this Court it thereby

	

>N&E

	

submitted itself to the Court's jurisdiction : vide Harris v .
TEBTATOR's Taylor, [1915] 2 K.B. 580 ; Pope v . Pope (1940), 55 B .C. 27 .

FAMILY
MAINTE :v- Counsel for the estate was careful to make his position clear ,
ANCE ACT

ELLIOTT namely, that he appeared only to argue the matter of jurisdic -

	

-

	

tion. He was entitled to do that and it is unnecessary that I
Manson, J .

should consider the authorities cited .

In part the estate consisted of a block of shares in Antler Gol d

Alines Limited, a company incorporated under the Dominio n
Companies Act, R.S.C. 1927, Cap . 27. The Antler Company

owns a number of mining leases in British Columbia . The
material does not disclose the location of the company 's head

office or of its registered office .

In part the estate consisted of 1,000 shares of Pioneer Gol d
Alines of B.C. Limited (T.P.L.), a company incorporated

tinder the British Columbia Companies Act, R.S.B.C . 1936,
Cap. 42. I infer, though the material does not so disclose, that
the share certificate was among the papers of the testator at th e

city of Calgary at the time of his death . The material does not
disclose the location of the company's head office or of its regis-
tered office, but under the Companies Act of this Province th e
registered office must be within the Province—vide section 21 .

Section 79 of the statute requires that the register of member s
be kept at the registered office . A British Columbia company
may, however, if so authorized by the articles, keep outside o f

the Province a branch register of members resident outside the
Province—vide section 84 (1) . The material does not disclose
whether such a branch register was kept . A member of a com-

pany is one whose name is entered in the register of members—

vide section 2, but a member is not necessarily an owner of shares .
Section 76 (3) reads as follows :

76 . (3 .) The register of members shall be prima facie evidence of an y

matters by this Act directed or authorized to be inserted therein .

The Act does not direct or authorize anything to be inserted in

the register of members with respect to ownership of shares .
An owner of shares in a public company, however, may appl y
to be registered as a member—vide section 78 . Certain rights
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are conferred by the statute upon members of a company and

	

S. C.

those rights may be exercised by a member despite the fact that

	

194 1

he is not the owner of the shares registered in his name . It is

	

IN RE

well known that shares may be traded over and over again with- TESTATOR ' S
PA Y

out change in registration on the register of members . The MAINTEN -

company does not concern itself with the matter of ownership . Alin ELIOTT

A share certificate endorsed in blank by the person in whose
Manson, J.

favour it has been issued is recognized in law as something more

than mere evidence of title—it is recognized as the very chatte l

for which the owner can obtain the full value wherever he may

be and without doing any act in another jurisdiction . Winans

v. Rex, [1908] 1 K.B. 1022 . In that case it was held, following

Attorney-General v. Bouteens (1838), 4 M. & W. 171, tha t

foreign bonds payable to bearer and marketable on the Stoc k

Exchange, when physically situate in the United Kingdom at

the death of the testator, are liable to estate duty even though

the deceased was not a domiciled Englishman . As is said in

Dicey's Conflict of Laws, 5th Ed., 345 :
Most of the reported decisions and of the enactments with regard to th e

local situation of a deceased person's personalty have immediate reference ,

not to jurisdiction, but to the liability of the deceased's property to th e

payment of probate duty .

So, too, the more recently reported decisions and enactment s

have reference, not to jurisdiction, but to the liability of th e
deceased 's property to the payment of succession duty .

In Erie Beach Co . v. Attorney-General for Ontario, [1930]

A.C. 161, the deceased had died domiciled in New York, holdin g

shares in a company incorporated under the Ontario Companies

Act. Under that Act the shares could be effectively dealt with

in Ontario but the shareholders, all of whom were apparentl y

domiciled in New York State, held all their meetings in New

York, the company 's business was conducted from New York ,

shares were issued and transfers made and recorded there . The
Judicial Committee held, however, that since shares could b e
dealt with effectively only in Ontario by law, their sites for pur-
pose of succession duty, was Ontario, Lord Merrivale, who deliv -
ered the judgment saying at pp. 167-8 :

A series of judicial decisions extending from Attorney-General v . Higgins .

[ (1857) ] 2 H . & N. 339, in the Court of Exchequer in 1857, to Brassard v.

Smith, [1925] A.C . 371, before this Board in 1924, have ascertained beyond
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possible doubt the test which must be applied to determine the local situatio n

	

1941

	

of the shares of a joint stock company when the fact has to be determined in
	 order to decide as to liability to or immunity from local taxation . . . .

	

TN RE

	

In Attorney-General v . Higgins, [ (1857) ], 2 11 . & N. 339, as in Brassard
TESTATOR ' S V . Smith, [1925] A.C . 371, duty upon shares was in question . In Attorney -

FAMILY General v . Higgins Baron Martin held that when transfer of shares in a
MAINTEN-

company must be effected by a change' in the register, the place where th eANCE ACT
AND ELLIOTT register is required by law to be kept determines the locality of the shares .

Lord Dunedin, in delivering the judgment of this Board in Brassard v.
Manson, J. Smith, epitomized the crucial inquiry in a sentence—"Where could the share s

be effectually dealt with?" The circumstances relied upon by the appellant s
which show the predilection of the members of the plaintiff company fo r
transacting its business in Buffalo—so far as they might—have, in thei r
Lordships' opinion, no material weight . The shares in question can be
effectively dealt with in Ontario only . They are therefore property situate

in Ontario and subject to succession duty there .

The Erie Beach case is a "duty" case and in my view there is
no warrant for giving to it a broader application than is neces-
sitated by the particular point under consideration, namely, th e
liability of the shares in the hands of the estate for duty . Lord
Merrivale, as it seems to me, by his language makes it clear tha t
the decision of the Judicial Committee was not intended t o
extend beyond the determination of the "duty" question. Fur-
thermore, in considering the Erie Beach case it is not to be over -
looked that the provisions of the Ontario Companies Act (R .S.O .
1914, Cap . 178) referred to by Lord Merrivale at p . 166 are not
contained in the Companies Act of this Province . We have no
sections corresponding to sections 56 and 60 of the Ontario Ac t
and the material does not disclose that the Pioneer Company ha s
an article of association corresponding to by-law 22 of the Eri e
Beach Company. Nor does it appear that the Pioneer Company
uses a share certificate with the wording of the Erie Beach cer-
tificate as quoted by Lord Merrivale . It was on the strength of
the statutory conditions that it was decided that the Erie Beac h
Company had a local habitation in Ontario—vide p. 167 .

In 1937 the Legislature by chapter 10 of the statutes of tha t
year inserted subsection (4a) in section 84 of the Companies
Act. It reads as follows :

84 . (4a.) On the death of a member registered in a branch register o f
members, the shares of the deceased member shall be transferable on th e
principal register or the duplicate of the branch register, as the case may

be, at the place in the Province where the principal register is kept and no t
elsewhere ; and a copy of every entry in the principal register or the duplicate
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of the branch register pursuant to this subsection shall, as soon as may be S . C.

after the entry is made, be transferred to the place where the branc h

register is kept .
1941

The subsection has to do with the recording of the transfer of T Iw RErecording

	

EST T '
shares and not with the ownership of shares . It is clearly an FArr

O
Y
R S

enactment in aid of the "duty" statutes . It has no other pur -
pose. It silently recognizes the "mobilia sequuntur personam " AND ELLIOTT

doctrine and does no more than stipulate that the transfer of Manson, J .

shares by the estate of a deceased must be recorded in the prin-
cipal register or in the duplicate branch register kept at the
registered office . The subsection does not prohibit the sale by
the estate of the shares . The "duty" statutes may impose a duty
upon shares in a British Columbia company owned by a decease d
—not merely registered in his name, and may stipulate that the y
shall not be transferred upon the register until the duty has been
paid. Without the necessity of probate or administration within

the Province, upon payment of the assessed duty, the shares wil l

be registered in the name of a successor in title to the deceased,
if he so desires ; and if the deceased at his death was not th e

owner of the shares they will not be subject to duty . Shares in

a company are "mobilia" the "mobilia" doctrine operates in
respect of them, and while they may by statute be the subjec t
of duty in two jurisdictions, nevertheless, the " lex domicilii"

prevails . The Courts of the jurisdiction of the "register " wil l
not make an order with respect to shares which may conflict with
the order of the Courts of jurisdiction of domicil . This view i s

consistent with that expressed by the Court of Appeal of Ne w
Zealand in Re Butchart, Butchart v . Butchart, [1932] N.Z.L.R .
125, at p . 131, which case is reviewed by Mannie Brown ,
Esquire, of the Ontario Bar, in his two very useful articles o n
Dependants' Relief Acts in 18 Can. Bar Rev., pp. 261 and
449 ; ride etiam In re Roper (deceased), [1927] N.Z.L.R. 731 ,
and, in our own Courts, In re Rattenbury Estate and Testator's
Family _Maintenance Act (1936), 51 B.C. 321, at p. 324
where my learned brother, ROBERTSON, J ., cites and follows
Re Butchart, Butchart v . Butchart, supra . In my view thi s
Court has no jurisdiction to entertain the petition and even if i t
had, the testator having had at his death an Alberta domicil thi s
Court would not make an order in favour of the petitioner agains t
movables.
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Holding the view above stated, it is unnecessary to conside r
1941

	

whether upon the material, if the Court had jurisdiction, an

> RE

	

order should be made in favour of the petitioner . Counsel for
TESTATOR'S the estate refrained from discussing the merits other than a s

FAMILY

MAINTEN_ amicus curiae . The estate is indeed a substantial one and i t
A)'' AcT would certainly seem that the petitioner and her husband ar e

AND ELLIOTT

finding the struggle for existence not only hard but one which
Manson, J

has undermined health at a rather early age. One does not kno w
the reasons which actuated the testator in granting so little o f
his bounty to the daughter of his first marriage . Doubtless, now
that her circumstances have been disclosed, beneficiaries unde r
the will, apart from the petitioner's legal rights, may find it i n
their hearts to deal kindly with her .

Petition refused.

s . c.

	

REX v . YOHN.

1941
Habeas corpus—warrant of commitment—Imposition of hard labour

Jan. 14, 20 .

	

Want of jurisdiction—Sentence party served—Subsequent warran t
without imposition of hard labour not allowed.

A warrant of commitment imposed a fine of $250, and in default of payment

imprisonment for nine months with hard labour. Upon the accused

taking habeas corpus proceedings a second warrant of commitment was

issued by the magistrate in all respects similar to the first, except tha t

the provision with respect to hard labour did not appear . Part of th e

sentence with hard labour was served . Upon petition for a writ o f

habeas corpus, it was admitted that the magistrate had no jurisdictio n

to impose hard labour .

Held, that the petition be granted and that the prisoner be discharged .

Rex v . Hale (1926), 49 Can. C .C. 253, followed .

APPLICATION for a writ of habeas corpus . The facts are

set out in the reasons for judgment . Heard by SIDNEY SMITH ,
J. at Vancouver on the 14th of January, 1941 .

C. W. Hodgson, for the prisoner.

George J . Grant, for the Crown.
°. adv. v
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20th January, 1941 .

SIDNEY SMITH, J . : Petition for the issue of a writ of habeas

corpus .

The warrant of commitment herein dated 7th December, 1940 ,
recites that the prisoner appeared before D . Gillies, Esquire, a
police magistrate and was adjudged to pay a fine of $250 and i n
default of payment forthwith to imprisonment for nine month s

in the common gaol at Oakalla with hard labour and the sai d
police magistrate therein commanded the keeper of the sai d

common gaol to receive the prisoner into his custody in the sai d
common gaol there to imprison him and keep him at hard labou r
for a period of nine months .

It is admitted that the learned magistrate had no jurisdiction
to order hard labour and that his conviction did not do so, an d
that the warrant of commitment was in error to that extent .

Upon the taking of these proceedings by the prisoner a secon d
warrant of commitment was issued by the learned magistrat e
in all respects similar to the first except that the provision wit h
respect to hard labour did not appear thereon .

It was urged upon me that the prisoner was now legally hel d
under this second warrant.

The facts in the case at Bar are very similar to those in Ex

parte Hale (1926), 47 Can. C.C. 108 where it was held in the
first instance by Curran, J. that the second warrant could be
relied on for the prisoner's detention for the unexpired portio n
of his sentence . This view, however, was not sustained on appea l
(Rex v. Hale (1926), 49 Can. C.C. 253) .

The present case is indeed more favourable to the prisoner tha n
the Hale case for here part of the sentence with hard labour
has been served. In the Hale case no attempt was made t o
impose hard labour upon the prisoner.

It was urged upon me that I should not follow the Hale case
because no reasons were given and that moreover being a decision
of another Province it was not binding upon me .

While it is true no reasons were given I cannot doubt that th e
Court of Appeal reversed the decision of Curran, J . on accoun t
of the illegal imposition of hard labour. The case is noted i n
Crankshaw, 6th Ed., 885, as an authority for the principle
that,

185
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REX
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REX

YOH N

Sidney Smith ,
J .

C .A.

194 1

Mar. 19, 24 .

A warrant of commitment illegally imposing hard labour cannot b e
amended after the person has served part of the sentence even where n o
attempt was made to impose hard labour upon him .

I think I should follow the decision of the Court of Appea l

of another Province in a criminal matter if only for the sake

of uniformity of decisions under the Criminal Code .
I must therefore grant the petition . The return was made

and the case argued on the merits and therefore the prisoner wil l

be discharged from custody without the actual issue of the writ .

Petition granted.

REX v. _McKIlNO..

Criminal law — Breaking and entering—Presumption from possession —
Evidence—Sufficiency of—Criminal Code, Sec. 460 .

The appellant was convicted for breaking and entering a shop where a

quantity of merchandise was stolen . On the day of the breaking an d

entering the appellant rented a car at about 1 p .m . and was in posses-

sion of the car continuously until he was arrested in the car with on e

Rennie at about 10 .15 p .m., very shortly after the burglary had been

committed. In the glove pocket of the car was found a parcel of sil k

stockings which had been stolen from the store that was broken int o

on the evening in question. He and Rennie were in the ear together

during the afternoon . Rennie was convicted but in his case there wa s

evidence identifying him as having entered the store .

Held, on appeal, affirming the conviction by police magistrate Wood (SLOAN,

J.A. dissenting), that with prima facie evidence of guilt by reason o f

present possession unexplained and evidence of his movements at the time

in question, in the company of a confederate, identified as having

entered the store, sufficient facts and circumstances are disclosed if the

magistrate chose to so find, to establish participation in breaking an d

entering .

APPEAL by accused from his conviction by police magistrat e
Wood at Vancouver on the 15th of Mardi, 1911, on a charge o f

breaking and entering .
The appeal was argued at Vancouver on the 19th of March ,

1941, before MACDONALD, C.J.B.C., MCQCARRII, SLOAN ,

O'HALLORAN and MCI)ONAnD, <IJ . A .
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McKinnon, in person, referred to Reg. v. Curtley (1868) ,
27 U.C.Q.B . 613 ; Reg. v. Graham (1898), 2 Can. C.C . 388.

A . TV . Fisher, for the Crown, referred to Baker v. Regem

(1930), 54 Can. C.C . 353 .
Cur. adv. vult.

24th March, 1941 .

MACDONALD, C.J.B.C . : I think the accused was properly
convicted of breaking and entering : he was found in possession
of goods proven to have been stolen shortly after that event .
They were in his possession inasmuch as the goods were foun d
in the pocket of a car rented by him and driven by him . True
a confederate, recently convicted for the same offence was seated
with him in the car ; it was, none the less, the possession of th e
accused ; it was his car and the goods were in his custody. It i s
possible, of course, that another riding in the car might withou t
the accused's knowledge, plant stolen goods upon him . That is
always so ; all the accused had to do, however, was to account
for the presence of the goods in his car ; here there was n o
explanation. He might have said that someone else was respon-
sible ; with another present his explanation might have been
accepted ; he must, however, explain. This too is not a cas e
where stolen goods are found in a place to which so many hav e
access that reasonably it would not be proper to find that an y
one of them had exclusive possession .

Unless recent possession is reasonably explained, a prima

facie presumption arises that he is the thief ; also with proof of
breaking and entering the store from which the goods wer e
taken, coupled with proof of identity of the goods, he may on
the facts as disclosed in evidence, be found guilty of that offence .

With, therefore, prima facie evidence of guilt, by reason o f
present possession unexplained and evidence of his movement s
at the time in question, in the company of a confederate, identi-
fied as having entered the store, sufficient facts and circumstance s
were disclosed, if the magistrate chose to so find, to establish
participation in the breaking and entering.

MCQUARRIE, J .A . : I agree.

SLOAN, LA . : With deference, I am unable to agree with the
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conclusion reached by my brothers . It is my view that when

well-known and settled principles of criminal law are applied
to the facts of this case, the appellant is entitled to succeed .

I take it as established that recent possession of stolen prop-
erty, unless explained, raises a prima facie presumption that th e
possessor is either the thief or the receiver of the stolen property .
In which category he is to be placed depends upon the circum-
stances of each ease . As Blackburn, J . put it in Langmead 's

Case (1864), Le. & Ca . 427, at p . 441 :
When it has been shown that property has been stolen, and has been foun d

recently after its loss in the possession of the prisoner, he is called upon t o

account' for having it, and, on his failing to do so, the jury may very well

infer that his possession was dishonest, and that he was either the thief o r

the receiver according to the circumstances . If he had been seen near the

place where the property was kept before it was stolen, they may fairl y

suppose that he was the thief . If other circumstances show that it is more

probable that he was not the thief, the presumption would be that he wa s

the receiver .

This principle was again enunciated in Rex v. Pawlet t
(1923), 40 Can. C.C. 312, a judgment of the Court of Appeal
for Manitoba.

Then, too, this is a case dependent upon circumstantial

evidence, and it is too well settled to require authority that in a
case of this nature the trial judge must decide not whether th e
facts are consistent with the prisoner's guilt, but whether the y

are inconsistent with any other rational hypothesis, since it i s
only on this last hypothesis can he safely convict the accused .

The last principle to which I will refer is that restated i n

Woolmingtom v. Director of Public Prosecutions (1935), 25 Cr .

App. R . 72, at p. 95, in the following language :
Throughout the web of the English criminal law one golden thread i s

always to be seen, that it is the duty of the prosecution to prove th e

prisoner's guilt, . . . If, at the end of and on the whole of the case ,

there is a reasonable doubt, created by the evidence given by either the

prosecution or the prisoner, . . . , the prosecution has not made ou t

the ease and the prisoner is entitled to an acquittal .

Bearing in mind these guiding principles, I turn to the evi-

dence upon which the appellant was convicted of breaking an d
entering a store and stealing goods therein .

The first witness called was Jean McCleery, the owner of th e
store premises in question . Her evidence was to the effect that
sometime after 9 p.m. on the 11th of January, 1941, the lock
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on the back door of the store had been broken, the store entere d

and 112 pairs of stockings and a few other articles stolen . She

identified some articles produced as her property .

Evelyn McCleery, sister of the first witness, was called, an d

identified articles as from the store .

Kay Davidson testified that on the night of the 12th of

January, 1941, at about 9 .15 p .m. she looked in the store window

and saw a man inside . She identified him as one Rennie . (He

was tried jointly with the appellant and convicted as the thief . )

She further saw a man on the corner opposite the store . He was

acting in a peculiar manner, whistled, and then ran from th e

scene. "He was," she said, "a dark short Italian-looking fello w

with black hair ." She saw him at close range for she was about

"5 or 6 feet from him ." McKinnon is tall and fair and Miss

Davidson swore that the man she saw was not in the Court roo m

at the trial . From this evidence it is clear that she saw McKin-

non neither in the store nor outside of it .

Norman Spencer was then called . He was with Miss David -

son and corroborated her testimony. He significantly added

that he saw no car in the vicinity of the store .

The first police officer called (Sharples) testified that he and

police officer Pearce on January 12th at 10 .15 p.m. stopped a
Chevrolet sedan at Main and Powell Streets (miles from th e
scene of the crime) in which McKinnon and Rennie were riding ;

McKinnon was driving. It was a "U Drive" car hired by

McKinnon at 1 o'clock that day. In the glove compartment four
pairs of stockings were found, wrapped in tissue paper and seale d

with a Christmas seal . On the floor of the car, by the gear-shif t

lever a price tag was found . To revert to the evidence of Jean

McCleery, the store owner, she identified the price tag and had
this to say in relation to the stockings found in the car :

Is that type of stocking sold in any other store? Yes .

In Vancouver? Yes.

Commonly sold in a great many of the lingerie stores, isn't it? Yes.

Now there is nothing in those to indicate particularly that they cam e

from your store—on those stockings? No, not exactly.

That tissue paper did not come from your store, did it? No.

The sister 's evidence relative to the four pairs of stockings

was to the same effect .
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To continue with Sharpies : Nothing else was found in th e
1941

	

car and McKinnon, on being asked, replied that he didn't kno w

Res

	

anything about them. ("We asked then where the stocking s
v.

	

cane from. They didn't know anything about them." )
&IcKsoN

	

The ear had been driven apparently 200 miles since the tim e
Sloan, J.A. it was taken out .

Constable Pearce, upon being called, corroborated Sharpies .
The prosecution then called detective Dyers . He examine d

the store and found the rear door had been forced . Outside the
back of the store he found some empty boxes. McKinnon, at the
police station, after being warned, had nothing to say excep t
that he had rented the car at 1 o 'clock .

The Crown thereupon closed its case . On those facts can it be
said that the prosecution has proved that McKinnon broke and
entered the store in question ? With great respect, I think not.

If the stockings found in the glove compartment were identified
as coming from the store, which I assume, and if, when in th e
glove compartment were in the exclusive or joint possession o f
McKinnon (Pawlelt ' s case, supra), which I doubt, but wil l
assume, then it seems to me from all the surrounding circum-

stances the proper and only presumption to be drawn is tha t
McKinnon is the receiver or retainer of the property, not th e
thief. He cannot be both thief and receiver, or retainer . Rex
v. Brown, Roy and Swan (1936), 50 B .C. 339 .

The facts before us point to his participation in the proceeds
of the crime by receiving or retaining the stolen property afte r
the actual theft had been committed by others . There is no
evidence that he aided and abetted the actual commission of th e
breaking and entering by Rennie . The evidence adduced by the
Crown, in my opinion, negatives any such theory . Crown counsel
before us did submit that from the evidence an inference coul d
be drawn that Rennie and McKinnon had been together all day,
but, in my view, the facts before us do not support that submis-
sion. After a careful perusal of the transcript I find only one
passage in the evidence which bears upon that aspect of th e
matter . It is in the evidence of constable Sharpies . He testified
that after finding the stockings in the glove compartment the tw o
men were arrested and brought to the police station . Ile was
then asked :
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Did they tell you where they had been ?

and answered :
They said they had been over to Westminster, and they drove the car

approximately 200 miles since the time they had it out, at approximately

1 o'clock in the afternoon.

This statement was made when these men were in custody and
was introduced into evidence by Sharpies without the slightest
effort on the part of the prosecution to prove that it was a volun -
tary admission. Apart from that grave omission by whom wa s
it made ? Rennie or McKinnon, or both ? And when ? And unde r
what circumstances ?

To my mind an attempt in that manner by the prosecution t o
fix McKinnon with direct participation in a common unlawful
purpose to break and enter the store premises ought not to b e
upheld. I will not take the responsibility of sending a man to
gaol on that statement, and when that is excluded, what is lef t
against McKinnon ? Nothing more than stolen stockings in th e
glove compartment of a U Drive car. McKinnon made his
explanation when he told the police officer at Main and Powel l
Streets, he knew nothing about the stolen property, a statemen t
which may be true. The following hypotheses are consistent
with that situation :

(a) McKinnon may have picked up Rennie who put th e
stolen stockings wrapped in tissue paper, in the glove compart-
ment without any knowledge on the part of McKinnon of th e
theft .

(b) McKinnon may have picked up Rennie, knew of the thef t
and that part of the loot was placed in the glove compartment .

Excluding from our consideration mere suspicion, conjectur e
and speculation, I cannot see how any other reasonable hypo-
thesis is possible on the evidence before us . It follows then, a s
I see it, that McKinnon may be innocent of any wrong-doing i n
this matter, because his explanation may reasonably be true .
Richter v . Regent, [1939] 4 D.L.R. 281 ; Rex v. Davis (1940) ,
55 B.C. 552, at 556 . Or, alternatively, he did receive and retai n
four pairs of the stolen stockings . His direct participation in
the breaking and entering or as one aiding and abetting the
breaking and entering is inconsistent with other hypothese s
which are supported by the proven circumstances . Whether

C . A .
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innocent or the receiver or retainer of the stolen goods, his con -
1941

		

viction for breaking and entering must be set aside in the absenc e

of any supporting evidence.REx

v.

	

Crown counsel relied upon Baker v. Regem (1930), 54 Can .
MchrNxov

C.C. 353, but that decision is, in my view, merely illustrativ e
s3 °~° JA of the principle that according to circumstances the possessor o f

stolen property may be presumed to be the thief . Under the

circumstances of that case the Court considered the possesso r

the thief. It is of course a decision of fact and cannot affor d

much assistance in the determination of another case of fact .
I would, with deference, allow the appeal and quash the

conviction .

O'HALLORA y, J.A. : The appellant 's close association with

Rennie before and after the robbery, coupled with the findin g

of some of the stolen goods in his motor-car, constitute objectiv e

facts, from which the inference of another fact may be properly

drawn, viz ., that he abetted and aided Rennie in the actual theft .
That inferential fact carries with it such a compelling degre e

of practical certainty, that in the absence of any explanation by

the appellant, he must be held guilty as charged .

I would dismiss the appeal .

MCDONALD, J .A. : The appellant was convicted before polic e

magistrate Wood for breaking and entering the shop of one Jean

MIcCleery and a quantity of merchandise then and there being

found then and there stealing on 12th January, 1941 . The day

of the breaking and entering the appellant rented a car at abou t

1 p.m. and was in possession of that car continuously until he

was arrested in the car with one Rennie at 10.15 p.m. very

shortly after the burglary had been committed . He and Rennie

were in the car together during the afternoon . In the glove

pocket of the car was found a parcel of silk stockings which had

been stolen from McCleery 's store which had been broken int o

on the evening in question . Rennie was convicted by the learne d

magistrate and his appeal to this Court was dismissed . In his

ease, however, there was evidence to identify him with the crime .

In the present ease all the magistrate had before him was th e

evidence above mentioned. It is objected that on that evidence
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the magistrate could not properly convict . I think the objection

	

C . A .

cannot be sustained and that the conviction should stand. I am

	

194 1

quite unable to distinguish this case from Baker v . Regem

	

REX

(1930), 54 Can. C.C. 353 which was a decision by six judges

	

v.

of the Quebec Court of King's Bench. There the accused gave
Mcx~NNON

an explanation which was not accepted ; here the appellant chose
McDonald, J .A .

to make no explanation whatever .

Appeal dismissed, Sloan, J .A . dissenting .

REX v. SOON GIM AN .

Habeas corpus—Chinaman--Claims birth in British Columbia—Went t o
China when two years old—Identity—Burden of proof.

The applicant, Soon Gim An, claims he was born in Canada and was regis-

tered out and now seeks to re-enter Canada . It is admitted there i s

evidence of the birth in Canada of a person under the name of the appli-

cant in 1914, and this child, after the death of his father, returned t o

China in 1916 when two years of age, where he remained ever since an d

was married . The sole question is whether he is the person registered

out in 1916 . He was rejected by the immigration authorities . On an

application for a writ of habeas corpus it was refused, the learned judge

stating that "upon the whole of the evidence I cannot say that it ha s

been established beyond a reasonable doubt that the applicant is a

British subject. "

Held, on appeal, reversing the decision of MANSON, J., that there was mis-

direction in the learned judge stating that he was not satisfied "beyon d

a reasonable doubt " that the applicant had made out his case . Th e

burden of proving a case "beyond a reasonable doubt" arises only in

criminal cases . The applicant has successfully met the onus upon him

by adducing a preponderance of evidence that he is a Canadian citizen .

APPEAL by defendant from the order of MANSON, J . of the

3rd of February, 1941, on an application for a writ of habeas

corpus . The defendant claims he was born in Canada . There i s

evidence of the birth in Canada of a person under the name of

the applicant in 1914. When two months old his father died

and at two years of age he was sent to China and has remaine d

there ever since and married . The mother is alive and reside s

in British Columbia and claims the applicant is her son .

C . A .

194 1

Mar. 19, 20 .
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The appeal was argued at Vancouver on the 19th and 20th of
March, 1941, before MACDONALD, C .J .B .C., _McQuARnrr, SLOAN .
O'HALLORA\ and MCDoNALD, JJ .A .

Denis Murphy, Jr ., for appellant : The applicant claims he
was born in Vancouver and was sent to China when he was tw o
years old . The learned judge said he was not satisfied "beyon d
a reasonable doubt" that he was of Canadian citizenship . The
submission is that he applied a wrong principle of law on th e
evidence . This is a civil matter and the onus is on us but we
only have to prove a prima facie case . The evidence shows w e
have his birth certificate . His father died when he was two
months old. He was sent to an aunt in China when he was two
years old where he remained until his fourteenth year, when h e
went to an uncle and worked with him as a farmer until h e
decided to come to his mother in British Columbia in his 26th
year. He was married in China where his wife remained with
his aunt. The evidence establishes that he is a Canadian citize n
and that is sufficient : see Shin Shim v. The King, [1938]
S.C.R. 378, at p . 381 ; [1938] 4 D.L.R. 88, at p . 90 .

Elmore Meredith, for the Crown : He has not discharged

the burden of proving his identity. Section 5 of the Immigra-

tion Act gives the comptroller sole jurisdiction : see In re Chinese

Immigration Act and Lee Chow Ying (1928), 39 B.C. 322 ;

Rex v. Smith, Ex parte Soudas, [1939] 3 D .L.R. 189 ; Samejima

v . The King, 58 Can. C.C. 300 ; [1932] S.C.R. 640 ; Zellinslcy

v . Rant (1926), 37 B .C. 119, at p . 122 .

Murphy, replied.

MACDONALD, C.J.B.C . : I would allow the appeal . There is ,

with deference, no question that the learned trial judge in hi s

findings of fact proceeded on a wrong principle : he was not

satisfied "beyond reasonable doubt" that the appellant wa s

entitled to re-enter Canada . That is a principle applicable in

criminal but not in civil proceedings. In the latter case it is

enough if there is a preponderance of evidence pointing in one

or the other direction .
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My own inclination was to direct a new trial, thus refraining
from reaching a conclusion on the evidence before us . However,
I will not dissent from the view, as I understand it, of the othe r

members of the Court that on the evidence the appeal ought to be
allowed. I think it may reasonably be said, having regard to al l
the evidence, that it justified the conclusion that the applican t
was born in Canada, later returned to China, and now has th e

right to re-enter this country.
I may add that it was assumed by both counsel that the tria l

judge had the right to hear additional evidence.

_MCQtiARRIL, J .A. : I agree.

SLOAN, J.A . : In my opinion the appellant must succeed . The
learned trial judge erred in importing into a civil proceeding a
rule relating to the burden of proof, which is limited, in it s
application, to criminal proceedings .

In my view it is not the obligation of the applicant in thes e
proceedings to establish his Canadian citizenship beyond reason -
able doubt . He has successfully met the onus upon him b y

adducing a preponderance of evidence in his favour on that issue .
The determination of MANSON, J . resting upon a wrong prin-

ciple, cannot be sustained . A perusal of the record has satisfied
me that the applicant has established by a body of uncontradicted
evidence he is a Canadian citizen .

As both counsel were satisfied with the form of proceeding s
had and taken herein, I expressly refrain from expressing any
opinion thereon in this case. The appeal is allowed .

O'HALLORAN, J .A . : I would quash the deportation order and
allow the appeal accordingly .

MCI)ONALD, J .A . : The appellant seeks entry into Canad a
claiming to be a Canadian citizen . The comptroller of immigra-
tion sitting as a Board of Inquiry refused the right of entry . An
appeal was unsuccessfully taken to the Minister . Thereupon
proceedings by way of habeas corpus were taken before MANSON,
J. who refused the order . This is an appeal from that judgment .
In his brief reasons for judgment the learned judge stated that

19 5
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he was not satisfied "beyond a reasonable doubt " that the
1941

	

applicant had made out his case.

REX

		

With due respect I think the learned judge misdirected him -

self as no such burden lay upon the applicant in this civil case .
Soon Gnu

AN

	

The burden of proving a case "beyond a reasonable doubt" arise s

M,Do a1d, JA . only in criminal cases and for more than a century the word s
"beyond a reasonable doubt" have attained a significance in our

jurisprudence applicable only to criminal cases . In civil cases

the onus is satisfied by making out a case by a preponderance of

evidence or, as it is sometimes put, on a balance of probabilities .
This case must therefore be approached with these principles i n

view.

The following facts are not in dispute : (1) A male child

named Soon Gim An was born to his mother, Lin Ho, in Van-
couver on 16th April, 1914. (2) A birth certificate is produced ,
dated 29th July, 1914, giving the names of the parents . (3) That

child, after the death of his father in Vancouver, was taken t o

China by Gum Sing on 20th April, 1916, and left in charge of

his father's sister, Lee Shee . (4) Lin Ho remarried into another

family and has lived in British Columbia up to this date . (5) In

November, 1940, the applicant applied for re-entry into Canada ,

claiming to be the same Soon Gim An who was born here 16t h

April, 1914 .

The following facts are not admitted but are sworn to and ar e

not controverted by any other evidence : The boy Soon Gim An

lived with his aunt, Lee Shee, and her husband until he wa s

about 14 years old when he went to a neighbouring district to
work on the farm of his uncle Jang Moon, whose wife is Ah Dai .

He was employed by that uncle as a farm-labourer until he cam e

to Vancouver as stated above. During that interval he visite d

his aunt Lee Shee some two or three times a year . He married

meanwhile and his wife and children, in accordance with Chines e

custom, lived and still live with the aunt Lee Shee where they
were visited by Soon Gim An as opportunity permitted .

One Soon Kee, an uncle of Soon Gim An, visited China som e

ten years ago and saw the applicant there in the employ of hi s

uncle Jang Moon. Soon Kee while in China also saw the boy 's

uncle, Lee She e 's husband, and as a consequence he interviewed
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the Canadian Immigration authorities in Hong Kong in relation C . A.

to this boy .

	

We are not permitted to know of course what con- 194 1

versation took place.

	

Soon Kee thereupon returned to British Rex

Columbia and saw Lin Ho .

	

z'
Soox (41 1

Jang Kong, who is a friend of the family, visited in China

	

AN

from 1937 to 1939 and saw Soon Gim An, the applicant, living ncDonald . J .A.

there with Lee Shee and employed by Jang Moon . This man

brought back to Canada the birth certificate above mentioned an d

gave it to Soon Kee, the uncle.

One Jang King visited China in 1936. He saw the applican t

working at Jung Moon's farm and also visited the aunt Le e
Shee. In 1938, while still in China, he visited Lee Shee and on
that occasion saw the applicant there and he brought a parce l
to Lin Ho .

There is no suggestion from the learned judge below that he did
not believe the evidence adduced by the applicant. The sus-
picions which seem to exist as to the authenticity of the appli-
cant 's claim appear to have arisen from two circumstances whic h
I think have been satisfactorily explained. It is in evidence
that Lin Ho visited China some ten years ago and did not visit

Lee Shee or her son, Soon Gim An. This she explains by statin g
(and this is not controverted) that according to Chinese custo m
a woman who remarries after her husband's death is no longe r

person gratce with the members of her husband's family. Any
one who has had experience with the Chinese knows how faith -

fully such customs and traditions are preserved even to this day .
It is further suggested that the matter could have been prove n
to demonstration by obtaining the evidence of Lee Shee . This
of course is so but the obtaining of such evidence is not reason-
ably practicable now that the district where she resides is in th e
occupation of the Japanese .

If the applicant was fortunate enough to have been born in
Canada then indeed he is possessed of a very precious heritag e
of which he is not lightly to be deprived. One of the rights that
flow from his Canadian citizenship is the right to return to hi s
native land . I think he has reasonably proven his case and that
he ought to be set at liberty . I would therefore allow the appeal .

Appeal allowed.

Solicitors for appellant : _Murphy & Murphy .
Solicitor for respondent : Elmore Meredith .
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will—tialidity—Alterations and interlineations—Initialled by testatrix bu t

	

Feb . 10 . 11 ;

	

not by witnesses—whether made before or after execution—Evidenc e

	

March 4 .

	

on discovery—Whether admissible—Rules 370r and 370c.

The plaintiffs, the son and daughter of the testatrix by her first husband ,
seek probate of her will . The defendant Hawkins is the second husband

of the testatrix and the defendant Ellery is an aunt of the testatrix .

The will was executed on the 20th of April, 1928, in the presence o f

Miss Ellery, who was given charge of the will, and she testified tha t

she kept it until the testator's death in January, 1940 . Certain addi-

tions, interlineations and alterations were made in the will, that wer e
initialled by the testatrix but not by the witnesses . Miss Ellery, in her

statement of defence admits all the allegations of fact in the statement
of claim and further says that the will in question was duly and properl y
executed by the deceased . At the instance of the defendant Hawkin s

she was examined for discovery, and on the trial portions of her sai d

examination at the instance of the plaintiffs was admitted in evidence .

She was not called as a witness on the trial . It was held on the tria l

that the will, after its completion, was handed to Miss Ellery by th e
executrix in a sealed envelope, which remained sealed until 1937 (th e

testatrix having had a severe stroke in 1935) and the inference shoul d
be drawn that the obliterations and alterations were made prior to th e
execution of the will .

Held, on appeal, reversing the decision of ROBERTSON, J ., that Miss Eller y
was really on the side of the plaintiffs, though named a defendant, an d
Hawkins alone contested the action . This evidence taken on discovery

should not be looked at at all, and on this ground alone the appellan t
is entitled to a new trial .

Held, further, that the inference was drawn that the alterations must hav e

been made before execution, as the will was sealed in an envelope imme -

diately after execution and retained by Miss Ellery in that envelope
until 1937 . There is in fact no evidence that the envelope in which th e

will was found in 1937 was the same envelope in which it was placed i n

1928, and there is undisputed evidence that the testatrix had possessio n

of the will sometime as late as 1930, and made some notations upo n

the envelope in which the will was later found . The premise being ill
founded, the inference falls .

APPEAL by defendant Hawkins from the decision of Rout:rT-
so`, J. of the 21st of September, 1940, in an action by two of th e
executors appointed under the will, dated the 20th of April, 1928 ,
of Lottie Louise Hawkins of the City of Victoria, who died on
the 15th of January, 1940 . The plaintiffs are the children of th e
testatrix . The defendant Thomas W . C. Hawkins resides in
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Victoria and is the second husband of the testatrix and step-
father of the plaintiffs . The defendant Charlotte Ellery is an
aunt to the testatrix and one of the beneficiaries under the will .

The question involved in the appeal is whether the trial judg e
was right in holding that the respondents had established tha t
certain alterations, obliterations, interlineations and addition s
involving the substitution of the respondent Pendray and E . D .

Todd as executors for the appellant, and the addition of a
residuary clause, without which there would be an intestacy ,
were made before or after the execution thereof by the testatrix .

The appeal was argued at Victoria on the 10th and 11th o f
February, 1941, before MACDONALD, C.J.B. C., MCQFARRIE ,

SLOAN, O'HALLORAN and MCDONALD, JJ.A.

Davey, for appellant : The respondents failed to call Charlotte
Ellery, and the learned judge examined her discovery evidence .
The discovery evidence should not have been admitted, but hav-
ing been admitted it cannot be urged against the appellant.
Further, the learned judge had no right to refer to portions not
put in by the respondents. To decide the right to examine for
discovery regard must be had only to those issues defined by th e
pleadings : see TVhieldon v . Morrison (1934), 48 B .C. 492, at
p. 495 . "Opposite party" is synonymous with "party advers e
in interest . " They had no right to read against the defendan t
Ellery, as part of this case, portions of her examination fo r
discovery by an adverse party : see Carter v. Pan Camp et al.

Van Camp v. Carter and Anderson, [1930] S .C.R. 156, at p.
165 . The learned judge used this against the appellant, agains t
whom he had ruled it was not admissible . It must be inferre d

from the fact that she was not called that she would not support
the respondents' case : see Powell on Evidence, 10th Ed ., 421 ;
Wills on Circumstantial Evidence, 7th Ed ., 44, 147 and 318 .
The learned judge had no right to refer to the portions not pu t
in : see Baxter v . Derkasz ('o. 2), [192 9] 1 W.W.R. 673, at
p. 678 ; Gain v. Shirrs, [1929] 3 W.W.R. 704, at p. 706 .
There should at least be a new trial : see Posho Ltd. v. Gillie ,

[1939] 3 W.W.R. 98, at p . 105 . The burden of proof is on th e
respondents to establish that the change, i~ [ re made prior t o
execution : see Cooper v . Bock-ell (1846), 4 Moore, P .C. 419,
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at pp. 449452 ; Greville v. Tylee (1851), 7 Moore, P .C. 320 ,
at p . 328 . The respondents submit that Mrs . Carlson's evidence
establishes the facts from which the Court can infer that th e
alterations were made prior to the execution, but it is submitte d
they cannot discharge the burden of proof resting on them b y

calling only part of the evidence available : see Wills on

Circumstantial Evidence, 7th Ed., 296 and 318 . Any infer-
ence drawn from circumstantial evidence to be called must no t

only be consistent with part of the evidence, but it must not b e
inconsistent with any of the other facts : see Hodge's Case

(1838), 2 Lewin, C .C. 227, at 228. For the Court to attemp t
to draw inferences from the scanty information given would be

merely to speculate and guess as to when these changes wer e
made : see The King v . Burdett (1820), 4 B. & Ald . 95, at pp .
149-152 ; E.B.M. Co., Ltd. v. Dominion Bank, [1937] 3 Al l
E.R. 555, at p . 568 . The learned judge based his inference that
the changes in the will were made prior to execution, on the
premise that the will was placed in a sealed envelope on being
handed to Miss Ellery by the testatrix, that the envelope remained

sealed until 1937, and that it was still sealed when opened by th e
plaintiff Carlson. It is submitted that the evidence does not
establish that the envelope in which the will was found in 193 7
was the envelope in which it was placed when signed in 1928 .
This Court can review the findings of fact by the trial judg e
where they are based upon inferences drawn from undisputed
facts : see Powell and Wife v . Streatham Manor Nursing home ,

[1935] A.C. 243, at p . 267. The learned judge's reference t o
the discovery evidence constitutes a wrong approach to the case
which makes it necessary for this Court to review his conclusions :

see Robins v. National Trust Co., [1927] A.C. 515 ; Logan v.

The King, [1938] 3 D .L.R. 145, at p. 147 ; Betcherman v . E. A.

Pierce & Co ., [1934] 2 D.L.R. 449, at p. 453. That there wa s
improper admission of discovery evidence see The North British

& Mercantile Insurance Co . v. Tourville (1895), 25 S .C.R. 177 ,

at p . 191 . Due weight was not given to the failure to call Char-

lotte Ellery : see Halsbury's Laws of England, 2nd Ed ., Val .

13, p . 636 ; Barker v. Furlong, [1891] 2 Ch . 172, at p . 174 ;

Khoo Sit Hoh v . Lim Thean Tong, [1912] A.C. 323, at p. 332 ;
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The King v. Burdett (1820), 4 B. & Ald . 95, at p. 123 ; The

North British & Mercantile Insurance Company v. Tourville

(1895), 25 S .C.R. 177, at p . 191. No weight was given to th e

evidence of Charlotte Darragh, who was an attesting witness .

The evidence of Norma Carlson, daughter of the testatrix, wa s

misconceived by the learned judge, and he was mistaken in hi s

appraisal of the evidence of Mrs . Drummond-Hay . Mrs. Carl-

son's evidence should be discredited . It is submitted there shoul d

not be a new trial but that the appeal should be allowed and

probate of the will should go as originally written and not in it s

present condition, the respondents having failed to discharg e

the burden of proof which rested on them.

Higgins, K .C., for respondents : The trial judge accepted th e

evidence of Mrs . Drummond-Hay, who swore that the will had

been altered before the will was signed. He also accepted th e

evidence of Mrs . Carlson that the envelope containing the wil l

was kept sealed until she broke it in 1937 ..He was justified i n

admitting the will to probate : see In the Goods of Cross (1841) ,

1 Notes of (. n
e -, 189 cited in The English & Empire Digest, Vol .

44, p . 311, sec . 1437 . Evidence of what took place in an assaul t

ease against Hawkins is inadmissible and should have been dis-
allowed : see Taylor on Evidence, 12th Ed ., 513-517 ; Commer-

cial Securities Ltd . v. Johnson, [1931] 1 D.L.R. 861, at p . 865 .

They must show that the judge on his findings was clearly wrong :

see Claridge v . British Columbia Electric Railway Co. Ltd .

(1940), 55 B .C. 462 . The admissions of the defendant Char-

lotte Ellery show conclusively that all the alterations were mad e

before the will was signed . Wide latitude in the adducing of

evidence is extended in probate actions : see Yearly Practice ,
1940, p . 497 ; Menzies v . McLeod (1915), 34 O.L.R. 572, at

p . 576 . The evidence is binding on Hawkins as well : see Wool -

way v . Rowe (1834), 1 A. & E . 114 ; In re Whiteley and Roberts'

Arbitration, [1891] 1 Ch. 563 ; Taylor on Evidence, 12th Ed . ,

475, sec . 743 . It is not necessary for the plaintiff to call a part y

who makes admissions : see Taylor on Evidence, 12th Ed ., 499 ,

sec . 793 .

Davey, replied.
Cur. adv. vult .
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4th March, 1941 .

MACDONALD, C .J .B.C. : I would direct a new trial .

SLOAN, J .A . : I agree that there should be a new trial for th e
reasons given by my brother MCDONALD .

O'HALLORAN . J .A . : `I would direct a new trial in order that

the will of Lottie Louise Hawkins, deceased, may be proven in
solemn form .

McDoNALD, J .A . : The respondents seek probate of the wil l

of the late Lottie Louise Hawkins in its altered state . The testa-
mentary document on its face bears many obliterations an d

alterations which are initialled by the testatrix but not by the
esses . The question for decision is whether or not respondent s

have discharged the onus which was clearly upon them to prove
that the changes in the document were made before it was

executed on 20th April, 1928. The learned trial judge,

ROBERTSON, J., found for the respondents and admitted th e
altered will to probate . With respect I think the judgment can-

not stand for the reason that it is founded upon serious error . I

would place my judgment upon two grounds either of which, in

my opinion, is fatal to the validity of the judgment below. Th e
first ground arises from the fact that the learned judge whil e

holding that the examination for discovery of the defendant
Charlotte Ellery was not admissible as against defendant
Hawkins nevertheless did look at that evidence and said :

This is merely one of the matters which the Court may take into con-

sideration in weighing this evidence . In this case, however, her evidenc e

is before the Court . It is favourable to the plaintiffs' (respondents') ease .

The only result of the plaintiffs' failure to call Miss Ellery is to weake n

their case against Hawkins.

I find it difficult to understand just what the learned judge
meant . The only meaning counsel has been able to read int o

these words is this : The learned judge was of opinion that th e
evidence was admissible as against Miss Ellery herself and henc e
her evidence is before the Court . Assuming this to be so (though
having in mind the decision in ll7 ieldort v . Morrison (1934) ,

CARLSON

	

MCQLARRIE, J .A . : I agree that the appeal should be allowed
AND

PENDRAY and a new trial ordered .
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can only mean unfavourable to the ease of appellant Hawkins ?
HAwKms

Miss Ellery was really on the side of plaintiffs though named a McDonald, A.

defendant and Hawkins alone contested the action . I think i t
is clear that this evidence taken on discovery should not hav e

been looked at at all ; that this objection is fatal and that on thi s
ground alone appellant is entitled at least to a new trial (se e
Posho Ltd . v. Gillle, [1939] 3 W.W.R. 98) .

A further fatal objection to the validity of the judgment is I
think that the learned judge draws the inference that the altera-

tions must have been made before execution from the fact tha t
the will was sealed in an envelope immediately after executio n
and retained by Miss Ellery in that envelope until 1937 . There

is in fact no evidence that the envelope in which the will was
found in 1937 was the same envelope in which it was placed i n

1928, and there is undisputed evidence that the testatrix ha d
possession of the will sometime as late as 1930, and made som e
notations upon the envelope in which the will was later found .

The premise being ill-founded the inference falls . This conclu-
sion seems to me to be inevitable when it is remembered tha t
respondents have the benefit of certain inferences drawn by th e
learned trial judge, while Miss Ellery though present in Cour t
and represented by counsel was not called by respondents although

on their own case she is the one person who was possessed of al l
the facts and who was alleged to have been in possession of th e

will in its altered form from 1928 until 1937 (see Wills o n
Circumstantial Evidence, 7th Ed ., 318 and Co., Ltd. v.

Dominion Bank, [1937] 3 All E .R. 555, at p . 568) .
In view of the above conclusions it is not necessary to revie w

the evidence at length, though it may be said in a word that th e
evidence of the two attesting witnesses Miss Darragh and Mrs .
Drummond-flay is so vague, and in at least one particular s o

contradictory as to form a rather weak base on which to foun d
a judgment .
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With all respect, the only doubt I have had is as to whether

we should order a new trial or vary the judgment . Upon con-
sideration I have concluded that the judgment should be set asid e
and a new trial should be had ; the respondents to pay to the
appellant his costs of the appeal, the costs of the former trial to
abide the result of the second trial .

Appeal allowed ; new trial ordered .

Solicitors for appellant : Crease, Davey, Fowkes, Gordon &

Baker .

Solicitor for respondents : Frank Higgins .

HAMILTON AND HAMILTON v . OLESON .

Families' Compensation Act—Infant killed—Action by parents—Time a t
which action can be brought by relatives of deceased—Probate Rule 3 5
—R .S .B .C. 1936, Cap . 93, Sec . 4, Subsecs . (1) and (2) .

Wilfred D . Hamilton, the infant son of the plaintiffs, was killed when ru n

down by the defendant in his car at Vancouver on the 3rd of January ,
1941 . The plaintiffs brought action against the defendant on the 8t h

of January following under the provisions of the Families' Compensa-
tion Act . On the application of the defendant that the writ of sum-

mons be struck out and the action dismissed on the ground that sai d

writ of summons discloses no cause of action, it was held that the

provisions of subsection (2) of section 4 of said Act, under which the

action was brought, are not applicable to the intervening period of

fourteen days so as to allow an action to be commenced within tha t

time, and the action should be dismissed as premature .

Held, on appeal, reversing the decision of SIDNEY SMITH, J., that subsection s

(1) and (2) of section 4 of the Families' Compensation Act are no t

affected in any degree or suspended by reason of Probate Rule 35 . The

rule stands by itself, unaffected by the Act . By section 4 (1) of the

Act ordinarily the action must be brought in the name of the executor

or administrator, but by subsection (2) this is subject to the qualifica-

tion that if there be no executor or administrator the action may be
brought by one or more of the dependants . The plaintiffs may sue at

once where there is no administrator.

APPEAL by plaintiffs from the order of SIDNEY SMITH, J. Of

the 14th of January, 1941, striking out the writ of summons and



205

C.A .

194 1

HAMILTON

V .
OLESO N

LVI.]

	

BRITISH COLUMBIA REPORTS .

dismissing an action for damages brought by the parents of

Wilfred Dwinnell Hamilton under the Families ' Compensation
Act against the defendant, for causing the death of their said so n

by running him down with a motor-car while crossing Kings -

way at the intersection of Broadway in the city of Vancouver

on the 3rd of January, 1941 . Deceased died intestate on th e
3rd of January, 1941, and the action was brought under sectio n

4 (2) of the above Act on the 8th of January following. It was

held that as letters of administration cannot be taken out unti l

the lapse of fourteen days from the death, the provisions of th e
above subsection are not applicable to the intervening period o f
fourteen days so as to allow an action to be commenced within
that time, and it is premature.

The appeal was argued at Vancouver on the 26th of March,

1941, before MACDONALD, C .J.B.C., SLOAN and McDoNALD,
JJ.A.

[cCrossan, N .C., for appellants : The writ was set aside

because no administrator had been appointed and that the actio n

was premature as letters of administration cannot issue unti l
the lapse of fourteen days from the death of the deceased under
rule 35 of the Probate Rules . Deceased's death was on the 3rd
of January, 1941, and the writ was issued on the 8th of Januar y
following. The action is under section 4 (2) of the Families '
Compensation Act and can be brought if there is no administrator
appointed : Holleran v . Bagnell (1879), 4 L.R. Ir. 740 ;
M'Cabe v. Great Northern Railway Co ., [1899] 2 I .R. 123 ;
Byrn v. Paterson Steamships Ltd ., [1936] O.R. 311, at pp .
313-15. The Probate Rules do not apply in this case .

Christy Ann Sutherland, for respondent : No action can be
started for fourteen days . The next of kin have no right of action .
There must be some limitation to the wcords of the statute . Sub-
section (2) of section 4 of the et seems to override subsection
(1) . A right of action does not arise until some default is mad e
by the administrator . The action is premature .

McCrossan, replied .

MACDONALD, C .J .B.C . : I am sure everything has been said
by Miss Sutherland that could usefully be said in support of th e
order, but not enough to convince us that it should stand .
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We think, with great deference, the Chamber judge was in erro r

in believing that the overriding subsections (1) and (2) of sectio n
4 of the Families ' Compensation Act, R .S.B.C . 1936, Cap . 93,
are affected in any degree or suspended, so to speak, by reason o f

Probate Rule number 35 . This rule stands by itself, unaffecte d

by the Act. We can dispose of the point by construing the Act
itself. True, by section 4 (1) of the Aet ordinarily the action
must be brought in the name of the executor or administrator,
but by subsection (2) it is clear that this is subject to the quali-

fication outlined therein. By that subsection, if there be no

executor or administrator, the action may be brought by one o r
more of the dependants . The wording is, omitting the immateria l
parts :

If there be no executor or administrator of the person deceased, . . .

then and in every such case such action may be brought by and in the name

or names of all or any of the persons (if mote than one) for whose benefi t

such action would have been if it had been brought by and in the name o f

such executor or administrator ; . . .

No authorities we think preclude the view here expressed that

the present plaintiffs may sue at once where there is no

administrator .
As to the other points raised, viz ., that the material is insuffi-

cient inasmuch as it does not show that an administrator was no t
appointed, I would say that the application was heard on tha t

basis, and, in any event, by law one could not have been appointe d

within the fourteen-day period referred to in the Probate rule ;
nor do we think the writ defective .

SLO Ax, J .A . : I agree. I can only add that in so far as it is
argued that the endorsement on the writ is defective, the plaintiffs

plead their action is brought under the provisions of the Familie s '

Compensation Act, and to my view such an allegation in th e
endorsement contains all the material elements necessary to

found the action.

MCI)oxALn, J .A.. : I agree .

Appeal allowed.

Solicitor for appellants : Geo . E . .l1cCr osa~a. .

Solicitor for respondent : John A . Sutherland .
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JACOBSON v . VANCOUVER VICTORIA AND EAST -

ERN RAILWAY AND NAVIGATION COMPANY .

On the 30th of November, 1939, at about 1 o'clock in the afternoon, th e

deceased woman was run into and killed by a north bound passenge r

train of the defendant about 750 feet north of Sunbury crossing . Jus t

north of the crossing there is a curve in the track to the right tha t

limits the vision of the track to about 220 feet . The train went aroun d

this curve at about 38 miles per hour and the engineer blew his whistle

and rang his bell while on the curve . The engineer saw the deceased

woman on the track and facing the train when about 220 feet away .

He immediately put on the brakes but did not stop until the rear ca r

was a ear length and one-half past the point of impact . It was held on

the trial that the engineer was negligent in operating the train at too

great a rate of speed under the circumstances, and that the decease d

woman was negligent in not keeping a proper look-out and not seein g

and hearing what could be seen and heard at the time and place of the

accident, and they were equally guilty of negligence causing the accident .

Held, on appeal, reversing the decision of FISHER, J ., that assuming negli-

gence of both, namely, excessive speed of the train and failure to look

by deceased, deceased alone could have averted the accident . When eac h

had, or should have had, a clear view of the other, the engineer coul d

only mitigate the force of the blow ; the deceased, on the other hand,

had time to avoid the accident, and having failed to do so was solely

responsible.

APPEAL by defendant from the decision of FISHER, J. of the

1st of February, 1941, in an action by the plaintiff as executo r

of the estate of Emma A. Jacobson, claiming damages from th e

defendant under the Administration Act for the shortening of

her expectancy of life, which loss and damage was caused on

the 30th of November, 1939, on the right of way of the defend-

ant in British Columbia, by the negligence of the defendant in

the operation of a train owned and operated by the defendan t
while proceeding north on said right of way, and which ran down

and killed the said Emma A. Jacobson. The scene of the acci-

dent was about 750 feet north of Sunbury crossing on the

defendant's railway track and close to where it approaches the
Fraser River . Just north of the crossing there is a curve in the

C . A .

194 1
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7Negligeace — Contributory negligence—Ultimate negligence — Railway— April 5 .

Pedestrian on track killed—Failure of pedestrian to get off the trac k
—Sole cause of accident .
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right of way to the right, which cuts off the view of the trac k
ahead to about 220 feet . At about 1 o'clock in the afternoon of
the 30th of November, 1939, a passenger train of the defendan t
company, proceeding north at about 38 miles an hour, crosse d
Sunbury crossing, and in going around the curve the enginee r
saw the deceased woman about 220 feet away, walking in the
middle of the track towards the train . While rounding the curve
the engineer rang his bell and blew his whistle . On seeing th e
woman the engineer put on his brakes but he struck the woman,
knocking her into the ditch at the side of the track, and the train
stopped when the last of the six passenger cars was about on e
and one-half car lengths past where the woman was struck .

The appeal was argued at Vancouver on the 20th and 21s t
of March, 1941, before MACDONALD, C .J .B .C., MCQvARRIE ,

SLOAN, O'HALLORAN and MCDoxALD, JJ.A.

Norris, K.C., for appellant : This woman was walking south
in the middle of the track and facing the oncoming train early
in the afternoon . She could see it at least 220 feet away . The
whistle was blowing and the bell was ringing. The engineer was

the only person who saw her . Under the Act we are entitled to

go at a speed not exceeding 55 miles an hour, and there was erro r

in finding we were going at too great a speed in the circumstance s
when we were travelling at 38 miles an hour. She was a tres-
passer and liable to prosecution under the Railway Act. If

there was negligence the plaintiff must prove it was the direct
cause of the accident : see Wakelin v . London and South West-

ern Railway Co . (1886), 12 App. Cas. 41 ; Grand Trunk Ry.

Co. v . Hamer (1905), 36 S .C.R. 180. It is not important i n

this case whether the woman was a licensee or a trespasser : see
Grand Trunk Rway . Co. v. McKay (1903), 34 S .C.R. 81 ; Sale

v . The East Kootenay Power Co ., Ltd . (1931), 44 B .C. 141 ;

Gallagher v . Humphrey (1862), 6 L .T. 684 ; Power v . Hughes

(1938), 53 B .C. 64, at pp. 70-1 . There was no suggestion of
negligence after the engineer saw the woman . On the evidence
that the public had habitually travelled on the track in thi s

locality, constituting a custom, see The Maritime Coal, Railway

and Power Co . v. Herdman (1919) . 59 S.C.R. 127, at p . 140 ;
The Grand Trunk Railway Company v . Anderson (1898), 28
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S.C.R. 541, at p . 551 . Section 408 of the Railway Act is a
constant prohibition with penalty for trespassing on the track.
You cannot obtain a right by committing a statutory offence .

Denis Murphy, Jr., for respondent : The fishermen, to get t o

their boats, must cross the track. There are many of them, and
that condition has existed for over 30 years . The railway put in
these crossings . She was a licensee. Six people had been kille d
in this locality : see Moyer v. Grand Trunk R .W. Co . (1903) ,

3 C.R.C . 1 ; The Lake Erie and Detroit River Railway Compan y

v. Barclay (1900), 30 S.C.R. 360. The engineer himself says
this is a dangerous locality : see Grand Trunk Ry. Co. v. Hainer

(1905), 36 S .C.R . 180 ; Canadian Pacific Rway . Co. v. Hinrich

(1913), 48 S .C.R. 557. That the deceased was an invitee se e
Dublin, Wicklow, and Wexford Railway Co . v. Slattery (1878) ,
3 App. Cas. 1155 ; Hiatt v. Zien and Acme Towel & Linen

Supply Ltd. (1939), 54 B.C. 17 ; Barrett v . Midland Railway
Company (1858), 1 F. & F. 361 ; 175 E.R. 764 .

Norris, in reply, referred to Brenner v . Toronto R.W. Co.

(1907), 13 O.L.R. 423, at p . 438 .
Cur. adv. volt.

5th April, 1941 .

MACDONALD, C .J.B.C. : Appeal from a judgment in an actio n
brought by the executor of the estate of Emma A. Jacobson ,
deceased ; she was killed on the 30th of November, 1939, by
being struck by a locomotive while walking on appellant 's rail -

way track near New Westminster. The trial judge found joint
negligence by the locomotive engineer and the deceased pedes-
trian, the former in running at an excessive rate of speed in a
"dangerous locality" with knowledge of a custom—the tria l
judge called it leave and licence 	 followed by people in th e
neighbourhood of walking along the railway track ; and as to
the deceased pedestrian in failing to look properly and as found,
by "not seeing and hearing what could be seen and heard ." As
the deceased "could have seen the oncoming train at approxi-
mately 200 to 225 feet" she was negligent in failing to keep a
proper look-out, and also in disregarding the warning sound o f
the whistle and the ringing of the bell long before the train cam e
within her vision. It will be observed that the deceased's negli -

14
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gence, as found, viz., not seeing the oncoming train—and sh e
could only see it when 200 or 225 feet away—discloses that if sh e

had seen it at that point the accident would not have occurred ; in

other words, she would have had time to step out of the way of
the train .

There was, I think, with deference, failure by the trial judge
to consider the decisive feature in the ease, viz ., whether or not,
having found negligence on the part of both parties, one or th e
other might by subsequent action have averted the accident . I t
may be conceded that this was a "dangerous locality" to th e

knowledge of the company . A railway track is always a danger-
ous place for pedestrians when trains pass by ; that danger how-
ever was equally apparent to the deceased as the trial judge
found. It was not held to be a place "dangerous" in the sens e
that the deceased could not step off the track to a place of safet y
when she first heard, or should have heard the bell and whistle ,

or even after the locomotive came within her line of n is n on.

Evidence was not led to show that, for example, by reason of a
precipice or declivity she could not step aside : the pictures
disclosed ample room to do so.

I assume too, only, however, for the purpose of this decision ,
that it was customary for people in the neighbourhood, including
the deceased, to walk along the track between the rails to avoi d
an otherwise circuitous route and that the company was aware o f
this practice. That did not absolve the deceased from responsi-

bility for the final negligent act which unfortunately, as I view it ,
was the sole cause of the accident . It only means that she was no t
a trespasser, in which event the degree of care required would

differ. The locomotive was of course lawfully on the track driv-
ing, accepting the finding, at an excessive rate of speed . Granted
equal rights—an assumption highly favourable to respondent—
the ordinary principles relating to the laws of negligence woul d

apply to the facts.

The judgment can only be supported on the basis of joint o r

contemporaneous negligence. Even if we overlook the warning
given at an earlier period by the bell and whistle, calling upo n
deceased in an emphatic manner to step at once from between
the rails, she had, by the findings, immediately preceding the
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accident, a clear view of the train when from 200 to 225 feet

away. What is found to be excessive speed on the part of th e
driver of the locomotive was by the evidence 38 to 40 miles an

hour . Having regard to the slow locomotion of the pedestrian ,

approximately 3 .6 seconds would elapse in covering 200 feet, o r

a greater time if the distance was 225 feet . With comparative
ease 10 feet could be covered by a pedestrian in 3 seconds . Dur-
ing that time the driver of the locomotive was helpless, bu t

deceased was not ; she could have stepped out of danger ; the

engineer could only stop in 800 or more feet . The trial judg e
found that the speed should have been such that the train could
have been stopped within the range of visibility, viz ., from 200
to 225 feet . No evidence was given to show the speed at which

such a feat was possible ; I fear it would be so low as to consti-
tute an unreasonable requirement. However, the point is not
material, as assuming negligence by both, viz ., excessive speed

and failure to look, deceased alone could have averted the
accident.

The judgment could only be supported on the basis of such
decisions as Swadliug v . Cooper, [1931] A.C. 1 . It is impossible
in my opinion to apply it ; the distance of 200 feet was too grea t
to admit of its application.

Nor can it be said that it was disabling negligence of the
engineer incapacitating him from stopping in 200 feet that wa s
responsible for the accident. Any alleged self-created negligenc e
of this sort did not interfere with, much less prevent, deceased' s
opportunity to step aside. The equipment of the locomotive was
not, as in Loach v. British Columbia Electric Railway Company,

Limited, [1916] 1 A.C. 719, found to be defective . If we were
concerned with a collision between a careless pedestrian on a

highway and a motor-car properly equipped but travelling at an
excessive speed 200 feet away we would not speak of disabling
negligence. At all events, in the Loach case the driver, negli-
gently on the track (like this pedestrian) could do nothing with
his loaded wagon and horses to get out of the way of the car
approaching a short distance away . This deceased had ample
opportunity to do so.

The only possible findings in this case are joint negligence or
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ultimate negligence by one or the other, dependent upon th e
facts . As indicated the facts as found do not permit a findin g
of joint negligence .

I would add that if the train was travelling at what ought t o

be regarded as a reasonable rate of speed, say 25 miles an hour ,
the deceased would have had about 5 seconds to step aside. That
is not material if it is clear that she should have been able to d o
so in 3 seconds .

I think therefore that respective obligations at least aros e
when each had, or should have had a clear view of the other : the
engineer could only mitigate the force of the blow ; the deceased ,
on the other hand, had time to avoid the accident, and havin g

failed to do so, was solely responsible . There was no suggestion,
nor would it be warranted that in a moment of peril she was not
able to step aside .

I would allow the appeal .

McQLARRIE, J .A . : I agree that the appeal should be allowed .

SLOAN, J.A . agreed in allowing the appeal .

O'HALLORAly, J.A. : I would allow the appeal for the reason s

given in the judgment of my Lord the Chief Justice.

McDoxALD, J.A. : This is an appeal from FIsl3ER, J. in an
action brought for damages under the Administration Act fo r

loss of the reasonable expectation of life of Emma A . Jacobson ,

deceased wife of the respondent . The trial judge held that the
appellant company was negligent in driving its train at too grea t
a speed and that the deceased woman was equally negligent in
failing to get off the track before being struck by the company' s
engine . It was found that the deceased was walking on th e
appellant's railway track with the leave and licence of the appel -

lant . There is much to be said on both sides of the argument as
to whether or not this finding can be sustained . In view of the
conclusion which I have reached upon the whole case it is not
necessary to reach a decision on this question, but for the purpose s
of this judgment I shall assume that she was a licensee as found .

We then have this situation : The deceased woman had live d
for several years past beside the railway track and was familia r
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194 1

JACOBSON

V .~ . & E .R .

& N. Co.

Macdonald,
C .J .B.C .



213

C. A .

194 1

JACOBSON
V .

V.V . & E .n .
& N . Co .

McDonald, J.A .

LVI.]

	

BRITISH COLUMBIA REPORTS .

with the times at which the appellant's trains passed her home .

She knew the danger to which pedestrians were subjected whe n

walking upon the tracks at the point in question by reason of th e

speed at which trains usually travel and by reason of the curv e

in the tracks ; she had in fact warned others of this danger . On

the day in question she had walked on the tracks about mid-da y

proceeding southerly a distance of some 1,800 feet before sh e
was struck, the point of impact being some 200 feet north of th e
point where the engine came into her view around the bend .

Meanwhile, at a distance considerably over 2,000 feet south o f

the point of impact the engineer had blown his whistle and ha d
brought into operation his automatic bell which thereupon ran g

continuously until the moment of the accident . Nevertheless
she continued to walk between the rails until she was struck . She
was a woman of 53 years of age, possessed of all her facultie s

and may be assumed to have been reasonably active . It is com-
mon ground that the train was proceeding at approximately 3 8
miles an hour and that after the deceased woman came withi n
sight of the engineer there was nothing the engineer could hav e
done to avoid the accident . On his examination for discovery

the respondent, in answer to a question as to whether there wa s
room for his wife to step off on to the easterly side of the road-bed,
answered : "Sure there would be lots of room ." There is evi-

dence that "there was a little ditch on that side of the track" bu t
there is no evidence that this would have prevented her fro m
stepping off . Under these circumstances I can reach no othe r

conclusion than that this unfortunate accident was due wholly

to the failure of the deceased woman to take reasonable care .
The appeal is therefore allowed though I may express the hop e
that the appellant will not press for costs .

Appeal allowed .

Solicitors for appellant : Norris d Pratt .

Solicitors for respondent : Murphy & Murphy.
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CRETZU v . LINES .

Police officer—Man molesting children—Children identify man to officer—
Runs when ordered to stop—Second of two shots hits fugitive—Dies a s
result of shooting Damages—R.S.B .C . 1936, Cap . 5, Sec . 71 (2) ; Cap .
93, Secs . 3 and 6 .

The defendant, when patrolling, received a call from the police station that

a man was molesting young girls . He picked up the complainant, he r

daughter and another small girl and proceeded to look for the man .

On reaching 27th Avenue they saw a man walking westerly, whom th e

two girls positively identified as the man. On seeing the police ear,

the man turned into a lane where he was followed by defendant in his

car . When ten feet away the defendant ordered him to stop but h e

started to run. Defendant then fired a shot in the air but he continue d

to run . Defendant got out of his car and followed, and when about 50

feet away fired a second shot. He stumbled when shooting and unin-

tentionally hit the man . He was operated on but died about tw o

weeks later . In an action for damages by the deceased's daughter :

Ile d, that the death of deceased was the result of the wound, and that th e

defendant used a type or threat of force which was not justified in th e

circumstances, and damages were assessed at $750 under the Families '
Compensation Act, and $750 under the Administration Act .

ACTION for damages under section 71 (2) of the Adminis-

tration Act and under the Families' Compensation Act, owing
to the death of the plaintiff's father who was negligently shot by
the defendant, a police officer in the employment of the city of

Vancouver . The facts are set out in the reasons for judgment .

Tried by SIDNEY SMITH, J . at Vancouver on the 20th of
February, 1941.

Denis Murphy, Jr., and S . H. Anderson, for plaintiff.

If (Taggart, and Lord, for defendant .

Cur. adv. volt.

3rd March, 1941 .

SIDNEY SMITH, J . : The plaintiff, as administratrix of the
estate of her father, the late Charles Cretzu, sues under section

71 (2) of the Administration Act, R .S.B .C. 1936, Cap. 5, and

also under the Families' Compensation Act, R .S.B.C. 1936 ,
Cap. 93, for damages for the death of her father in consequenc e

214
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(as she submits) of his having been negligently shot by th e

defendant who is a police officer in the employment of the city

of Vancouver.

The facts are simple, are not materially in dispute and may

be shortly stated. About 10 a.m . on the 25th of October, 1940,

the defendant in the course of his official duties was patrollin g

in a police car in the neighbourhood of 25th Avenue and Main

Street in the city of Vancouver . While thus engaged he received

a radio call from the police station to the effect that there was a

man molesting girls in the 4200 block, St . George Street, and

instructing him to investigate. He proceeded to that block and

found that the complaint came from a Mrs. Rose MacFarlane

who lives at 4233 St . George Street and who had telephoned the

information to the police station .

The defendant questioned Mrs . MacFarlane and understoo d

from her that a man had molested her daughter and another girl ,

both aged about five years, and that this man was then walking

west on 27th Avenue . The defendant thereupon took Mrs. Mac -

Farlane and the two little girls into his car and proceeded after

the man in question. The defendant turned the corner int o

27th Avenue and immediately saw a man walking in a westerly

direction. The two girls stated that this was the man who had

molested them. They were emphatic about this . The man after -

wards proved to be the deceased, Charles Cretzu.

Cretzu glanced back, saw the police car and turned south int o

the lane between Balkan Street and Prince Edward Avenue .

The defendant in his car followed him into the lane. The defend -

ant parked his car and called upon Cretzu to stop and approach

him. Cretzu was then about 10 feet away. Instead of comply-

ing with this request Cretzu turned and ran in an easterly

direction away from the defendant. The defendant thereupon

got out of his car, called upon Cretzu again to stop, and when

he still refused, fired a shot from his revolver into the air ove r

his head to frighten him and in the hope that it would cause hi m

to stop. When this first shot was fired Cretzu was 40 to 50 fee t

away from the defendant . Cretzu continued running. He

crossed Balkan Street and mounted the lawn in front of th e

house known as 4230 Balkan Street . The defendant following
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him reached the embankment between the roadway and thi s
1941

	

lawn. Cretzu was then 40 feet away from him. The defendant

CRETZU fired a second shot again into the air . Unfortunately, in the ac t
v .

	

of firing he stumbled on the embankment, thus confusing hi s
LINES

	

aim and hitting Cretzu.
Sidney Smith ,

a. Cretzu continued to run and passed between two houses and
was stopped by the fence at the rear of 4236 Balkan Street . The
defendant knew the neighbourhood and knew of this fence an d
expected from the general direction in which Cretzu was runnin g
that he would find himself in this cul-de-sac and be caught there .
When the defendant came up to him Cretzu was shaking an d
gasping. He asked the defendant why he had shot him . The
defendant saw a hole in his coat and then knew for the first tim e
that Cretzu had been hit . The defendant asked Cretzu why h e
had run away. Cretzu replied that "he had no pedlar's licenc e
to gather junk and that he was afraid he was going to be arreste d
for that ." The defendant at once took Cretzu to the General
Hospital. He was operated upon for the purpose of cleaning
out the wound. The wound healed but Cretzu died on 12th
November, 1940. There was some medical testimony as to th e
exact cause of his death but I am satisfied that the death wa s
the direct consequence of the shooting.

The defendant later found that the alleged indecent assault
took place not that morning as he had thought but two week s
before. On the evidence I do not hold the defendant blameworthy
for having formed this mistaken impression . On the contrar y
I expressly find that he had reasonable cause for believing an d
that he did believe that the indecent assault had been committe d
immediately before he received his instructions and that Cretzu
was the man who had committed such assault . It is admitted
by counsel that the offence of indecent assault falls within sec-
tion 292 of the Criminal Code and that it is not an offence for
which an arrest may be made without a warrant . It is also
admitted that no warrant had been issued .

The defendant impressed me as being a zealous and capabl e
officer . I think, however, that in this case he made an error o f
judgment . He had no right of arrest without a warrant . More-
over, I think that in any event he used more force than was
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necessary in the circumstances ; or, rather, that he used a type

	

s. C.
or threat of force which was not justified in the circumstances .

	

194 1

When he stopped the car he was ten feet away from the defendant, CRETz U

when he fired the first shot he was 40 to 50 feet away, when he

	

v .

fired the second shot he was substantially the same distance or
Lzvr

a little less . In other words Cretzu was not getting away from sane pnith ,

him. The defendant was 28 years of age and in fine physical
condition. Cretzu was 53 years of age, rather thin, and not i n

robust health. If the defendant had continued pursuit without
firing he would undoubtedly have gained upon him . In my

view, therefore, the use of the gun in the circumstances was not
justified. Rex v. Smith (1907), 13 Can. C.C. 326 ; Vignitcle

v. Bond (1928), 50 Can. C.C. 273 ; Merin v. Ross (1932), 46
B.C. 471 . I also find that the defendant used it negligently . He

pursued the defendant in a suburban neighbourhood at a short
distance of 40 or 50 feet over uneven ground with a loade d

revolver in his hand with no safety catch . I think this amount s
to negligence .

I regret having to come to this conclusion but a high standar d
of conduct is required from police officers and although th e
defendant did everything with the best of intentions and, as h e

no doubt thought, in the proper execution of his duty, yet I think
he overstepped the mark and must be held responsible for th e
consequences .

There remains the question of damages. I find that th e
deceased had no settled way of making a living. At one time he
had been a carpenter but his status in life was rapidly deteriorat-
ing. During the years 1934 to 1937 inclusive he had bee n
employed as a handyman at a logging camp earning some $1,40 0
per year . For the last three years he had been in Vancouver
doing odd jobs. Most of that time he was on relief .

He was a widower and had four children, as follows 1 . A
daughter Rose Lukey who was 25 years of age and married .
2. A daughter Flora Cretzu who was 21 years of age and ha d
kept house for her father since the death of her mother in 1936 .
3. A son George Cretzu, 17 years of age, who had had temporary
employment. 4. A daughter Mary Margaret Cretzu, 11 years
of age, attending school.
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Dealing first with the damages under the Familie s' Compensa-
tion Act I doubt whether the deceased in the last three years o f

his life contributed very greatly toward the maintenance of hi s
family. The evidence in this respect is rather meagre . I allow
$750 apportioned as follows : To Mary $500, to Flora $250 .

The question of the assessment of damage under the Adminis -
tration Act for loss of expectation of life has recently been con-
sidered by the House of Lords in the case of Benham, v. Gambling ,

[1941] 1 All E .R. 7, in which the Lord Chancellor indicated the
main considerations to be borne in mind in assessing damage s
under this head . He pointed out that (p. 12) :

The thing to be valued is not the prospect of length of days, but th e

prospect of a predominantly happy life . . . . The ups and downs of life,

its pains and sorrows as well as its joys and pleasures—all that makes up

"life's fitful fever"—have to be allowed for in the estimate . In assessing

damages for shortening of life, therefore, such damages should not b e

calculated solely, or even mainly, on the basis of the length of life which is
lost . . . . The question thus resolves itself into that of fixing a

reasonable figure to be paid by way of damages for the loss of a measur e

Of prospective happiness .

He reached the conclusion that in assessing damages under thi s
head whether in the case of a child or an adult a very moderat e
figure should be chosen . In that case the sum of £200 was con-
sidered the proper figure, the victim being a boy two-and-a-hal f
years old killed in a road accident .

In the recent case of Jacobson v . F.V . & E.P. di N. Co .

(1941) [ante, p . 207] my brother FISHER with the Benham v .

Gambling decision before him awarded $1,000 where the decease d
was a married woman 54 years of age in good health with thre e

children, one of whom was married .
Applying as well as I can the foregoing and the other prin-

ciples mentioned in the Benham v . Gambling case I think th e

proper award to make is $750 .
For the sake of caution I may say that I have considered th e

matter of duplication of damages referred to in McGinnes v .

Murphy (1940), 54 B .C . 460 and other like cases . The above

amounts are without abatement in this respect. There will

accordingly be judgment for the plaintiff for $1,500 and costs .

Judgment for plaintiff .
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MINES, LIMITED v. WOODWORTH.
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Contract—Option to purchase stock—First payment tendered and refused
Feb . 4, 55 ;

Action for specific performance—Alternative claim for damages . March 4 .

On the 20th of August, 1938, the defendant gave an option for the sale of

893,435 shares in the capital of Surf Inlet Consolidated Gold Mine s

Limited to one Petley, who assigned the option to one Phillips . Phillips

then assigned the option to the plaintiff, Mines, Limited. The share s

were in escrow with the superintendent of brokers. The option provide d

that on or before the 1st of August, 1939, or within five days after suc h

earlier date as the consent of the superintendent of brokers shall b e

secured for the release from escrow of the shares covered by the optio n

in such manner as to make them available for delivery in the amount s

and by the dates respectively set forth, 5,000 shares at 20 cents pe r

share, amounting to $1,000, and the remaining shares were to be take n

up and paid for as set out in the paragraph. It was further provided

that the purchaser was entitled to delivery of shares when paid for b y

him during the continuance of the agreement, subject to the release of

said shares by the superintendent of brokers . On the 29th of July th e

plaintiff tendered $1,000, but the defendant refused to accept, givin g

the excuse that the shares were still in escrow and had not bee n

released by the superintendent of brokers . The plaintiff brought actio n

for specific performance of the option, and in the alternative for dam -

ages on the 12th of August, 1939 . The plaintiff tendered the secon d

monthly payment of $1,000 for a second instalment of shares prior t o

the first of September, 1939, but acceptance was refused on the sam e

ground . It was held that the term as to release of the shares wa s

solely for the benefit of the purchaser and the defendant broke hi s

contract, but that the plaintiff had not proven that it suffered any

substantial damages, and nominal damages were fixed at $10 .

Field, on appeal, by the plaintiff for further damages and cross-appeal by

the defendant for dismissal of the action, that the plaintiff elected t o

treat the contract as subsisting notwithstanding the defendant's breach,

as he commenced action for specific performance immediately after th e

first payment was refused and he tendered another payment of $1,000

a month later under the contract . In view of the plaintiff's election

to affirm the contract, coupled with its failure to show it was read y

and willing to carry out the contract, the appeal must be dismisse d

and the cross-appeal allowed.

APPEAL by plaintiff and cross-appeal by defendant from the

decision of McDoNALD, J. of the 21st of September, 1940, in
an action for specific performance of an agreement of the 20t h
of August, 1938, made between the defendant as vendor and

one Petley as purchaser for the sale by the vendor to Petley of

219
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893,436 shares of the capital stock of Surf Inlet Consolidated
1941 Gold Mines Limited, which said agreement was assigned b y

MINES, Petley to the plaintiff herein . One million shares were received
LIMITED by the defendant as consideration for the transfer to the company

v.
WoonwoRTH of a mining property at Surf Inlet on Princess Royal Island .

These one million shares were authorized to be allotted and
issued under the provisions of the Securities Act of this Province
subject to escrow restrictions imposed by the superintendent o f

brokers under the Securities Act. Prior to August 20th, 1938,
the superintendent of brokers had released 106,565 of the million
shares and the balance still in escrow were the shares dealt wit h
under the above agreement . Under the agreement the purchaser

was to pay for and receive 5,000 shares each month, the first
payment to be made on or before the 1st of August, 1939. For
the first five payments the purchaser was to pay 20 cents per
share . On the 29th of July, 1939, the plaintiff delivered $1,00 0

to the Canadian Bank of Commerce for deposit to the accoun t
of the defendant . On the same day the bank returned the $1,00 0

to the plaintiff on the defendant 's instructions not to accept an y

funds on his behalf until instructed to do so . On the 29th of

August the plaintiff caused a further cheque for $1,000 to be

tendered to the bank for deposit to the credit of the defendant ,

being the second payment under the agreement, but the bank
refused to accept the tender pursuant to its instructions from th e
defendant. The defendant's ground for refusing acceptance o f
the money was that the superintendent of brokers had not

released the shares from escrow, and he could not deliver them.
The defendant cross-appealed on the ground that the release of the

shares from escrow was a condition precedent to the sale of th e
shares being made, and that the action was premature as the
shares were not released until after the action was brought.

The appeal was argued at Victoria on the 4th and 5th of

February, 1941, before MACDO\ALD, C.J.B.C., SLOAN and

O'HALLoRAx, M.A.

JlcAlpine, I .C., for appellant : The first payment due on

the 1st of August, 1939, was tendered on the 29th of July, an d

was refused by the defendant . The breach was proved . The
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question is what damages flow from the breach and we claim C.A .

$42,100 . One dividend of 3 cents per share was paid in Septem-

	

194 1

ber, 1940. The market price on the exchange is not the proper MINES

test : see Jamal v. Moolla Dawood, Sons & Co., [1916] 1 A.C . LIMITED

v
175. We are entitled to be put in the same position that we WOODW

.
ORT H

would be if the amount had been accepted . He is liable for th e

difference between the market price and the contract price at the

time of the breach : see Halsbury ' s Laws of England, 2nd Ed. ,

Vol . 29, p. 184. The measure of damages is the estimated loss :

see Halsbury's Laws of England, 2nd Ed ., Vol . 7, p. 228 ;

Hochster v. De La Tour (1853), 2 El . & Bl. 678, at pp. 687-91 ;
Williams Brothers v . Ed. T. Agius, Limited, [1914] A.C. 510 ,

at pp. 522-3 ; Pit field & Co. Ltd. v. Jon me Gold Ltd. et al. ,

[1938] O.R. 427 . On the question of market value see Spencer

v . The Commonwealth (1907), 5 C.L.R. 418 ; Weed v. Lyons

Petroleum Co. (1923), 294 Fed . 725, at 733-4. If there is no

market you must give him the profit on a resale : see Wilmoth

v. Hamilton (1904), 127 Fed. 48, at p. 53 ; McGilvra v .

Minneapolis, St. P. & S.S.H. Ry. Co . (1916), 159 N.W. 854 ,

at p. 857. It depends on the law of supply and demand : see

McGarry v. Superior Portland Cement Co . (1917), 163 Pac .

928 ; Untermyer Estate v . Attorney-General for British Colum-

bia . [1929] S .C.R . 84, at p . 91 ; Executors of Estate of Isaac

Untermyer, Deceased v . Attorney-General of British Columbi a

(1928), 39 B .C . 533, at p . 535 ; Myer v. The Commissioner of

Taxes, [1937] V.L.R. 106, at pp . 119-22 . We have to deal wit h

it in a husbandlike fashion : see In re Schuyler, Chadwick &

Burnham (1933), 63 F. (2d) 241. To get control of the com-
pany we have to go out on the market and buy, but there was no

available market for these shares . There must be considere d

what profits could be made in case of the contract being con -

summated : see Hinde v. Liddell (1875), L .R. 10 Q.I3 . 265, at

pp . 268-9 ; Stroud v. Austin & Co. (1883), 1 Cab. & El . 119 ;

Hadley v. Baxendale (1854), 9 Ex . 341 ; Don Ingram Ltd .

v . General Securities Ltd. (1939), 54 B .C. 41.4 ; R. & H. Hall ,

Limited v . W. H. Pim (Junior) and Company, Limited (1928) ,

33 Corn . Cas. 324 ; Stroins Bruks Aktie Bolag v. John & Peter

Hutchison, [1905] A.C. 515, at p . 524 .
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JicCrossan, EX ., for respondent : The facts in this case d o

	

1941

	

not bring it within either the Ingram case or the Baxendale case .

	

MINES

	

This was obviously an option for the purpose of getting contro l,
LIMITED of the stock. The stock in question was in escrow and expressl y

v .
WOODWORTH subject to release by the superintendent of brokers . The release

of the stock was a condition precedent to the option to purchase .
The only hope was a sale to one Henderson, and he dropped hi s
option on August 10th, 1939 . The alleged breach was on Augus t
1st, 1939, but there was no release of the stock until August 23rd ,
1939 . In fact the plaintiff had thrown up the option on Augus t
10th, 1939. A second offer of $1,000 under the option for th e
second payment was made on August 29th, 1939 . The writ in
this case was issued on the 12th of August, 1939 . The evidence
shows they had no intention of taking up the option . On the
question of damages : first, as to loss of profits it must be withi n
the contemplation of the parties . He did not contemplate a
resale as he was purchasing for the control of the mine . The
option was for 33 months and there was no acceleration clause ,
and at all times the stock was contingent on release by the super -
intendent of brokers. Secondly, as to availability of the market
it was continually on the exchange in New York and Toronto.
He cannot prove any loss whatever : see Rodocanachi v . Milburn
(1886), 18 Q.B.D. 67, at pp. 76-7 ; Halsbury's Laws of Eng-
land, 2nd Ed., Vol . 29, p. 195, sec . 261 ; Williams Brothers v .

E. T. Agius, Lim. (1914), 83 L .J .K.B. 715 ; Fry on Specific
Performance, 6th Ed., 690 (note 4) ; Mayne on Damages, 10th
Ed., 176 ; Meyer on Stockbrokers and Stock Exchanges, pp .
592-3 ; Jamal v. JIoolla Dawood, Sons & Co ., [1916] 1 A.C.
175, at p . 179 ; Re Schwabacher; Stern v. Schwabacher ;

Koritschoner's Claim (1907), 98 L.T. 127, at p. 129 ; Pitfield

& Co . Ltd. v. Jomac Gold Ltd. et al ., [1938] O.R. 427, at pp.
457-9. They should not be allowed to change an action fo r

specific performance to one for damages : see Ilipgrave v. Case

(1885), 28 Ch . D. 356 . The case of Executors of Estate of Isaa c

Untermyer, Deceased v. Attorney-General of British Columbia

(1928), 39 B .C. 533, is in our favour. On the cross-appeal the
proper construction of the option is that the release of the share s

was a condition precedent to the sale and the option lapsed on the



LVI.]

	

BRITISH COLUMBIA REPORTS .

	

223

1st of August, 1939 : see Coope v . Ridout, [1921] 1 Ch . 291 ;

	

C . A.

Morgan v . Lariviere (1875), L .R. 7 H.L. 423. Next the action

	

194 1

was premature because there was no release until August 23rd, MINES ,

1939, and the action was brought on August 12th, 1939 .

	

LIMITED
v .

McAlpine, in reply, referred to Fry on Specific Performance, WooDWORTH

6th Ed., 604-5 .
Cur. adv. vult .

4th March, 1941 .

-MACDONALD, C.J.B.C. I would dismiss the appeal and allow
the cross-appeal . I may add that if I thought a breach of con -
tract occurred, I would be of the same opinion as the trial judge
in respect to damages .

SLOAN, J.A . : I agree with my brother O'IIALLoP„AN that the
appeal should be dismissed and the cross-appeal allowed .

O'HALLORAN, J.A . : For present purposes it is assumed in

the appellant's favour (but without so deciding), that th e
respondent Woodworth committed a breach of an essential ter m
of the option agreement when he refused to accept the sum o f
$1,000 tendered by the appellant Mines, Limited, for the pay-

ment due August 1st, 1939 . When that breach occurred the
appellant could have affirmed the contract (as it did) by demand -
ing that the respondent carry it out despite his breach, or on th e
other hand, it could have accepted his breach as a termination o f
the contract, and then claimed damages accordingly . The appel-
lant could not however affirm the contract and repudiate it a t
the same time, for that would be a manifest contradiction .

The appellant affirmed the contract. For it commenced a n
action almost immediately for its specific performance . Obvi-
ously the appellant would not ask the Court to decree perform-

ance of a contract which it had already elected to terminat e
because of the respondent 's breach. Furthermore within a few
weeks after the commencement of the action it tendered another
payment of $1,000 under the contract . It would not have done
so, if it had accepted the respondent's breach as termination o f
the contract. Again some eight months later in April, 1940, the
appellant obtained an injunction restraining the respondent
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from transferring or otherwise dealing with 200,000 of hi s
shares the subject-matter of the option agreement . That again
was consistent only with the subsistence of the contract .

The injunction remained in force until 18th June, 1940 ,
when the appellant consented to its being dissolved, as a con-
dition enabling it to obtain an adjournment of the trial fixed

for that day. The record is clear the appellant elected to trea t
the contract as subsisting notwithstanding the respondent' s
breach. Therefore any remedy to which the appellant may b e

entitled must be based on its election to treat the contract a s

subsisting. It cannot be entitled to a remedy founded upon an y
alleged acceptance of the responden t 's breach as a termination of
the contract, since the pursuit of that remedy would necessaril y

involve or imply the negation of the other . The remedies ar e
mutually exclusive . The course of conduct which supports th e

one denies the existence of the other . A person may not blo w

both hot and cold . That is the doctrine of election .

One might go further to find a better statement than the fol-
lowing passage which received the approval of Lamont, J . when

delivering the judgment of the Saskatchewan Supreme Cour t

(in which he then sat) in Standard Trust Co . v. Little (1915) ,

24 D.L.R. 713, at 719 :
It not infrequently happens that for the redress of a given wrong, or th e

enforcement of a given right, the law affords two or mor e remedies . Wher e

these remedies are so inconsistent that the pursuit of one necessarily

involves or implies the negation of the other, the party who deliberatel y

and with full knowledge of the facts, invokes one of such remedies, is sai d

to have made his election, and cannot, thereafter, have the benefit of th e

other .

The learned trial judge described the appellant's action as a suit

for specific performance "and in the alternative for damages . "

Ile dismissed the claim for specific performance because th e

appellant was not "ready able and willing to complete" the sub-
sisting option agreement, but awarded noarninal damages whic h

the appellant now asks this Court to increase to a substantial

sum. The appellant has not appealed from the refusal to decre e

specific performance.
The right of the appellant to be awarded any damages at all

in the special circumstances presents a question of some nicety .
Quite apart from the fact that the pleadings were not amende d

224
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to include an alternative claim of any nature, any damages C . A.
awarded can relate only to a contract which the appellant elected

	

194 1

to treat as subsisting. Having definitely affirmed the contract
MINES,

upon the respondent's breach thereof, the appellant 's conduct LIMITED

then and since constitutes a denial that it accepted such breach as WoonwoRT x
a termination thereof ; and vide Blackett v . Bates, post, Lord

O'Halloran ,
Cranworth, L .C. at pp . 328-9 . In any event the cause of action

	

s A
is founded upon the appellant's affirmation of the contract an d
not upon its termination. Even if it were sought to amend th e
pleadings to advance this latter claim, the power of this Court to
allow pleadings to be amended to conform to the facts establishe d
in the evidence, vide Wilkinson v . British Columbia Electric Ry.
Co. Ltd. (1939), 54 B.C. 161, could not be invoked . For the
evidence points conclusively to the appellant's election to trea t
the contract as subsisting and that involves the negation an d
exclusion of a remedy which is inconsistent therewith .

It is clear therefore that the damages awarded cannot relat e
to a breach of a contract which the appellant had accepted a s
terminated on account of the respondent's breach . Clearly also
the damages cannot be in addition to specific performance, fo r
that remedy was refused. Then are they in lieu or in substitution
of specific performance of the option agreement ? In the cours e
of discussing the suggestion that after Lord Cairn s 's Act (1858 —
21 & 22 Viet., c. 27, s . 2) a Court of Equity could give damages
in lieu of specific performance, Chitty, J . said in Lavery v.
Purssell (1888), 57 L.J. Ch. 570, at 575 :

Yes, but it must be a case where specific performance could have been
given . It was a substitute for specific performance. It did not give the
Old Court of Chancery a general jurisdiction to give damages wherever i t
thought fit ; it was only in that kind of case where specific performanc e
would have been the right decree, and there were reasons why it would b e
better to substitute damages ; . . .

If the appellant had shown itself entitled to a decree fo r
specific performance, then undoubtedly under the authority jus t
cited the Court instead of granting specific performance coul d
have given damages instead . But that is not this case . The
appellant was properly refused specific performance because i t
was not able ready and willing to carry out the contract ; vide
Wallace v . Hesslein (1898), 29 S .C.R. 171, at 176-7. Having
disabled itself from obtaining specific performance the appellan t

15
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thereby disentitled itself to any substitute remedy necessaril y
premised upon the antecedent existence of the thing for whic h

it was sought to be substituted . To entitle it to the substitute

remedy of damages the appellant would be called on to establis h
the elements of proof required for a decree of specific perform-

ance, viz ., that it was able ready and willing to carry out th e

contract . It was unable to do so . Repudiation of the contrac t

by the respondent did not relieve the appellant of that obligation :

vide Halsbury's Laws of England, 2nd Ed ., Vol . 7, p. 229, and

Australian Dispatch Line v . Anglo-Canadian Shipping Co . Ltd .

(1939), 55 B .C. 177, at pp . 187-8. For we are discussing a
contract the appellant elected to affirm despite the respondent' s

breach .
Manifestly the damages awarded cannot be in substitution

for specific performance. Nor can the damages awarded be
upheld on the ground that this is not a case where specific per-
formance could have been decreed even though the appellant had

shown it was prepared to carry out the contract . The option

agreement concerned the progressive delivery of respondent 's

shares in a mining company and no difficulty lay in the way o f

a decree for its specific performance if the appellant had not
disabled itself from the right to that remedy . In fact the
respondent expressed his readiness and ability at the trial t o

comply with a decree for specific performance . The present case
is therefore clearly distinguishable from Dominion Coal Com-

pany, Limited v. Dominion Iron and Steel Company, Limited

and National Trust Company, Limited, [1909] A.C. 293, which

concerned a ninety-year contract for the delivery of coal . Specific

performance had been decreed in the Nova Scotia Courts (1908) ,

43 N.S.R. '77, but the Judicial Committee changed this t o

damages. At p. 311, Lord Atkinson said :
. . . this is not a contract of which, on the authorities cited, specifi c

performance would be decreed by a Court of Equity, . . .

A study of that ease discloses that Lord Atkinson was refer -

ring to a contract of which from its nature the Court could no t

decree specific performance, and that he was not referring to a

contract (such as we are considering), of which the Court woul d
decree specific performance if the plaintiff had established it wa s
able ready and willing to carry it out . This is manifest from the
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fact that the plaintiff in the Dominion Coal case was found to be C. A .

ready able and willing to carry out the contract . The Judicial

	

1941

Committee held in effect, that although the plaintiff had shown MINES ,

itself entitled to specific performance if specific performance of LIMITE D

such a contract could have been decreed, nevertheless, as the WOODWORTI

nature of the contract did not permit that remedy, the plaintiff o°xailo<<ar, ,

should be given damages instead . In its statement of claim the

	

J . A

plaintiff in the Dominion Coal case had asked in the alternativ e

for damages, vide p. 306 "in case the Court should be of opinio n
that the plaintiff's remedy was for damages for loss of thei r

contract . "
Moreover reference to the argument at p . 229 shows that th e

"authorities cited" to which Lord Atkinson referred were

Blacken v. Bates (1865), 35 L .J. Ch. 324, and The Powell

Daffryn Steam Coal Company v . The Taff Vale Railway Com-

pany (1874), 43 L .J. Ch . 575 . In the former decision Lor d

Cranworth, L .C. refused a decree for specific performance on
the ground that in no circumstances could that relief be given
there because of the nature of the contract . In the latter decisio n
in the Lords Justices' Court an injunction was refused for th e
same reason ; and vide also Phipps v . Jackson (1887), 56 L .J .
Ch. 550 .

With respect therefore I can see no ground upon which t o
sustain the award of damages . This conclusion does not res t
upon a matter of form or rigidity in pleading, nor is it in con-
flict with section 2 (7) of the Laws Declaratory Act, Cap . 148 ,
R.S.B.C. 1936 . For in view of the appellant ' s election to affirm
the contract coupled with its failure to show it was able ready
and willing to carry out the contract, I cannot see any way i n
which the pleadings may now be amended to enable the appellant
to found a claim in damages ; and vide Hipgrave v. Case (1885) ,
54 L.J. Ch. 399 .

As this conclusion disposes of the appeal, no purpose may be
served in discussing other important aspects argued by counsel .
In my view the action should be dismissed. I would therefor e
dismiss the appeal and allow the cross-appeal .

Appeal dismissed ; cross-appeal alto ed.

Solicitor for appellant : J. C. Ralston .
Solicitor for respondent : R. G. Phipps.
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REX v. JACOBS .
1941

Criminal law—Disorderly house—Tenant in possession Agent of landlor d
mar . 12, 18 .

	

—Duty to terminate tenancy—Criminal Code, Sec . 229, Subsec . 5 .

The defendant, who was in the real-estate business, acted as agent for one
Mrs . Charman, who owned a house on Keefer Street in Vancouver, and
collected her rents . The premises were rented to a Chinaman on a
monthly tenancy. On July 3rd, 1940, Mrs . Charman received a lette r

from the police advising her that the said premises had been operatin g

as a common bawdy house and two women had been convicted in con-

nection therewith, and the letter then quoted section 229, subsection 2
of the Criminal Code. She gave the letter to the defendant, who on th e

15th of July following gave the tenant written notice to quit an d
deliver up possession of the premises on the 31st of August, 1940 . On

November 18th, 1940, the premises were again raided and there was a

further conviction against the inmates for keeping a common bawdy
house. On the next day the police notified the defendant of this, whe n

he stated that owing to press of business the matter had been forgotten ,

and he had not followed up the July notice to quit. Defendant then
notified the tenant again and the house was vacated in December . The
defendant was convicted on a charge of being the keeper of a disorderly
house, to wit, a common bawdy house, under section 229, subsection 5
of the Criminal Code .

Held, on appeal, reversing the decision of police magistrate Wood, that under

the above subsection the only right the defendant had was to determine

the tenancy or right of occupancy by giving a notice to quit . That right

he exercised pursuant to the instructions he received from his principal .

In view of the findings of fact, the learned police magistrate erred in law

in convicting the defendant, and the conviction should be quashed.

APPEAL by accused from his conviction by police magistrat e
Wood of Vancouver for being the keeper of a disorderly house,
to wit, a common bawdy house . The appellant is a real-estat e
agent and was the agent of a Mrs . Charman and received for he r
rents from 358 Keefer Street in Vancouver. The property was

rented to a Chinaman. On July 3rd, 1940, the police notified
Mrs. Charman that the above premises had been operating as a
common bawdy house and two women were convicted in connec-
tion therewith. Mrs. Charman notified her agent, the accused ,
of this and he immediately sent a notice to the Chinaman tenan t
on July 15th, 1940, that he must vacate the property on The 31s t
of August, 1940 . On November 18th, 1940, the premises were
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again raided, which led to a further conviction against th e
inmates for keeping a common bawdy house. Accused was
notified of this the next clay, when he stated he had forgotte n
about the matter through press of business, but he wrote imme-

diately to the tenant and the house was vacated in December

following. On January 13th, 1941, these proceedings wer e
commenced against him under section 229, subsection 5 of th e
Criminal Code .

The appeal was argued at Vancouver on the 12th of March ,
1941, before MACDONALD, C.J.B.C., McQuARRIE:, SLOA\,

O ' HALLORAN and McDoNALD, JJ.A.

J. TV. deB. Farris, K.C., for appellant : On being notified o f
the conviction of a sub-tenant he immediately notified the tenant
of the termination of the lease on August 31st, 1940 . On that
date, owing to pressure of business, he overlooked having th e
tenant evicted and there was subsequently a second conviction.
When notified of this he immediately had the tenant ousted . The
learned magistrate found he carried out his instructions and
there was no intention on his part to evade the law . The magis-
trate 's statement admits that he took all reasonable steps t o
prevent the recurrence of the offence.

Castillou, for the Crown .
Cur. adv. vudt .

On the 18th of March, 1941, the judgment of the Court wa s
delivered by

SLO 1.\, J .A. : The appellant was convicted by police magis-
trate Wood at Vancouver for being the keeper of a disorderl y

house, to wit, a common bawdy house .

According to the evidence he had carried on a real-estate busi-
ness in Vancouver for the past 32 years. Inspector Munro has
known him for 20 years, and when in the witness box describe d
him as "a gentleman." Mr. Wood, in delivering his judgment
convicting the appellant, said :

.

	

. everybody, particularly the police officers,

	

. , spoke in a

very complimentary way of [him] .

The appellant was the agent of a Mrs . Charman and received
for her rents from 358 Keefer Street, in Vancouver. This

229

C.A .

194 1

REX

V .
JACOBS



230

C. A .

194 1

REx
v .

JACOBS

BRITISH COLUMBIA REPORTS .

	

[Voz .

property was rented by Mrs. Charman to a Chinaman. The
appellant for his services received $1.25 a month commission .

On July 3rd, 1940, the acting chief constable of Vancouve r
sent a letter to Mrs. Charman advising her that the premises i n
question had been operating as a common bawdy house, and as a
result two women had been convicted in connection therewith .
The letter then quoted section 229, subsection 5 of the Code, an d
ended with this warning :

Being the owner of the premises in question you are hereby notified that

if these premises continue to operate as a common bawdy house action will

be taken against you in accordance with the subsection of the Criminal Cod e
above referred to.

On receipt of this letter Mrs . Charman telephoned the appellant
and shortly afterward took it to him at his office .

On the 15th day of July, 1940, the appellant sent the following
notice to Mrs . Charman's tenant :

NOTICE To QUIT

I HEREBY as agent for Mrs . Julia Charman, your landlady and on her

behalf, give you notice to quit and deliver up possession of the premises ,

situate at 358 Keefer Street in the city of Vancouver, which you hold of he r

as tenant thereof, on the 31st day of August next .

I am advised by your landlord that she has received notice from th e
morality department of the city of Vancouver that an immoral house i s

being carried on on the said premises .

If you will vacate sooner than the end of this month I will return yo u

money that you have paid for this month's rent .

Dated the 15th day of July, 1940 .

To Mr. Woo Jim (tenant) .

On November 18th, 1940, the police raided the Keefer Stree t
house and discovered evidence which led to a further convictio n
against the inmates for keeping a common bawdy house ,

On November 19th, 1940, the day following the raid th e
police officers called on the appellant as agent for the premise s
and advised him of the situation. He said he had not followed
up the July notice to quit, because in the press of business the
matter had been forgotten, but he would write about it imme-
diately. This he did, and in December the premises were vacated .

On the 13th day of January, 1941, the present proceeding s
were commenced against the appellant, and resulted in his con-
viction under section 229, subsection 5 of the Code, which read s
as follows :

If the landlord, lessor or agent of premises in respect of which any person
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has been convicted as the keeper of a common bawdy house fails, after such

	

C . A .

conviction has been brought to his notice to exercise any right he may have

	

194 1
to determine the tenancy or right or occupation of the person so convicted,

and subsequently any such offence is again committed on the said premises,

	

Rix
such landlord, lessor or agent shall be deemed to be a keeper of a common

	

v .

bawdy house unless he proves that he has taken all reasonable steps to JACOBS

prevent the recurrence of the offence .

It seems clear that under this subsection the agent mus t
"exercise any right he may have to determine the tenancy o r
right of occupancy" of those who are operating a common bawd y
house in the premises of his principal, or failing that, he must
take "all reasonable steps to prevent the recurrence of th e
offence." Unless he complies with the one or other of thes e
statutory alternatives he shall be deemed to be the keeper o f

the common bawdy house .
In this case can it be said that the appellant failed to exercis e

any right he might have had to determine the tenancy or righ t
of occupancy of the inmates of the house ? What right did h e
have ? The only right he had that I can see was to determine
the tenancy or right of occupancy by giving a notice to quit . That
right he exercised pursuant to the instructions he received fro m
his principal Mrs . Charman. Mr. Wood recognized this by
saying, when convicting the appellant :

. . . my impression was that he was carrying out his instructions .

He did what he was told to do, no more. There is no suggestion that the
matter was followed up by his principal in any way so perhaps in a busy
real-estate office he was not so much to blame as the principal .

In view of that finding of fact, it is my opinion, with respect ,
that the learned police magistrate erred in law in convicting th e
appellant . I would allow the appeal and quash the conviction .

Appeal allowed; conviction quashed.
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Criminal law — Evidence — Con fession of accused—Admissibility—Tria l
Mar .25, 26 .

	

within a trial—Refusal of—Prejudice to accused—Recent possession.

On the trial of an accused for unlawfully retaining in his possession stolen

goods knowing the same to have been stolen, the question of the admis-

sibility of certain statements made by the accused to police officers wa s

raised and counsel both for accused and for the Crown desired th e

learned judge to follow the practice of having "a trial within a trial "

as to the admissibility of the evidence, but he refused to do so. The

police officers were then called for the Crown, and accused's parent s

were called for the defence . The learned judge held that the statement s

made by the accused were inadmissible as they had been induced by hop e

of reward, but he expressed the view that he was entitled to hear th e

evidence as to the finding of the goods in question and so much of th e

confession as strictly related thereto . Accused was convicted .

Held, on appeal, reversing the decision of ECUs, Co . J., that when a state-

ment alleged to have been made by an accused person is sought to b e

put in evidence, then an issue as to its admissibility should be imme-

diately tried, and all witnesses having any knowledge of the fact s

relating to the making of the statement should be immediately called .

The failure to follow this practice may work a great injustice to th e

accused, and assuming so much of accused's statement with relation t o

the finding of the stolen goods was admissible (without so deciding) ,

even on this evidence the accused could not be properly convicted, an d

the conviction is quashed.

APPEAL by accused from his conviction by ELLIS, Co. J. on

the 17th of February, 1941, on a charge of unlawfully retainin g

in his possession stolen goods knowing the same to have bee n

stolen, to wit, two typewriters . The accused, who was eighteen

years of age, lived with his parents on East 4th Avenue i n

Vancouver . Two detectives, investigating the theft of five type -

writers, visited the parents' house on the 19th of December ,

1940, and at 11 .30 p .m. one of the detectives went into the hous e

and told accused to go out to the car, which he did . The detec-

tive then asked the accused's mother to go out and tell the boy

to tell the truth . The mother then went out to the car and told

the boy to tell the truth . Then in answer to a question, the

accused said he knew nothing about the typewriters. They then

told the boy they would go and see one Chisholm whom the y

suspected had knowledge of the theft . On the way they asked
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the boy if he was a Catholic, to which he replied that he was .

One of the detectives then said "We will go and see Fathe r

Forget and you can tell your story to him ." On the way the boy

said he would tell them the story. As a result of what he said ,

accused took them to a house at 60 East 4th Avenue, occupie d

by a woman and her daughter . It is a house without a basement ,
but up on pillars . Accused opened a door under the front roo m
of the premises, crept underneath, and pointed to a corner wher e

there were two sacks . The detectives took the sacks and they
found a typewriter in each sack. The detectives then warne d
him that anything he said would be used in evidence, and h e

later made the statement that he had approached the man Chis-
holm, who worked with him, and asked him if he could get ri d
of any typewriters for him . Chisholm said he could, with the
result that five typewriters were delivered to Chisholm 's suite .
Chisholm old two of them for $18 each, and then Chisholm tol d

him to (!~~€e and get the typewriters as he was scared . As a
result, accused with another boy went to Chisholm's home wher e
they got two of the three remaining typewriters, took them and
hid them where the detectives found them under his direction .

The appeal was argued at Vancouver on the 25th and 26th o f
March, 1941, before McQuARRI , SLOAN and McDONALD, JJ.A .

Crux, for appellant : He was convicted of retaining goods in

his possession, knowing them to have been stolen, namely, tw o
typewriters. The submission is that confessions were improperl y
admitted . The learned judge erred in not having a trial within

a trial. Typewriters were stolen from a Catholic school wher e

the accused and his mother worked . The accused's action and
statements were induced by threats. The two detectives took

him to their car from his parents ' house and induced the mother
to tell him to tell the truth before they took him away. They then

told him they would bring him to the home of one Chisholm ,
whom they suspected. On the way there they asked him if h e
was a Catholic, and when he replied that he was they then said

they would bring him before a priest to whom he could tell hi s

story, but before they arrived there he said he would tell every-
thing. He then directed the detectives to a house at 60 Eas t
4th Avenue, and under this house he showed where two sacks
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were hid, each containing a typewriter . It was after this that
the detectives warned the accused . What disclosure was made was
under threats without any warning : see Rex v. Seabrooke,

[1932] 4 I) .L.R. 116 ; Sankey v. Regem, [1927] S .C.R. 436 .

When accused went to the house where the two typewriters were ,
he made no statement as to the typewriters, he merely pointe d
out where they were . The evidence of what he said and di d
prior to warning was improperly received : see The Queen v.

lIeCaffer°ty (1886), 25 N.B.R. 396 ; The Queen v . Leatham

(1861), 30 L .J .Q.B. 205 ; Rex v. Harvey (1800), 2 East, P .C .
658 ; Rex v. Pawlett (1923), 40 Can . C.C. 312 ; Rex v.

Andrews (1925), 44 Can. C.C. 201 ; Richter v . Regem, [1939 ]
4 D .L.R . 281. After what happened previously the confession
made after warning is inadmissible : see Rex v . Kong (1914) ,
20 B.C. 71, at p . 72 ; Rex v. Myles (1922), 40 Can. C.C. 84 ;
Rex v . Steele (1923), 33 B .C. 197 .

Castiltou, [C.C., for the Crown : : The trial judge could allow
sufficient of the confession to go in to convict . The facts an d
documents disclosed in consequence of inadmissible confessions

are receivable if relevant : see Phipson on Evidence, 7th Ed . ,

261 ; Reg. v. Leatham (1861), 8 Cox, C.C. 498. The earlie r

rule admitted the facts but anything qualifying or explainin g

was refused : see Griffin's Case (1809), Russ. & Ry. 151 ; Rex

v . Rosser (1836), 7 Car. & P. 648. He stated that regardless o f

the confession there was sufficient evidence to convict : see als o

Archbold's Criminal Evidence, 30th Ed., 402 . When the prop-

erty is found the evidence is admissible : see Rex v. Jenkins

(1822), Russ. & Ry. 492 ; Roscoe's Criminal Evidence, 15th

Ed., 51-2 . He was under arrest when the police told him t o

get into the car. This case is the same as Griffin's Case .

Crux, in reply, referred to Wigmore on Evidence, Can. Ed . ,

Vol . 1, p . 858 . An accused may know of the stealing when he i s

not the thief.

McQIARmE, J .A. : With some doubt I agree with my learned

brothers that this appeal should be allowed and the convictio n

quashed. It is an appeal from El,l,zs, Co . J ., who convicted the
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appellant on the charge that he, the appellant, unlawfully di d

retain in his possession stolen goods (two typewriters) of th e
total value of over $25, the property of Father Forget, knowing

the same to have been stolen. The material facts are stated in the
report of the learned trial judge .

The grounds of appeal are rather numerous, but in his argu-

ment before us counsel for the appellant has stressed as his main

ground refusal of the appelIant's application for a trial within a
trial, before admission of certain alleged admissions or confes-
sions of the appellant . In that connection the Crown called
detectives, and some defence witnesses were heard . The appel-
lant was not granted a hearing although his counsel asked tha t
he be allowed to give his version of what had occurred befor e
admission of the said admissions or confessions . He cited, inter
calm, Rex v. Seabrooke, [1932] 4 D .L.R. 116, and Sankey v.
Regent, [1927] S .C.R. 436. Secondly, he argued that there
was no evidence that the appellant was in possession of the goods .
It appeared to be common ground that there was no exclusive
possession of the goods in the appellant, and as there was a
considerable lapse of time between the theft and the recovery o f
the goods by the detectives, there could not be any violent pre-
sumption against the appellant . It must be remembered, how-
ever, that there was evidence that the appellant was seen in a n
automobile with Rennie, one of the identified thieves, shortl y
before and again shortly after the commission of the theft .
Counsel for the appellant relied as to this ground on Regina v .
Gould (1839), 9 Car. & P. 364 (the lantern case) and certai n
other authorities referred to in the judgment of my brothe r
MCDoNALD, including Phipson on Evidence, 7th Ed ., 261, all of
which have been considered .

The learned trial judge after hearing counsel for the Crown,
when he supported his judgment and rulings, finally decided tha t
the alleged admissions and confessions should not be admitted ,
but that there still remained the finding of the goods . Counsel
for the Crown admitted if the whole confession was excluded, th e
Crown could not support the conviction . He also admitted that
the police ordered the appellant to get into the police automobil e

and that he was then under arrest or restraint, and it was only
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then that he offered to take the police to the place where the type-

writers were .
The only real question therefore which requires our attentio n

is whether if only the evidence of the finding of the machines i s

left, the conviction can be supported. The learned trial judge
held that the appellant should be convicted . As stated in the first

place, I have some doubt that the learned trial judge was in error ,

but do not care to dissent from the decision of the majority o f

the Court .

SLOAN, J .A . : I would allow the appeal for the reasons give n

by my brother McDoNALD .

McDoNALD, J .A . : The appellant was convicted by Hi s

Honour Judge ELLrs for that he did between 1st March, 1940 ,

and 20th December, 1940, unlawfully retain in his possessio n

stolen goods knowing the same to have been stolen, to wit, two

typewriters, the property of Father Louis Forget .
He appeals from that conviction largely on the ground that

he was greatly prejudiced by the learned judge's failure to follow

the usual practice of holding "a trial within a trial" when i t

became evident that the admissibility of certain statements mad e
by the appellant to the police officers would be contested . When
counsel, both for the appellant and for the Crown, desired th e

learned judge to pursue this usual course he declined to do so ,

with at least one unfortunate result for the accused man . That

the practice suggested is a proper practice cannot now be i n

doubt, as appears from the judgment of MARTIN, J.A . (as he

then was) in Rex v. Gauthier (1921), 29 B .C. 401, where the

practice is clearly laid down that when a statement alleged t o
have been made by an accused person is sought to be put in evi-

dence, then an issue as to its admissibility should be immediatel y

tried, and all witnesses having any knowledge of the facts relatin g
to the making of the statement should be immediately called .

It is important that this practice should he carefully followed ,

and the present case is an illustration of how the failure to follo w

it may work a great injustice to an accused person .
Counsel for appellant insisting, so far as he could reasonabl y

do so, on his right, wished to call his client to give evidence only
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issue . He was denied this right, with the result that counsel in
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the end decided not to call him at all . Obviously, the accused

	

v .
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was thereby greatly prejudiced in his defence .

	

_
In the Gauthier case, above mentioned, counsel was held bound McDenaia ' a.A.

by what had taken place at the trial in that he had not stood upo n
his rights on the one issue as to whether the evidence in question
was admissible. That strict rule ought not, I think, to be applied
here for the reason that what happened with regard to the calling
of the appellant, to my mind, takes this case out of the rule i n
Gauthier' s case.

The result of the practice followed on the trial was that th e
police officers were called for the Crown and the appellant' s
father and mother were called for the defence . In the end, as I
read the remarks the learned judge made in the course of th e
argument, he was of opinion that the statements made by th e
appellant were inadmissible by reason of the fact that they ha d
been induced by a hope of reward . Nevertheless, the learned
judge expressed the view that under the decisions mentioned i n
the 7th edition of Phipson, at p. 261, he was entitled to hear the
evidence as to the finding of the typewriters in question, and s o
much of the confession as strictly related thereto. He does not,
however, indicate just what particular words of the statement he
held to be admissible .

The earliest leading ease on the subject is Warickshall's Case
(1783), 1 Leach, C.C. 263, and the strongest case for the Crown
is Griffin's Case (1809), Russ. & Ry. 151 .

Stretching the decision in Griffin's Case to its limit, the only
evidence, in my opinion, which could be looked at in this case
is contained on p . 14 of the appeal book, viz . :

As a result of the statement made by the accused he took us to a hous e
at 60 East 4th Avenue, a house occupied by a mother and daughter by th e
name of Mrs . Sambues, and daughter .

Describe those premises . The house is situate on the south side of the
street and it is a house without a basement, only up on pillars . The
accused removed—opened a door under the front room of these premises ,
and we crept underneath, and he pointed to a corner on the left side wher e
there was two sacks, and he says. "There are two"	

No, what did you do in respect to the sacks? We brought the sacks out ,
and on examination of them we found them to contain each a typewriter .
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Having regard to what was said in the Court of Appeal i n
1941

		

New Brunswick in The Queen v. McCafferty (1886), 25 N.B.R.

396, where the older cases are fully discussed, I am doubtfu l
REx

v.

	

that even so much of the appellant's statement ought to be
PAIS

admitted . Reference may be had to Taylor on Evidence, 12t h
ac `n° gala, a .n . Ed. 569, and V igmore on Evidence, Can . Ed., Vol. 1, pp . 98 8

and 989. However, for the purposes of this decision I shal l

assume that the extract quoted is admissible and that when

appellant was interrupted after saying the words "there ar e

two"	 he intended to say "there are two of the typewriters . "
As I say, I am very doubtful about this, but in any event, m y

view is that even on this evidence the accused could not be prop -

erly convicted.
It will be noted that the appellant was not in exclusive pos-

session of the premises where the two typewriters were found ,

and the evidence shows that some nine months had elapse d

between the theft of the typewriters and their discovery. Where

an accused person is found in possession of stolen goods after

so long an interval no presumption arises against him as in case s

of recent possession, and in any case possession of stolen good s

does not put an accused person upon his defence unless the

possession is his own and to the exclusion of all other persons .

Rex v. Rowlett, a decision of the Manitoba Court of Appeal ,

reported (1923), 40 Can. C.C. 312, and Rex v. Andrews, a

decision of the Appeal Division in New Brunswick (1925), 4 4

Can. C.C. 201, are instructive decisions as to these phases o f

the matter .
I would allow the appeal and quash the conviction .

Appeal allowed ; conviction quashed.
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WESSELS v. WESSELS .

Practice—Evidence taken on commission at instance of defendant—Plaintiff
not represented on taking of evidence—Application by plaintiff to open
commission—Granted with leave to make copy thereof .

At the instance of the defendant, the evidence of one Levin was taken under

commission in the city of New York, U .S .A . The plaintiff was not

represented by counsel upon the taking of the evidence of Levin, and n o

clause was included in the order directing the commission authorizing

the plaintiff to appear by herself or counsel upon the taking of th e

evidence. On the application of the plaintiff for an order directing th e

district registrar at New Westminster to open the commission :
Held, that the plaintiff is entitled to have the commission opened and t o

make a copy of the evidence .

APPLICATION by plaintiff for an order directing the dis-

trict registrar at New Westminster to open a commission . Heard
by MANSON, J . in Chambers at Vancouver on the 2nd of April ,
1941 .

C. R. J. Young, for the application .
Sigler, contra.

Cur. adv . volt .

3rd April, 1941 .

MANSON, J. : Application by the plaintiff for an order direct-
ing the district registrar at New Westminster to open a com-
mission. At the instance of the defendant the evidence of on e
Levin was taken under commission at the city of New York,
U.S.A. The plaintiff being without funds was not in a positio n
to be represented by counsel upon the taking of the evidence o f
Levin and no clause was included in the order directing th e
commission authorizing the plaintiff to appear by herself or
counsel upon the taking of the said evidence . In that respect
the order for the commission was unusual .

Counsel for the defendant submits that the plaintiff shoul d
not have access to the evidence prior to the trial upon the prin-
ciple that a party is not compelled to disclose his evidence unti l
the trial . It is submitted further that the plaintiff in her state-
ment of claim having charged fraud and conspiracy as between

S .C .
In Chambers

194 1

April 2, 3 .
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the defendant and his witness Levin, she should not have access
In Chambers

1941

	

to the evidence taken on commission .
The English practice has prevailed from the outset in thi s

WESSELS Province and having prevailed through so many years I ought
z .

WESSELS not to disturb it . The plaintiff is entitled to have the commis -

Man s on, J .
sion opened and to make, if she so desires, copy of the evidence .

Davidson v . Nicol (1831), 1 D.P.C . 220 ; Smith v . Greey

(1886), 11 Pr. 238, in which latter case Sir John Boyd, Chan-

cellor, refused, on appeal from the Master in Chambers, an orde r

imposing restrictions as to the use to be made of the knowledge

of the evidence which would be acquired by the solicitors -upo n

the opening of a commission . His discussion of the practice is

apposite and, while in the case at Bar the peculiar circumstanc e

that the plaintiff was unrepresented upon the taking of the

evidence is present, nevertheless, she doubtless would have been

represented had it not been for her financial limitations . Her

misfortune in that respect is no reason why the usual practic e

should be departed from.
The district registrar will open the commission forthwit h

upon the application of either party. The plaintiff may make

a copy of the evidence of the witness Levin .

Application granted.
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REX v. SAYERS AND HALL .
194 1

Criminal law—Conspiracy—Election for speedy trial—Attorney-Genera l
intervenes—Indictment for trial by jury — Criminal Code, Sec . 825, M0.' 1 7' 18 ;April 4.
Subsec . 5-Conviction-Appeal.

Both accused were charged that they unlawfully agreed and conspired

together with others to commit an indictable offence, to wit, to stea l

the sum of $1,850 from one Lehman . On the 3rd of September, 1940 ,

Hall elected for speedy trial in the County Court Judge's Criminal

Court, pleaded not guilty to the charge, and a date for his trial wa s

set. Sayers elected for speedy trial but his election was out of time .

The Attorney-General preferred an indictment over his own signature

for trial of both accused by a jury under section 825, subsection 5 of the

Criminal Code. On the 24th of September, 1940, both accused were

arraigned at the Vancouver Assize, pleaded not guilty, and after trial

by jury were convicted .

Held, on appeal, affirming the decision of MANSON, J . (SLOAN and O'HAL-

LORAN, JJ.A. dissenting), that no formal method of expressing an inten-

tion to resort to section 825, subsection 5 of the Criminal Code i s

required by the Act, there is direct proof, or in the alternative, prima
facie proof of compliance with said section over the Attorney-General' s

own signature, consequently the trial Court was duly seized of the case ,

and unless this prima facie proof is displaced on objection duly taken

before plea, the trial may lawfully proceed .

APPEALS from the conviction by MANSON, J . and the verdict
of a jury at the Fall Assize at Vancouver on the 27th of Sep-

tember, 1940, on a charge that they did conspire together and
with one Elwood and others unknown, to commit an indictabl e
offence, to wit, to steal the sum of $1,850 from one Gottfrie d
Lehman. Both appeared in the County Court Judge's Crimina l
Court on the 3rd of September, 1940, and both consented to a
speedy trial and the case was set down for hearing on the 17th
of September following. The Attorney-General later preferre d
an indictment over his own signature for a trial by jury.

The appeal was argued at Vancouver on the 17th and 18th o f
March, 1941, before MACDONALD, C .J .B.C., MCQUARRIE, SLOAN ,
O'HALLORAN and MCDONALD, JJ .A.

Sayers, in person : We elected to have speedy trial in th e
county court and a date was fixed for the trial . Secondly, there
was no order showing we were sent up for trial by indictment .

16

24 1

C. A .
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He referred to Rex v . Giroux (1916), 30 Can . C.C. 101 ; (1917) ,
56 S .C.R. 63 ; Rex v . TVener (1903), 6 Can . C.C . 406, at p .
413 ; Rex v. Ii:omienslcy (No . 1) (1903), ib . 524, at p. 527 ;
Rex v. Colton (1903), ib . 386, at p . 394 ; MMinguy v . Regen t

(1920), 61 S.C.R. 263 .

Hall, in person .
W. H. Campbell, for the Crown : When brought to trial they

both pleaded. They cannot raise any question as to the trial after
pleading: see Rex v. Binkes (1805), 2 Smith, P.B. 619 ; Arch-
bold's Criminal Pleading, Evidence & Practice, 30th Ed . ,
140 ; Rex v. County Court ; Re Walsh (1914), 23 Can. C.C. 7 ,
at p . 13 . As to Sayers, there was no jurisdiction in the count y
court as he was out on bail : see section 825, subsection 6 of th e

Criminal Code ; Giroux v . Regem (1917), 29 Can. C.C . 258, a t
p. 260. In the case of Hall it was the Attorney-General 's direc-
tion that makes it proper : see Collins v . Regem (1921), 35 Can .
C.C. 390, at p . 392 . An old miner had $1,800 . He changed i t
to American money and hid it in his room at an hotel. The third
accomplice, Elwood, stole it and the three divided the spoils .

Sayers, in reply, referred to Rex v . Thompson (1908), 14
Can. C.C. 27, at p . 31.

Cur. adv. milt.

4th April, 1941 .

MACDONALD, C .J.B.C. : I do not think an objection can be
raised in respect to the alleged right of appellant Hall to hav e

this conviction quashed because of an election for trial in the

County Court Judge's Criminal Court . With knowledge of fact s

of public record in respect to election—that ought to be assume d
—the Attorney-General intervened by preferring an indictmen t
over his own signature for trial before a jury, thus complying,
in my view, with section 825, subsection 5 of the Criminal Code .

As pointed out by my brother McQtiAxaiE, it was necessary for

the Attorney-General to intervene in this way in order that th e
accused might be tried together on a charge of conspiracy i n
which they were jointly concerned . The appellant Hall was i t
is alleged entitled to a speedy trial ; appellant Sayers lost his

right thereto ; in one way only could they be tried together, viz . ,

by exercising the right conferred by section 825, subsection 5
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of the Code. One must have regard to the facts and circum-

stances in deciding whether or not section 825, subsection 5 was

invoked. The presumption is that it was rightly done . If the
point had been raised before entering a plea of "not guilty" tha t

fact, viz ., that section 825, subsection 5 was invoked, could hav e

been established.

In 1llingny v. Regem (1920), 61 S.C.R. 263 the then Chief
Justice and Duff, J ., now the Chief Justice of Canada, held tha t
a special requirement on the back of the indictment signed b y

the Attorney-General to the effect that the case should be brough t

before the grand jury was sufficient compliance with section 825 ,

subsection 5 . The decisions of two other learned judges proceed
on different grounds apart from the point referred to. Idington,
J . dissented and Anglin, J., later Chief Justice, held for reason s

stated that the endorsement was not sufficient . I do not think,
with deference, it can be said that a binding decision was given
on the point herein, having regard to the facts of this case, what -
ever assistance may be derived from a perusal of the judgments .

The point raised is wholly technical . I feel free to expres s

what I think, with respect, is the rational view on the special
facts that section 825, subsection 5 was applied. No form of
words is specified to indicate that the Attorney-General require s
the charge to be tried by a jury. It is not necessary, although

usual, that indictments should be signed by the Attorney-General ;
Crown counsel may do so . In the County Court Judge's Crim-
inal Court the latter sign indictments . In this case, after an
election for a speedy trial the Attorney-General did so . In that

way only could the accused be tried together, viz ., by resorting t o
section 825, subsection 5 . If therefore we assume, as we should ,
knowledge of the law, the Attorney-General's intervention ough t
to be treated as a requirement for a jury trial under that sub-
section . It was open to the accused to object at the proper stag e
on the ground of lack of clarity or sufficiency, or on any othe r
grounds. If he had a special matter of this nature to plead—
and this was a special matter—he should have done so on arraign -
ment and before a plea of "not guilty" was entered . The
decisive point however is that section 825, subsection 5 was in
fact invoked.
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I observe that in Collins v. Regem (1921), 35 Can . C.C. 390,

at 392, the present Chief Justice, then Duff, J ., referring t o

REx
Minguy v. Regem said he

v . concurred in the opinion of the Chief Justice of this Court that where th e
SAYERS Attorney-General prefers a bill of indictment under sec . 873 or where the

AND HALL
bill of indictment is, by the special direction of the Attorney-General, so

Macdonald, preferred that in itself constitutes a requirement that the ease should b e
C .J .B .C.

	

tried by a jury within the meaning of sec . 825, subsec. 5.

I suggest, having regard to all that occurred and the specia l

requirements of the case at Bar for a joint trial, the signature o f
the Attorney-General should directly, or in the alternative, at
least prima facie, be deemed a "special direction" under section
825, subsection 5 . This will more clearly appear later when th e
actual words used in Collins v . Regem are referred to .

There is this further observation on the same page :
I think that in this case there is sufficient evidence and there was suffi-

cient evidence before the trial judge that the Attorney-General had required

that the case should be tried by a jury within sec . 825, subset. 5 .

This is at least suggestive of the view now put forward tha t

whether or not there was such a direction is a question of fact ;
that there was in the case at Bar sufficient evidence to suppor t

this conclusion ; and in any event it was for the accused with ,

as I have said, at least a prima , facie case of compliance with

section 825, subsection 5 before him, to raise an objection befor e

entering a plea of "not guilty." The point could then be made
the subject of a further inquiry, if deemed necessary, by the tria l

judge. I do not think therefore we should hold that there wa s

"absence of action" by the Attorney-General under section 825,

subsection 5 .

Further on the facts in Collins v. Regem it appears from the

judgment of Brodeur, J . at 395 that the substantial words of
direction on the indictment itself before the grand jury—now

abolished in this Province—was as follows :
"This indictment is preferred by the undersigned, the Attorney-Genera l

for the Province of Quebec," '

followed by the signature of the Attorney-General . There was

no reference whatever to section 825, subsection 5 of the Code ,

nor any direction that it was about to be invoked . In this respect

the head-note is misleading : the section was not referred to . It

follows that the simple signature of the Attorney-General in ou r

244

C . A .

1941



LVI.]

	

BRITISH COLUMBIA REPORTS.

case ought to be equally effective ; certainly the words referre d

to do not carry more weight nor convey more information than

his signature ; it imports a special direction .

The Supreme Court of Canada was not, of course, concerne d
with the situation before us . There the accused, not havin g

elected for a speedy trial, applied to the Court for an adjourn-
ment to allow him to exercise that option, if he so desired . The
judgments however are of assistance. The differences in th e
point considered do not affect the applicability of these state-
ments. For instance, Brodeur, J. said at p. 396 :

By the amendment of 1909 (art . 825, see. 5) this right [that is to say ,

for a speedy trial] is refused when the Attorney-General requires that th e

trial shall take place before a jury. The law adds that the Attorney-General

may make this demand, even though the accused has consented to a speed y

trial before the Judge of Sessions . It seems to me that the signature of

the Attorney-General on the indictment constitutes this demand referred to ,

in art . 825, sec . 5 of the Criminal Code.

This would appear to cover the precise point under discussion ;
we have the signature of the Attorney-General .
And again at p . 397 :

In the present ease I consider that the Attorney-General in himself signin g

the indictment showed in unmistakable fashion that he required a trial b y

jury (art. 825, see. 5, Crim. Code) . That was the absolute right of th e

Attorney-General and he sufficiently expressed his desire so as to prevent u s

from considering that the Court was without jurisdiction .

I would say, for the present at all events, as we appear to b e
without the benefit of a decision precisely in point until at leas t
it is determined by the final Court of Appeal in criminal cases ,
we have, as indicated, direct proof, or in the alternative, prima

facie proof of compliance with section 825, subsection 5 ; that
consequently the trial Court was duly seized of the case, an d
unless this prima facie proof is displaced on objection duly taken
before plea, the trial may lawfully proceed . As stated by
Brodeur, J . at 397, referring to the absolute right of th e
Attorney-General ,
he sufficiently expressed his desire so as to prevent us from considering tha t

the Court was without jurisdiction.

I conclude therefore that no formal method of expressing a n
intention to resort to section 825, subsection 5 is required by th e
Act itself and we cannot virtually amend it by making addition s
thereto ; further, as stated an objection as to insufficiency—and
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at the most that is all it amounts to—should be taken on arraign-
ment before plea . I do not deem it necessary to refer to any othe r
points in the appeals ; they should be dismissed .

MCQUARRIE, J.A. : The appellants were jointly charged in
the Supreme Court of British Columbia Oyer and Termine r
and General Gaol Delivery before MANSON, J., and a jury at
Vancouver on the 24th of September, 1940. An extract from
the proceedings at the trial shows that the preliminaries were as
follow : [After setting out the extract the learned judg e
continued. ]
We were not furnished with a transcript of the evidence an d
other proceedings except the judge's charge . The indictment was
signed by the Attorney-General . Both the appellants were found
guilty by the jury. The appellants gave notices of appea l
separately and appeared in person on the hearing of the appeals .

The main argument was advanced by Hall who claimed in effect
that he had previously elected for trial before a judge without a
jury and had pleaded not guilty and therefore that the Court o f
Assize had no jurisdiction to try him although the indictment o r
charge on which he and Sayers were tried was signed by th e
Attorney-General . He claimed that under section 825, subsec-
tion 5 of the Criminal Code there must be a definite statemen t

in writing by the Attorney-General that he required that th e
charge be tried by a jury and that the signature of the Attorney -
General was not a sufficient compliance with the said section .

Sayers as I understood it alleged that even if it were admitte d
that the Assize Court had jurisdiction to try him by reason of

his election for speedy trial being too late he was entitled to be
tried separately and the joint trial of himself and Hall wa s
prejudicial to him. Otherwise he adopted Hall's argument. It

is to be noted that the appellants were jointly charged and tried

with conspiring together and it appears obvious that this was a
proper case for a joint trial .

Part XVIII. of the Code as the heading indicates deals with

the procedure for speedy trials of indictable offences . Part XIX.

of the Code provides the procedure for trial by indictment .

Generally speaking the procedure under Parts XVIII . and XIX .
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is quite different . Under Part XVIII . the Attorney-Genera l
does not prefer the indictment or charge whereas under Part

XIX. and particularly section 873 the charge may be preferre d

by the Attorney-General or an agent of the Attorney-General ,
or by a person with the written consent of the judge of the Court
or of the Attorney-General, or by order of the Court, and i n

practice it is usually preferred by the Attorney-General . The
charge in this case therefore could only refer to trial before th e
Assize Court .

I have read the reasons for judgment of the Chief Justice and

as I agree with him it is unnecessary for me to review the authori -
ties cited on this appeal or to deal with section 825, subsection 5
of the Code.

I would dismiss Hall's appeal . Sayers's chief and only argu-
able ground of appeal must thereby fail. His appeal also should
be dismissed .

SLOAN, J .A. : In my view, with deference, the appeal of Hall
and Sayers must be allowed.

It is common ground that on the 3rd of September, 1940, Hal l
properly elected for speedy trial in the County Court Judge's
Criminal Court, pleaded "not guilty" to the charge, and a dat e
for his trial was set . The Vancouver Assize opened on the 9th

of September and on the 24th of September Hall, then in cus-
tody, was arraigned and pleaded before that Court and after a

trial by jury was found guilty and sentenced to seven years'
imprisonment . From that conviction Hall now appeals alleging

that, once having elected for speedy trial, he could not be deprive d
of that right and that the Assize Court was without jurisdictio n
to try him.

Crown counsel sought to uphold the conviction upon tw o
grounds. The first : that the signature of the Attorney-Genera l
to the indictment upon which the prisoner was arraigned in th e
Assize Court was a requirement by the Attorney-General under

section 825, subsection 5 of the Code that the prisoner be tried
by a jury. The second : that in any event the prisoner had waived
any objection to the jurisdiction of the Assize Court by pleadin g
therein to the indictment.



BRITISH COLUMBIA REPORTS .

	

[VoL .

In my opinion, with respect, Hall, once having elected to b e
tried by and having pleaded to the charge in the County Cour t
Judge's Criminal Court could not be arraigned before and tried
by a jury in an Assize Court unless there appeared upon th e
record thereof the clear and unequivocal direction of the Attor-
ney-General under said section 825, subsection 5 that a trial b y
jury be held.

To my mind this case falls within 1AIinguy v . Regent (1920) ,
61 S .C.R. 263 . In that case the prisoner was tried in the Court
of King's Bench of Quebec before Desy, J ., and jury after hav-
ing had elected for speedy trial . Crown counsel submitted before
the Supreme Court of Canada that the Attorney-General ha d
directed that mode of trial having endorsed the requirement on

the back of the indictment that "it should be brought before th e
grand jury." The Chief Justice (Sir Louis Davies) and Duff, J .
(as he then was) held that the form of the indictment in tha t
case was a compliance with the provisions of section 825, sub-
section 5 .

Idington and Anglin, JJ . held the view that even with the
endorsation of the requirement upon it the form of the indict-
ment was an insufficient direction by the Attorney-General .
Brodeur and Mignanit, JJ., were of the opinion that as th e
appellant had not properly elected for a speedy trial the juris-
diction of the Court of King's Bench to try the offender had neve r
been supplanted . Idington, J ., at p . 266 said :

The sole question with me herein is one of fact . Did the Attorney-General
deliberately decide, in light of the foregoing facts, that the appellant should
be deprived of his prima facie right of election to trial by a judge instead

of by a jury ?

And at p . 269 :
. . . section 825, subsection 5, . . . involves the taking away of

a right of election given to an accused person and implies the exercise of a
kind of judicial power or authority which the Attorney-General is, I submit ,

expected by the amendment to specially direct his mind to in each case

coming up for action . . . .

I am unable to see on this record any clear exercise of any such power . . .

And again, if the Attorney-General really intended to take away the righ t

from an accused of trial before a judge, I should have expected I respectfull y

submit, to find it expressed by apt language which would have left no roo m

for argument, and that which we are referred to does not express anything

but what is consistent only with a direction under section 873 .

(i .e ., the ordinary proceeding by way of indictment) .
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Anglin, J . at p . 270 et seq. :

	

C . A.

Only one of the objections to the validity of his conviction taken on behalf

	

194 1

of the defendant calls for consideration. It is that based on the allege d

absence from the record of anything which establishes the exercise by the

	

RE X

Attorney-General of the power conferred on him by s .s . 5 of s . 825 of the

	

v.
SASEss

Criminal Code (8-9 Ed . VII, c. 9, s. 2) to require that a person charged AND HALL

with an offence punishable by imprisonment for a period exceeding five

	

-

years shall be tried by a jury notwithstanding that he has consented to a Sloan, d.A .

speedy trial by a judge . The jurisdiction of the Court of King's Bench i n

proceeding with the trial of this ease is thus challenged. If there was a

valid election by the accused for a speedy trial, the jurisdiction of that court

was thereby superseded (ss . 825, 827, and 833, Or. C . ; Reg . v . Burk e

[1893] 24 Ont. 64) ; Rex v . Bissonnette (1919) , 31 Can . C .C. 388, at p . 389,

per Lamothe, C.J.) and could be re-established only by the Attorney-Genera l

personally exercising the special power conferred on him by s .s . 5 of s. 825 .

Being a condition of jurisdiction the fact that the authority had been exer-

cised should appear on the face of the proceedings . The ordinary presump-

tion in favour of this jurisdiction of a superior court scarcely covers such

a case .

The law does not prescribe any particular method in which the Attorney -

General is to act . Neither is notice to any person or body required . Nor

is it necessary that the Attorney-General should make his requisition i n

open court . I am satisfield that the endorsement over his signature on the

indictment of his authorization for its presentment, provided it is couched

in terms which unmistakably imply action under s .s . 5 of s . 825, will suffice .

Page 272 :
. . . the action taken by the Attorney-General in regard to the

presentation of this indictment is referable quite as readily to s . 873 as t o

s .s . 5 of s . 825 . It is therefore impossible to say that it imports a requisi-

tion under the latter provision .

It seems to me that that which is expressly stated in the judg-

ments of Idington and Anglin, JJ. in relation to the necessit y
of an explicit direction by the Attorney-General is implicit i n

what was held by the Chief Justice and Duff, J .
In this case Crown counsel conceded that, apart from th e

indictment, which was in the usual form appropriate to th e
ordinary Assize Court procedure, there was nothing of record ,

verbal or written, manifesting any intention of the Attorney -

General to invoke the provisions of section 825, subsection 5 of
the Code. An indictment ordinary in form cannot, in m y
view, be translated into a document purporting to reflect the
considered judgment of the Attorney-General in the exercise o f
the special power conferred upon him by section 825, subsection 5 .

The Assize Court and the County Court Judge 's Criminal
Court are two separate and distinct tribunals . Once the County
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Court Judge's Criminal Court has by a proper election and ple a
established exclusive jurisdiction over the prisoner that juris-
diction cannot be supplanted except by the clear unequivocal an d
conscious direction of the Attorney-General in the exercise of hi s
authority under section 825, subsection 5 . That direction is
absent in this case and in consequence the Assize Court was with -
out the jurisdiction to try the prisoner .

When once that conclusion is reached the second groun d
advanced by Crown counsel presents little difficulty .

I take it as too well established a principle of our law t o
require authority that where there is a total lack of jurisdiction
it cannot be conferred by mere consent . Where, then, the juris-
diction of the Assize Court to try the prisoner is superseded b y
a valid election for speedy trial before another tribunal, and th e
condition precedent to its re-establishment, i .e ., a specific direc -
tion under section 825, subsection 5, is not in existence, a ple a
of a prisoner cannot be regarded as equivalent thereto . Lack of
jurisdiction is not a defect in procedure which can be waived by
pleading, nor is the case one to which Code section 898 can have
any application.

While the form of the plea is in my view immaterial referenc e
might be had to Code sections 900 and 905, subsection 2 and Reg.
v. Hogle (1896), 5 Can. C.C. 53, at 55 .

Hall's conviction, in my opinion, must be quashed, for th e
reasons stated .

Turning then to Sayers . His election for speedy trial was ou t
of time and invalid . In consequence the Assize Court was never
divested of jurisdiction to try him. Crown counsel conceded,
however, that as this was a conspiracy case evidence was adduce d
against the two accused which could not have been introduced i f
Sayers had had a separate trial. It follows then that Sayers wa s
seriously prejudiced by being tried jointly with Hall when the
Crown had no right in law to try Hall in that Court . I would
quash Sayers's conviction and direct a new trial in his case .

In taking leave of this matter I think it fitting to refer to an
apt observation of Idington, J., in Hi'nguy 's case, supra, at
p . 270 :

Those accused of crimes may, in the majority of cases, be at bottom in
some minds entitled to very little consideration .
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But we must guard their rights as sacredly as possible, and remember C. A .

that society is not well served by the conviction of any man unless by due 194 1
law

	

adhered to.process of

	

strictly

O ' HALLORAN, J .A . : I am in full agreement with what has

been said by my learned brother SLOAN . The Assize Court coul d

not acquire jurisdiction in Hall's case unless pursuant to sec-

tion 825, subsection 5, the Attorney-General had "required" that

Hall should be tried there, instead of in the County Cour t
Judge's Criminal Court in which exclusive jurisdiction ha d

vested by virtue of the exercise by Hall of his statutory right t o

be tried therein .

Once the latter Court was possessed of that jurisdiction, i t

could not be deprived of its exclusive control over the prisoner ,

except by the unequivocal "requirement" of the Attorney-General

under section 825, subsection 5. Mere signature of the indict-
ment by the Attorney-General could not in such circumstances ,

constitute a "requirement" that the charge be tried by a jury .

In fact the Attorney-General did not intend or purport to d o

so, for the following paragraph appears in a letter from th e

department of the Attorney-General to Hall under date 10t h

January, 1941 (and directed to be filed when read by Hall t o

this Court) :
Replying to your letter of the 8th instant, I beg to state that the Attorney -

General did not order a jury trial in your ease under authority of sectio n

825, subsection 5 of the Code .

This should conclusively dispose of the matter .

In addition it is of value to note that in Minguy v. Regem

(1920), 61 S.C.R. 263, the "requirement" of the Attorney-
General of Quebec signed by him on the back of an indictment
already signed by Crown counsel, was thus specifically worde d

(p. 272) but section 825, subsection 5 was not mentioned :
Le present acte d'aceusation "indictment" est porte, devant le grand jury

par ordre du soussigne procureur general . . . .

Despite this specific direction by the Attorney-General of Quebe c

only two members of the Court held it was a compliance with

section 825, subsection 5 . Two members of the Court held it was

equivocal in view of section 873, and the two remaining members
did not find it necessary to decide the point . If the specific

direction in the Minguy case left room for doubt, the lack of any

REx
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direction at all, specific or otherwise in this case, should definitel y
exclude any arguable contention that the Attorney-General had
by mere signature of the indictment exercised the exceptiona l
power conferred upon him by section 825, subsection 5 .

Furthermore reference to section 828 shows the danger o f
attaching sweeping implications to the Attorney-General's mer e
signature of an indictment . Under that section if Hall had elected
for trial by jury, he could nevertheless have re-elected for tria l
before a judge alone, subject to the consent therein mentioned ,
notwithstanding the present indictment signed by the Attorney -
General, and he could have been validly tried in the County Court
Judge's Criminal Court ; and vide Giroux v . Regem (1917), 56
S.C.R. 63 . To hold that the effect of the Attorney-General' s
signature is as sweeping as contended by the respondent woul d
nullify the operation of that section in any case where the indict-
ment had been signed by the Attorney-General .

I would quash Hall's conviction and direct a new trial i n
Sayers's case. The appeals should be allowed accordingly.

McDoNALD, J.A. : The accused were convicted before MAN-
sox, J . at an Assize held in Vancouver, for conspiracy to commi t
a theft . Sayers was sentenced to five years imprisonment and
Hall to seven years . The learned judge charged the jury fairl y
and carefully and the appellants have no case on the merits . Their
appeal is based largely on the ground that they were illegall y
tried by a jury as they had expressed their desire to be tried i n
the County Court Judge's Criminal Court . Assuming there was
some doubt as to this (though I think it was very slight) suc h
doubt was removed when the appellants, represented by counsel ,
pleaded Not Guilty, without pleading any special issue, or takin g
any objection to jurisdiction.

I would dismiss the appeals both as to conviction and sentence .

Appeals dismissed, Sloan and O'Halloran,

M.A . dissenting .
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ELVIN v . ELVIN.

Divorce—Child of marriage—Custody—Right of access of guilty husband—
R .S .B .C . 1936, Cap. 76, Sec. 20 ; Cap. 112, Secs . 12 and 13.

In April, 1939, husband and wife entered into a separation agreemen t

whereby the sole custody of their child, a girl nine years old, was give n

to the wife with right of access for the husband . In June, 1939, the

wife obtained an absolute decree of divorce upon an allegation o f

adultery, with an order that the husband was not to have access t o

the child except by leave of the Court . The husband did not defend .

The wife, however, did grant the husband access until August, 1940,

when she refused him further access . In November, 1940, the husband

applied to the learned trial judge for access and it was refused . On

appeal from this order :

Held, reversing the decision of MANSOx, J. (MOQUARxIE, J.A. dissenting) ,

that the learned trial judge's reasons disclose that he considered

extrinsic evidence heard by him outside the record and in the absence

of the husband, on the divorce hearing, and further, one of the

chief witnesses for the husband, with whom the child resided for five
months, who gave strong evidence in favour of the father, was cam-

pletely ignored by the learned judge for the obvious reason that he wa s

not satisfied with the reasons given by her as to her opinion of divorc e

in general, which is entirely irrelevant as to the issue before the Court.

On a proper reading of the evidence the conclusion reached by the

learned judge, even as phrased, is not well founded. The appeal i s

allowed, and there should be an order allowing access according to th e

provisions which the parties themselves thought reasonable in April ,

1939.

Boynton v . Boynton (1861), 2 Sw. & Tr. 275, applied.

APPEAL by respondent from the order of MANSON, J., dis-
missing his application for access to his daughter Beverley Ma e
Elvin, an infant . The petitioner and respondent, who is a docto r
of medicine, were married in Whitehorse, Yukon Territory, in
1928 . In the same year they came to the city of Vancouver, an d
shortly after went to California, where they remained unti l
1933, when they returned to Vancouver and lived on Dunba r
Street until April, 1939, when they entered into a separation
agreement. One child, Beverley Mae Elvin, was born in Feb-
ruary, 1932 . On the petition of the wife an absolute decree of
divorce was granted by MANSON, J. in June, 1939, and the sole
custody and guardianship of the child was granted to her mother ,
the father not to have access to the child except by leave of the

C. A.
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Court, but the mother continued to allow the father access onc e

a week until August, 1940, and after that the father was refuse d

access to his child .
The appeal was argued at Vancouver on the 24th of March ,

1941, before McQuARRZE, SI.OAN and MCDONALD, JJ .A .

Mayall, for appellant : On the 10th of August, 1940, th e
father was told he could not see the child any more, and this
application for an order granting him access to his infant

daughter was dismissed. Access is usually allowed to an offend-

ing father : see Rayden & Mortimer on Divorce, 3rd Ed ., 316 ;

Boynton v . Boynton (1861), 2 Sw. & Tr. 275, at p . 277 ; Seddon

v. Seddon and Doyle (1862), ib . 640, at p . 641. In 1910 there
was a change in the law in respect to guardianship of infants : see

Stark v. Stark and Hitchins, [1910] P. 190 ; B. v. B., [1924]

P. 176 ; White v. White, [1938] 2 W.W.R. 217 ; Re Gandy ;

Re Oland, [1938] 3 D.L.R. 767 ; Lillie v . Lillie et al., [1926]

1 D.L.R. 866 ; Wallis v . Wallis and Grant, [1929] 1 W.W.R .

631, at p . 639 .

Brazier, for respondent : There is a very wide discretion in

the learned judge below. The paramount object is the welfar e
of the child, and the learned judge concluded it was injuriou s

to the health of the child to allow the father access : see In re

Porteous . Porteous v . Papineau (1937), 51 B .C. 522 ; Snyder

v . Snyder (1927), 38 B .C. 336, at p . 339 ; In re Befolchi

(1919), 27 B.C. 460 .

Mayall, replied.
Cur. adv. vult .

8th April, 1941 .

MCQIIARRIE, J .A . : I am quite impressed with the reasons for

judgment of the learned trial judge as indicating a clear vie w

of the law and a careful and conscientious consideration of the

facts in this unfortunate domestic dispute between divorce d

parents of a nine-year-old female child as to her custody . There

appears to be no doubt that the trial judge has been doing what

he thinks best in the interests of the child which is the paramoun t

issue in this difficult and distressing case . He is more familiar

with the parties and the circumstances involved than we can
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ever expect to be . The trial judge was in an advantageous posi-
tion to hear the application on which the order appealed fro m
was made, as stated in his reasons for judgment from which I
quote the following :

It fell to my lot to try the divorce proceedings of Mrs . Elvin as agains t

her husband, in the month of June, 1939. Dr. Elvin did not appear o r

defend . During the course of the trial the evidence established that th e

husband had been suspected by his wife on several occasions of infidelity—

that she accused him of misconduct with other women and that he admitte d

the misconduct . . . . The petitioner admitted that she condoned hi s

misconduct on more than one occasion and continued to live with him.

The decree of divorce itself was pronounced upon a later act of unfaithful-

ness on the part of the doctor with some woman with whom he visited at a

beer parlour and with whom he took a room at a down-town hotel . I

formed the opinion at the time of the trial that the respondent was a ma n

of loose morals, unmoral as well as immoral, and considered him unfit t o

have access to the little girl, and I directed that the mother should have th e

sole custody and that there should be no access on the part of the father

without the leave of the Court. I had in mind, as I always have on occa-

sions of this kind, that one's sins are not to be held against one forever ,

even as was suggested by the case quoted by counsel for the petitioner here ,

namely B . v. B ., [1924] P . 11'G . I left the door open to the father to estab-

lish his fitness to have some share in seeing to the welfare of the child an d

her upbringing at a later date. The father now avails himself of the terms

of my order in that respect.

The findings of fact to which I refer are as follow :
My duty is to concern myself, not with the feelings of the parents bu t

with the welfare of the child. There can be no doubt about that . I find

as a fact, upon the evidence, that the character of the mother is beyon d

reproach and that she is in every way a fit and proper person to have the

custody of her little girl. Despite the order which T made at the time of

the decree of divorce, the mother has permitted access on the part of the

father to the child. I find as a fact that that access has not been to the

advantage of the child nor has it accrued to her welfare . Nothing is to b e

gained by going into the details. Suffice to say that I am entirely satisfied

that the welfare of the child has not been helped by the visits of the fathe r

and his custody of her from week to week.

The learned judge goes on to make the following statement :
The child is now in a boarding-school at New Westminster—a very prope r

place for the child to be in view of the fact that the mother, a registere d

nurse is compelled to practise her profession . The evidence establishes that

the little girl has profited from the training and discipline of the school.

She is, of course, getting older and one naturally expects improvement, an d

that improvement has been present ; not only that, but since the father ha s

ceased seeing the child, the evidence points rather clearly to the fact tha t

there has been an improvement in the child's general health .

I do not see why this Court should reverse the order appeale d
from. The learned trial judge saw and heard the parties and
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the witnesses called by them respectively and believed th e
respondent and her supporting evidence as against the appellant

and his evidence and I think be was the one to decide betwee n

them. I agree with my learned brother MCDONALD where he
says in his judgment herein that :

It is common ground that under these statutory provisions, as well as a t

common law, a very wide discretion lies in the judge who hears the applica-

tion and that such discretion, if exercised in accordance with legal principle s

and on proper evidence, ought not to be interfered with .

I am of opinion that he has properly exercised that discretio n

which ought not to be interfered with . For what it is worth I
may say that I have always been convinced that under the cir-
cumstances of a case such as we have in this instance a youn g
girl is much better off with her mother than she would be wit h

her father.
With the greatest respect for the opinion of my learned brothe r

MCDONALD I do not think that the case of Boynton v . Boynton

(1861), 2 Sw. & Tr. 275 changes the situation here . The facts

in that case in my opinion are disinguishable and the learne d

trial judge in the case at Bar has given effect to the principle

of law that the question is what is just and proper as regards th e
custody of a child in the circumstances of the case and bearin g

in mind the interest of the child .
We were informed by counsel for the appellant that since th e

order appealed from was made the appellant has remarried and
possibly there has been a change of circumstances . In that event ,

in my opinion, the proper course for the appellant to pursue is t o

make a fresh application to the trial judge which he can clearly

do, particularly in view of the fact that the judge has left th e
door open . I would, therefore, dismiss the appeal .

SLOAN, J .A. : I would allow the appeal for the reasons give n

by my brother MCDONALD .

MCDONALD, J.A. : The parties to these proceedings wer e

married in 1928 and lived together until 8th April, 1939, when
they entered into a written separation agreement whereby th e
sole custody of their infant child, Beverley Mae, now nine years

old, was given to the mother with right of access for the father .

This agreement will be referred to hereafter . In June, 1939, on
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the petition of the wife, an absolute decree of divorce was granted

	

C. A.
by MAN SON, J. upon an allegation of adultery committed 26th

	

1941

May, 1939, with a person unknown to the wife . The husband, ELVI N

who is a physician and surgeon practising in Vancouver, did not

	

v .
ELVIN

appear to defend the petition, wherein it was prayed that th e
sole and absolute custody, control and guardianship of the said' c'"la, J.A.

infant be granted to her mother, the petitioner . Although the
only allegation of wrong -doing is as above set out it appears tha t
the learned judge heard other evidence as to wrong-doing of
which the appellant herein had no notice . In the decree, date d
26th June, 1939, the learned judge granted the sole custody o f
the infant to the mother and ordered that the appellant herei n
"shall not have access to the said infant except by leave of thi s
Court ." Notwithstanding this drastic order which had not in
fact been asked for in the petition the mother did allow acces s
from 1 p .m. to 9 p .m. on Saturday and Sunday in alternat e

weeks until August, 1940, since which time the father has been
refused any opportunity to see his child . In November, 1940 ,
an application was made to MANSON, J. to allow access . This
application was refused and from that order this appeal is taken .
The practice of disallowing an erring spouse access to his or he r

child was in a rather unsettled state for many years but was
finally settled, so far as the father was concerned, by the Ful l
Court in Boynton v. Boynton (1861), 2 Sw. & Tr. 275 where
an order was made that the custody of the child, until furthe r
order, be with the mother, with provision for reasonable acces s
for the father. That practice has, except in exceptional circum-
stances, been followed ever since. So far as an erring mother i s
concerned she was less fortunate for her right of access was no t
finally conceded until the decision in B. v. B., [1924] P . 176 .
There it was laid down by Pollock, M .R. that the Court will have
regard to the particular circumstances of each case ; always bear-
ing in mind that the benefit and interest of the infant is th e
paramount consideration, and not the punishment of the guilt y

spouse, and an erring mother was given limited access to he r

daughter, the Court being of opinion that in the circumstances
of the particular case such an order was for the benefit an d
interest of the infant . A. review of the authorities is to be foun d

17
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in the 3rd edition of Rayden & Mortimer on Divorce at pp .

316 and 317 .
The statutory law of British Columbia is contained in section

20 of the Divorce and Matrimonial Causes Act, Cap. 76,
R.S.B.C . 1936, and in sections 12 and 13 of the Equal Guardian -

ship of Infants Act, Cap. 112, R .S.B.C. 1936 . By said section

20 it is provided that the Court may in a final decree for divorce

make such provision as it may deem just and proper with respec t
to the custody of the children of the marriage. By section 12 ,
above mentioned, it is provided that the Court in such case ma y
by the decree declare the erring parent to be a person unfit t o
have the custody of the children of the marriage and in that cas e

the parent so declared to be unfit is not to be entitled as of righ t

to the custody of the children . It will be noted that this sectio n

makes no mention of access. By section 13, above mentioned, it
is provided that the Court may make such order as it may thin k
fit regarding the custody of the infant and the right of acces s

thereto of either parent, having regard to the welfare of the

infant, and to the conduct of the parent and may alter, vary o r

discharge such order on the application of either parent .
It is common ground that under these statutory provisions, a s

well as at common law, a very wide discretion lies in the judg e

who hears the application and that such discretion, if exercise d

in accordance with legal principles and on proper evidence, ough t

not to be interfered with. The contention here, however, is that
the learned judge did not act in accordance with either of such

requirements . We are told that the appellant herein has sinc e

remarried ; nevertheless counsel informs us that notwithstandin g

what the learned judge said in his reasons in that regard he i s
still instructed to oppose any right of access for the father . We

are further told that the Boynton case above mentioned was not
brought to the attention of the learned judge and I think we must
assume that in making the order which is contained in the decre e
for divorce he was unaware of that decision. We are entitled, I
think, to assume that the respondent to the petition being prop-
erly advised had no reason to anticipate that on the hearing of
the divorce petition so drastic an order would be made agains t

him. This order was made without notice to him and it is no w
insisted that the order having been made the onus is on the
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father to establish some change in circumstances which would C. A .

justify the order being discharged. This argument serves only 194 1

to indicate how unfortunate it is that such an order should
ELVI N

have been made without notice and without due and careful

	

V .
ELVIN

consideration.

	

_
In his extended reasons for judgment on the application now McDonald, J .A .

in question the learned judge, speaking of the father's acces s
from June, 1939, to August, 1940, says :

I find as a fact that that access has not been to the advantage of th e
child nor has it accrued to her welfare .

If this finding is based on a careful reading of the evidence i t
ought not to be disturbed, though it is to be noted that the learne d
judge did not go so far as to hold that access by the father woul d
be hurtful to the child . Upon the best consideration which I
have been able to give to the matter I am convinced that on a
proper reading of the evidence the conclusion, even as phrased,
is not well founded . It is evident from the reasons that th e
learned judge considered extrinsic evidence heard by him out -
side the record, and in the absence of the appellant, on the divorc e
hearing, and there is the further fact that one of the chief wit-
nesses for the appellant, Mrs. Mary Stone, with whom the child
had resided from May until October, 1939, gave strong evidenc e
in favour of the father . This evidence is completely ignore d
and obviously for the reason that the learned judge was not
satisfied with the reasons given by this witness when he carefull y
catechized her as to her opinion as to divorce in general . These
questions were put to the witness, as the learned judge said ,
in order that I may form an opinion of your evidence, I want to know wha t
you think about divorce .

This to my mind was entirely irrelevant . With due respect, it
is my view that neither the witness' opinion nor the learned
judge's opinion as to divorce in general is relevant to the issue
before the Court . It is the duty of a judge to interpret and
administer the law as he finds it. For the above reasons I woul d
allow this appeal and make an order allowing access according t o
the provisions which the parties themselves thought reasonabl e
in April, 1939 .

Appeal allowed, McQuarri.e, J.A. dissenting .

Solicitor for appellant : G . Mayall.
Solicitor for respondent : C. W . Brazier .
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March 3, 18 .

WHIFFIN v. DAVID SPENCER LIMITED.

False imprisonment—Departmental store—Entrance of customer—Detained
and examined by store employees—Damages .

The plaintiff entered the defendant's departmental store at 8 .45 in the

morning . She went up four flights of stairs and entered the ladies '

wash-room. An employee, seeing her enter the wash-room, requested

a sales-lady to go into the wash-room and question her . She questioned

the plaintiff and then reported the matter to the store detective, wh o

met the plaintiff as she came from the wash-room . He examined her

bags, questioned her, and then requested her to go with him to a small

office downstairs, where her clothing was examined by the store nurse .

The detention lasted about three-quarters of an hour . In an action for

damages :

Held, that in the circumstances the control and detention were unwarranted,

and damages were fixed at $200 .

ACTION for damages for false imprisonment . The facts are

set out in the reasons for judgment. Tried by SIDNEY SMITH, J.

at Vancouver on the 3rd of March, 1941 .

Le f eaux, for plaintiff .

W . A . Livingstone, for defendant .

	

Cur. adv. volt .

18th March, 1941 .

If, J . : This is an action for damages for fals e

About 8 .45 a.m. on 29th August, 1940, the

a housemaid entered the departmental store o f

Limited. Her employer testified that he ha d

in his car on his way to business . He

excellent character .
It was what is known as 9-cent day in the store . She entered

the food department from Cordova Street . This department

opens at 8 .30 a.m . The other departments do not open until

9 a .m. Employees are stationed at the various exits from th e

food department to prevent customers going from thence to the

other parts of the store . The plaintiff crossed the floor of th e

food department and went up the main stairway to the mai n

floor which is two floors above the food department . Thence sh e

crossed the main floor to the men 's clothing department, and

SInxvv SHIT.

imprisonment .
plaintiff who i s

David Spencer

driven her down-town

also testified as to her
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from there walked up the stone stairway for two more floors
and entered the ladies' wash-room on the second floor .

There was some question as to the precise way in which she
reached the ladies' wash-room but on the whole of the evidence
I conclude that it was as stated . She was seen entering th e
wash-room by Mr . Frederick Haller, an employee of the defend-
ant who was sitting at his desk on the second floor . He requeste d
Miss Peters, a sales-lady, to go into the wash-room and questio n
the plaintiff. Miss Peters did this in a very considerate man-
ner. On being questioned the plaintiff said that she was not
an employee of the store and that she had walked up the stairs .
Miss Peters so reported to Charles Johnson the store detective ,
who is also a peace officer. He had been told of the matter and
had proceeded to the second floor to investigate .

Mr. Johnson met the plaintiff as she left the wash-room,

questioned her, examined her bags and requested her to go wit h
him to a small office in the down-stairs store . There he questioned
her further, asked her name and how she had got into the store ,
asked for her registration card, asked how much money she ha d
and again examined the contents of the bags she was carrying .

He then sent for the store nurse who examined the plaintiff' s
underclothing. The nurse did not touch her except to raise her
dress a little higher than the plaintiff had done . Plaintiff was
then in tears and hysterical . The nurse asked her several ques-
tions much to the same effect as the previous questions . These
were also answered . The nurse then went out and Mr . Johnson

returned . Later he brought two of the employees who were
guarding the various exits from the food department . They said
plaintiff had not passed their way. Later Mr. Johnson said to
the plaintiff that he hoped they had not inconvenienced her an d
she was allowed to go. The total questioning upstairs and in the
office occupied about three-quarters of an hour .

The plaintiff is a slight, timid, delicate-looking woman . I find
that she was greatly upset by the incident . Her employer testi-
fied that even on the night of the 30th of August she was stil l
very excited about the whole occurrence .

I accept the plaintiff's evidence . On the other hand I see n o
reason for doubting the testimony of any of the defendant's
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witnesses. I think any contradictory answers that may have

been given by the plaintiff during the questioning was due t o
her excited state at that time . Apart from this the evidence i s
not materially in dispute. It was argued on behalf of the
defendant that stealing had been taking place in the store ; that

there was reason to believe persons were concealing themselve s
at the closing hour on the premises, remaining there through th e
night, mingling with the customers next morning and then
departing with stolen goods. It was submitted that defendant' s

employees were justified in thinking that the plaintiff had bee n
in the store all night for this purpose when she was seen there
before it was open for the day's business . I cannot accept this
view. At most the circumstance might put them upon enquiry .
It would not justify the steps taken after the plaintiff had tol d
Miss Peters bow she had entered the store and had proceeded
up-stairs . Miss Peters reported what the plaintiff had told he r
to the store detective . He had no grounds for doubting the
plaintiff's statement .

In my opinion the control and detention of the plaintiff wer e
unwarranted under the authorities . Winfield on Torts, 231 ;

Higgins v . Macdonald {1928), 40 B .C. 150 ; Conn v . David

Spencer Ltd. (1929), 42 B .C. 128 ; Cochrane v. T. Eaton Co . ,

[1936] 2 D.L.R. 513 ; Cannon v . Hudson's Bay Co. (1939) ,
54 B.C . 290. In all the circumstances of the case I fix th e

damages at $200 . The plaintiff will have judgment for this

amount and her costs.
Judgment for plaintiff.
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Executors and trustees--Claim against the estate—Counsel's advice—Settle- mar . 18, 19 ;
rent of claim by majority of executors—Payment of settlement from April 8 .
their own funds—Solicitor's costs in relation to settlement—Not pay -
able out of estate.

Charles Woodward, who died on the 2nd of June, 1937, left a will appointing

six executors, namely, two sons, two daughters and two of his employees .

Shortly after his death a claim was preferred against the estate by Mrs .

E . C . MacLaren, a grand-daughter of the testator and the only child o f

her deceased mother, who was a daughter of the testator . The claim
was based on a letter written by the testator to her mother in August ,

1907, and another letter she claimed was written to her by the testator

in April, 1932, but was lost. A reconstruction of the letter was made

by her, which she claimed contained in substance what was in the letter .

The letters purported to guarantee to her certain shares in the Wood -

ward Departmental Stores . Mrs. MacLaren intimated that failure to

settle would result in litigation . The four executors, other than the

two women, were disposed to settle rather than permit an action . They

sought counsel's advice and were advised that Mrs . MacLaren had no
enforceable claim against the estate. The two daughters of the testator
refused from the outset to recognize the validity of Mrs . MacLaren' s
claim. The said four executors continued negotiations and eventually

came to a settlement, the claimant's demands being paid personally b y

the two sons of the testator out of their own personal resources, the two

daughters in the meantime holding aloof and refusing to be a party
to it or ratify it in any way . Mrs. MacLaren then released all of her

alleged claims against the estate . On the settling of accounts th e

district registrar allowed as payable out of the estate of Charles Wood -

ward, deceased, solicitor's costs incurred by the four executors and

trustees of the estate in effecting settlement of the claim preferred by

Mrs . MacLaren, and on appeal by the two daughters of the testator th e

decision of the district registrar was sustained in the Supreme Court .
Held, on appeal, reversing the decision of MORRIsoN, C .J.S.C . (S. LOAN an d

O'HALLORAN, JJ .A . dissenting), that a majority of trustees, contrary to

the view of the minority and against the advice of counsel, entered

into a private arrangement of their own to effect a settlement, but i t

must be treated as a personal transaction throughout . They cannot

involve the estate or the appellants' interest in it . It is conceded that

respondents cannot compel the estate to reimburse them for thei r

personal outlay, that being so, on no principle can they be reimburse d

for part of that outlay, namely, the costs incurred .

APPEAL by Mrs . C. L. Smith and Mrs . M. C. Fisher from the
decision of MoRRIsoN, C.J.S.C. of the 28th of January, 1941 ,
affirming the decision of the district registrar at New West-
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minster respecting the passing of the accounts of the estate of
the late Charles Woodward . There were six executors an d

executrices of the estate, including the appellants Mrs . Smith
and Mrs . Fisher, who are beneficiaries . The four other executors ,
two of whom were sons of the deceased, incurred certain lega l

expenses in the settlement of a threatened action by a grand -

daughter of the deceased, whom the appellants from the outse t
refused to recognize as having a valid claim . The executors
claim they are entitled to be reimbursed out of the estate for lega l
services rendered them as such executors in settling the threat-

ened action without any cost to the estate.
The appeal was argued at Vancouver on the 18th and 19t h

of March, 1941, before MACDONALD, C.J.B.C., McQL"ARRIE ,
SLOAN, O'HALLORAN and MCDONALD, JJ.A .

Maitland, K.C. (J. L. Lawrence, with him), for appellants :
A grand-daughter of Charles Woodward, deceased, claiming a

share in the estate, threatened to bring action. The two appel-
lants Mrs. Smith and Mrs. Fisher, daughters of deceased, from

the outset refused to recognize the validity of the claim. They
were two of the six executors . The four other executors, two o f

whom were sons of deceased, brought about a settlement of th e

grand-daughter's claim, the two sons paying the amount settle d
upon out of their own pockets . In bringing about the settlement
they incurred certain legal expenses which they claimed shoul d

be paid out of the estate, amounting to $882 .30. He is solicitor

for the trustees who employed him and he has no direct claim
against the estate : see Staniar v . Evans. Evans v. Staniar

(1886), 34 Ch . D . 470, at p . 476. The costs must be properly

incurred : see Re Roemer, [1928] 3 D.L.R. 860 ; Lewin on

Trusts, 13th Ed., 473. An executor will not be allowed costs

of an unsuccessful action : see Re Dingman (1915), 35 O.L.R .
51 ; In re Beddoe. Downes v . Cottam, [1893] 1 Ch. 547 ; Re

Millard, [1924] 1 D.L.R . 805 ; Jones v. Toronto General Trusts

Corporation (1919), 17 O.W.N. 259 .
Collins, for respondents : A grand-daughter claimed $250,00 0

and if successful in an action might have been reduced to $78,000 .

The majority of the executors have power to compromise in face

of a threatened action against the estate : see In re Ilaughton .
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Hawley v . Blake, [1904] 1 Ch . 622, at p. 625 . They had powe r
to make a settlement under the Administration Act : see also
Williams on Executors, 12th Ed ., 602 ; Simpson v . Gutteridge

(1816), 1 Madd. 609 . Under what circumstances executors are
entitled to costs see Raser v. McQuade (1904), 11 B .C . 161 ;
Standard Trusts Company v . Police (1923), 32 B.C. 399 ;
Annual Practice, 1940, p . 1400 ; Sharp v . Lush (1879), 10 Ch .
D. 468, at pp. 470-1 ; In re Love. Hill v. Spurgeon (1885) ,
29 Ch. D. 348, at p. 350 ; Williams on Executors, 12th Ed. ,
1304 and 1308 .

Maitland, replied .

Cur. adv. volt.

8th April, 1941 .

MACDONALD, C.J.B.C. : Appeal from the judgment of the
Chief Justice of the Supreme Court sustaining a decision o f
the district registrar wherein he allowed, as payable out of th e
estate of Charles Woodward, deceased, certain solicitor's cost s
incurred by four executors and trustees of the estate in effecting
settlement of a claim preferred against it by one Elizabet h
Eleanor MacLaren . The latter's claim was based mainly on a
letter written by the late Charles Woodward to the claimant' s
mother on August 22nd, 1907. It purported to "guarantee" t o
her certain shares in the Woodward Department Stores, now
part of the estate, under certain conditions ; however, it is not
material to outline the basis of Mrs . MacLaren's demand. Six
executors and executrices were appointed to administer th e
estate, all beneficiaries ; four of the executors who settled th e
claim are respondents ; the executrices Cora Lillian Smith an d
Mary Catharine Fisher are appellants .

Mrs. MacLaren, through solicitors acting for her, threatened
to sue, or at all events intimated that failure to settle would
result in litigation, although no writ was in fact issued . The
respondents, comprising a majority of the trustees, were disposed
to settle rather than permit an action ; appellants, however ,

refused from the outset to recognize the validity of the claim .

Subsequently the four respondents sought advice of counsel .
Mr. C . H. Locke, I .C. upon the facts outlined to him advised in
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writing that Mrs. MacLaren had no enforceable claim against

the estate ; reasons for this opinion were given in detail.

Respondents, notwithstanding counsel 's advice and without

seeking directions, continued to carry on negotiations with th e

solicitors for Mrs. MacLaren and eventually settled the claim .

The terms are not material ; it is enough to say that a substantial

settlement was effected wholly dehors the estate ; in other words,

the claimant 's demands were met out of the personal resource s

of the individual respondents. Appellants in the meantime held
aloof, refusing to be a party to it, or to ratify it in any way .

True, as a term Mrs. MacLaren released all of her alleged claim s

against the estate ; appellants did not ask for this covenant, nor

for any other term in the agreement : they did not execute it as

one of the parties affected .

We have, therefore, a simple proposition ; a majority of

trustees, contrary to the view of the minority, and against the
advice of counsel, entered into, in so far as the estate is concerned ,
a private arrangement of their own to effect a settlement. I am

not criticizing the settlement nor respondents' conduct in effect-
ing it ; I merely say that if they wished—and they did—to
make a personal arrangement with a third party, using their ow n
funds in doing so and to settle a claim of this sort they might d o

so, but it must be treated as a personal transaction throughout .

The identical reasons that would justify payment out of th e
estate of the costs of such a settlement would also justify pay-
ment out of the estate of the consideration for that settlement .

Respondents could, without consulting the remaining trustees ,

make this personal arrangement ; no one could prevent them

from parting with their own funds to anyone with a good or ba d

claim ; they cannot however involve the estate or the appellants'

interest therein in the settlement by compelling them to pa y
part of the costs because gratuitously a condition was inserte d
that the estate should be released from any future claims . As

intimated, it is conceded that respondents cannot compel th e

estate to reimburse them for their personal outlays ; if that i s
so, on no principle can they be reimbursed for part of tha t

outlay, viz., the costs incurred ; the two items cannot be treate d

differently.
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This would appear to be the rational view to adopt . In the

absence of any binding authority to the contrary—and I hav e

not found any—I would give effect to it . I would allow the
appeal .

1VIcQuARRIE, J .A . : I agree with the Chief Justice that th e

appeal should be allowed .

SLOAN, J.A. agreed with O'HALLORAN, J.A .

O'HALLORAN, J.A. : The appellants are two of the si x

executors of the will of their father the late Charles Woodward.
The respondents are the other four executors, two of whom are
sons of the deceased and brothers of the appellants . The appel-

lants object to pay out of the estate some $882 .30, being the
legal costs incurred in securing an absolute release to the estate

of a very large claim made by their niece, a grand-daughter o f
the deceased. The claimant and the two appellants share th e
great bulk of the estate. The four respondent executors regarded
the disputed costs as properly payable out of the estate . They

were upheld both by the registrar and the learned Chief Justic e
of the Supreme Court.

The claimant grand-daughter in addition to her share unde r

the will, advanced a claim estimated to amount to somewher e
between $78,000 and $250,000 against the estate of the deceased .
It was based upon a letter alleged to have been given by th e
deceased to her mother (his daughter) in the year 1907 . Suit
was threatened. Counsel consulted by the executors expressed
the view on the facts before them, that the claim was unenforce-
able in law . So that the questions may not lose their distinction,
it should be said that counsel were asked to advise on the legality
of the claim and not upon the power of the executors to com-
promise the claim, or the liability of the estate for legal costs i n

procuring the release under discussion .

However, the two executor-sons of the deceased personally
paid their claimant niece the sum of $20,000 . In consideration

thereof and the adjustment by them of several other matters i n
which the deceased and his grand-daughter had been mutuall y
concerned, the claimant released the estate of the deceased and
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his six executors from all claims and demands whatever . This

settlement was approved by four of the executors, but the two

appellant executrices refused to acknowledge the release to th e

estate, which the settlement made possible. The release was of

distinct advantage to the estate . Without any payment out of

the estate, a complete release was secured from a very large clai m

upon which action was threatened .

It was of special advantage to the two appellants as bene-
ficiaries, since if the claim were successfully maintained in whol e
or even in part, or if a compromise should eventually result ,

their shares would be decreased accordingly . Even if the claim

were ultimately rejected by the Courts, the estate could no t
escape solicitor and clients costs in opposing it, in what could
reasonably be expectetd to be lengthy and expensive litigation.

The release also avoided the ventilation of family differences i n

the Courts . It would also appear from the substantial characte r
of the payment made by the two uncles, that these experience d

business men felt, that even if there were doubt in law as to th e

validity of the claim, yet there was sufficient merit in it to justif y

a compromise .

It seems to me, with respect, that the legal liability of th e

estate for payment of the claim, has been confused with it s

liability for legal costs incurred in securing its release from a

large and harassing claim without diminution of the estat e

assets . That important distinction is emphasized in paragrap h

3 (b) of the affidavit of Robert David Jordan Guy, a solicitor

in the office of Messrs . Collins, Green & Eades, solicitors for th e

respondents :
"3 (b) That after the dispute concerning the legal costs of the sai d

settlement had arisen he had interviewed Mr. C . H . Locke, K .C ., who had as

additional counsel for said four executors previously given a written opinion

that said Mrs . MacLaren's said claim was unenforceable and that at such

interview the said Mr. Locke had pointed out that his written opinion dealt

solely with the question of liability, that he had not been called upon t o

advise upon the question of settlement and that in his opinion the settlemen t

was decidedly for the benefit of the estate and that he was prepared to come

before the district registrar to so personally state if there should be any

necessity for it.

There can be no doubt that the settlement was decidedly for

the benefit of the estate, since that settlement did not cost th e
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estate a penny, and without it the release from a substantia l

and harassing claim upon which action was threatened could not

be obtained. In such circumstances I am satisfied that the legal
costs incurred in procuring the settlement which made the

release possible were properly incurred by the four respondent

executors. Consequently they should be indemnified out o f

the estate ; for as Lindley, L .J. said in In re Beddoes (1892) ,

62 L.J. Ch. 233, at 237 :
. . . a trustee is entitled as of right to full indemnity out of his trus t

estate against all his costs, charges, and expenses properly incurred ; . . .

The words "properly incurred " . . . are, in my opinion, equivalent to

"not properly incurred ."

As stated above there is no doubt that the securing of th e
release was of substantial benefit to the estate. Perusal of the
record before us leads undeniably to the conclusion that th e
settlement was entered into for the specific purpose of avoiding
expensive litigation and securing the release. The following

paragraphs are cited from the affidavit of William Mann, on e
of the respondent executors :

19. In an endeavour to prevent the estate of the said Charles Woodward,

deceased, from becoming involved in what promised to be a very expensive

lawsuit which it was feared would probably have been carried to either the
Supreme Court of Canada or the Privy Council at large expense th e

executors other than Mrs . Fisher and Mrs . Smith instructed the said F . Kay
Collins to try to avoid a lawsuit and to endeavour to effect a settlement in
consequence whereof a settlement was arrived at on or about the 7th da y
of December which provided for the payment by Messrs . W. C . Woodwar d
and P. A. Woodward to Mrs . MacLaren of the sum of $20,000 and the
assignment by both of them to Mrs. MacLaren of a 2/5ths interest valued

at approximately $5,800 in the estate of their late mother Mrs . Elizabet h

Woodward .

20. In compliance with the terms of the said settlement Mrs . MacLare n
gave a release to the estate of Charles Woodward, deceased of the claims sh e
had put forward . This settlement was carried through without any of th e
consideration therefor being paid for by the estate and as a result th e
threatened litigation has been avoided .

21. The said Mr . Collins in negotiating and carrying out this settlemen t

acted upon the instructions of the majority of the executors on behalf o f
the said estate for the purpose of conserving its assets and saving threatene d
heavy costs of litigation .

The facts as above set forth by William Mann are not seriousl y
contested . But even if there were a doubt whether the objec t
of the settlement was to obtain the release, nevertheless the sub-
stantial benefits resulting to the estate from it, should resolve
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that doubt in favour of the respondents to the extent at least of
indemnifying them from reasonable costs incurred for benefit s
received by the estate. In In re Beddoes, supra, Lindley, L.J .
said at p. 237 :

And in cases of doubt costs incurred by a trustee ought to be borne by
the trust estate, and not by him personally .

The settlement was referred to in argument as a "private"
arrangement. But it can hardly be so described when its main
purpose was to secure the release of the estate from a harassing
claim estimated to amount to $78,000 to $250,000, upon which
action was threatened. I agree with the learned judge below
that what the respondents did was very much in the interest o f
the estate, and consequently it is proper that the estate shoul d
pay their costs incurred for its benefit .

I would therefore dismiss the appeal .

MCDONALD, J.A . : This is an appeal from Moin isox, C.J .S.C .

who dismissed an appeal from Mr. Menendez, the registrar at
New Westminster, who allowed to the respondents as executor s
certain costs paid to their solicitors for arranging settlement o f
the claim of one Mrs . MacLaren against the estate of her decease d
grandfather, Charles Woodward. This claim the appellants, who
are residuary legatees as well as co-executrices, were advised by
their own counsel and by independent counsel was unenforceable .
They accordingly objected to the claim being recognized. There-
upon the two brothers Woodward, respondents, as executors pai d

Mrs. MacLaren $20,000 by way of settlement out of their ow n

funds. They declined, however, to pay their solicitor's costs of
arranging the settlement, and seek to have these disbursement s

by way of costs allowed to the executors out of the estate on th e

passing of their accounts . In my opinion the learned registrar

erred in making this allowance . I know of no ground either in

law or in reason which would .justify taking out of the appel-

lants ' purses money with which to pay the costs of arranging a

settlement of a claim which they considered invalid and whic h

through their counsel they had advised their co-executors they
would not recognize, at the same time stating that neither woul d

they pay any costs which might be incurred in arranging an y

settlement of such claim.
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So far as appears (and any lack of information is due to th e
respondents' failure to appear before the registrar) the settle-
ment in question was made to some extent at least for the benefi t
of the respondents Woodward themselves rather than for that
of the estate .

I would allow the appeal with costs here and below .

Appeal allowed, Sloan and O 'Halloran .

JJ.A. dissenting .

Solicitors for appellants : Maitland, Maitland, Remnant &
Hutcheson..

Solicitors for respondents : Collins, Green & Eades.

I14 RE WILLIAM C. R . DEGRUCHI'; DECEASED.

Will—Execution of—Not signed in usual place, but endorsed on back "Wil l
of" followed by the testator's signature—R .S .B.C. 1935, Cap . 308, Sec. 7 .

A testator procured a will form of one piece of paper folded in the middle .
It was printed in skeleton form, and on the back, when folded, were th e
words "Will of." He filled up the first page, and later in the presence
of two witnesses, signed his name on the back of the will under th e
said words "Will of ." The two witnesses signed their names in th e
usual place under the testimonium .

Held, to be in compliance with section 7 of the Wills Act, and probate wa s
granted .

APPLICATION for probate of a will . Testator having pro-
cured a will form consisting of one sheet of paper folded in th e
middle, printed in skeleton form on the first, second and third
pages and endorsed "Will of" filled it up on the first page alone
and then handed it to his wife whom he had named as sole bene -
fieiary and executrix and asked her approval . She replied tha t
it needed signing and witnessing which he said would be attende d
to later . He left the form with her . Four days later when tw o
old friends were with him he told them that be had decided t o
make his will and asked them to witness it . He then called t o
his wife to bring in " that paper" which she did, handing the
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form to him as he sat in his chair . The will was then com-

pletely folded so that the endorsement "Will of" on the back

was uppermost ; and under it, according to the positive evidenc e

of one of the witnesses, he then wrote his name . The other

witness said that at the moment he was looking at a paper and

could not be sure that he saw him write his name but he believe d

that the testator wrote his name as deposed by the first witness .

Testator then opened the will and folded it so that the printed

testimonium alone in the usual form was uppermost, and aske d

the witnesses to sign, which they did . Testator then said "Well ,

that's fine, " and immediately called his wife to whom he handed

the will, telling her that it was his will and saying "That's al l

fixed up ." Testator never signed in the usual place, or otherwise

than by the writing on the back. Heard by ROBERTSON, J. in

Chambers at Victoria on the 9th of April, 1941 .

Crease, P .C ., for the executrix : Section 7 of the Wills Ac t

covers this case. As to the evident intention of the testator se e

Cooper v . Bockett (1846), 4 Moore, P .C. 419, at 438. Testi-

monium clause imperfect . Testator ' s signature following thos e

of witnesses : la the Goods of Puddephatt (1870), L.R. 2 P .

& D. 97 ; In the Goods of S. P. Jones (1877), 46 L .J. P. 80 ;

In the Goods of Archer (1871), L.R. 2 P. & D. 252 .

ROBERTSON, J . : I consider that this case comes within sec-

tion 7 of the Wills Act, R.S.B.C. 1936, Cap. 308, and gran t

probate accordingly.

	

Application granted.
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Criminal law—Conviction by magistrate—Appeal to county court—Motio n

An accused was convicted under section 285 of the Criminal Code by a magis-

trate. On appeal to the county court a motion was made to quash th e

conviction for lack of evidence. The judge, after hearing argument an d

references to the depositions, although they were not proved, quashe d

the conviction. The Crown obtained an order in the Supreme Cour t

under section 130 of the County Courts Act, calling on the judge an d

the accused to show cause why the trial should not be proceeded with .

Held, that the hearing and granting of an application to quash is a hearing

and determination upon the merits . The judge did not refuse to exercise

his jurisdiction : the mistake, if any, was made while he was exercisin g

it . The application must therefore be dismissed .

APPLICATIOx to show cause why an appeal to the county

court from a conviction by a magistrate should not be proceede d
with under section 130 of the County Courts Act . Heard by
ROBERTSON, J . at Victoria on the 15th of April, 1941 .

Pepler, K.C ., D.A .-G., and Ajiltcc Leighton, for the Crown .
Gould, for accused .

Cur. adv. rult .

18th April, 1941 .

ROBERTSON, J . : The accused was convicted and sentenced o n
the 22nd of January, 1941, by the police magistrate in Alberni,
B .C., on a. charge of driving a motor in a manner dangerous to
the public, etc ., contrary to section . 28(, subsection ( of the Code .
His appeal to the county court came on for hearing on the 4t h
of March, 1941 . It is admitted the appeal "was lodged in due
form." Counsel for the Crown was prepared to call evidenc e
and proceed with the. trial . Before he could commence to do so ,
counsel for the appellant moved to quash the conviction on th e
ground "that there was no evidence, or insufficient evidence of a n
essential part or parts of the offence revealed in the deposition s
taken before the magistrate ." Counsel for the Crown oppose d
the motion submitting that it "was a trial de noro, that it was

REX v. McLEA1 .

	

S .C .

I94 1

to quash granted—Whether a hearing and determination on the merits April
15, 18 .

—Mandamus—Motion under section 1230 of the County Courts Act—

Criminal Code, nSec . 285—R .S.B .C . 1936, Cap . 58, Sec . 130 .
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the duty of the learned judge to hear the case on the merits an d
1941

	

that there was no power to quash the conviction in the manner

REx

	

proposed ." He further pointed out that the evidence would have

z•

	

to be heard again and that he had further witnesses to produce ;
MCLEAN

that the record of the magistrate had been written in longhand
Robertson, J . by him and was obviously not intended to be a full report of th e

evidence taken at the trial. After some argument the learned
county court judge held the motion to quash could be heard at

that stage of the proceedings . Extensive references then were

made to the depositions, although not proved in any way, an d

authorities were cited by both counsel . The learned judge

refused to hear further evidence and quashed the conviction . Sec-
tion 130 of the County Courts Act provides no writ of mandamus

shall issue to a judge for refusing to do any act relating to th e
duties of his office but any party may apply to the Supreme Cour t
upon an affidavit of the facts for an order calling upon such

judge, and the party to be affected by such act to show cause
why such act should not be done . It has not been suggested that

this section is not applicable to a charge under a section of th e
Criminal Code. I shall assume, without deciding, for the pur-
poses of the application, that it is.

The Crown obtained an order calling upon the learned judg e
and McLean to show cause why the trial should not be proceede d
with . Counsel for McLean now appears to show cause. Section

751 requires the Court to which an appeal is taken to hear an d

determine the matter of appeal.
It was submitted by the Crown that as there was no admissibl e

evidence before the Court there was no hearing and further tha t
if there were any variance between the charge as laid, and, th e
evidence adduced in support thereof, the accused, not havin g

supplied the proof required by section 753 of the Code, was
prevented by that section from taking advantage of this .

Counsel for the accused argues that the appeal was properl y
before the Court, that the judge commenced to hear it when h e
entertained the motion to quash and, that, assuming he was wron g

in considering the depositions, it was nevertheless a hearing o n
the merits even though the judge refused to hear the evidenc e
which the Crown was prepared to adduce . It seems to me clear
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the learned judge did not refuse to exercise his jurisdiction.

Indeed the Crown does not deny this but submits that h e
exceeded his jurisdiction when he considered the unproved

depositions. I think the following authorities dealing with

applications for a mandamus are applicable to the application

under section 130, supra, and support the submission on behal f

of the accused. The leading ease is The Queen v . Justices of

Middlesex (1877), 2 Q.B.D. 516 . There a person convicted by
a magistrate appealed to the Middlesex Sessions . The proceed-

ings commenced and on objection from the appellant that the
omission of certain words in the conviction made the convictio n

bad, the justices quashed the conviction . The Crown then move d
the Queen's Bench Division for a mandamus to the Sessions t o
hear the appeal on the ground they had refused to hear it on
the merits . Mellor, J. said at p. 520 :

. . . , for they have exercised their jurisdiction, and it is a cardina l

rule when jurisdiction is vested in magistrates or any body of men, whic h

they may exercise so long as they act within their authority, that howeve r

erroneously they decide, we cannot supervise their decision .

And Lush, J . at p . 521 said :
They returned, and they found the conviction bad on the face of it . That

is a decision upon the legal merits of the case . If they decided upon the

merits of the appeal, the legal merits, or the merits of the matters of fact,

we cannot order them to rescind that decision . We are not a Court of

Appeal from decisions of the magistrates, and, however erroneously they may
have decided, we have no power to interfere .

In Strang v. Gellatly (1904), 8 Can. C.C. 17, a county court
judge had quashed a conviction by two justices of the peace
under the Summary Convictions Act of British Columbia fo r
the breach of a highway regulation Act. In that case the Sum-

mary Convictions Act provided that notwithstanding any defec t

in the conviction or order the Court appealed to "shall . . .
hear and determine the charge . . . , upon the merits," etc.

The conviction was bad on its face. Under the section quoted i t
was argued the judge must hear the evidence and try the cas e
de nova in any event . The conviction was quashed. Irving, J. ,
to whom an application for mandamus was made, following th e
Middlesex case, supra, held that the Court had no power t o
interfere by mandamus, there having been a decision by th e
county court judge on the legal merits ; and that as the judge



276

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

s. c .
194 1

REX
V.

MCLEA N

Robertson, J.

had heard argument on the question and given a decision on th e
legal merits the Court had no power to decide or enquire whethe r
such decision was right or wrong . See also the following
authorities to the same effect : Rex v. County Judge of Frontenac
(1912), 25 Can. C.C. 230 ; Re Gross, [1930] 4 D.L.R . 299 ;
Rex v. Stacpoole, Re Zegil, [1934] 4 D.L.R . 666 ; Rex v . Koogo

(1911), 19 Can. C.C. 56 ; Rex ex rel . Curry v . Bower, [1923]
1 W.W.R. 1104 .

The Crown relies on Rex v. Dunlap (1914), 22 Can. C.C . 245 .
In that case the facts were that an appeal was taken to the count y
court against a conviction, by a police magistrate, for resisting
an officer in the execution of his duty . The appellant moved to
quash the conviction, citing among other cases, Strang v . Gellatly,

supra . The learned county court judge although he held the con -
viction was clearly bad, felt that he was bound by reason of sec -
tion 754 of the Code to hear and determine the charge and t o
refuse the motion. All the decisions I have mentioned agree
that it is the duty of the Court to which the appeal is taken t o
hear and determine the charge upon the merits . But they also
hold that hearing and granting the application to quash is a
hearing and determination upon the merits .

The Crown also relies upon Rex v . Olney (1926), 37 B.C . 329 .
That was a case of exceeding jurisdiction. The county court
judge had dismissed an appeal from a conviction by a justice o f
the peace before the accused pleaded guilty . He refused to allow
the appellant to call evidence to show she did not understand the
nature of the charge to which she pleaded guilty and did so i n
ignorance. The majority of the Court of Appeal held in so doing
he acted without jurisdiction . In the case at Bar the mistake ,
if any, was made while the learned county court judge was exer -
cising his jurisdiction.

I think the application should be dismissed with costs.

Application dismissed.
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REX EX REL. NELSON v. SAPORITO . s . c.
In Chambers

Criminal law—Defence of Canada Regulations (Consolidation) 1940—Con-

	

1941
viction under regulation 39C—Seizure and destruction on forfeiture of April 19,26.
articles—Legality of order under regulation 58 (4) .

Upon a conviction under regulation 39C of the Defence of Canada Regula-

tions (Consolidation) 1940, there must be a seizure under subsec-

tion (1) of regulation 58 before subsection (4) of regulation 58, whic h

provides for the destruction or forfeiture of seized articles, can be put

into force .

APPLICATION for a writ of certiorari. Heard by MANSON ,

J. in Chambers at Vancouver on the 19th of April, 1941 .

Hodgson, for the application .
Kirby, for the Crown.

Cur. adv. vult .

26th April, 1941 .

MANSON, J. : Motion on behalf of the applicant for a writ of

certiorari for the removal of an order made by a stipendiary

magistrate into this Court for the purpose of having the same
quashed.

The order in question was made on the 13th of March, 1941 ,

by Charles Nichols, Esquire, described in the notice of motion

as "A stipendiary magistrate in and for the county of Yale ,
Princeton, British Columbia." The applicant together with
four others was convicted by the aforementioned stipendiar y

magistrate on the 13th of March, 1941, under the Defence of

Canada Regulations (Consolidation) 1940, for that he was a

member of an illegal organization, to wit, Jehovah's Witnesses ,
contrary to regulation 39C (2) . At the beginning of the trial
Mr. Kirby read to the Court a letter dated 24th February, 1941 ,

addressed to him and signed by the Attorney-General for British
Columbia, instructing him to prosecute the applicant and certai n
others for a violation of regulation 39C . The letter concluded
with this paragraph :

And you are further authorized to represent me in an application to the
stipendiary magistrate at Princeton, B .C . for an order under regulation
58 (4) of the said regulations for the destruction of any or all of the articles
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seized in connection with the said case, following disposition of the charg e
In chambers under regulation 39C .

1941

	

Mr. Kirby, acting upon the instructions set out in the paragrap h
of the Attorney-General's letter above quoted, after the convic-
tion of the applicant applied to the magistrate for an order for
the confiscation of the car of the applicant and of certain articles

Manson, J. found in the car by the police, which articles and car were seize d
by the police . The application was made in open Court in th e
presence of the applicant and his counsel . The latter stated
that he wished to discuss the matter with Crown counsel befor e
the order was made. It would seem that the magistrate withhel d
the making of the order asked for to give an opportunity t o
counsel to confer . Counsel did confer after the magistrate ha d
risen and counsel for the applicant discussed with Crown counse l

the matter of the forfeiture of the motor-car to the Crown . Mr.
Kirby advised counsel for the applicant that he had no choice but
to carry out the instructions of the Attorney-General for con-
fiscation of all articles seized, including the car, and that h e
would enter the order accordingly . Both counsel then repaire d
to the office of the magistrate and counsel for the applicant state d
that he expected that none of the articles seized would b e
destroyed until the time had elapsed for an appeal from the con -
viction. The order was then drawn and left with the magistrat e
for signature and counsel for the Crown left with the magistrat e
a letter addressed to him, the body of which reads as follows :

As counsel representing the Attorney-General of the Province of Britis h

Columbia, I hereby consent to the destruction of all articles seized from th e

possession of any or all of the above accused and to forfeiture to the Crown

of the Essex Terraplane Sedan from the possession of the accused, Loui s

Saporito, as provided for under regulation 58 (4) of the Defence of Canada

Regulations (Consolidated) 1940 .

The order reads as follows :
THE ABOVE ACCUSED each having been found guilty and sentenced for being

members of Jehovah's Witnesses an illegal organization, under regulatio n

39C of the Defence of Canada Regulations (Consolidation) 1940 .

UPON THE APPLICATION and with the consent of J. O . C. Kirby, Esquire,

counsel representing the Attorney-General of the Province of British Colum-

bia ; AND 'UPON READING regulation 58 (4) of the said regulations :

IT Is HEREBY ORDERED that the Essex Terraplane Sedan (1934) Mode l

K23710 Number 31-799 registration Number 141142 Engine Number 5333 8

Serial Number 84238, in the name of, and seized from the accused Loui s

Saporito, be forfeited to the Crown, and that all other articles seized in thi s

RE X
V.

SAPORITO
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case be destroyed forthwith after expiration of the time allowed for appeal

	

S. C.

herein or after such appeal has been heard .

	

In Chamber s

C. Nichols (17/3/41)

	

194 1

Stipendiary Magistrate .

The motion to quash sets up some ten reasons for so doing. It

	

Rv
x

is unnecessary to deal with all of them . The relevant consent of SAPORIT O

the Attorney-General is "for the destruction of any or all articles Manson, J .

seized." The consent is not in the broad terms of subsection (4 )

of regulation 58. The consent of counsel representing the Attor-
ney-General is in a form more in conformity with the wording of

subsection (4) . The latter consent would probably suffice if th e

order were otherwise good .
It will be noted that the words "stipendiary magistrate" only

are used beneath the signature of Mr . Nichols. It is submitted
that the failure of the magistrate to disclose his jurisdiction i s

fatal. In view of the fact that Mr . Nichols in the applicant' s

notice of motion has been described as a stipendiary magistrat e

in and for the county of Yale, British Columbia, I think th e
submission fails.

It was submitted that the order ought to have been made i n

public. The hearing did take place in public . No new evidenc e

was submitted later to the magistrate . The discussion which
took place before him in his private office by both counsel ha d
nothing to do with the proposed order beyond, perhaps, arrangin g
that it would not be given effect to pending an appeal. I give no

effect to this submission .
An examination of regulation 58 disclosed that its purpor t

has been entirely misconceived in the proceedings taken . The
regulation authorizes a search warrant to search premises an d
persons found therein and to seize articles found in the premises
or on persons found therein which an officer of the law has reason-
able ground for believing to be evidence of a "war offence" com-
mitted or about to be committed . Subsection (4) is of no avai l
until there has been a seizure under subsection (1) of regulatio n
58. It does not appear that there was any search warrant in the
case at Bar . A conviction under regulation 39A is not a founda-
tion for a seizure nor yet for an order under regulation 58 (4) .
The seizure was illegally made .

The order of the magistrate will be quashed . There will be
no costs .

lto1ion granted.
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MANERY AND W. J. MANERY AND SONS GARAGE
v. KAMPE .

Damages—Plaintiff a dealer in sale of cars—Breach of agreement to pur-
chase a car—Subsequent sale of the car—Effect on measure of damages .

The plaintiff, who is a dealer in the sale of cars, entered into an agreement
with the defendant for the sale of a car at a certain price . On the ca r
being ready for delivery the defendant refused to accept and the plaintiff
brought action for $200 as damages for loss of profit on the sale of th e
car . Shortly after commencement of the action the ear was sold to

another purchaser for the same price. The action was dismissed .
Held, on appeal, reversing the decision of KELLEY, Co. J ., that in this type

of case the vendor is entitled as damages to the difference between th e

wholesale and retail price .

Mason 4 Risch Limited v . Christner (1920), 47 O .L .R . 52, applied.

APPEAL by plaintiffs from the decision of KELLEY, Co. J. of
the 1st of March, 1941, in an action for loss of profit on the sal e
of a Hudson motor-car sold to the defendant for $1,158 . This
price was after allowing the defendant $25 as expense mone y
for taking delivery of the car at Vancouver . The wholesale cost
of the car to the plaintiffs at Vancouver was $964 .14, makin g
a profit to the plaintiffs of $193 .86. A written contract for the
sale of the car by the plaintiffs to the defendant was entered int o
on the 17th of January, 1939, and a further agreement was
entered into on February 24th following, whereby the heater and
defroster were to be left out of the car and the purchase pric e
was reduced to $1,158 . Delivery was to be made on the 28t h
of February, 1939. The defendant refused to take delivery .
The plaintiffs issued a writ of summons on the 30th of March ,
1939 . They resold the car on the 7th of April, 1939, for $1,183 .
The action was dismissed.

The appeal was argued at Vancouver on the 27th of May, 1941 ,
before McQuARRuE, O'HALLORAN and MCDONALD, JJ .A .

McAlpine, K .C., for appellants : The loss of profits was
$193 .86 as between the wholesale and retail price. The car wa s
sold afterwards, but in the case of a seller selling the unaccepted
goods to another purchaser he would be merely satisfying an
order which would in any event have come to him . In this case

C. A .
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the seller's damages resulting from the breach may be measure d

by his loss of profit on the goods which the buyer refused t o

accept : see Halsbury's Laws of England, 2nd Ed ., Vol. 29, p .

192 ; In re Vic Mill, Limited, [1913] 1 Ch . 465 .

J. A. Maclnnes, for respondent : This was a contract for a
specific car. We cross-appealed for costs . They suffered n o

damage and we are entitled to the costs : see Cole v . Christie ,

Manson, and Woods (1910), 26 T.L.R. 469 ; Jackson v . Anglo -

American Oil Co., [1923] 2 K.B. 601 ; Civil Service Co-opera-

tive Society v. General Steam Navigation Company, [1903] 2
K.B. 756, at p . 765 .

The judgment of the Court was delivered by

MCDONALD, J .A . : It may be considered as fortunate that th e
Court finds itself able to reverse the judgment which KELLEY ,

Co . J . found himself so reluctant to enter . With due respect I

think the question does not admit of serious debate . The prin-

ciple to be applied is clearly stated by the learned authors of
Halsbury's Laws of England, 2nd Ed., Vol . 29, at pp. 190 and
192. The same principle is again stated by Middleton, J . in

Mason & Risch Limited v. Christner (1920), 47 O.L.R. 52, thi s
opinion being affirmed by the Court of Appeal on this phase o f
the matter : see 48 O.L.R. 8, at p. 11. In this type of case the
vendor is entitled as damages to the difference between the whole-
sale and retail price.

As to the suggestion of responden t's counsel that on this appea l
we can only order a new trial, the answer is to be found in th e
decision of this Court in Cudworth v . Eddy (1926), 37 B .C. 407 ,
where MACDONALD, C.J.A. said at p . 409 :

Should a new trial be ordered? In the Supreme Court a non-suit is a
judgment on the merits . When a defendant asks for and gets a non-suit i n
the county court or judgment in the Supreme Court on the ground that the

plaintiff has failed to make out a case and this is reversed, a new trial i s

not generally ordered. It is as if he had said, "I do not want this trial to

go any further, I am prepared to stand on the failure of the plaintiff to mak e

out his case ." Then if it is afterwards found on appeal that the plaintiff

has made out a case, the Court of Appeal will not usually grant a new trial.

It is in the discretion of the Court to say whether we shall grant a new tria l

or not . This is a case in which the discretion of the Court should not b e

exercised in favour of a new trial, since I am convinced that the onl y

defence was the alleged want of a licence .

281
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The matter is further covered by the Court of Appeal of
Ontario in Martin v. C.P.R., [1932] 4 D.L.R. 191 .

The appeal is allowed. Judgment will be entered for th e
appellant for $198 .86, with costs here and below .

Appeal allowed .

Solicitor for appellants : C. F. R. Pincott.

Solicitor for respondent : H. W. McInnes .

C. A .

	

REX v. KISHEK SINGH .
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April 28,
29 Criminal lawn—The Opium and Narcotic Drug Act, 1929—Possession of

poppies—Crown's case closed—No evidence of proclamation of 193 8
amendment to Aet—Motion for discharge of accused refused—Cas e
reopened—Evidence of proclamation allowed in—Appeal .

The appellant was tried, charged with possession of opium poppies under the

1938 amendment to The Opium and Narcotic Drug Act, 1929 . Th e

prosecution closed its case but did not put in evidence a proclamation by

the Governor in Council bringing the 1938 amending statute into force .

Counsel for the defence then moved that the appellant be discharged

from custody. The learned judge refused the motion on the grounds :

(1) He had searched the Canada Gazette and found the amending

statute there proclaimed ; (2) this coupled with his bringing the Gazette
into Court as he did on delivery of judgment, was evidence that th e

statute was in force, although the Gazette had not been produced i n

evidence by the prosecution ; (3) by reason of (1) and (2) it was hi s

duty to take judicial notice that the statute had been proclaimed . Hav-

ing so refused the motion, the learned judge then permitted the prosecu-

tion to reopen its case to put in the Canada Gazette . The appellant was

convicted .

Held, on appeal, affirming the conviction by ROBERTSON, J . (O'HALLORAN ,

J.A . dissenting), that the trial judge may, in the interests of justice, on

the application of Crown counsel, reopen the case to repair an omissio n
of proof, when no possible prejudice to the accused could occur .

APPEAL by accused from the conviction and decision of
ROBERTSON, J. and the verdict of a jury, at his trial at the Spring

Assize at Victoria, on the 10th to the 12th of March, 1941, on a
charge of having in his possession a drug, to wit, portions of th e
opium poppy other than the seed . On the trial, after the Crown
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had closed its case, counsel for the defence moved that the appel -

lant was entitled to be discharged on the ground that the prosecu-

tion had closed its case but did not put in evidence a proclamation

by the Governor in Council bringing the 1938 amendment to Th e

Opium and Narcotic Drug Act, 1929, into force . The learned

judge refused the motion for reasons stated in the head-note .

He then permitted the prosecution to reopen its case to put i n

the Canada Gazette .

Davey, for the Crown.

Henderson, for accused.

ROBERTSON, J . : Yesterday afternoon the Crown closed it s

case. The prosecution of this case is under The Opium an d

Narcotic Drug Act, 1929 . That Act was amended by chapter 9 o f

the Statutes of Canada, 1938 ; but the operation of the Act was

suspended. Section 9 of the last-mentioned Act, that is the Ac t

of 1938, added clause 9 to the Schedule to the Act, and thereby,

when the Act came into force, made it an offence to have th e

opium poppy in one's possession. However, as I have said, th e

coming into force of that Act was suspended by section 11 which

provides that the Act shall come into force upon a date to be

fixed by the proclamation of the Governor in Council . The

Crown closed its case without proving the Crown's proclamatio n

Mr. Henderson then raised the objection that there is no proof

that the 1938 Act is in force, and if there is no proof of course

the prosecution goes by the board .

However, counsel for the Crown relies upon section 18 of the

Canada Evidence Act, which says, "Judicial notice shall b e

taken of all public Acts of the Parliament of Canada without suc h

Acts being specially pleaded." Mr. Henderson refers to section

1128 of the Code, which provides that no order or conviction

made by any justice or stipendiary magistrate shall be quashed ,

and so on, by reason of any objection that evidence has not been

given of a proclamation of the Governor in Council . And sub -

section 2 says that such proclamation shall be judicially noticed .

Mr. Henderson says that shows that a judge of the Suprem e

Court cannot take judicial notice of a proclamation but a
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justice or stipendiary magistrate may do so . I have not had tim e
to consider that section .

However, I have found direct authority on this point . I refer
to pp. 38-9 of Craies on Statute Law, 4th Ed . :

The Supreme Court of the United States takes judicial notice of the
statutes of all the States. The principles to be adopted by the judges, i n

case of any doubt arising, are thus stated by Fuller, C .J . in a manne r

which seems equally applicable to British Acts :—"On general principles, the

question as to the existence of a law is a judicial one, and must be s o

regarded by the [Federal] Courts of the United States . This subject was

fully discussed in Gardner v . Collector (1867), 6 Wall . 499 . After examin-

ing the authorities, the Court in that case lays down the general conclusion

( ` on principle as well as authority') that `whenever a question arises in a

Court of law of the existence of a statute, of the time when it took effect, o r

of the precise terms of a statute, the judges who are called upon to decide i t

have a right to resort to any source of information which, in its nature, i s

capable of conveying to the judicial mind a clear and satisfactory answer to

such question, always seeking first for that which in its nature is mos t

appropriate, unless the positive law has enacted a different rule" '

Now that lays down the clear and distinct principle on whic h

a judge must proceed. The judge taking judicial notice doe s
not act on the evidence at all ; that is something he must d o

himself. It is his duty to look at the statute and to say whether

the statute has taken effect . I turn to the statute of 1938,
which I find in the copy of the Canada Statutes, and I find

at the end of chapter 9, which is The Opium and Narcotic Dru g
Act, 1929, Amendment Act, 1938, that this Act is "printed by

Joseph Oscar Patenaude, I .S .O., Law Printer to the King' s
Most Excellent Majesty." Under the Evidence Act, of course ,
that is evidence or proof at once of the existence of the statute .

Then I find section 11 which says the Act is not to come int o

force before a proclamation ; and I look for the proclamation,
and I find it in the Gazette which is now produced . And that

copy of the Gazette is evidence by reason of section 21 of the

Canada Evidence Act . Therefore, I find there was an Act, and

I find the Act has been properly proclaimed .

[Henderson : Before continuing, I wish to raise a point ,

referring to that case quoted in the United States ; there is no

mention there of proclamation ; it is all an Act . ]

Mr. Henderson, I have heard you ; and I drew your attention
particularly to the language.
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[Henderson : The language is there the date of the Act or th e

date it came into force ; that date of it coming into force mus t
be in the Act itself and not in the proclamation such as there i s

here . That is my contention, it must be in the Act. For instance,

an Act might be passed this year, not to come into force unti l
say the 1st of July next year ; and that is done in cases wher e

there are certain things that the public should have notice o f

before stringent application is made of the terms of the Act .

That does not cover this particular case, that United States case ,

at all ; because it covers the case just as suggested and nothin g
more. When you come to a proclamation you come to a docu-
ment just like a by-law which must be proved as a by-law i s
proved in Court. It is there in the statute which says so . ]

I do not think language could be clearer. The Court lays down
the general conclusion, that whenever a question arises in a
Court of law of the existence of a statute, of the time it took
effect—now that is what I have got to find out, whether thi s
statute is in existence and has taken effect ; and it can only
take effect by reason of a proclamation passed under section 1 1
—whenever a question arises in a Court of law of the existenc e

of a statute, or the time it took effect and so on, then I have to go
to every possible legal source to find out . I have no doubt at all
then that it is my duty to take judicial notice that this statute

came into effect on the 1st of August, 1938 .

In this case the Crown has asked that it be allowed to reope n

its case . If this were a case where the evidence, sought to b e

introduced, could be disputed, I would consider very carefull y

and very seriously whether I would allow it. But in this case

there can be no controversy at all. Counsel made a slip in no t
proving the proclamation, perhaps ; I do not say he did, fo r

perhaps he had a right to rely on judicial notice ; but, in my

opinion, it is a case where I should allow the Crown to reopen

to put in the Gazette .

From this decision the accused appealed . The appeal was

argued at Victoria on the 28th and 29th of April, 1941, befor e

MACDONALD, C .J.B.C., MCQUARRIE, SLOAN, O 'HALLORAN and

MCDONALD, M.A.
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Henderson, for appellant : The original Act of 1929 does no t
mention poppies . Possession of poppies was made an offence b y
the 1938 amendment to the Act. Section 11 of the amendmen t
provides that the Act shall come into force upon a date fixed by
proclamation . The case was closed before the proclamation wa s
proved . A statute is not a statute until it is proclaimed . The

case was reopened and proof of the proclamation was allowed in .
The learned judge followed an American case and held he coul d
take judicial notice of the statute, but see Archbold's Criminal
Pleading, 30th Ed., 420 ; Dupays v. Shepherd (1698), 12 Mod .
216 ; Van Omeron v . Dowick (1809), 2 Camp . 42 ; Rex v . Wong
On and Wong Gow (1904), 10 B .C. 555 ; Mews' Digest, 2nd
Ed., Vol . 6, p . 1472 ; Halsbury's Laws of England, 2nd Ed. ,
Vol . 6, pp . 600-1 ; Reg. v. Frost (1839), 4 St . Tri . N.S. 85, at
p . 386 . There is not an act upon which he can be found guilt y
on the evidence . It is a question of jurisdiction and we wer e
entitled to judgment when the case closed . That the learned

judge may not take judicial notice of the proclamation see Rex

v. Harsham. Ex parte Pelhick Lawrence, [1912] 2 K.B. 362 .

Davey, for the Crown : No injustice is done in reopening the

case : see Rex v. Harsh (1940), 55 B.C. 484 ; Rex v. Day

(1940), 27 Cr . App. R. 168 . Where an injustice would be don e

then the evidence is not allowed : see Rex v. Crippen (1910) ,

5 Cr . App. R. 255 ; Rex v. Sullivan, [1923] 1 K.B. 47, at p . 58 ;

Rex v. Foster (1911), 6 Cr. App. R. 196 ; Rex v. Brixton Priso n

(Governor) Ex parte Servini, [1914] 1 K.B. 77 ; Rex v .

Gregoire (1927), 60 O.L.R. 363 ; Rex v. Remnant (1807), Russ .

& Hy. 136 ; 168 E.R. 724 .

Henderson, replied .

MACDONALD, C.J.B.C . : I would dismiss the appeal . We are

concerned with a simple point, viz ., whether or not the Crown

having inadvertently omitted to prove in the course of its case ,

and before closing it, as an essential element, a proclamation

bringing an Act into effect, the trial judge may on application o f

Crown counsel reopen it to repair that omission under condition s

where no possible prejudice to the accused could occur . There
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is, with deference, no doubt in my view that this simple cours e

may be followed . On no principle or authority, having regar d

to the facts, can such a course be questioned as illegal or non -

permissible .

No question ofjurisdiction, as appears to be suggested, arises.
There was jurisdiction to enter upon the trial of the charge an d
of course to proceed with it to a final conclusion. The Act as it

existed at the date of the trial made it an offence to have popp y

in the possession of the accused . It was necessary, however, a s
part of the Crown's case, to prove the proclamation : that was
part of the proof—simply an item of evidence necessary to sho w
that the Act was in force . That evidence was provided when th e
trial judge reopened the Crown's case ; it was resumed just as i f
it had not been closed. The proof was furnished therefore in the

Crown's case after which the defence, if there was any, coul d
be heard .

As stated, the omission was inadvertent : a mere matter of
formal proof of a cursory character was adduced and a deficiency
supplied without prejudice to the accused in the slightest degree .

I might add we are not dealing with an application to reope n

the Crown's case after the conclusion of the whole case or afte r
the defence was closed . I confine my decision to our own facts ,
viz ., reopening at the stage indicated to permit formal proof o f
a matter beyond controversy .

MOQITARRIE, J.A . : After further consideration of the

authorities relevant to this appeal I have come to the conclusion

that I must agree with the majority of the Court that the appea l
should be dismissed . As I understand it in view of the decision

arrived at it is unnecessary for us to deal with the question of

whether or not the Court should take judicial notice of a
proclamation such as was required here to bring the statute int o

effect . That involves a rather difficult point of law and may not

be free from doubt .

The learned trial judge reopened the case and allowed th e

Crown to prove the proclamation after which counsel for the
defence and counsel for the Crown addressed the jury and the



288

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

C . A .

194 1

REx
V.

KISHEN
SINGH

appellant was convicted . There was no suggestion that the Court
had no jurisdiction to try the charge or that after the proclama-
tion was proved the offence was not fully established . It there -
fore resolves itself into a pure question of procedure as to whic h
the trial judge had a discretion which he exercised properly an d
which we should not interfere with .

SLOAN, J.A . : In my view the appeal should be dismissed .
Because of Rex v. Gregoire (1927), 47 Can. C.C. 288, a judg-

ment of the Court of Appeal of Ontario, it is clear that a tria l
judge has the discretionary power to permit Crown counsel to
call further evidence after he has closed the case for the prosecu-
tion. That discretion when exercised before the accused has

entered upon his defence is subject to the limitation that its
exercise must be in the interests of justice and the accused b e
not prejudiced thereby . When at a later stage of the case, that
is to say, after the defence has given its evidence, then as wa s
held by this Court in Rex v. Marsh (1940), 55 B .C. 484, follow-
ing Rex v . Day (1940), 27 Cr . App. R. 168, the discretion ought
not to be exercised except in a case where some matter arise s
ex improviso which no human ingenuity could have foreseen .
In this case Crown counsel closed his case without proving th e
relevant proclamation. Upon the point being raised by Mr .
Henderson, Crown counsel submitted that the Court could tak e
judicial notice of the proclamation. Alternatively he applied to
reopen his case to prove the proclamation . This last suggestion
was acceded to by the learned trial judge, the ease was reopene d

and the proclamation thereupon properly proved. To my mind

that course of procedure was a proper exercise of discretion
within the principles of Rex v. Gregoire, i.e ., it was in the
interests of justice, and the accused not having entered upon hi s

defence was not prejudiced thereby .

O'HALI,oRAN, J.A. : In 1938 The Opium and Narcotic Drug
Act, 1929, was amended to make it an offence to cultivate,

gather or produce any opium poppy as there described . But by

section 11 of that amendment, being Cap . 9, Can. Stats . 1938 ,

the amending statute was not to come into force until a date t o
be fixed by proclamation of the Governor in Council .
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The appellant was brought to trial at the 1941 Spring Assiz e

in Victoria charged with "possession" of such opium poppie s
"against the form of the statute in such case made and provided . "
The prosecution closed its case but did not put in evidence a

proclamation by the Governor in Council bringing the 1938

amending statute into force . The only way in which the Cour t
could be informed judicially that the statute was in force wa s
by evidence of its proclamation forming part of the Court recor d
in the case made by the prosecution. In the absence of such
evidence in the case made by the prosecution, possession of suc h
opium poppies could not be an offence . And obviously the Cour t

could have no jurisdiction to hold or try a man for something
which did not constitute an offence .

Therefore the appellant was entitled to be discharged from
custody at the close of the case for the prosecution . Counsel for the
defence moved accordingly. The learned trial judge then refused

the motion and permitted the prosecution to reopen its case to pu t
the proclamation in evidence . Counsel for the appellant imme-
diately expressed his intention to appeal and stated he was not
going to call any evidence . The appellant was convicted . When
the appeal was dismissed I stated I would hand down written
reasons in support of my dissent . I cannot agree that the reopen-
ing was discretionary because of inadvertence of the prosecutio n
to put the proclamation in evidence before the close of its case .
I cannot agree that want of jurisdiction is a matter of expediency
to be dismissed as a mere technical objection.

In the language of Darling, J . in somewhat analogous circum-
stances, when speaking for the Court of Criminal Appeal in
England in Tyrrell v . Cole (1918), 120 L.T. 156, 158, I consider
the proceedings "were bad from the first. They violate an impre-
scriptible right of the British subject ." Inadvertence was not
relied on by counsel in this Court ; and certainly the learne d
judge appealed from did not base his decision upon that ground .
In any event as jurisdiction was the determining issue raised by
counsel for the appellant it could not be affected by inadvertenc e
of judge or counsel .

Counsel for the appellant directed his case to jurisdiction i n
definite and unequivocal fashion . He contended there was no
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jurisdiction to try appellant, because in absence of evidence of

the proclamation the appellant was not charged with an offenc e

known to our law ; and that being so, once the prosecution ha d

closed its case, the learned judge should have dismissed the pro-
ceedings as a nullity ; it was coram non judice . In the language

of Lopes, L.J . in Farquharson v . Morgan (1894), 63 L .J.Q.B.

474, at p . 477 it was
a want of jurisdiction of which the Court is informed by the proceedings

before it, and which the judge should have observed, and a point which he

should himself have taken .

The learned judge did not however "observe the want of juris-
diction" and "himself take the point . "

Let us examine the course the learned judge pursued as-h e

explains it in his reasons for dismissing the motion . Upon

reserving judgment he first turned to the 1938 amending statute .

He says [ante, p . 284] :
-Under the evidence Act, of course, that is evidence or proof at once of the

existence of the statute . Then I find section 11 which says the Act is no t

to come into force before a proclamation ; and I look for the proclamation ,

and I find it in the Gazette which is now produced [by the learned judge] .

And that copy of the Gazette is evidence by reason of section 21 of the

Canada Evidence Act . Therefore, I find there was an Act, and I find th e

Act has been properly proclaimed .

Thus far it would seem that the learned judge based his find-

ing that the statute was in force upon the ground that his actio n

in bringing the Canada Gazette into Court containing a copy of

the proclamation, in the course of giving his decision upon th e

motion to dismiss for want of jurisdiction, was a production

of that proclamation in evidence within the meaning of sec-

tion 21 of the Canada Evidence Act . If he was right it ends

the case . But in my view at least, the word "evidence" in sec-

tion 21 with all that the term implies renders such a proposition

untenable. In Rex v . Yee Clan, [1929] 1 D.L.R. 194, Bigelow,

J. of the Saskatchewan King's Bench, quashed a conviction for

a violation of the "Special War Revenue Act, R .S.C. 1927, Cap .

179, and amendments and regulations made thereunder" in th e

following circumstances .

The offence there charged was not an offence under the Act ,

but under Regulations made by the Minister pursuant to the Act .

The Regulations were in the possession of counsel for the prose -
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cution during the trial and available to the accused, but were not
put in evidence. Bigelow, J. in quashing the convictions said
at p. 196 :

Counsel argues that he did produce a copy of such regulation by having i t
in his possession during the argument . I cannot find any authority on th e
interpretation of the word "production" in such a phrase, but I woul d
consider that it means that it must be produced as evidence and made par t
of the record of the Court .

That is supported by decisions of the Court of Criminal Appea l
in England in Duffin v . Markham (1918), 8S L.J.K.B. 581
(Bread Order by Food Controller under Defence of the Realm
Regulations) and Tyrrell v . Cole (1918), 120 L.T. 156 (Direc-
tions under Dried Fruits (Distribution) Order 1918) .

It is also supported in Scottish Court of Judiciary in Todd v.
Anderson, [1912] S .C. (J.) 105 (Regulations to Army Act ,
1881) . Bigelow, J . proceeded at p. 196 :

It might be that there was some valid objection to the document produced .
Surely accused's counsel should have a chance to object to it! See Reg . v.
Wallace (1866), 10 Cox, C .C . 500 .

When he looked at the 1938 statute the learned judge appealed
from was constrained by its very terms to conclude, not as he
did that it was in existence, but that he could not take judicia l
notice of it as an existing public statute, unless legal evidence o f
its proclamation was put in by the prosecution as part of th e
Court record. The statute told him in direct effect, that upon
the evidence before him, he had no jurisdiction to try the appel-
lant . That is to say in the language of Lopes, L .J. in Farquharson
v . Morgan, supra, he was informed by the proceedings before him
of his want of jurisdiction.

He could not know judicially that the statute was proclaime d
unless that fact was properly in evidence . Reading the proclama -
tion in the Canada Gazette as he did could not make it evidence .
Whether the statute was in force or not was an evidential fact .
The proof thereof could not be dispensed with unless judicia l
notice could be taken of the proclamation . But as will be shown
that is not permitted by section 21 of the Canada Evidence Act .
For unless and until the proclamation was produced in accord-

ance with the rules of evidence, he could not act judicially on th e
assumption that the statute was in force, or act in anticipation o f
evidence of its proclamation being presented . It is fundamental
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that a judge must decide upon the evidence of the facts befor e
him. He is not permitted to decide on his personal knowledge
of those facts . He is a judge and not a witness. The observa-
tions of Cockburn, C .J., and Field, J ., in The Queen v. Adamso n
(1875), 45 L.J.M.C . 46, on the necessity of magistrates deciding
"only on the evidence before them," apply with equal aptitud e
to judges of the superior Courts .

There are certain things of which a judge may take judicia l
notice, but the proclamation of a statute is not one of them. It
must be proven in evidence or perhaps, one should say, it proves
itself when put in evidence. The legal existence of the 193 8
statute in his Court depended upon the evidence of its proclama -
tion, as an essential to his jurisdiction to try the appellant .
Instead of regarding the 1938 amendment as an existing statute ,
is was with respect on the contrary his duty in the absence of
evidence of its proclamation, to regard it as not in existence. But
he could not consider the proclamation judicially unless and
until it was put in evidence before him as part of the case for
the prosecution, in the manner which Parliament in its wisdo m
does not permit the Courts to alter. But by following the cours e
stated, he did in fact take judicial notice of the proclamation .
For the learned judge said :

Now that is what I have got to find out, whether this statute is in exist-

ence ; and it can only come into existence by reason of a proclamation passe d

under section 11—whenever a question arises in a Court of law of the exist-

ence of a statute, or the time it took effect, and so on, then I have to go to

every possible legal source to find out . I have no doubt at all then that i t

is my duty to take judicial notice that this statute came into effect on th e

1st of August, 1938 .

His reasoning in effect is this : although I cannot take judicia l
notice of the proclamation yet I must of the statute ; but I can-
not take judicial notice of the statute unless I first take judicial
notice of the proclamation . The answer is that the 1938 amend-
ment could not be a statute in existence until proclaimed . And
as the learned judge could not be informed of its proclamation
except by proper evidence, he could not take judicial knowledg e
of the 1938 amendment as a statute in existence until its
proclamation was put in evidence before him . McPhee v. Cana-

dian Pacific Ry. Co . (1915), 22 B.C . 67, upon which the learned
judge relied does not support his conclusion . The reasoning
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underlying the dictum of Irving, J .A. in that case appears in
Underhill v . C.N.R . (1915), 8 W.W.R. 271, the decision of the
Manitoba Court of Appeal which is referred to therein .

The Manitoba Court held that as publication of an order made
by the Railway Board was not mandatory but discretionary
under section 31 of the Railway Act, the order could be proved
by filing a certified copy, which had been done . No such ques-
tions arise here. However, I have found a decision of the
Manitoba Court of Appeal to support the conclusion reached b y
the learned judge, although I must say, with the highest respec t
for that Court, I am unable to follow it for reasons presentl y
stated. It is Rex v. Wagner, [1931] 4 D .L.R. 761. In that cas e
immediately after the testimony for the prosecution had been
closed and before adjudication (no mention is made of a motio n
to dismiss), counsel for the Crown asked the magistrate to reserve
counsel's right to produce an order in council showing that th e
Act was in force. And at p. 762 :

The magistrate answered in the negative and counsel then said : "You wil l
take judicial notice of it?" And the magistrate answered, "Yes. "

In giving his judgment a week later the magistrate said,
p . 762 :

" . . . the only point I had any difficulty with was whether the Ac t
was actually in force . Evidence was not produced . . . , as to whether
the Game and Fisheries Act had come into effect . I found however, that th e
proclamation had actually been issued and the Act was in force and tha t
disposed of the difficulties there so far as I was concerned, . .

The Court of Appeal upheld the magistrate on the ground tha t
the purpose of section 10 of the Manitoba Evidence Act (simila r
in effect to section 21 of the Canada Evidence Act) requirin g
production of the Manitoba Gazette was merely to simplify
proof of proclamation, and did not limit the means by which a
judicial officer may officially become acquainted with the law ,
for on the day fixed for the coming into force of the statut e
everyone was bound to take notices of it even the accused and
that extended to the magistrate .

If the reasoning of that decision is to govern, then the Court s
would be required to take judicial notice of every order an d
regulation made or issued by the Governor in Council or by any
minister or head of any department of the Government of
Canada (vide section 21), whether published in the Canada
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Gazette or not . Truly a demanding task. The Courts would

then take judicial notice of all such orders and regulations with
their periodical amendments and additions, and act upon them
as law, without opportunity to counsel of objecting to thei r
admissibilty, or questioning their legality or applicability . The

historic distinction between a public Act of Parliament in force
at its passing and a proclamation of the Executive cannot b e
overlooked. In Gardner v . The Collector (1867), 6 Wall . 499 ,
Miller, J . in giving the opinion of the Supreme Court of the
United States, at p . 510, cited the following from 4 Co . Inst . 26 :

Every one is bound to take notice of that which is done in Parliament :

for as soon as the Parliament bath concluded any thing, the law intends ,

that every person bath notice thereof, for the Parliament represents the
body of the whole realm : and therefore it is not requisite that any proclama-

tion be made, seeing the statute took effect before .

In the present case the statute itself required its proclamation ,
thereby taking it out of the general rule above set forth. Thi s
distinction was not recognized in Rex v. Wagner, supra.

The effect of Rex v. Wagner (which concerned a Provincial
statute) if its reasoning governed here, would be in practical
effect (1) to repeal section 21 of the Canada Evidence Act, an d
(2) to widen the meaning of "public Acts" in section 18 thereof
to include proclamations, orders and regulations referred to i n
section 21 . I am satisfied that sections 18 and 21 of the Canada
Evidence Act do not permit the interpretation given them b y

Rex v. Wagner . In Duffin v . Markham and Tyrrell v. Cole,

supra, the Court of Criminal Appeal in England made it clear

that judicial notice could not be taken of the orders there con-
sidered. In Tyrrell v . Cole, the prosecution put in evidence
the Dried Fruits (Distribution) Order 1918 together wit h

what was described in the case stated as an "official print" o f

certain directions issued by the Ministry of Food in pursuanc e
of that order . The controversy centred upon the "official print "

which had been simply handed into the Court. By section 6 of

the order (p . 157),-
Any direction purporting to be given pursuant to this order or heade d

Dried Fruits (Distribution) Order 1918 shall, unless the contrary be proved ,

be deemed to be prescribed or given pursuant to this order .

One would think that was pretty strong ground for judicia l

notice . Yet Darling, J., speaking for the Court, after saying the
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"official print" should have been proven by a copy of the Gazette, C . A .

described the proceedings as "bad from the first" as "They [vio - 194 1

lated] an imprescriptible right of the British subject ."

	

In The REx
queen v . Lowe (1883), 52 L.J.M.C . 122, the Court for Crow n
Cases Reserved (Lord Coleridge, C.J., Pollock, B., Manisty ,
Lopes, and Stephen, JJ.) quashed a conviction of a bankrupt
under the Fraudulent Debtors Act, 1869, because there was pro-
duced in evidence, not the entire London Gazette but only a page
of what appeared to be the London Gazette containing the
material advertisement. The page in question was produced from
the file of bankruptcy proceedings under the seal of the count y
court . It was quite evident not one of the five judges considere d
it his duty to make a personal examination of the London Gazett e
to ascertain if the page in question was actually contained i n
the Gazette.

In the Scottish case of Todd v . Anderson, supra, the appellant
was convicted of failing to attend military drills contrary to a
statute to which section 163 of the Army Act, 1881, had been
made applicable for the purposes of evidence . The applicable
regulations under the Army Act were not put in evidence . The
conviction was quashed because those regulations were not pro-
duced in evidence ; Lord Salvesen said at p . 108 :

. . . although the Regulations prove themselves, it is a very differen t

thing to say that they need not be produced in the course of the evidence ,
but may be referred to, as you refer to a statute, at any time after th e
evidence has been closed, for the purpose of convincing the Court that a
statutory offence has been committed .

And further at p . 108, which has a bearing upon a remark by th e
learned judge that the trial had proceeded on a basis that th e
1938 statute was in existence :

It is admitted here that without the Regulations the prosecutor canno t

succeed . It was contended . . . that, as the Regulations had been

referred to in the evidence, they must be held to have been embodied in th e

evidence, and that they were practically produced. Well, I think it was

Lord Halsbury who once said, that if you say that a thing has been "prac-

tically" done, you mean that it has not been done at all .

But the question of jurisdiction may be raised under a plea of
not guilty. And of course jurisdiction cannot be waived .

Lord Guthrie and Lord Dundas agreed. The former made an
observation at p . 109 which seems to apply here aptly, and to
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clarify in a few words the problem of judicial notice as it affect s

proclamations in relation to statutes :
I rather think that what took place was probably due to a failure t o

detect the difference between a document which proves itself and a docu-

ment which, like a statute, not only proves itself but does not require to be

put in evidence.

If the Dominion Parliament had intended that judicial notice

should be taken of the proclamation of a statute, one would expec t

a similar section in the Canada Evidence Act or in the Criminal

Code, to that found in section 103 of our Summary Conviction s

Act, Cap . 271, R.S.B.C. 1936. The latter is similar to section

1128 of the Criminal Code which is restricted by Part XXII .

thereof to extraordinary remedies such as habeas corpus; cer-

tiorari and such like. Furthermore if Parliament had intende d

that judicial notice was to be taken of the proclamation of th e

1938 amendment in particular a provision to that effect coul d

have been easily included in the amendment .

After the learned judge had announced that he found the Ac t

had been properly proclaimed, he permitted the prosecution "t o

reopen to put in the Gazette." And that was done . If he were
right in finding the statute was proclaimed, his jurisdiction wa s

then established. His subsequent action in reopening the prose-
cution's case, would then be a matter of discretion, which woul d

not concern us, as counsel for appellant did not raise it because

he contended jurisdiction did not exist . If the learned judge

was wrong in his initial conclusion that the statute was properly

proclaimed, then his jurisdiction to try the case falls with it ,

and of necessity his jurisdiction to reopen the prosecution's cas e

as he did, also falls .

Even where his jurisdiction is unquestioned the discretion o f

a trial judge to reopen a case is restricted at best, vide Rex v .

Gregoire (1927), 60 O.L.R. 363, and Rex v. Marsh (1940), 5 5

B.C. 484. Those decisions were not concerned with jurisdiction

and are inapplicable here. But where his jurisdiction does no t

exist a trial judge has no discretion at all in the matter . If the

statute is not proven to be in force, it cannot create an offence in

law. Unless it appears there is such offence in law, the pro-

ceedings are a nullity. If the prosecution has closed its cas e

under such circumstances the whole proceedings are a nullit y
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and as such cannot be reopened ; for there is nothing which ca n

be reopened, it is coram non judice.

When the Court of Criminal Appeal in England quashed the
conviction in Tyrrell v. Cole, supra, because the proceedings

"were bad from the [start, and violated] an imprescriptible righ t
of the British subject," it was but a more dramatic way of sayin g
that the convicting Court had no jurisdiction . Here the procla-
mation went to the root of the Court 's jurisdiction. If it was
not put in evidence (as it was not) and if the learned judg e
could not take judicial notice of it (as he could not) then it wa s
not before him, and he was wholly without jurisdiction to try
the appellant for something which was not an offence in law .
The learned judge recognized this in form (although not i n
effect) when he said at the outset of his judgment :

. . . if there is no proof, [that the 1938 Act was in force] of course

the prosecution goes by the board .

Let us take the example of an analogous case in a Court t o
which prohibition would lie, and counsel upon refusal of th e
motion to dismiss had withdrawn from the case on the ground
the proceedings were a nullity, and then had taken prohibitio n
proceedings. He would certainly invoke Lord Mansfield' s
statement of the law in Buggin v. Bennett (1767), 4 Burr . 2035 ;

98 E.R. 60, applied by Davey, L.J. in Farquharson v. Morgan,

supra, at p . 479 :
If it appears on the face of the proceedings, that the Court below have n o

jurisdiction, a prohibition may be issued at any time, either before or afte r

sentence, because all is a nullity ; it is coram non judice .

In illustration by way of contrast, if the 1938 statute had come
into immediate operation it could not then be argued as here that
the Court did not have jurisdiction to try the appellant . There
would then be an offence according to law and allowance of an
application to reopen to admit evidence would be in the discretio n
of the judge, fully clothed with jurisdiction, to decide whethe r
he would or would not reopen. If his decision was attacked in
this Court, no question of his jurisdiction could arise, and the
issue would be whether he had exercised his discretion on correc t
principles or an injustice was created thereby . But that is not
the case here.

Farquharson v. Morgan, supra, illustrates the application of
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the principle . It was held there that in prohibition applications

if the want of jurisdiction appears on the face of the proceedings ,
prohibition issues as of right, whereas in other cases its issue i s

discretionary. The reason therefor as there explained being,

that if the want of jurisdiction is patent the proceedings are a

nullity ; it is coram non judice . In this case the want of juris-
diction was patent at the close of the case for the prosecution ,

because the 1938 statute informed the Court that in the absenc e

of proof of its proclamation, there was no such offence in law .

The alleged offence was patently not an offence at all, and as such

"specially appeared to be out of the jurisdiction of a superio r

Court" within the long accepted rule in Peacock v. Bell and

Kendal (1667), 1 Wms . Saund. 73, at p. 74 ; 85 E.R. 84, at

pp. 87-8 .

In Dufjin v. Markham, supra, it would appear that if a n

application to reopen had been made it would have been uphel d

following the judgment of Cave, J., in Hargreaves v. Hilliam

(1894), 58 J .P. 655 there referred to. But in the latter case

Cave, J ., distinctly based his decision upon section 71 of 7 & 8

Geo. 4, c . 53. That statute provided that where an information

averred that certain public authorities had ordered a prosecution ,

such averment should be deemed sufficient proof of that fac t
"without any other or further evidence thereof." No simila r

or analogous provision exists here . In the circumstances neithe r

the Duffin case nor the Hargreaves case can apply here. More-

over it must be assumed from the report of the Duffin decision ,

that no question of jurisdiction could have arisen there . In any
event it is plain that judicial notice of the existence of th e

empowering statute did not depend as here, upon production in

evidence of the order in question . In my view the reasoning

which supports The Queen v. Lowe, Todd v . Anderson and

Tyrrell v. Cole, supra, is not impaired by anything decided in

the Duffin case .

It was said also that as the Assize Court had jurisdiction to
enter upon the hearing, the objection to jurisdiction must fail .

There are two answers thereto . First, the learned judge had no

jurisdiction to enter upon a trial of the appellant unless he was

charged with an offence known to our law. Production of th e
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proclamation in evidence was essential to give that jurisdiction .

For example, the learned judge would have no jurisdiction t o

enter upon the trial of a man charged with wearing a rose in

his button-hole. For there is no such offence known to law. In
the second place, if the learned judge had apparent jurisdictio n

to enter upon the trial of the appellant, once his want of juris-

diction became manifest, by the failure of an essential thereof ,

such as the failure of the prosecution to produce the proclama-
tion in evidence, his lack of jurisdiction related back to th e
commencement of the proceedings, and deprived him of jurisdic -
tion to enter upon the trial of the appellant : vide Giannini v .

Cooper (1918), 26 B.C. 382.

Without production of the proclamation in evidence there wa s

no jurisdiction in the learned judge to try the appellant . Evi-
dence of that proclamation was the foundation of his jurisdic-
tion. But getting the proclamation before a Court in the illega l

manner I have described, does not confer jurisdiction. In my
view the whole proceedings were a nullity, and should be quashed .

As the appellant in such circumstances could not be said to b e
in jeopardy, no question of autrefois acquit should arise thereby .
I mention this to show that justice could not be defeated in an y
event . But justice cannot be administered, if an accused is not
tried according to law for then expediency will supplant prin-
ciple. It has been authoritatively said that when a fact in a
criminal case requires to be proved and is not proved, it is no
answer to say that if it had been thought about, it could easily
have been proved. Were it otherwise the door would be opene d

to great abuses in the conduct of the defence as well as th e
prosecution. When a question of jurisdiction arises as here ,
this aspect assumes an even greater importance for then question s
of procedure and discretion are excluded, if not statutory .

I would quash the conviction accordingly .

McDoxALD, J.A . : I would dismiss the appeal for the reason s

given by the Chief Justice .

Appeal dismissed, O'Halloran, J .A . dissenting .
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REX EX REL. HAYWOOD v . MOORE .

Criminal law—Charge under section 4 of The Opium and Narcotic Drug Act ,
1929—Accused tried summarily—Charge dismissed—Right of appeal —
Can . Stats . 1929, Cap. 49, Sec. 4.

An appeal does not lie to the Court of Appeal from the dismissal of a charge

under section 4 of The Opium and Narcotic Drug Act, 1929, entered b y

a magistrate under the summary convictions procedure (Part XV.) o f

the Criminal Code .

APPEAL by the Crown from the decision of police magistrate
Beevor-Potts of Nanaimo, acquitting the accused on a charge
under section 4 (d) of The Opium and Narcotic Drug Act, 1929 .

The appeal was argued at Victoria on the 7th of May, 1941 ,
before MACDONALD, C .J .B.C., McQIARRIE, SLOAN, O'HAL-
LOIiAN and McDoNALD, JJ.A.

Davie, K.C., for appellant .
Cunliffe, for respondent, raised the preliminary objection that

there was no jurisdiction to hear the appeal . The charge is laid

under section 4 of The Opium and Narcotic Drug Act, 1929 .
There is the option of being tried by indictment or by summar y
conviction. He was tried summarily and was acquitted . Hav-
ing chosen the course under Part XV . of the Code, there is an
appeal to the county court . An appeal to this Court is from an

indictable offence only . This is not an indictable offence unde r
section 1013, subsection 4. They had their option and they chose

summary conviction . There is no appeal to this Court : see Rex

v. Sam Hing (1926), 45 Can. C.C. 202 . The notice of appeal i s

out of time .
Davie : Under the said Act there is the right of appeal from

summary conviction. An individual has certain rights but tha t

does not apply to the Attorney-General of the Province . It is
an indictable offence and the nature of the offence is not changed
by being tried summarily . The Attorney-General should not be
denied the right of appeal for the public in the way an individua l
is denied the right of appeal . Rex v. Sam Hing (1926), 45 Can .

C.C. 202 is under another section.
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The judgment of the Court was delivered by
MACDONALD, C .J.B.C . : This is an appeal by the Attorney -

General from an acquittal by a magistrate on a charge launched

under section 4 (d) of The Opium and Narcotic Drug Act, 1929 .
Objection is taken to our jurisdiction to entertain it .

The Crown pursuant to section 4 exercised its right to try th e
accused under Part XV . of the Code, and after a hearing by th e

magistrate an acquittal was recorded . Unless one can find i n
the Code relating to summary conviction proceedings provision s

respecting appeals to the Court of Appeal by the Attorney -
General from an acquittal after summary trial under Part XV.
has taken place, no appeal will lie : the only appeal given is to

another Court . Nor is there any right of appeal conferred b y
section 1013, subsection 4 of the Code ; that is confined to appeal s

from an acquittal on a charge proceeded upon by way of indict-
ment. There is no jurisdiction, therefore, to entertain the
appeal : it will be quashed. I would add, a reference to Rex v.

Sam Hing (1926), 45 Can. C.C. 202 .
Appeal dismissed.

REX v. COOPER.

Criminal law—War—Defence of Canada Regulations (Consolidation) 1940—
Consent to prosecution—Proof of—Habeas corpus—Regulations 39A ,
39B (1) and 63—Criminal Code, sec . 706 .

Regulation 39B (1) of the Defence of Canada Regulations (Consolidation )

1940, provides : "A prosecution for an offence against regulations 39 ,

39A or 39C of these Regulations shall not be instituted except by, o r

with the consent of, counsel representing the Attorney-General o f

Canada or of the Province . "

The accused was convicted by the stipendiary magistrate for the county o f
Victoria for a breach of regulation 39A (c) of the Defence of Canada
Regulations (Consolidation) 1940 . On an application for a writ o f
habeas corpus it was submitted that the matter of the consent required
by regulation 39B (1) goes to the jurisdiction of the magistrate to try ,

and that the magistrate ' s court, being an inferior Court, jurisdictio n

must be shown on the face of the warrant of commitment .

Held, that the magistrate has general jurisdiction by virtue of regulation
62 (2) and section 706 of the Criminal Code. Consent is a matter of
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procedure and of evidence only, and the person to be satisfied that th e
In Chambers

	

required consent has been given is the magistrate before whom th e
1941

	

information is laid . Want of consent is a matter of defence to be raise d
by an accused upon his trial . The warrant of commitment is good on

REx

	

its face and the material does not disclose a want of jurisdiction .
v.

COOPER

APPLICATION for a writ of habeas corpus . The facts ar e
set out in the reasons for judgment. Heard by MAtisoic, J . in
Chambers at Vancouver on the 17th of April, 1941 .

Henderson, for the application.
Pepler, K.C., D.A .-G., and D. J. McAlpine, for the Cro

Cur. adv. vult .

22nd May, 1941 .

MANSOi\, J. : Application by the prisoner Cooper for a sum-
mons for the issue of a writ of habeas corpus directed to the
warden of Oakalla Prison Farm to produce the prisoner an d

for her discharge in the first instance on the issue of the writ .
The prisoner was convicted in the municipality of Saanic h

in the county of Victoria on the 23rd day of January, 1941, b y
H. C. Hall, Esq., a stipendiary magistrate in and for the said
county for a breach of regulation 39A (c) of the Defence o f

Canada Regulations (Consolidation) 1940, which regulation

reads in its relevant part as follows :
39A. No person shall . . . , have knowingly in his possession in quan-

tity, . . . any book, newspaper, periodical, pamphlet, picture, paper ,

circular, card, letter, writing, print, publication or document of any kin d

containing any material, report or statement ,

(c) intended or likely to be prejudicial to the safety of the State or the

efficient prosecution of the war .

Regulation 63 of the said Regulations reads in part as follows :
63 . (1) Every person who contravenes or fails to comply with any of

these Regulations, or any order, rule, by-law, or direction, made or give n

under any of these Regulations, shall be guilty of an offence against that

Regulation .

(2) Where no specific penalty is provided, such person shall be liable o n

summary conviction to a fine not exceeding five hundred dollars, or t o

imprisonment for a terra not exceeding twelve months, or to both fine an d

imprisonment ; . . .

It will be noted that no specific penalty is provided in regulatio n

39A. It follows that the provisions of regulation 63(2) apply.
With regulation 63 is to be read section 706 of the Criminal Code
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which makes Part XV ., the summary convictions part, of the

Code applicable . Regulation 39B in its relevant part reads a s
follows :

39B. (1) A prosecution for an offence against regulations 39, 39A or

39C of these Regulations shall not be instituted except by, or with the con -

sent of, counsel representing the Attorney-General of Canada or of th e

Province : . . .

The warden returned the warrant of commitment . It reads :
SUMMARY CONVICTIONS .

WARRANT OF COMMITMENT ON A CONVICTION WHERE A

PUNISHMENT IS BY IMPRISONMENT.

rTo all or any of the constables or othe r

CANADA

	

peace officers in the said county of Victoria ,

Province of British Columbia and to the keeper of the common gaol fo r

County of Victoria

	

the county of Victoria, situated at the

Municipality of the District Oakalla Prison Farm on lot 84, group 1 ,

of Saanich

	

New Westminster District, in the county

of Westminster .

WHEREAS Lillian May Cooper late of Victoria, B .C . was this day at and
in the said county of Victoria duly convicted before the undersigned fo r
that she, the said Lillian May Cooper on the 13th day of October, 1940, a t
the municipality and county aforesaid, did unlawfully have knowingly i n
her possession in quantity books, pamphlets, circular or publication, to wit ,
"The Communist International" and "International of Youth" and "Mani-
festo of the Communist Party" and "What every Communist must know "
and "The Revolutionary Movement in the Colonies" and "Communists a t

Work" and other such like books, pamphlets, circulars or publication, con-
taining material, report or statement, intended or likely to be prejudicia l
to the safety of the State or the efficient prosecution of the war, contrar y
to the War Measures Act, being chapter 206 of the Revised Statutes of
Canada, 1927 and the Defence of Canada Regulations (Consolidation )
1940, made and established thereunder and it was thereby adjudged tha t
the said Lillian May Cooper for her said offence should be imprisoned i n
the common gaol for the said county of Victoria, situated at the Oakall a
Prison Farm on lot 84, group 1, New Westminster District, in the count y
of Westminster, and there kept for the term of six (6) months . These are ,
therefore, to command you the said constables or peace officers, or any of
you, to take the said Lillian May Cooper and her safely convey to the sai d
common gaol for the county of Victoria, aforesaid, and there deliver her t o
the keeper thereof, together with this precept . And I do hereby command
you, the said keeper of the said common gaol, to receive the said Lillian Ma y
Cooper into your custody in the said common gaol, there to imprison and
keep her for the term of six (6) months, and for your so doing this shal l
be your sufficient warrant .

Given under my hand this 23rd day of January in the year 1941 .

H. C. Hal l

Stipendiary magistrate in and fo r
the county of Victoria.
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Counsel for the prisoner raises many points but in reality
many of them are no more than particulars of a few principal
points and it is therefore deemed unnecessary to deal with al l
of them seriatim .

The magistrate had general jurisdiction to try the case by
virtue of regulation 63 (2) (supra) and the Criminal Code ,
Sec . 706. It was a jurisdiction, however, which he might no t
exercise unless the prosecution was instituted with the consent of
counsel representing the Attorney-General of Canada or of th e
Province as by regulation 39B (1) provided. A prosecution is
instituted by the laying of an information . Vide Thorpe v.

Priestnall, [1897] 1 Q.B. 159 .
The consent need not be in writing. If writing were required

Parliament could, and would, have so required by apt words a s
was done in 34 & 35 Viet., c. 87 . The Sunday Observation Prose-
cution Act, 1871 . That the giving of the consent in writing i s
the more desirable and satisfactory method of so doing is obvious .
Doubtless that is the method usually adopted.

Consent is a question of fact to be proved to the satisfactio n
of the magistrate before whom the information is laid . While
regulation 39B (1) stipulates that the consent must be that o f
counsel and it has been held that the consent of the representativ e
of the authority named in the statute will not suffice (Rex v.

Halkett (1909), 79 L.J.K.B. 12) nevertheless, in my view, the
consent of the Attorney-General will suffice (Rex v. Rickert ,

[1941] 1 W.W.R. 663) .
Counsel for the prisoner submits that the matter of the consen t

required by regulation 39B (1) goes to the jurisdiction of th e
magistrate to try and that, the magistrate's court being a n
inferior Court, jurisdiction must be shown on the face of th e
warrant of commitment.

As pointed out above, the magistrate has general jurisdiction
by virtue of regulation 63 (2) and the Criminal Code, Sec .
706. True, the jurisdiction is one which may not be exercise d
until the consent of Crown counsel to the institution of the pro-
ceedings has been given. It is to be remembered that the person
to be satisfied that the required consent has been given is the
magistrate before whom the information is laid . He may not
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be the trial magistrate and yet, if he is not, there can be no doub t
of the right of the trial magistrate to proceed with the trial .
Question arose in Rex v . Thompson (1913), 22 Can. C.C . 78 in
the Supreme Court of Alberta, sitting en bane, as to whether it
is necessary that a fiat from the Attorney-General authorizing

the commencement of a prosecution for a breach of the Lord' s
Day Act, R .S.C . 1927, Cap . 123, should be put in evidence on
the trial as a part of the case for the prosecution, and it was hel d
by Harvey, C .J. and Stuart, J . that, the want of such a fiat being
a matter of defence, it was unnecessary. There the fiat was
delivered to and in the possession of the magistrate before the
information was laid and at the trial the fiat was annexed to th e
information. But, had it not been and had a different magistrat e
tried the case from the one before whom the information wa s
laid, then, in the absence of evidence that a fiat had been issued,
the trial magistrate could not recite in the conviction that a fiat
had been issued and communicated to the first magistrate befor e
he took the information. Nevertheless it could not be said the
trial magistrate had no jurisdiction . Clearly the conviction
should not be quashed because the trial magistrate did not recit e
something in the conviction or in the warrant of commitmen t
which did not appear in the evidence . To say that he should
have acquainted himself with the fact of the fiat is to say that
the prosecution should have led evidence proving the fiat and it s
communication to the first magistrate . That is unnecessary if I
accept, as I do, the view expressed by Harvey, C.J. and Stuart,
J . The King v . Canadian Pacific Railway Co . (1907), 1 2
Can. C.C . 549 is not an authority to the contrary—vide Stuart ,
J . in Rex v. Thompson in explanation of The King v. Canadian
Pacific Railway Co .

Knowlden v . The Queen (1864), 5 B. & S. 532 ; 122 E.R.
930 was a writ of error case upon a judgment on an indictmen t
for conspiracy tried in the Central Criminal Court . Twenty-
two & 23 Viet ., c . 17, s. 1, reads :

No bill of indictment for conspiracy, among other offences, shall be pre-

sented to or found by any grand jury unless . . . , or unless such indict-
ment for such offence be preferred by the direction or with the consent i n
writing of a judge or of the Attorney or Solicitor General .

The Solicitor General directed an indictment for a conspiracy
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against one of four defendants and an indictment was preferred
In Chambers

1941

	

and found against them all. They were tried and found guilty

and sentenced . It was held that it was not necessary that th e
REx indictment should aver that the conditions imposed by the statut e

COOPER had been performed, for example, that it had been preferred by

Manson, J . the direction or with the consent of a judge or of the Attorney o r

Solicitor General . At p. 542 Blackburn, J . observed :
Where there is a general jurisdiction to try, and a qualification is place d

upon it by statute, the party who seeks to take advantage of the qualifica-

tion or exception must show it .

Cockburn, C.J., in giving judgment affirming the conviction, a t

pp . 548-9 stated :
The first and principal question is, whether the conditions required b y

stat . 22 & 23 Viet. e. 17, s . 1, as preliminaries to the presenting and finding

indictments for the offences specified in that statute, must appear on the

face of the record to have been complied with . I am of opinion that it i s

not necessary . The rule that every preliminary necessary to give jurisdic-

tion must appear on the face of the record, is subject to the qualification

pointed out by my brother Blackburn during the argument . Here the genera l

jurisdiction of the grand jury to find a bill for the specified offences remain-

ing as at common law, the statute only says, that before that jurisdiction

is exercised certain conditions must be complied with : as soon as that is

done the grand jury are seized of the subject-matter, and an indictmen t

which sets forth the offence as at common law is sufficient . It would be very

inconvenient that proof . . . of the consent of a judge or of the Attorney

or Solicitor General having been obtained, should be given before the petty

jury ; and if they were stated on the record they might be traversed an d

must be proved . That cannot have been the intention of the Legislature ;

though, before the grand jury find a true bill, there ought to be enough t o

satisfy them that the conditions required by the statute have been complie d

with, and practically this will be done by the clerk of indictments, who,

before he lays the indictment before them, would require the direction o f

the judge or the Attorney or Solicitor General to be produced . It does no t

appear to me that any practical inconvenience will result from holding thi s

to be so ; . . . And if there is any doubt whether a direction has bee n

obtained from a judge, or from the Attorney or Solicitor General, the fac t

may be ascertained from the clerk of indictments . There can be no doub t

that if a prosecution has been improperly instituted, and a deception ha s

been practised on the officer of the Court or on the grand jury, redress coul d

be obtained in some shape by the party improperly subjected to prosecution .

The reasoning of the learned Chief Justice is convincing and

apposite in the case at Bar . It is said the Central Criminal

Court was a superior Court of general jurisdiction while her e

the Court was one of inferior jurisdiction . There was in

Knowlden exactly the same kind of a barrier to the exercise of
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jurisdiction as that set up by regulation 39B (1) . Counsel for
the prisoner presses strongly the submission that in the case o f
inferior Courts jurisdiction must appear on the face of the con-
viction and of the warrant. Above I distinguished between
jurisdiction and a barrier to the exercise of jurisdiction . The
distinction which I have drawn is in my view exactly in accor d
with that drawn by Blackburn, J . in his observation above quote d
and in accord with the reasoning of Cockburn, C .J . Knowlden

on the point mentioned was followed in Rex v. Waller, [1910]
1 K .B . 364. Lord Alverstone, C .J. at p . 367 says :

It is the duty of a clerk of assize to satisfy himself before the bill is pre-

sented to the grand jury that all the necessary steps preliminary to indict-

ment have been taken, and, unless objection be taken by the prisoner that
there was no consent in fact, it is to be presumed that the clerk of assize
has discharged his duty in that respect. The ease of Know1den v. The Queen,
[ (1864), 5 B . & S . 532] accordingly establishes that the consent of the judg e

to an indictment under the Vexatious Indictments Act is not one of th e

matters which the prosecution is called upon to prove as a part of the eas e
before the petty jury . The principle of that decision equally applies to th e
consent of the Director of Public Prosecutions under the present Act . If
objection is taken by the prisoner the question will arise in each particula r
case as to the evidence which the Court will require to satisfy itself whether
there is any ground for the objection .

In Rex v. Metz (1915), 11 Cr. App. R. . 164, at 165, Lord Read-
ing, L.C.J. cites with approval the Walter case and quotes the firs t
sentence of Lord Alverstone's observations above quoted . In In re
Henderson, Stewart, Broder and Joe Go Get, [1930] S.C.R . 45
the applicant for a writ of habeas corpus complained that the mag-
istrate neglected to show in the warrant and conviction that th e
proceeding by summary conviction was by virtue of the authority
of the Minister of National Revenue, Department of Excise ,
sections 133 and 134 of the Excise Act, R.S.C. 1927, Cap. 60.
There the petitioner filed without objection from the Crown (a s
here) as exhibits to her affidavit (in addition to a copy of th e
warrant of commitment) copies of the information, of the con-
viction and of other papers to show the alleged want of jurisdic-
tion. Prior to the proceedings in the Supreme Court of Canad a
habeas corpus proceedings were taken unsuccessfully twice in
this Court, the first time before HUNTER, C.J.B.C ., the second
time before MACDONALD, J . The deeisi o'n of HUNTER, C.J.B.C .
is not reported but that of MACDONALD, J. will be found in
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s. c . (1929), [41 B.C. 242] ; 52 Can. C.C. 82 .

	

I quote only from
In Chambers

1941
the head-note of that case :

It is no objection to the conviction under the Excise Act, R .S .C . 1927 ,

REX c. 60, that the informant is not shown on the face of the conviction to hav e

v. been entitled to institute a prosecution under the Act .

	

Such a question i s
COOPER a matter of procedure only not going to the jurisdiction .

Manson, J . In the Supreme Court of Canada Rinfret, J . says at p . 49 :
I find nothing in sections 133 and 134 of the Excise Act to the effect tha t

the commitment must show the proceedings to have been held "by virtue o f

the authority of the Minister of National Revenue, Department of Excise. "

but later significantly observes on the same page :
Should we, however, infer from the provisions of the Excise Act taken a s

a whole that officers of excise alone are competent to lay informations con-

cerning offences against section 176, even then it is not necessary, thoug h

perhaps desirable, to specify particulars of the informant in the warran t

of commitment (Paley on Summary Convictions, 9th ed . p . 470) . This

would dispose of the argument that the authority of the informant is not

shown in the warrant of commitment.

And the learned judge further observes at p . 50 :
As to the contention that no proof of the authority of the informant wa s

adduced at the trial, I would say that it does not raise the question o f

jurisdiction .

An appeal was taken from the dismissal by Rinfret, J . to the

Supreme Court of Canada and the appeal was dismissed. I

cannot accept the view of counsel for the prisoner that th e

Henderson case has no application on the ground that the offenc e

there was an indictable offence . The offence was triable under

the summary convictions provisions of the Code by virtue of

section 127 (c) of the Excise Act (now section 118 (1) (b) of

the Excise Act, 1934, being Cap . 52, Can. Stats . 1934), and was

so tried .

In Rex v. Montemurro, [1924] 2 W.W.R. 250, MACDONALD ,

J., in this Court held that want of jurisdiction might be proved

dehors the record but that decision is of no value to the prisoner

in view of the fact that the matter of consent is a matter of pro-
cedure only and does not go to the jurisdiction . Matters of pro-

cedure cannot be enquired into on habeas corpus but matters of

jurisdiction only . Furthermore, even if I could inquire into a

matter of procedure I find nothing in the affidavit of the prisone r

which establishes that the consent to the laying of the informa-
tion was not given by counsel representing the Attorney-Genera l

of Canada or of the Province. An authorization by the Attorney-
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In ChambersGeneral of the Province bearing date 17th October, 1940, author-

izing counsel to prosecute the prisoner for an offence agains t

regulation 39A and to conduct the prosecution on his behalf

forms Exhibit D to her affidavit . Counsel representing the
Attorney-General may have given the consent required by the

regulation . The consent should be for the particular offence

charged with particulars of time, place, etc ., and should not be

in general terms .
There was general jurisdiction in the magistrate and no more

is required in the light of the authorities above cited . The matter

of consent is a matter of procedure and of evidence only ; want

of consent is a matter of defence to be raised by an accused upon

his trial . The warrant of commitment here is good on its face .
The material does not disclose a want of jurisdiction.

The application is dismissed.

Application dismissed.

REX v. HALL .

	

C . C .

194 1
Criminal law—Husband and wife—Divorce—Child under sixteen years o f

age—Non-support—"Destitute and necessitous circumstances " —WVife
May 9, 22.

and child on relief—Criminal Code, Sec. 242, Subsec . 3 (b) .

The accused was charged with "being a parent and under a legal duty t c

provide necessaries for his child under the age of sixteen years, did

without lawful excuse fail to provide such necessaries, the child bein g

in necessitous circumstances." The accused's wife obtained a divorce

from her husband twelve years previously with the custody of the child

who is now fifteen years of age . Prior to the birth of the son the wife

got relief from the municipality of South Vancouver and for some year s

she got and is still getting $40 a month from the Mothers' Pensions .

This, with what she is able to do herself with a small amount earne d

by the boy after school hours, is her only income . The accused i s

director-general of an organization known as The World Fellowship of

Faith and Service . He gets no salary but is remunerated through col-

lections and love gifts in money from individual members and friends

of the movement. He travels extensively for the Fellowship, gives lec-

tures, and it was proved that for some considerable time and as recently

as 1939 he obtained $200 a month from the organization in Toronto.

Accused was convicted and sentenced to six months' imprisonment .

194 1
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Held, on appeal, affirming the conviction by police magistrate Wood, that

1941

		

the section under which the charge is laid does not create the duty, it

only provides the penalty if such duty exists and has not been performed

REX

	

by the person charged. This duty arises under the English statute ,
v.

	

43 Eliz ., Cap . 2, The Poor Relief Act, 1601, which is in force in British
HALL

		

Columbia . The Crown has made the necessary proof for conviction ,
and the appeal is dismissed .

APPEAL by accused from his conviction by police magistrat e
Wood of the city of Vancouver on the 10th of January, 1941 .
The facts are set out in the reasons for judgment . Argued before
ELLIS, Co. J . at Vancouver on the 9th of May, 1941 .

Henderson, and Banton, for accused.
Orr, for the Crown.

Cur. adv. volt.

22nd May, 1941 .

Ennis, Co . J. : This is an appeal from a conviction of police
magistrate Wood in and for the city of Vancouver, who on th e
10th of January, 1941 convicted Hall on the charge
that he the said Alfred G. Hall at the said city of Vancouver, between th e
25th day of October and the 5th day of November, 1940, being a parent an d

under a legal duty to provide necessaries for his child under the age of

sixteen years, did without lawful excuse fail to provide such necessaries ,

the said child being in necessitous circumstances,

and sentenced him to be imprisoned in the common gaol for the
county of Vancouver at Oakalla, at hard labour, for the term of
six months .

The charge is laid under section 242, subsection 3 (b) of th e
Criminal Code, which reads as follows :

3. Everyone is guilty of an offence and liable upon indictment or on
summary conviction to a fine of five hundred dollars, or to one year' s
imprisonment, or to both, who ,

(a) as a husband or head of a family is under a legal duty to provide
necessaries for his wife or any child under sixteen years of age ; or

(b) as a parent or guardian is under a legal duty to provide necessarie s

for any child under sixteen years of age ;

and who, if such wife or child is in destitute or necessitous circumstances ,
without lawful excuse, neglects or refuses to provide such necessaries .

By a decree of the Supreme Court of British Columbia issued
some twelve years ago Mrs . Hall was divorced from her husband ,
and the custody of her children, all of whom, with the exceptio n
of David Roy Hall, the child in question, are now over sixteen
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years of age, was given to her . The decree of divorce containe d
no provision for alimony or for the maintenance of the children .

The evidence established that the defendant is the father of
the child, and that the said child is under the age of sixteen years .
It was also proven that the defendant had not at any time pro-
vided any necessaries for his children, nor had any demand bee n

made on him to do so . Mrs. Hal], before her son David wa s

born, got relief from the municipality of South Vancouver and
for some years got and is still getting $40 a month from th e
Mothers' Pensions, or, in other words, from the taxpayer. Thi s
assistance, with what she is able to do herself in earning money,
is her only income. She said, in her evidence, that the boy goes

to school, that he needs board and clothes and books and that i t
costs from $15 to $20 a month to bring him up .

The boy was called by the defence and gave the following
evidence :

Direct examination by Mr . Henderson :

When will your next birthday be? July 2nd .

And you will be how old on that day? Fifteen .

You live with your mother? Yes, at 4468 Walnut Street .
And her name is? Dorothy E. Hall .

And your father, his name? Alfred Hall .

Is he the accused here? Yes sir .

Well, have you at any time been destitute in all that time during, we wil l
say, the last year? How do you mean by that ?

Well, have you at any time been that you didn't have food? No, we

haven't.

You have always had food? Yes .

And you have always had clothes? Yes .

So that you haven't been without food and clothes at any time? No .

During the last year? No, not in the last year at all .

Do you know the meaning of the word "destitute"? No .

Well you don ' t know what are necessaries? Yes, I know what neces-

saries are .

You do know what necessaries are? Yes .

Well, have you been without any of them during the last year? No, I

haven't been without any of them, for all I needed all the year .

Now you work, do you not? Yes . I work after school for about half an

hour every day .

How long have you done that ? Two years now, I think .

Two years? Yes, about two years in July .

It will be two years in July coming? Yes .
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And what would your earnings be? Well, two years ago, at first, it wa s

about between $8 and $9 a month, and now it is up to between $10 and $15 .

This boy was bright and undoubtedly anxious to assist his mother

and do what he could to assist the family budget.

His evidence, in my opinion, does not relieve the father of
his duty.

The mother says they were in necessitous circumstances, s o

much so that the State had to 'be asked to give them assistanc e
in order to live. This was done through the Mothers' Pension
Act, and is still being done, and the boy was considered, and i s
still being considered, by the State as one requiring assistance .

As the magistrate in his reasons very properly says :
The duty to provide for children is a primary duty of parents before i t

is the duty of the taxpayer and this ease is not one arising between the wif e

and father but between the State and the father .

Algiers v. Tracey (1916), 26 Can. C.C. 178—Court of King's
Bench, Quebec—head-note :

For the purposes of a prosecution under Cr. Code, sec . 242A (Code amend-

ment of 1913), for the summary conviction offence of non-support of a wif e

living in destitute or necessitous circumstances, it is no answer that th e

wife is being provided for by her parents if she has no legal claim agains t

her parents for her support, and if they are little able to provide tha t

support.

Rex v. Wilson (1933), 60 Can. C.C. 309—head-note :
The mere fact that a wife is being supported by the charity of relative s

or others is not per se a defence to a prosecution under Cr . Code, s. 242 (3) .

Per Harvey, C.J. (p. 312) : .
We all know that for some time past thousands of families unable t o

obtain work and without resources have been receiving relief from municipa l

and other sources. They are receiving relief because they are in destitut e

or necessitous circumstances but we would hardly be justified in holdin g

that they have ceased to be in such circumstances because they have received

relief to keep them from famishing or suffering .

Rex v. Harenslalc (1936), 67 Can. C.C . 277. A wife owning

the family home and household goods under a separation agree-
ment may still be in `"necessitous circumstances ." She is not
bound to dispose of home and effects before requiring her hus-
band to contribute towards her support, and being dependent
with children in her custody on public relief she is in "neces-

sitous circumstances . "

The magistrate found

C. C .
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Mrs. Harenslak was in destitute circumstances and the fact that she had

	

C . C.

to apply for relief, far from proving the contrary, proves that she was .

	

194 1

This decision was confirmed by the appellate Court .

Rex v. Stevenson (1936), 66 Can. C.C. 126 . The head-note

	

Rvx
says :

	

HALL

The fact that relief is given is not in itself conclusive proof of want but Ellis, Co. J.
it is good evidence.

Surely in the light of the principles set out in these decision s

it cannot be said that if the mother is in necessitous circum-
stances the son she is supporting is not .

The accused is identified with an organization known as the

World Fellowship of Faith and Service and is in fact inter-

national director of this body. It has branches in many part s
of the world, including Toronto in Canada and San Francisc o

in California. It now appears that the headquarters are to b e

in Vancouver . Hall is director-general and the organization her e
is expected to play a leading role in the future . He is to get no
salary but is to be remunerated through collections and love gift s
in money from individual members or friends and supporters

of the movement . In return Hall is to give lectures, guide th e

body, instruct its members and otherwise promote its teachings .

A good part of the evidence given by witnesses called by th e

defence was very vague as to Hall's financial position . Large
portions of it must be assigned to that category of evidenc e
classed as hearsay. It relates to conditions arising or existing
after the dates set out in the information . It does show that Hall ,

since the organization of the Fellowship in Vancouver, around

the first of this year, does not receive a fixed salary, excepting a s
previously stated. The auditor who audited the accounts for
January, February and March and who got his information
from the books of the Fellowship, and not from any persona l

knowledge, stated the collections and love gifts were small . He
frankly admitted he had no knowledge otherwise of Hall' s
finances . In any event this evidence has no bearing on the case
for the reasons already given .

None of the witnesses called by Hall could definitely stat e
what he received by way of love gifts, obviously because man y

such gifts need not appear in the books of the Fellowship. Only
those received by the treasurer would come under the auditor's
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eyes . Therefore this evidence cannot be comprehensive and can

have only a limited weight, especially as positive evidence as to

Hall's financial position was lacking, and what was said did not

rebut the evidence of the Crown.

The Crown proved that Hall was getting for some considerabl e

time, and as recently as 1939, a salary of $200 a month from the
organization in Toronto, that he travelled in the interests of th e

Fellowship nearly all over the world, that he came to Vancouve r

from California in the Fall of 1940 at his own expense, if other-

wise it was not proven, and lived in the Devonshire Hotel in thi s
city in somewhat luxurious apartments, which he paid $100 a
month for his lodgings only and not including meals or othe r

living expenses ; that he owned a liquor permit, and had unti l

quite recently an account in a bank in California on which he

issued cheques .

Hall is under no physical disability, but on the contrary i s
energetic, active and aggressive in the field of his operations .

Under the section of the Criminal Code that this charge i s

laid the onus is on the Crown to show that there is a legal dut y

on the father to provide necessaries for any child under sixteen

years and who, if such child is in destitute or necessitous circum -

stances, without lawful excuse, neglects or refuses to provide suc h
necessaries .

The only excuse set up by the defendant's witnesses is that h e
has no money and depends on uncertain assistance for his ow n

existence. This evidence, considering its source, is insufficient .

The section does not create the duty, it only provides th e
penalty if such duty exists and has not been performed by th e
person charged .

This principle of law has been so extensively and ably deal t
with by His Worship, Magistrate Wood, in his reasons that it, i n

my opinion, leaves little, if anything, for me to add .

The Crown urged in this Court and in the police court tha t
this duty arises under an old English statute, 43 Eliz ., Cap. 2 ,
the Poor Relief Act, 1601 . There appears to be no specific legis-

lation in this Province imposing a civil duty on a parent t o
provide necessaries . If there is it has not been cited to me . On

the other hand it has not been shown to me that 43 Eliz. is no t

C . C .
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the law here . As far back as November 19th, 1858, Sir James

	

C. C .

Douglas published a proclamation intituled "A Proclamation

	

194 1

having the force of Law to declare that English Law is in force

	

REx
in British Columbia" whereby it was enacted and proclaimed

	

v .

that :

	

HALL

The Civil and Criminal Laws of England, as the same existed at the date Ellis, Co . J.

of the said Proclamation, and so far as they are not from local circumstance s
inapplicable to the Colony of British Columbia, are and will remain in ful l

force within the said Colony till some time as they shall be altered by Her

Majesty in Her Privy Council or by me the said Governor, or by such othe r
legislative authority as may hereafter be legally constituted in the sai d
Colony .

By section 3 of the British Columbia Act, 1866 (29 & 3 0
'Viet.), Cap. 67, the colony of Vancouver Island and the colony of
British Columbia were united into one colony under the name o f
British Columbia .

By The English Law Ordinance, 1867, the proclamation o f
November 19th, 1858, was repealed and it was enacted :

From and after the passing of this Ordinance, the Civil and Crimina l
Laws of England, as the same existed on the 19th day of November, 1858 ,
and so far as the same are not from local circumstances inapplicable, ar e
and shall be in force in all parts of the Colony of British Columbia .

And finally we come to Cap. 88, R.S.B.C. 1936, which says :
1. This Act may be cited as the "English Law Act ."
2. The Civil and Criminal Laws of England, as the same existed on th e

nineteenth day of November, 1858, and so far as the same are not fro m
local circumstances inapplicable, shall be in force in all parts of the Prov-

ince ; but the said laws shall be held to be modified and altered by all legis-

lation having the force of law in the Province, or in any former Colony
comprised within the geographical limits thereof .

And there the legislation rests .
The history of the introduction of English law into the colonies

of British Columbia, and Vancouver's Island, and as it is now in
force in the Province of British Columbia, is considered ,
reviewed and applied by MARTIN, J. (later Chief Justice o f
British Columbia and now living in honourable retirement) i n
his very able and extensive judgment in Sheppard v. Sheppard
(1908), 13 B .C. 486. This judgment decided the Divorce an d
Matrimonial Causes Act, 1857 (Imp .), is in force in British
Columbia and was approved by the Privy Council in Watts and
Attorney-General for British Columbia v. Watts, [1908] A.C .
573. In his judgment the learned judge gives a thorough an d
critical analysis of the law .
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Mr . Henderson for Hall argued very strenuously that even if

the Poor Law is in force here there is no way of enforcing it .

In other words he argues there is no machinery by which the

principles of the Act can be enforced . This difficulty in apply-

ing English law to this Province and in discarding portions of

Imperial Acts, where it is manifestly impossible to give effec t

to every section, is extensively and thoroughly dealt with by th e

learned judge in Sheppard v. Sheppard, supra . Many illustra-

tions are given showing the impossibility of giving effect to every

detail of a statute in applying it to a new country like ours an d

of the absurdity of attempting so to do .
To give one short quotation from numerous illustrations th e

learned judge says at p. 512 :
This necessity of dispensing with impossible machinery has been recog-

nized by their Lordships of the Privy Council in Yeap Cheah 'Neo v . Ong

Cheng Neo (1875), L.R . 6 P .C . 331, at p . 393, in considering the question

of the application of English law to the Straits Settlements "as far as cir-

cumstances will admit" wherein it was laid down that the law must be

taken to be "modified in its application by these circumstances . " This would

be the case in a country newly settled by subjects of the British Crown .

I do not think it is necessary to say more on this point .

The Crown has made the necessary proof for conviction and I

must uphold the conviction .
The appeal is dismissed and I find the accused guilty .

Appeal dismissed .

HAMILTON v. CANADA CREOSOTIN G
COMPANY LIMITED .

Contract—Construction of hangar—Order for quantity of "split rings"—
Specifications—Whether compliance with .

The defendant, building contractor, having received a contract to build a

hangar at Patricia Bay, ordered from the plaintiff, manufacturer o f

steel split ring connectors used in timber construction work, a large

quantity of split rings . A lot of the rings were delivered in October ,

1939, and the defendant used some of them in a trial assembly of a trus s

at its North Vancouver plant . On November 17th it purported t o

reject this lot on certain grounds, one of which was that the rings were
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not bevelled rings . The specifications did not call for bevelled rings .

	

S. C.

On November 29th, 1939, the plaintiff notified the defendant he had

	

194 1
ready for delivery another lot of the rings, but the defendant rejected 	

acceptance of them. The specifications provided in part : "The split- HAMILTO N
ring connectors of dimensions shown shall be made of galvanized mild

	

v.
steel . Each ring to be cut through at one point in its circumference in CANADA

such a way as to form a tongue and slot . They shall be true circles
CREOSOTING

CO. LTD.
and shall spring shut . The faces of metal smooth and free from rust . "

The defendant claims the rings were not true circles and did not spring

shut. The plaintiff claims the trial assembly was to test the defendant' s

own work and not to test the rings .

Held, that the defendant makes too close a reading of the specifications .

There should be reasonable resiliency . It is not necessary for the spli t

ring to grip the core in order to function satisfactorily . The rings woul d

fit into their grooves without damage to the wood and can be taken a s

"true circles" making allowance for reasonable tolerance, and that they

come within the practical intent of the specifications . The strength an d

efficiency of a hangar would not be prejudicially affected if the rings

had been used .

ACTION on a contract for the purchase and sale of a quantity

of steel split rings used in timber construction work, the defend-
ant having refused to accept the rings offered by the plaintiff
on the ground that they did not comply with specifications . The
facts are set out in the reasons for judgment . Tried by MoR-
RISON, C.J.S.C. at Vancouver on the 20th of March, 1941 .

Collins, for plaintiff .
L. St . M. Du Moulin, for defendant .

Cur. adv. vult .

3rd June, 1941 .

MORRISON, C .J.S.C. : The plaintiff manufactures in Van-
couver steel split ring connectors which are used in timber con-
struction work.

The defendant, a building contractor whose plant in British
Columbia is at North Vancouver, having received a contract to
build a hangar at Patricia Bay, ordered, through Mr . George
Hermann, its manager in Vancouver, from the plaintiff quite a
large quantity of split rings, also a small quantity of shear plates .
No difficulty arises as to the shear plates .

One lot of rings was delivered in October, 1939, and a fe w
numbers of them were used by the defendant in a trial assembl y
of a truss at its North Vancouver plant. On November 17th it



BRITISH COLUMBIA REPORTS .

	

[VoL.

purported to reject this lot on the ground of alleged defects, on e
of which was that the rings were not bevelled rings . The speci -

HAMILTON fications do not call for "bevelled" rings . I find that the defend -
v .

	

ant did not act reasonably in so doing on that ground .
CANAD A

CREOSOTING The plaintiff manufactured and had ready for delivery another
Co. LTD . lot of 10,670 "A" rings and so notified the defendant on the

Morrisc:
29th of November who promptly next day rejected those also by
letter on November 30th . This precipitate rejection was no t
reasonable . That part of the specification covering the rings
provided that :

The split ring connectors of dimensions shown shall be made of galvanized

mild steel . Each ring to be cut through at one point in its circumference i n

such a way as to form a tongue and slot . They shall be true circles and

shall spring shut . The faces of metal smooth and free from rust .

One of the reasons for rejecting as above was that the rings were
not true circles and did not spring shut—no mention was mad e
of rust . Parenthetically I may say that the extent of rust wa s
entirely negligible . I accept the submission on behalf of the
plaintiff, based on evidence which I accept, namely, that reason-
able tolerance should be allowed in the making of metal con-
tainers, which does not impair their usefulness in performing

the function for which they are designed . This, I take it, is not
disputed by Mr. Hermann in his evidence on discovery .

The plaintiff 's evidence, put compendiously, is that the ring,
the grooves in the wooden members joining the joints into which

it is to fit, the bolt and the bolt hole are all designed with the end
in view that a slip shall take place before the different parts o f
the joint come into full bearing, the idea being that the sli p

shall take place so that the different component parts of the joint
should each come into full bearing .

I accept the evidence adduced on the plaintiff 's behalf that i t
is not necessary for the split ring to grip the core in order t o
function satisfactorily . I am not fully satisfied that the tria l

assembly of the first truss fabricated for Patricia Bay hanga r

was in the hands of men experienced in that kind of test or that

they had at. the time adequate equipment for boring the holes
where in preparing the wooden members it is necessary that th e

bolt holes be at right angles to the surface of the wooden member s

and that the position of the bolt holes and grooves surroundin g
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them in one member match their position . in the next to it . In

using templates to bore bolt holes in the different members ther e
is apt to be difficulty in making the holes match in different

members . If they do not match, the grooves around the cor-

responding bolt holes in the different members will not b e
matched, and difficulty will arise in putting the groove in the
lower side of an upper wooden member on to the split ring whic h
has already been placed in the groove in the upper side of th e

lower wooden member . This seems to have been the real difficult y
at the trial assembly . The letter of November 22nd, 1939, t o

the defendant's general manager has this to say :
We are taking a big chance on field fit on boring and grooving to templates

and that chance should be reduced all possible through the use of th e

bevelled ring . I assure you our experience with the first trial truss assembly

and dissembly was an eye-opener . After all, we are dealing with wood an d

not steel, and with the most careful laying out and boring we have to contend

with knots, splits, variety of grain . . . that deflect the boring bit .

The defendant alleges that the rings are not true circles . I

take it that they are designed to have some play, small it is true .
I find that the rings in question would fit into their grooves with -
out damage to the wood and can be taken to be "true circles, "
making allowance for reasonable tolerance and that they com e

within the practical intent of the specifications .
Counsel for the plaintiff submitted that the object of the tria l

assembly was not really to test the rings but rather to test th e

length and position of certain timbers in the trusses so as t o
ensure a member fitting in the truss when it was put in ; in short
to test the defendant's own work. I am asked to take into con-
sideration the fact that the rejected 4-inch rings were subse-

quently sold to	 and were all used elsewhere—by the Nationa l

Defence Department in hangars and other buildings. I think
the defendant makes too close a reading of the specifications .
It is not reasonable to contend that the plaintiff did not confor m

to or live up to all the terms with literal exactness in dealin g
with such fissiparous operations, having in mind the corres-
pondence and interviews. Such a standard is too narrow to be
practically observed and not a fair guide in a concrete case .
There should be reasonable resiliency . The means of harmoniou s
compliance should not be left to such off-hand peremptory finality.
I do not think that the strength or efficiency of a hangar would
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be prejudicially affected if the rings had been used. I find the
inspection of the rings at North Vancouver plant was most casual .
They were in some instances left about in the rain and chucke d

hither and thither. I think a more balanced view should have
been taken and before rejection the defendant could and shoul d
have made a more careful inspection of which the subject-matte r
at the time was susceptible. A number of the rings were pro-
duced at the trial as exhibits—I also had the advantage of a
view at the plaintiff's works where tests were held of what was
said to be similar rings by fitting them in grooves when the whol e
operation was demonstrated in the presence of both parties an d
some of their respective experts and was to me somewhat of a
thaumaturgic exhibition . If the test by the defendant in
assembling the trusses made by its workmen was found by it
not to be satisfactory, all I can say is that none are so blind a s
those who do not wish to see. In short, sitting as a jury, if I
may use the expression, I could not refrain from observing what
I might term a clash of temperaments as between Mr . Hamilton
and Mr. Hermann in their respective attitudes ; the inoffensive
inanimate rings being the vicarious victims .

The plaintiff is entitled to judgment for $591 .48 as claimed

in paragraph 3 of the amended statement of claim together with

judgment for $1,757 .77 as claimed in paragraph 7 of the amended
statement of claim . The costs of the action together with that o f

the evidence taken on commission to be to the plaintiff .

Judgment for plaintiff .
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REX v. STONE. s . C.
In Chambers

Criminal law—Defence of Canada Regulations (Consolidation) 1910—Con-

	

194 1

viction—Habeas corpus—Conviction in absence of accused—Regulations April 19, 26 .

39C and 62 (2) .

Accused was acquitted by the police magistrate at Penticton on a charge o f

being a member of an illegal organization, to wit, Jehovah's Witnesses,

contrary to regulation 39C of the Defence of Canada Regulations (Con-

solidation) 1940 . On appeal to the County Court of Yale, the hearing

before the learned county court judge was in public and judgment wa s

reserved . Later in the day, in the absence of both the accused and hi s

counsel, the learned judge noted in his book : "The appeal will b e

allowed and the respondent fined $100 and in default . . ." On

habeas corpus proceedings :

Held, that accused and his counsel should have been present when sentence

was passed. Regulation 62 (2) of the said regulations prescribes :

"The passing of sentence shall in any ease take place in public ." The

applicant was not convicted nor sentenced in public . The prisoner will

be discharged .

MOTION for a writ of habeas corpus. Heard by MANSON, J.
in Chambers at Vancouver on the 19th of April, 1941 .

Hodgson, for the motion .
H. W. Maclnnes, for the Crown .

Cur. adv. vult.

26th April, 1941 .

MANSON, J. : Motion on behalf of the applicant for a writ of
habeas corpus and for the discharge of the applicant upon the
return by the warden of Oakalla Prison Farm of the warrant o f
commitment.

The warrant shows the applicant to have been convicted on
the 31st of March, 1941, by His Honour Judge Kelley, judge
of the County Court of Yale, for that the applicant was on th e
3rd day of February, 1941, at Penticton in the said county a
member of an illegal organization, to wit, Jehovah's Witnesses ,
contrary to regulation 39C of the Defence of Canada Regulation s
(Consolidation) 1940.

Habeas corpus proceedings will lie when the accused has been
convicted by a county court judge sitting in appeal from a sum-
mary conviction. Adamson, J., in Rex v. Petit (1931), 57

21
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Can. C.C. 216, at pp. 217, 218 and the authorities cited i n
support of that view.

The applicant was tried in the first instance by the polic e
magistrate for the municipality of Penticton and acquitted . The
Crown appealed and the learned county court judge convicte d
the appellant and sentenced him to pay a fine of $100 and in
default of payment to undergo imprisonment for 60 days . The
fine was not paid and the applicant was imprisoned at Oakall a
Prison Farm .

The hearing before the learned county court judge was i n
public . Upon the conclusion of the taking of evidence judgmen t
was reserved . Later in the day, in the absence of both th e
accused and his counsel the learned judge noted in his book :

The appeal will be allowed and the respondent fined $100 and in defaul t

Neither the applicant nor his counsel was before the learne d
judge when sentence was passed, nor were they notified of th e
time when or of the place where sentence would be passed. Clearly
they should have been. Regulation 62 (2) of the aforementione d
Regulations concludes with these words :

The passing of sentence shall in any case take place in public .

The applicant was not convicted nor sentenced in public.
The prisoner will be discharged .

Motion granted.

C . A.

	

JACOBSON v . HUNTLEY.
1941

Negligence—Collision between cars—Girl on bicycle injured—Cause o f
May 5, 6, 20 .

	

accident—Findings of fact—Appeal.

On the 3rd of May, 1939, at about 10 .30 p .m ., the infant Dorothy Jacobson
was riding her bicycle southerly on the Oliver-Osoyoos Highway . When
a short distance south of what is known as Bert Hall's Corner, the
defendant driving a truck in the same direction overtook her, turne d
to his left to pass her, and after passing he then turned back to his righ t
side. When in the course of so turning back a Chevrolet car driven by

one dory northerly struck the left rear end of the truck violently an d
swung the Chevrolet sharply to the left . It struck the girl, and carried
her up the westerly bank of the road, causing her serious injuries . The
road at this point has a black-top surface eighteen feet wide with a

s . C .
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gravel surface three feet wide on each side . The truck was not carrying

	

C. A.
clearance lights as required by the Regulations under the Motor-vehicle

	

194 1
Act . It was held on the trial that the evidence established that the	
negligence which brought about the accident was that of dory, that lack JACOBSO N
of clearance lights did not contribute to the accident, and the action

	

v .
was dismissed .

	

HUNTLEY

Held, on appeal, affirming the decision of MANSON, J ., that the appeal is i n

the main concerned with facts and the usual principles applied thereto .

In view of the very pronounced findings of fact in the Court below, this
Court will not interfere .

Claridge v . British Columbia Electric Railway Co . Ltd . (1940), 55 B .C. 462 ,
applied.

APPEAL by plaintiffs from the decision of MANSON, J . of the
26th of July, 1940, in an action for damages resulting from an
automobile accident which took place on the Oliver-Osoyoos
Highway about one-half a mile south of Oliver and a shor t
distance south of the cross-road known in the locality as "Ber t
Hall's Corner ." At about 10.30 in the evening of the 3rd of May ,
1939, it being a clear evening, the infant plaintiff, aged fifteen
years, was riding a bicycle from Oliver in a southerly directio n
on the highway. The defendant Huntley was driving a truck in
the same direction, and when just south of Bert Hall's Corner
he overtook the bicycle and turned out to his left to pass it, an d
after passing, when turning back to his right side of the road,
the left rear end of his truck was struck by a north-bound ca r
driven by one Jory. The Jory car, after colliding with the truck ,
swerved sharply to its left and collided with the bicycle of th e
infant plaintiff, resulting in the bicycle being demolished an d
the infant plaintiff was carried up the bank at the side of the roa d
and fell off just before the car stopped at a wire fence .

The appeal was argued at Victoria on the 5th and 6th of May,
1941, before MACDONALD, C.J.B.C., MOQUARRIE, SLOAN ,
O'HALLORAN and MCDONALD, M .A .

McAlpine, K.C., for appellants : The defendant was negligent
in passing the bicycle approaching a curve, when he knew o r
should have known a car was approaching from the opposit e
direction. Immediately after the defendant's truck passed th e
bicycle and before he had got on to his own side of the highwa y
the collision occurred. There is a slight curve in the road 300
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yards south of "Bert Hall's Corner . " The defendant should

not have attempted to pass the bicycle when there was a car

coming in the opposite direction : see Rodgers v . Wainwright ,

Nelson v. Wainwright, [1933] 3 W.W.R . 620, at p . 624 ;

Davidner v. Schuster, Riesenberg v . Schuster (No. 2), [1936 ]
1 W.W.R . 120, at p. 121 . Absence of clearance lights on the

defendant 's truck was a factor contributing to the accident and

constituted negligence. The truck was 84 inches wide and should

have had clearance lights . This is in breach of the regulation s

pursuant to the Motor-vehicle Act. The driver of the approach-
ing car from the south had a right to assume that the vehicle

ahead was of ordinary width : see Beardsley v. Clark, [1932] 2

W.W.R . 481, at pp . 482-4 ; Northern Electric Co. Ltd . v. Kelly ,

[1931] 3 W.W.R. 527, at p. 533 . The learned judge below

failed to appreciate the position of the truck at the time of the

accident. The evidence is clear that it was so far over to th e

left that Jory did not have room on the road to pass .

Nicholson, for respondent : The findings of fact of the learned

trial judge that Jory was between 600 and 700 feet away when

Huntley passed the infant plaintiff, that Jory was coming at a

high rate of speed down the centre of the road, that Jory had not
resumed his own side of the road before attempting to pas s

Huntley, and that Huntley was on his own side of the road when

Jory sought to pass, were amply justified on the evidence an d

should not be disturbed . Huntley was turning to his own side

of the road and slowing down when he was struck. He intended

letting off a passenger at the time . The rule is that the appellant

must convince the Court that the trial judge is clearly wrong i n

his findings of fact : see McKay Bros . v . V.F.T. Co . (1902), 9

B.C. 37 ; Canadian Pacific Ry. Co. v. Bryce (1909), 15 B.C.

510n. : Galt v. Frank Waterhouse c6 Co . of Canada Ltd. (1927) ,

39 B.C. 241 ; Nemetz v . Telford (1930), 43 B .C . 281, at p . 283 ;

Beazley v. Mills Bros . Ltd. (1936), 51 B.C. 197 ; Barnes v.

Bradshaw (1937), ib . 338 ; Chisholm v. Aird (1930), 43 B.C.

354 ; S.S. Hontestroom v. S.S. Sagaporack, S .S. Hontestroom

v. S.S. Durham Castle, [1927] A.C. 37, at pp . 47-8 ; Powell v.

Streatham Manor Nursing Home (1935), 104 L.J.K.B. 304, at

p . 306 et seq . The fact that the truck did not have clearance
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lights is not of itself negligence : see Howard v . Henderson

(1929), 41 B .C. 441 ; Stewart v. Smith, [1936] 3 W.W.R . 1 ;

Grand Trunk Railway v . McAlpine, [1913] A.C. 838 . The case
of Nesbitt v. Carney, [1930] 3 W.W.R. 504 is readily distin-
guishable . It cannot be said that the learned trial judge wa s
clearly wrong .

McAlpine, in reply, referred to The William Hamilton Manu-

facturing Co. v. The Victoria Lumber and Manufacturing Com-
pany (1896), 26 S.C.R. 96 .

Cur. adv. vult.

20th May, 1941 .

MACDONALD, C.J.B.C. : Greatly as I sympathize with the
unfortunate infant plaintiff who, while exercising the greates t
care, suffered severe injuries through gross negligence, I am
unable to disturb the findings of fact of the learned trial judg e
or to hold that respondent was in any degree responsible for th e
loss incurred . The appeal is, in the main, concerned with facts,
and the usual principles as stated in Claridge v . British Columbi a
Electric Railway Co . Ltd. (1940), 55 B .C. 462 must be applied.

The learned trial judge adopted the right principle in
approaching the question as to whether or not the acts of respond -
ent were a factor causing the accident. After a careful and

detailed review of the facts his Lordship assigned the sol e
responsibility to one Jory, an original defendant in the action ,
but later dismissed therefrom, doubtless because, as in fac t
stated by counsel, a judgment even if obtained could not b e
realized against him .

There was no misconception of the evidence or of the essential
facts in the case . Much was said of the omission of the learne d
trial judge to refer to the evidence of Mrs. Bitterman, an eye
witness of the occurrence. It is not, of course, necessary to refe r
to the evidence of every witness heard . If, of course, the evi-
dence of a material witness was overlooked and in the result on e
might find, viewing the whole case, that the omission led to sub-
stantial error, other considerations would arise. That is not so
in this case : all the substantial and material facts, the subject-
matter of her evidence, were fully dealt with in the reasons fo r
judgment disclosing thereby that her view of the occurrence was
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rejected. There was, too, internal evidence in the case justifying

rejection of her evidence if the trial judge decided to do so.

I would dismiss th appeal .

MCQUARRIE, J .A. : I agree that the appeal should be dismissed.

SLOAN, J.A . : I would dismiss the appeal .

O'HALLORAN, J .A . : I agree in the result .

MCDONALD, J .A . : The infant appellant Dorothy Jacobson
on 3rd May, 1939, about 10 .30 p .m. was proceeding on her
bicycle in a southerly direction on the Oliver-Osoyoos Highway
at a point near Bert Hall's Corner, where the highway is inter-
sected by a road running east and west. She was overtaken by
the respondent who was driving a truck 84 inches wide over all ,
and not carrying clearance lights as required by the Regulation s
under the Motor-vehicle Act .

There is a dispute as to just how the accident happened, but
the findings of MANSON, J. the trial judge, are that the respondent
was travelling more or less along the centre of the 18-foot black
top road, and that after he had passed the plaintiff he proceede d
for some 40 feet where he intended to stop to allow one of hi s
passengers to alight . When he had effected this manoeuvre he
was travelling at the extreme right of the three-foot grave l
shoulder at his right-hand side of the road and with his truck

well up against the bank on the west side of the road . At thi s

point one Jory, driving a 1927 Chevrolet sedan in a northerl y
direction at a high rate of speed, collided with the truck, whereby
his car was swung violently to the left and up the westerly ban k
of the road where he carried the infant plaintiff, causing her

serious injuries . The left front hub-cap of Jory's car struck th e

outside rim of the left rear dual tire on the truck, thus causin g
Jory's right-hand axle to be pushed back some 6 inches and henc e

his car to swing to his left, as stated .

On these findings of fact the learned judge dismissed th e

action, holding the respondent not to be guilty of any negligenc e

whatever which contributed to the accident. The plaintiff

appeals from this judgment and asks for a new trial largely on
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the ground that the learned judge in making his findings of fact

	

C . A.

omitted to take into consideration the evidence of one Mrs .

	

194 1

Bitterman, called by the plaintiff, who swore that the respondent
JACOBSON

did not in fact proceed down the middle of the road as found by

	

D.
HUNTLEY

the learned judge, but had turned to his left in order to pass th e
appellant, had turned back to his right and was on an angle of M `

nonaia, J.A.

some 20 degrees and partly to his left of the centre line of the
road when the collision took place .

It is true that the learned judge in his extended reasons fo r
judgment made no mention of Mrs . Bitterman whatever, though
her evidence, if believed, would no doubt have led to a differen t
conclusion to that which the learned judge reached .

I know of no principle of law or of any authority which would
justify us in making the assumption that the learned judge mus t
have forgotten the evidence given by Mrs . Bitterman. On the
contrary, I think that no matter what view we may have as to
whether we might have reached a different conclusion, we hav e
no right, at least under the circumstances of this case, to make
any assumption that this evidence was overlooked . It is clear
that the learned judge fully understood the issues involved, an d
the conclusions he reached are consistent only with his havin g
rejected the evidence of Mrs. Bitterman .

The only other point that was pressed was that Jory state d
that had the truck carried clearance lights as required by the
statute he would not have mistaken it for a sedan, as he ha d
done, and would have given it a wider berth . Aside from the
fact that the learned judge entirely rejects Jory's evidence in
every particular, I think there is no ground here for setting asid e
the judgment, because the judgment makes it clear that in th e
opinion of the learned trial judge, an opinion which on the
evidence he was entitled to reach, the lack of clearance light s
did not contribute in any way toward causing the accident .

In view of the very pronounced findings of fact I think we
have no right to interfere, and that the appeal must be dismissed .

Appeal dismissed.

Solicitor for appellants : M. M . Colqu7zoun.

Solicitor for respondent : H. H. Boyle .
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C . A. IN RE TAXATION ACT AND INCOME TAX ACT AND
1941

	

IN RE ASSESSMENTS OF FIRESTONE TIRE &
March 13,

	

RUBBER COMPANY OF CANADA LIMITED .
14, 17 ;
May 20

.	 Taxation—Income—Company manufacturers in Ontario—Head office i n
Ontario—Income alleged to be earned in British Columbia—Liability —
17 .S .B .C. 1924, Cap. 254, Sec.4 (a)—R.S .B .C. 1936, Cap . 230, Sec. 3 (a) .

The Firestone Tire & Rubber Company of Canada Limited, Hamilton ,

Ontario, manufacturers of pneumatic passenger and truck type casing s

and tubes, solid tyres, tyre accessories, repair materials and repai r

equipment, entered into a contract with Mackenzie, White & Dunsmui r

Limited (referred to as the distributor), an incorporated compan y

carrying on a wholesale business in the city of Vancouver, whereby the

distributor had the exclusive right to sell Firestone products in a larg e

portion of the Province at prices fixed by the Firestone Company. The

distributor carries a stock of Firestone products varying in value fro m

fifty to fifty-five thousand dollars . When it wishes additional stock it

sends the Firestone Company a specification therefor (Exhibit 5) . The

Firestone Company then sends forward the goods asked for (freigh t

prepaid) and with them a "memorandum invoice" (Exhibit 6) which

describes the goods but does not mention prices, payment or terms o f

credit. The distributor is required to warehouse these goods at its own

risk, while selling them at prices fixed by the Firestone Company, bu t

the " right, title, ownership and property" therein remains in the Fire -

stone Company "so long as the same or any part thereof shall remai n

in the said warehoused stock and shall not have been bona fide sold or

otherwise disposed of to dealers or consumers ." These warehoused good s

are included on the asset side under the heading of "inventories" in th e

Firestone Company balance sheet . They are not included in any form

in the distributor's balance sheet . Once every month the distributor i s

required to send the Firestone Company a "monthly inventory and sale s

report" (Exhibit 7) for the period ending the 20th of the month. That

report in addition to particulars of the monthly opening and closin g

inventories of Firestone products warehoused, gives particulars of th e

products the distributor has received from the Firestone Compan y

during the month and also particulars of the Firestone products th e

distributor has sold the trade during the month but without any prices

or money amounts filled in . On receipt of this report the Fireston e

Company inserts therein (in Exhibit 7) the prices and money amounts

of the reported sales and sends a copy of this amended Exhibit 7 to the

distributor, at the same time billing the distributor for the mone y

amount of the sales there appearing, by sending it an invoice (Exhibi t

8) for that amount, payable on or before the 20th of the following

month . This invoice (Exhibit 8) does not describe or refer to an y

particular goods but refers only to the money amount of distributor's

sales for the preceding month, as calculated upon the particulars o f

product sales shown by the distributor in its report (Exhibit 7) after
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the Firestone Company has added to Exhibit 7 the prices and total

	

C . A.

money amount thereof . The Firestone Company does not bill the dis-

	

194 1
tributor for the price of products it has forwarded the distributor

during the said month. The above contrasts with the course prescribed

	

IN RE
in respect to certain Firestone products such as accessories, repair TAXATIO N

material, and repair equipment which the distributor purchases on ACT AND

terms of payment by the 20th of the month following. To these products
INCObIE TAx

ACT
Exhibits 6, 7, and 8, supra, do not apply . It is conceded for the purpose AND IN RE
of this appeal that these last-mentioned products are purchased by the AssEss-

distributor from the Firestone Company in Hamilton, and accordingly MENTS OF

that such sales are not taxable as income earned in British Columbia.
FIRESTON E

TIRE
This appeal does not concern them but relates only to the warehoused RUBBER
goods first referred to. On appeal from the decision of the Minister of COMPANY O F

Finance that the Firestone Company must pay income tax on profits CANAD A

made from the sale of warehoused goods in British Columbia, it was held

	

LTD .

by MURPHY, J . that the distributor, in selling the warehoused goods i n

British Columbia, did not do so as the Firestone Company's agent . The

goods were sold to the distributor in Hamilton, in the Province o f

Ontario, on the basis of deferred payments involving possible pric e

changes which did not call for any act to be done within Britis h

Columbia by the Firestone Company from which it can be said to have

earned an income within the Province .

Held, on appeal, reversing the decision of MURPHY, J. (MACDONALD, C .J .B .C .

and MCDONALD, J.g . dissenting), that the contract under review is a

distributor's warehouse contract giving the distributor the right to sel l

goods which it has agreed to receive and warehouse . The distributor s

never agreed to buy the goods, but agreed to vigorously push sales an d

to sell to commercial accounts, indicating its true role as an agent
selling respondent's goods in British Columbia.

John Deere Plow Co . v. Agnew (1913), 48 S .C .R . 208, distinguished.

APPEAL by the Commissioner of Income Tax from the decisio n
of Mum-HHY, J . of the 24th of January, 1941 (reported, ante,

p. 45), whereby the Firestone Tire & Rubber Company's appea l
from the confirmation by the Minister of Finance of British
Columbia of the income tax assessments levied against th e

respondent by the Commissioner of Income Tax for the sai d
Province was allowed .' The Firestone Company, incorporated

under the laws of the Dominion of Canada, has its head office i n

Hamilton, Ontario, and manufactures automobile equipment a t

its plant in Hamilton. The Firestone Company had a dis-

tributor's warehouse contract with Mackenzie, White & Duns-
muir Limited, incorporated in British Columbia, wholesal e

dealers in automobile accessories. The contract and its attached

schedule between the Firestone Company and the distributor
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provides, inter alia : (1) The distributor is granted the exclusive
1941

	

right to sell Firestone products in a certain portion of British

IN RE
Columbia, at prices fixed by the Firestone Company ; (2) the

TAXATION distributor is to receive and warehouse a sufficient stock of Fire -
ACT AND

INCOME TAX stone products to meet the requirements of the territory, and t o

AND IN RE
"vigorously push the sale and distribution of Firestone prod-

ASSESS- nets" ; (3) right, title, ownership and property of such ware -

FIRESTOONE housed stock shall remain in the Firestone Company "so long as
TIRE& the same or any part thereof shall remain in the said warehous e

RUBBER
COMPANY OF stock and shall not have been bona fide sold or otherwise disposed

CARTDDA
of to dealers or consumers" ; (4) the distributor is required to

forward monthly to the Firestone Company the "monthly inven-
tory and sales report" described in the head-note hereto ; (5)
provisions as to increase and decline of prices of warehouse d

stock ; (6) provisions as to inspection discounts and deliveries ;

(7) accessories, repair material, and repair equipment are to be

purchased by the distributor "outright" ; (8) "the distributor
shall pay to the company for Firestone products purchased from

the company," the list price in force at the time of purchase ,

payment to be made on or before the 20th of the following
month ; (9) "the distributor has the exclusive right to sell Fire -
stone products to dealers in the territory specified, but this con -

tract is not to be construed as constituting the distributor th e
agent of the company for any purpose . "

The Commissioner levied an assessment amounting to $9,577.

The appeal was argued at Vancouver on the 13th, 14th an d
17th of March, 1941, before MACDONALD, C .J .B.C., MCQUARRIE ,
SLOAN, O'HALLORAN and MCDONALD, JJ .A .

H. Alan Maclean, for appellant : Since 1927 the Fireston e
Company has been earning income within the Taxation Act .
They have been making sales in the Province through the agenc y
of its distributor, Mackenzie, White & Dunsmuir Limited of
Vancouver : see Grainger & Son v . Gough (1896), 3 T.C. 462 ;

F. L. Smidth & Co . v. F. Greenwood (1922), 8 T.C. 193, at p .
203 ; Weiss, Biheller & Brooks, Ltd. v. Fanner (1922), ib . 381 ,
at p . 406. The contract shows that the relationship betwee n
Firestone and distributor is that of consignor and consignmen t
agent . The sale to the distributor is one completed in British
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Columbia . The description of the contract is significant, namely,

	

C. A .

"Distributor's Warehouse Contract," suggesting bailment rather

	

194 1

than sale . The distributor 's duty is to push sales and to sell : see

	

IN RE

Watson v. Sandie & Hull (1897), 3 T.C. 611 . The goods are TAXATIO N

sold at prices fixed by Firestone, and the prices at which the INCOME TA X

distributor shall account to Firestone, and the remuneration
AND I N

CT
RE

received by distributor is the equivalent of a commission : see AssEss-

Ex parte Bright .

	

lIn re Smith (1879), 10 Ch. D. 566, at p.

	

FI570. BRESTO
NENTS of

E

In paragraph 10 of the contract the distributor is "accounting RsEB
to the company for Firestone products at the price set forth in COMPANY OF

the schedule ." Accounting is primarily the duty of an agent
C

LTD.
D A

rather than a purchaser . The distributor under paragraph 6 i s
under no obligation until the goods are sold : see Halsbury' s
Laws of England, 2nd Ed ., Vol. 1, sec. 415 ; Adolph Lumber Co .

v . Meadow Creek Lumber Co. (1919), 58 S .C.R. 306, at p . 307 .
The learned judge relied on John Deere Plow Co . v. Agnew

(1913), 48 S .C.R. 208. It is distinguishable from the presen t
case, but see Helby v. Matthews, [1895] A .C. 471 . That the
distributor is an agent see Weiss, Biheller & Brooks Ltd. v .

Farmer (1922), 8 T .C. 381 . The goods could not possibly hav e
been sold to the distributor while the ownership still remains in
Firestone : see The Commissioner of Inland Revenue v. The

Eccentric Club, Ltd. (1925), 12 T.C. 657, at p . 690.

McAlpine, K.C., for respondent : The Firestone Company
earned no income in British Columbia . To protect itself th e
Firestone Company retained title to tyres until they were sold .

A man was employed to make adjustments on faulty tyres. He

made no sales and it was expressly agreed that the contrac t
should not be construed as creating the distributor an agent .

When the distributor required tyres and other products he for -

warded an order for them. The acceptance of the offer to pur-
chase was always made in Hamilton, and the profits were made
in Hamilton . All accessories were purchased outright . The

question is whether the profits on the tyres are taxable becaus e

Firestone retained title until they were removed from the ware -

house . Resales by the distributor were at distributor's risk, an d

on failure of purchaser to pay, the loss was distributor's . Price

of tyres was adjusted when prices on the market varied . Grainger
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& Son v. Gough, [18961 A.C. 325, is in our favour. The contract
1941

	

is made in Ontario. That the goods are paid for when sold i s

IN BE merely a term of the contract . It is merely a contract betwee n
TAXATION a manufacturer and a wholesale dealer, giving exclusive right to
ACT AND

INCOME TAX sell the manufacturer 's products . There is no control over the
ACT

	

distributor : see Performing Right Society v . Mitchell and
AND IN BE

ASSESS- Booker (1924), 93 L.J.K.B. 306 ; John Deere Plow Co . v . Agnew
MENTS OF
FrgEsToNE (1913), 48 S.C.R. 208. The profits made by Firestone were a

TRUBBERIRE &&
manufacturer's profit and made in the place of manufacture,

COMPANY OF namely, Hamilton, Ontario. They were manufactured there.
CANADA

Profits made outside British Columbia are not subject to taxa -
tion here .

Cur. adv . volt.

20th May, 1941 .

MACDONALD, C .J.B.C . : This case turns upon the construction
of the contract in question . I have examined the contract with
care, and in my opinion the learned trial judge reached the righ t
conclusion . I would, therefore, dismiss the appeal .

MCQUARRIE, J .A . : This is an appeal by the Commissioner

of Income Tax of British Columbia from the judgment of
MuRPijy, J., setting aside an income-tax assessment against th e
respondent for the years 1927-1937 which had been made b y
the Commissioner of Income Tax and confirmed on appeal to th e
Minister of Finance . The appeal is brought under section 42 (6 )

of the Income Tax Act, Cap. 280, R.S.B.C. 1936. Approxi-

mately $9,000 is involved, to say nothing of taxes for following
years . There is no dispute as to the facts . According to counsel
for the respondent the whole question is—did the responden t
earn any profit in British Columbia? It is manifest that if
Mackenzie, White & Dunsmuir Limited is agent of the respond-
ent, the respondent is liable for the tax. The relationship
between them depends upon the contract . The respondent claim s
that it is a vendor and purchaser contract and not an agency
agreement as alleged by the appellant. No question as to the
validity of the Act is involved, nor was it raised below . The
relevant facts are sufficiently stated in the reasons for judgmen t
of my brother O'HALLORAN . In addition, I think it should be
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pointed out that stock is kept in the respondent 's property located

at Vancouver, Victoria, New Westminster and Nelson . The fire
insurance on that stock is carried by the respondent and Mac-

	

IN RE

kenzie, White & Dunsmuir Limited has no responsibility in TAXATIO N
ACT AND

connection therewith—see Exhibit 4 .

	

INCOME TAX

Exhibit 4 is a letter dated March 1st, 1934, at Hamilton,

	

Acs
AND IN RE

Ontario, from the respondent to Mr. John Dunsmuir, Mackenzie, AssESS-

White & Dunsmuir Limited, Vancouver, B .C. The said letter FIRESTONE

reads as follows :

	

TIRE &
RUBBER

You will be relieved of all responsibility whatsoever as to fire insurance COMPANY O F

on Firestone stock which is our property located at Vancouver, Victoria, CANADA

New Westminster, and Nelson . This arrangement is to remain in

	

LTD.

until the expiration of your contract August 31st, 1937 .

	

McQnarrie,

It is to be noted that this letter definitely refers to the contract .

	

J .A .

It is true that it appears from the contract that originally th e
insurance was to be taken care of by Mackenzie, White &
Dunsmuir Limited to the extent therein specified, but in any
event, at least after the date of exhibit 4 respondent had to carr y

the insurance. That indicates another strong reason why th e
appeal should be allowed, particularly as in his reasons for judg-
ment the learned trial judge stresses the fact [ante, p. 48] :

The distributor is bound to receive and warehouse the goods set out in

the memorandum invoice and so long as they remain in its warehouse or

in its possession such goods are at the risk of the distributor.

I do not consider it necessary for me to review the authorities
cited, as that has been done by my brother O'HALLORAN in a

manner acceptable to me . I am inclined to agree with counse l

for the respondent when he submits that every case must b e
decided on its own facts. In the result I am of opinion that the
decision of the appellant as confirmed on appeal to the Provincia l

Minister of Finance is correct, and that on the undisputed fact s

the respondent comes within the Act . I would, therefore, allow

the appeal .

SLOAN, J .A . : In my opinion the appeal should be allowed
and as I am in such substantial agreement with the reasons fo r

judgment handed down by my brother O'HALLORAN I deem i t
unnecessary to add anything thereto .

O'HALLORAN, J.A. : The respondent Firestone Tire & Rubber
Company of Canada Limited is incorporated under the Dominion

333
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Companies Act and its manufacturing plant is situate in Hamil -
1941

	

ton, Ontario. The sale of its products in the British Columbi a

IN RE area is conducted through Mackenzie, White & Dunsmuir
TAXATION Limited, Vancouver, under a "Firestone Distributor's Warehouse
ACT AND

INCOME TAX Contract."

AND IN RE

	

The respondent's liability to pay income tax to the Province
AssESS- of British Columbia (for the purpose of this appeal at any rate )

MENTS O F
FIRESTONE depends upon whether it owns the "Firestone" products sold in

RUBBER this Province by Mackenzie, White & Dunsmuir Limited (here-
COMPANY OF after called "the distributor") . That is determined by the terms

CANADA
LTD.

	

of the contract and the course of dealing prescribed thereby . If

O'Halloran, it is found that the respondent does own these products, then th e
J .A .

distributor emerges inter se as its agent in their sale even though

the distributor may sell them as an apparent principal . In that
event the respondent must be held liable, for then the only sale
which takes place occurs in this Province when the distributo r
sells to the trade .

It is common ground that certain "Firestone" products, suc h
as accessories, repair material and repair equipment are sold th e
distributor in Hamilton, Ontario. The appellant Commissioner

of Provincial Income Tax does not claim income tax on profit s
of the respondent derived from those sales . The invoices of such
sales disclose the order to buy is accepted by the respondent in

Hamilton ; the invoices also disclose that the goods are forwarded
to Vancouver on condition that they pay for them on the 20th of

the following month . However, those sales are excluded from

the present controversy, which concerns only "Firestone" prod-
ucts warehoused by the distributor in Vancouver, and for whic h
the distributor is under no liability to pay as long as it can sho w

they remain in its warehouse .

The distributor carries a stock of "Firestone" products in

Vancouver valued at approximately $50,000 . Once every mont h
it sends the respondent a "monthly inventory and sales report"
thereof (Exhibit 7) for the period ending the 20th of the month.
It is important to note this report sets out under appropriat e

column headings—(1) the number of each product on hand a t
the beginning of that monthly period ; that is the "`opening

inventory" ; (2) the number of each product received from the
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respondent during that monthly period ; (3) the number of each

	

C . A.

product on hand at the end of that monthly period ; that is the

	

194 1

"closing inventory" ; and (4) the number of each product sold

	

IN R E

by the distributor during that monthly period. It is obvious TAXATION
ACT AN D

that (4) must equal the difference between (3) and the sum of INCOME TA X

(1) and (2) .

	

ACT
AND IN R E

On receipt of this "monthly inventory and sales report," the AssESS -
MENTS OF

respondent sends the distributor a statement (Exhibit 8) of the FIRESTON E

amount it is required to remit in respect to the products listed in RUB
(4), supra; that is to say, for the goods sold by the distributor COMPANY O F

during the monthly period last ended . That statement shows on
CADA

its face that the amount there set forth relates to the proceeds of o°xanon,
sales made by the distributor during the last monthly period as

	

J.A .

disclosed in the "monthly inventory and sales report ." It is of
first significance to observe that it does not relate to sales made
by the respondent to the distributor . It seems to me to be a
determining point in this case that the amount there set forth
does not relate to sales from the respondent to the distributor
during that period . Examination of Exhibits 7 and 8 leaves n o
room for uncertainty on this point. Exhibit 8 dated 26th
October, reads :

Sales Sept . 21 to Oct . 20 attached . . . $20,490.66 . Quantities O.K.

The word "attached" in the quotation refers to Exhibit 7 ,
supra, which the respondent returns to the distributor attached
to Exhibit 8, after having filled in (in Exhibit 7) the "price"
column (5) and the "price extension" column (6) . If the
amount in Exhibit 8 related to sales from the respondent to the
distributor it would check with the price extension of colum n
(2), supra, in Exhibit 7, viz ., the number of products received
from the respondent . But it does not check with column (2 )
but does check with the price extension of column (4), supra,
which sets out the distributor's sales during that period . It is
conclusive therefore that Exhibit 8 is not an "invoice" of sales
made by the respondent to the distributor .

The fact is, the respondent does not at any time bill the dis-
tributor for any of these goods at all—as it would if it were i n
truth selling goods to the distributor, and as it does in the cas e
of the sales referred to at the outset, with which we are not now
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concerned . Exhibit 8 is not a sales invoice. It is in real effect ,

	

1941

	

as stated, a statement from the respondent of the amount th e

	

IN RE

	

distributor is required to remit in respect to its previous month' s
TAXATION sales to the trade, after the fixed commissions have been adjusted .
ACT AND

INCOME TAX It is manifest from the nature of the transaction described tha t
no sale or agreement to sell is made in Hamilton or in Vancouver,AND IN RE

AssEss- or at all, when the respondent ships the goods to the distributor .
MENTS OF
FIRESTONE It is also apparent that the distributor does not buy or agree t o

	

TIRE

	

buy goods from the respondent at any time after they are shippe d
RUBBE R

COMPANY OF to it or received by it.
CANADA

	

LTD .

	

This is confirmed, if confirmation is required, by the fact that

O'Halloran, Mackenzie, White & Dunsmuir Limited neither includes such
J.A. goods in the inventory of assets shown in its balance sheet, no r

discloses any liability in its balance sheet in respect thereto as i t
would if it had bought or agreed to buy the goods. The respond-
ent, however, does include in its inventory of assets disclosed i n
its balance sheet the $50,000 worth of its products warehouse d
with the distributor in Vancouver . It is confirmed further by
this extract from the evidence :

THE COURT : They [the distributor] may never sell them [the goods] an d
they remain the Firestone property. Suppose—without reflecting on th e

Mackenzie, White, Dunsmuir Company for a moment—suppose it went int o

bankruptcy, the Firestone Company would take those goods, they would not

be entitled to rank as creditors . They could simply say "These are ou r
goods," and take them . Is that not so, Mr. Dunsmuir ?

Mr. Dunsmuir : Yes .

The conclusion reached in the Court below that the warehouse d
goods were sold to the distributor in Hamilton on the basis of

deferred payments, with respect, cannot be supported, if th e

unquestioned facts to which I have referred are given the weight

which their importance and relevancy demand . These facts of

course are in harmony with the agreement . The foregoing

analysis of Exhibits 7 and 8 definitely excludes any sale by the

respondent to the distributor and clearly defines the working ou t

in practice of the agency relationship which the agreemen t

demands . The agreement correctly describes itself as a "dis-

tributor's warehouse contract." Nowhere in it does the dis-

tributor agree to buy the warehoused goods. If a sale were

intended in a commercial agreement of this character, one would
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not expect that intention to be cleverly disguised, but would expec t
to find it expressed in apt words.

It follows from what has been said that the distributor in
Vancouver is not required to pay for the goods it receives from
the respondent . Its obligation under the agreement is to accoun t

for them in the monthly inventory report, and to remit the pro-
ceeds of the sales thereof it has made during the last monthly

period. The distributor obviously acts as an agent in the sal e
of the respondent's goods, as it is clear from what has been sai d
that it does not itself purchase the goods from the respondent at
any time. The goods are sent to the distributor in Vancouve r

where it holds them for the respondent . When the distributor
can sell them it does so, and remits the proceeds to the responden t
monthly, less the remuneration agreed on. This sale of respond-
ent's goods by the distributor is the only sale which takes plac e
and obviously takes place in Vancouver .

It is true the respondent fixes the prices at which the distribu-
tor may sell to the trade, and also fixes the portion of the pric e
which the distributor shall remit when the latter has sold the
goods. But in this case that is a convenient way in which to fix
the distributor's commission as an agent . Agents usually receive
a commission on sales, but the form in which the commission i s
payable may vary with the class of the business and the exigencie s
arising thereout. One of the exigencies of the tyre business i s
the maintenance of a uniform price to the trade in all parts o f
Canada. It requires the respondent to fix the uniform price ,
and to take measures all over Canada to see that it is not departe d

from. Once the respondent fixes the price at which the dis-

tributor shall sell, it matters not whether the latter's remunera-
tion is fixed in terms of a percentage or as is done here in term s
of a portion of the price the agent shall remit .

It goes without saying that if the respondent is to maintain
and increase the market for its products in Vancouver, it i s
forced to keep a substantial stock in Vancouver to fill the demand s
of that market . For example, it would not be practicable for
the distributor to take an order for a tyre and send that order to
the respondent in Hamilton to be filled . The respondent could
have its own warehouse in Vancouver stocked with goods an d

22
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keep a branch office there. But the business apparently does no t

	

1941

	

warrant it . Again the respondent could have a distributor in

IN RE Vancouver which would purchase all the "Firestone" product s
TAXATION it kept in stock. A distributor of this description would likely
ACT AN D

INCOME TAX buy the products in Hamilton and agree to pay for them on the

AND IN RE 20th of the following month, as is done now in the case of acces -
ASSESS- sories, repair equipment and repair material referred to at th e

MENTS OF
FIRESTONE outset .

	

TIRE &

	

But that policy was inexpedient, for the distributor woul d

In the result the respondent employed a responsible distributo r
to warehouse its goods in Vancouver, and which for a stipulate d
remuneration would sell its goods as effectually in its interest
as if the respondent had its own branch office and warehouse i n
Vancouver. It is true this distributor sells the goods in its own
name as if it owned them. But that does not destroy the agency
relation, for as Channell, J . (Divisional Court) said in Watson
v. Sandie & Hull as reported in [1898] 1 Q .B. 326, at p . 331 :

It is quite consistent with goods being treated as the property of the

agent, as between the agent and the purchaser that, as between the agen t

and his foreign principal, the goods should be in fact the goods of the

principal .

In the report of this decision in (1897), 67 L .J .Q.B. 319, Chan-
nell, J ., is thus quoted at p . 321 :

The truth here is that Squire & Co . are really principals, because the

contracts [with the trade] are made by a person [Sandie & Hull] who is,

in fact, their agent, although he contracts in his own name .

What has just been said explains paragraph 10 of the schedule
attached to the contract . It reads :

10 . The distributor has the exclusive right to sell Firestone products t o

dealers in the territory specified but this contract is not to be construed a s

constituting the distributor the agent of the company for any purpose.

That requires the distributor to sell `"Firestone" products to
dealers in its own name, and debars it from contracting or repre-
senting itself as an agent of the respondent in such sales . But
it does not affect the real relation between the respondent and th e
distributor inter se, which is that as between them, the sales to th e
trade are made by a person which is in fact the respondent' s
agent, although its sells in its own name .

RUBBE R
COMPANY OF then have to invest a substantial sum in "Firestone" products .

CANADA
In that regard the responsible officer of the distributor said :

We neither had the money nor the desire to invest as much as was calle d
O'Halloran,

for on the basis of a shipment purchased.J .A .
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The learned judge appealed from excluded agency on th e
ground the distributor's liability to pay arose when the good s
"disappeared" from the inventory . He reasoned that this "dis-
appearance" might result from fire, theft or other occurrence s
not connected with a sale by the distributor ; and that the dis-
tributor's obligation to pay might therefore arise even thoug h
it had not sold the goods . But with respect that is entirely con-
sistent with agency. For an agent who has goods of his principa l
for sale must account or pay for them, whether he sells them o r
loses them. It is his duty to sell them or return them. Supple-
menting what has been already said the agreement as a whole
points convincingly to the conclusion that the distributor hold s
the goods for sale on behalf of the respondent and that at n o
time does it purchase the goods itself.

The provision for the respondent's lien in paragraph 4 stipu-
lates the property shall remain in the responden t
so long as the same or any part thereof shall remain in the said warehouse d

stock and shall not have been bona fide sold or otherwise disposed of t o

dealers or consumers . . . .

By paragraph 5 the distributor may
resell in the usual and ordinary course of his business but not otherwise any

of the Firestone products delivered or to be delivered by the company . . .

It is evident that the word "resell" in paragraph 5 and in one o r
two other places in the contract really means "sell ." Read as
"resell" it implies a previous sale to the distributor ; but that i s
excluded by the language of paragraphs 4 and 5 just quoted, i n
addition to other cogent reasons already stated. If the dis-
tributor had already bought the goods, it could, of course, sell
them at will, and it would not require the respondent's permis-
sion given in paragraph 5 to "resell in the usual and ordinary
course of his business ."

John Deere Plow Co . v. Agnew (1913), 48 S.C.R. 208 wa s
much relied on to support the judgment appealed from . That
case turned upon the right of an unlicensed extraprovincial
company to sue in this Province, if it was "carrying on business "
in the Province . The right to sue is not involved here, nor may
the appellant's claim to the payment of income tax be determine d
by a decision as to whether the respondent is "carrying on busi-

ness" in the Province within the meaning of the Companies Act
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provisions considered in the John Deere Plow Co. case . By sec-
1941 tion 3 (1) (a) of the Income Tax Act, Cap . 280, R.S.B.C. 1936 ,

Ix RE
TAXATION

the income earned within the Province of persons not resident in the Provinc e

shall be liable to taxation .

ACT AND

	

By section 2 of the same Act "person" includes "corporations ,
INCOME TAX

AcT

	

agents and trustees" ; and "income" includes :
AND IN RE (c)

	

All income, revenue, .

	

.

	

. , or profits arising, received, gained ,
AssESS -

MENTS OF
FIRESTONE

acquired, or accrued due from

of any kind whatsoever .

.

	

. .

	

any venture, business, or profession

TIRE & In my view "profits from any venture" within the Province ma y
RUBBE R

COMPANY OF be quite a different thing from profits from "carrying on busi -
CL~DA ness" in the Province ; the more so if the latter statutory phrase
—

	

should be restricted as it was in the John Deere Plow Co . case,
o xJ

.A
ran,

vide the concluding paragraph of the judgment of Duff, J.
(as he then was) at p . 232, to a company which

. . . had a fixed place of business at which it carried on some part of it s

own business within the Province.

Furthermore, if the point were necessary to decide in this appeal ,
I should hesitate to hold that liability for Provincial income tax
upon "profits from any venture" must depend upon whether the
"venture" is an "exercise of trade" as that phrase may be inter-
preted in decisions based on other statutes .

But there is another essential distinction between the John

Deere Plow Co. case and the one now under review. In the former
case Agnew bought all the goods he received from the John Deer e
Plow Company. Under his agreement (p. 230) he had to "settl e
by cash and notes" for the goods on the first of the month follow -
ing each shipment . That is exactly the case here in respect to
the accessories, repair material and equipment for which the
distributor agreed to pay on the 20th of the month following
shipment. But as stated at the outset hereof, the claim of appel-
lant Commissioner of Income Tax is not concerned with thes e
admitted sales to the distributor . But that is not the case in
respect to the goods to which this appeal applies, for unlike th e
distributor in the present case, Agnew had agreed to buy all th e
goods which he had on hand.

That the John Deere Plow Co. contract was a contract of sale
and not a "distributor's warehouse contract" (as the respondent' s
contract in this case is truly described on its face) is furthe r
evidenced by the provision (p. 230) therein that in the event of
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Agnew's default in payment on the first of the month followin g

shipment all moneys owing by him became payable at once and

the John Deere Plow Co. was authorized to sell all the goods

	

IN E E

to which the agreement related, and after crediting Agnew TAxATIO N
ACT AN D

therewith could hold him liable for any deficiency. These pro- INCOME TA x

visions are consistent only with a sale of the goods when shipped.
ANDI RE

It was on these facts that Duff, J . (as he then was) said at p. 231 : AssESS -

It is, in my judgment, an agreement relating to the sale and purchasing MENTS of
FIRESTON E

of goods embodying elaborate provisions for the protection of the sellers.

	

TIRE &

The respondent's contract under review cannot be so described . RuBBE E
COMPANY OF

It is a distributor's warehouse contract, as it says it is, giving CANADA

the distributor the "right to sell" (paragraph 1) goods which it

	

I'D '
has agreed "to receive and warehouse" (paragraph 3) . Nowhere O'Halllooran ,

does the distributor agree to buy the goods ; but it does agree in
paragraph 3 "to vigorously push sales" and "to sell to commercia l
accounts," . . . indicating its true role as an agent sellin g
respondent's goods. The distributor did not buy or agree to buy
the goods. If the distributor decided to terminate the agreemen t
under paragraph 14 thereof, it could return the whole of th e
Firestone warehouse goods to the respondent. The respondent
could not then compel the distributor to pay for them.

Needless to say, that would not be so, if the distributor had
bought or agreed to buy the goods as happened in the John Deer e
Plow Co. case, and in W. T. Lamb & Sons v. Goring Brick Co .
(1931), 101 L.J.K.B . 214 (Court of Appeal) . In the latter case
as here the plaintiffs were appointed sole selling agents of the
defendants. But the plaintiffs had also agreed (p. 218) which
is not the case here, to pay the defendants "for all goods supplied
by the end of the month following delivery . "

For these reasons, with respect, I would allow the appeal.

MCDONALD, J.A. : Mr. Justice MURPHY in the Court below
held that this case falls within the decision in John Deere Plow
Co. v. Agnew (1913), 48 S.C.R . 208 . While the matter is no t
entirely free from doubt I think the learned judge reached th e
right conclusion and there is nothing useful that I can add to his
reasons for judgment .

Appeal allowed, Macdonald, C.J.B.C. and
McDonald, J.A. dissenting .

Solicitor for appellant : H. Alan Maclean.
Solicitor for respondent : C. L. McAlpine.
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May 26, 28 .

IVEY AND OWL CABS v. GUERNSEY BREEDERS '
DAIRY LIMITED .

Automobile—Highway—Horse drawn milk-wagon—Attempting U turn in
middle of block—Collision—Negligence—Costs—R .S .B .C . 1936, Cap . 52 .

On the 21st of December, 1939, the plaintiff, a taxi-driver, was driving hi s

car easterly on 12th Avenue in Vancouver at about 6 .30 in the morning ,

and he saw a horse drawn milk-wagon coming toward him at a point

west of Vine Street . The horse appeared to stop, and he continued o n

at between 30 and 35 miles per hour . The milk-wagon turned to its lef t

intending to make a U turn in the middle of the block, and in doing s o

blocked the whole width of the road . The plaintiff did not see the hors e

turning in front of him in time to stop or turn to either side, and ra n

into the horse. The plaintiff's action for damages was dismissed an d

the defendant succeeded on its counterclaim .

Held, on appeal, varying the decision of LENNOX, Co. J ., that they both failed

in their duty to avoid the risk of collision and the accident resulted

from their combined negligence . The Contributory Negligence Act

applies and the parties being equally at fault the appeal should be

allowed accordingly .

APPEAL by plaintiffs from the decision of LENNOx, Co . J . Of

the 29th of January, 1941, in an action for damages resultin g

from a collision between the plaintiffs' taxi and a milk-wagon ,

the property of the defendant. On the 21st of December, 1939 ,

at about 6.30 a.m., the plaintiffs' taxi was driven easterly o n

12th Avenue, a short distance west of Vine Street and between

Vine and Balsam Streets . The defendant's milk-wagon wit h

horse, was going west on 12th Avenue . The horse was facing

the taxi-driver on its own side of the road, when the driver turne d

the horse to his left, intending to make a U turn, and when th e
taxi-driver reached him, horse and wagon blocked the whol e

roadway. The taxi-driver was going at from 30 to 35 miles an

hour, and did not see the horse turning in front of him in time t o
stop or turn to either side and he ran into the horse. The plaint-
iffs' action was dismissed and judgment was given the defendan t

on its counterclaim for $354 .60 and costs .
The appeal was argued at Vancouver on the 26th of May,

1941, before MCQUARRIE, O'HALLORAN and MCDONALD, JJ.A .

Bull, P.C ., for appellants : The taxi-driver was taking a cus-
tomer home at 6 .30 in the morning in December. As he went
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easterly approaching Vine Street he saw the horse and milk -
wagon in front of him on the proper side of the street, and the

horse appeared to stop, so he continued on . Suddenly the
horse turned to the left and blocked the whole roadway . The
taxi-driver had his head-lights on. He was going from 30 to 35
miles an hour . The driver of the milk-wagon was trying to make
a U turn in the middle of the street . Twelfth Avenue is a through
street . He was acting in contravention of the traffic laws : see
Wood and Fraser v . Paget (1938), 53 B.C. 125 ; Miles v .

Michaud, [1939] 2 W.W.R. 497. A motorist is not bound to
anticipate that another's car will make a U turn at a poin t
between intersections : see J. W. Bailey v. Grogan. Grogan v .

G. R. Bailey (1937), 52 B .C. 422, at p. 427. The unlawful act
is the real cause of the accident .

G. Roy Long, for respondent : This case comes within Davies

v. Mann (1842), 10 M . & W. 546. It was a clear morning and

there is evidence to support the finding of the trial judge : see
Callihoo v. Bradbury and Walker, [1939] 3 W.W.R 344. The
taxi-driver admittedly exceeded the speed limit of 30 miles a n

hour and he did not keep a proper look-out : see Tart v. G. W .

Chitty & Co., [1933] 2 K.B. 453, at pp. 457-8 ; Sershall v .

Toronto Transportation Commission, [1939] S .C.R. 287 .
Bull, in reply, referred to Petroleum Heat & Power Ltd. v .

British Columbia Electric Ry . Co . (1932), 46 B.C. 462. An
article entitled "The Rationale of Last Clear Chance" (1940) ,
18 Can. Bar Rev. 665, at p. 689, cuts down Davies v . Mann
(1842), 10 M . & W. 546 as far as automobile cases are concerned .

Cur. acv. volt .

On the 28th of May, 1941, the judgment of the Court was
delivered by

O'HALLORAN, J .A. : The learned trial judge dismissed th e
"taxi-driver's" action and allowed the "milk-cart driver's "
counterclaim but without giving reasons. The taxi-driver
appeals. No question of quantum is involved .

As I view the evidence both parties were at fault. The milk-
cart driver was at fault in attempting to turn his horse-draw n
vehicle in the middle of the block when he saw the approaching
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lights of the taxi . Moreover, turning in the middle of a bloc k

is prohibited by section 37 (3) of city of Vancouver By-law

No . 2234. The taxi-driver was at fault also in not realizin g

sooner than he did, that the slow moving milk-cart was in fac t
turning in the middle of the street. The procession of faulty
acts committed by each party is not susceptible to a chronologica l
analysis, from which sole responsibility may be calculated by a

time and distance formula .
The facts of this case distinguish it from Lauder v . Robson

(1940), 55 B.C . 375. Inter alia, the motor-car driver in tha t
case could have swerved to his left and avoided the pedestrian

who was not committing a breach of any statute or by-law in
crossing the road. In the present case there is no evidence to
indicate the taxi-driver could have avoided the accident by swerv -

ing to either side . There is clear evidence he could not have done
so by swerving to his right.

In my view the facts of this case exclude either party from
sole responsibility. They both failed in their duty to avoid th e
risk of collision. The accident resulted from their combine d
negligence . Accordingly our Contributory Negligence Act makes
them both liable for the consequences of their common negligence ,
vide Petroleum Heat & Power Ltd. v. British Columbia Electri c
Ry. Co . (1932), 46 B.C. 462, MARTIN, J.A. (later C.J.B.C . )
at 467.

In my view the parties were equally at fault and the appea l
should be allowed accordingly, with costs of appeal to the suc-

cessful appellants . The costs in the Court below should be appor-

tioned in the manner directed in the Contributory Negli-

gence Act.
Appeal allowed in part .

Solicitors for appellants : Walsh, Bull, Housser, Tupper, Ra y

& Carroll .

Solicitor for respondent : G . Roy Long .



LVI.]

	

BRITISH COLUMBIA REPORTS .

	

345

THE CORPORATION OF THE DISTRICT OF OAK BAY c- A -

v. THE CORPORATION OF THE CITY 194 1

OF VICTORIA . April 29, 30 ;

Water—Supplied by Victoria to Oak Bay—Dispute as to rates—Complain t
to Public Utilities Commission—Rate fixed—Appeal to Lieutenant-
Governor in Council—Referred to Court of Appeal—B .C. Stats. 1911 ,
Cap . 71 ; 1988, Cap . 47, Secs . 105 and 106.

By the Oak Bay Act, 1910, Amendment Act, 1911, the City of Victoria wa s

obliged to supply water to the municipality of Oak Bay, and the munici-

pality was bound to pay for it . By agreement made in 1929 the munici-

pality paid 7 1/2 cents per thousand gallons for the water supplied by th e
city. The agreement expired on the 31st of December, 1937, and the city

then sought to charge Oak Bay at the rate of 12 .08 cents per thousand

gallons . Pending the hearing of a complaint by Oak Bay to the Publi c

Utilities Commission in relation to said rate, the municipality continue d

to pay for its water at 7 1/2 cents . On hearing evidence, the Commission on

the 19th of December, 1940, fixed the rate at 6 .75 cents per thousand gal-

lons . Under section 105 of the Public Utilities Act the city appeale d

to the Lieutenant-Governor in Council and under section 106 of sai d

Act the Lieutenant-Governor in Council referred the appeal to the Cour t

of Appeal. On preliminary objection that the questions raised on the

appeal involve questions of law, and there is no jurisdiction to hear th e

appeal :

Held (MCQUARRIE and SLOAN, JJ.A . dissenting) , that the questions involve d

are pure questions of fact and the appeal should proceed .

Held, on the merits, varying the order of the Public Utilities Commissio n

(SLOAN and O'HALLORAN, JJ.A. dissenting), that the Commission faile d

to take into account the cost to the city of providing men to guard thei r

works during the war . This charge should be allowed as a reasonabl e

expense for maintenance and care of the plant. Secondly, the Smith' s

Hill Reservoir and pipe connecting it with the main system might come

in useful as a standby in case of emergency, and a reasonable allowanc e

should be made in this case . Thirdly, the Commission held that th e

surplus water sold to certain industrial concerns at a low price wa s

really provided as a bonus to these concerns, and that in reaching th e

figure to be used as a divisor the amount of water so supplied ought to

be included. The history of the matter does not bear out this conclu-

sion, but rather in so far at least as the two chief customers are concerne d

( Sidney Roofing Co. and Producers Rock and Gravel Co .) , the obligatio n

to furnish water was inherited by the city from its predecessor, the

Esquimalt Waterworks Company. The water furnished these two com-

panies ought to be taken into account and deducted, and its price ough t

to be looked on as so much salvage for the benefit of both parties . The

matter should be referred back to the Commission in order that it ma y

vary its finding in accordance therewith .

May 1 ;
June 12 .
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Per SLOAN, J.A . : The issues before the Court having been held to be pur e

1941

		

questions of fact of which the Utilities Commission is by statute the

sole judge the Court has no jurisdiction to entertain the appeal .

CORPORA-
TION OF

CITY OF
APPEAL by the City of Victoria to the Lieutenant-Governor

VICTORIA in Council under section 105 of the Public Utilities Act (which

CORPORA- appeal was referred by the Lieutenant-Governor in Council t o

DISTRICT
Tlox

	

the Court of Appeal pursuant to section 106 of said Act) fro m
OAK BAY an order dated the 19th of December, 1940, made by the Public

Utilities Commission, fixing the rate to be charged for wate r

supplied by the City of Victoria to the Corporation of the Dis-
trict of Oak Bay. The city first obtained water from Elk Lake

but this was discontinued in 1913. In 1912 the city commence d
construction of the water supply system from Sooke Lake an d

brought it into operation in 1915. The Esquimalt Waterworks

Company obtained water from Thetis Lake and Goldstream

Lake and River, and in 1925 the city expropriated that system .

In 1890 the city laid water mains or pipes in the Oak Bay dis-
trict and supplied water there on the same basis as their own

residents . Oak Bay was incorporated in 1906, and in 1909 th e

city sold to Oak Bay its water-pipes within the limits of the

municipality and entered into a contract to supply water to the

municipality in bulk. Under the Oak Bay Act, 1910, Amend-
ment Act, 1911, the city and Oak Bay were respectively place d

under an obligation to furnish and to receive, accept and pa y

for a supply of water at all times .

The appeal was argued at Victoria on the 29th and 30th o f

April, and the 1st of May, 1941, before MACDONALD, C .J .B.C . ,
MCQUARRIE, SLOAN, O ' HALLORAN and MCDONALD, M .A .

F. L. Shaw, for appellant, moved to amend the notice of appeal

by adding certain grounds of appeal .

Haldane, for respondent : The objection to amend goes to the

jurisdiction . This is an appeal under section 105 of the Public

Utilities Act and is confined to an appeal upon any question o f

fact. Under section 97 an appeal on a question of law may b e
had upon application to a judge of the Court of Appeal but n o

such application was made. The jurisdiction is limited to th e

order in council. This Court has no jurisdiction to hear any
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appeal outside of the original notice of appeal . Clauses 2 to 7
inclusive of the notice of appeal involve questions of law .

Davey, for appellant : The Court of Appeal has the right t o
amend. The grounds of appeal are distinct from the notice of

appeal. These are questions of fact alone and include grounds

2 to 7 inclusive above mentioned . When the matter is referred
to the Court of Appeal it has jurisdiction in questions of law
or fact.

30th April, 1941 .

MACDONALD, C .J.B.C . : The majority are firmly of the
opinion that Mr. Ilaldane's contention, viz ., that the questions
raised in the appeal are questions of law, cannot be entertained .

I put it on the ground that these are pure questions of fact ;
when, too, other provisions of the Act are read all doubts, I think ,
are removed . The appeal should be allowed to proceed .

MCQu-ARRIE, J.A . : We have to take the Act as we find it ; i t
is not for us to legislate to amend it or repeal it . But it appears
to me that the Act is, to put it mildly, rather unworkable ; some-
thing may have to be done with it. Now whether this appeal

involves a question of law as well as a question of fact or a mixe d
question of law and fact, which I presume so far as we are con-
cerned would be the same thing, it affects the jurisdiction. Well ,
I would like to agree with the majority that everything be gon e
into thoroughly, but as I see it, this is an appeal involving a
question of law ; and I think there is something in the prelim-
inary objection. That is all .

SLOAN, J.A. : With great deference to the contrary view o f
my brothers, I find myself unable to agree. In my view the
question whether or not the Commission has improperly exclude d
from its consideration evidence that it ought to have considered ,
is not simply a question of fact, but involves at least a question o f
mixed law and fact .

I propose to amplify my reasons at a later date, because it i s
a question that requires careful consideration in view of the
limitation surrounding the exercise of quasi-judicial function s
of boards of this character. See St . John v. Fraser, [1935 ]
S.C.R. 441 and cases therein referred to .
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I content myself by saying at this stage that, to illustrate by
1941 one heading of the notice of appeal, while the question as to

CORPORA-
whether or not water-guards are a wartime necessity is a questio n

TION OF of fact the suggested failure of the board to consider this as a
CITY OF

VICTORIA relevant element in the determination of rates, and the conse -

CORPORA-
quences that flow therefrom, involves principles of law and no t

TION OF fact alone . The appeal is from the adjudication of the boar d
DISTRICT O F

OAK BAY because of its alleged failure to consider evidence relevant to the

Sloan, J .A .
issues . To say that this involves fact alone is, with great respect ,

to overlook the true basis of the appeal .

O'HALLORAN, J.A . : I agree that as presented on this prelim-

inary objection, the subject-matter of the appeal is a question o f
fact . If necessary I shall hand down reasons later .

McDoNALD, J.A. : I agree.

Objection overruled, 112eQuarrie an d

Sloan, M.A . dissenting.

Shaw, on the merits : The cost of supplying war guards for

dams, reservoirs and pipe-lines should have been included in th e

rate to be paid by the respondent . The cost of the Smith's Hill

Reservoir should have been included in arriving at the rate to b e

paid. The Commission should have placed the water taken fro m

the system into various categories depending on the use to whic h

it was put, and fixed a price to be paid for water in each categor y
as required by section 15 (c) of the Public Utilities Act. Apart

from the Act, in order to arrive at an equitable and fair rate to

be paid by the respondent, the Commission should have divide d

the water supplied by the appellant in categories depending on
the service supplied, and fixed at a fair rate to be paid for each
service depending on various factors involved, such as quantity

used, purpose for which it was used, and guarantee of continuou s

supply . The Commission erred in finding that the appellan t
was subsidizing industry by supplying water to commercial and

industrial consumers at less than its proportional cost . On the

whole appeal the Commission should have found as a fact that
the employment of special guards was a reasonable and necessary
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precaution for the appellant to take in war time, and should have

	

C. A.

allowed this expense as part of the cost of providing the service,

	

194 1

and should also have been found as a fact that Smith's Hill CoRPoRA-

Reservoir was an asset reasonably acquired to give the service
CI
TION OF

TY O F
and that it now constitutes a standby ; and should have found as VICTORIA

a fact that the appellant is providing several classes of service
CORPORA -

and should have fixed a rate for each class .

	

TION O F
DISTRICT OF

H. G. Lawson, K .C., for respondent : Where an appeal is OAK BA Y

brought under section 105 of the Public Utilities Act the appea l
is limited to questions of fact. Section 15 (1) (a) of the Act

provides that the Commission shall consider all matters which i t

deems proper as affecting the rate. The effect of this provision
is to vest power in the Commission to determine the relevancy o r
irrelevancy of any evidence submitted for its consideration . This

goes to the admissibility of evidence and is a question of law :

see Phipson on Evidence, 7th Ed., 12, 49 and 53 ; Metropolitan

Railway Co . v. Jackson (1877), 3 App. Cas. 193, at pp . 197 to
207. Paragraphs 2 to 7 of the grounds of appeal are in effect a

complaint that some matter of fact has not been treated as rele-
vant . The findings of the Commission should not be interfered
with . Property used as a standby if not in fact used for a perio d
should be excluded from consideration in determining the rate :
see Taylor v. Northwest Light & W. Co., PUR1916A 372, at pp.
385 and 391 ; Boise Artesian Water Co. v. Public Utilities Com-

mission (1925), 236 P. 525 ; Re Spring Valley Utilities Com-

pany PUR192OF 139 ; Hoffman v. Elmira Water L. & R. Co . ,
PUR1920D 266, at p . 270 . The use to which water is put by th e
purchasers does not justify discrimination in the rate : see Re
Wisconsin Public Service Corp . (1934), 7 PUR(NS) 1, at pp.
2 and 11 ; Bailey v . Fayette Gas-Fuel Co. (1899), 44 Atl. 251 ;
Erie v. Pennsylvania Gas Co ., PUR1920B 396, at p . 404. The
reasonableness of the rate depends on the value of the service :
see Canada Southern Railway Co. v. International Bridge Com-

pany (1883), 8 App. Cas . 723, at p . 731 ; Rickett, Smith & Co .
v . Midland Railway Co ., [1896] 1 Q .B. 260, at p. 264. It is
contrary to section 15 of the Public Utilities Act : see Ex parte
Moncton T . E. & G. Co., [1927] 3 D.L.R. 1112, at p. 1117 ;
Salisbury & Spencer Ry . Co. v. Southern P. Co., PUR1920C



BRITISH COLUMBIA REPORTS .

	

[VoL.

688, at pp . 689 and 711 . In cases where a municipality ownin g
a utility sells outside its boundaries see Star Invest. Co. v. City
& County of Denver, PUR1920B 684, at p . 689 ; Re Kenosha,

PUR1918D 751, at p . 756 ; In re Bluffton, PUR1921B 716 .
Only property used and useful in tendering the service is taken
into consideration : see Re Telluride Power Co., PUR1922B
168, at p. 186 .

Haldane, on the same side : With respect to subsection (2) o f
section 8 of the Public Utilities Act as enacted by the 193 9
amendment to the Act, that subsection is inconsistent with an d

must prevail over, and to that extent repeal by implication sec-
tion 105 of the principal Act. A later or amending statute
repeals by implication such of the provisions of the earlier statute
as are inconsistent with or repugnant to the provisions of the later

statute : see Summers v . Holborn District Board of Works ,

[1893] 1 Q.B. 612, at pp. 615 and 618 ; Maxwell on Statutes,
7th Ed., 139 ; The Dart, [1893] P. 33 ; Neptune Steam Naviga-

tion Company v . Sclater. The Delano, [1895] P . 40 .

Davey, in reply : Said subsection (2) must be read with sec-
tions 73, 74, 75 and 107. It gives the Commission exclusive
original jurisdiction as to rates . There is an appeal by implica-

tion in this kind of a case . Although the Commissioners are th e

sole body to fix rates, it does not preclude an appeal on the groun d

of error in fact . It must be referred back by this Court to th e
Commissioners to fix proper rates . The section must be inter-
preted to allow an appeal on a wrong principle .

Cur. adv. vult.

12th June, 1941 .

MACDONALD, C.J .B.C . : I agree in the judgment of my brothe r
M CDO NALD .

MCQCARRIE, J .A. : I also agree with the judgment of m y

brother MCDoNALD .

SLOAN, J .A . : I have reached the conclusion this appeal must

be dismissed . In my opinion this Court is without jurisdiction

to enter upon it .
Pursuant to the provisions of an 1911 Act of the Legislatur e
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(Oak Bay Act, 1910, Amendment Act, 1911, B .C. Stats . 1911,

	

C. A .

Cap. 71) the city of Victoria was obligated to supply water to

	

194 1

the municipality of Oak Bay and the said municipality was bound CORPORA -

to take and pay for it . The price to be paid and its method of TION OF
CITY O F

computation has long been a matter of controversy between these VICTORIA

two public bodies, see e .g. Corporation of City of Victoria v .
CoRPORA-

Corporation of District of Oak Bay (1939), 54 B .C. 517 .

	

TION of
DISTRICT OF

On the 31st of December, 1929, the city of Victoria and Oak O x BAY

Bay entered into an agreement whereby the price of water sup- Sloan, J.A .

plied by Victoria to Oak Bay was fixed at 7½ cents per thousan d

gallons. This agreement expired on the 31st of December, 1937 ,

and no further formal agreement was made between the parties .
Victoria has continued since that time to supply water and Oak

Bay to take and pay for it at the 7½ cent rate.

In September of 1940 Oak Bay filed a complaint in relatio n

to the said rate with the Public Utilities Commission. After

hearing the evidence adduced the said Commission on the 19th
of December, 1940, issued the following order :

Upon the complaint of The Corporation of the District of Oak Bay tha t

the existing rates, as filed with this Commission, for water supplied to th e

applicant by The Corporation of the City of Victoria are unjust, unreason -

able, discriminatory and in violation of law, and the Commission having

determined, after a hearing, that the rate hereinafter mentioned is just ,

reasonable and sufficient :
THIS COMMISSION HEREBY ORDERS that the rate to be hereafter observe d

and in force for water supplied to The Corporation of the District of Oa k
Bay by The Corporation of the City of Victoria shall be 6.75 cents per
thousand gallons .

From this order the city of Victoria appealed to the Lieutenant -
Governor in Council and the Lieutenant-Governor in Counci l

referred the appeal to us .

I propose now to turn to the Public Utilities Act, Cap . 47,
B.C. Stats . 1938, and amendments thereto (hereinafter calle d
"the Act") for the statutory authority under which these variou s

steps were taken .

It is common ground that the complaint filed by Oak Bay wit h
the Commission was in accordance with and pursuant to section
19 of the Act which reads in part as follows :

19 . The Commission may . . . upon complaint that the existing rates

in effect and collected . . . by any public utility for any service are

unjust, unreasonable, insufficient, or discriminatory, or in anywise in viola-
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tion of law, after a hearing, determine the just, reasonable, and sufficient

1941

	

rates to be thereafter observed and in force, and shall fix the same by order .

The appeal from the Commission to the Lieutenant-Governo r
CORPORA- in Council is authorized by section 105 of the Act but such
TION OF

	

y

CITY OF appeal is limited solely to questions of fact .
VICTORIA

v.

	

The appeal from the Lieutenant-Governor in Council come s

TOIO OF
to us under section 106 of the Act which reads in part as follows :

DISTRICT OF 106 . Where any appeal has been brought pursuant to section 105, th e

OAK BAY Lieutenant-Governor in Council may, in its discretion, either before enterin g

Sloan, d .A .
upon the appeal or at any stage of the proceedings, refer the appeal, or any

question arising therein, to the Court of Appeal.

I take it that the Lieutenant-Governor in Council can only refe r
to us that which is properly before him, i .e ., questions of fact .

If an aggrieved person wishes to appeal from the Commission

on questions of law his appeal lies directly to this Court subject

to leave to appeal being granted by a judge thereof (section 97 o f

the Act) . This last-mentioned right of appeal on law was no t

invoked by the appellant.

Upon the opening of the appeal counsel for the respondent took

objection to the form of the notice of appeal alleging that th e

grounds set out therein were not limited to questions of fact bu t
involved questions of law or at least mixed questions of law

and fact.
I reproduce ground number 2 which is illustrative of th e

points raised in the notice of appeal. It reads as follows :
2. That the Public Utilities Commission was wrong in failing to consider

as part of the costs of supplying water the amount The Corporation of the

City of Victoria is compelled to pay for war guards for the protection of it s

dams and reservoirs as this is a cost occasioned entirely by the war and i n

the event of a failure of the water supply through sabotage the Corporatio n

of the District of Oak Bay will suffer in common with the rest of th e

community.

Whether or not there is the necessity for war guards is, I agree,

a question of fact but, on the other hand, the necessity having

been established, the question of whether or not the charge there-

for should be included as part of the costs of supplying wate r

seemed to me, with respect, to involve the determination of a

principle, i.e ., the legal effect of certain findings of fact, and i s

at least a question of mixed law and fact . So with the rest of

the grounds advanced especially numbers 3 to 7 relating to th e

"divisor method" of computation of costs, upon which issue and
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that of the Smith's Hill Reservoir a number of American

authorities were cited in support of the respective legal position s

of the appellant and respondent . The majority of the Court,

however (my brother MCQrARRIE and I dissenting), were of

the view that no questions of law were involved in the appeal .

The Chief Justice in delivering the judgment of the Court sai d

[ante, p . 347] :
The majority are firmly of the opinion that Mr . Haldane's contention,

viz., that the questions raised in the appeal are questions of law, cannot be

entertained . I put it on the ground that these are pure questions of fact ;

when, too, other provisions of the Act are read all doubts, I think, ar e

removed. The appeal should be allowed to proceed .

It is therefore settled, as far as this appeal is concerned, that the

questions before us "are pure questions of fact . "

That brings me then to consider whether or not an appeal lie s

from the findings of fact by the Commission in a proceeding

instituted by a complaint under said section 19 . I limit my

observations to that aspect of the matter as it is the only on e

in question .

First of all it is clear that the general intent of the Act is t o

vest in the Commission an exclusive jurisdiction except wher e

specifically otherwise provided. That is found in section 107

which reads as follows :
107 . The Commission shall have exclusive jurisdiction in all cases an d

in respect of all matters in which jurisdiction is conferred on it by this Ac t

or by any other Act and, save as in this Act is otherwise provided, no order,

decision, or proceeding of the Commission shall be questioned, reviewed, o r

restrained by injunction, prohibition, or other process or proceeding in an y

Court, or be removed by certiorari or otherwise into any Court .

"Save as in this Act is otherwise provided" preserves the right s

of appeal previously given by sections 97 and 105 and 106, to

which reference has already been made above, and the right t o

a case stated under section 104 . These sections are, of course ,

in the original Act of 1938 .

Leaving that for a moment I now turn to section 8 of the Act .

This section reads in part as follows :
8 . No public utility shall make demand or receive any unjust, unreason -

able, unduly discriminatory, . . . , or any rate otherwise in violatio n

of law ; . .

It will be recalled that section 19 provides that the Commissio n

may on complaint that the existing rates are
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unjust, unreasonable, . . . , or discriminatory, or in anywise in violatio n
of law, after a hearing, determine the just, reasonable, and sufficient rates .

And it will be remembered that by the order of the Commissio n
it was declared that the rates charged by the city of Victoria
were "unjust unreasonable discriminatory and in violation o f
law . "

Bearing these things in mind we can now read the 1939 amend -
ment to the Act which adds subsection (2) to section 8 as follows :

(2 .) It shall be a question of fact, of which the Commission shall be th e
sole judge, whether any rate is unjust or unreasonable, or whether in an y

case there is undue discrimination, preference, prejudice, or disadvantage i n
respect of any rate or service, or whether service is offered or furnished
under substantially similar circumstances and conditions .

It seems to me that this amendment is couched in clear enoug h
language and effect must be given to its intent . As I pointed
out above the majority of this Court head that on this appea l
from the order of the board declaring the rates "unjust, unreason-
able, discriminatory and in violation of law" the only question s
before us were "pure questions of fact" and the amendment hav-
ing declared that the Commission "shall be the sole judge" o f
such questions of fact I am unable to see by what process o f
logical reasoning we have the right to enter upon an inquiry t o
determine if a body vested with the exclusive jurisdiction to
determine a fact is wrong in its conclusion .

Keeping in mind the wide provisions of section 107 it is no t
difficult to see that the Legislature wishing to discourage frivolou s
complaints followed by expensive and lengthy appeals carved
out of section 105 the right of appeal on fact when the jurisdic-

tion of the board was invoked by a complaint under section 19 .
In more precise phraseology in my opinion section 105 has been
repealed in part by the necessary implications of the later sec-
tion 8 (2) of 1939 . In my opinion the designation by statut e
of a Commission as the sole judge of any matter vests in tha t
Commission the absolute, final, and exclusive jurisdiction t o
determine it .

We were not referred to any decisions upon this point b y
counsel but I note that Helm, J ., in delivering the judgment of
the Supreme Court of Colorado in a case on appeal from th e
Superior Court of Denver	 Darrow v. People (1885), 8 P. 661
—reached the same conclusion. In that case the charter of th e
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city of Denver was under consideration. It provided that the
legislative power of the city should be vested in a council con-

sisting of a board of aldermen and a board of supervisors . A

section of the charter contained the following with reference to

these bodies :
Each Board shall be the sole judge of the qualifications, election an d

returns of its own members . .

In considering this section Helm, J ., said in part (p . 664) :
. . . the doctrine is firmly established that if, . . . , the wor d

"sole" or "exclusive" or "final" is used, the Courts are thereby divested o f

all jurisdiction over the subject .

And at p. 666 when discussing the power of the boards th e

learned judge refers to "the exclusive character of their juris-
diction . " With great deference to other views, in my opinio n

the matter is not open to serious argument .

It was contended by counsel, for the appellant that the 193 9

amendment was enacte d
so that no other tribunal shall either entertain an action to fix rates or t o

override the Commission's findings in collateral proceedings .

With respect I cannot agree with that submission. The possi-
bilities foreseen by counsel were also anticipated by the Legis-
lature and met by section 73 which reads as follows :

73 . The finding or determination of the Commission upon any questio n

of fact within its jurisdiction, . . . , shall be binding and conclusive

upon all persons and in all Courts .

Sections 74 and 75 are also in interest in this regard and I

cannot construe the 1939 amendment as having any relation to
that aspect of the matter.

In my opinion it was a deliberate and successful action o n
the part of the Legislature, to abrogate the right to appeal on
fact to the extent I have indicated. The order of the Commis-
sion cannot be challenged in the manner attempted in these
proceedings and the appeal must be dismissed for want of juris-
diction to entertain it .

O'HALLORAN, J.A. : This is an appeal from a decision of the
Public Utilities Commission . It is the first appeal which ha s
come before this Court since the Commission was formed unde r
the Public Utilities Act, Cap . 47, B.C. Stats. 1938 (assented to
9th December, 1938) . It involves the price of water which th e
city of Victoria as a public utility in that respect under the
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statute, supplies an adjoining municipality, the district of Oa k
Bay. The former owns and distributes the water supply whic h
the latter buys in bulk at its municipal boundary .

On 1st January, 1938, the city of Victoria sought to charg e

Oak Bay at the rate of 12 .08 cents per thousand gallons for wate r
supplied Oak Bay in bulk at its municipal boundary. A tenta-
tive rate of 7 .5 cents was arranged pending determination of th e

proper rate . Oak Bay contended either charge was "unjust ,
unreasonable, . . . discriminatory . . . [and] in viola-
tion of law." A hearing was held before the Public Utilitie s
Commission . The Commission ruled that a rate of 6 .75 cents
per thousand gallons was "just, reasonable and sufficient ." The
city of Victoria appealed under section 105 of the Public Utilitie s
Act, supra, to the Lieutenant-Governor in Council, which referred
the appeal to this Court as it has power to do under section 106 .

The appellant complains the Commission failed to include i n
the Oak Bay rate two items of necessary cost, viz., (a) additiona l

protection of its dams and reservoirs during the present war, an d
(b) the annual cost of the reservoir on Smith's Hill . The main

ground of complaint, however, arises out of the practice of the
city of Victoria supplying certain industries and commercial
enterprises with water "below cost." "Cost" is used in thi s
judgment to mean the unit cost per thousand gallons passing
through Fountain Square in Victoria, based upon operation ,
maintenance and depreciation charges, together with a reason-
able return upon necessary investment ; vide Caption III. here-
of . The appellant sought to compel Oak Bay to share the loss

incurred by these sales "below cost ." Oak Bay refused as it
would then have to pay a higher rate . The Public Utilities
Commission upheld the Oak Bay contention .

However, before proceeding to discuss the merits of the appeal ,

we have first to decide a preliminary objection raised by the
respondent, that the Court is without jurisdiction to entertain
the appeal .

I . Preliminary objection to jurisdiction .

Part X. (sections 96 through 107) of the Public Utilities Act,

Cap. 47 of the statutes of 1938 and amendments, provides thre e

types of appeal from decisions of the Public Utilities Commis-
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sion. The first lies to the Court of Appeal on a question of law ,

vide section 97 . The second also lies to the Court of Appeal, bu t

is confined to a case stated upon any question which "in th e

opinion of the Commission or the Attorney-General is a question

of law," vide section 104. The third appeal is restricted to a

question of fact and lies only to the Lieutenant-Governor in

Council, vide section 105 .

But by section 106, where an appeal has been brought pursuan t

to section 105, the Lieutenant-Governor in Council may
refer the appeal, or any question arising therein, to the Court of Appeal ;

and may thereupon give directions . . . generally as to the procedur e

to be followed, and, except as varied by such directions, the rules of th e

Court of Appeal shall be applicable. . . . The Court of Appeal shal l

give such judgment as to it seems proper.

This appeal has been referred to the Court of Appeal by th e

Lieutenant-Governor in Council . It comes under the third

class of appeal mentioned, and is thereby confined to question s
of fact . The objection is taken in limine however, that the Cour t
has no jurisdiction to entertain the appeal, since by section 8 (2 )
as amended in 1939 ,

It shall be a question of fact, of which the Commission shall be the sol e

judge, whether any rate is unjust or unreasonable, or whether in any case

there is undue discrimination, preference, prejudice, or disadvantage i n

respect of any rate or service, . . .

The contention is in short, that the Public Utilities Commis-

sion has been made the sole and final judge on all questions of
fact, thereby rendering innocuous and repealing by implication,
the appeal on fact to the Lieutenant-Governor in Council pro-

vided by section 105 and the consequential reference thereof t o
this Court under section 106 . I am unable to give effect to that

contention. In the first place I do not think it is supported b y

the structure and intendment of the statute as a whole . The
statute is divided into twelve parts, of which Part X . relates
exclusively to appeals . If it had been intended to enlarge or

abridge the right of appeal, Part X . was the place to expres s

that intention. In so far as appeals on questions of fact ar e
concerned, sections 105 and 106 of Part X. are the master sec-

tions, to which all other sections in the statute must bow in tha t
respect .

In the second place, it seems clear that the purpose of section
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8 (2) was not to deny an appeal on a question of fact to the
Lieutenant-Governor in Council, but rather to make the Com -
mission the sole judge of what is a question of fact (as distinct
from a question of law) so that when an appeal is launched t o

the Lieutenant-Governor in Council, no dispute should arise a s

CORPORA- to whether the subject-matter is or is not a question of fact. The
TION of strength and reasonableness of this view emerges more clearly i f

DISTRICT O F
OAK BAY we consider the second class of appeal already mentioned, viz . ,

O'Halloran, the appeal to the Court of Appeal on a case stated upon an y
J.A .

	

question which "in the opinion of the Commission or of the
Attorney-General is a question of law . "

The scheme of the statute is directed to balance the rights of
appeal. On the one side where it is a matter of law, the appeal
lies to the Court of Appeal . On the other side, where it is a
matter of fact, frequently founded on specialized knowledge, the
appeal lies to the Lieutenant-Governor in Council . But in
between there is a "no man's land," where abound questions of
mixed law and fact as well as questions concerning whic h

opinions may easily differ as to whether they are matters of law
or of fact . It may be of some significance therefore that the
appeal by way of case stated is not expressed to be upon a ques-

tion of law, but is expressed to be upon any question "which i n
the opinion of the Commission or the Attorney-General is a
question of law." It would seem the machinery is thereby pro-
vided for preventing the Commission arbitrarily or wrongly

holding that a question in dispute is a matter of fact with appea l
only to the Lieutenant-Governor in Council .

For if the Attorney-General is of opinion that a question

which the Commission holds is a matter of fact is in reality a
matter of law, he may invoke the case stated appeal to the Cour t
of Appeal . Conversely, if the Commission regards as a matte r
of law that which an applicant or the Attorney-General ma y
regard as a matter of fact, the Commission may invoke the case
stated appeal to the Court of Appeal . The result of course is, that
an appeal to the Lieutenant-Governor in Council on a questio n
of fact may proceed without doubt arising that it is a question
of fact . Some such safeguard is undoubtedly demanded if th e
appeal to the Lieutenant-Governor in Council is to receive th e
effect the statute provides .
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excluded . As said by Lord Watson in Barraelough v. Brown OAK BAY

(1897), 66 L.J.Q.B . 672, at 676, the Legislatur e
. . . has therefore by plain implication enacted that no other Court has

any authority to entertain or decide these matters .

To hold otherwise, in the language of Lord Watson, supra ,

further at p. 676, would be to authorize
an interference by a Court having no jurisdiction in the matter with the

plenary and exclusive jurisdiction conferred by the Legislature upon another

tribunal.

The Public Utilities Commission is a specialized tribunal wel l

equipped for its duties . It is composed of three members : an

economist and an engineer both with wide knowledge of publi c

utility questions together with an experienced lawyer . It is not
strange that the Legislature should avail itself of their special-
ized knowledge and experience by constituting the Commission

a tribunal of first instance with exclusive original jurisdiction .
In the circumstances I would overrule the preliminary objec-

tion. I might add, the appellant has not sought to avail itself o f

the right of appeal under section 97 (general appeal with leav e
on any question of law), or under section 104 (case stated "upon
any question which in the opinion of the Commission or the
Attorney-General is a question of law") .

II . Smith's Hill Reservoir.

The appellant contends the Commission erred in excludin g

from computation of the Oak Bay rate, the annual cost (includ-
ing depreciation and return upon investment) of the Smith' s
Hill Reservoir amounting to some $12,000.

Smith's Hill Reservoir is situate in the city of Victoria. It
was constructed in 1908 when the water supply came from Elk

Lake "to increase the pressure throughout the whole of the city' s
distribution system . " In 1915 the appellant completed its
"Sooke system." In 1925, the appellant acquired the "Gold-

O'Halloran,
J.A.
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stream system," although it is not denied the "Sooke system"
itself could provide sufficient water for a city the size of Seattle ,
nearly ten times greater in population. The two systems do not
depend on each other, but as the map presented to us shows, they
join in one main shortly before reaching Fountain Square .

It is admitted that prior to July, 1934, all water supplied by

the appellant to Oak Bay was delivered through the former ' s
distribution system, and the pressure afforded by Smith's Hil l
Reservoir was a benefit to Oak Bay . But since July, 1934, Oak
Bay has received its water in a twenty-inch main laid from
Fountain Square to the Oak Bay boundary . It is stated in the
admissions of facts (paragraph 20),-

As the pressure in the said twenty-inch main is higher than the pressur e
that the reservoir [Smith's Hill] can provide Oak Bay receives no benefit

from such reservoir .

It is quite plain that Smith's Bill Reservoir is not necessar y

to supply Oak Bay with water. Then is it needed as an emer-
gency or "standby" supply ? The answer must be in the negative .
As already pointed out the appellant has two water system s

"Sooke" and "Goldstream," which join in one main not far from
Fountain Square. If the "Sooke system " were interrupted, th e
"Goldstream system" would provide the emergency or "standby "
supply, and vice versa . In either case Oak Bay would receiv e
its water supply as usual through the main from Fountain Square
to Oak Bay, just the same as if Smith 's Hill Reservoir did not
exist .

The Commission ruled that this reservoir and its adjunct th e

Hillside main, should be excluded from the rate base . It held ,

with which I agree :
The possibility of these two mains, [Sooke and Goldstream] both in goo d

operating condition, failing at the same time is too remote to be taken int o

consideration . It is true that recently some water was supplied to Oak Bay

from Smith's Hill, but this was due to the fact that the Goldstream main i s

in such bad condition that part of it has not operated as a supply main fo r

some time past . It is unreasonable to ask the customer municipality [Oa k

Bay] to pay a return on the Goldstream main which is not operating, an d

on a reserve supply which is only of use because of the continued failure o f

that main .

Not only is the possibility of these two systems being inter-

rupted at the same time too remote for practical consideration ,

but in any event, Smith 's Hill Reservoir can hardly be described
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as a real emergency or "standby" supply, since its supply of wate r

(some 16 million gallons) would only last, as stated, in the admis -

sions of fact (paragraph 20 )
about one day in the summer dry period or two days in winter-time unles s

the large consumers were cut off entirely . Such supply to Oak Bay woul d

be at a very low pressure and would leave the higher levels of Oak Bay

without water.

Even if Smith's Rill Reservoir could be regarded as a real

emergency or "standby" supply, yet I cannot see any grounds t o

charge Oak Bay with two emergency or "standby" supplies . The

rates of a public utility should be limited to tangible assets, viz. .

to those in use or required for use in the reasonable future . They

should not extend to intangible assets not usable or required for

use, for indefinite periods in the future, acquired perhaps i n

optimistic days, or in an attempt to keep anyone else from ownin g
potential sources of supply : vide pp . 200-201, Vol . III .—report
of "British Columbia Coal and Petroleum Products Commis-

sion" (1938) .

In the circumstances this branch of the appeal should b e

dismissed .
III . Sale of water "below cost" by appellant to some indus-

trial and commercial users .

The total annual cost of delivery of water to Fountain Squar e
in the city of Victoria was found to be $207,000 . That include d
operation, maintenance and depreciation charges, and a 6 per
cent . return upon capital investment accepted at $2,630,000.
The annual throughput of water to Fountain Square was foun d
to be 3,868 million gallons . It was calculated upon the average
output through Fountain Square for the years 1938 throug h

1941, less leakage and minor adjustments. The rate per thousand
gallons at Fountain Square (5 .35 cents) was then obtained by
dividing the annual cost of $207,000 by the annual throughpu t

of 3,868 million gallons . An additional rate of 1.4 cents per

thousand gallons is charged Oak Bay (5 .35 plus 1 .4=6.75) to
cover the cost of the "Cross Town main" in conveying the wate r
from Fountain Square to the Oak Bay boundary .

Out of the annual throughput of 3,868 million gallons passin g
through Fountain Square some 260 million gallons is supplied
to Oak Bay. The city of Victoria supplies some 600 million
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gallons to industrial and other special users under preferre d
1941 arrangements. Of this 600 million gallons some 500 million

CORPORA- gallons relate to commercial and industrial use, 40 million gal-
TION OF ions to hospitals, aged homes, refuges and orphanages ; 40 mil-
CITY OF

VICTORIA lion gallons without charge to parks and cemeteries, and 1 5

CORPORA- million gallons to two golf courses (not in Victoria or Oak Bay) .
TION OF The core of the matter really lies in the 500 million gallons fo r

DISTRICT OF .
OAR BAY industrial and commercial use at preferred rates (about twic e

o°xailoran, the volume taken by Oak Bay) .
J .A .

The argument for the city of Victoria was that Oak Bay a s
a suburb of Victoria benefited proportionately from those specia l
users, and that accordingly for the purposes of ascertaining a
just and reasonable rate per thousand gallons (a) the 600 millio n
gallons aforesaid should be deducted from the accepted annua l
output through Fountain Square, (b) any sums received by the
city of Victoria from the sale of the said 600 million gallon s
should be deducted from the accepted annual cost of $207,000 ,
and (c) the proper rate would then be the annual cost as adjuste d
in (b) divided by the annual output as adjusted in (a) .

In refusing to accept this submission of the appellant, th e
Commission said :

The city's contention, that the quantities delivered for low return t o
certain industries should not be included in the divisor, cannot be admitted .
Grants of cheap water are indirect subsidies . The effect on the city's
finances is the same as if the city gave a cash subsidy to the industrie s
sufficient to pay the difference between the preferential rates granted an d
the standard rates. The effect on waterworks revenue is decidedly prejudi-
cial to other customers. Where the benefit falls is relatively immaterial .

The city cannot be permitted, through its control of the water supply of th e
district, to compel surrounding municipalities to subsidize the city's
industries .

It appears to me with respect that the Commission's conclusion
in this respect is unanswerable . It should not be overlooked
that while the preferred industrial and commercial use volum e
is now stated at 500 million gallons circumstances might easil y
arise to double or treble this volume .

Supply of water "below cost" to industry, is in fact a bonus ,
subsidy or exemption, as pointed out by the Commission . By
section 177 of the Municipal Act, Cap. 199, R.S .B.C. 1936 ,
neither the city of Victoria nor the municipality of Oak Bay
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may do so without the authority of a by-law passed with th e
assent of 60 per cent. of the electors . Section 177 reads :

Except where in this Act it is specifically provided to the contrary, a

Municipal Council shall not have the power . . . to give any bonus or

exemption from any tax, rate, or rent, or remit any tax or rate levied o r

rent chargeable, unless the same is embodied in a by-law . . . which

has received the assent of not less than three-fifths in number of the electors

who shall vote upon such by-law.

Until such by-laws have been passed by the city of Victoria

and the district of Oak Bay, the power of the district of Oak Ba y

to agree to appellant's subsidy of industrial water users clearly
o HJ1ran,

does not exist. If concessions to industrial water users are o f

the importance and advantage urged by counsel for the appellant ,

no difficulty should be experienced in passing appropriate by-law s

in both municipalities ; and vide section 20 Public Utilities Act ,
supra. It should not be necessary to add that a municipal cor-

poration cannot do indirectly what it cannot do directly : vide

Scott v . Corporation of Tilsonburg (1886), 13 A .R. 233, at 237
and 249 and Municipal Council of Sydney v . Campbell, [1925 ]
A.C. 338 .

The appellant relied on section 15 (c) of the Public Utilitie s
Act, supra, as a mandatory direction to the commission to segre -

gate industrial water use into a distinct class or category for th e

purpose of fixing a special rate therefor . That section reads :
Where the public utility furnishes more than one class of service, th e

Commission shall segregate the various kinds of service into distinct classe s

or categories of services ; . . .

In my view "class of service" is not determined by the particula r

use made of the water after it comes through Fountain Square .
If it were, the employment of the word "shall" would compe l

scores of categories with different rates applicable to domestic
use, gardens, office buildings, garages washing motor-cars, and
various kinds of industrial and commercial uses. It seems
rather, "class of service" was directed to a case where different

types of commodities, services or things are furnished. The
water which comes through Fountain Square is the same "clas s

of service" even though it is put to a thousand different uses a s
it likely is, after it reaches the consuming public .

Again, even if "class of service" in section 15 (c) is capable
of the interpretation favoured by the appellant, there is nothing
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in the section which implies (1) that it is applicable to a city
or municipality limited in its powers by section 177 of the
Municipal Act, supra, and vide definition of "public utility" ;
or (2) that the rate of any such class or category may be fixe d
"below cost . " Section 15 (b) demanding "a fair and reasonable
return upon the appraised property" as an essential element i n

the fixing of a rate, clearly negatives any implication that a rat e
may be fixed which is below a "cost" which as here, includes a
return upon investment as well as depreciation. The loss occurred
in sales "below cost" to favoured consumers is made up by charg-

ing a higher price to the great body of consumers .

There is no suggestion here of a decrease in the "cost" of unit
output by reason of greater volume resulting from sales "below
cost . " On the contrary the appellant sought to increase the rate
to Oak Bay by reason thereof . A public utility becomes such--
as distinct from a private utility—because it controls or sells a
commodity or thing which the great majority of the people must
have. Such a utility is properly regarded as a public servant,
fixed with a primary public duty to the people it serves in th e
public interest, to keep the price of its commodity as low a s

essential operation, maintenance and depreciation charge s
together with reasonable return upon necessary investment, wil l

permit. It becomes "affected with a public interest " in the sense

used by Lord Chief Justice Hale and adopted by the Douse o f

Lords in Simpson v . Attorney-General (1904), 74 L .J. Ch. 1 ,
Lord Macnaghten, p. 8. In other words it becomes a "public

employment" as described by Lord Chief Justice Holt in Lan e

v. Sir Robert Cotton (1701), 12 Mod . 472 ; 88 E.R. 1458, a t

1464. If sales "below cost" to favoured consumers should defea t
this primary public duty, the very concept of a public utility i s

thereby negatived.

Many phases of this question were considered in the report
of the "British Columbia Coal and Petroleum Products Com-
mission" (1935-1938) which, if not the cause was undoubtedl y

a factor in the enactment of the Public Utilities Act, now under

consideration . It was discussed at pp . 106-108 of Vol . I. of
that report relating to special jobbers ' contracts in the oi l

industry. I quote from p . 108 :
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The consumer, although an important customer of industry, is unorgan-

ized and inarticulate, while large industrial concerns as an organized force ,

can successfully negotiate . . . for special contracts, all the more

readily, in fact, because although three parties [my note, viz ., (1) producer ,

(2) favoured purchaser, (3) general consumer] are vitally concerned in th e

formation of the contract, one of them the consumer, is not represente d

during the course of the negotiations .

It was discussed also at p. 279 of Vol . II. of the report relating

to the coal industry :
We can understand that a large industrial consumer may not incur th e

same costs for distribution as in the case of the domestic trade . He i s

entitled, therefore, to any reduction in costs in that respect ; but we see n o

reason why he should obtain a lower price at the mine, for the coal sold

him costs no more (except in the case of special preparation) and no less

than the coal sold the dealers for the domestic trade. Certainly, we see no

justification for sale below cost, particularly if the loss thus incurred is

saddled upon another class of consumer.

In my view therefore this branch of the appeal should be dis-

missed also.
IV. Other water uses the appellant desires to deduct from

the accepted annual output of water to Fountain Square (vide
Caption III) .

Under this heading are 15 million gallons supplied to two gol f
courses not in Victoria or Oak Bay . But Oak Bay has two gol f
courses within its own municipal limits. The appellant can hav e
no case for a deduction in this respect.

Under this heading also (vide Caption III., supra) are som e
40 million gallons used in city of Victoria parks and cemeteries,
and a further 40 million gallons the city of Victoria supplies t o
its hospitals, aged homes, refuges and orphanages . These muni-
cipal obligations, responsibilities and powers of the appellant a s
a municipality should not be confused with its status and obliga -
tions as a public utility of water under the Public Utilities Act .
Oak Bay likewise has its municipal obligations .

Whatever mutual advantage may accrue to either municipalit y
in the carrying out of their respective municipal responsibilitie s
and wherever the balance of that advantage may lie, it has n o
place in determining the rate which the city of Victoria as a
public utility may charge its customer the district of Oak Bay .
It is not merely a matter of a sale of something by one munici-
pality to another . It is a matter of the supply of an essentia l
thing by a public utility. And "public utility" as defined in the
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statute does not include a municipality in respect of services it
furnishes within its own boundaries, with a few exceptions of
which the supply of water is not one .

I would also dismiss this branch of the appeal.
V. War guards .

CORPORA- The city of Victoria required additional guards for its dams

DISTRICT of at Sooke and Goldstream, since the outbreak of the present war .
OAK BAY The military authorities claimed such protection was a municipa l

O'Halloran, responsibility. The city of Victoria incurred that expense
J .A .

accordingly . The Commission does not seem to have ruled on
the point. I do not think it is really debatable that in war time
some additional protection is needed . The cost thereof is a
proper cost of water and Oak Bay should bear its proper share .
The amount is stated to be not large at present, but as the point
has been raised, I would refer it back to the Commission to deter -
mine the "just, reasonable and sufficient" cost thereof in the
circumstances . The amount so found should be included in th e
computation by which the rate is ascertained at Fountain Square ,
and the Oak Bay rate amended accordingly .

VI. Conclusion .

At the opening of the appeal the majority of the Court refuse d

to accede to a preliminary objection by counsel for the responden t
that the subject-matter of the appeal was one of law and not o f
fact, and that consequently no appeal lay as presented under
sections 105 and 106 . In agreeing with the majority I stated

I did so on the view of the matter as presented in the argumen t
on the preliminary objection. After listening to the argumen t
on the merits of the appeal I am, with respect, confirmed in the
opinion that the preliminary objection was correctly overruled .

The appeal as a whole was really concerned with one question ,
viz ., whether the rate fixed for Oak Bay was "unjust or unreason -
able." By section 8 (2) of the Public Utilities Act, supra, that

is made a question of fact . No doubt in the process of coming

to a conclusion upon the statutory fact as to whether a certain
rate is unjust or unreasonable, principles of law may have t o

be applied. But in that respect I see little distinction from the

case of a jury, which in coming to its conclusion of fact, must
apply the principles of law as stated by the judge . In this appeal
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the Court in coming to its conclusion on the statutory question

of fact, must be governed by applicable principles of law whic h

it is deemed to know .

In the result, therefore, I would affirm the findings of th e

Public Utilities Commission, except in the one minor respec t

discussed in Caption V. hereof. I would direct the order of th e
Commission to be amended in that regard, but in all other respect s

the appeal should stand dismissed.

MCDoNALD, J.A . : By various statutes passed since 1873 the

city of Victoria became entitled to appropriate all waters withi n

twenty miles of the city limits . This included the Goldstream

system theretofore owned by the Esquimalt Water Works Com-
pany, which system with its whole undertaking and obligation s

was finally taken over in 1925 . Meanwhile the adjoining munici-
pality of Oak Bay had been incorporated in 1906, and in 1909

the city sold to Oak Bay the water-pipes theretofore laid withi n

that municipality and agreed to supply water to Oak Bay in bulk.
Various contracts have been entered into and various dispute s

have arisen as to the price to be charged for such water delivere d
in bulk at the boundary between the two corporations, the cit y

having by a statute passed in 1911 become obliged to deliver an d
Oak Bay to accept water in perpetuity . No satisfactory arrange-

ment has ever yet been made as to prices .

As a method of settling these difficulties Oak Bay filed a com -
plaint with the Public Utilities Commission, pursuant to sec-

tion 19 of the Public Utilities Act of 1938, complaining that th e

rate of 7 .5 cents per thousand gallons then being charged wa s
unjust and unreasonable . After hearing the parties the Com-
mission gave its decision, fixing a price of 6 .75 cents. From

that decision the city appealed under sections 105 and 106 of the

Act to the Lieutenant-Governor in Council . Thereupon, acting
under the powers conferred by said section 106 the Lieutenant-
Governor in Council saw fit in its discretion to "refer the appea l"

to this Court .

It will be convenient here to discuss just what safeguards th e
Legislature (whether wisely or unwisely being not our concern)
saw fit to provide, in view of the very wide powers invested in the
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Commission by the statute. These safeguards fall into three
1941

	

classes :

CORPORA- (1) An appeal to this Court by leave of one of its judge s

c°YOF upon any question as to the Commission's jurisdiction or upo n
VICTORIA any question of law ;

CORPORA-

	

(2) A case stated to this Court upon any question which in
TION OF the opinion of the Commission or of the Attorney-General is aDISTRICT O F

OAK BAY question of law ;

McDonald, J.A. (3) An appeal to the Lieutenant-Governor in Council upon
any question of fact . On such appeal the Lieutenant-Governor
in Council may confirm, reverse, or may in its discretion "refer
the appeal or any question arising therein" to this Court .

Aside from these provisions no party feeling himself aggrieve d
by any order of the Commission has any right of access to any
Court, such being the prohibition imposed by section 107 o f
the Act.

Upon the opening of the hearing before us objection was take n
to our jurisdiction, upon the ground that the matters we are aske d
to consider are questions of law and not of fact and that no leav e
has been given . I have formed an opinion contrary to this con-
tention and shall hope to develop my reasons as I proceed .

Let us look first at just what the Commission in this case wa s
called upon to do and did do, when this complaint came before it .
Reading sections 19, 15 (1) (a) (b), and 44 together what hap-
pened was this : The complaint under section 19 was in effect
that "the existing rates in effect and collected or (by the amend-
ment of 1939) any rates charged or attempted to be charged "
were unjust and unreasonable. Upon the hearing the Commis-
sion with a view to fixing a fair and reasonable charge for th e
services furnished and to giving the city (as a public utility) a
fair and reasonable return upon the appraised value of its prop-
erty used or prudently acquired to enable the service to be fur-
nished, inquired (section 44) into every fact which in its judg-

ment had any bearing on that value, and (section 15) considered
all matters which it deemed proper as affecting the rate, an d
thereupon fixed the rate to be charged . I think it is clear that
in every step taken the Commission was dealing with question s
of fact and not of law. In fact no question of law such as the
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interpretation of the statute or as to the admissibility of evidence
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or anything of that sort arises at all. The question before the

	

194 1

Commission, and now before us, was and is, on the evidence here CoaroRA -

what is a fair rate ?—and that, I think, is a pure question of TION OF
CITY OF

fact. No question of misdirection in the usual sense, or of VICTORI A

wrongful exclusion or admission of evidence arises. There is CoaroRA -

some analogy in the very common practice in an appellate Court TION OF
DISTRICT OF

in holding that, admitting all the facts to be as found by the trial OAK BA Y

judge, nevertheless he drew a wrong inference or a wrong con- McDonala, J .A .

elusion or deduction from those facts . In such cases I think an

appellate Court is not deciding a question of law but in reality

is making the finding of fact that ought to have been made below .

But, it is suggested that the addition in 1939 to section 8 of

the Act of the following words as subsection (2), alters the situa-

tion entirely :
(2 .) It shall be a question of fact, of which the Commission shall be the

sole judge, whether any rate is unjust or unreasonable .

It is said that this amendment was intended to repeal section s

105 and 106 as to appeals on questions of fact . With due respect

for contrary opinion, I hold a strong view that nothing of the

kind was intended. Certainly the Lieutenant-Governor in Coun-
cil did not think so, or it would not have gone through the solem n

farce of referring the appeal to us. This, of course, may have

no weight one way or the other—I merely state the fact i n

passing.
Reading the whole statute together, with all its amendments ,

I think the addition to section 8 serves two purposes : firstly i t

makes it clear that the injustice or unreasonableness of a rate is

a question of fact (as stated above) and not of law ; secondly it
makes the Commission the sole judge of that fact, but as a judg e
of first instance only . In other words the decision of the Com-
mission on that question is final and binding upon all the world ,

saving only this that the right of appeal provided by sections 10 5

and 106 is not interfered with . As a matter of fact the provisions
of sections 73 and 74 of the Act are just as vigorous and forcibl e
in regard to the finality and conclusiveness of the Commission' s

findings of fact as are those of the addition to section 8, and ye t
these provisions are followed by sections 105 and 106 in th e
original Act. The more I have considered the matter the more

24
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I am convinced that the draftsman of the addition to section 8
1941 was endeavouring and endeavouring only to get rid of the neces -

CORPORA- sity of the very argument which we have had here as to whether
TION OF the fixing of a rate was to be considered a question of fact or oneCITY OF

VICTORIA of law. Of course he failed in his effort, a result sometime s

CORPORA- experienced by those who try to express in words the will of th e
TION OF Legislature .

DISTRICT OF
OAK BAY

	

It is further suggested that section 19 read with th e
McDonald, J.A. addition to section 8 conveys the meaning that as to a publi c

utility opening operations in the first instance there woul d
be no finality, i .e ., that in such case the right of appeal is
preserved, but that as to altering an existing rate which is con -
tended to be unjust and unreasonable different consideration s
apply and the right of appeal is lost . This suggestion, I think, i s
met by the fact that section 19 read with its 1939 amendmen t
expressly includes both cases and there is nothing anywhere in
the Act to indicate that there should be a different approach to
the matter or a different procedure followed, whether the rate i s
being fixed for a first time or the existing rate is being attacked .
A rate proposed for the first time may be quite as unjust as a
rate already being charged and the contrary is equally true .

Coming now to the merits . The appeal falls under three main
heads :

(1) The Commission failed to take into account the cost to
the city of providing men to guard their works during the war .
The amount up to this moment is small but the matter is impor-
tant as the costs may greatly increase before the war is over . My
conclusion is that the Commission must have inadvertently over -
looked this item. No mention of it is made in its reasons, and I
can conceive of no possible reason why the charge should not b e
allowed just as any other item of reasonable expense for main-
tenance and care of the plant, so necessary for the welfare of the
inhabitants of both communities .

(2) The Commission held that Smith's Hill Reservoir an d
the pipe connecting same with the main system are unnecessary
to the furnishing of a water supply to Oak Bay and hence n o
return on the city's investment should be allowed. While it is
true that since 1934 Oak Bay has received no direct benefit from
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these works and only as a remote possibility in case of a stoppage

of supply from the main system it may ever hope to receive any

such benefit nevertheless it is not seriously in dispute that this CORPORA-

reservoir and pipe were in fact useful and necessary when TION OF
CITY O F

acquired. Further the reservoir contains 16,000,000 gallons of VICTORI A

pure water at all times and no one can say that in case of enter- CoRPORA -

gency this might not come in very useful as a standby for Oak TION O F
DISTRICT O F

Bay as well as for the city .

	

OAK BAY

While we are not bound by the American authorities cited in McDonald, J .A.

this connection, these are none the less a very useful guide and

the common practice there is to make a reasonable allowance i n
such cases . I think in fairness an allowance ought to be made
on this account .

(3) The Commission held that the surplus water sold to
certain industrial concerns at a low price was really provided a s

a bonus to these concerns and that in reaching the figure to be
used as a divisor the amount of water so supplied ought to b e
included. The history of the matter, I think, does not bear ou t
this conclusion but rather in so far at least as the two chief cus-
tomers are concerned the obligation to furnish water was
inherited by the city from its predecessor the Esquimalt Water
Works Company. I think the water furnished to the Sidney
Roofing Company and Producers Rock and Gravel Compan y
Limited ought to be taken into account and deducted, and its

price ought to be looked on as so much salvage for the benefit o f
both parties to this dispute.

Under this heading the city contends that the divisor ough t
also to be reduced by the amount of water furnished to th e
Empress Hotel and Crystal Gardens and for its parks, hospital s
and cemeteries . While it is true that Oak Bay does receive a
benefit from the inclusion of these items in reaching the divisor .
I am not prepared to hold that the Commission was wrong in
deciding that these things were provided by the city for its ow n
benefit and that of its inhabitants and are a matter of no concern
to Oak Bay which has similar obligations to its own inhabitants.

For these reasons I would, with respect, refer the matter back
to the Commission in order that it may vary its finding in accord -
ance therewith .
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I think the city should have its proper costs of this appeal and
of the rehearing.

Appeal allowed, Sloan and O 'Halloran,

M.A. dissenting.

Solicitor for appellant : F. L. Shaw.

Solicitors for respondent : Lawson & Davis.

FAMOUS FOODS LIMITED v . LAURIE'S PIE
COMPANY AND LIDDLE .

Bill of exchange—Changing name of payee after acceptance—Materiality —
Forbearance to sue—Consideration—Belief in cause of action—Promis-
sory note—Compromise of liability .

Dexter Foods Limited (a business carried on by one Oldaker), secured a n

acceptance of the defendant to a ninety-day draft payable to the order
of The Bank of Toronto for $1,020 . The draft represented the purchase
price of flour purchased that day by the defendant from 0ldaker, but
delivery of the flour was to be made later and defendant was to pay for
the flour as he received it . On receipt of the draft Oldaker altered th e

name of the payee from "Bank of Toronto" to the "Famous Food s

Limited" and initialled the alteration . The draft so altered was taken

to the manager of the plaintiff company and accepted in payment o f

flour sold by him to Oldaker, and placed by him in the Bank of Montrea l

for collection . The alteration of the name of the payee by Oldaker wa s

made without the knowledge of the manager of the plaintiff company .

When the draft came due the defendant paid $321 .30 on account, repre -

senting the purchase price of flour he had received from Oldaker up t o
that time. At this time Oldaker disappeared, leaving his creditor s
unpaid, and defendant received no further consignments of flour . On

defendant being threatened with action for the balance due on the draf t

he signed a demand note for $650, and the plaintiffs agreed to accep t
monthly payments of $50, but in ease of default the whole balance would

immediately become due. No further payments were made by th e
defendant and on action being brought on the demand note it was held
that the plaintiff was entitled to judgment for the amount claimed .

Held, on appeal, affirming the decision of HARPER, Co . J ., that if one "bona fid e
believes he has a fair chance of success, he has a reasonable ground fo r

suing, and his forbearance to sue will constitute a good consideration . "
The respondent being guilty of nothing worse than a failure to notice
the change in the draft, and honestly believing he had a good claim on
the draft, forebore to sue, took a demand note and agreed to extend th e
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time for payments . The suggestion that respondent deliberately shut
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his eyes and in bad faith abstained from making enquiries as to the

	

194 1
alteration is not justified on the evidence or supported by the findings

below .

	

FASIous
Foons LTD .

APPEAL by defendants from the decision of HARPER, Co. J. LAUEn :' s
of the 8th of April, 1941, in an action to recover $650 due from

PIELID D
Co . A

LE
DD

the defendant Liddle as maker of a promissory note of the 30t h

of November, 1940. The defendant Liddle, who was in th e
pastry business, was buying flour from Dexter Foods Limited ,
the business carried on by one Oldaker, and Oldaker in turn wa s

purchasing the pastry flour from the plaintiff company. On

August 1st, 1940, Oldaker secured an acceptance of the defend-
ant to a ninety-day draft payable to the order of The Bank o f

Toronto for $1,020. This draft represented the purchase price

of flour purchased that day by the defendant from Oldaker, bu t

delivery was to be made later, and defendant was given an official
warehouse receipt for this flour. After receipt of the draft
Oldaker altered the name of the payee from the "Bank o f

Toronto" to the "Famous Foods Limited" in substitution therefor ,

and initialled the alteration . This draft so altered was taken t o
Tosi, manager of the plaintiff company and accepted by him i n
payment of flour he had sold to Oldaker. The alteration of the
name of the payee had been made by Oldaker without the knowl-
edge of Tosi . When the draft became due the defendants paid
$321.30 on account . This sum represented the purchase pric e
of the flour that he had up to that time received from Oldaker.

This amount was received with the explanation that the defend -
ants had not received all the deliveries of flour that they were
entitled to . Prior to this Oldaker had disappeared, leaving hi s
creditors who vainly sought to locate him . The plaintiff then

demanded payment of the balance of the draft and the defend -

ants being afraid of having their business tied up, signed a

demand note for $650 payable to the plaintiff and paid $51.22

in cash, representing the balance owing on the draft . The plaint-

iff then agreed that $50 per month would be accepted in paymen t

of the demand note, but in case of default the whole amoun t

would become due. The defendants made no further payments
and this action was brought to enforce same .
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The appeal was argued at Vancouver on the 22nd and 23r d
1941

	

of May, 1941, before MCQUARRIE, SLOAN and MCDONALD, JJ.A .

FOODSLT.

	

JIcCrossan, K.C., for appellants : The defendants purchase d
v .

	

flour from one Oldaker, who received acceptance of a draft from
LA C

PIE CO. AND the defendants for $1,020, but the flour upon which the accept-
LIDDLE ance of said draft was conditional and contingent was not deliv -

ered except in respect of $320 worth of such flour, and this wa s
paid for in cash. On receiving the acceptance of the draft
Oldaker changed the name of the payee in the draft and gave i t
to one Tosi, manager of the plaintiff company, in payment for
flour he had received from said company. The defendants neve r
received any more flour from Oldaker, who ran away and could
not be found. There was a material alteration in the draft an d
it is void : see section 145 of the Bills of Exchange Act, R.S.C .
1927, Cap . 16 ; Maclaren's Bills, Notes and Cheques, 6th Ed . ,
401. The alteration of the payee is material : see Asche v.
Dufresne (1916), 49 Que . S .C. 508 ; Goldman v . Cox (1924), 40
T .L.R. 744 ; Halsbury's Laws of England, 2nd Ed ., Vol. 2 ,
p . 714 ; Union Bank of Canada v. North Shore and Northern
Land Co . (1916), 23 B.C . 64 ; Suffell v . Bank of England
(1882), 9 Q.B.D. 555, at p . 568. The onus of proof is on th e
plaintiff . He is not the holder in due course : see section 58 (2 )
of the Bills of Exchange Act. It must be regular on its face : see
section 56 of said Act ; Bellamy v . Williams (1917), 41 O.L.R .
244. It is obvious it was not regular on its face : see 1 Sm. L.C .
13th Ed., 818 ; Chalmers on Bills, 10th Ed ., p . 258 ; Byles on
Bills, 20th Ed., 298 ; Imperial Bank v. Heisz, [1930] 1 D.L.R.
339, at p . 344 ; Herbert v. La Banque Nationale (1908), 40
S.C.R. 458. As to the Court of Appeal setting aside the Cour t
below see Evans v . Bartlam, [1937] A.C. 473, at p . 479. The
alterations were obvious . On the question of knowledge see Jones
v . Gordon (1877), 2 App. Cas . 616, at pp. 624-5 ; London Join t
Stock Bank v. Simmons, [1892] A.C. 201, at p . 220 ; Grant v.
Imperial Trust, [1935] 3 D.L.R. 660 ; Waterous Engine Co . v.
Town of Capreol (1922), 52 O.L.R. 247, at p . 250 ; Frey v. Ives
(1892), 8 T.L.R. 582 ; Woollatt v. Stanley (1928), 138 L.T.
620. As to the renewal note, the original draft being void ther e
was no consideration for the note : see Ilalsburv's Laws of Eng-
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land, 2nd Ed ., Vol. 2, p . 710 ; Byles on Bills, 20th Ed ., 298 ;

Banque Provinciale v. Arnoldi (1901), 2 O.L.R. 624 ; Bell v .

Gardiner (1842), 4 Man. & G. 11 ; Edwards v. Chancellor

(1888), 52 J.P. 454. On the question of forbearance to sue se e
Leake on Contracts, 8th Ed ., 467 ; Halsbury 's Laws of England,

2nd Ed., Vol . 7, p . 143 ; Jackson et ux. v. Yeomans (1869), 2 8

U.C.Q.B. 307, at p . 311 ; Wade v . Simeon (1846), 2 C.B. 548 ;

Poteliakhoff v. Teakle, [1938] 3 All E .R. 686 ; Pollock on Con -

tracts, 10th Ed., 190-1 ; Miles v. New Zealand Alford Estate Co .

(1886), 32 Ch . D. 266, at p . 283 ; Billingt,on v . Osborne (1895) ,

11 T.L.R. 569 ; Callisher v . Bischoffsheim (1870), L .R. 5 Q.B .

449, at p. 452. In order that a compromise may be supported

the parties must have equal knowledge, or at least equal mean s

of knowledge, in the matter : see Kerr on Fraud and Mistake,

6th Ed., 113 ; Cook v . Wright (1861), 1 B. & S. 559 ; Hudders-

field Banking Company, Limited v. Henry Lister c$ Son, Lim-

ited, [1895] 2 Ch . 273, at pp . 280-1 .

Nicholson, for respondent : The action is brought on the
promissory note and not on the bill of exchange . The evidence

shows there was forbearance to sue when the promissory note

was given. He asked for time, and forbearance to sue is good

consideration. The learned judge below found there was a bona

fide compromise . We rely on the case of Miles v . New Zealand

Alford Estate Co . (1886), 32 Ch. D. 266, at p . 283. See also

Crears v . Hunter (1887), 19 Q .B.D. 341, at pp. 344-6 ; Re Ross ,

Hutchison v. Royal Institution for the Advancement of Learning ,

[1931] 4 D.L.R. 689, at 690 and 693 .

McCrossan, replied .
Cur . adv. volt .

On the 12th of June, 1941, the judgment of the Court wa s

delivered by

McDoxALD, J . A . : The respondent sold flour to one Oldaker ,

who operated under the name of Dexter Foods Limited, and too k

in payment, as well as in payment of some bad cheques, certain
commercial paper among which was included a certain draft for

$1,020 drawn by Oldaker on the appellant and duly accepted .

This draft was on a printed form in which the payee was origin -
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ally The Bank of Toronto . Lines were drawn through the bank' s
name and that of the respondent written in . This change was
initialled by Oldaker but not by the appellant, who states (an d
his statement being uncontradicted was accepted by HARPER,

Co. J . the trial judge), that the change was made after acceptanc e
and without his knowledge. This acceptance was given for flour
purchased by appellant from Oldaker and was payable in 9 0
days ; it being a condition of the sale agreement that the flou r
should be stored and paid for from time to time as deliveries of
flour were made.

These conditions were quite unknown to respondent who took
the draft in good faith and for value shortly after its acceptanc e
and neither respondent nor his banker noticed the alteration . In

this latter regard they were in the same boat with appellants '
banker who not only took no notice of the alteration, but when
the draft fell due, on appellants' instructions, paid $321 .30 to
respondent on account, this being the value of the flour appellant s

had received up to that time. At this time appellant mad e
known to respondent the terms on which he had accepted th e

draft, and protested against paying any further, for the reason

that Oldaker, playing true to his reputation as a crook, had dis-
appeared and no more flour was forthcoming. Oldaker was

known throughout by all parties concerned to be dishonest an d

to have served a gaol sentence for fraud .

In this situation when appellant refused to pay respondent' s

solicitor was given instructions to take the necessary steps t o
collect . Lengthy negotiations ensued. Appellant consulted hi s
solicitor and finally a compromise was reached under whic h

appellant paid $51 .32 on account and gave a demand note for th e

balance of $650, receiving at the same time a letter from respond -

ent's solicitor to the effect that so long as $50 a month was pai d
on account no further payment would be required . The present
action was brought on this promissory note, upon appellant

declining to pay the first $50 payment which fell due. In the

proceedings leading up to trial the draft came under examinatio n
and the alteration assumed a very sinister appearance whic h

became even more malign as the action proceeded . As a matter

of fact neither respondent nor his solicitor had taken any note
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of the alteration until it was brought to their attention, and

during the negotiations for settlement the draft remained in th e

Bank of Montreal and was not looked at by anyone. Everyone

knew of its existence and the controversy arose only over th e

question of which of the two—respondent or appellant, shoul d

suffer for Oldaker's rascality . It had to be one or the other ,

and appellant fearing litigation which would certainly have

ensued had he failed to settle, entered into the arrangemen t

above mentioned.

Counsel for appellant sought strenuously to bring himself on

the facts without the authorities which hold tha t
if [a man] bona fide believes he has a fair chance of success, he has a reason -

able ground for suing, and his forbearance to sue will constitute a goo d

consideration :

per Cockburn, C.J. in Callisher v. Bischo ffsheim (1870), L .R. 5
Q.B. 449, at p. 452 . This case is cited by Riddell, J. in Drewry

v. Percival (1909), 19 O.L.R . 463 and that learned judge at

p . 470 goes on to say :
In Ex parte Banner (1881), 17 Ch. D. 480, some doubt seems to have bee n

cast upon this principle (see p . 490) by Brett, L .J . ; but this doubt is i n

turn spoken of with disapproval by the Court of Appeal in Miles v. New
Zealand Alford Estate Co . (1886), 32 Ch. D. 266 ; and there can, I think ,

be now no doubt that the law is as stated by Cockburn, C.J.

This view of the law is approved by all the well known text -

writers and is in line with the decision in Holsworthy Urban

Council v. Holsworthy Rural Council, [1907] 2 Ch . 62.

For the purposes of this judgment I shall adopt the view whic h

was evidently that of the trial judge, viz . : that by reason of the

provisions of the Bills of Exchange Act and the decisions there -

under, an action on the draft itself would, on the evidence

adduced, have failed. This, however, is far from being decisive

of the case . The point here is that the respondent, being guilt y

of nothing worse than a failure to notice the change in the draft ,

and honestly believing he had a good claim on the draft, forebore

to sue, took a demand note and agreed to extend the time fo r

payment . The suggestion that respondent deliberately shut hi s

eyes and in bad faith abstained from making enquiries as to th e

alteration is not justified on the evidence and is not supporte d

by the findings of the learned trial judge . His findings are, in
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fact, quite to the contrary, either by express words or by necessar y
implication.

I see nothing for it but to dismiss the appeal with costs here
and below.

Appeal dismissed.

Solicitor for appellants : Geo. E. 111cCrossana.
Solicitor for respondent : A. E. Branca .

REX v. BLANCHARD .

Criminal law—Seduction—Conviction—Bail pending appeal--Accused join s
Air Force—Stationed in Quebec when appeal is heard—Appeal dismisse d
—Motion by Crown for bench warrant and for order estreating bail —
Refused.

Accused was convicted on a charge of seduction and was granted bail pendin g

his appeal against conviction . Immediately after bail was granted hi m
he joined the Air Force and was stationed in the Province of Quebe c

when the appeal was heard. At the conclusion of argument the appea l

was dismissed by the Court of Appeal . Counsel for the Crown then

moved the Court for issue of a bench warrant to bring accused back

from Eastern Canada and also for an order estreating bail .

Held, that no ground has been disclosed to support the contention that the

issuance of a bench warrant by the Court of Appeal is necessary or

incidental to its appellate jurisdiction . Further, said Court has n o

jurisdiction to estreat bail.

APPEAL by accused from the conviction by MoRRSsox ,

C.J.S.C. and the verdict of a jury at the Fall Assize at Van-
couver on the 15th of October, 1940, on a charge that he unlaw -
fully did seduce and have illicit connection with a woman o f

previous chaste character, then under twenty-one years of age ,
while in the employment of the said H . Blanchard as housemaid.
Accused was granted bail pending his appeal against conviction .
He then joined the Air Force, and at the time of hearing th e

appeal he was stationed in the Province of Quebec. At the con-
clusion of argument before the Court of Appeal, the appeal wa s
dismissed. Counsel for the Crown then moved the Court for the
issuance of a bench warrant to bring Blanchard back from th e
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Province of Quebec . He also moved for an order estreating bail .

The motion was heard at Vancouver on the 2nd of June,

1941, by MCQUARRIR, O'HALLORAN and MCDONALD, JJ .A.

W. H. Campbell, for the motion, referred to Rex v. Wah Lung

(1928), 40 B .C. 267 ; Rex v. Stewart (1931), 23 Cr. App. R. 82 .

Burton, contra.
Cur. adv . vult .

On the 12th of June, 1941, the judgment of the Court was

delivered b y
O'HALLORAN, J .A . : At the conclusion of argument on 2n d

June the Court pronounced its judgment unanimously dismissing

the appeal of the appellant from his conviction at the Vancouve r

Assize. Counsel for the Crown immediately moved the Cour t

for the issuance of a bench warrant to bring Blanchard back from

Eastern Canada where it was stated he is in the Air Force, an d

moved also for an order estreating bail . Counsel for the Crown

based his application on Rex v. Stewart (1931), 23 Cr . App. R.

82 and Rex v. Wah Lung (1928), 40 B .C. 267 .

After the luncheon adjournment counsel for Blanchard joine d

with counsel for the Crown in pressing for the issuance of the

bench warrant ; counsel for the Crown then applied for an

adjournment of the motion to estreat bail . The whole matte r

was reserved . Both the application for the bench warrant an d

the application to estreat bail, or for any adjournment thereof ,

are refused for reasons now stated . The formal order dismissing

the appeal has not yet been signed and entered.

In Rex v. Stewart, supra, the Court of Criminal Appeal in

England did order the estreating of bail, but under a specia l

jurisdiction this Court does not possess . The Court of Criminal

Appeal also issued a bench warrant in that case, but under cir-
cumstances quite different from those existing here, which d o

not require the exercise of the Court's jurisdiction in that

respect . Before discussing Rex v. Stewart it is in point to

remark : First, our Court of Appeal is not a Court of original

jurisdiction, although it is true it possesses such original juris-
diction as may be necessary or incidental to its appellate jurisdic-

tion : vide section 7 of the Court of Appeal Act, Cap . 57,
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R.S.B.C. 1936, and In re Kwong Vick Tai (1915), 21 B .C. 127 .
1941

	

Secondly, an appellant in a criminal appeal is not required to b e
Rza

	

present in Court when his appeal is heard, although he has th e
right to be present if he wishes : vide sections 1018 and 1021 ,BLANCHARD

subsection 6 of the Criminal Code.

This Court has no jurisdiction to grant bail or to take any
proceedings arising out of or in relation to bail . Bail is granted
not by the Court, but by "its Chief Justice or Acting Chie f
Justice" as persona designata under section 1019 of the Code .
And vide also section 1096 et seq . and especially section 1099 .
It will be noted that Rex v. Wah .Lung, supra, where bail was
estreated, was a decision not of the Court of Appeal, but of th e
Chief Justice of the Court of Appeal sitting in Chambers . In
England, however, a specific jurisdiction "to admit the appellan t
to bail pending the determination of his appeal" is conferred on
"the Court of Criminal Appeal" by section 14 (2) of the Crim-
inal Appeal Act, 1907 ; and vide Wrottesley & Jacobs' Law and
Practice of Criminal Appeals, 235 et seq .

Study of Rex v. Stewart discloses that the Court acted under
the special jurisdiction I have mentioned . While the main report
is at p. 82, at p. 68 of (1931), 23 Cr. App. R. there is a
report of the grant of bail on 30th July . On 26th October ,
Stewart surrendered to his bail for the hearing of his appeal .
At the rising of the Court on that day his appeal being par t
heard, the Court again admitted him to bail. On the followin g
day he failed to surrender to his bail. The Court then issued a
bench warrant for his apprehension, ordered that the bail b e
estreated, and adjourned the hearing of the appeal . On 4th
November the appellant surrendered and his appeal was dis-
missed on 13th November. The bench warrant clearly arose ou t
of a flouting of the bail order made by the Court.

In this case the bail was not and could not be granted by thi s
Court . Blanchard was represented by counsel and as already
pointed out, was under no obligation to be present at the hearin g
of his appeal. There was no flouting of the Court such as
occurred in Rex v. Stewart . Furthermore, in dismissing Blan-
chard's appeal the Court made no further substantive order of
its own, such as occurs where the Crown has successfully appealed
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from an acquittal, and an order for arrest and imprisonment is
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necessarily made by this Court . In my view no ground has been
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disclosed to support a contention that the issuance of a bench

	

R,Fx

warrant by this Court is necessary or incidental to its appellate
BLANCHARD

jurisdiction in this case. And of course this Court has no juris-

diction to estreat bail.
This matter should not be left without correcting any mis-

apprehension regarding the instantaneous effect of judgment s

of this Court in criminal matters, which may have arisen by

reason of an observation in Rex v. Wah Lung, supra, at p. 268

and relied upon by counsel for the Crown, tha t
the appeal was not determined until the final order was drawn up an d

entered .

If Blanchard's appeal had been allowed then, subject to sectio n

1025A, the pronouncement of the judgment would have been a

final determination of his right to liberty without waiting for th e

judgment to be signed and entered . That immediate right to

liberty would be subject of course to the exercise of the jurisdic -

tion which this Court possesses of reopening any appeal befor e

its judgment has been perfected by signing and entry : vide

Kimpton v . McKay (1895), 4 B .C. 196, at 204-206 ; Rex v.

Wah Lung, supra, and Ritihet Consolidated Ltd. v. Weight

(1932), 46 B .C. 345, at 347 .
When the appeal is dismissed as it was here, the appellant on

bail is deemed instantly to revert to the close custody of hi s

gaoler to the same extent as though he had never been bailed a t

all . For even after he was bailed he was still, of course, in cus-

todia legis, although not in close custody. His appeal was deter-

mined immediately upon the judgment pronouncing its dis-
missal, subject, however, to the power of the Court to reopen the

appeal before its judgment has been perfected by signing an d

entry.
So far as can be ascertained this is the first occasion since th e

inception of this Court in 1909 that an application of this nature

has been made . In coming to this conclusion I have had the
benefit of the considered views of my learned brother SLOAN in

addition to my learned brothers who heard the application.

Motion dismissed.
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REX v. KRAWCHUK. (No. 2 . )
1941

Criminal law— Murder—Manslaughter—Provocation—Evidence of—Suffi -
June 10, 12 .

	

eiency of charge to jury—Criminal Code, Sec. 261 .

Accused and his wife lived on a farm about one mile from Prince George .
He was a section-hand on the Grand Trunk Pacific Railway, and hi s
duties took him away from home from time to time . One Terachuk ,
who was an old friend of Krawchuk, lived at their house, but after h e
had been there for some time accused, thinking he was too intimate
with his wife, drove him away from the house on two or three occasions ,
but Terachuk would come back when accused was away, and accused
would find him there when he returned from his railway work. This
caused trouble between accused and his wife, who thought Terachuk wa s
unfairly treated. On September 14th, 1940, Terachuk came to the hous e
in the morning, and early in the afternoon he and Mrs . Krawchuk went
into Prince George. Accused, who was home at the time, then told on e
Stowoa, a farm-hand on the farm, that he was going to make trouble,
as his wife had purchased property in Vancouver without telling hi m
about it and he was afraid she was going to leave him . He then went into
Prince George, but he did not see Terachuk or his wife . At about 6
o'clock in the evening Terachuk and Mrs . Krawehuk returned to th e
house and Terachuk and the farm-hand went to look after the cattle.

When they were returning to the house about a half-hour later they
heard a shot, and looking up . they saw Krawchuk facing his wife wh o
was close to him . They then saw Krawchuk fire two shots from a
revolver at his wife, and she fell . Terachuk then grappled with the
accused, two more shots were fired, one hitting Terachuk in the hand .
Accused was convicted on a charge of murder .

Held, on appeal, affirming the decision of SIDNEY SMITH, J., that the accuse d
gave evidence in his own defence and his story was a direct contradic-

tion of the evidence given by Terachuk and Stowoa . He denied the
conversation with Stowoa, and he set up what would have been a com-

plete defence, had the jury accepted his evidence . He said that when
he came to the barn he saw Terachuk and his wife in a compromising
position and that Terachuk attacked him ; that Terachuk had a revolve r
in his hand, and in the struggle that ensued between them the revolver
was discharged. It is contended that the learned judge ought to have
told the jury that they might disbelieve substantially the whole of th e
evidence tendered by the Crown and also disbelieve Krawchuk's stor y
of his struggle with Terachuk, and yet might find that Krawchu k
unlawfully and intentionally shot his wife but did so under such provo-

cation as is defined by section 261 of the Criminal Code . The verdic t
of manslaughter which is now contended might have been found ha d

the question been left open by the learned judge, was excluded by th e
evidence given by the appellant himself .

APPEAL by accused from the conviction by SinxEv SMITH, J .

and the verdict of a jury at the Spring Assize at Prince George
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on the 17th of May, 1941, on a charge of murdering his wife

Natallia Krawchuk at his farm near the city of Prince George

on the 14th of September, 1940 . Krawchuk was a section-han d

on the Grand Trunk Pacific Railway, and his duties took him

away from home at intervals. One Terachuk, who had been a

friend of the Krawchuks for some time, lived at their house an d

was there at times when Krawchuk was away at work . There
was evidence that Terachuk was unduly attentive to accused ' s
wife, that accused knew this and drove Terachuk from his hous e

on two occasions when coming home from his work . On the day
of the crime the accused found out that his wife had purchase d
property in Vancouver without telling him about it, and he wa s
in fear that his wife was going to leave him and go to Vancouve r
with Terachuk . Early in the afternoon Terachuk and Mrs.
Krawchuk went to Prince George (about one mile away), and
shortly after Krawchuk walked to Prince George. He did not
see Terachuk or his wife when in Prince George. Late in the
afternoon Teraehuk and Mrs. Krawchuk came back to the house ,
and Terachuk, with one Stowoa (a farm-hand) went out to look
after the cattle. When they were returning to the house an d
were near the barn they heard a shot, and looking up they saw
Krawehuk with a revolver in his hand close to Mrs . Krawchuk,

and they saw him fire two more shots at her, and she fell . This
was at about 6 .30 in the evening, and the police arrived shortly
after 7 o'clock, when Krawchuk was taken into custody . Mrs.
Krawchuk died shortly after the shooting.

The appeal was argued at Vancouver on the 10th of June ,
1941, before McQLAxniE, SLOAN and MCDONALD, JJ.A.

Hurley (Denis Murphy, Jr., with him), for appellant : Afte r
Krawehuk shot his wife Terachuk grappled with him, and in th e
struggle two shots went off, one of the bullets hitting Terachuk
in the hand . The revolver was found next day by the police .
Only two shots hit Mrs Krawchuk, but neither hit her fatally .
Krawchuk swore that on the day of the crime he went to the bar n
and saw Terachuk and his wife in the act of adultery, whe n
Terachuk attacked Krawehuk and hit him . The title deeds for
the property purchased by Mrs . Krawchuk in Vancouver wer e
found in the barn under the straw five days after the crime . The
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defence is that he did not do the shooting at all, but that the fata l
1941

	

shot was fired while the revolver was in Terachuk's hand, and th e

Rig

	

learned judge neglected to put to the jury the defence of "provoca-
v

	

tion" : see Rex v. Hopper (1915), 11 Cr. App. R. 136, at p . 141 .
KRAWCIIUK ,

(~To . 2) The jury might have disbelieved Terachuk . Inconsistent defence s
may be raised : see Rex v. Illerbrun (1939), 73 Can. C.C. 77,
at p. 78 ; Rex v. Thorpe (1925), 18 Cr . App. R. 189, at p . 190 .
Provocation is a matter that must be extracted from the evidence :
see Rex v. Manchuk, [1938] S .C.R . 18 ; Reg. v. Rothwel l
(1871), 12 Cox, C .C. 145, at p . 147 ; Rex v. Ellor (1920), 15
Cr. App. R. 41, at p . 44 ; Rex v. Jackson, [1941] 1 W.W.R. 418 ;
Rex v. Palmer (1913), 8 Cr. App. R. 207 ; Rex v. Hall (1928) ,
21 Cr. App. R. 48, at p. 54. There was error in the learned
judge giving his opinion as to his believing certain witnesses ,
thereby rendering nugatory the direction that they were the sole
judges of fact : see Rex v. Palmer (1913), 8 Cr . App. R. 207 ,
at 210 ; Rex v. Marriott (1924), 18 Cr. App. R. 74, at p . 75 .
The finding of Mrs. Krawchuk's hand-bag in the barn after the
crime was not put to the jury : see Rex v. Nicholson (1927), 3 9
B.C. 264, at p . 270 ; Brooks v . Regem (1927), 48 Can. C.C.
333, at pp. 356-7 .

Wilson, K.C., for the Crown : The woman's character nee d
not be commented on. The plea of accident cannot be supported
by the evidence, and was not accepted by the jury : see Rex v .

Burgess and McKenzie (1928), 39 B .C. 492, at p . 495 ; Rex v .

Hopper (1915), 84 L .J.K.B. 1371, at p . 1372 ; Rex v. Hil l
(1928), 49 Can. C.C . 161 ; Rex v. Clinton (1917), 12 Cr . App .
R. 215 . The whole issue turns on the question of provocation .

Hurley, replied.

Cur. adv. vult .

12th June, 1941 .

McQuAlmIE, J .A . : I agree with my brother ICDONALD tha t
the appeal should be dismissed for the reasons which he ha s
stated.

SLOAN, J .A . : I have had the benefit of reading the judgment
of my brother MCDONALD and am in agreement therewith. The
accused took the stand and relied solely upon the exclusive defence
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of accident. He went to the jury on that issue alone. He can-
not now complain that the learned trial judge failed to conjur e
up a fantastic theory which was never advanced below and whic h
is wholly inconsistent with the defence that was relied upon a t
the trial .

The appeal must be dismissed .

MCDONALD, J.A. : The appellant was convicted of the murde r
of his wife, Natallia Krawchuk, before SIDNEY SMITH, J. and a
jury at the recent Assizes held at Prince George . Several objec-
tions are made to the learned judge's charge, but in my view onl y
one of them merits serious discussion . This is the question of
whether or not the learned judge should have left it open to the
jury to find a verdict of manslaughter . In his charge he told
them that only two verdicts were open, and manslaughter wa s
not mentioned at any time during the trial either by judge o r
counsel.

For the purpose of this appeal it will be sufficient to state th e
facts very briefly. The evidence offered by the Crown was tha t
of one Stowoa and of one Terachuk . Stowoa swore that during
the early afternoon of the day of the crime the appellant stated
to him after his wife had left for Prince George with said Tera-
chuk that "he was going to make a trouble" because she bought
property in Vancouver and he did not know anything about it .
Stowoa and Terachuk also gave evidence to the like effect, viz . ,

that after Terachuk and Mrs. Krawchuk had returned from the
village Krawchuk fired three shots at his wife, one of which
proved to be fatal ; that thereupon during Terachuk's effort t o
obtain possession of the revolver in the appellant's hands two
further shots were fired and injured Terachuk, and that thi s
shooting took place at a point some 25 feet from Krawchuk' s
barn and at or near a spot where the police afterwards found a
pool of blood.

The appellant took the witness stand in his own defence an d
his story was a direct contradiction of the evidence given b y
Terachuk and Stowoa . He denied the conversation above men-
tioned and he set up what would have been a complete defence,
had the jury accepted his evidence . He said that when he came

25
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to the barn he saw Terachuk and his wife in a compromisin g

position and that Terachuk attacked him ; that Terachuk had a
revolver in his hand and in the struggle which ensued betwee n
them the revolver was discharged, but that he had become uncon -
scious and did not know with what result. He stated that thi s

struggle took place at or near the barn door . By bringing in a

verdict of "Guilty of Murder " it is obvious that the jury wholly
discarded the appellant ' s evidence . But it is argued that th e
line of defence taken throughout the trial ought now to be dis-
regarded and that the learned judge ought to have told the jury

that they might disbelieve substantially the whole of the evidenc e
tendered by the Crown and also disbelieve Krawchuk's story o f
his struggle with Terachuk and yet might find that Krawehuk
unlawfully and intentionally shot his wife but did so unde r

such provocation as is defined by section 261 of the Crimina l
Code. The verdict of manslaughter which it is .now contende d
might have been found had the question been left open by th e

learned judge was in my view excluded by the evidence give n
by the appellant himself. We have not here a case such as Rex
v. Hopper (1915), 11 Cr. App. R. 136, where it was held that
the jury might have declined to believe the appellant as to hi s

not having been angry when he shot and, hence, to have foun d
provocation. That is a quite different thing from the appellan t
taking the stand and telling a story which the jury must have

found to be a fabrication from beginning to end—a story which
must be entirely disregarded, except as to Terachuk and the
deceased woman having been in the barn, and must be disregarded
along with substantially the whole of the evidence offered by th e

Crown, before there is a shadow of a case on which to found a
verdict of manslaughter. In the Hopper case counsel at the
trial expressly set up his defence of manslaughter as a secon d
string to his bow, in case he should fail to prove the killing to
have been accidental. In the present case counsel did not at any
stage suggest manslaughter. It is all very well to rely on

remarks made from time to time by learned judges as to the duty

of a trial judge to put such questions to the jury as appear t o

him properly to arise on the evidence even if counsel has not

suggested such questions ; butsuch remarks must be read a s
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generally guiding principles and in regard to the case to which
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they have relation . They cannot, I think, be taken to mean that
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a judge is required to conjure up some fantastic defence incon-

	

REx
sistent with substantially the whole of the evidence offered in

	

v.
KRAWCHTJ K

the case. After all, as was pointed out by Lord Alverstone, C .J ., (No.2 )

in Rex v. Hampton (1909), 2 Cr. App. R. 274, at 276 :

	

McDonald,

	

J.A.
A summing-up is not a dissertation upon the law, but must have referenc e

to the way in which each case has been conducted at the trial .

The decision in Rex v. ifanchuk, [1938] S .C.R. 18, so muc h
relied upon by counsel for appellant, does not in my judgmen t
touch the facts in the present case. The general principles of

law there laid down as to the meaning of section 261 of th e
Criminal Code do not assist us in disposing of this case. The
same may be said of Rex v. Jackson, [1941] 1 W.W .R. 418 ,
where the prisoner entered the witness box and gave evidenc e
wholly going to prove that he shot both "Solomon" and "Eliza-
beth" and that he did so under provocation (within section 261) .
The only question was whether the jury would believe him. They

did believe him, and hence it was held that the verdict of man -

slaughter should stand.

As MARTIN, J.A. (as he then was) pointed out in a majorit y

judgment in Rex v. Burgess and McKenzie (1928), 39 B .C.
492, at p . 495 :

It is the duty of the trial judge to confine the issue to the real question

and not allow the jury to be perplexed or diverted therefrom by irrelevan t

directions or otherwise .

His Lordship cites several cases among which Rex v. Thorpe

(1925), 18 Cr. App. R. 189 seems most applicable here an d

contains an analysis of the Hopper and other cases.
If there were any real doubt about the matter I think it i s

concluded by the decision in Rex v. Clinton (1917), 12 Cr . App.
R. 215, where the line is clearly drawn between a ease such a s
that of Hopper and a case such as that at Bar . In my opinion
the learned trial judge took the right view and the appeal shoul d
be dismissed.

Appeal dismissed .
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REX EX REL. McKAY v. SUTTON.

Criminal law—War measures—Regulations by Governor in Council—Appli-
cation of section 706 of the Criminal Code—Offences over which Parlia-
ment has legislative authority—R .S.C . 1927, Cap . 206, Sec . 3 .

The respondent was convicted under the provisions of Part XV . of the Crim -

inal Code by a police magistrate, of being a member of an illegal organ -

ization, namely "Jehovah's Witnesses" contrary to regulation 39 C
of the Defence of Canada Regulations (Consolidation) 1940 . On habeas
corpus proceedings on the submission of accused that the jurisdiction o f

the magistrate was dependent upon the applicability of section 706 o f

the Criminal Code and that said section has no application because th e

offence charged is not one created under the legislative authority of the

Parliament of Canada but merely by regulation of the Governor i n

Council, the conviction was quashed.

Held, on appeal, reversing the decision of MORRISON, C.J.S .C . that section 70 6

of the Criminal Code extends to "offences over which the Parliament o f

Canada has legislative authority." The subject-matter of the Defence of

Canada Regulations (Consolidation) 1940, is within the legislative

authority of the Dominion, and while the power to make regulations i n

relation thereto may be delegated to the Governor in Council, suc h

powers must necessarily be subject to determination at any time by

Parliament . The accused was convicted of an offence over which th e

Parliament of Canada has legislative authority . The magistrate was

in consequence acting within the jurisdiction conferred by section 70 6

of the Code and the appeal must be allowed .

Rex v. Singer, [1941] S.C.R. 111, distinguished .

APPEAL by the Crown from the decision of MORRISON ,

C.J.S.C., discharging the defendant from custody on a writ of

habeas corpus . The defendant was committed by the police
magistrate for the municipality of Penticton on a charge o f
unlawfully continuing to be a member of an illegal organization ,
to wit : "Jehovah's Witnesses" after the publication in th e

Canada Gazette of regulation 39C of the Defence of Canad a

Regulations (Consolidation) 1940, and after publication pur-
suant to sub-paragraph (1) (b) thereof of a notice by the Gover-

nor in Council in the Canada Gazette declaring the said organiza-
tion contrary to regulation 39C of the Defence of Canad a
Regulations (Consolidation) 1940 .

The appeal was argued at Vancouver on the 10th and 11t h

of June, 1941, before McQUARRIE, SLOAN and O'HALLORAN ,

JJ.A .
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H. Alan Maclean, for appellant : This is a civil appeal an d
the question is the interpretation of section 706 of the Criminal
Code. It was held that the offence is not an offence triabl e
summarily under Part XV. of the Criminal Code. "Legislativ e
authority" includes what can be heard . We say this is an offenc e
over which the Parliament of Canada has legislative authority .
Parliament has legislative authority over punishment and
penalty : see Burroughs v . Paradis (1915), 24 Can. C.C. 343 .
The magistrate has jurisdiction irrespective of section 706 of th e
Criminal Code : see section 40 of the Interpretation Act. Sec-
tion 706 of the Code is the same as section 4 of the Summary
Convictions Act.

Hodgson, for respondent : This is an offence against regula-
tion and is not an offence against the Act . Section 706 of the
Criminal Code only applies to an offence against an Act o f
Parliament . Section 706 of the Code does not apply, and th e
magistrate had no jurisdiction : see Rex v. Singer, [1941 ]
S.C.R. 111, at p . 115 . The Regulations are not deemed to be par t
of the Act . There has been an omission in the Act to declare tha t
the Regulations are part of the Act . There is no jurisdiction in
the magistrate to try the case. Section 535 of the Criminal Code
of 1892 abolished the distinction between felony and misde-
meanour . Irrespective of the section dealt with, the principl e
applies as laid down in the Singer case .

Maclean, replied .
Cur. adv. volt.

On the 12th of June, 1941, the judgment of the Court wa s
delivered by

SLOAN, J .A. : The respondent Sutton was convicted under the
provisions of Part XV. of the Criminal Code, by a police magis-
trate at Penticton, of being a member of an illegal organization ,
viz ., "Jehovah's Witnesses" contrary to regulation 39C of the
Defence of Canada Regulations (Consolidation) 1940 .

His conviction was quashed by MoRlusoN, C .J.S.C., upon
habeas corpus proceedings and the Crown now appeals to us . The
learned judge below gave no reasons but I presume he felt oblige d
to give effect to the argument of Sutton 's counsel which was
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repeated before us. Briefly stated the respondent's submissio n

came to this : The jurisdiction of the magistrate was dependen t

upon the applicability of section 706 of the Code and the sai d

section has no application because the offence charged herein is

not one created under the legislative authority of the Parliamen t

of Canada but merely by regulation or order of the Governor in

Council . In support of his contention he relied upon Rex v .

Singer, [1941] S.C .R. 111, and in particular the observation of

Rinfret, J ., at p. 115, wherein he said :
. . . a regulation under the War Measures Act, is not an enactmen t

passed by Parliament ; it is an enactment made by the Government .

With deference this submission is, in my view, unsound an d

cannot be supported . Rex v. Singer, supra, did not relate to

section 706, but there the Court was considering whether or not ,

under section 164 of the Code, a regulation was an "Act of th e

Parliament of Canada" and it was held it was not . The case

would be in point if said section 706 was limited in its scope as i s

said section 164 to offences against Acts of the Parliament of

Canada . It is not so limited but extends to "offences over which

the Parliament of Canada has legislative authority ."

In a time of national emergency the legislative authority of th e

Parliament of Canada in relation to the "security defence peac e

order and welfare of Canada" extends as Viscount Haldane sai d

in Fort Frances Pulp and Power Co . v. Manitoba Free Press Co. ,

[1923] A.C. 695, at 705, "to deal adequately with that

emergency."

It is beyond dispute that the subject-matter of the Defence of

Canada Regulations (Consolidation) 1940 is within the legis-

lative authority of the Dominion and while the power to mak e

orders and regulations in relation thereto may be delegated t o

the Governor in Council, in the language of Sir Charles Fitz-

patrick, C .J.C . in Re George Edwin Gray (1918), 57 S.C.R.

150, at p. 157 :
Such powers must necessarily be subject to determination at any time by

Parliament, . . .

The legislative authority of Parliament is not abandoned by the

limited delegation of its powers to the executive Government.

The subject-matter is still within the strong hand of Parliament .
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As Duff, J . (as he then was) said in Gray's case, supra, at
p. 170 :

The powers granted could at any time be revoked and anything done unde r

them nullified by Parliament, which Parliament did not, and for that matte r
could not, abandon any of its own legislative jurisdiction . The true view o f
the effect of this type of legislation is that the subordinate body in which

the law-making authority is vested by it is intended to act as the agent o r

organ of the Legislature and that the acts of the agent take effect by virtue
of the antecedent legislative declaration (express or implied) that the y

shall have the force of law.

It follows from what I have said that the accused was convicte d
of an offence over which the Parliament of Canada has legisla-
tive authority : the magistrate was in consequence acting withi n
the jurisdiction conferred by section 706 of the Code and the

appeal must be allowed with all consequential directions tha t
may be necessary including the rearrest of the respondent .

Appeal allowed .

SANS AN FLOOR COMPANY v . FORST'S LIMITED .

Contract—Installing tile floors—Construction of floor beneath under separate
contract—Buckling of tiles owing to escape of moisture from below —
Reflooring necessary—Liability .

The defendant had under construction a large concrete mercantile buildin g
in Vancouver, with basement . He employed an architect to prepare

the plans and specifications but had neither a supervising architect nor

a master of works . The contract for the concrete shell of the building

was given to one Vistaunet and independent contracts were let for

plumbing, heating, etc . The original specifications called for a

laminated main floor and laminated second floor in each ease, covere d

with shiplap and masonite (laminated consists of planks two inches b y
six inches on edge) . When the laminated portion was completed the

defendant decided to surface the main and second floors with an asphal t
floor tile instead of masonite . He then entered into a contract with th e
plaintiff company to put in the tiling . One Christie, manager of th e

defendant company, and one Watt, manager of the plaintiff company,

then had discussions as to the proper installation between the laminated

and the tiling. It was necessary to sand the laminated in order to

have a smooth surface . Watt offered to put in three-ply with waterproo f

installation beneath, as there was some moisture in the laminated, bu t
he thought that this should be done by Vistaunet . The contract was
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then given to Vistaunet, who did the sanding of the laminated and put

1941

	

in the 3-ply but he did not put waterproof installation beneath th e
3-ply . Watt then laid the tiles, and he was paid $1,000 on account o f

SA SAN

	

the purchase price. The balance of $3,243 .88 remained unpaid becaus e

FLOOR Co .

	

within two months of completion, owing to the moisture from th e
v.

	

laminated, the tile surface was very badly buckled and cracked, so
FORST 'S LTD.

badly that the whole floor had to be scraped down to the laminate d

and resurfaced . In an action for the balance due on the contract :

Held, that no evidence was led suggesting that the plaintiff's work was i n

itself unworkmanlike or unsatisfactory . The situation did not aris e

through fault in the plaintiff's conduct or workmanship . The defendant

chose to rely upon persons other than the plaintiff in the matter of th e

installation of the foundation floors . Ile chose to supersede the plaintiff

in this important matter . The plaintiff is entitled to judgment .

ACTION to recover the balance due on a contract to surfac e

the main and second floors of a concrete mercantile buildin g
under construction by the defendant company on Hastings Stree t
East in the city of Vancouver. In February, 1940, the defend-
ant decided to surface the main and second floors with an asphal t
floor tile, and entered into a contract with the plaintiff compan y

which handles a surface flooring known as Ace-Tex Asphalt Typ e
Tiles, both supplying and laying the same. The plaintiff laid the
tiles, the contract being for $4,243.88 and the defendant pai d

the plaintiff $1,000 on account . The balance remained unpai d

because within two months from completion the tile surface very
badly buckled and cracked, necessitating reconstruction of th e

whole surface. The facts are set out in the reasons for judgment .
Tried by MANsow, J . at Vancouver on the 10th, 11th and 18t h
of March, 1941 .

Richmond, for plaintiff .
A. Alexander, for defendant .

Cur. adv. vult .

14th June, 1941 .

MANsoN, J . : In the spring of 1940 the defendant had unde r
way the construction of a large concrete mercantile building o n

Hastings Street East in the city of Vancouver—a two or three-
storey structure with basement . The defendant employed an

architect to prepare the plans and specifications, but had neithe r
a supervising architect nor a master of works . The contract for

the concrete shell of the building seems to have been let to one
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Vistaunet. Independent contracts were let for plumbing, heat- s . C .

ing, glazing, sheet-metal work, etc. The original specifications

	

194 1

called for a laminated main floor and a laminated second floor, SANSA N

in each case covered with shiplap and masonite . As early as 21st FLOOR Co .

February, 1940, the defendant had decided to surface the main FoRsT!;s LTD.

and second floors with an asphalt floor tile (vide Exhibit 4— Manson. J.

addenda to specifications) instead of masonite, and got in touc h

with the plaintiff and other floor people with a view to getting

from them figures on the cost of laying such a surface floor . The

plaintiff handles a surface flooring, which is known as Ace-Te x

Asphalt Type Tiles ; it both supplies and lays the same . Christie ,
the office manager and financial controller of the defendant kne w

something about Ace-Tex before the plaintiff's manager, Watt,

was called in to discuss matters toward the end of January o r

early in February .

There were several discussions between Watt and Christie .
The Forst brothers, Edward and Alex, both directors of th e
defendant, only took casual part in the conversations with Watt .

He lauded the quality of his product and quoted on three different
qualities, one-quarter inch, three-sixteenths inch and one-eight h
inch. Price was an important consideration and the one-eighth

inch was the cheapest . The cover flooring to be laid over th e
laminated was discussed and Watt told Christie that, whil e
tongue and groove would do, he would prefer 3-ply and that i f
three-ply were used it should be nailed with resin-coated nails .

A smooth surface was necessary to take the Ace-Tex and tha t
necessitated the laying of the 3-ply on a smooth laminated . It
was necessary to sand the laminated . Watt quoted on the laying

of the 3-ply a price of five cents a square foot, this, as he says, to
include a waterproof installation beneath. It does not appear
whether he told the defendant that his figure included water-
proofing. The price did not include the sanding of the laminated.
Watt says he was not anxious for the 3-ply job as he felt it wa s
more in the line of Vistaunet and he was content that he shoul d
get the job. The latter quoted for sanding the laminated and

laying the 3-ply without a waterproof installation . His figure
was 5 .8 cents per square foot and his tender was accepted .

Laminated, or mill construction, consists of planks 2 " x 6" laid
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on edge. The planks contain a considerable degree of moistur e
1941 --dry planking is not used because it is not available on the

SANSAN market. The under side of the laminated is faced with lath an d
FLOOR Co. plaster to form the ceiling of the rooms beneath . It absorbs

V.
FORST' $ LTD . moisture from the wet plaster . Vistaunet testifies that he tol d

Manson, J.
Christie that he had not seen 3-ply laid on laminated—that, i f

he were asked, he would not recommend such an installation an d

that he did not know if the 3-ply would stand the dampness. He
says that he got the addenda to the specifications through th e

mail (Exhibit 4) and sent his tender by mail to the architect—

that he was called in a second time by Christie and told him tha t
he was not quite satisfied with the 3-ply installation but that, i f
they were, he would lay it . On cross-examination he adheres
to his evidence as to his conversation with Christie, adding tha t

he thinks one Wilson (the architect's assistant) was present on

the second occasion. Wilson was not called as a witness .
Vistaunet admits Christie may have spoken to him about con-
sulting with Watt, but denies that he agreed to do the job to

Watt's requirements. He says he did consult Watt but only

about the laying of the 3-ply and not about the danger fro m
dampness. The latter question was not raised and in his con-
versation with Watt no mention was made of the necessity fo r

waterproof sheeting. Christie denies that Vistaunet mentione d
the danger from dampness, but Alex Forst admits he heard him
say that he did not approve of 3-ply . Vistaunet obviously desire d
to defend his own position, nevertheless I formed the impression

that he was truthful .
The addenda to the specifications in their relevant part were

inadequate. They read as follows :
Contractor shall nail down 3-ply 5/16" fir sheathing on top of laminated

floors on first and second floor, where marked masonite, for tiles—contracto r

to lay asphalt floor tile.

The laminated should not have been sealed (vide evidence Mc-

Carter) and it should have had air channels . One doubts i f
waterproofing would have prevented the situation that later

developed . It would seem that Watt never saw the addenda.
It is agreed that Watt said nothing to the defendant of the

danger from dampness . Watt admits it was not, in his opinion ,
good practice to lay the 3-ply without a waterproof installation
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and that to lay it on a wet surface would make a difference . On

	

S . C.

discovery he says he considers waterproofing necessary . The

	

194 1

defendant says it relied upon Watt as an expert and depended
SANSA N

on him to advise as to a proper installation beneath the Ace-Tex . FLOOR Co.
v.

;Watt knew his business . There was nothing the matter with FORST's LTD .

his tiles nor with his application of them .

	

Manson, J.

On April 1st, 1940, Watt submitted a tender (Exhibit 1) t o
the defendant which reads in part as follows :

We hereby offer to provide and lay i/s" thick Ace-Tex Asphalt Type Tiles

in the following colours, for the following prices .

His tender was accepted and he laid the tiles . The contract
amounted to $4,243.88. On 25th July, 1940, shortly after th e
completion of the job the defendant paid the plaintiff $1,000 on
account. Three thousand two hundred and forty-three dollars
and eighty-eight cents remains unpaid because within two months
of the completion of the job the tile surface very badly buckled
and cracked—so badly that the whole floor, or almost the whole
of it, will have to be scraped down to the laminated and resur-
faced. The moisture in the laminated buckled the 3-ply and
with it the tiling. The defendant counterclaims in damages.

Watt says he saw Vistaunet on the premises at a time when
the latter was getting ready to sand the laminated. He was not
on the job again apparently until the 3-ply was laid over three -
quarters of the top floor when he saw that waterproof sheetin g
was not being laid beneath the 3-ply . He says that the lam-
inated had a white dust over it. The dust would be the result
of the sanding and would indicate that at least the surface o f
the laminated was dry enough to permit sanding. He made no
protest about the failure to use waterproofing to either Vistaune t
or the defendant.

By way of defence Watt takes the position that he carried ou t
his contract. He says that the foundation upon which he wa s
to lay his tiles was no concern of his so long as he was given a
smooth well-nailed cover floor . He says that he was not asked
to advise with regard to the foundation floors and that he di d
not do so—that he quoted a price for laying the 3-ply wit h
waterproofing which the defendant did not accept—that it le t
a contract to another contractor to prepare the cover floor for
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him—that the defendant having made its contract wit h

Vistaunet, he was under no obligation to tell the latter, a n

experienced contractor, how to do his work . He adds that he

presumed the architect had drawn proper specifications for the

foundation floors . He says that he actually laid the tiles on a

dry surface and furthermore that he did not know of the damp-

ness in the laminated. An examination by boring would have

disclosed it ; simple inspection would not have done so . (Vide

evidence McCarter) .

The defendant undoubtedly contributed to the happening o f

which it now complains . It was inexperienced in building con-

struction . It did not insist on proper specifications . It had no

general contractor for the whole undertaking nor for the whole

floor job but let its own contracts for the several parts of the

work. It had no proper supervision nor, indeed, any at all

except such as it could give by its own officers . Its economy has

proved expensive .

The evidence does not establish that there was any contract

between the parties other than that contained in the tender an d

acceptance	 Exhibit 1 . It is stated by Edward Forst that Wat t

advised the defendant on the laying of the 3-ply . He did recom-
mend it and advised how it should be nailed for his purpose .

He was concerned that he should have a smooth surface upo n

which to apply the tiles . Should he have concerned himself to

make certain that the surface would remain smooth? He wa s

not asked to draw the specifications with regard to the laying o f

the 3-ply—the architect drew such specifications as there were .

Had Watt and his men not gone on the job till after the 3-ply

was all laid he would not have known that there was no water -

proofing and he seems never to have known that there were no

air channels in the laminated. Despite the evidence to the

contrary I cannot find as a fact that the defendant, to the knowl-

edge of Watt, looked to Watt to supervise the installation of the

3-ply and I cannot find as a fact that Vistaunet was instructed t o

look to Watt for his specifications . The case at Bar does not fal l

within Smith v . Brunswick I3alle Collencler Co . (1917), 25 B.C .
37. There the contract provided that the owner was to construc t

the foundation for bowlines alleys to be installed by the defendant ,
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but the contract specifically provided that the owner was to con-

	

S . C .

struct under the supervision of the defendant and the defendant

	

194 1

by its agent did supervise. The truth of the matter, as it seems SANSA N

to me, is that the defendant let its floor contracts without any FLOOR Co .

knowledge of the construction of floors ; it did not know the FoRST's LTD .

danger to be guarded against and the architect did not mention Manson, J .

the danger nor guard against it in the specifications .
This was not a case of a warranty nor of an implied warranty

that the work would endure . No evidence was led that suggest s

that the plaintiff's work was in itself unworkmanlike or unsatis-
factory . The situation complained of did not arise through faul t
in the plaintiff's product or workmanship . In Duncan v. Blun-

dell (1820), 3 Stark. 6, at p. 7, Bayley, J . observed :
Where a person is employed in a work of skill, the employer buys both hi s

labour and his judgment ; he ought not to undertake the work if it canno t

succeed, and he should know whether it will or not ; of course it is otherwise

if the party employing him choose to supersede the workman's judgment b y

using his own .

The defendant chose to rely upon persons other than the plaintiff
in the matter of the installation of the foundation floors . He
chose to supersede the plaintiff in that very important matter.

The plaintiff is entitled to judgment. The counterclaim must
be dismissed .

Judgment for plaintiff.

REX v. LUM HOP.

	

S . C .

194 1
Criminal law—Charge of being in possession of opium—Aceused's han d

forced on box containing opium—"Possession"—Interpretation--Can . June 11, 17 .

Stats . 1929, Cap. 49, Secs . 4 (1) (d) and 17—Criminal Code, Sec. 5 ,
Subsec . 2 .

The accused visited a fellow Chinaman in his room, and while there th e

occupant of the room asked him to hand over a small bone box . As

accused was about to place the lid on the box detectives rushed into th e

room and forced his hand down upon the box, pressing it into his palm.

Accused swore that he did not know the box contained opium . He was
convicted of being in possession of opium. On appeal by way of case
stated :

Held, that in the circumstances the accused did not have "possession" of the
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opium . "Possession" as used in section 4 (1) (d) of The Opium an d

Narcotic Drug Act, 1929, means actual physical possession, and thi s

type of possession he did not have . Neither did he have constructiv e

possession within section 5, subsection 2 of the Criminal Code.

C ASE STATED by Harry G . Johnston, Esquire, stipendiary
magistrate in and for the county of Westminster. Accused was
convicted of having opium in his possession in violation of sec-

tion 4 (1) (d) of The Opium and Narcotic Drug Act, 1929 .
The facts are set out in the reasons for judgment . Heard by
SIDNEY SMITH, J. at Vancouver on the 11th of June, 1941 .

Sullivan, K.C., for the prisoner .

A. S. Duncan, for the Crown .
Cur. adv. volt .

17th June, 1941 .

SIDNEY SMITH, J. : Case stated by Harry G. Johnston ,

Esquire, stipendiary magistrate in and for the county of West-
minster, British Columbia .

The facts are clearly set out in the case stated and need not be

repeated. The prisoner was convicted for a violation of sec-

tion 4 (1) (d) of The Opium and Narcotic Drug Act, 1929. It

reads as follows in its relevant part :
4 . (1) Every person who . . . (d) has in his possession any dru g

. . . shall be guilty of an offence, . . .

The prisoner gave evidence that he had no knowledge of th e

nature of the contents of the small bone box which the occupant
of the room asked the prisoner to hand to him. Under the above
section, however, mens rea is not an essential ingredient of the

offence. This has definitely been settled by the Court of Appeal

in Rex v. Wong Loon (1937), 52 B.C. 326.

In the same case the Court of Appeal pointed out that under

section 17 of the Act the absence of mens rea is a good defence .

Section 17, however, only applies to the case of "any person wh o
occupies, controls or is in possession of any building, room," etc .
It is clear on the evidence and on the findings that the prisone r
was not such a person and, therefore, in my opinion section 17

has no application.
The learned magistrate sets out the circumstances in which

the accused was about to place the lid on the small bone box con-
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taming the opium when the detectives rushed into the room and

	

S. C.

forced his hand down upon the box, thereby pressing it into his

	

194 1

palm. In my opinion in these circumstances the accused did

	

REA

not have "possession" of the opium . I think that "possession "

	

v
LuM Hop

as used in section 4 (1) (d) means actual physical possession .

	

—

I am satisfied that the accused did not have this type of possession . sidneJsmith ,

But if I should be wrong in this construction and if "posses-
sion" as used in the section includes constructive possession (a s
argued by the Crown) then I am of opinion that neither did th e

prisoner have constructive possession . I was referred to sec-

tion 5, subsection 2 of the Criminal Code but I do not think th e
prisoner can be said to have had constructive possession unde r

this section. He had no knowledge that the box contained opium .

The magistrate believed him . In my opinion, therefore, there

was no constructive possession within this section of the Code .
The question asked by the learned magistrate as to whethe r

he was right in convicting the prisoner upon the facts as he foun d

them must with respect be answered in the negative.
The case will be remitted to the magistrate so that a verdic t

of acquittal may be entered.
Conviction quashed.

WESTMINSTER POWER COMPANY LIMITED v .

INDIAN RIVER PULP AND POWER COMPANY.

Costs—Security for—Plaintiff a company—Right of defendant to security June 26, 27 .
under section 256 of the Companies Act—R.S .B.C. 1936, Cap . 42, Sec.
256—B .C. Stats . 1939, Cap . 63 .

On the defendant's application for security for costs from the plaintiff com-

pany under section 256 of the Companies Act, it appearing from th e

pleadings and material filed that the allegations are grave and throw a
serious onus upon the defendants to establish them with irrefragable
testimony, and the pleadings have the atmosphere and elements which

justify the Court in assuming that they will lead to a protracted ,
expensive trial :

Held, in the circumstances, that the plaintiff company should furnis h

security for costs in the sum of $5,000 .

s . C .
In Chamber s

1941
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APPLICATION by defendant for an order that the plaintiff

furnish security for the defendant's costs of the action pursuant

to section 256 of the Companies Act on the ground that the onl y

assets of the plaintiff company consisted of conditional water

licences issued by the Provincial Government under the pro -

visions of the Water Act, and that the same were not exigible.

Heard by MoRulsox, C.J.S.C. in Chambers at Vancouver on the

26th of June, 1941 .

Bull, K.C., for the application .
Nicholson, contra.

Cur. adv. volt .

27th June, 1941.

MORRISON, C .J.S.C . : I have taken time to read the pleadings

and material filed herein and I gather, put compendiously, tha t

the plaintiff's status in the suit derives from various transaction s

by Edward J . Young with which he sought to identify his wif e

and which the defendant alleges were fraudulent . Some of these

material alleged fraudulent acts extended to and involved a

certain government official . These allegations are grave and

throw a serious onus upon the defendant to establish them wit h

irrefragable testimony . The pleadings have the atmosphere and

elements which justify me in assuming that they will lead to a

protracted expensive trial. In this kind of application a judge

is to some extent in the hands of counsel who seriously see k

security upon the material and submissions made thereon . I do

not think Mr . Bull is extreme in his request that $5,000 be the

amount of security to be furnished . I really think that in the

amount suggested by Mr . Nicholson he has put the decimal point

too far to the left . The numerals are too scanty.

A pplication granted.
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LUDDITT ET AL. v . GINGER COOTE AIRWAYS LTD .

Carrier—Airways company—Carrier of passengers — Negligence —Force d

landing—Special conditions limiting liability—Can . Stats. 1988, Cap . 58 ,

Secs . 25 and 33 .

The plaintiffs took passage by the defendant ' s aeroplane from Vancouver t o

Zeballos . During the passage a fire started on board, forcing the plane

to land on the surface of the water near Gabriola Island . The plaintiffs

lost their baggage and were severely injured. The tickets issued by the

defendant to each of the plaintiffs were expressed to be subject to

certain conditions . The conditions were that the defendant should in n o

ease be liable to the passenger for injury, loss or damage to the person

or property of such passenger, whether the injury, loss or damage b e

caused by negligence, default or misconduct of the defendant, its servant s

or agents or otherwise whatsoever. These conditions were signed by

each of the plaintiffs on his respective ticket . In an action for

damages :

Held, that the disaster was due to the negligent operation of the aeroplane.

The defendant company could only operate its aircraft under the licenc e

which it obtained under the provisions of The Transport Act, 1938, an d

at the approved scheduled fare of $25 . The fare being established under

the statutory regulations the defendant cannot attach conditions to th e

contract of carriage which abolish its liability, at least not without a

new and valuable consideration. There was no such consideration and

therefore these conditions are void . The plaintiffs are entitled to

recover .

ACTION for damages resulting from the forced landing of th e

defendant 's aeroplane when the plaintiffs were passengers .

During the passage from Vancouver to Zeballos a fire broke out

on board, due to the alleged negligent operation of the aeroplane .
The facts are set out in the reasons for judgment . Tried by

SIDNEY SMITH, J. at Vancouver on the 28th, 29th and 30th o f

May, 1941 .

Paul Murphy, for plaintiffs .

Tysoe, for defendant .
Cur. adv . vult.

25th June, 1941 .

SIDNEY SMITH, J . : This is a hard case and it has been sai d

that hard cases make had law . I hope this judgment is not a
case in point.
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The defendant company was incorporated under the Companies
Act of British Columbia. Under the authority of the Aero-
nautics Act and Part VII . of the Air Regulations, 1938, i t
obtained a licence to operate a Scheduled Air Transport Service
for the period July 31st, 1939, to June 30th, 1940, over the
route Vancouver-Zeballos via Tofino (Exhibit 16) . Pursuant
to the provisions of The Transport Act, 1938, it was granted a
licence to transport passengers and/or goods by the aircraft in
question herein over the same route (Exhibit 17) . The schedul e
of service was tri-weekly between Vancouver and Zeballos with
weekly calls at Tofino. Under the approved schedule of charges
the passenger fare from Vancouver to Zeballos was $25 (Exhibit s
19 and 20) .

The plaintiffs booked their passage by the defendant's aero-
plane on a trip from Vancouver to Zeballos, leaving Vancouve r
at 10 .30 a .m. on the 29th of November, 1940 . During the pas-
sage a fire occurred on board forcing it to land on the surface o f
the water near Gabriola Island . In consequence of the fire and
the forced landing the plaintiffs lost their baggage and wer e
severely injured . They were taken to the hospital at N anaim o
and there received attention and in due course were discharged .

The plaintiffs claim that the fire was due to the negligent
operation of the said aeroplane . This was not seriously con -
tested by the defendant . I find that the disaster was in fact
due to such negligent operation and that the negligence was sub-
stantially in accordance with the particulars set out in para-
graph 7 of the statement of claim .

The tickets issued by the defendant to each of the plaintiff s
were expressed to be subject to certain conditions set out on the
backs thereof. These conditions were to the effect that the
defendant should in no case be liable to the passenger for injury,
loss or damage to the person or property of such passenger ,
whether the injury, loss or damage be caused by negligence ,
default or misconduct of the defendant, its servants or agent s
or otherwise howsoever . These conditions were signed by each
of the plaintiffs on his respective ticket . It was not, and indeed
could not be, disputed that the plaintiffs were bound thereb y
unless they were otherwise relieved . But counsel for the plaint-
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iffs contends that these conditions are illegal and therefore null

	

S . C .

and void. He says that this result flows from the provisions of
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The Transport Act, 1938 .

	

LUDDIT T

There was a good deal of argument before me as to whether

	

v .
GINGER

the company was or was not a common carrier of passengers. CooTE

Whether it was or not, I think it was bound to carry all persons, AILTO
Y s

not in an unfit condition, for whom it had accommodation in its —
Sidney Smith,

aeroplane, and who tendered the legal fare . I think this is the

	

J .

legal effect of section 25 of The Transport Act, 1938 . In these

circumstances and whether a common carrier or not the com-
pany's duty was to take all due care, and to carry its passenger s
safely as far as reasonable care and forethought could attain

that end—Halsbury's Laws of England, 2nd Ed., Vol . 4, p . 60 .

The plaintiffs urge that the defendant company could only
operate its aircraft under the licence which it obtained under the
provisions of The Transport Act, 1938, and at the approve d
scheduled fare of $25 from Vancouver to Zeballos . The fare

being established under the statutory regulations they say tha t
the defendant cannot attach conditions to the contract of carriag e
which abolish its liability, at least not without a new and valuabl e
consideration ; that there was no such consideration and tha t

therefore these conditions are void .

I think this argument is sound . I cannot distinguish this
case from the case of Clarke v. West Ham Corporation, [1909]
2 K.B. 858 . Indeed in some aspects this case is more favourabl e
to the plaintiffs than was the West ifam case .

In that case a public body under statutory authority con-
structed and operated a tramway over which the plaintiff trav-
elled. The maximum fare was fixed by statutory regulations .
They sought to charge a reduced fare and in consideration of th e
reduced fare to limit their liability . It was held by the Court
of Appeal that they could not do so, at all events not without
giving their passengers the opportunity of travelling at th e
maximum fare without limitation of liability . That case involved
a right of way through the streets . It may be said that the land
is held in fee while the sea and the air belong to every man . But
I see no substantial distinction between the licence to operat e
tramways in the case quoted and the licence to operate aircraft in
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the case before me. In each case statutory authority was neces-
sary for the operation in question. In each case the fare was

LuDDITT fixed by statutory regulation .
V .

	

As was stated by Farwell, L.J. in the West Ham case,
GINGE R
CooTE

	

pp. 879-80 :
AIRWAYS

	

A common carrier . . . is not at liberty to refuse to carry altogether
Lam '

	

when he has room and the passenger is unobjectionable and tenders his fare ,

Sidney smith, which in the absence of a statutory maximum is a reasonable sum, for if th e
J . carrier were at liberty to exact what sum he pleased the duty would b e

rendered nugatory . Nor when he is bound by a statutory maximum fare i s

he at liberty to impose conditions relieving himself from the ordinary conse-

quences of negligence without giving the passenger an option of travellin g

without such conditions . The maximum fare allowed by the Act entitled the

passenger to travel with the benefit of all the liabilities attaching by la w

to the carrier unless the Act in terms relieves him of them ; any condition

limiting that benefit is a limitation on the advantages for the full enjoyment

of which he has paid all that the carrier is entitled to demand . . . , the

carrier is bound to carry any passenger who tenders the maximum rate ; he

cannot escape from this liability by alleging his willingness to carry on othe r

terms not accepted by the passenger, and he cannot force such terms on th e

passenger by refusing to carry on any other .

It seems to me that this statement of the law is applicable to th e
present case .

It was urged by defendant's counsel that Exhibit 19 states that

the carriage is to be subject to the terms and conditions of th e

defendant company's passenger tickets, namely, the terms and
conditions now under attack. But there was no evidence before
me that these actual terms and conditions were ever placed befor e

the Board of Transport Commissioners . Moreover, even if they

were I think that such board under its general authority to mak e
rules and regulations conferred upon it by section 33 of the Act
has no power to abolish liability for negligence .

In my opinion, therefore, the plaintiffs are entitled to recover .

As to damages . The plaintiff Parker was the most seriousl y

injured. He is a metallurgical engineer, aged 28 years, an d
had a salary of $165 per month . He was in hospital from 29th
November, 1940, to 2nd February, 1941 . When first admitted
into hospital the skin was hanging in shreds from his face an d

both hands. He required constant attention and was uncon-
scious for some time . There will be a permanent malformation
of his right ear and a permanent disability in the grip of each

hand. His face will carry a disfiguring mark for life. His

404
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hands will always have an ugly appearance.

	

His eyes troubl e
him.

	

He undoubtedly suffered a great deal of pain and still

405
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suffers and may continue to suffer for some time to come .

	

His
injuries may prevent his continuance with his profession .

	

I
LUDDIT T

V.

allow him damages as follows :
GINGE R
CooTE

Special damages : Loss of belongings	 $

	

215.00 AIRWAYS

Doctor and hospital bills, etc. 545 .77
LTD .

General damages	 5,000 .00
Sidney Smith,

J .

The plaintiff Ludditt was also seriously injured. He is a

miner and prospector, 23 years of age. His skin was hanging
in shreds from his left hand. He was in hospital from 29t h
November to 29th December, 1940 . He has not been employe d
since then. His left hand, face and ears were burned. There
will be some permanent scar. He has lost some grip of the lef t
hand and it may never be normal . He suffers from headache .
I allow him damages as follows :

Special damages : Loss of belongings	 $ 200.00
Doctor and hospital bills, etc	 458 .50

General damages	 3,000.00

The plaintiff Steeves suffered the least injuries . He is a
druggist but was engaged as a time-keeper at Zeballos at $12 0
per month. He is 38 years of age. He was in hospital from
29th November to 7th December . He was away from wor k

for two weeks . There is a small scar on his left hand which
will be permanent . He suffered from nervous shock. I allow
him damages as follows :

Special damages : Loss of belongings	 $ 105.00
Doctor and hospital bills, etc	 104 .50

General damages	 800 .00
There will be judgment accordingly . The plaintiffs are entitle d
to their costs .

Judgment for plaintiffs.
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CARLSON AND PENDRAY v. HAWKINS AND

ELLERY. (No. 2) .

Will—Application for probate—Erasures, obliterations and interlineations
in will—Not initialled by witnesses—Whether made before execution—
Evidence—R.S .B .C. 1936, Cap . 308 .

The plaintiffs applied for probate of the will of Lottie Louise Hawkins . The

will contained important erasures, obliterations and interlineations tha t

were in the handwriting of the testatrix but were not initialled by th e

witnesses .

Held, that in the absence of evidence the presumption is that the alteration s

were made after the will was executed, and the onus is on the plaintiffs

who propound the will as altered, to prove that the alterations were

made before execution . In this case the plaintiffs discharged that onus

and the will was admitted to probate as altered .

ACTION by two of the executors appointed under the will of

Lottie Louise Hawkins, who died on the 15th of January, 1940 ,

the plaintiffs being the children of the testatrix . The plaintiff s

aver that certain erasures, obliterations and interlineation s

appearing on the face of the will existed at the time of it s

execution . The defendant Hawkins, who was the second

husband of the testatrix, filed a caveat herein and claims tha t

certain additions, interlineations and alterations were made in

the said document by the deceased after the alleged execution

thereof, and were not executed in accordance with the provision s

of the Wills Act. Charlotte Ellery, an aunt of the testatrix ,

was added as a defendant as one of the beneficiaries named i n

the will . The plaintiffs prayed that the claims of the defendant

Hawkins be disallowed, and that the Court decree probate of

the said will in its altered state. The facts are set out in th e

reasons for judgment . Tried by FlsttER, J. at Victoria on th e

15th, 16th and 17th of May, 1941 .

Higgins, K.C., for plaintiffs.

Davey, for defendant Hawkins .

Sinnott, for defendant Charlotte Ellery .

Cur. adv. volt.

s. c.
194 1

May 15,
16, 17 ;
July 4.
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4th July, 1941 .

	

S . C.

FrsHER, J. : The only question now involved in this action is

	

194 1

whether the obliterations, interlineations and other alterations
CARLSON

(hereinafter referred to as the "alterations " ), which were not

	

AND

initialled by the witnesses, were made before or after the execu- PENv. D RAY

tion of the last will and testament of the deceased Lottie L . HAWKIN s

Hawkins, who died at Victoria, B.C., on the 15th of January,

1940. The said will is dated the 20th of April, 1928, and it i s

quite obvious from the evidence that there are important altera-
tions including that made by the lines at the top of page 2 ,

reading as follows :
Everything I possess is to be divided between my children as they are my

heirs only the money in the bank is to be divided between Norma Willia m

& Tom .

In the absence of evidence the presumption is that the alteration s

were made after the will was executed . See Halsbury's Laws of

England, 2nd Ed., Vol . 34, p . 71, sec . 95 ; Cooper v. Bocket t

(1846), 4 Moore, P .C. 419, at 449. It is common ground, how-

ever, that this presumption may be rebutted though counse l

disagree as to the species of evidence sufficient to rebut it.
Counsel for the plaintiffs cites Taylor on Evidence, 12th Ed . ,

Vol . I ., p . 150, sec . 164 and Tristram & Coote's Probate Prac-

tice, 18th Ed., 459 as authorities for the proposition that th e

presumption may be rebutted by slight affirmative evidence bu t

counsel for the defendant Hawkins points out that in Vol . 34,

Halsbury's Laws of England, supra, the rule is stated in some-
what different terms as follows :

Very slight affirmative evidence is, however, sufficient to rebut this pre-

sumption unless the alterations are important .

In Moore v. Moore (1872), Ir . R. 6 Eq. 166 the Court hel d
Any evidence which, having regard to all the circumstances, reasonably

leads . . . to the conclusion that the alterations were made before

execution [is sufficient] .

Having considered the authorities referred to as aforesaid I

have only to say that it is clear that the onus is upon the plaintiffs ,

who propound the will as altered, to prove that the alterations

were made before execution and I must be satisfied that such

onus has been discharged before I can admit the will to probate

as it now stands.

It is common ground that what has been called the body of the
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will and the alterations are all in the handwriting of the testatrix .
Experts in handwriting were called as witnesses . Their evidence
was very interesting but contradictory and with all respect I
have to say that it has not been of much assistance to me in
coming to a conclusion as to when the alterations were made . I
have to add, however, that I agree with the opinion of the witness ,
Mr. Maclean, called by the plaintiffs, that line 24, being the last
line on page 1 of the said will, reading as follows : "All cash to
be equally divided" was written with a different pen from tha t
used in writing the lines in the body of the will immediately
above said line 24 . It follows that I disagree with the contrary
opinion expressed by the witnesses, Messrs . Wunderling and
Beatty, called on behalf of the defendant, and I do not think
that the difference in appearance between the said lines wa s
caused by the use of a blotter .

Mrs. Drummond-Hay, one of the witnesses to the will, was
called by the plaintiffs and testified that before the execution o f
the will at her house the large obliteration on page 2 was there .
She did not remember whether the other interlineations, altera-
tions or obliterations were there . The other witness to the will ,
Miss Charlotte Darragh, examined on Commission, says she doe s
not remember any alterations in it . At the time of the execution
of the will Miss Darragh was a stenographer with nine years '
experience in the office of a legal firm and counsel for the sai d
defendant relies especially on her evidence which reads, in part ,
as follows :

In or about the month of April, 1925, do you remember where you were ?

Well, that was the month I went out to Victoria—I went out there for thre e

months.

What was the reason for your going to Victoria? Well, I was in ba d
health at the time .

And you had taken a holiday from your work? Yes, the office gave m e
leave of absence.

Who were you staying with in Victoria? I was staying with Mr . Drum-

mond-Hay's mother and sister .

Do you recall signing a document for Mrs . Hawkins? Yes .

I produce what is alleged to be the last will and testament of Lottie
Louise Hawkins ; is this the document you witnessed? Yes—it is my signa-

ture—that is C. Darragh and that is Bank of Hamilton Chambers—that is

all my writing.

Would you look at that will, Miss Darragh ; could you say as to whether

408
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or not it is now in the same condition and state and plight that it was in

	

S . C.

when you signed it? No . because I do not remember any alterations in it.

	

194 1
You do not remember whether there were any alterations? No .

Well, would you swear that there were no alterations when you signed CARLSON
it? No, I wouldn't swear there were none but I wouldn't swear there were

	

AN D

either—I just don't know—I don't remember.

	

PFNDRAY
v.

•

	

HAWKIN S
On–the second page of the will there are several lines struck out . Do you .,_

recall that those were struck out when you signed? No, I don't recall any- Fisher, J.

thing whatever about the appearance of the will at all .

My friend has asked you about the alterations ; were you present when

Mrs. Hawkins initialled those alterations? I don't remember anythin g

about the alterations whatsoever .

Can you say that you saw her initial the alterations? No, I could no t

say that .

You did not initial them yourself ? No.

Are you able to tell us what was the practice of the firm with which yo u

were working as to alterations and obliterations on wills? Well, we alway s

initialled alterations and obliterations—I don't ever remember any oblitera-

tions in any will .

But you undoubtedly remember alterations? Yes.

And the practice was that they should be initialled by the testator and

by the witnesses? Yes .

And you knew that practice? Yes .

Did you not notice any alterations whatever in Mrs . Hawkins' will ?

No, I didn't—but at the time I perhaps wasn't in the condition to be s o

careful about those things because I had been quite ill and I had not bee n

long enough out there to have pulled together so to speak—there may hav e

been alterations but as I say I don't remember .

Would it be fair to put it this way that if there had been alterations yo u

would have drawn Mrs. Hawkins' attention to the necessity of their havin g

been initialled? If I had noticed them, yes.

It is argued by counsel on behalf of the said defendant that, i n
view of the experience of Miss Darragh with wills, I should dra w
the inference from her evidence that the alterations were not i n

the will at the time she witnessed it . It must be noted, however ,

that Miss Darragh herself suggests that she had been . quite il l
and "perhaps wasn't in the condition to be so careful about those
things." Counsel for the plaintiffs has also referred to a case

In re Jessop, [1924] P . 221 in which the only available one of

the two witnesses did not remember whether the alterations wer e

made before or after execution and yet the Court declared it wa s

satisfied that they were made before execution.

Upon the evidence before me in the present case, some of which
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is hereinafter more particularly referred to, I do not think i t
would be a fair inference that the alterations were not in th e
will at the time Miss Darragh witnessed it and I refuse to draw
such inference.

The plaintiffs called as a witness on their behalf Miss Charlotte
Ellery, whose age is 78, and I find her to be a credible witness .
I would add that I think any hesitation on her part in answering
questions on cross-examination was due to nervousness or lac k
of understanding of the questions and I also think that her
evidence can be relied upon where she testifies positively t o
certain things even though she admitted that her memory faile d
her on certain other things. I accept the evidence of Miss
Ellery to the effect that she helped the testatrix make the wil l
(Exhibit 3), that it was not all written in one room, that "there
was ink and different pens in different rooms," that she sug-
gested the alterations and that all the alterations were mad e
before execution. I also accept her evidence that, when the
testatrix returned from Mrs. Drummond-Hay's house, th e
testatrix handed her the signed will, that she looked through i t
and handed it back to the testatrix, that the testatrix then imme-
diately put it back in the envelope (Exhibit 5), sealed th e
envelope and gave it to her for safe-keeping . I find that from
that time on Miss Ellery had the sealed envelope with the wil l
in it in her possession in the alligator satchel (Exhibit 6) i n
the bag (Exhibit 7) till the 1st day of _flay, 1930, when, at th e
request of the testatrix, she handed the said envelope, still sealed,
to the testatrix in the presence of the plaintiff Mrs. Carlson . I
also find that on the said 1st day of May, 1930, the testatrix
wrote some memorandum on the envelope as to her bonds, tha t
the seal of the envelope was not broken then, that Miss Eller y

put the sealed envelope back where it had been before and tha t
it remained there in her possession with the seal unbroken unti l
Mrs. Carlson took possession of it, upon the request of Mis s
Ellery, upon her illness in or about the month of July, 1937 ,
and then broke open the end of the envelope and took out th e
said will which was subsequently filed in Court .

On the whole of the evidence before me I am satisfied tha t
the plaintiffs have discharged the onus of proving that the altera-

410

S.C.

194 1

CARLSON
AN D

PENDRA Y
V.

HAWKINs

Fisher, J .



LVI.]

	

BRITISH COLUMBIA REPORTS .

tions were all made before the execution of the will and I so find .

The will, therefore, will be admitted to probate as it now stands .

The parties may speak to the question of costs .

Judgment for plaintiffs .

IN RE DOROTHY MARIAN McGHEE .

Infant—Custody—Motion by aunt as administratrix for custody—Petitio n
by grandmother under Equal Guardianship of Infants Act—Welfare o f
the child—Choice of infant—IL.S.D.C . 1936, Cap . 112, Secs. 6, 14 and 15 .

The parents of the infant Dorothy Marian McGhee, who is fourteen years o f

age, lived in Portland, State of Oregon. The mother died in February,

1940, and the father died in May, 1940. The child's grandmother, Mary

McGhee, took her to her home where she remained in her custody unti l

the 11th of March, 1941, when owing to the child's illness and on, th e

advice of the attending physician, she was removed to the home of he r

aunt, Mrs . Joan Eccleston, where her health steadily improved. Mrs .

Eccleston, who was the father's sister, had previously taken out letter s

of administration of the father's estate . Mrs. Eccleston as adminis-

tratrix, filed notice of motion on the 8th of April, 1941, for the custod y

of the child . Mary McGhee, the grandmother, filed a petition on th e

25th of April, 1941, under the provisions of the Equal Guardianshi p

of Infants Act, asking for the custody of the child and that she be

appointed her guardian .

Held, that it is for the welfare of the child that Mrs . Eccleston should have

the custody for the reasons : (1) That the grandmother is now 80 year s

of age and the child would be better off in the care of a younger woman ,

as at that great age there is the probability that she will not be abl e

to continue for long to properly supervise the child, and changes in

custody are not good for her ; (2) that Mrs . Eccleston has a better

home for the child ; (3) that in a private interview in the judge' s

Chambers the child said that while she liked her grandmother she woul d

prefer to be with Mrs . Eccleston .

MOTION by Joan Eccleston, aunt of the infant Dorothy

Marian McGhee, of the 8th of April, 1941, for the custody of

the child, and petition by Mary McGhee, grandmother of sai d

infant, of the 25th of April, 1941, under the provisions of the
Equal Guardianship of Infants Act, asking for the custody o f

the child, and that she be appointed her guardian . The facts

411
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are set out in the reasons for judgment . Heard by ROBERTSON,

J. at Victoria on the 27th of June, 1941 .

F. C . Elliott, for Joan Eccleston .
McKenna, for Mary McGhee .

Cur. adv . vult .

4th July, 1941 .

ROBERTSON, J. : Dorothy Marian McGhee is now 14 years
.ofage. Her mother died in Portland, Oregon, on the 17th o f
February, 1940, and her father, in the same place, on the 21st
of May, 1940. Her father's sister, Joan Eccleston took out
letters of administration to his estate . The petitioner, Mary
McGhee, Dorothy's grandmother said that she was told by he r
son, Dorothy's father "to take Dorothy," that she would be better
with her . Accordingly at the end of May, 1940, she brough t
her to Victoria and she remained in her custody until the 11th
of March, 1941, when Joan Eccleston took her to her own house .
Joan Eccleston as administratrix filed a notice of motion headed
"In the Supreme Court of British Columbia . In probate," on
the 8th of April, 1941, for the custody of the child . It was
objected that Mrs . Eccleston had no status as administratrix t o
make the application ; that there was no jurisdiction, in probate ,
to make the order asked for ; and that the application shoul d
have been made by petition . Her position as administratri x
does not give her any status in this matter. The words "In
probate" may be rejected as surplusage . The motion is in the
Supreme Court which, undoubtedly, has jurisdiction . The
ordinary and proper mode of applying is by notice of motion —
see In re Be f olchi (1919), 27 B .C. 460, at 465, which I followed
in Re Ray and Christian (1936), 50 B.C. 447, at 448 .

Mary McGhee filed a petition on the 25th of April, 1941 ,
under the provisions of the Equal Guardianship of Infants Act ,
asking for the custody of the child and that she be appointe d
her guardian . No guardian having been hereto appointed th e
official guardian is the guardian—see section 6 . Her applica-
tion to be appointed guardian is, in effect, one to remove the
official guardian. Section 14 of the Act provides that this shal l
not be done without the consent of the infant, if a female of 1 2

S .C.
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years of age . As the infant has not consented this part of the

petition must fail. This leaves to be decided the question of

custody. Section 22 (1) of the Act provides that in question s

relating to the custody of infants the rules of equity shall prevail .

Subsection (22) of section 2 of the Laws Declaratory Act i s

exactly the same. These rules are set out in the well-known cas e

of The Queen v . Gyngall, [1893] 2 Q .B. 232. The dominan t

matter for the consideration of the Court is the welfare of th e
child .

It was submitted that until the female infant was 16 years o f

age she had no right to choose with whom she should remain and

that her wishes should not even be enquired into, or considered b y
the Court . Reference was made to Eversley on Domestic Rela-
tions, 5th Ed., 423 ; The Queen v . Howes (1860), 30 L .J .M.C .

47 ; and Mallinson v . Mallinson (1866), L .R. 1 P. & D. 221 ,

from which it would appear that in England, the age of dis-
cretion, that is the right to exercise a choice, is 16 years of age.
In fixing this age the Court was "guided" by certain mentione d
statutes (practically the same as section 315 of the Criminal
Code) which provided for penalties for a person taking a n
unmarried female child, under 16 years of age, out of the pos-
session, and against the will of, her parents or other person s
having the lawful care or charge of her . Under this ratio

deciden,di it would appear that the age of discretion in Britis h
Columbia, in matters of this sort in the case of female infants, is
twelve years of age, because in addition to section 14, supra,

section 15 of the Act provides that a parent may with the infan t' s

consent, if a female not under the age of 12 years, constitute by

indenture a person to be her guardian. A female cannot be
apprenticed without her consent if she is 12 years of age. See
sections 8, 9, and 10 of the Infants Act. In England, however,

the Court when exercising its equity jurisdiction, always enquire d
what was the wish of the female infant, under 16 years of age .
See The Queen v. Gyngall, supra, at 251 .

The evidence shows that the petitione r's house was at one time
a milk dairy. The floors are of cement . The infant's bedroom
was on the ground floor . There is no basement. In March, 1940 ,
Dr. Berman saw the infant and the house. He said that the
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infant was very sick. She was anwmic, had trouble in her ches t
1941

	

and fever and other disturbances . He recommended that she be

IN RE removed to Mrs . Eccleston's house because it had a basement ,
MCGHEE wooden floors and better heating . Acting upon this advice Mrs .

Robertson, J . Eccleston took the child to her house, where her health steadil y
improved and she is now very well.

The petitioner says that if she is given the custody of th e
child she will have put down in the bedroom which Doroth y

in such case would occupy, a proper wooden floor so as to obviat e
any question of danger to the child's health from that source . I
am not sure this would have the desired object as there is n o
basement in the house. There are three reasons why I think it

is for the welfare of the child that Mrs . Eccleston should hav e
the custody : (1) Mary McGhee is now 80 years of age . I
think the child would be better off in the care of a younge r
woman ; further at that great age there is the probability tha t

she will not be able to continue for long to properly supervise th e
child. Changes in the custody of the child are not good for her .
(2) I think that Mrs . Eccleston has a better home for the child .
(3) In a private interview in my chambers, the registrar als o

being present, the child said that while she liked her grand -
mother, she would prefer to be with Mrs . Eccleston ; that Mrs .
Eccleston's daughter Patricia 15 years of age was going to th e
school which she will attend this autumn. To the objection tha t
the school is three miles farther from Mrs . Eccleston's place tha n
from the petitioner 's she said this did not present an obstacl e
as she had a bicycle. Under all the circumstances I think he r
wishes should be given effect to.

Mrs. Eccleston's application is granted. There will be an
order that the Canada Trust Company hereafter pay to Mrs .

Eccleston $10 per month for the education, maintenance an d

support of the infant. Mrs. McGhee is to have access to
Dorothy at all reasonable times. The petition is dismissed . Mr.

Elliott has stated he does not wish any costs . Accordingly there
will be no order as to costs .

Petition dismissed .
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T'I1'. CORPORATION OF THE DISTRICT OF OAK BAY
In

C .A .
Chambers

v. THE CORPORATION OF THE CITY OF

	

194 1

VICTORIA. (No. 2) .

	

July 17, 30 .

Judgment—Court of Appeal—Settlement of—Costs—Jurisdiction--R .S .B .C.
1936, Cap. 57, Sec. 28—B .C. Stats. 1938, Cap . 47, Secs . 105 and 106.

By the Oak Bay Act, 1910, Amendment Act, 1911, the city of Victoria wa s

obliged to supply water to the municipality of Oak Bay . By agreemen t

Oak Bay paid the city 7 1/ cents per thousand gallons for the wate r

supplied until its expiration on December 31st, 1937, when the city

sought to charge 12 .08 cents per thousand gallons. On complaint by

Oak Bay under the Public Utilities Act, the Public Utilities Commis-

sion, after hearing evidence, fixed the rate at 6 .75 cents per thousand

gallons . Under section 105 of the said Act the city appealed to th e

Lieutenant-Governor in Council, and under section 106 of said Act th e

Lieutenant-Governor in Council referred the appeal to the Court o f

Appeal . After argument the Court of Appeal held that the Commission

failed to take into account certain items in making its estimate, an d

the matter was referred back to the Commission in order that it migh t

vary its findings by taking said items into consideration. On the

application of the city to settle the judgment :

Held, that the costs of the appeal be awarded to the successful party, eve n

assuming (though not deciding) that it is not an appeal 'falling within

section 28 of the Court of Appeal Act .

APPLICATION for settlement of the judgment of the Cour t
of Appeal of the 12th of June, 1941 . Heard by 1CDONAL.D,

J.A. in Chambers at Victoria on the 17 h of July, 1941 .

F. L . Shaw, for the city of Victoria .
H. G. Lawson, I .C., for the district of Oak Bay.

Our. adv . vuuil.

30th July, 1941 .

McDoNALn, J .A. : Settlement of the judgment in this cas e
raises the interesting question whether the Court can awar d
costs to the successful appellant . The respondent takes the groun d
that because the Court did not decide this case under its ordinary
jurisdiction, but under the special provisions of the Publi c
Utilities Act, which says nothing of costs, the Court can awar d
none .

This argument is based not so much on the fact that the pro-
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InchAber ceedings are statutory as on the inapplicability of section 28 of

1941

	

the Court of Appeal Act which is the section that deals wit h

VICTORIA would seem to me untenable . For instance, I could not entertai n

McDonald, a .A. any doubt of the right to award costs, say, in a mechanic 's lien
action even though such right would be based entirely on statute ,
and though the right of appeal is given by a section that says
nothing of costs . The reasoning in In re Evans and McLay

(1913), 18 B .C. 191 would, I think, be an answer on this point.
However, the respondent argues that there has been "no appea l
to the Court" within section 28 of the Court of Appeal Act ,
since the appeal was actually taken to the Lieutenant-Governo r
in Council and was referred by it to this Court under sectio n
106 of the Public Utilities Aet . The respondent's argument
involves the further contention that the Court has no power ove r
costs except under section 28 and that that section being inapplic -
able, none could be given here. At first blush the contention
that there has been "no appeal to the Court" seems difficult t o
answer though I think it could be answered if necessary . Is it
not arguable that when the Lieutenant-Governor in Counci l
referred the appeal, it merely gave the right to the appellant to
go to this Court, and that when the appellant acted on that righ t
by filing appeal books in the Court, appearing before the Court,
and otherwise prosecuting its appeal, it "appealed to the Court" ?
I do not think it necessary to decide this point because I prefe r
to rely on others ; but I would point out that even_ common-la w
Courts which had no inherent powers over costs, and needed th e
authority of statute to award them, felt no difficulty about award -
ing costs in an action removed from some inferior Court b y
certiorari for trial above, just as they would in an action begun
before them, even though no statute dealt with such costs . It is ,
I take it, this want of inherent power at common law to awar d

costs that the respondent relies on but the prevalence of statute s

CORPORA- instances ,
TION O F

DISTRICT OF the costs of and incident to appeals to the Court of Appeal shall follo w
OAK BAY the event,

CORPORA- unless the Court for good cause otherwise orders. Any argu-
TION OF ment based merely on the statutory origin of the proceeding s
CITY OF

costs and which enacts that, except in certain immaterial
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touching almost every aspect of costs renders the common-law

	

C. A .
In chambers

principle of little importance at this day. The Court of Chan-

	

194 1
eery, in contrast, always claimed inherent power to award cost s
quite apart from statute and our Laws Declaratory Act, section CORPORA-

TIOlY O F
2 (34), copying the English Judicature Act, enacts :

	

DISTRICT of

Generally in all matters not hereinbefore particularly mentioned in which
OAK

v
BAs

there is any conflict or variance between the rules of equity and the rules CORPORA-
of the common law with reference to the same matter, the rules of equity TION OF

shall prevail .

	

CITY OF

This principle was held in Rex v. Woodhouse, [1906] 2 K.B.
VICTORIA

501 to apply to costs and a careful discussion of the law is to be McDonald, J .A.

found in Re Sturmer and Town, of Beaverton (1912), 25 O.L.R.
566 in the judgment of Middleton, J.

In England some doubt has been felt whether the inheren t

powers of the Chancery enabled it to award costs of proceeding s

taken under a statute which said nothing of costs . This doubt
arose from the decision of Lord Westbury, L .C. in In re Cherry' s

Settled Estates (1862), 4 De G. F. & J . 332, followed by th e
Court of Appeal in In re Mills' Estate . Ex parte Commissioners

of Works and Public Buildings (1886), 34 Ch. D. 24 . However,
a perusal of those cases satisfies me that the doubts based thereon
are misconceived. These were both decisions on the Land
Clauses Act, 1840, and they held that neither the Chancery nor
the Chancery Division could award costs of an order for pay-
ment out of Court of compensation for lands expropriated . The

key to these decisions is to be found in Lord Westbury's judg-
ment, supra, at p . 336 where he said :

The commissioners are in the same position as that in which they stood

under the former Act, and are unable to divert any of the moneys raised

under the later Act, to any purpose to which they could not have bee n

applied under the former Act, and the costs of such applications as the

present are not payable out of the moneys so raised .

In other words the ratio decidendi was that the statute directed
what must be done with the moneys raised and this left no room
for applying any to costs . That is, the statute in effect prohibited
payment of costs out of these moneys . These decisions, there -
fore, do not hold that the Chancery's inherent power to awar d
costs did not extend to statutory proceedings. They merely held
that this power was curbed by special enactment that prohibite d
its exercise. I find no authority that goes any farther to
derogate from the Chancery 's ancient inherent power .

27
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However, as we are not dealing with the powers of a Cour t
In Chambers

1941

	

analogous to a High Court but with an appellate Court I shal l

not lean too heavily on the English decisions, particularly in vie w
CORPORA-

	

TION

	

of the considerations raised by local statutes and authorities i n
DrsTRICT ° I' point . As I have said, the respondent's case assumes that section

OAR BAY

	

v.

	

28 of the Court of Appeal Act exhausts this Court's powers. I
CORPORA- cannot accept that view . As I pointed out, section 28 does notTION O F
CITYOF purport to authorize the Court to award costs—far from it ;

VICTORIA
what it does do is to assume the right and it then proceeds t o

'Dana" ' J.A . restrict this right. This in itself implies that the right to award
costs has another origin . I think it is settled by authority in thi s
Province that this Court has inherent powers over costs, though,

of course, they must be exercised consistently with section 2 8
in cases to which the section is applicable . In Dominion Trust

Co. v. Brydges (1921), 30 B.C. 264, at p. 268 MACDONALD,

C.J.A. (as he then was) and GALLLr1ER, J.A. held that this Cour t
had inherent jurisdiction (subject to statutory restrictions) ove r

costs ; and MARTIN, J.A. (as he then was) gave judgment to the
same effect in Canadian Credit Men's Trust Association v . Jang

Bow Kee (1922), 31 B .C. 40, at pp. 48, 49, 50. At p. 49 the
learned judge enumerated matters on which the Court had given
costs " . . . about all of which not a printed or written wor d

is to be found in rules or statutes, . . ." In this latter case the
matter before the Court was brought under the Bankruptcy Act ,
hence was purely statutory in its origin and the decision wa s
given during the period which lasted a short time after the
Bankruptcy Act was passed, when bankruptcy jurisdiction wa s

given to the Supreme Court and Court of Appeal, not as suc h
but as special bankruptcy tribunals . The Bankruptcy Act was
later changed on this point ; but prior to the change the Court
of Appeal did not hear appeals by virtue of the Court of Appeal
Act at all but by virtue of the Bankruptcy Act alone, so that the
ruling is peculiarly in point here .

I would go further, however, and hold that it is not even

necessary to rely on inherent jurisdiction as I think the matte r

is covered by express statute. The Court of Appeal Act, far

from leaving this Court impotent as to matters not covered b y
particular sections, expressly enacts by section 12 that where
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there is no express provision the Court shall exercise its powers
zn chtubers

"in the same manner as the same might formerly have been

	

194 1

exercised by the Full Court ." By section 6, moreover, there i s

vested in the Court of Appeal all appellate jurisdiction and CTioxo
appellate powers held or exercised by the Full Court as at 25th DISTRICT OF

BAY
April, 1907 . As pointed out by MARTIN, J. (as he then was)

Onv.

in Hopper v. Dunsniuir (1906), 12 B .C. 18, at p . 22, the Full Coarox
OF

FA -
TIOP7

Court had power over costs extending to "every cause or matter ."
vr
CITY O F

"Matter" was defined in the Supreme Court Act in 1907, as now,

	

eTOSm

as including "every proceeding in the Court not in a cause" ; M °nonala, a.n

so that it was an extremely general term which, in my view ,

would include an appeal such as we have here . Section 100 of

the Supreme Court Act in force in 1907 strongly resembled sec-
tion 28 of the Court of Appeal Act, though section 100 wa s
slightly wider, providing that (with certain exceptions also foun d
in section 28) :

The costs of every appeal to the Full Court and of the trial and hearing

of every cause or matter shall follow the event .

I think, therefore, that if the present appeal had come befor e
the Full Court, then, by the express wording of section 100, th e
costs must have followed the event .

I find confirmation of this view in V ., W. & IF . Ry. Co. v . Sam
Kee (1906), 12 B .C. 1 . There a case came directly before th e
Full Court on an appeal from arbitrators by virtue of th e
Dominion Railway Act and it was held that section 100 of th e
Supreme Court Act applied to the costs of the appeal . MARTIN,

J., it may be noted, added these very important words at p . 5 :
To put it briefly, if there were no section in the Supreme Court Act

regarding the costs of this appeal I think it would be open to this Court t o

award such costs of it as it thought just .

For the reasons given I think the Court of Appeal has equa l
powers, and can and should therefore award the costs of thi s
appeal to the successful party, even assuming (though not decid -

ing) that it is not an appeal falling within section 28 of the
Court of Appeal Act .

Application. granted .
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issues in which defendant examined is involved—Rule 370e.

The plaintiff brought action for damages resulting from a collision betwee n

an automobile in which she was a passenger and a car she alleged wa s

driven by the defendant William McCulloch and owned by his fathe r
Hugh McCulloch . At the time of the accident William McCulloch tol d

the policeman who was present that he was driving the car, when i n

fact one Ina McKenzie was driving, he taking the blame in order t o

protect her . She was not a party to the action. On the examination
of William McCulloch for discovery, counsel for the plaintiff sought t o

put questions as to whether Hugh McCulloch knew that Ina McKenzi e

had driven the car on previous occasions or that he had given any

instructions regarding her being permitted to drive. On refusing t o

answer, an order was made that he should answer the questions .

Held, on appeal, reversing the decision of Moxazsox, C .J.S .C ., that discovery

is limited to relevant issues between the applicant and the party exam-

ined, and does not extend to issues relevant only between the applican t
and other parties . The questions on the pleadings as they stand are

irrelevant to the issue and the questions should not be allowed .
Whieldon v. Morrison (1934), 48 B .C . 492, applied .

APPEAL by defendants from the order of Monnisox, C .J .S.C .
of the 5th of May, 1941, ordering the defendant Willia m
A. McCulloch to answer certain questions put to him on his
examination for discovery on the 9th of April, 1941 . The
action was for damages resulting from a collision between a ca r
driven by the plaintiff's husband and a car alleged to have bee n
driven by the defendant William A. McCulloch and owned by
his father, the defendant Hugh T. McCulloch . At the time of
the accident one Ina McKenzie was in fact driving the McCul-
loch ear, but William McCulloch told the police that he wa s
driving the car with a view to protecting her . The question s
which he refused to answer were as to whether his father kne w
that Ina McKenzie had driven the car or had allowed her t o
drive the car . She was not a party to the action .

The appeal was argued at Vancouver on the 2nd of June ,
1941, before McQrARRTE, O ' ILALLORAN and MCDO ALD, JJ.A .

Tysoe, for appellants : The plaintiff was a passenger in th e
car driven by Nolan . Prior to the collision William _McCulloch

C . A .

	

NOLAN v . McCULLOCH AND McCULLOCH .
1941

Practice—Discovery—Examination for—Parties—Examination confined to
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was driving the ear but Ina McKenzie took the wheel and was C. A .

driving when the accident took place. William McCulloch told 194 1

the police he was driving at the time of the accident but he did NoLAN

so in trying to protect her. The only issue on the pleadings is

	

v.
MccunLocn

whether William McCulloch was driving . Discovery is limited

to the matters in question : see Whieldon v . Morrison (1934) ,

48 B.C. 492. Ina McKenzie is not a party to the action .

Scott, for respondent : The questions apply to the issue in this

case . We have the fullest latitude in examination for dis-

covery : see Hopper v. Dunsmuir (1903), 10 B .C. 23. Even i f

Miss McKenzie was at the wheel, she is an inexperienced drive r

and he may have been in a position of control to guide her .
Tysoe, replied.

Cur. adv. vult .

3rd June, 1941 .

McQuARRZR, J .A . : I agree that the appeal should be allowe d

with costs here and below .

O'HALLORAti, J .A. : In my view the four discovery question s

as formulated, are aimed to find out if the father consented t o
Ina McKenzie driving his motor-car . That may be an issue
between the plaintiff and the defendant father, but it is not a n
issue between the plaintiff and the defendant son, who was bein g
examined for discovery.

This Court has held discovery is limited to relevant issues
between the applicant and the party examined, and does not
extend to issues relevant only between the applicant and other

parties to the action : vide Whieldon v . Morrison (1934), 48
B.C. 492 and Turner's Dairy Ltd. et al . v. Williams et al.

(1940), 55 B.C. 81, at p . 102. In both cases it was said that

a person cannot be examined on discovery as a "witness" i n
general .

In the circumstances I would allow the appeal .

MCDONALD, J .A . : This is an appeal from an order o f
MoRmsox, C .J .S.C., whereby the defendant William McCulloch
was required to answer certain questions which he had refused

to answer on his examination for discovery . The discussion
arises out of an automobile accident. The plaintiff alleges that
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the defendant William McCulloch was at the time of the acci -
1941

	

dent driving a motor-car belonging to his father the defendant ,

NOLAN Hugh McCulloch. The statement of defence denies this allega-
v.

	

tion. It is suggested in a rather collateral way by the defendant
MCCULLOCIH

that William McCulloch was not in fact driving the car at th e
Minonald, a.n. moment of the accident but that he had given it into the contro l

of one Ina McKenzie, who is not a party to the action .
It was decided by this Court in Wh.ieldonv. Morrison (1934) ,

48 B.C . 492 that an examination for discovery must be confined
to those things which are relevant to the issue . The question s
sought to be put here are as to whether or not Hugh McCulloch
knew that Ina McKenzie had driven the car on previous occa-

sions or that he had given any instructions regarding her being
permitted to drive .

In my view these questions on the pleadings as they stand ar e
irrelevant to the issue, and I would therefore allow the appeal
with costs here and below .

Appeal allowed .

Solicitors for appellants : Craig & Tysoe.

Solicitor for respondent : Gordon TV. Scott .

C . A .

	

TRIANGLE STORAGE LIMITED v. PORTER .
1941

Mechanic's lien--Judgment—Debt recovered—Claim for interest disallowe d
Mag 29, 30 ;

	

—R.S.B.C. 1936, Cap . 140, Sec. 32; Cap. 170, Secs. 20 and 22 .June 30 .

In 1929 Parfitt Brothers Limited entered into a contract with Victoria Col d

Storage & Terminal Warehouse Company Limited for the constructio n

of a cold-storage plant on certain leasehold premises in Victoria hel d

by the company. The Quebec Savings and Trust Company, the pre-

decessor in interest of the defendant Porter, held a mortgage upon said

leasehold interest as trustee for the debenture-holders under a debentur e

deed constituting a charge upon the Cold Storage Company's assets .

The Cold Storage Company having made default in payment of th e

balance due under the said contract, Parfitt Brothers Limited brough t

action to enforce a mechanic's lien in respect of work done and material s

supplied in the erection of the plant . On the 15th of November, 1935 ,

an order was made by Ln.IPMAN, Co . J. that the plaintiff was entitle d

to a mechanic's lien for $27,503 .64 with costs, and on the 9th of March,
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1936, he made another order giving the plaintiff liberty to apply for an

	

C . A.

order for the sale of the leasehold interest and holding that the defend-

	

194 1
ant, the mortgagee, was not entitled to any priority . Later Parfitt	
Brothers Limited assigned the mechanic's lien and all their interest to TRIANGLE
the present plaintiff Triangle Storage Limited . On the 1st of May, STORAGE

1941, the plaintiff applied for an order for sale to satisfy the lien and

	

LTD .

that they be entitled to add to the amount of the lien interest at the PORTE R
rate of 5 per cent . on the amount of the lien . The application was

granted .

Held, on appeal, varying the order of SIIANDLEY, Co. J. (MCDONALD, J.A .
dissenting), that the order for sale to satisfy the lien be affirmed bu t
as the contract does not provide for interest and the statute does no t
permit it, the claim for interest should be eliminated .

APPEAL by defendant from the order of SHANDLEI, Co. J .
of the 1st of May, 1941, that the cold-storage plant of the Col d
Storage Company near the Outer Wharf in the city of Victori a
be sold to satisfy the plaintiff's lien for the sum of $27,503 .64,
together with the costs of the action, and that the plaintiff i s
entitled to interest at 5 per cent . on the claim from the 15t h
of November, 1935, being the date when the order for a lien wa s
made. Two orders were previously made by LAMPMAN, Co . J . ,
one that the then plaintiff Parfitt Brothers Limited was entitle d
to a mechanic's lien under the Mechanics' Lien Act as aforesaid,
and another on the 6th of March, 1936, that the defendant the
mortgagee (said G . T. Porter being trustee for the bondholders )
was not entitled to any priority . Parfitt Brothers Limited duly
assigned the said mechanic's lien and all interest thereunder t o
the present plaintiff, Triangle Storage Limited .

The appeal was argued at Vancouver on the 29th and 30t h
of May, 1941, before SLOAN, O'HALLORAN and McDoNALD,
JJ.A.

J. G. A. Hutcheson, for appellant : The defendant Porter i s
trustee for the bondholders with a claim for about $600,000 .
The plaintiff's lien is for $27,000 . On the 1st of May, 1941, an
order for sale was made . The order should not have been mad e
at all and it was an improper order. As to the first, the Triangle
Storage Limited was not registered. On the application there
was no evidence proving the assignment, and before judgmen t
declaring a lien on buildings they must first ascertain what prop-
erties are for sale. As to the second point, there was error in
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ordering us to pay costs and there was error in not considering

the value of the property. The lien is an interest in land by

reason of section 40 of the Land Registry Act : see F. C. Richert

Co., Ltd. v. Registrar of Land Titles, [1937] 3 W .W.R. 632, at

p . 638 ; 7 C.E.D. p . 165, sec . 56 ; 33 C.J., 262. The owner of

a charge gets an interest in land and that includes a fee : see

Goddard v . Slingerland (1911), 16 B.C. 329, at p . 332. The

conveyance not being registered he had no interest in land : see

Levy v. Gleason (1907), 13 B .C. 357 ; Entwistle v. Lenz &

Leiser (1908), 14 B.C. 51 ; Bank of Hamilton v . Hartery

(1919), 58 S .C.R. 338. Interest from date of judgment shoul d

not be allowed, as the question is res judicata : see Winter v. J. A .

Dewar Co. (1929), 41 B.C. 336 ; Lumber Manufacturers' Yards

Ltd. v. Weisgerber, [1925] 1 W.W.R. 1026, at p. 1030. Any
right of action for lien is merged in the judgment and they can-

not claim interest . The contract itself provides without interest :

see McKinnon v. Campbell River Lumber Co . (1922), 31 B .C.

18 ; 64 S.C.R. 396 ; Halsbury's Laws of England, 2nd Ed. ,
Vol . 23, p. 174 ; Page v. Newman (1829), 9 B. & C. 378 . Only

on agreement in writing can interest be claimed : see McGettigan

v . Guardian Assurance Co ., Ltd., [1936] 3 W.W.R. 345. Only

the principal is secured by the lien : see Imperial Lumber Co . ,

Ltd. v. Johnson, [1923] 1 W.W.R. 920. He misdirected him -

self in not considering the value of the land : see Standard Trus t

Co. v. Walter, [1924] 3 D.L.R. 585 ; Watt v . Sheffield Gold &

Silver Mines Ltd. (1940), 55 B .C. 472, at p . 474 .

McAlpine, K.C., for respondent : He has no interest in land

at all . A lien gives the right to have the land sold : see Watt v.

Sheffield Gold & Silver Mines Ltd. (1940), 55 B .C. 472 . All

that is said is that the leasehold interest be sold . That we are

entitled to interest see Imperial Lumber Co ., Ltd. v. Johnson ,

[1923] 1 W.W.R. 920, at p . 921 ; Wallace on Mechanics ' Liens ,

3rd Ed., 240 ; Metallic Roofing Co . v. Jamieson (1903), 2

O.W.R. 316 ; Beaver Lumber Co ., Ltd. v. Curry, [1926] 3

W.W.R. 404, at p . 407 ; Lumber Manufacturers' Yards Ltd. v .

Weisgerber, [1925] 1 W.W.R. 1026, at p. 1031. Interest

should be added after judgment the same as before judgment .

We are entitled to interest under the Interest Act and on the
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whole amount due : see Fitzgerald and Powell v. Apperley ,

[1926] 2 W.W.R. 689.
Hutcheson, in reply : We are complaining of the non-registra-

tion of the assignment . Costs can be added to the judgment but
not to the lien . There is no section permitting interest to b e
awarded.

Cur. adv. volt.

30th June, 1941 .

SLOAN, J .A. : The appeal is allowed in part, my brother
MCDONALD dissenting. My brother O'HALLORAN and I would
allow the appeal in relation to the interest claimed on the lien .
My brother MCDONALD would dismiss the appeal .

As far as costs are concerned we have taken it upon oursel ve s
to determine what we think the proper order should be. We
direct that both parties tax their costs as if successful, the appel-
lant to receive one-third of his taxed costs and the respondent t o
receive two-thirds of his taxed costs, with proper set-off .

Our reasons for judgment will be filed shortly and I am
authorized by my brother MCDONALD to deliver his judgment
and herewith hand his reasons to the registrar, pursuant to the
statute.

O'HALLORAN, J.A. : Non-registration in the Land Registry

office of the assignment of the mechanic's lien could not depriv e
the learned judge of jurisdiction to order the lien's enforcement .
Even if it were held that section 34 et seq . of the Land Registr y
Act apply to a mechani c 's lien, failure to register the assignmen t
would not defeat his jurisdiction, in view of his discretionar y
powers under section 20 of the Mechanics' Lien Act which read s
in part :

A substantial compliance only with the last preceding section [uiz., filing

of duplicate affidavit in Land Registry office] shall be required, and no

lien shall be invalidated by reason of failure to comply with any of the

requisites thereof, unless, in the opinion of the Judge . . . , the owner ,

. . , or some other person is prejudiced thereby, and then only to th e

extent to which he is prejudiced, . . .

No question arises as to priority of the mechanic's lien and th e
mortgage, or of the right to enforce the mechanic 's lien by sale .
That was determined in the issue decided on 9th March, 1936 ,
and no appeal was taken therefrom .
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Although I doubt section 34 of the Land Registry Act has an y
application at all, yet even if it is referred to, it will be note d
it confers not only a right to registration of the unregistere d
instrument, bu t
to use the names of all parties to the instrument in any proceedings inci-

dental or auxiliary to registration .

If this is read with section 20 of the Mechanics ' Lien Act already
quoted in part, and the further discretionary powers there given

and now cited, it must be manifest that the jurisdiction of th e
learned judge to substitute the respondent as party plaintiff
cannot be questioned . For section 20 empowers him to
. . . allow the addition or substitution of all proper parties to the claim
of lien, and the action to enforce the same, although the time for filing th e

affidavit mentioned in the last preceding section or the time for instituting
proceedings under section 23 has expired .

The Mechanics' Lien Act is the master statute . All process
for the enforcement of mechanics ' liens originate in the county
court . The mechanic's lien affidavit and the [is pendens, the only
two documents required to be filed in the Land Registry office ,
are received in that office from the county court registry i n

obedience to the Mechanics' Lien Act . When the sale takes place
under the direction of the Court, the conveyance under the seal
of the judge passes the interest or estate sold, and must b e
received in the Land Registry office as a statutory command t o
pass the title accordingly. No question should arise here in
regard to an unregistered instrument under section 34 et seq.

of the Land Registry Act, since the legal efficacy of the two docu -
ments mentioned is governed by the Mechanics ' Lien Act and
not by the Land Registry Act .

While the Mechanics' Lien Act authorizes the assignment of a
mechanic's lien, vide section 22 thereof, neither that statute nor
the Land Registry Act requires it to be filed or registered any-
where. In fact there is no provision in either statute for filing or
registering a mechanic's lien, let alone an assignment thereof .

It is difficult to see how it could be done. All the Mechanics'
Lien Act requires to be filed in the Land Registry office is a
duplicate copy of the affidavit filed in the county court registry ,
ride section 19 (1) in which the deponent swears "he claims a
mechanic's lien" ; and refer also Schedule B to the statute an d
section 19 (2) . Then when the deponent commences his action
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in the county court he is required to file a lis pendens in the Land

Registry office, vide section 23 (2) . There is of course no such

thing as an assignment of an affidavit or of a li.s pendens .

Once jurisdiction is found to have existed in the learne d
judge, to substitute the respondent as party plaintiff, it is n o

longer open to the appellant to attack the order for sale of 1s t
May, 1941, on the ground that he erred in making the order of
6th December, 1940, substituting the respondent as party
plaintiff. Of course if the learned judge had made the order o f

6th December, 1940, without jurisdiction, it would have been a
nullity and could have been so attacked in this appeal from th e
sale order of 1st May, 1941 . But as the order of 6th December ,
1940, was made by a Court of competent jurisdiction acting
within its jurisdiction, that order cannot now be questioned in
the Court below or in this Court. The appellant did not mov e
to set it aside or appeal against it, and vide rules 14 and 15 of
Order XXIII. of the County Court Rules, and The Queen v.
Justices of Antrim, [1895] 2 I .R. 603, at p. 636 cited wit h
approval by the Court of Appeal in Rex v . Simpson (1913), 83
L.J.K.B. 233 .

The appellant next objected to the addition of interest—som e
$8,000—to the mechanic's lien for $27,503.64, declared on
15th November, 1935, to be enforceable by sale . In my view
this objection is well taken. The contract did not provide for i t
and the statute does not permit it .

A mechanic's lien is created by the statute and not by the
order of the Court which is designated in the statute to enforc e
it. The statute creates a right in rem and prescribes the method
to enforce it. It becomes enforceable by sale under the authority
and supervision of the Court, vide Watt v . Sheffield Gold & Silver
Mines Ltd. (1940), 55 B .C. 472, at 475 and Hodgson Lumber

Co . Limited v. Marshall et al. (1940), ib . 467, at 471 . But
neither the declaration of 15th November, 1935, that it was
enforceable by sale, nor the order of 1st May, 1941, directin g
the sale and now under appeal, constitutes it a judgment deb t
within the meaning of the Interest Act, Cap . 102, R .S.C. 1927 .
An action to enforce a mechanic's lien is not one of debt, an d
vide Dillon v . Sinclair (1900), 7 B .C. 328. A personal judg-
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ment for the debt may be obtained under section 34 of the statute
quite distinct from the enforcement of the mechanic 's lien .

The decision of the Court of Appeal for Saskatchewan in
Lumber Manufacturers' Yards Ltd. v. Weisgerber, [1925] 1
W.W.R. 1026 was relied on by the appellant . But in Saskatch-
ewan and in Ontario, there is Provincial legislation in respec t
to interest . We have no such legislation in this Province and
that decision cannot therefore apply . Interest was refuse d
accordingly by this Court in McKinnon v. Campbell River Lum-

ber Co . (1922), 31 B .C. 18, followed by FzsxER, J . in McGetti-

gan v. Guardian Assurance Co. Ltd ., [1936] 3 W.W.R. 345 .

Lord Tenterden's Act (3 & 4 Wm . 4, c. 42, s . 28) was con-
sidered by the House of Lords in London, Chatham and Dover

Railway Co . v. South Eastern Railway Co ., [1893] A .C. 429
with the result stated in Halsbury's Laws of England, 2nd Ed . ,
Vol . 23, p . 175, foot-note (e) :

. . . the old principle that interest is payable as of right where ther e

has been long delay, under vexatious and oppressive circumstances, in pay-

ment of money due under a contract . . . , is apparently no longer law.

The London, Chatham and Dover Railway decision was fol-
lowed by the Judicial Committee in Johnson v . Regem, [1904]

A.C. 817, an appeal from Sierra Leone ; and vide Duffy v . Duffy

(1915), 26 D.L.R. 479, a decision of the Appeal Division o f

New Brunswick, White, J . at pp . 484-6, and Sinclair v. Preston

(1901), 31 S .C.R. 408 .

In Toronto Railway v . Toronto City (1905), 75 L .J.P.C. 3 6

interest was allowed under an Ontario statute similar to tha t
considered in Lumber Manufacturers ' Yards Ltd. v . Weisgerber,

supra, but Lord Macnaghten who delivered the judgment o f
their Lordships said at p . 37 :

If the law in Ontario as to the recovery of interest were the same as it i s

in England, the result of modern authorities ending in the case of London,
Chatham and Dover Railway v. South-Eastern Railway, 63 L .J . Ch . 93 ;

[1893] A .C . 429 would probably be a bar to the relief claimed by the

corporation .

For the same reason in this Province interest does not attac h

because payment has been "improperly withheld" ; and vide

McKinnon v . Campbell River Lumber Co., supra.

In this Province a mechanic's lien is limited to the amoun t
"actually owing" (section 7) whereas in Saskatchewan it is th e

428

C . A.

194 1

TRIANGLE
STORAGE

LTD .
V .

PORTER

O'Halloran,
J .A .



LVI.]

	

BRITISH COLUMBIA REPORTS .

amount "justly due," vide the Weisgerber case, supra, at p. 1027 .

If interest on a mechanic's lien is permissible by statute in

Saskatchewan as the Weisgerber case holds it is, then it is conceiv -

able that interest may be included in that Province in the "sum

justly due" where it could not be included in this Province i n
the "amount actually owing."

In any event the matter seems to be res judicata. The work
was finished on 14th September, 1929, and the mechanic's lien

action commenced nearly a year later, but the lien was not
declared enforceable until more than six years later on 15t h

November, 1935. Interest on the mechanic's lien was then
refused, but it was allowed on the claim for personal judgmen t
because of a subsequent agreement to pay interest. His Honour
the late Judge LAMPMMAN said :

During the argument I said that I did not think there was a lien for

interest but as the company agreed to pay interest—see the company's letter s

of 8th June and 17th July, 1929—I think judgment may be given agains t

them in respect to the claim for interest .

The reasons for the learned judge's refusal to allow interest
on the mechanic's lien prior to his declaration of 15th November ,
1935, apply with equal force to interest thereon after his declara-

tion, unless it could be said that the declaration itself carried
interest as a judgment debt . But for reasons already stated tha t
contention is not tenable .

The appellant also objected to inclusion in the order of sale of
certain costs incurred in obtaining the order under appeal . How -
ever, section 40 of the Mechanics' Lien Act so provides . That
section, after limiting the costs of the action enforcing the lie n
as therein set out, then provides that such costs "shall be in addi-
tion to the amount of the judgment ." It is clear, I think, that

section 40 has no reference to the personal judgment unde r

section 34, and also that such costs may be realized on the sale in
addition to the amount of the lien . This is consistent with th e
priority in distribution detailed in section 36 .

Finally the appellant objected that the property ordered to
be sold was not sufficiently identified . The order directs sale of
all the interest of the appellant in a leasehold interest therei n
described, "together with the cold-storage buildings and plan t
(so far as fixtures) erected thereon," a word for word repetition
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of what was contained in the order of 15th November, 1935 .
This clearly conforms to the language of the statute (section 6) ,
"erection, building, . . . , or other work, or the appurtenance s
to any one of them." However, should a question arise as t o
whether any particular thing is embraced therein, the appellant
is not precluded by this judgment from taking proper steps t o
have it determined .

Several other points were pressed by counsel for the appellant,
but the Court intimated during the argument that it would dis-
miss the appeal unless the points now considered should lead t o
another conclusion . In the result the order appealed from i s
varied by elimination of interest, but is sustained otherwise .
Accordingly the appeal is allowed in part in that respect .

Costs will be proportioned according to the respective success
of the parties . Each party will tax its costs here and below as i f
successful . The appellant is entitled to one third, and th e
respondent to two thirds the respective amount each shall so tax
with appropriate set-off .

McDoNALD, J.A. : The respondent's predecessor in titl e
Parfitt Brothers Limited, in or about the year 1929 entered int o
a contract with Victoria Cold Storage and Terminal Warehous e
Company Limited for the construction of a cold-storage plant o n

certain leasehold premises in the city of Victoria. The Quebe c
Savings and Trust Company, the predecessor in interest of th e
appellant, held a mortgage upon the said leasehold interest . The
Cold Storage Company having made default in payment of th e
balance due under the said contract, was sued by Parfitt Brother s

Limited in the County Court of Victoria and a mechanic 's lien

was claimed upon the said leasehold interest . By a judgment of

the county court the balance owing was fixed and Parfitt Brother s

Limited declared entitled to a mechani c 's lien upon the premises .
Later Parfitt Brothers Limited assigned their rights to respond-
ent, and notice in writing of that assignment was duly served .

In the working out of the proceedings under the Mechanic s ' Lien

Act a judgment was entered on 1st May, 1941, by SIIANDLEI:,

Co. J. directing that the leasehold interest be sold, and thi s
appeal is taken from that judgment . Several objections were
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raised but it was decided on the hearing that the respondent need
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speak to only four of these matters :
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Firstly, it is objected that the assignment from Parfitt Brothers TRIANGLE

Limited to respondent was not registered in the Land Registry STORAG E
LTD.

office, and it is contended that by reason of section 34 of the Land

	

v.

Registry Act the lien constituting an interest in real property,
PoaTEa

nothing passed to respondent by this assignment until registra ° n °nald . a.A .

Lion had been effected, and that hence this judgment must be se t
aside. I think this ground is not well taken. The Mechanics '
Lien Act and the Land Registry Act should be read together ,
and reading the two together the whole practice in regard t o
mechanics' liens is provided for. Proceedings under the
Mechanics' Lien Act are commenced by the filing of an affidavi t
setting forth the claimant's claim ; a copy of that affidavit is file d
in the Land Registry office ; within 31 days thereafter an action
must be brought, and thereupon a certificate of lis pendens must
be filed in the Land Registry office. Failing this, the lien ceases
to exist and the certificate of lis pendens is cancelled. Nothing
further is required to be done so far as the Land Registry Ac t
is concerned, except that after a sale under the Act a conveyance
to the purchaser is executed and duly registered . It is not the
lien which is registered ; it is the claim for a lien, and th e
purpose of filing the certificate of its pendens is to give notice
that a claim has been made for a lien . There is never registere d
a charge in the usual sense ; all that is done in the Land Registry
office is to give notice that a claim has been made . The affidavit
claiming the lien conveys no interest in land and the certificat e
of lis pendens conveys no interest, and in my opinion the assign-
ment of the claimant's rights was not only not required to be
registered, but I gravely doubt that the land registrar had an y
power to receive the same .

Secondly, it is objected that the learned judge ought to hav e
ordered an issue to be tried in order to ascertain what propert y
comprised in the leasehold interest consisted of personalty an d
what property consisted of realty . With due respect for contrary
views, I find myself unable to understand just what principl e
of law or practice is contended for. What was ordered to be sol d
is the leasehold interest, as to which it had been already adjudged



432

	

BRITISH COLUMBIA REPORTS .

	

[VoL.

C. A .

	

that the respondent's claim was prior to that of the appellant .
1941 The leasehold interest is to be offered for sale subject to certai n

TRIANGLE conditions which have been fixed by the learned judge, and thes e
STORAGE may be varied by him from time to time as circumstances may

LTD.
v ,

	

demand. He who chooses to bid on the property knows that h e
PORTER is getting that leasehold interest—nothing more and nothin g

McDonald, J .A. less. If there are chattels upon the property they do not pass .
These proceedings are not concerned with chattels, and any
intending purchaser is and must be aware of that fact . In my
opinion this was a matter for the learned judge to decide .
Section 31 of the Act provides briefly that the judge may
proceed . . . and . . . may . . . try issues, and in default o f

payment may direct the sale of the estate or interest charged, and such
further proceedings may be taken for the purpose aforesaid as the Judg e
may think proper in his discretion .

I am very far from thinking that the learned judge erred i n
principle in the exercise of his discretion in this regard . I
think this objection fails.

Thirdly, it is objected that the learned judge was wrong in
allowing interest at 5 per cent . on the judgment debt after
judgment . It is said that while there is no objection to this in
so far as the Cold Storage Company is concerned, it nevertheles s

was improperly allowed as an addition to respondent's claim as

represented by his lien . As I understand the matter, this argu-
ment is disposed of by what, with respect, I consider to be sound
decisions in the Courts of Appeal of Alberta and Saskatchewan .
Reading the judgment of the appellate Court of Alberta in

Imperial Lumber Co ., Ltd v. Johnson, [1923] 1 W.W.R. 920 ,

and those of the Saskatchewan Court of Appeal in Lumber

Manufacturers' Yards Ltd . v. Weisgerber, [1925] 1 W.W.R.

1026, I am satisfied that it was the opinion of those Courts fol-
lowing a long line of decisions under similar statutes in othe r

jurisdictions ., that in respect of a claim for a mechanic's lien,

interest is incidental to the claim and is and ought to be allowe d

to be added to the claim. I think this is so entirely apart from

the Dominion Interest Act, which provides for interest on a

judgment debt.

Lastly, it is contended that the learned judge was wrong in

allowing costs to be added to the amount of the lien claim . I
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think that the learned judge was right and that sections 40 to 4 4
clearly contemplate the allowance of such costs .

It follows that I would dismiss the appeal with costs .

Appeal allowed in part .

Solicitors for appellant : Maitland, Remnant & Hutcheson.

Solicitors for respondent : Tait & Marchant.

K APOOR SAWMILLS LIMITED ET AL. v. DELIKO .

Constitutional law — Lands on foreshore of Burrard Inlet — Grant b y
Dominion Government—Validity = Public harbours—Certificate o f
indefeasible title—Effect of—R.S .B .C . 1936, Cap . 140—British North
America Act, 1867 (30 & 31 Viet ., c. 3), Sec . 108 .

Kapoor Sawmills Limited purchased certain lands along the foreshore of

Burrard Inlet from the corporation of Burnaby . The corporation o f

Burnaby was successor in title to the North Pacific Lumber Company ,

said company having obtained a grant from the Crown (Dominion )

for said property in 1904. This grant was made on the assumption that

Burrard Inlet was a public harbour within the meaning of the Third

Schedule to the British North America Act, 1867 . In 1924 an agree-

ment was entered into between the Dominion and the Province with a

view to the settlement of disputes as to whether Burrard Inlet was a

public harbour, and the result was that the Province transferred t o

the Dominion all its interest in the foreshore lands within the boun-

daries of the said harbour . This agreement was confirmed by order in

council. The corporation of Burnaby as successor to the origina l

grantee, obtained a certificate of indefeasible title under the Land

Registry Act in 1939 . The defendant who was in occupation of the

lands in question and had several buildings thereon (occupation com-

menced after the Crown grant from the Dominion above referred to) ,

but had no title, disputed the plaintiffs' right on the ground that Bur-

rard Inlet was not a public harbour within the meaning of the Britis h

North America Act, 1867, because it was not used as a public harbou r

prior to the entrance of British Columbia into Confederation, and that

therefore the Dominion had no title to these lands and could not make

a valid grant of them .

Held, that any defects that may have existed in the Dominion's title were

cured by the agreement with the Province which amounted to a con-

veyance of the Province's interest in the land . The grantees from th e

Dominion received the benefit of this agreement and their titles were
thereby perfected .

28
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Held, further, that the indefeasible title held by the corporation of Burnab y

operated as a bar to the defendant's claim under the provisions of th e

Land Registry Act, the defendant not being a person "adversely in actua l

possession of and rightly entitled to the land included in the certificat e

at the time of the application upon which the certificate was granted."

ACTION for possession of certain lands on the foreshore of
Burrard Inlet for which the plaintiff, the corporation of th e
district of Burnaby, holds certificate of indefeasible title issue d
by the district registrar of titles at New Westminster. The facts
are set out in the reasons for judgment . Tried by MANSON, J. at
Vancouver on the 22nd of January and the 21st of March, 1940 .

Donaghy, I .C., for plaintiffs .
Banton, for defendant .

Cur. adv. vult .

29th May, 1941 .

MANSON, J. : The plaintiff, the Corporation of the Distric t
of Burnaby, holds certificate of indefeasible title No . 129526E
(Exhibit 5a) issued by the district registrar of titles at New
Westminster on 12th January, 1939, which certificate cover s
block 14, district lot 213, group one, New Westminster District ,
plan 3081, which parcel of land is immediately above high-water
mark on the south side of Burrard Inlet, an inlet of the sea to
the north of the city of Vancouver and the municipality of the
district of Burnaby. Under the said certificate (it is not dis-
puted) the said corporation is the owner of the parcel in fe e
simple.

The said corporation also holds certificate of indefeasible title
No. 130332E (Exhibit 6a) issued by the aforementioned distric t
registrar on 14th March, 1939, which certificate covers lot D ,
the water lot contiguous to and in front of block 14 and a portio n
of the water lot granted (Exhibit 15) by the Crown in right o f
the Dominion to The North Pacific Lumber Company Limited ,
on 16th January, 1904 . Ownership in fee simple of lot D is
claimed by the said corporation .

The plaintiff, Kapoor Sawmills Limited (formerly Modern
Sawmills Limited—vide Exhibit 10), agreed in writing on 9t h
August, 1939 (Exhibits 1 and 2), to purchase the two afore -
mentioned parcels and the agreements were duly registered a s
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charges in the Land Registry office (Exhibits 3 and 4) . Under

	

S. C .

the said agreements the Kapoor Company entered into posses-

	

194 1

sion prior to the commencement of this action.

	

KAPOO R
ILLS

The limit of the foreshore is the line of the medium high tide
SALT.

between the spring tides and the neap tides . Attorney-General
DELI%O

v. Chambers (1854), 23 L.J. Ch. 662. Coulson & Forbes o n

Waters and Land Drainage, 5th Ed ., at p. 22 states :

	

Manson, J.

The landward limit of the foreshore is therefore that part of the shore

which for four days in every week, or for the most part of the year, i s

reached and covered by the tides .

The witness McGugan, a British Columbia land surveyor of rip e

experience, surveyed the situation upon the ground (Exhibit 9) ,

and, applying the proper rule for the determination of the high-

water mark, found that the defendant had three buildings i n
whole or in part on block 14, and four buildings on lot D, o r

five if a small smoke-house be counted . I accepted his evidence .

The British North America Act, 1867, Sec . 108, reads a s

follows :
108 . The public works and property of each Province, enumerated in the

Third Schedule to this Act, shall be the property of Canada .

The schedule referred to in section 108 in its pertinent part read s

as follows :
The THIRD SCHEDUL E

PROVINCIAL PUBLIC WORKS AND PROPERTY TO BE TIIE PROPERTY OF CANADA .

2. Public harbours.

Clearly all natural harbours did not constitute public harbour s

under the Third Schedule but only, in this Province, such

harbours as were public harbours on the date when the colony
of British Columbia was admitted into and became part of th e

Dominion of Canada, namely, on the 20th day of July, 1871 .

The Province of British Columbia after its admission into th e

Dominion never seems to have claimed Burrard Inlet . The

Dominion, however, assumed that Burrard Inlet was a publi c

harbour and from time to time from an early date His Majesty

The King in right of the Dominion made grants of foreshor e

and water lots within the inlet . Doubt, however, arose as to wha t

harbours within the Province constituted "public harbours "

within the Third Schedule. Negotiations took place between the
Dominion and the Province with a view to the settlement of th e
question . These negotiations culminated in an agreement which
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was ratified by concurrent orders in council of the Dominion an d
of the Province in 1924 . Provincial order in council No. 507
was passed on the 6th day of May, 1924, and will be found a t
p. 1178 of volume 1 of The British Columbia Gazette, 1925 .
Dominion Order in Council No . 941 was passed on the 7th day
of June, 1924, and will be found at p . 3219 in volume 58 of Th e
Canada Gazette, 1925—vide Exhibits 16 and 17 . Both orders
were gazetted in April, 1925 . Each order recites the repor t
made by the responsible minister to the executive head of th e
Government. The language of paragraphs 1 and 2 of each repor t
is identical . The paragraphs numbered 1 recite section 108 ,
Schedule 3, of the British North America Act, 1867, and th e
order of Her Late Majesty Queen Victoria in Council of th e
16th of May, 1871, admitting British Columbia into th e
Dominion on the 20th of July, 1871 . The paragraphs of the
aforementioned reports, numbered 2, read as follows :

2. That some doubt has existed as to what is comprised in the expression
"public harbours" in Schedule 3 of the British North America Act, and i t
h as been held by the Judicial Committee of the Privy Council that the ques-
tion whether any harbour or any particular part thereof is included is a
question of fact dependent upon the circumstances of each case, but that a
natural harbour not actually used for harbour purposes at the date of th e
-Union is not included .

The paragraphs numbered 3 recite that it is desirable in the
public interest that the property which belongs to Canada under
the designation "public harbours" should be definitely ascer-
tained and that negotiations to that end have taken place . Each
report in its paragraph 4 sets forth, inter alia, that Burrard Inle t
was and is a "public harbour" within the meaning of Schedule 3 ,
and became and is the property of Canada thereunder . Para-
graph 13 of the Provincial order recommends :

13 . That all the right, title and interest (if any) of the Province of, in ,
and to the foreshore and lands covered with water within the boundaries o f
the six harbours above mentioned, as defined by the said descriptions an d

plans, be and the same is hereby transferred to the Dominion .

Burrard Inlet was one of the six harbours referred to. Para-
graph 15 of the Provincial order provides, inter alia, that a
certified copy of the order be filed in the office of the registra r
of titles in New Westminster . A similar provision is containe d
in the Dominion order. Paragraph 12 of the Dominion order
recites that the agreement between the two Governments was
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ratified and confirmed by the Provincial Government on 6t h
May, 1924, and that the Province had transferred to the

Dominio n
all the right, title and interest, if any, of the Province of, in, and to th e

foreshore and lands covered with water within the boundaries of the si x

harbours above mentioned, etc .

The Provincial order in council contained a provision that i t
would come into full force and effect upon the passing of th e
Dominion order in council . Both orders became operative on

the 7th day of June, 1924. Certified copies of both orders wer e

filed in 1924 in the Land Registry office at New Westminster—
the appropriate office in respect of the title to the parcels in ques-
tion in this action—vide evidence witness Marshall.

Although the point was not raised by counsel it would see m

that there was no legislative sanction for the agreement entere d
into by the Province with the Dominion nor was there legislative
approval of the agreement . No argument was submitted with
respect to the validity of the agreement nor as to the evidentiar y
value of the declarations contained in the agreement . Indeed ,
counsel for the defendant in his written argument says :

Since that date [the date of the agreement] by reason of conveyance fro m

the Province of British Columbia of the foreshore involved, the Dominio n

of Canada has become and still is the lawful owner .

And again :
This foreshore is now land of the Crown Federal by reason of the con-

veyancing agreement embodied in the order in council of 1924 .

It is to be noticed that in the case of another agreement betwee n

the Dominion and the Province, namely, that with respect t o
the return to the Province of the Peace River Block, the agree-

ment was confirmed by the Legislature by statute—vide 1930 ,

chapter 60 . Assuming the agreement as ratified by the Dominio n
and Provincial orders in council and the orders in council them -
selves to be valid, it follows that, regardless of whether or no t
Burrard Inlet was a public harbour on the 20th of July, 1871 ,
and therefore from that date onward the property of th e
Dominion, it cannot be denied that Burrard Inlet was th e
property of the Dominion from the 7th day of June, 1924 ,
onwards.

In Rajapakse v. Fernando, [1920] A.C. 892, at p . 897, the
English doctrine with respect to after-acquired title is stated
in these words :
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Where a grantor has purported to grant an interest in land which he did

1941

		

not at the time possess, but subsequently acquires, the benefit of his subse -

quent acquisition goes automatically to the earlier grantee, or, as it i s

KAPOOR usually expressed, "feeds the estoppel . "

SAWMILLS If, therefore, the Dominion had no title when it made the gran t
LTD .

v .

	

referred to in 1904 to The North Pacific Lumber Co. Ltd., but
DELIKO

subsequently acquired title on 7th June, 1924, there can be n o
Manson, J . doubt that under the above doctrine, which is effective in thi s

Province as well as in England, the conveyance to The North
Pacific Company would be a registrable conveyance . I do not
say that the Dominion had no title from the 20th of July, 1871 ,
onwards . If the agreement as between the Governments b e
accepted as of evidentiary value the Dominion did have title .

In 1910 the Provincial Legislature by section 2 of chapter 2 7
prohibited the registration in Land Registry offices of any titl e
derived from the Crown in right of the Dominion to foreshor e
or tidal land or land under the sea without the sanction of the
Lieutenant-Governor in Council . This section remained upon
the statute book until its repeal by 1931, Cap . 32, Sec . 2.

The bar to the registration of a Dominion grant of a wate r
lot having been removed, the grant to The North Pacific Compan y
(Exhibit 15) was registered in the Land Registry office at Ne w
Westminster on the 6th day of February, 1939, as is shown by
the endorsement on the certified copy of the grant. The corpora-
tion of Burnaby is the successor in title to The North Pacifi c

Company, as is shown by the certificate of indefeasible title No .
130332E (Exhibit 6a) .

The effect of certificates of indefeasible title is dealt with in
section 37 of the Land Registry Act, R .S.B.C. 1936, Cap . 140 .
The relevant part of the section reads :

37. (1 .) Every certificate of indefeasible title issued under this Act

shall be received in evidence in all Courts of justice in the Province without

proof of the seal or signature thereon, and, so long as it remains in force an d

uncancelled, shall be conclusive evidence at law and in equity, as against

His Majesty and all persons whomsoever, that the person named in th e

certificate is seised of an estate in fee-simple in the land therein describe d

against the whole world, subject to :

(a .) The subsisting exceptions or reservations contained in the original

grant from the Crown :

(h.) Any condition, exception, reservation, charge, lien, or interes t

noted or endorsed thereon :

(2 .) Every certificate of indefeasible title issued under this Act shall be
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void as against the title of any person adversely in actual possession of an d

rightly entitled to the land included in the certificate at the time of th e

application upon which the certificate was granted under this Act, and who

continues in possession .

The conclusive effect of an indefeasible certificate of title
under section 37 was considered by the judicial Committee i n

Creelman v. Hudson Bay Insurance Company, 88 L.J.P.C. 197 ;

[1919] 3 W.W.R. 9 ; [1920] A.C. 194. Lord Buckmaster ,

after having referred to the provisions of the statute with respec t
to the issuance of certificates of title and particularly to th e
provisions of section 37, at p . 197 [of the Appeal Cases ]

observes :
. . . the certificate of title referred to in s . 22 of the Land Registry

Act [now s . 37, supra] is a certificate which, while it remains unaltered or

unchallenged upon the register, is one which every purchaser is bound t o

accept . And to enable an investigation to take place as to the right of a

person to appear upon the register when he holds the certificate which i s

the evidence of his title, would be to defeat the very purpose and object o f

the statute of registration.

In that case it was held that when a company has been grante d
in respect of land in British Columbia a certificate of indefeas-

ible title under the Land Registry Act, purchasers of the lan d
from the company cannot dispute the validity of the title on th e
ground that the company had no power under its Act of incor-
poration to hold the land. In the light of that decision ther e

can be no possible doubt as to the conclusive character of a
certificate of indefeasible title.

In the case at Bar the certificates are in force and uncancelle d
and the defendant does not in his pleadings challenge the certifi-
cates nor ask for their cancellation. He does with respect to th e
certificate covering lot D allege that the certificat e
expressly declares itself to be void as against the title of any perso n

adversely in actual possession of and rightly entitled to the hereditament s

included in same at the time of the application upon which the said certifi-

cate was granted and who continues in possession and that the defendan t

has occupied and-been possessed of a portion of the said land covered wit h

water, or foreshore, in front of said block 14 for many years last past with -

out interruption .

The evidence establishes that the defendant has had severa l

buildings upon the foreshore forming part of lot D for a numbe r

of years, none of them, however, at as early a date as 1904. It

was not, however, established that he was rightly entitled to the
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land included in the certificate at the time of the application
1941

	

upon which the certificate was granted . The defendant has not ,
KAPOOR and never had, any title . Neither certificate is void under

SAWMILLS section 37 (2) .
LTD .

v .

	

Counsel for the defendant refers to the language of the gran t
DELI$o

to The North Pacific Company. The grant is o f
Manson, all the right, title, interest, claim, property, estate and demand both at law

and in equity, and as well in possession as in expectancy, which We or Ou r

Successors have, or may have, for the use of or in the right of Our Dominio n

of Canada, of, in, and to all and singular that certain parcel or tract o f
tidal lands, etc.

A clause in the grant saves to the Dominion the right of naviga-
tion in and over the navigable waters within the boundaries o f
the grant and a proviso stipulates that the grantees shall not be
absolved from complying with the Navigable Waters' Protection
Act (now R.S.C. 1927, Cap. 140) . A further proviso stipulates
that the grant is accepted by the grantees upon the express con-
dition and understanding that the grant is issued for the purpos e
of passing to the grantees only such estate, title and interest as
the Dominion had the power to convey . A further stipulation
is to the effect that the grantee shall have no recourse against th e
Dominion should the title of the Dominion be found to be defec -
tive . I have already disposed of the matter of the title of th e
Dominion. There is nothing in the stipulations with respect t o
the right of navigation or the Navigable Waters' Protection Ac t
which helps the defendant in any way. Nor is there anything
that assists the defendant in the agreement of The North Pacific
Company to take only such title as the Dominion had . In other
words there is no subsisting exception or reservation in the gran t
to The North Pacific Company and no condition, exception,
reservation, charge, lien or interest noted or endorsed on th e
certificate of title which detracts from the conclusive characte r
of that document .

In view of the foregoing conclusions it is not necessary t o
consider the evidence led at the trial as to the use of the portion
of Burrard Inlet within what is now lot D as a public harbour

prior to the 20th of July, 1871, nor is it necessary to consider

the decisions of our Courts with respect to other portions o f

Burrard Inlet pronounced prior to the agreement of 1924 and
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prior to the issuing of certificates of indefeasible title to grantee s

from the Dominion Crown.
The certificates are conclusive as to the title of the corporation

of Burnaby as against the defendant and, as against him th e

plaintiffs are entitled to possession of both parcels and to their

costs of this action. The defendant's counterclaim depends . upon
the same allegations as those put forward in answer to th e
plaintiff's claim. The counterclaim is dismissed with costs .

Judgment for plaintiffs .

Under section 3 of the Attachment of Debts Act an affidavit in support o f

an application for a garnishing order must state the nature of th e

cause of action and that the amount claimed is "justly due and owing ."

Section f3 of said Act, which provides that "affidavits and orders in th e

forms in the Schedule shall be held to be sufficient" must be read in th e

light of the specific requirements of section 3, and although clause 4

of the affidavit in Form C in the Schedule does not include words to th e

effect that the debt is "justly due and owing" nevertheless words t o

that effect are necessary .

APPLICATION by defendant Vancouver Broom & Brus h
Manufacturing Company to set aside a garnishing order mad e
by the deputy district registrar at Vancouver. The facts are set
out in the reasons for judgment. Heard by MANSON, J. in
Chambers at Vancouver on the 4th of June, 1941 .

Bartman, for the application.
E. R. Thomson, contra .

MANsoN, J . : Application by defendant Vancouver Broom &
Brush Manufacturing Company to set aside the garnishing order
made by the deputy district registrar herein on the 28th of May ,

MCDONALD v. YANCHUK ET AL. ROYAL BANK OF

CANADA, GARNISHEE .

Garnishee—Registrar's order—Appeal—Sufficiency of affidavit in support o f
application—R .S .B .C. 1936, Cap . 17, Secs . 3 and 6—Form C in Schedule.

S .C .
In Chamber s

194 1

June 4 .

441

S.C .

194 1

KAPOO R
SAWMILLS

LTD.

V.
DELIK O

Manson, J.



BRITISH COLUMBIA REPORTS .

	

[VOL .

1941, on the ground that the affidavit in support of the said order

was insufficient in that it did not state (a) the nature of the caus e

of action and (b) that the amount claimed was "justly due an d

owing . "
The relevant portion of section 3 of the Attachment of Debts

Act, R.S.B.C. 1936, Cap . 17, reads as follows :
3 . (1 .) A Judge or a Registrar may, upon the ex parte application of any

plaintiff . . . , upon affidavit by himself or his solicitor, or some other

person or persons aware of the facts respectively, stating, . . . , in ease

a judgment has not been recovered, that an action is pending, the time o f

its commencement, the nature of the cause of action, and the actual amount

of the debt, claim, or demand, and that the same is justly due and owing ,

after making all just discounts, and stating, . . . , that to the best o f

the deponent's information and belief any other person is indebted or liable

to the defendant . . . , and is within the jurisdiction of the Court ,

order that all the debts, obligations, and liabilities owing, payable, or accru-

ing due from such third person (hereinafter called the "garnishee") to th e

defendant . . . , shall be attached to answer the judgment of the

plaintiff to be recovered, . .

The relevant portions of the affidavit of the plaintiff which

was filed in support of the application for the attaching orde r

reads as follows :
3. The cause of action for which this action is brought is to recover fro m

the defendants the sum of $2,052.05, being $410 .75 for commission on sal e

of defendants' business, $1,250 as agreed for remuneration for sale of defend-

ants' machinery, and $1,153 .19, being one-third of the defendants' net profit s

from July 1st, 1940, to time of sale of defendants ' business, total $2,813 .94,

less received on account of profits $761 .89, leaving balance payable $2,052 .05 .

4. In respect of the said cause of action the defendants are justly indebted

to the plaintiff in the sum of $2,052 .05 after making all just discounts .

Section 6 of the Attachment of Debts Act reads as follows :
6 . Affidavits and orders in the forms in the Schedule, or to the like effect ,

shall be held to be sufficient .

Clauses 3 and 4 of Form C in the Schedule (Affidavit in Sup -

port of Garnishing Order before Judgment) read :
(3.) The cause of action for which this action is brought i s

(4.) In respect of the said cause of action the defendant is justly indebte d

to the plaintiff in the sum of dollars, after making all just

discounts .

Paragraph 3 of the plaintiff 's affidavit in that portion which

reads
and $1,153 .19, being one-third of the defendants' net profits from July 1st ,

1940, to time of sale of defendants ' busines s

does not disclose the nature of the cause of action as required b y

section 3 of the statute . There must be strict compliance wit h
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the statute. The affidavit in support is insufficient by reason

of the omission mentioned . Geffen v . Lavin., [1919] 2 W.W.R.

491 ; Scott v. Chase Creek Lumber Co ., Ltd., [1921] 2 W.W.R.

773 ; Brethour v. Taylor,' [1927] 3 W.W.R. 166 ; Joncas v.

Plotkins and Lion Refining Co ., [1934] 2 W.W.R. 142 .
The affidavit of the plaintiff does not verify, that the alleged

indebtedness of the defendants is "justly due and owing ." The

right to an attaching order is purely statutory and under sectio n

3 of the statute the affidavit in support of the application for a n
attaching order must show a debt "justly due and owing ."

It was submitted, and rightly, I think, that section 6 must b e

read in the light of the specific requirements of section 3 .

Clause 4 of the affidavit in Form C in the Schedule does not
include words to the effect that the debt is "justly due and

owing." Nevertheless, I think words to that effect are necessary .

That was the view taken by LENNOX, CO . J. in Brown v. Strick-

land, [1938] 1 W.W.R . 399 and, I am told, by HARp ER, Co. J .

in a later and unreported case. MACDONALD, C.J.A. (later
C.J .B.C.) in North American Loan Co. v. Mah Ten (1922), 3 1

B.C. 133, at 135, used language which seemed to indicate tha t
mere compliance with the form in the Schedule would suffice ,
but regard must be had to the particular facts with which th e

learned Chief Justice was dealing. He also observed :
I do not think the Court has a right to fritter away what the Legislatur e

says shall be done .

With that observation I am, with respect, entirely in accord .

The garnishing order will be set aside with costs and the
money in Court paid in under the order will be paid out to th e
defendant the Vancouver Broom & Brush Manufacturin g
Company.

Application granted .
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REX v. PAVALINI .

Criminal law—In possession of morphine—Accomplice—Evidence of previou s
criminal acts—Admissibility—Substantial wrong or miscarriage—
Criminal Code, Sec . 1014, Subsec . 2 .

The appellant and one Patricia Lane were charged jointly with unlawful

possession of morphine and were tried together . At the close of the

Crown's case the appellant stated he was not calling any evidence .
Patricia Lane took the stand in her own defence, and in the course of
her evidence disclosed that the appellant and herself had been convicte d

and sentenced to six months' imprisonment for procuring morphine b y
the use of a forged prescription. A jury found the appellant guilty,

but acquitted Patricia Lane .

Held, on appeal, affirming the conviction by FISHER, J ., that the course of
the action left the appellant in reality without any defence to th e

charge, because if the uncontradicted evidence of the police officers was

accepted by the jury, as it was, all the elements of proof necessary to
convict had been established . If the jury at that stage of the trial ha d

been asked to pass upon the guilt or innocence of the appellant, hi s

conviction, in the absence of an explanation would have been inevitable .

In the peculiar and exceptional facts of this ease the appellant was not

prejudiced by anything that Patricia Lane disclosed to the jury . His

defence could not be prejudiced because as pointed out above, lie did no t
attempt to make any answer to the Crown's case . Under the circum-
stances of this ease it is proper to apply subsection 2 of section 101 4

of the Criminal Code, and the appeal is dismissed .
Rex v. Williams and Woodley (1920), 14 Cr . App. R . 135, followed .

APPEAL by accused from the conviction by FISHER, J. and
the verdict of a jury at the Spring Assile at Vancouver on the
18th of April, 1941, on a charge that on the 31st of January,
1941, he had in his possession a drug, to wit, morphine, withou t
first obtaining a licence from the Minister of Pensions an d
National Health, or without other lawful authority . He was
sentenced to imprisonment for four years and six months and t o
a fine of $500 .

The appeal was argued at Vancouver on the 11th of June ,
1941, before MCQUARRIE, SLOAN and O'HALLORAN, JJ .A.

Smilie, for appellant : The learned judge was in error in
allowing in evidence of a previous conviction : see Rex v. Palmer
(1935), 25 Cr . App. R. 97 ; Jlalein v . Attorney-General for New

South Wales, [1894] A.C. 57, at p. 65 ; Rex v. Wadey (1935) ,

444
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25 Cr. App. R. 104. The witness Patricia Lane was an accom-
plice and the learned judge failed to give the jury the usual

warning in regard to her evidence .
Donaghy, K.C., for the Crown : The evidence of Patrici a

Lane as to a previous conviction was brought out by surprise .
The irregularity did not affect accused's case. He made no
attempt to answer the charge made against him. As to Patrici a
Lane being an accomplice, she was not an accomplice and the
jury so found. No warning was necessary.

Smilie, replied .
Cur. adv. volt .

30th June, 1941 .

MCQuARR1E, J .A. : I agree with my brother SLOAN that the
appeal should be dismissed.

SLOAN, J.A . : The appellant was convicted at the last Van-
couver Spring Assize for unlawful possession of morphine an d
sentenced by FiszivR, J., to imprisonment for a term of fou r

years and six months and to a fine of $500 and in default of
payment of the fine to an additional period of six months '
imprisonment.

From this conviction and sentence the appeal is taken. The
facts briefly stated are that the appellant and one Patricia Lane ,

a young woman of twenty, occupied a suite in a Vancouver apart -
ment-house in which suite the police found morphine . They
were charged jointly with the unlawful possession of the dru g
and while tried together were defended by separate counsel .

At the close of the Crown's case appellant's counsel stated h e
was not calling any evidence . The appellant thus made no
attempt on his part to meet the statutory onus upon him to prov e
that the drug was in his apartmen t
without his authority, knowledge or consent, or that he was lawfully entitle d
to the possession thereof :

(see section 17, The Opium and Narcotic Drug Act, 1929, and
Rex v. Wong Loon (1937), 52 B.C. 326) . In my view that
course of action left him in reality without any defence to th e
charge because if the uncontradicted evidence of the polic e
officers was accepted by the jury, as it was, all the elements of
proof necessary to convict had been established. If the jury at
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that stage of the trial had been asked to pass upon the guilt o r
innocence of the appellant, his conviction in the absence of an
explanation would have been inevitable.

Counsel for Patricia Lane adopted a different attitude an d
called her to the stand in her own defence . In an effort to con-
vince the jury that she knew nothing of the drug and that it wa s
not in the suite with her " authority, knowledge or consent" she
told the story of her association with the appellant . In the
course of this narrative she disclosed that the appellant an d
herself had been convicted at Nanaimo and sentenced to si x
months' imprisonment for procuring morphine by the use of a
forged prescription. Upon their release Patricia Lane claime d
she and the appellant had an understanding that he would i n
future use no drugs ; that in consequence the appellant "took a
cure" and that since then she had never seen him with drugs no r
seen any drugs where he was. Some of this evidence is, of
course, favourable to the appellant and I presume it is because o f
that appellant's counsel made no objection thereto nor did h e
cross-examine the witness on any aspect thereof. The jury
apparently believed she knew nothing of the drug and acquitte d
her.

Counsel for the appellant submitted to us that Pavalini' s
conviction could not stand, first, because of the introduction by
Patricia Lane of evidence of appellant's previous conviction an d
secondly because Patricia Lane was an accomplice and the learne d
trial judge failed to give the jury the usual warning in relatio n

to her evidence . Rex v. Nowell (1938), 54 B.C. 165 .

I think the second objection is met by the decision to which I

made reference during the hearing : Rex v. Barnes and Richards

(1940), 27 Cr . App. R. 154 .

The first objection is more troublesome. Counsel for th e
Crown conceded that the well-known principle stated in Makin

v . Attorney-General for New South Wales, [1894] A.C . 57, at
65 is not limited to cases in which evidence of previous criminal
acts was adduced by the prosecution and as pointed out in Allen

v . Regem (1911), 44 S.C.R. 331, a new trial may be ordered if

evidence improperly admitted may have prejudicially influenced

the jury although there is ample evidence properly admitted to
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support the conviction . However, on the peculiar and excep-
tional facts of this case I do not see how the appellant wa s

prejudiced by anything which Lane disclosed to the jury. His
defence could not be prejudiced because as pointed out abov e
he did not attempt to make any answer to the Crown's case. No
doubt there were good and sufficient reasons for his reticence i n
this regard but it seems to me that his silence under the circum-

stances of this ease, brings him within Rex v. Williams and

Woodley (1920), 14 Cr. App. R . 135 . In that case the appel-
lants were convicted of shop and warehouse breaking and con-
spiracy to enter a shop and warehouse. They were found i n
recent possession of the stolen goods and of house-breaking imple -

ments and were unable to give any explanation of their posses-
sion of the stolen goods. It appeared, however, that evidence of

their previous convictions had improperly come to the attention
of the jury.

In dismissing an appeal taken upon that ground Lord Reading

said at p . 138 :
Without going into any other facts, it is sufficient to say that on the

evidence, bearing in mind the fact that they were unable to explain how

they obtained possession of the stolen goods, we must come to the conclu-

sion that the jury would inevitably have held, without the informatio n

about the previous convictions, that the prisoners were guilty, and that th e

irregularity did not affect the verdict, and therefore, notwithstanding th e

irregularity, the appeals must be dismissed .

See also Regina v. Woods (1897), 5 B.C. 585, and Rex v .

Schwartzeniiauer (1935), 50 B.C. 1, at p . 10 .

Under the circumstances of this case I think it proper to apply
subsection 2 of section 1014 of the Code and in consequence I
would dismiss the appellant's appeal from his conviction .

That leaves for consideration his appeal from sentence. From
a perusal of this man's record I would judge that since 1917 he
has been either engaged in some criminal activity or else in gaol
paying the penalty therefor . No grounds have been advanced
which would justify our interference with his present sentenc e
and I would dismiss his appeal in that regard—see Rex v. Zim-
merman (1925), 37 B.C . 277 .

So far as the motion to introduce new evidence is concerne d
I would refuse to accede thereto . In my view the material doe s
not disclose facts which, if given in evidence, might reasonably
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influence the verdict of the jury in favour of the appellant . In

my view the proposed evidence points only to participation by
Patricia Lane in the possession of the drug and would not, in
the absence of an explanation by him, tend to exculpate th e
appellant . There is no suggestion that because of this evidenc e
(alleged to have been newly discovered) the appellant would on
a new trial brave the rigours of the witness box. The anus on
him would therefore remain undischarged and in consequenc e
the verdict of the jury could not be influenced by what it is no w

proposed by the appellant they should hear at a new trial .
Several other grounds of appeal were raised by the appellan t

and his counsel made the most of them during his argument but ,
with respect, without convincing me that they merited seriou s

consideration. In the result the appellant fails in his endeavou r

to disturb the verdict and sentence below .

O'HAL.LORAN, J.A . : I concur in dismissing the appeal for the

reasons given by my learned brother SLO AN .

Appeal dismissed.

Husband and wife—Alimony--Jurisdiction—Order LXXA, r. 1 (a) and (e) .

The right to alimony is a civil right, which a wife has, to be supported b y

her husband, and is not conditional upon a decree of divorce or judicia l

separation having been granted.

It was found in this case that the defendant, in or about the year 1936 ,

refused to live with the plaintiff when she was willing to live wit h

him, and there is not sufficient evidence to prove that the defendant is

now willing to have his wife live with him .

Held, that under such circumstances, the plaintiff is entitled to alimony

under Order LXXA, r . 1 (a), which has the force and effect of a statute ,

without the necessity of proving a sincere desire to renew cohabitation .

ACTION for alimony under Order LXXA of the Supreme
Court Rules. The facts are set out in the reasons for judgment.
Tried by FISHER, J . at Vancouver on the 1st of May and 28th

of June, 1911 .

MAINWARING v. MAINWARIX G.
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A. 11. Whiteside, K .C., for plaintiff, referred to Rousseau v .

Rousseau, [1920] 3 W.W.R. 384, at 387 ; Goodden v. Goodden,

[1891] P. 395, at p . 399 ; Forth v . Forth (1867), 36 L .J.P.
122, at 123 ; Leslie v . Leslie, [1911] P. 203, at p . 205 ;
Severn v. Severn (1852), 3 Gr . 431 ; Torsell v . Torsell, [1921]
1 W.W.R. 905, at p. 910 ; Lee v . Lee (1920), 54 D.L.R. 608 ;
Aldrich v. Aldrich (1891), 21 Ont . 447 ; Jackson v. Jackson

(1860), 8 Gr . 499 ; Gatfield v . Gatfield (1919), 17 O.W.N. 289 ;
Karch v . Karch (1912), 3 O.W.N. 1446 ; Ferris v. Ferris

(1883), 7 Ont. 496 ; Ney v. Ney (1913), 11 D .L.R. 100 ;
Holmes v . Holmes (1755), 2 Lee 116 ; Latey on Divorce, 12th
Ed., 168.

Cunliffe, for defendant, referred to Nelligan v. Nelligan

(1894), 26 Ont . 8 ; French v. French, [1939] 2 W.W.R. 435 ;
Craies's Statute Law, 2nd Ed ., 180 ; Torsell v. Torsell, [1921]
1 W.W.R. 905, at 907 ; Wilson v . Wilson (1920), 17 O .W.N.
426, at 427 ; Quinn v. Quinn (1908), 12 O.W.R. 203 ; Peel v.

Peel (1918), 42 O.L.R. 165 ; Beattie v. Beattie (1923), 24
O.W.N. 494 ; Hudson v. Hudson (1914), 26 O.V.R. 688 ;
Newton v . Newton (No. 2), [1927] 1 W.W.R. 106 ; Cromarty

v . Cromarty (1917), 38 O .L.R. 481 .
Cur. adv. volt.

29th July, 1941 .

FISHER, J . : This is an action for alimony under Order LXXA
of the Supreme Court Rules and counsel for the plaintiff submit s
that the plaintiff is entitled to succeed under both rule 1 (a)

and 1 (c) or such Order, reading as follows :
1 . Alimony may be recovered in an action brought and prosecuted in th e

ordinary manner :

(a .) By any wife who would be entitled to alimony by the law of Englan d

or of this Province ; . . .

(c .) By any wife whose husband lives separate from her without any

sufficient cause, and under circumstances which would entitle her, by th e

law of England, to a decree for restitution of conjugal rights ; and alimony ,

when decreed or adjudged, shall continue until the further order of the Court .

In the first place I have to say that I find that in or about the
month of November, 1933,the defendant deserted the plaintiff
without cause and, if an action had been brought by the plaintiff
for judicial separation at the time the writ herein was issued,
viz ., on the 5th of March, 1941, I think a decree of judicia l

29
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separation would have been granted under section 5 of ou r
Divorce and Matrimonial Causes Act, R .S.B.C. 1936, Cap . 76,
which provides that :

A sentence of judicial separation . may be obtained, either by the

husband or the wife, on the ground of . . . desertion without cause for

two years and upwards .

In answer to the claim under 1 (a) counsel for the defendant
submits that in England permanent alimony can only be grante d
where the wife has actually obtained a decree of judicial separa-
tion or a divorce and that therefore a plaintiff suing in Britis h
Columbia under Order LXXA, r. 1 (a) must prove the existence
of a decree, which the plaintiff in the present case has not proved.

Counsel agree that our Order LXXA had its origin in Ontari o
and in reply to the submission of counsel for the defendant a s
aforesaid counsel for the plaintiff contends that alimony has bee n
granted in Ontario, and also in Alberta, under a rule similar to
our Order LXXA, r . (1) (a) in a multiplicity of cases without a

previous decree of divorce or judicial separation . On the other
hand counsel for the defendant cites an Ontario case	 Nelligan,
v. Nelligan (1894), 26 Out. 8 in which the Court granted alimony

but applied rule 1 (c) and not rule 1 (a) and also a Saskatchewa n
case—French v. French, [1939] 2 W.W.R. 435 where the Cour t
applied the counterpart of rule 1 (c) . It is, therefore, argued
by counsel on behalf of defendant that the plaintiff in the present
case cannot succeed unless she can recover alimony under rul e
1 (c), and it is contended that the Court cannot apply such rule
here, unless she would be entitled by the law of England to a
decree for restitution of conjugal rights, and it is strenuousl y
contended that she would not be entitled to such under th e
present law of England as she apparently now states that she i s
unwilling to live with the defendant . See Harnett v. Harnett,

[1924] P. 41 and 126 (C.A.) in which it was decided that a

plaintiff claiming a decree for restitution of conjugal rights mus t
satisfy the Court of his or her sincere desire to renew cohabita-
tion. Counsel for the defendant admits that the basis of suc h
decision lies in English statute law passed since 1858 but never-

(theless contends that rule 1 (c) must be construed as alway s

speaking in the present tense and therefore must be interprete d

as referring to the law of England as it stands at the date of th e

450
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action and not as it stood at some earlier date. These contention s

raise some very interesting questions but I have to say that i n

the present case I do not find it necessary to consider them as i n

view of the cases hereinafter referred to I agree with the argu-
ment of counsel for the plaintiff that the right to alimony is a civil

right, which a wife has, to be supported by her husband and i s
not conditional upon a decree of divorce or judicial separatio n

having been granted :
In Rousseau v . Rousseau, [1920] 3 W.W.R . 384, at 387,

MARTIN, J .A . (later C.J .B.C.) said as follows :
Upon mature reflection it becomes quite plain that just as there can b e

divorce without alimony so there can be alimony without divorce, and th e

Federal Legislature may confer that right as incident to divorce, and the

Provincial Legislature as being "Property and Civil Rights" apart there -

from ; in other words, the element of divorce does not enter into alimony

when it is pure maintenance .

In Lee v . Lee (1920), 54 D.L.R. 608 the head-note reads as

follows :
In Alberta a wife has the right to bring an action for alimony without

divorce or judicial separation and the Court has jurisdiction to award

alimony in such a ease .

Harvey, C.J . says, in part, as follows at pp . 609-613 :
The argument, at least in its entirety, is not a new discovery, for we

find part of it raised in Soules v. 9oules (1851), 2 Gr . 299, and in Severn v .

Severn (1852), 3 Gr . 431 . In the latter ease Mr . Mow at (later, for so long ,

the distinguished Attorney-General and Premier of Ontario), argued at

432, that :

"In England permanent alimony is never assigned, except as incidenta l

to a decree of divorce ; that in this case there is neither a decree for a

divorce, nor any power to make such a decree and consequently no jurisdic-

tion in relation to alimony. "

The argument was rejected by the Court in the judgment delivered b y

the Chancellor, the Hon . Wm. Hume Blake, one of the ablest of Upper

Canada's judges . It was also pointed out that the jurisdiction had bee n

exercised and decrees of alimony granted since 1837 or for 14 years and tha t

it was then too late to question the right to make such decrees .

In 1894, the Dominion Parliament, which had a few years previousl y

established a Supreme Court for the North West Territories and declared

its jurisdiction, and a few years later had established a Legislative Assembly

for the Territories, by sec. 20 of 57-58 Vie . 1894, eh . 17, enacted that :

"For the removal of doubts, it is hereby declared that subject to th e
provisions of the North West Territories Act the Legislative Assembly ha s
and shall have power to confer on the territorial Courts jurisdiction i n
matters of alimony . "

In 1895 by Ordinance No . 14 (see Ordinances of the N .W .T. for that year) ,
the Legislative Assembly declared that :

S .C .
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"The Supreme Court of the North West Territories shall have jurisdictio n

1941

	

to grant alimony to any wife who would he entitled to alimony by the law of

	 England or to any wife who would be entitled by the law of England to a

MAIN-

	

divorce and to alimony as incident thereto or to any wife whose husband

WARING lives separate from her without any sufficient cause and under circumstance s
v .

	

which would entitle her by the law of England to a decree for restitution o f

WA&IN6
conjugal rights : and alimony when granted shall continue until the furthe r

-

	

order of the Court. "
Fisher, J .

		

This, except for the last sentence, is in the exact words of the Ontari o

statute which had been in force for several years . .

When the Supreme Court of Alberta was established in 1907 (7 Ed . VII. ,

eh. 3), it was given all the jurisdiction formerly possessed by the Supreme

Court of the North, West Territories ; but the section above quoted was

re-enacted in the same words (sec. 16) .

Since 1895 until the present, without interruption and without question ,

decrees for alimony without divorce have been granted by our Courts and

if as was thought in Soules v. Soules, supra, 14 years was long enough to

firmly establish a right and practice, certainly 25 years ought to be at leas t

equally effective.

But I do not think the establishment of the right needs to be rested upo n

acquiescence .

We then have to consider what is alimony . MaeQueen's Husband & Wife ,

4th Ed., at 213, defines alimony as "an allowance made to a wife out of he r

husband's means for her support either during a matrimonial suit or after

its termination. "

If we were forced to apply this meaning to the word in our statutes we

might find ourselves left where we started and it appears to me that it i s

the application of this narrow meaning which largely supports the argumen t

advanced against the right of action .

The Encyclopedia of the Laws of England (Vol . 1, p. 300), however gives

no such narrow Meaning, defining it as "a pecuniary allowance payable upo n

a separation by one of the parties to a subsisting marriage to or on behal f

of the other party to the marriage," and Murray's New English Dictionar y

defines it as "1 . Nourishment ; supply of the means of living, maintenance"

and "2 . esp . The allowance which a wife is entitled to from her husband' s

estate, for her maintenance on separation from him for certain causes . "

Neither of these interpreters defines alimony as conditional upon a divorce

or other judicial separation or a decree for restitution of conjugal rights ,

and even if that were the usual acceptation of the word and we find it use d

in a statute where such a meaning is clearly not intended, we must give i t

a meaning appropriate to the intention .

It is in my opinion nothing more or less than a matter of civil right s

arising out of a particular relationship and quite clearly therefore withi n

the jurisdiction of a Province if not included within the express words o f

"marriage and divorce" which for the reasons I have stated in my opinio n

is not the ease .

MAIN -
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In Torsell v . Torsell, [1921] 1 W.W.R. 905, part of the head -
note reads as follows :

Unsubstantiated charges of unfaithfulness made by a husband publicl y

against his wife is not sufficient ground to enable the Court to decre e

alimony ; Russell v. Russell, [1897] A .C. 395 applied ; the right of a wif e

to alimony in Alberta exists only under conditions which in England woul d

entitle her to it and these would not include such case ; legal cruelty to

support a claim to alimony must be such as to cause danger to life, limb o r

health present or future (per Harvey, C .J . and Stuart, J . ; Beck, J .

dissenting) .

Harvey, C.J. says, in part, as follows at pp . 905-906 :
I think this appeal must be allowed . As pointed out in Lee v. Lee, [1920 ]

3 W.W.R. 530, the right to alimony in Alberta exists only under conditions ,

which in England would entitle a wife to alimony .

We must, I think, take the English decisions as authoritative of what th e

law of England is and has been and in Russell v . Russell, [1897] A.0 395,

66 L.J .P . 122, 75 L .T. 249, 61 J .P. 756, the House of Lords declared tha t

a charge of, in some respects, an even more grievous character than the on e

in this ease was not legal cruelty upon which to found a claim by the spouse

charged .

In Ontario, where the statutory right to alimony is in exactly the sam e

terms as with us, that decision has been accepted as conclusive by the highes t

Court . . . .

Beck, J ., while holding that the decision in Russell v . Russel l

was "not applicable as declaratory of the limits of this Court, "
said as follows at pp . 910-11 :

Our Supreme Court Act, 1907, eh . 3, says that the Court shall have juris-
diction to grant alimony to any wife : (1) Who would be entitled to alimony

by the law of England ; or (2) Who would be entitled by the law of England

to a divorce and to alimony as incident thereto ; or (3) Whose husband

lives separate from her without any sufficient excuse and under circum-

stances which would entitle her by the law of England to a decree fo r
restitution of conjugal rights .

In Lee v . Lee, [1920] 3 W.W .R. 530, this Court held that it had jurisdic-

tion to grant alimony in an action for alimony alone, that is, when alimon y

is not asked merely as incidental to other relief asked by the wife .

Then abandoning the order taken in the Supreme Court Act it may h e
said the Court may grant alimony to a wife :

Of Where the facts necessary in England under the Act of 1857 t o
entitle her to a decree for divorce are established, namely, incestuous adulter y
or bigamy with adultery or rape or sodomy or bestiality or adultery couple d
with such cruelty as without adultery would have entitled her to a divorc e
a mensa et thoro, or adultery coupled with desertion, without reasonabl e
excuse, for two years or upwards (see . 27) .

(2) Where the husband lives separate from his wife without any suffi-

cient excuse and under circumstances entitling the wife, by the law of

45 3
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England, to a decree for restitution of conjugal rights . See for instance :

1941

	

Ferris v . Ferris (1883), 7 Ont . 496 ; Homey v . Howey [ (1879) ], 27 Gr . 57 ;
	 Weir v . IVeir [ (1864) ], 10 Gr . 565 ; Edwards v . Edwards [ (1873) 1, 20 Gr .

MAIN-

	

392 ; Rae v. Rae [ (1900)1, 31 Ont . 321 ; Nelligan v . Nelligan (1894), 2 6
WARING Ont . 8 .

v

	

(3) Where the wife would be entitled to alimony by the law of England .

MAIN

	

As will appear from the authorities I have referred to above, there are
WARING

several other cases than those falling under clauses (1) and (2) in which
Fisher, J. a wife is entitled to alimony, even where she herself is not without fault .

But the ordinary ease would doubtless be where grounds exist justifying a

decree for judicial separation, which took the place of divorce a mensa e t
thoro, and the grounds for which are stated in sec . 16 of the Act of 185 7

(open both to husband and wife) as : adultery or cruelty or desertion

without cause for two years or upwards .

In addition to the foregoing authorities reference may be mad e
to several Ontario cases in which alimony has been grante d
without a previous decree of divorce or judicial separation and

without any reference to rule 1 (c) . See Aldrich v . Aldrich

(1891), 21 Out . 447 and Jackson v . Jackson (1860), 8 Gr. 499 .

In the former case proof of adultery was held sufficient upon

which to award alimony and in the latter case proof of cruelt y

was held sufficient.
My conclusion on the whole matter, therefore, is that althoug h

in the Nelligan and French cases, supra, rule 1 (c) was invoked

such cases do not overrule the decisions hereinbefore referred to ,

in which rule 1 (a) was invoked, or support the argument o f
counsel on behalf of the defendant that the plaintiff in the presen t

case cannot succeed unless she can recover alimony under rul e

1 1 (c) . It would appear that there may be cases in which rule

1 (c) only could be relied upon, e.g., where the desertion had

not existed for two years or upwards . In the present case,

however, I find, as already indicated, that the desertion has

existed for more than two years . I also find that the defendant

in or about the end of the year 1936 refused to live with th e

plaintiff when she was willing to live with him . There is no plea

on the record and, in any event, no sufficient evidence to prove

that the defendant is now willing to have his wife live with him .

Under such circumstances I hold that the plaintiff is entitled to

alimony beyond a doubt under Order LXXA, r . 1 (a) as afore-
said, which has the force of a statute (see MARTIN, J .A. in the

Rousseau case, supra, at p. 385) without the necessity of proving
a sincere desire to renew cohabitation .
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April 23 ;
May 20.

I now come to deal with the question of the amount of alimony.

I think I have sufficient evidence before me as to the circum-

stances and means of both parties to make an order with libert y

to apply after a certain time. Having regard to such circum-

stances and means I order that until further order the defendan t

shall pay the plaintiff alimony at the rate of $60 per mont h

payable monthly with liberty to either party to apply to var y

this amount after the 1st day of November, 1941 . Permanent

alimony is payable from the date of the judgment. See Cromarty

v. Cromarty (1917), 38 O.L.R. 481 where Middleton, J . says

at pp. 486-7 :
"Permanent alimony" is claimed to run from the date of the writ of

summons—less any sums paid for interim alimony.

I can find nothing to justify this claim . Interim alimony has been

ordered, and this runs from the date of the writ (unless it has been other -

wise directed) until the judgment. Permanent alimony runs from the date

of the judgment . In England this is regulated by a rule . We have fol-

lowed the English practice.

Judgment for plaintiff.

BELLHOUSE v. MAH F. GORE .

Sale of goods—Goods insured by purchaser—Sale of goods set aside a s

fraudulent—Goods left in purchaser's possession pending sale—Goods

destroyed by fire—Right to insurance money .

Mah F. Gore acquired title to certain goods and machinery by bill of sale

from Paramount Knitting Mills and placed thereon a policy of fir e

insurance. Later one Belihouse suing on his own behalf and on behal f

of all other creditors of Paramount Knitting Mills, obtained judgmen t

setting aside the transfer to Gore as having been fraudulent . An order

was then made that subject to a prior interest of Gore in the amoun t

of $1,686 .79, the goods in question, pending sale, should be taken b y

Gore to a certain premises and kept there for all parties interested.

Shortly after the removal the premises and goods were burned, and th e

insurance moneys were paid over to Gore . An order was then mad e

compelling Gore to disclose on discovery the amount of insurance money s

received, and to account for the surplus of such moneys over and abov e

his own prior claim .

Held, on appeal, reversing the decision of FISHER, J., that at the time th e

insurance was effected there was no contractual or fiduciary relation
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J. of the 22nd of March, 1941, whereby it was ordered that th e
moneys received for insurance on the goods and chattels referred
to in the pleadings in this action and in the order of the 10th o f
January, 1941, should be available instead of the goods whic h
have been burned, and that the defendant should bring int o
Court all moneys received by him on account of insurance upon
said goods, and that said defendant should attend for discover y
and disclose the amount received. In 1938 the Paramount
Knitting Mills, owner of the plant and goods in question, sol d
out to one Harford, and in January, 1939, Harford sold to th e
defendant who went into possession and insured the plant an d
goods . In an action by one Bellhouse on behalf of himself an d
the other creditors of Paramount Knitting Mills, judgment wa s
given on the 10th of June, 1940, declaring said bills of sale null
and void as against the plaintiff and other creditors- of sai d
company. On the 15th of February, 1941, a fire broke out on
the premises in question and the said goods and chattels were
damaged .

The appeal was argued at Victoria on the 23rd of April, 1941 ,
before MACDOtiALD, C .J.B.C., McQtUA1IRIE, SLOAN, O' IIALLOR.Ati

and MCDONALD, M . A.

O'Dell, for appellant : In July, 1940, the learned trial judge
made an order giving Gore priority over all other creditors of
the company in the sum of $1,461 .79. When Gore had th e
property he insured it and paid the premiums himself. We
submit that the insurance is a matter between Gore and th e
insurance company, and the other parties to the action have no
interest in it whatever . The goods were in Gore's possession
under directions of the Court as custodian. He continued to
operate. As to his right to the insurance see Dalgleish v .

Buchanan (1854), 16 D. 332, at p. 338 ; Rayner v. Preston

(1881), 18 Ch. D . 1 ; Gillespie v . Miller, Son and Co . (1874) ,
1 R. 423 ; Phoenix Assurance Company v . Spooner, [1905] 2
K.B. 753 .

C. A .

	

between the respondent and appellant, nor did the appellant insure as

1941

	

the former's agent, or for his benefit, or intend to insure any interes t
regarded as belonging to the respondent .

BELLUOUS E
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APPEAL by defendant from that part of the order of FisnER,
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Murray, for respondent : Gore had priority against the credi -

tors for over $1,600 . The insurance extinguished Gore's loss

	

194 1

and the creditors are entitled to the balance : see Castella'in V . BEZrxousE
Preston (1883), 49 L .T . 29, at p. 33 ; Halsbury's Laws of

	

v .

England, 2nd Ed., Vol . 1, p . 751, sec . 1234 ; Wyman's Laws of
14 F.GoRE

Insurance, 79-80 ; Keefer v . The Phcenix Insurance Co . of

Hartford (1901), 31 S .C .R. 144 ; Macdonald v . McCall (1887) ,

7 C.L.T. Occ . X. 83 ; In re McRea . Norden v. McRea (1886) ,

32 Ch. D. 613, at p. 615 .
O'Dell, replied .

Cur. adv. vult .

20th May, 1941 .

MACDONALD, C.J.B.C. : I would allow the appeal for the

reasons given by McDoNALD, J.

MCQTTARRIE, J.A . : I agree that the appeal should be allowed .

SLOAN, J.A. : I would allow the appeal for the reasons give n

by my brother McDONALD .

O'HALLORAN, J .A . : I would allow the appeal for the reasons
given by my learned brother MCDONALD .

MCDONALD, J.A. : The appellant had by bill of sale acquire d
title to certain goods and machinery and thereupon placed thereo n
a policy of fire insurance, the amount of which is not disclosed .
Later the respondent, suing on behalf of himself and all othe r
creditors of Paramount Knitting Mills, succeeded before FzshER,

J. in setting aside the transfer to the appellant as having been
fraudulent . In the working out of this judgment various order s
were made, one effect of which was that subject to an interest o f
the appellant in the amount of $1,686.79, the goods in question,
pending sale, should be taken by the appellant to certain name d

premises and there kept for the benefit of all parties interested .
No order was made, nor does it appear that any discussion took
place as to insurance. Shortly after the removal of the goods to
the premises in question they were burned and under the policy
of insurance theretofore placed by the appellant as owner, the
insurance moneys were paid over to him. He declined and still
declines to disclose the amount so received, contending that these
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BELLHOUSE of the goods . Upon appellant taking this position a successful
v.

	

motion was made before FISHER, J. for an order compelling hi m
MAx F . GORE

to disclose on discovery the amount of insurance moneys received ,
McDonald, J .A .

and to account for the surplus of such moneys over and above
his own claim of $1,686 .79. From this last-mentioned order
this appeal is taken .

I am forced to the conclusion that the appellant should succee d
because I can discover no principle on which the respondent' s
judgment can be supported .

Admittedly, at the time when the insurance was effected ,
there was no contractual or fiduciary relation between th e
respondent and appellant, nor did appellant insure as the
former's agent, or for his benefit, or intend to insure any interes t
regarded as belonging to the respondent. No case has been cited
which holds that under such circumstances the respondent ha s
any claim to the insurance moneys, and the appellant's right a s
against the insurance company does not arise in this action . Such
cases as Rayner v . Preston (1881), 18 Ch. D. 1 ; Warwicker v.

Bretnall (1882), 23 Ch. D. 188, and Leeds v. Cheetham (1827) ,
1 Sim. 146, seem to be decisive against the respondent. The
Scotch cases cited by counsel agree with the English cases, bu t
I need not discuss them as the English cases are the clearer cut .

The respondent is forced to rely on cases in which the owner
of an interest has been held entitled to the benefit of insurance
effected by the owner of another interest, the policy covering
the entire property.

But in all these cases it will be found that not only did both

interests exist when the policy was taken out, but the perso n
who took out the policy did so with the intention of protectin g
the other 's interest, and so practically as his agent, his intention
being either expressed or readily to be inferred from their con-
tractual or fiduciary relationship. In Keefer v . The Phoenix
Insurance Co . of Hartford (1900), 31 S .C.R. 144 there was a
contractual obligation to insure. In other cases such as Waters

v. Assurance Co . (1856), 5 El . & Bl . 870 there was a quasi-

fiduciary relation of bailor and bailee at the time the policy wa s

C . A .

	

moneys are his own, received by him pursuant to a policy place d
1941

	

for his own sole benefit at a time when he was de facto the owner



LVI.]

	

BRITISH COLUMBIA REPORTS .

	

459

effected. Insurance taken out by a mortgagee is affected by the C . A .

fact that a mortgagee has the right to insure at the mortgagor ' s 194 1

expense, so naturally the latter is entitled to the benefit of the BErLHOUS E

insurance, once the mortgage is satisfied . If the insurance in

	

V.
MAH F . GORE

this case had been effected after the judgment establishing the
respondent's interest, the matter might be doubtful. But the M °nonaia, J .A.

mere fact that both parties have an interest in the same propert y
is not in itself decisive, as shown by Leeds v. Cheetham, supra.

In this case there was also the added factor that before the
goods were destroyed ErsnER, J. had ordered the appellant t o

deliver them to and retain them on the premises of a third party ,
pending sale. I doubt whether this order made him a custodian
or imposed any duty other than to leave the goods unmolested ,
but even if it had made him a custodian, I think this would not
be material . If this order had imposed on him a duty to insur e
as custodian, then conceivably he might be estopped from deny-

ing that the insurance effected was not that which his dut y
required. But it seems to me clear that on no view of the fact s
here did he have any duty to insure .

The result of the judgment appealed from is to allow th e
respondent, who could have insured his own interest but was to o

careless of his own good to do so, to take the benefit of th e
appellant's diligence, in a matter in which the appellant owe d
him no duty, and to which the respondent was at the materia l
time a complete stranger. I do not think such a result can b e
justified, and I would allow the appeal with costs .

Appeal allowed.

Solicitor for appellant : M. B. O'Dell .

Solicitor for respondent : Whitley Murray .
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TERRY v. VANCOUVER MOTORS U DRIVE LIMITE D
AND WALKER.

MORROW ET AL. v . VANCOUVER MOTORS U DRIVE

LIMITED AND WALKER .

Automobile—Negligence of driver—Statutory liability of owner—"Consen t
express or implied" to driver's possession—Driver- acquires car throug h
false representation—R.S.B .C . 1936, Cap. 195, Sec. VIA .

The plaintiffs were injured owing to the negligence of the defendant Walke r

when driving an automobile which he had rented from the defendan t

company . Walker rented a car from the defendant company, but h e

brought it back owing to engine trouble a few hours later and another

car was given to him in substitution . He had no driver's licence, and

was given the first car by falsely representing that he was one Hindle ,

whose licence he had in his possession and in whose name he signed th e

rental contract . On bringing the car back, the company's employee

then on duty (not the same employee who carried out the origina l

transaction) looked up the hire contract and asked Walker if his name

was Hindle, to which Walker replied "Yes ." The employee, being the n

satisfied as to Walker's identity, delivered him the second car .

Held, that possession of the car which injured the plaintiffs had bee n

acquired by Walker with the "consent express or implied" of th e

defendant company within the meaning of section 74A of the Motor -

vehicle Act, and this is so even if the proper view was that in determin-

ing this question the original transaction between Walker and th e

company, as well as the second transaction, must be examined .

ACTIONS for damages resulting from the alleged negligence
of the defendant Walker in driving an automobile rented by

him from the defendant Vancouver Motors U Drive Limited .

The facts are set out in the reasons for judgment . Tried by

MURPHY, J. at Vancouver on the 18th of June, 1941 .

Bull, K.C., for plaintiff Terry .

G. Roy Long, for plaintiff Morrow .

L. St . M . Du Moulin, and D. McK. Brown, for Vancouver

Motors U Drive Limited .
Cur. adv. vult .

24th June, 1941 .

Mummy, J . : I find that the accident was caused by the sole

negligence of the defendant Walker .

460
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June 18, 24 .
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In the Terry case I assess damages of plaintiff at $1,242.50 .

	

s. C.

There will be judgment for that amount and costs against

	

194 1

Walker .

In the Morrow case I assess the damages of the male plaintiff VANCOUVER

at $2,783 .33. The female plaintiff suffered serious injuries . In MOTOR S

addition she has a very disfiguring scar on her forehead . This U Dm.

scar will probably in time lose its present angry red appearance MORRO W

but it will remain a permanent disfigurement. I assess her

	

v.

damages at $4,000 .

	

THE SAME

There will be judgment against defendant Walker for these
atur

P
ny, J.

amounts and costs.

There remains the question of the liability of the defendant

Vancouver Motors U Drive Limited, hereinafter referred to a s

the company. The relevant facts are not in dispute and are as

follow :

In the early part of this year defendant Walker was a membe r

of the Air Force. He did not have a licence to drive a motor -

car . James G. Hindle was also a member of the Air Force an d

had a driver's licence . On or about February 5th, 1941, Walker

in some way got possession of Hindle's driver's licence, probabl y

by theft .
The company operates the business of renting cars to indi-

viduals to be driven by the individuals to whom they are rented .

On February 5th, 1941, at about 3 o'clock in the afternoon ,

Walker went to the company's business premises and asked t o

rent a car. He saw Jardine, a company service man, who had

authority to rent cars on behalf of the company . Jardine asked

him his name and he replied "J . G. Hindle . " Jardine asked

for his driver's licence and he produced the licence in the nam e

of Hindle of which he had got possession . Jardine then made

out the usual rental contract used by the company and ha d

Walker sign it . Walker signed "J. G. Hindle ." Jardine com-
pared the signature on the driver's licence with the signature t o
the contract and they looked alike to him . He then asked

Walker if he (Walker) had ever rented a car from the compan y

before . Walker replied that he had . Jardine checked up the

index to the company 's contracts and found that a car had pre-
viously been rented from the company by J. G. Hindle. He

TERRY
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thereupon took a deposit of $10 from Walker and delivered t o
him a company car with licence No. 91-006 which Walker drov e
away. The company conducts an extensive business and has a
number of employees who work in shifts, as the company operate s
on a day and night basis, and who have authority to rent th e
company's ears. Tkatch is another of such employees . He was
on duty at the company's business premises in the early mornin g
of February 6th . About 1 o'clock a .m. Walker drove the car he
had rented—licence No. 91-006—into the company's premise s
and reported to an employee of the company that the car was
giving him mechanical trouble and asked for a better one . The
rule of the company is that if a hirer has mechanical troubl e
with a car which he has hired from the company and brings it in
and requests that he be given another car this is done unless th e
mechanical trouble has been caused by some act of the hirer . The
employee, who apparently had not authority to deal with th e
matter himself, reported Walker's request to Tkatch, who did
have such authority . The latter then looked up the hire contract ,
which Walker had signed in the name of Ilindle, and went out
of the office to see what car had come in, after sending the report -
ing employee upstairs to get another car . He saw that the car
which had come in bore licence No . 91-006 . He asked Walker
if his name was Hindle and Walker replied "Yes." Walker
wore an Air Force uniform and Tkatch observed that the addres s
on the card in the company's records recording the rental t o
Walker of car licence No . 91-006 was Jericho Beach . In the
meantime another ear, a Ford Mercury, the property of th e
company, was brought down from the floor above . Tkatch,
according to the custom prevailing in the company's business ,
altered the contract for ear No. 91-006 by putting in the licenc e
number of the Ford Mercury car which he then delivered t o
Walker who drove away with it . Walker was driving this For d
Mercury when he injured the plaintiffs .

Section 74A of the Motor-vehicle Act provides, inter cilia, that :
Every person driving or operating the motor-vehicle who acquired pos-

session of it with the consent, express or implied, of the owner of the motor-

vehicle, shall be deemed to be the agent or servant of that owner and to b e

employed as such, and shall be deemed to be driving and operating th e

motor-vehicle in the course of his employment ; . . .
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Plaintiff's counsel in each of the cases at Bar contend that the
company is liable for Walker's negligence under this provision .
Company 's counsel argues on the facts as set out that Walker
did not acquire possession of the Ford Mercury car with th e

consent, express or implied, of the company . In my opinion, in

construing this section, no assistance can be obtained by con-
sidering decisions which deal with questions of contract or n o
contract or voidable contracts and contracts void ab i.nitio or cases
dealing with whether or not title to property has passed . Such

consideration in my view merely tends to befog the real issue.

Since the facts are not in dispute that issue in my opinion can

be summed up in a single question, viz . : Did Tkatch, when h e
delivered the Ford Mercury car to Walker, consent that Walke r
should have possession of it? The answer involves an enquir y

into the state of Tkatch's mind at the time of the transaction .

It was his duty under rules governing the conduct of the com-
pany's business to give the hirer of a company car, who brough t
it in complaining of mechanical trouble, another car in good
condition, subject only to two provisoes (a) that the mechanica l
trouble in the rented ear had not been caused by any act of th e

hirer and (b) that Tkatch must be satisfied that the person bring-
ing in the ear complained of was the identical person who ha d
rented the car from the company. These were the only two con-
siderations which Tkatch had to keep in mind when deciding
whether or not he would give Walker another ear in substitution
for car licence No. 91-006. His evidence shows that he was
satisfied as to proviso (a) for he raises no question about it i n
his testimony . It does not enter into the matter since nothin g
bearing upon it appears in evidence . Proviso (b) was in fac t

fulfilled for there can be no question on the evidence that Walke r

who received from Tkatch the Ford Mercury car was the identica l

person who had rented car licence No . 91-006 from Jardine on

the previous afternoon . This being so Tkateh's mind went alon g

with his act in delivering to Walker the Ford Mercury ear an d

assented to it . He was merely carrying out his duty as a n

employee of the company . It is true he would not have delivere d
the Ford Mercury car to Walker had he known of the deception
which Walker had practised on Jardine but it was no part of

s. c .

194 1

TERRY
V .

VANCOUVER
MOTOR S
U DRIVE

LTD .

MORROW
V .

THE SAME

Murphy, J .
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Tkatch's duty to consider whether or not Walker had a driver' s

licence. That was a matter to be passed upon by the company 's

service man Jardine who rented to Walker car licence No .

91-006 . Tkatch 's mind, therefore, would never advert to th e
question when he was deciding whether or not to give Walker th e
Ford Mercury car. The contention of company's counsel could
only be sound if some person other than Walker had brought in

car licence No . 91-006 and represented to Tkatch that he wa s

the person who had hired it from the company . It follows that

in my opinion the company is liable for the consequences o f

Walker's negligence. But if it be said that this is too narrow

a view and that the transaction between Jardine and Walker

must also be examined, my opinion is that the company would

still be liable. Such an examination likewise involves an enquiry

into Jardine's state of mind when he delivered possession of car

licence No. 91-006 to Walker. Did his mind go along with the

act and assent to it ? I hold that it did . Jardine intended to

give possession of car licence No. 91-006 to the individual with

whom he was dealing. That individual was Walker and he did

deliver possession to Walker . True he would not have done so

but for his mistaken belief caused by Walker 's fraudulent mis-

representation that Walker had a driver's licence . Nevertheles s

his consent to Walker's possession of car licence No . 91-006 was

an existent fact at the time he handed it over to Walker . His

mind went along with his act in delivering possession of ca r

licence No . 91-006 to Walker and assented to that act . Section

74A makes the liability of the owner of a motor-vehicle dependen t

upon possession by the wrong-doer with the consent, expresse d

or implied, of the owner simpliciter . To give effect to the argu-

ment on behalf of the company on this phase it would in m y

opinion be necessary to introduce into section 74A of the Motor -

vehicle Act after the words "with the consent, express or implied ,

of the owner of the motor-vehicle " some such phrase as "unles s

such consent is obtained by fraudulent misrepresentation . "

I give judgment in each case for the amounts and in favour

of the parties hereinbefore set out with costs against the defend -

ant company as well as against defendant Walker.

Judgment for plaintiffs.
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Z1V RE WILLIAM STEWART HERRON, DECEASED .

Testator's Family Maintenance Act—Petition by daughter of deceased—
Testator's domicil in Alberto—Shares in mining companies in Britis h
Columbia—No claim for specific relief in petition—"Mobilia" rule —
"Lex domieilii"—Service of petitions-Rule 130—R .S.B .C. 1936, Cap . 285 .

The testator died domiciled in the Province of Alberta . He left a large

estate, including 1,000 shares of Pioneer Gold Mines of B .C . Limited

(N.P .L.), a company having its head office in British Columbia, and a

block of shares in Antler Gold Mines Limited, a Dominion company

holding 26 leases on Antler Creek in British Columbia . By his will

his widow (his second wife) took an annuity of $3,000 ; a grandson a

legacy of $5,000, and his two sons (by his second wife) the residue o f

the estate. The testator included in his will a "request" that his wido w

should bequeath $1,000 to the petitioner herein . The petitioner, th e

daughter of the testator, sole surviving issue of the testator's first wife ,

and a resident of California, filed a petition in British Columbia unde r

the Testator's Family Maintenance Act for relief. The testator appointed

one Fred Whittaker, his wife and two sons as executors under his will .

The petitioner obtained an order in the Supreme Court that notice of

the hearing upon Fred Whittaker and upon the widow as executors of

deceased should be good and sufficient service upon the personal repre-

sentatives of the deceased, and they were duly served. The style of

cause in the petition concludes "and in the matter of a claim by Laur a

Elsie Elliott under the said Act for maintenance." In the body of the

petition paragraphs 1 to 22 inclusive contain a recital of the facts an d

immediately following paragraph 22 are the words "Wherefore you r

petitioner as in duty bound will ever pray." No claim for specific relief

nor for any relief is made . It was held on the hearing of the petition

that the omission was fatal, and it was further held that the "mobili a
sequuntur personam" doctrine applied, that the Court had no jurisdic-

tion to entertain the petition, and even if it had, the testator having

had at his death an Alberta domicil, this Court would not make a n

order in favour of the petitioner against movables.
Held, on appeal, affirming the decision of MANSON, .7 ., that the "mobilia "

rule applies and the learned judge below reached the right conclusio n

upon the merits.

Held, further, that the petition fails for the reason that the parties con-

cerned in the application were not served with the notice of the hearing .

Reliance was placed on an order of the Court that the notice of th e

hearing served on two of the executors should be good service upon the
personal representatives of the deceased under rule 130. This rule wa s

not intended to cover a case where the rights of the beneficiarie s

inter se are to be affected by any order which might be made . The rul e

does not apply to the two sons and the grandson, who had no notic e

of the hearing.

30
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IN RE
HERRON ,

DECEASED

APPEAL by the petitioner from the decision of M Axsox, J . of
the 16th of December, 1940, dismissing her petition under th e
Testator's Family Maintenance Act . Her father, William S .
Herron, in his lifetime was domiciled in the Province of Alberta
and died on the 21st of July, 1939 . The petitioner is his
daughter by his first wife . He left a large estate . By his will he

left the estate to his second wife, one grandson and two sons, with
a request to his wife that if he predeceased her, she shoul d
bequeath $1,000 each to the petitioner and his step-daughter .
Letters probate were issued in Calgary, Alberta, in February,
1940. The letters have not been resealed in this Province no r
have ancillary letters been granted in this jurisdiction . The
petitioner is a resident of California . Leave was granted to serve
the petition and affidavit in support upon Fred Whittaker, on e
of the executors in Calgary. The net value of the estate was
$251,000. Part of the estate, namely 1,000 shares of Pioneer
Gold Mines of B.C. Limited, of the value of over $2,000, i s
situate in the Province of British Columbia within this jurisdic-

tion, also a block of shares of the Antler Gold Mines Limited, a
Dominion company holding 26 placer leases on Antler Creek i n
British Columbia .

The appeal was argued at Vancouver on the 2nd of April ,
1941, before MACDONALD, C.J.B.C., McQCAREIE, SLOA` ,
O'II&LLoxAN and McDoNALD, M .A .

J. A . Machines, for appellant .

Locke, K .C . . for respondent executors, Fred Whittaker an d
Mrs. Herron : I am acting for two of the executors who wer e

served . There were four executors, the two others being the son s
of deceased . These two executors claim there is no jurisdiction i n
British Columbia to deal with the estate. That is all we say, a s
we do not want to submit to the jurisdiction of the Court .

Machines : The omission from the petition of any prayer fo r
specific relief is not fatal to the petition . The Act becomes opera-

tive on the death of a testator, and the remedy is in the dis-
cretion of the Court . The applicant need not specify the relie f
desired . In any event, the omission is an irregularity that i s
subject to amendment . The head office of the Pioneer Company
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is in British Columbia . It was held there was no jurisdiction
because deceased was domiciled in Alberta, that the only asset
here is mining stock, which was governed by the law of the

domicil, the stock being movable property : see In re Rattenbury

Estate and Testator 's Family Maintenance Act (1936), 51 B.C.
321 ; Re Butchart, Butchart v. Butchart, [1932] N.Z.L.R. 125 ,

at p . 131 . The Legislature by statutory enactment has abrogate d
the common law with regard to stock in the Succession Duty Ac t
and the Companies Act. By these statutes the so-called movabl e

property is brought tinder regulation of local law and the Testa-
tor's Family Maintenance Act must apply in the same way as

immovables : see New York Breweries Company v . Attorney-

General, [1899] A.C . 62 ; Munt v . Findlay (1905), 25 N.Z.L.R .
488 ; Re Found, Found v. Semmens, [1924] S.A.S.R . 236 . As
the shares in question can be effectively dealt with only at Van-

couver, the only situs or location of the shares is at Vancouver .

There is, therefore, jurisdiction to entertain the petition . The
appearance of the respondent herein constitutes a submission
to the jurisdiction that any order made herein will be binding

upon them : see Norris v . Chambers (1861), 3 De G. F. & J .

583 ; McLaren v. Ryan (1878), 36 U.C.Q.B. 307 ; Buenos

Ayres and Ensenada Port Railway Co. v. Northern Railway Co .

of Buenos Ayres (1877), 2 Q .B.D. 210 ; Deschamps v . Miller,

[1908] 1 Ch. 856 ; Guiard v. De Clermont & Donner, [1914]
3 K.B. 145 ; Harris v . Taylor, [1915] 2 K.B. 580 ; Pope v.

Pope (1940), 55 B.C . 27.
Cur. adv. volt .

20th May, 1941 .

MACDONALD, C.J.B.C . : I would dismiss the appeal.

MCQUAmuE, J.A . : I agree that the appeal should be dismissed.

S. LOAN, J.A. : I agree in dismissing the appeal.

O'IIALLoRAN, J.A . : Review of the authorities cited by counsel
for the appellant does not satisfy me that there is jurisdiction to
entertain the petition . I would dismiss the appeal .

MCDONALD, J .A . : The deceased died domiciled in the Prov-
ince of Alberta where probate of his will was granted. By the
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will his widow took an annuity of $3,000; a grandson a legacy
1941

	

of $5,000 and his two sons resident in Alberta the residue. The

I RE

	

estate amounted to some $250,000. A daughter resident in
HERRON, California, Mrs. Laura E. Elliott, who received nothing under

DECEASED
the will except that the widow had been requested to make he r

McDonald, J.A. a gift of $1,000, filed a petition under the Testator's Family
Maintenance Act for relief. This petition was dismissed by
Maxsox. J., on the ground that there was no jurisdiction t o
entertain it . This appeal is from that decision .

Counsel for the appellant bases his argument upon the ground
that the property of the deceased included 1,000 shares of Pionee r
Gold Mines of B .C. Limited, a company having its head offic e
in British Columbia, and contends that the mobilia sequuntur

personam rule does not apply. He founded his argument upon
the decision in In re Rattenbury Estate and Testator's Family

Maintenance Act (1936), 51 B .C. 321, wherein ROBERTSON, J. ,
applying the decision of the New Zealand Court of Appeal i n
Re Butchart, But'chart v. Butchart, [1932] N .Z.L.R. 125 held
that though the testator had been domiciled outside the Provinc e
nevertheless there was jurisdiction to hear the application under

the Act for the reason that the testator was possessed of rea l
property within the Province. In the present case counsel wishe s
to go a step farther and would have us hold that because the head
office of the Pioneer Company is within this Province jurisdic-
tion lies in our Courts to deal with this petition . His chief
argument in this connection is that our Administration Act

abolishes the distinction between realty and personalty and tha t
hence the decision in In re Rattenbury Estate and Testator ' s
Family Maintenance Act may be made to apply to the present
case . I think this contention cannot be sustained . The Admin-
istration Act has no such effect, in any event not for the purpose
which we are now considering. The mob ilia rule still applies an d
the decision in Provincial Treasurer of Alberta v. Kerr, [1933]
A.C. 710 relied upon by counsel does not, I think, assist him for
it affirms the rule for determining succession of property. I
think, therefore, the learned judge below reached the right con-
clusion upon the merits .

I have dealt with the merits because the matter is of some
importance, though in any event I think the petitioner is out of
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Court for the reason that the parties concerned in the applica-

	

C . A.

tion were not served with notice of the hearing . Appellant relies 194 1

upon an order made in the Supreme Court to the effect that
IN RE

notice of the hearing upon Fred Whittaker and Edith Isabel EEBBO
SED
N,

DECE A
Herron (the widow) as executors of the deceased should b e

good and sufficient service upon the personal representatives of McDonald, a .A .

the said deceased . No other service was attempted and th e

order is said to have been made under rule 130 . This rule in
my opinion was never intended to cover such a case as this
but only a case where the personal representative is concerne d

in conserving the assets of the estate as a whole, as for instanc e

in pursuing or defending a foreclosure action . It was not

intended to cover a case where the rights of the beneficiarie s

inter se are to be affected by any order which might be made .
Probably in this case service on the widow although in he r
representative capacity would be held to be sufficient to bind he r
also in her personal capacity inasmuch as she had actual notic e
of the hearing. In my opinion, however, this does not apply
to the two sons or the grandson who had no notice of the hearing

whatsoever . For these reasons I would dismiss the appea l

with costs here and below .
Appeal dismissed.

Solicitor for appellant : E. J. Grant .

Solicitors for respondents : Locke, Lane, Nicholson c~

Sheppard.

IN RE REMBLER PAUL, DECEASED . THE ROYAL
TRUST COMPANY v . ROWBOTHAM ET AL .

Will—Construction of—Vesting—Disposition of the residue of the estate .

By paragraphs 3 and 4 of his will the testator made a gift absolute of realt y

to his grand-daughter, Susan IcAinsh Paul . Paragraph 6 directs th e

trustee "subject to the aforesaid provisions" to convert the whole of th e

testator's estate into money and invest same. Paragraphs 7, 8 and 9

provide for bequests of life annuities to six persons . Paragraph 12
reads "Subject to the other provisions of these presents, I give devis e

and bequeath all the residue of my estate, real and personal, to the said

S . C.
In Chambers

194 1

June 20 ;
Sept. 4 .
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a codicil reads In case of the death without issue of Susan the annuit y
ET AL

.

.
of each of my four grandsons mentioned in clause 9 of my said will shal l

be increased to $1,000 a year as long as lie shall live." Susan was seve n

years of age when the testator died and was 30 years of age on July

31st, 1939. She is a widow and has two infant children . Of the si x

annuitants, three of the grandsons only are living .

Held, that the question arises as to the effect of the language used by th e
testator in paragraph 12 . A gift absolute of realty was made to Susan

by paragraphs 3 and 4 upon her attaining 30 years of age . It is clear that

the testator intended to deal with the residue of his estate in a manner

different from that in which he had dealt with the realty . Paragraph s

12 and 14 of the will and paragraph 2 of the codicil negative the possi-

bility of the residue vesting in possession in Susan until the last of the

annuitants shall have died and until she shall have attained the ag e

of 30 years . Only if she survives the annuitants, having attained the

age of 30 years, shall- she have the corpus, and then only a life estate

therein .

ORIGINATING SUMMONS to construe the will of the late

Rembler Paul . The facts are set out in the reasons for judgment .
Heard by MANSON, J. in Chambers at Vancouver on the 20th
of June, 1941 .

A . Bruce Robertson, for The Royal Trust Company.
Norris, K.C., for Kelowna General Hospital and three

annuitants .
G . Roy Long, for Mrs. Rowbotham .
Gill, for the Official Guardian.

Cur. adv. volt .

4th September, 1941 .

MANson, J. : Originating summons to construe portions o f

the will of the late Rembler Paul . Will dated 15th July, 1916,
codicil 9th September, 1916. Date of death 18th November,
1916. Probate to The Royal Trust Company, the executor and

trustee named in the will, issued out of this Court 31s t

October, 1917 .

S. C .

	

Susan . My trustee shall pay the income from the same to her fro m
In Chambers

	

the time that she is of age, but shall not hand over the principal unti l

1941

	

all the annuitants herein mentioned have died and she is thirty year s

of age." Paragraph 14 reads "In order that the said Susan may receive
IN RE PAUL,

	

any of the benefits herein, she must use the Christian name of Susa n
DECEASED .

	

and the surname of Paul ; and if she shall at any time make her home

THE ROYAL

	

in the United States of America, her income hereunder shall be suspende d
TRUST Co .

	

while she does so ; but this shall not prevent her travelling in that
v .

	

country, or being temporarily there for any purpose ." Paragraph 2 of
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Paragraph 1 of the will—a devise and bequest of all the

	

S. C .
In Chamber s

testator's. real and personal estate to the trustee upon trust "for

	

194 1

the following uses and purposes . "
Paragraph 4 provides that the trustee shall hold a specified Ix RE PAUL,

DECEASED.

E
of the annual sum of $100 on its apkeep in perpetuity nd for

TR ROYA L
TRUST CO.

the setting aside by the trustee before finally dividing the estate

	

v.

of a capital sum to take care of the aforementioned annual
RowET

AL
AM

expenditure.

	

Manson,

	

J.

Paragraph 6 directs the trustee "subject to the aforesaid pro-

visions" to convert the whole of the testator's estate into money

and invest the same .
Paragraphs 7, 8 and 9 provide for bequests of life annuitie s

to six persons .
Paragraph 12 reads as follows :

12 . Subject to the other provisions of these presents I give, devise, an d

bequeath all the residue of my estate, real and personal, to the said Susan

McAinsh Paul . My trustee shall pay the income from the same to her from

the time that she is of age, but shall not hand over the principal until all

the annuitants herein mentioned have died, and she is thirty years of age .

Paragraph 14 reads as follows :
14. In order that the said Susan McAinsh Paul may receive any of the

benefits herein, she must use the Christian name of Susan and the surname

of Paul ; and if she shall at any time make her home in the United State s

of America her income hereunder shall be suspended while she does so ; but

this shall not prevent her travelling in that country, or being temporaril y

there for any purpose .

Paragraph 15 reads as follows :
15. Should Susan McAinsh Paul die leaving issue, her issue shall receive

all the benefits under these presents which she would have had if alive, an d

she may distribute these benefits as she pleases among her issue by will .

Should the said Susan McAinsh Paul die without leaving issue, the Genera l

Hospital at Kelowna shall receive all the benefits, and all the estate rea l

and personal, which she would have received hereunder if alive.

Paragraph 2 of the codicil reads as follows :
2. In case of the death without issue of Susan McAinsh Paul, the annuit y

of each of my four grandsons mentioned in clause 9 of my said will shall b e

increased to One thousand dollars ( $1,000) a year as long as he shall live .

The annuitants named in paragraphs 7 and S are dead . Of
the four annuitants (grandsons) named in paragraph 9 one,
Robert, is dead. Susan McAinsh Rowbotham (nee Paul) is a
widow with two infant children aged 6 and 7 respectively . She

and her two children are citizens of the United States of Americ a

parcel of land as a family burying-ground, for the expenditure
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and are said by counsel to be residing in that country . Mrs.ambers

1941

	

Rowbotham was seven years of age at the time of the death of
	 the testator and attained 30 years of age on 31st July, 1939 .
IN BE PAUL
DECE

	

In t1 ager v. Beaudry,

	

~[1920] A.C . 1010, at 1014, Lord Buck -
master

-

THE ROYAL
master observed that :

TRus TR Co .

	

the only safe method of determining what was the real intentio n
v,

	

of a testator is to give the fair and literal meaning to the actual languag e
ROWBOTHAM of the will .

ET AL.
And in In re Browne, [1934] S .C.R. 324, at 328, Rinfret, J. ,

Manson, s- speaking for the Court, said at pp. 330-1 :
. . . the golden rule, the fundamental principle whereby the Court s

must be guided in the interpretation of testamentary documents, is tha t

effect must be given to the testator's intention ascertainable from th e
expressed language of the instrument . So far as possible, the will itsel f
must speak . If, after consideration of the language used, in the particula r

passage immediately under examination and consistently with the context
of the document, the intention remains doubtful, then resort may be had t o
certain rules which have been generally adopted .

The above decision was reversed in the Privy Council sub
nom. Browne v. Moody, [1936] A .C. 635, but, a one would
expect, the above-quoted passage was approved--vide Lor d
llc M- illan at p . 644. In Comiskey v . Bowring-Ilanbury, [1905 ]
A.C. 84, at 88, the Earl of Halsbury, L .C., after examining the
words of the will and giving to them their ordinary meaning ,
observed :

That, to my mind, is the meaning of the language. I do not stop to bring

in any rules of law or canons of construction . I look at the words merel y

as they stand in the will, and I think the natural and ordinary meaning o f
those words is what I have suggested .

The substance of what has been said in the passages above quote d
has been said times without number by learned judges . It is
only when a testator's words do not bear a clear meaning, when
they are ambiguous or when there are inescapable contradiction s
that recourse must be had to rules of law or canons of construction .

In Jspden v. Seddon (1875), 10 Chy. App. 394, at 397n ,
Sir G. Jessel, II .R_, reiterated a fundamental rule which applie s
in the construction of all instruments . IIe used this language :

I think it is the duty of a judge to ascertain the construction of the

instrument before him, and not to refer to the construction put by anothe r

judge upon an instrument, perhaps similar, but not the same .

Middleton, J .A ., in Re Walker (1925), 56 O.L.R. 517, at 52 2

prefaced his quotation of the words of Sir G . Jessel, M. P. ., above
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quoted with this very useful and sound observation, a particu-

	

S. C .
In Chamber s

larly useful observation when examining decisions upon the

	

194 1
construction of wills :

Speaking generally, no aid can be derived from reported decisions which Iry RE PAUL,

do not establish a principle but simply seek to apply an established principle DECEASED.

to a particular document.

	

THE ROYAL

The unfortunate results that ensue when the aforementioned TRUST Co.

principles are departed from are well illustrated by Middleton, RDWBOTHAaI

J. in Re Walker, supra, at p. 523 .

	

ET AL .

It is profitable to bear in mind also another general principle Manson, a.

enunciated by Lord Selborne, L .C., in Pearks v . Moseley (1880) ,
5 App. Cas. 714, at 719 in these words :

It is better to effectuate than to destroy the intention ,

or, as was said by Joyce, J ., in In re Sanford . Sanford v . San-

ford, [1901] 1 Ch. 939, at 944 :
There is not wanting authority to show that in case of obscurity o r

ambiguity, even when the question is one of invalidity on the ground o f

remoteness, repugnancy, or the like, weight may be given to the consideration

that it is better to effectuate than to frustrate the testator's intention .

Question arises as to the effect of the language used by th e

testator in paragraph 12 . A gift absolute of realty was made to
Susan by paragraphs 3 and 4 upon her attaining 30 years of age .
It is clear beyond argument that the testator intended to dea l

with the residue of his estate in a manner different from that i n

which he had dealt with the realty mentioned in paragraphs 3

and 4 .
Having made a clear and absolute provision for Susan in prio r

paragraphs of his will he said in effect in paragraph 12 :
Now, as to the residue, upon certain contingencies and subject to certai n

limitations Susan shall have it .

There is neither occasion nor justification for the deletion by
the Court of the words "Subject to the other provisions of thes e
presents" contained in paragraph 12 . To delete the words would
be to ignore an explicit limitation by the testator on his disposi-
tion of the residue of his estate .

Paragraph 4 speaks of the "final dividing" of the estate .
There can be no "final dividing" of the estate if under para-
graph 12 there be an absolute gift of the residue to a single
beneficiary . The phrase suggests that the testator had in con-
templation the division of the residue among the children of
Susan—overlooking the fact that he was providing that the
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D1residue should go to the Kelowna General Hospital if Susa n
should die without issue . The phrase is not consistent with a
construction of the language of paragraph 12 as an absolute gift .

c C EASED
. PAUL,

	

The provisions of paragraph

	

~ 12 negative the possibility ofD
the residue vesting in possession in Susan until the last of th e

TIZE ROYA L
TRUST Co . annuitants shall have died and until she shall have attained th e

RowBOTHAM age of 30 years. Susan may not outlive the annuitants and i n
Er AL . that event the corpus of the residue will not vest in possession i n

ma., J. her. So, too, she might not have lived to attain 30 years of age ,
in which event there would have been no vesting in her, eve n

though the annuitants had predeceased her.

The provisions of paragraph 14 indicate that the testator di d
not intend an unconditional and absolute gift to Susan . The
paragraph is probably inoperative as against the direction to th e
trustee in paragraph 3 to convey to Susan when she attains age

30 certain specifically enumerated parcels of land but, be that as

it may. the provisions none the less do suggest that the testato r

did not con << .nplate that Susan should take an absolute estate .

In parag raph 15 two contingencies are dealt with, the death
of Susan leaving issue and the death of Susan leaving no issue .
In dealing with each contingency the testator uses significantl y
the word "benefits, " not the phrase, "the residue of my estate . "

He obviously had in mind that he was not making an absolute
gift of the residue to her but only a gift subject to limitations
and contingencies . The use of the word "benefits" is consisten t
with the provisions of paragraphs 12 and 14. If Susan die
leaving issue the paragraph provides that her issue will receiv e

the benefits "which she would have had if alive ." The phrase ,

"which she would have had if alive" can only mean those benefit s
which will have accrued to her prior to her death . The gift over
is in favour of her issue with power to her to distribute th e
benefits referred to among her issue as she pleases . The limita-
tion of the gift over to the issue negatives the suggestion that a
gift absolute was intended in the first instance . The paragraph

further provides that if Susan die without issue the gift over o f
the benefits shall go to the General Hospital at Kelowna, that i s

to the Kelowna Hospital Society, a society incorporated in 1906

under the Benevolent Societies Act, R .S.B.C . 1897, Cap. 13 .
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That society owned and operated, at the time of the making of
In ChCben s

the will, and still owns and operates the only General Hospital

	

194 1
at the city of Kelowna .

Some two months after the execution of the will the testator INRE PA
ECEASED

UL ,
D .

executed a codicil thereto . Paragraph 2 of the codicil is incon-
sistent with an intent on the part of the testator to make an abso-

T
TRUST

RO
Co

AY
.
L

lute gift of the residue to Susan .

	

ROWBOTHAM
We have not here a case of giving and attempting to withhold, ET AL.

of conferring an absolute estate upon the donee and attempting Manson, J .

in certain circumstances to resume ownership, nor yet of givin g

and attempting to dispose of what may remain in the hands of

the donee at death . The testator has done no more than to giv e
contingently and not even then absolutely. The "other provision s
of these presents " are conditions precedent to the gift of the
residue to Susan and these conditions include the stipulation that
she is not to have the corpus of the residue until all the annuitant s

have died and she has attained age 30 . Only if she survives the
annuitants having attained age 30 shall she have the corpus, and

then only a life estate therein . It is unnecessary to discuss wha t
the result would have been had the words "Subject to the othe r
provisions of these presents" been omitted from paragraph 12 .

They have not been omitted. They must be given effect—the

Court effectuates rather than frustrates.
The twelve questions in the submission have been sufficiently

answered in the foregoing. An answer seriatim is unnecessary.
Costs to all parties out of the estate.

Order accordingly .

REX v. MoMYN .

Natural Products Marketing (British Columbia) Act—Scheme to control
marketing vegetables—Order of B.C. Coast Vegetable Marketing Boar d
—Transporting potatoes without a licence—R .S .B .C. 1936, Cap. 165 ,
Sec . 4 .

On the morning of the 5th of March, 1941, the accused left his farm on Lul u

Island in his car, and when near the corner of Parker and Venable s

Streets, in the city of Vancouver, he was stopped by two inspectors of

the B .C . Coast Vegetable Marketing Board, who asked him to open the

C . A .

194 1

Sept . 10,
11, 23 .
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rear compartment of his car, which was locked. Accused stated he di d

1941

	

not have the key to the lock, and it was decided that he with th e
inspectors should go back to his farm for the key . On reaching the

gEX

	

farm the rear compartment of the ear was opened and five sacks o f
v .

	

potatoes were taken out . He was convicted by the deputy police magis -
McMYN trate at Vancouver on a charge that he unlawfully did transport pota-

toes without first having obtained a licence to do so . On appeal to th e

county court the conviction was quashed.

Held, on appeal, affirming the decision of ELLIS, Co . J. (MCDONALD, J.A .

dissenting), that transportation implies the "taking up of persons or

property at some point and putting them down at another" It is a

proper conclusion that Me.Hyn was not "transporting" potatoes withi n

the meaning of the marketing scheme .

Rex v . Lee Sha Fong (1940), 55 B .C . 129, distinguished .

APPEAL by the Crown from the decision of ELLIS, Co. J. ,

quashing the conviction of the accused by the deputy polic e
magistrate at Vancouver on a charge that he
unlawfully did transport a regulated product, to wit, potatoes, without th e

written authority of the B .C. Coast Vegetable Marketing Board, contrary

to the provisions of order No. 1 of the said board made pursuant to th e

provisions of the B .C . Coast Vegetable Scheme, and as authorized by the

Natural Products Marketing (British Columbia) Act .

The facts are sufficiently set out in the reasons for judgment.
The appeal was argued at Victoria on the 10th and 11th o f

September, 1941, before AlcQuARI.IE, O'HALLORAN and Mc -

DO X ALD, JJ.A .

Gilbert P . Hogg, for appellant : The charge is under sub-order
12 (g) of order No. 1 of the B.C . Coast Vegetable Marketing
Board, under which "No person shall transport, . . . the
regulated product without . . . authority." Accused was
arrested on the street, the back of his car was locked, and he with

the officers went back to his farm where the key was produce d
and potatoes were found in the back of his car . He comes
within the definition of "transport" which means "carriage of
passengers or property." He had taken the potatoes away from
his farm. The case of Rex v. Lee Sha Fong (1940), 55 B .C.
129, is ] L e same as this case, and should be followed .

Fl(rr .~ir own, for respondent : This is a question of law only :
see Re v. Turner (1938), 70 Can . C.C . 404 ; Gauthier v . Regem

(1931), 56 Can. C.C. 113 ; Lancaster Motor Co. (London), Ltd.
v . Brenzuth, Ltd . (1941), 110 L.J.K.B. 398. The word "trans -
port" means carrying persons or property from one place to
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another : see Gloucester Ferry Co. v. Pennsylvania (1885), 114

	

C . A.

U.S. 196, at p. 203 ; Novotny v. State (1923), 196 N.W. 232 ;

	

194 1

Maxwell on Statutes, 6th Ed., 501 and 504 ; In re North ; Ex

	

RED

parte Hasluck (1895), 64 L .J.Q.B. 694, at p. 697 ; Rex v .

Miller, [1940] 2 W.W.R. 505, at p . 509 ; Rex v. Young (1917) ,
24 B.C. 482. The car was not proven to belong to the accused :

see Rex v. Regina Cold Storage, Etc . Co., Ltd., [1923] 3 W.W.R .

1387 ; Rex v. Hoare, [1932] 1 W .W.R. 470 .

Hogg, replied .
Cur. adv. volt.

23rd September, 1941 .

MOQUARRIE, J .A. : This is an appeal from ELLts, Co. J . ,
allowing an appeal from a conviction by George McQueen ,

deputy police magistrate, Vancouver City . By agreement of

counsel evidence given in the police court was accepted as evi-
dence given on that appeal . The charge was as follows : [already

set out in statement . ]
The evidence against the respondent herein was that of tw o

inspectors of the B .C. Coast Vegetable Board, Bloomfield and
McKay, together with the documents which they produced and

which went in as exhibits .
Inspector Bloomfield stated that on March 5th, 1941, at

approximately 11.15 (whether a.m. or p.m. does not appear )
he, accompanied by inspector McKay, was driving his car down
Commercial Drive in the city of Vancouver and he saw a coupe
at the earner of Parker Street and Commercial Drive, parke d

on the right-hand side of the road . He did not state whether

there were any buildings at this point, such as a vegetable shop .
a potato warehouse, or in any way describe the surroundings .
The licence number of the coupe was B .C. 73083. He did not
say who or if anyone was in the coupe. He went on to state,

however, that :
We came around the block, and, as we came around, we pulled over t o

stop the driver and stopped him on the corner of Parker and Venables Streets .

Whether the car referred to was the coupe B . C . 73083, or not does
not appear, and whether the "driver" was on foot or in a ca r
when he was stopped is not very clear. Anyway they spoke to
the respondent who was "driving the ear" and they had to move

over to Venables Street and "asked him to open the rear com-

v.
cmxx
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partment of the car, which was locked ." He asked them why
and then the evidence continues :

We said because we thought there were potatoes in it . We asked him to

open it, as our regulations called for, to search the car . After some con-

versation he suggested going down town an4 opening it, and he finally
offered to go back to the farm and open it. Inspector McKay got in his ca r
and drove with him, and I followed, and we went to his farm .

Inspector McKay merely corroborated the evidence of Bloom-
field. Up to this stage I agree with the learned county court
judge that the evidence was not very satisfactory or conclusive.
I would go further and say that there is not the least evidence of
transportation. Inspector Bloomfield then went on to state :

We drove to the farm on Lulu Island, number 5 road and 9, into a barn -
yard, and he was still undecided as to whether he would open the rear door,

and he said if he opened the door it would cost him twenty-five dollars, and

finally he got the key and opened it, and we took five sacks of potatoes out

of it, and there were no tags on them.

It is common ground that the respondent had no permit . The
exhibits were the "scheme" and orders of the B .C. Coast Vege-
table Marketing Board . Counsel for the appellant and respond-
ent respectively vouchsafed certain explanations of the meanin g
of the statement of the respondent that if he opened the rea r
compartment it would cost him $25, but as far as I can see n o
reasonable solution was suggested to us. In my opinion the
additional evidence does not furnish the necessary proof to
convict the respondent as there was still no evidence of
transportation.

A great deal of discussion took place at the hearing before us
as to the meaning of "transportation" and counsel for the appel-
lant, by permission of the Court, filed a written statement i n
regard thereto which I have read . Counsel for the appellant
relied on Rex v. Lee Sha Fong (1940), 55 B.C. 129, a decision
of this Court, and submitted that the facts in the case at Bar wer e
even more conclusive than in that case. Although I dissente d
from the majority of the Court in the Lee Sha Fong case I am ,
of course, bound by it . I cannot see that the facts on which that
decision was based are at all similar to the facts of the case whic h
we have before us . In the Lee Sha Fong case there was some
kind of evidence of transportation, but in the case before us, a s
I have previously stated, I do not consider there was any suc h
evidence . I would, therefore, dismiss the appeal .
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O'HALLORAN, J.A. : Two inspectors of the Vegetable Market-
ing Board halted the respondent McMyn while he was driving a

coupe on Commercial Drive near Parker Street in the city o f

Vancouver. They asked him to open the rear compartment of

the coupe. He asked why . They said they wished to search the
car for potatoes. McMyn told them the rear compartment wa s
locked, and that he did not have the key . After some conversa-
tion, he suggested going to the city to have it opened, but finall y
he offered to drive back to his mother's farm on Lulu Island an d
get the key . They drove to the farm, he got the key and opened
the rear compartment ; the inspectors found in it five sacks o f
potatoes without tags. McMyn did not have the written authorit y

of the board to transport potatoes .
Upon that evidence, he was convicted in the city of Vancouve r

police court, that he did unlawfully "transport" potatoes withou t
the written authority of the Marketing Board contrary to it s
order No. 1, paragraph 12 (g) whereof reads :

No person shall transport, store, buy, sell or offer for sale the regulate d

product without the written authority of the board first had and obtained .

On appeal Ennis, Co. J. gave him the benefit of the doubt an d
quashed the conviction. His Honour described the evidence as
"not very satisfactory and conclusive ." and said :

As the accused did not have the key to the back of his car in his possession

at the time of his arrest and produced it to the two inspectors at his far m

I conclude he was not transporting the potatoes within the meaning o f
the scheme .

Before us counsel for the appellant relied on the decision o f
this Court in Rex v. Lee Sha Fong (1940), 55 B.C. 129 . But
counsel for the respondent argued it was not applicable, sinc e
the "transportation" there under consideration was from on e
place to another, viz ., from the farm at which the potatoes were
purchased to Lee Sha Fong's own home for consumption ; whereas
in the case at Bar McMyn drove to Vancouver and back home
again with the potatoes in a locked compartment of the car, whic h
he could not open until he returned home.

As no objective facts appear in the evidence from which i t
may be inferred McMyn was selling or delivering the potatoe s
to anyone, or that he was on his way to do so, or to do anythin g
in the nature of what has been interpreted as illegal marketing,
such as occurred for example in the Lee Sha Fong case, the latter
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decision is distinguishable, and it is a proper conclusion tha t
McMyn was not "transporting" potatoes within the meaning o f
the marketing scheme . In Gloucester Ferry Co. v. Pennsylvani a
(1885), 114 U.S. 196, at 203, it was said by the Supreme Cour t
of the United States that transportation implies the "taking u p
of persons or property at some point and putting them down a t
another."

In Novotny v. State (1923), 196 N.W. 232, the Supreme
Court of Wisconsin found "transportation" occurred when intoxi-
cating liquor was carried from the premises of one person to th e
premises of another to be left there . Manifestly that is the mean -
ing of the term in the regulation in this case, since taking u p
potatoes at one place to leave them at another place without a
permit may be interpreted as an interference with the supervise d
marketing of potatoes . As indicated in the Lee Sha Fong case ,
supervised marketing is the purpose of the marketing statute ,
which is given control of transportation only to that extent.

"Transport" may have many shades of meaning subjectiv e
and objective. But its meaning in a statute for supervised mar-
keting and in regulations thereunder, must necessarily be objec-
tive and related to acts interfering with supervised marketing.
The transportation in the Lee Sha Fong case was of that nature .
But in this case the "transportation" cannot be so described, unless
it is first assumed that it was an interference with supervise d
marketing, viz ., by selling or delivering potatoes to some one i n
Vancouver . But that assumption is excluded, since as alread y
stated, there is no evidence to support it .

There may be suspicion, but in the absence of evidence verify-
ing that suspicion, the conviction of the respondent was properl y
quashed. I would dismiss the appeal .

MCDONALD, T .A . : In my opinion this case is concluded b y
the majority decision of this Court in Rex v. Lee Sha Fong
(1940), 55 B.C . 129 . If there is any distinction then I shoul d
say the facts in that case pointed more strongly to a presumption
of innocence than do those in the present case .

I would, therefore, allow the appeal .

Appeal dismissed, McDonald, J .A. dissenting .
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Practice—Attachment of debts—Service of garnishee order—Weekly salary

Mar 26 ;
not yet due—"Due or accruing due"—R .S .B .C. 1936, Cap . 17, Sec . 3.

	

April
. ril

S
.
.

A judgment debtor was employed on a weekly salary . His work for one

week ceased at 4 .30 p .m. on Thursday, the 5th of December, 1940, bu t

he was not entitled to payment of his weekly salary until Friday, th e

6th of December, this arrangement for payment being part of the term s

of his employment . A garnishing order was served on the judgment

debtor's employer on Thursday, the 5th of December, 1940, at 4 o'clock

in the afternoon . An application by the judgment debtor to set aside

the garnishing order was dismissed.

Held, on appeal, reversing the decision of LENNox, Co . J ., that the test to b e

applied is whether or not the judgment debtor himself could hav e

brought action against the garnishee for the money in question at th e

moment when the attaching order was served . On the evidence no such

action could have been successfully brought .

APPEAL by defendant from the order of LENNox, Co. J . of

the 7th of January, 1941, dismissing the defendan t 's application

to set aside the garnishing order issued on the 5th of December ,
1940. On the 29th of April, 1940, the plaintiff obtained judg-
ment against the defendant for $401 .80. A garnishee order
issued on Thursday, the 5th of December, 1940, was served

on the garnishee, the O'Neil Company Limited at 4 o'clock in
the afternoon of the same day . The defendant is employed as
a decorator by the O'Neil Company Limited and his salary fo r
the week ending on the 5th of December at 4 .30 o'clock in the

afternoon was not payable until Friday the 6th of December,
1940, and the arrangements for payment were part of the term s
of his employment .

The appeal was argued at Vancouver on the 26th and 27th of
March, 1941, before MACDONALD, C .J .B.C., SLOAN and Mc -
DONALD, JJ.A.

Crux, for appellant : When the order was served there was no
money owing that was attachable . The debtor actually quits
work at 4 .30 o 'clock in the afternoon : see Donohoe v. Hull Bros .
di Co. (1895), 24 S .C.R. 683 ; Main Bros. v. McInnis (1901) ,
4 Terr . L.R. 517. At the time of service the debtor's salary wa s
not accruing due : see Stump v. Batzold, [1931] 2 W .W.R. 784 .

31
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As to when a garnishee order should be served see Vater v . Styles
(1930), 42 B .C. 463 . The order is bad on its face : see Richards
v . Wood (1906), 1.2 B .C. 1S2. The order does not comply wit h
the material in the affidavit in support of the application .

Christy Anne Sutherland, for respondent : The affidavit i n
support of the application was sufficient : see De Pass v . Capital

and Industries Corporation, [1891 1 Q .B. 216 . This applica-
tion. was made in Chambers, but it should have been by motion .

Crux. replied .
Cur. adv . volt .

On the 8th of April, 1941, the judgment of the Court wa s
delivered by

11cl)oxALn, J .A . : This is an appeal from an order made by
LExsox, C'o. J. dismissing an application by the judgmen t
debtor to set aside a garnishing order, dated 5th December, 1940 ,
and served on the garnishee at 4 o'clock on that day . The gar-
nishee and judgment debtor filed affidavits to the effect that th e
salary of the judgment debtor (who was employed by the gar-
nishee as a floor-worker), for the week ending at midnigh t
Thursday, December 5th, 1940, was not payable to him unti l

Friday, December 6th 1940, and that the said judgment debto r

was not entitled to payment of his said salary until said Friday ,
December 6th, 1940, and that the said arrangements for payment
were a part of the terms of his employment .

Under the Attachment of Debts Act all debts owing, payable ,
or accruing due from the garnishee to the judgment debtor ma y
be attached . The point for decision is whether or not the salary
of the judgment debtor under the circumstances above mentione d
was effectually attached by the order which was served . On the
authorities I think the question must be answered in the nega-

tive . The words "or accruing due" are to be found originall y
in the Common Law Procedure Act. They were carried into th e
Ontario ( ," ominon Law Procedure Act and later into other Ontari o

statutes . These words were the subject of many decisions i n
Ontario, the result of such decisions I think being that the tes t

to be applied. is whether or not the judgment debtor himself coul d
have brought action against the garnishee for the money in ques-
tion at the moment when the attaching order was served . Apply-
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ing that test to the present case I think it is clear on the evidenc e
which was before the learned judge below and which appears in
the appeal book that no such action could have been successfull y
brought. In Shanty et al . v. Corporation of London (1863), 3
Pr. 223 it was held that a salary payable to the physician of
a municipal corporation who held his appointment at the wil l
of the corporation at an annual salary of $400, payable quarterly ,
was neither a debt due nor accruing within the meaning of the
Common Law Procedure Act and therefore could not be attached .
In McCraney et al . v. McLeod et al. (1885), 10 Pr. 539 a con -
tractor had contracted to erect a house for the price of $1,225, o f
which $600 was paid during the progress of construction and the
remainder was payable on completion and it was held by th e
Master in Chambers, whose judgment was affirmed by Rose, J . ,
that at the time of the serving of the attaching order on 15th
March, 1884, the house not having been finished, no debt existed
according to the terms of the contract, and though the owner ha d
actually taken possession on 1st April, no promise to pay ha d
arisen by implication and therefore there was nothing upo n
which the attaching order could operate . So also in Central
Bank v . Ellis (1893), 20 A.R. 364 it was held by the Court of
Appeal that the salary of a judgment debtor not actually due or
accruing due at the time of service of the attaching order, bu t
which might thereafter become due, could not be attached t o
answer the judgment debt, and it was so held even although i t
was argued that consolidated rule 935, then in force, had ver y
much extended the powers of attachment of debts .

Several other technical objections were taken to the form of
the affidavit and of the order but as the above in my opinion
disposes of the ease it is not necessary to deal with these matters .

I would allow the appeal with costs here and below.

App al allowed ,

Solicitors for appellant : Cru.r d k ennedy .
Solicitors for respondent : Sutherland cC Sutherland.
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ELI% RIVER TIMBER CO_MPAX V LIMITED v .
1941

	

BLOEDEL, STEWART & WELCH LIMITED .
Feb . 17, 18 ,
19, 20, 21, Negligence—Nuisance—Forest fire—Sparks from locomotive—Failure t o

	

24. 25, 26,

	

take reasonable care—Operating under hazardous conditions—Failur e
27,28 : to prevent fire escaping—Judge's charge —Jury's findings—R .S .B .C .

March 4,5,6 ,

	

7, 10 . 11, 12

	

1936, Gap . 56, Sec . 60 .
June 12 .

On the 5th of July, 1938, shortly after 4 o'clock in the afternoon, a fir e

started on the defendant ' s logging premises between Boot Lake an d

Bosling Lake, and about four miles north of Campbell Lake . It was

about 50 yards east of a logging-railway of the defendant company an d

close to a large cold-deck (pile of logs) of said company. The fire

spread rapidly southerly and easterly . Gosling Lake was about one-

quarter of a mile to the east and the fire jumped the lake during th e

night and spread easterly and southerly on the east side of the lake .

The fire spreading south was stopped and the fire on the east side o f

Gosling Lake stopped spreading on the 7th of July but spot fire s

remained smouldering, and on the 13th of July a strong wind sprang u p

and the fire east of Gosling Lake spread rapidly in a south-easterl y

direction, jumped the east end of Campbell Lake and spread to th e

plaintiff's timber limits to the south of the lake, causing great loss an d

damage . Prior and up to the starting of the fire the defendant company

was carrying on logging operations in the vicinity of the place wher e

the fire broke out, and at about 2 .30 on the afternoon of the 5th of July

an oil-burning locomotive of the defendant on the logging-railwa y

passed the spot where the fire started . For several weeks prior to th e

fire the weather was excessively dry and hot, and the timber, under -

growth and forest products, whether growing or cut upon the land s

were in a highly inflammable condition . A large number of the defend -

ant's employees fought the fire, and on the 7th of July when the fire

appeared to be under control and the spread of the fire had ceased, the

men went back to their logging operations . In an action for damage s

the plaintiff claimed the fire originated through the defendant's negli-

gence, in that there was failure to take reasonable care and that it was

negligent in operating under the highly inflammable conditions prevail-

ing at the time, constituting a nuisance, and further that the fire having

started it did not make reasonable efforts to prevent its escaping . The

jury answered questions and found that the fire started by reason of

logging operations owing to the negligence of defendant in using stea m

equipment in the moods under extremely hazardous conditions without

extraordinary precautions being taken . That the fire escaped owing to

the negligence of the defendant in not bringing all available men an d

equipment to the scene of the fire on July 5th and 6th, 1938 . That th e

fire spread to the plaintiff's property owing to the negligence of th e

defendant in sending men back to work and failing to take adequat e

precautions against the possibility of the wind springing up and spread-

ing the existing spot fires, and that the operations carried on prior and
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subsequently to July 5th constituted a nuisance and continuing nuisance . C .A .

The registrar assessed the damages at $92,594 .54, and judgment was
194 1

entered for said amount .
Held, on appeal, affirming the decision of MoRRlsox, C.,T.S.C . (SLOAN, J.A .

dissenting), that there was sufficient evidence to justify the jury' s

answers and in law they connote liability . There was no misdirectio n

or non-direction so prejudicial to the defendant as to warrant a ne w

trial and the judgment must stand.

Per SLOAN . J .A. : There was misdirection by the learned trial judge wherein

he in error, instructed the jury upon the rule "res ipsa loquitur ." That

the rule has no application herein is conceded . The erroneous passage

in question was substantial in effect and "dominated the reasonin g

upon which that portion of the charge was founded ." Once substan-

tial misdirection is demonstrated the prima facie presumption is tha t

it resulted in a substantial wrong or miscarriage of justice. The onus

is then on the respondent to make it clear that the misdirection did not

affect the result—a burden which the respondent did not discharge . The

fact that counsel for the appellant took no objection below does no t

debar him, under the circumstances, from raising the objection to the

charge in this Court . The function of an appellate Court to determin e

the law cannot be sterilized by agreement thereon by counsel below ,

either express or implied from conduct .

APPEAL by defendant from the decision of MORRISON ,

C.J.S.C. of the 30th of August, 1940, in an action for damage s

caused by a forest fire which originated on the defendant' s

premises and spread to those of the plaintiff . Both parties are
large logging operators on Vancouver Island. The defendant

was operating in a large area north and north-west of Campbel l

River and Campbell Lake, and the timber area and logging-
premises of the plaintiff were south of the river and lake. The
fire in question started shortly after 4 o'clock in the afternoon
of the 5th of July, 1938 . It began close to a cold-deck numbered

.114 I), situated west of the south end of Gosling Lake and abou t

four miles north of the westerly end of Campbell Lake . A "cold-
deck" is the name used for a large pile of logs . This cold-deck
was alongside and 180 feet east of the defendant's branch rail-

way line named 21-C, and between that line and Gosling Lake .

It had been placed there for subsequent loading on to cars o n

this branch line. The only operations of the defendant in th e

vicinity at the time of the fire were further along on spur line

21-C and nearer to the west end of Campbell Lake . The neares t

operation being over 1,200 feet from cold-deck 114 B where mer -

ELK RIVE R
TIMBER CO .
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were operating a donkey for the piling of another cold-deck . The
men working at the nearest cold-deck and two others further
away had been brought to their work at 4 o'clock that morning .
Their shift was from 4 a .m. to 12 .30 p .m. The weather was very
dry and for purposes of safety this was the only shift working .
The men were transported from the company's camp about five
miles away by a logging-locomotive called a "locie ." The locie
hauled a ear carrying the men . There were about (30 men in the
three groups . At noon the locie No. 2 came from the camp t o
bring back the men. It travelled along spur 21-C, passing cold-
deck 114 D and picked up the three crews . The locie with it s
passengers immediately returned again, passing cold-deck 114 D .
There was no sign of fire at this time. Three young men wer e
left at the site of these operations . These boys were called spark-
chasers . Their duties were to watch around the donkeys and t o
guard against fires. Their duties required them to remain in th e
vicinity—each at his donkey—until 4 p.m . At this time the y
met on the track of 21-C and proceeded along the track until the y
reached cold-deck 114 D. They then turned to the right through
the brush to Gosling Lake. The distance from the cold-deck to

the lake is about 440 yards. There was no sign of fire near th e
cold-deck at this time . The path led down a steep incline to th e
lake. Here was a boat which the boys entered and started to ro w
to the north end of the lake . They had only gone a short distanc e
when they saw a black column of smoke going straight up fro m

the vicinity of cold-deck 114 D. About ten or fifteen minute s
had elapsed since they had passed this spot . They returned
immediately to find the cold-deck in flames and the fire spreadin g
in the slash and brush between the cold-deck and the track . The
fire jumped the track and spread rapidly . The plaintiff claim s

that the fire was started by the defendant company in the cours e

of its operations by sparks from the donkey or the locomotiv e

engine . That the defendant was negligent in operating at all i n

the excessively dry season, in not having spark-arresters on thei r

donkeys and a better-equipped locomotive, also iu negligently

allowing the fire to escape from their own premises and from

the adjoining government property to which it had spread . The

plaintiff further claimed there was violation of the Forest Act .
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The appeal was argued at Victoria from the 17th to th e

28th of February, 1941, and at Vancouver from the 4th to th e

13th of March, 1941, before MACDONALD, C.J.B.C., MCQRARRIE ,

SLOAN, O'HALLORAN and MCDONALD, JJ.A.

J. W . deB. Farris, K.C., for appellant : The jury found tha t
logging operations started the fire which caused damage to th e
defendant's property, and the starting of the fire was due to th e
defendant's negligence in using steam equipment in the woods
under extremely hazardous conditions without extraordinary

precautions being taken . The verdict was the result of misdirec-
tion. Two issues were raised : (1) The fire was caused by the
defendant's negligence in operating at all in the dangerous fire
season ; (2) the defendant's locie was defective and out of repai r
and such negligence caused the fire. As to the first, the humidity

is the governing factor and it is proved the humidity record s

showed that the humidity was well above the recognized margin s
of safety. As to the second, the spark-arrester on the locie wa s
of standard design and sparks small enough to pass throug h
would not remain alive long enough to start a fire . The defendant
denies that the fire was started by its operations, and suggests

there are other reasonable possibilities such as incendiary fires ,
hunters and berry-pickers . There was misdirection as to th e
doctrine of "res ipsa loquitur . " The plaintiff had assumed th e
burden of proving that the fire was caused by the defendant' s
negligence and the evidence was given on that basis : see Field

v. Spencer, [1939] S .C.R. 36 ; McAuliffe v. Hubbell, [1931]
1 D.L.R. 835, at p . 837 ; Neal v . T. Eaton Co ., [1933] 3 D .L.R.
306 ; Penman v . Winnipeg Elec . F. Co., [1925] 1 D.L.R. 497 ;
Drew v . Mack, [1931] 4 D .L.R. 395, at p . 397 ; Stephen v.

McNeill (1928), 40 B .C. 209, at p . 215. The circumstances of
the fire in question were not such as to permit the application of
the rule of res ipsa loquils r to prove that the defendant caused
the fire or was negligent : see Bryne v. Roadie (1863), 2 H. & C .
722. The rule only applies where it is established that the
defendant was in charge of the instrument by which the accident
happened : see Scott v . London Dock Co . (1865), 3 H. & C. 596 ;
Wing v. London General Omnibus Co . (1909), 78 L.J.K.B .
1063 ; United Motors Service, Inc. v. Hutson et al ., [1937]
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S.C.R. 294, at p. 300 . The jury's answers indicate how effective
1941 was the application of "res ipsa loquitur." Incendiarism and

other possibilities as to the starting of a fire are not defences tha t
the defendant had to prove : see Beal v . Michigan Central R.R.

	

v .

	

Co. (1909), 19 O .L.R. 502, at p . 509 . The plaintiff undertook
BLOEDEL, to rove the fire ori ginated by the negligent act of the defendant

	

STEWART

	

&

	

prove

	

b
WELCH IILD. and attempted to satisfy the burden by circumstantial evidence .

This involved consideration of other possible causes, and the
burden was on the plaintiff to show that the only reasonable
explanation was that the fire was caused by the act of th e
defendant . The learned judge left it as if the burden was on th e
defendant to support by evidence some other cause as his defence.

The seriousness of this misdirection appears when considere d

along with the charge "res ipsa loquitur . " The finding that
extraordinary precautions should have been taken is an admis-
sion that the defendant took ordinary precautions and conforme d
with statutory requirements. The standard of care required is

that a reasonably safe and proper system be used : see McEachen

v . Grand Trunk Railway Co . (1912), 2 D.L.R. 588 ; Higgins

v. Cornox Logging & Ry . Co., [1927] S .C.R. 359 . The facts here
support the judgment in the Higgins case. The dry weather
conditions were more than offset by high humidity, no wind,

early morning operations and geographical conditions of rive r

and lakes . As to the escape of the fire, at common law one was
liable for damage done by fire originating on his own property ,
but section 83 of the Fires Prevention (Metropolis) Act, 1774 ,
gave protection in certain cases as to liability : see Rylands v .

Fletcher (1868), L .R. 3 H.L. 330 . They say the fire was not

accidental but wilful, and we have not the protection of th e
Statute of Anne, and the jury found the fire started from th e

use of steam-logging operations . This overlooks the distinction

in identity between the fire in the lode and the burning in th e

cold-deck : see Musgrove v . Pandelis (1919), 88 L.J.K.B. 915 ,
at p . 917 . This case is the governing authority here. The spark

escaped accidentally and the defendant is not liable for its escap e

in virtue of the Statute of Anne. It is submitted the defendan t

does not come within the doctrine of Rylands v . Fletcher (1868) ,
L.R. 3 H.L. 330 : see Higgins v . Cornox Logging & Ry. Co . ,

ELK RIVER
TIMBER CO .

LTD .
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[1927] S.C.R. 359 ; Stephen v. McNeill (1928), 40 B .C. 209,

	

C. A .

at pp. 215 and 218 ; Rickards v. Lothian (1913), 82 L .J.P.C .

	

194 1

42, at 51 ; Sedleigh-Denfield v . St. Joseph 's Mission Society ELK RIVE R

(1940), 109 L.J.K.B. 893 ; Job Edwards, Lim. v. Birmingham TIMBER co .

Canal Navigations (1923), 93 L .J.K.B. 261. The jury did not

	

Lv .
find that the fire which escaped was a nuisance, and assuming it SBEr o~E

axzs,
was, the defendant is not liable for its escape and the finding of WEL.cn LTD .

the jury does not bring the case within Sedleigh-Denfield v. St.

Joseph's Mission Society, supra . Sections 117 and 118 of the
Forest Act have no relation to civil liability : see Beven on
Negligence, 4th Ed., Vol. 1, pp . 398-9 . There was misdirection

in instructing the jury that to control and prevent escape of the

fire is absolute and of the very highest order . The jury' s
findings as to the escape were perverse. Every reasonable effort
was made to cheek the fire on July 5th, when 159 men wer e
working that night and 178 the next day. The bulldozer was
five miles away and there was no highway over which it could b e
brought to the scene of the fire : see Cole v . De Trafford (No. 2) ,
[1918] 2 K.B. 523 . The answers to questions by the jury were
inconsistent : see The Montreal Locomotive Works, Limited v.

llcDonnaugh . In re Public Utilities Act (1920), 61 S .C.R. 232 ;
Fredericton Motor Sales Limited v . The Earl of Ashburnham
(1920), 48 N.B.R. 171 ; Le Blanc v. Moncton Tramway, Elec-
tricity cC Gas Company, Limited (1920), 47 N.B.R. 291 ; Ball
v . Wabash I .R . Co . (1915), 35 O .L.R. 84 ; St. Denis v . Baxter

(1887), 13 Out. 41 ; Australasian Steam Navigation Compan y

v . Smith d Sons (1889), 14 App . Cas. 321 ; Kerry v . England,

[1898] A.C. 742 ; Higgins v. Hamilton Electric Light an d
Cataract Power Co . (1905), 5 O.W.R. 136. The fire which

caused the damage escaped from the defendant's land before th e

logging operations were resumed, and the provisions of sections

117 and 118 of the Forest Act have no application thereto . The

recital in the judgment that the jury had in addition to answer-

ing questions, returned a general verdict, is incorrect, as hi s

Lordship 's directions as to the basis of the defendant's liability

were not such as to enable the jury to render a general verdict .

The misdirection of '`res ipsa loquitur" vitiated the answers

given by the jury as to nuisance . Cases coming under the prin-
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ciple of Higgins v. Comox Logging c Ry. Co., [1927] S .C.R.
359, do not constitute a nuisance, and the operations of the locie

ELK RIVER did not directly harm the neighbouring premises and were not a
TIMBER Co . nuisance. On how far the occupier of land is liable for damage s

caused by "escape" there was misdirection, and on the doctrine
EE A En,

S TE\vAl{T 8L
of Rylands v . Fletcher, supra, see Barker v . Herbert (1911), 80

WELCH Pm. L.J.K.B. 1329, at 1336 ; Collingwood v. Home and Colonia l
Stores, Limited (1936), 53 T.L.R . 53 . The Fires Prevention
(Metropolis) Act, 1774, is no protection if the fire did not acci -
dentally begin, that is by negligence or wilful act. The second
fire which spread and caused the damage was accidental .

John L. Farris, on the same side, on question of damages :
Sixteen items of damages were allowed, but the appeal is con-
fined to four items : First, supervision and overhead . We say
this included salaries of three men who were hired on a yearly
basis, and the company would have had to pay them anyway.
Second, felled and bucked timber. The plaintiff lost in the fir e
timber it valued at $35,000 odd. The dispute arose as to th e
price to be allowed for these logs . They were allowed as t o
prices in August, 1938, and this is wrong, as it is the month i n
which the logs were burned and not the month in which the logs
would have been produced and sold had there been no fire . The
third item is logs partially burned, and the plaintiff's estimat e
was accepted and the difference between the two estimates arise s
as to the price they would have received if the logs had not bee n
burned. The same reasoning was adopted as to item number two .
The fourth item in dispute is standing timber that was burned .
We say the registrar erred in accepting the respondent's estimat e
as to the quantity of timber destroyed. The appellant's estimate
is based on a cruise of the burned area made immediately afte r
the fire . The respondent's estimate is based on a cruise made te n
years before the fire and does not give accurately the quantity o f
standing timber at the time of the fire. The respondent's estimat e
was $22,671, whereas the appellant's was $3,477 .

Locke, K .C. (housser, and Lundell, with him), for respond-
ent : The respondent makes specific charges of negligence, tha t
the actions of the appellant in carrying on its operations unde r
the conditions then existing constituted a nuisance, and th e

C . A .

194 1

IlfD .
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respondent thereby suffered damage, and the respondent claimed

	

C . A .

to recover from the appellant all its fire-fighting costs under sec-

	

194 1

tion 118 of the Forest Act . Further, the appellant without the ELK RIVER

consent of the forest branch continued to carry on operations TIMBER Co .
LTD .

before the fire was wholly extinguished. There was negligence

	

v.

(a) in setting the fire of July 5th, 1938 ; (b) in permitting the BLOEDE
fire to escape, and failing to extinguish it ; (c) in failing to take WELCH Ian .

adequate measures to control and extinguish the fire. The jury

found a general verdict for damages in favour of the respondent .

There was a long period of drought from April until the fire o n

the 5th of July, 1938, which started between Gosling and Boo t

Lakes . The fire started shortly after 4 o'clock in the afternoon

of the 5th of July on or near cold-deck 114 D, which was clos e

to branch line 21-C. The appellant 's locie No. 2 passed sai d

cold-deck at about 12 .30 that day on branch line 21-C. The

evidence showed it was highly dangerous to operate oil-burning

locomotives at the time in question. Locie No. 2 was equipped

with a spark-arrester, but spark-arresters do not stop all sparks

that are blown through the stack of a locomotive . They wer e

negligent in permitting the fire to escape from their own prem-
ises. Assuming the fire started without negligence, there stil l

was imposed a duty to use reasonable efforts to prevent its spread-

ing off its own property . The appellant had the equipment

required by the regulations, but it was inadequate to prevent th e

rapid spread of the fire between Gosling and Boot Lakes . Special

care must be taken in such conditions : see Port Coquitlam v.

Wilson, [1923] S.C.R. 235, at 244 ; Ellerman Lines, Ld . v . 11.

c G . Grayson, Ld ., [1919] 2 K.B. 514, at 530-31 and 534-35 ;

Crewe v. Mottershaw (1902), 9 B.C. 246 . The jury found ther e

was negligence in not having all available men and equipment

on the scene of the fire. The appellant having started the fire it s

duty was not restricted to preventing its escape from its ow n

property. It. allowed the fire to spread from lots 51, 99 and 100 ,

that were outside its own property, and the jury found it was

negligent in regard to this . There was also the duty imposed by

sections 117 and 118 of the Forest Act that rendered it liable fo r

all expenses incurred by others in controlling the fire . It is sub-

mitted that the actions of the appellant in carrying on logging
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operations using steam equipment under the circumstances exist -
1941 ing prior to July 5th, 1938, constituted a public nuisance : see

Eta RIVER Halsbury's Laws of England, 2nd Ed., Vol. 24, p . 22 et seq . ; The
TIMBER CO . Saint Helens Smelting Company (Limited) v . Tipping (1865) ,

v .

	

35 L.J .Q.B. 66. The question is one of fact and the jury found
BzoEnEL, the plaintiff suffered damage in consequence . The evidence showsSTEWART &

WELCH Tim . the spark-arrester was in bad condition, and this constituted a
nuisance : see Ilalsbury's Laws of England, 2nd Ed., Vol. 24,
pp. 23, and 83-4 ; The Queen v . Isaac Solley Lister and Others
(1857), 26 L .J .M.C. 196 ; Hepburn v. Lordan (1865), 34 L .J .
Ch. 293 ; Sedleigh-Denfield v . St. Joseph's Mission Societ y
(1940), 109 L .J.K.B. 893 . By continuing its logging operation s
and failing to extinguish the fires constituted a maintenance of
a nuisance and a commission of a nuisance from day to day : see
Attorney-General v . Tod-Heatley (1897), 66 L.J. Ch . 275, a t
278 ; Job Edwards, Lim. v. Birmingham Canal Navigations
(1923), 93 L.J.K.B. 261, at 265 ; Musgrove v . Pandelis (1919) ,
88 L.J.K.B. 915. The respondent claims it is entitled to th e

ne~~- incurred by it in controlling and extinguishing the fir e
~vIt(n it spread to its property under sections 117 and 118 of th e
} 'r -t Act . The appellant claims the judgment is wrong i n
reciting that the jury found a general verdict for the plaintiff .
After discussion before the Court as to this, the foreman of th e
jury said that our final verdict was for the plaintiff ." The
learned judge was right in directing judgment in the terms o f
the judgment entered : see harper v . Cameron (1893), 2 B .C.
365 ; Scott v. B.C. Milling Co . (1894), 3 B.C. 221 ; Newberry
v . British Tramways and Carriage Company (Limited) (1912) ,
29 T.L .R. 177 ; Ellis v. B.C. Electric By. Co . (1914), 20 B .C .
43 ; Balfour v . Toronto B . II' . Co . (1901), 5 O.L.R. 735 . As t o
the contention that the verdict was against the evidence and th e
~v-eight of evidence, the respondent has summarized the evidenc e
and the general verdict given in favour of the respondent was
amply supported . As to the principle applicable see Sershall v .

Toronto Transportation Commission, [1939] S .C.R. 287. On
the functions of a jury see _Metropolitan Railway Co. v. Wright
0886), 11 App . (as . 152 ; Windsor Hotel Co . v. Odell (1907) ,
39 S .C .R. 336 ; Danley v . Canadian Pacific By. Co., [1940]
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S .C.R. 290, at 295 ; [1940] 2 D.L.R. 145 ; Staley v. British

	

C . A .

Columbia Electric Railway Company, Limited (1937), 51 B .C .

	

194 1

499, at 505, and on appeal [1938] S .C.R. 387. They complain }ELK RIVER

that if the jury's verdict does constitute a general verdict it TIIBEBCo .

should be set aside, as before the jury could validly return a

	

v .

general verdict his Lordship must have correctly instructed the sTBE z

jury on the defendant's liability on each of the issues . As to WELCx LTD .

this, attention must first be called to the course of the trial : see

Nevill v . Fine Art and General Insurance Company, [1897]

A.C. 68, at p. 75 ; Scott v. Fernie (1904), 11 B .C. 91, at p . 96 ;

Spencer v . Field, [1939] S .C .R. 36, at p. 42 ; McDonald v .

Owen, [1924] 1 D.L.R. 85 . The Court will not interfere on th e

ground of misdirection of a jury, where the judge 's charge wa s

not objected to at the trial, unless satisfied that the jury hav e

been led to a wrong conclusion. The appellant is bound by th e

conduct of its counsel at the trial . The learned judge considered

it was unnecessary to review the evidence at length : see

Jefferson v. Paslcell (1915), 85 L .J.K.B. 398, at p . 409 ; Blue

cf Deschamps v . Red Mountain Railway (1909), 78 LJ.P.C.

107 ; British Columbia Electric Ry . Co. v. Key, [1932] S .C.R.

106. There is no quarrel with the judge 's definition as to what

constitutes negligence in law, and the statement of the law is

correct . Where the fire has been started by the negligence of th e

defendant it is not an accidental fire, and the Statute of Ann e

does not apply : see Filliter v. Phippard (1847), 17 L .J.K.B.

89 ; Musgrove v . Pandelis (1919), 88 L .J.K.B. 915, at p . 917 ;

Sedleigh-Denfield v . St . Joseph's Mission Society (1940), 109

L.J.K.B. 893, at p . 899 ; Job Edwards, Lim. v. Birmingham

Canal Navigation (1923), 93 L .J.K.B. 261. The case agains t

the appellant both for negligence, in nuisance, and under th e

statute was clearly proven . The whole verdict must be taken

together and construed reasonably : see Marshall v . Cates (1903) ,

10 B.C. 153 ; British Columbia Electric Rway . Co. v. Dunphy

(1919), 59 S .C.R. 263 ; Scott v . B.C. Milling Co . (1894), 3

B.C. 221 ; Kerr c6 Begg v . Cotton (1892), 2 B.C. 246 ; LeBlanc

v . Moncton Tramway, Electricity & Gas Company, Limited

(1920), 47 K.B.R. 291 ; McDermid v. Bowen (1938), 53 B .C .

98, at p . 105 . Section 126 of the Forest Act states that a right of
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action is not to be interfered with by the provisions of the tact .
1941

	

That there was ample evidence upon which the jury coul d

FLS IiivER properly find as they did see Richard Evans di Co ., Limited v .
TIniER Co . Astley, [1911] A.C. 674, at p . 678 ; Grand Trunk Rway. Co .

Iavn .

	

v . Griffith (1911), 45 S.C.R. 380, at pp. 386-7 ; Danley v .
~B °~ T Canadian Pacific Ry. Co., [1940] S.C.R. 290, at p. 296 ; Staley

WELCH LTD. V . British Columbia Electric Railway Company, Limited (1937) ,
51 B.C. 499 ; Landels v . Christie, [1923] S .C.R. 39, at p . 40 .
Appellant relies on the decision in Grand Trunk Rway. Co. v .
Mc,Iiay (1903), 34 S .C.R. 81, but that case is confined to a very
narrow margin : see MacMurchy & benison's Railway Law of
Canada, 3rd Ed., 381. See also Craig v. Glasgow Corporation,
[1919] S .C. (H.L.) 1 ; Jones v. Great Western Railway Co .
(1930), 47 T.L.R. 39. Each case should be decided on its own
particular facts : see Quinn v. Leathern, [1901] A.C. 495, at p .
506. That the verdict should not be set aside see Sershall v .
Toronto Transportation Commission, [1939] S .C.R. 287, at p .
304 ; Xewberiuj v . Bristol Tramway and Carriage Company
(Limited) (1912), 29 T.L.R. 177 ; The Saint Ilelens Smelting
Company (Limited) v . Tipping (1865), 35 L .J .Q.B. 66 ; Dim-
mock v. Forth Staffordshire Railway Company (1866), 4 F . &
F. 1058 .

J . tl . deB. Farris, replied .
Cur. adv. volt .

12th June, 1941 .

\l:lCllo\AC .J.B.C . : Although otherwise prepared, I was
unable when judgment was delivered on June 12th, 1941, t o
place my reasons in writing ; I now proceed to do so . I confine
my judgment dismissing the appeal to one branch of the case i n
itself conclusive ; it is disclosed in the answers of the jury t o
the following questions :

1. Did the defendant carry on logging and lumbering operations on

properties in its possession and control, namely, at the time of the start o f

the fire July 5th, 1938? Block B only . Yes .

2. Did the plaintiff at the time material to this action, own timber limits ,

and other properties as described in paragraph 16 of the statement of claim ,
in the vicinity of the said property occupied by the defendant ? Admitted

by plaintiff and defendant .

3. Did a fire start on the said block B of lot 14 Say ward District on th e

5th day of July, 1938? Yes .
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4. If so, where on the said premises did the fire start? Between track

	

C . A .

21-C and cold-deck pile 114 D.

	

194 1
5. What caused the said fire to start? Logging operations .

6. Did the said fire extend to and cause damage to the plaintiff' and its EL K

property? Yes .

	

TIMBER Co .

	

. Was the starting of the fire due to the negligence of the defendant?

	

LTD .
v.

Macdonald .

For purposes of discussion we may disregard (1) and (2), C .a .BC .

leaving for consideration three findings grouped as follows : (1 )

The start of the fire, its location, cause and origin (numbers 3 ,

4 and 5) ; (2) its spread to respondent 's property, causing damag e

thereto (number 6) ; (3) fire started by appellant's negligence ;

defining it (numbers 7 and 8) .

\Ve are not permitted by law to retry the case or to give effect

to our own view of the evidence. The facts are exclusively for the

jury ; subject to reservations presently referred to ; as the

verdict falls so it must lie . If there was enough evidence t o

justify the foregoing answers and in law they connote liabilit y
and in addition no misdirection or non-direction of a nature s o
prejudicial to appellant as to warrant a new trial the judgmen t

must stand .

The questions and answers must be interpreted in the ligh t

of the evidence ; for example, in the answer to question 5, viz . ,
"Logging operations," the jury found that a spark or sparks i n
the form of live carbon were ejected from appellant's oil-burnin g
locomotive . It was originally constructed as a wood-burner, late r
converted to consume oil, and on the day in question carrie d

behind it on track 21-C a `crummy" to move workmen from on e
point to another. There was an adverse grade at this point o f
over 2 per cent . Running the locomotive on this track was the
"logging operations " referred to in answer to question 5. From

the wording of the question it was not possible to answer "by
sparks emitted from the smoke-stack" 	 an opportunity to say so
was not given . The answer, however, is wholly responsive to th e

question : it disclosed the "cause . " The jury found therefore

that the fire caused by carrying on operations with this steam

equipment started between two specified points, viz ., the movin g

Yes .

	

BLOEDEL .
S . If so. in what did that negligence consist? Using steam equipment STEWART

in the woods under extremely hazardous conditions, without extraordinary WELCH . LTD.

precautions being taken .
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ELK RIVER
TIMBER CO.

TJTD .
V .

BLOEDEL ,
STEW-ART &

WELCH LTD .

Macdonald ,
C .J.B.C .

locomotive and the cold-deck of logs 200 feet or less east of th e

track.

To avoid repetition I direct attention to the reasons for judg-
ment of my brother McDo ALD in so far as they relate to th e

findings in the foregoing questions and answers . I adopt his

reasons and confine myself, as far as practicable, to additional

facts and elements in the case leading me to reach the same con-
clusion. The only feature calling for discussion, although, fo r
my part, I intimated at the hearing that there should not be a
new trial because of it, and still adhere to that view—concerns

what may be called the res ipsa loquitur episode. I now giv e

more extended reasons for my opinion on this point, more par-
ticularly as it was seriously advanced by an able counsel, and

my brother SLOAN, whose opinions I respect but in this instance

do not share, supports it. It will also, as a necessary aspect o f

the discussion, disclose that there was abundant evidence t o

support the answers referred to .

The part of the charge dealing with the maxim referred to i s

given in full in the judgment of my brother McDoNALD . We

are asked to find that a carefully conducted trial (apart fro m

this feature) where evidence was adduced for several week s

strictly on the proper basis in respect to onus of proof, and where
too the trial judge repeatedly charged the jury properly on th e

question as to where the burden of proof lay, should be treated

as abortive, because, against the protest of respondent's counse l

and without objection by his opponent supposed to be injure d

thereby, the trial judge declined to withdraw this part of th e

charge from the jury's consideration, although it was not par t

of the respondent 's case . If the jury for reasons later referred

to, were not deflected from considering the whole case on a

proper basis, the incident at least served the purpose of raising

a ground of appeal, albeit not a good one .

I propose to discuss the point apart from and without referenc e

to that part of my brother McDoNALD ' s judgment concerning

the legal position where counsel stands by at the trial and take s

the point for the first time on appeal. My brother's view is that

even if mischief ensued the point cannot be given effect to at thi s

stage. I propose to deal with it on the merits, apart from tech-
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nical rules, confining my inquiry to whether or not on the whole

	

C. A .

record, including the charge, it can reasonably be said that

	

194 1

appellant's case was so prejudicially affected that a miscarriage ELI RIVE R

of justice occurred . It is probably more satisfactory to litigants TIMBER Co -

if the outcome of a lawsuit does not depend upon whether or not

	

v .

their own counsel said this, or omitted to say that. Appellant's sB AD
ZZE&

counsel is astute and experienced . The truth is he showed astute- WELch LTD .

ness in allowing the error to stand : it gave him a ground of Ma—edm1d ,

appeal in the event of an adverse verdict and did not injure the c
.a .B . c

appellant 's chance of avoiding it . I do not offer any criticism ;

he must not, however, impose upon my credulity .

Nor can I accept the submission that counsel 's failure to object

to an obvious misdirection, detrimental if at all, to him alone, i s

excused because the trial judge after being urged by Mr. Locke

to strike it from the charge, used these words : "No, I think I

will leave the charge as it is . " It is absurd to say that a rulin g

so expressed, not necessarily indicating finality (it would not

matter if it did—he should insist upon reopening it), prevented

counsel from supporting Mr . Locke ' s objection now considered

of such tremendous importance that a long and costly trial ought

to be repeated because of this incident . Mr . Locke was not in

reality hurt but he wanted to keep the record clean to avoid a

new trial : he received no assistance. However, I only refe r

to it for one purpose : for what it is worth counsel 's attitude

confirms my own view that appellant was not prejudiced in the

slightest degree .

I propose to deal fully with the evidence supporting the find-
ings of the jury in respect to the three groups of decisive answer s
above outlined, and after doing so will inquire if there is any

reason to doubt that these answers were based wholly on th e

evidence adduced by respondent, all of it affirmative and onus -

discharging without the adventitious aid said to be secured b y
the use of the maxim res ipsa loquitur. I would not refer to i t
at length if only concerned with showing that there was sufficien t

evidence to support the answers ; of that there is no doubt .

Clearly, however, the greater the volume of evidence directe d

to discharging the burden of proof on respondent, the less th e

likelihood that the jury were misled.

32
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First I give the evidence coupled with such comments as may
1941 be pertinent relating to the first group of answers, viz., (1) the

ELK RIVER start of the fire, its location, cause and origin covered by answer s
TInnER Co . 3, 4 and. 5 . I. do not propose to quote evidence in e .rtenso ;

lirh .
general statements to be made, however, are . fully supported b y

BLOEDEL, evidences :' .
STEWART &

VVELCU LTD . The jury must be taken . to have found that the fire starte d
Macdonald, between track 21-C over which appellant 's locomotive number 2

C.J .B .C .
passed at 12.30 or shortly after, on July 5th, 1938, and the cold -
deck pile of logs 114 I.) close to it, 200 feet or less east o f
the track ; it then spread to the cold-deck. They also found a s
already explained that it was started by a spark or sparks fro m
the locomotive running on track 21-C . The fire was first observe d
blazing in the pile of logs—it contained 800,000 feet—three or
four hours afterwards . To cover that interval of quiescence many
witnesses for respondent testified that live carbon ejected from
a smoke-stack coming to rest on debris or punk found in that are a
alight smoulder for some hours under the conditions then pre-
vailing, and finally burst into flame . These sparks are burning
particles of carbon brought to a red or white glow by the intens e
heat of the oil fire ; they are caused by imperfect combustion o f
the oil fuel . It is deposited on the walls of the fire-box of th e
engine, on the tube sheet, in the smoke-box and the stack of th e
locomotive ; it also forms upon the outside of the spark-arreste r
fastened to the stack . In addition slag and red hot particles o f
sand and brick are ejected from the stack . Brick fire-clay also i s
used and it falls out in chips ; it is caught by the draft an d
carried through the fire-box, through tubes into the stack and ou t
through the arrester . Material thrown out may be hot sand ,
carbon and slag coming from brick in the fire-box and carbon
forming in the smoke-box and in the tubes . The carbon become s
hot more particularly when the locomotive is pulling hard as i t
would be on the upgrade .

Many witnesses testified from observation that sparks wil l
carry 200 to 250 feet and start a major fire . No one, of course ,

saw a live spark or sparks leave the smoke-stack and fall to the

ground . A fireman, however (Nelson), who operated this loco -

motive number 2 within a few days of the fire, testified that it
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did throw sparks ; he saw it doing so . I received the impression

	

C . a .

from perusal . of his evidence that he was over-anxious to give

	

194 1

damaging evidence ; however, that was a question of weight for ELK FIFE &

the jury. There was also a great deal of evidence given by lay- TIMBE R
O

Co .
IrT

men and experts showing that a spark will float or be carried (it

	

e, .

will make its own wind) a considerable distance and not break y 1,LOEi~Er..

into flame for several hours later .

	

WELCHI

	

1-TD .

Sparks can only be readily seen at night . One witness testified Macdonald ,

that he frequently stood some distance from a track where log-
C .J .B .C.

ging-locomotives passed and had hot pieces of carbon or san d
light upon him and burn holes in his hat and clothing, often at a
considerable distance from the track. The master mechanic i n
charge of maintenance of engine and equipment in the Como x
Logging and Railway Company, said that the hot material throw n
out originates in the fire-box . When the locomotive is in motio n
everything, he said, is in vibration and the material crumbles a s
it moves. It is incandescent—red hot—and small particles wil l
become detached and ejected from the top . In the spark-arrester ,
too, there are heavy deposits of carbon, oil and soot .

Appellant's locomotive No. 2 was what is called the "straight-
geared engine." This according to several witnesses, was mor e
liable to throw sparks than the geared engines ; that was thei r
experience . There is no locomotive from which sparks or sla g
or burning material are not thrown, but more would escape fro m
this type .

The evidence of many witnesses—it was not disputed by any-
one—was that all these oil-burning steam. locomotives will throw
sparks. In fact his Lordship intervened. at one stage to say i t
was not disputed that they throw sparks, and suggested curtail-
ing the evidence.

Then there was much evidence to show that the type of appel-
lant 's locomotive \ o . 2 was more dangerous in this respect tha n
other types. Considerable expert evidence also was given to
show that the spark-arrester used was defective and badl y
designed, thereby not only permitting, but facilitating the escap e
of sparks . There is no finding that the spark-arrester was defec-
tive—as the jury were not asked the question there could . not be
such a finding—it does not follow that this evidence was not
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considered by them in determining whether or not sparks escape d
1941 at the time and place referred to . Even in answer to question 8

Faa RIVER the jury could not say "using steam equipment with a defective
TIMBER Co . spark-arrester, et cetera," because that would exclude the view,

LTV .
so fully supported by the evidence that whether defective or not ,
sparks would escape. It was therefore open to the jury to con -

~r v, 1BT d
1A a LTD . elude that a defect in the arrester in construction or in design

Macdonald, would greatly add to the danger .
cJ.sc. Mr. Filberg of the Comox Company testified that in his own

logging operations he used 12 oil-burning locomotives ; all, he
said, equipped with spark-arresters much superior to that of
appellant, and yet sparks would be ejected, sometimes carried a

distance of 100 yards. He saw many fires in the past 30 years

started in that way . That sort of evidence too was repeated b y
many witnesses . He also said that during periods when the
hazard was greater because of weather conditions his company
in addition to the spark-arrester used, had a contrivance added ,
enabling water to be sprayed through the sparks as they came

out of the top of the stack . It was operated with a pump. "A
thick kind of fog which is all around the spark-arrester and any

sparks" he said "which cone through would have to go throug h

this fog or fine spray of water ." Mr. Harding, inventor of the
spray, said he found it cut down the fire hazard very much, but
did not make it perfect . This was not used on appellant's loco -
motive . Even with this equipment Mr. Filberg did not permi t
any of the locomotives owned by his company to operate afte r
the 21st of dune of the year in question. Logging operation s
were closed down and not resumed till August . It was consid-
ered too hazardous because of the danger from sparks or fir e
from any other equipment . Another company testified that they
closed down for a period embracing duly 5th, 1938, for the same
reason. Evidence too that other companies, when conditions
were not sufficiently alarming to cause them to shut down but
vet to exercise care, provided track-walkers to watch for an y
sparks that might be thrown by locomotives ; they followed the
locomotives. Appellant had no such patrols . All the foregoing
was affirmative evidence from which the jury could draw an
inference, and did so . Mr. Cobb, a civil engineer and genera l
manager of respondent company for sixteen years, using oil-
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burning locomotives, testified that the principal source of fire

	

C. A.

was from sparks from donkeys and locomotives . He examined

	

194 1

the arrester on appellant 's locomotive and considered it ineffi- ELK 12zvr R

cient. His company shut down their main operations on June TI
L

MBER Co .

13th, 1038, far beyond the period when the fire occurred . He
did not allow locomotives to operate in the timber. They also sTE ADxr
kept one locomotive constantly under steam at this exceptionally WELCH LTD .

dry season ready for action should a fire occur .

	

Macdonald,

Another witness said sparks from locomotives are responsible c
.JB .c .

for from 90 to 95 per cent . of all fires . It is obvious that the
carbon formed, as earlier described, will be ignited by the hea t
of the fire and thrown out by the force of the exhaust . I referred

to the grade ; it was disclosed that the locomotive moving along

track 21-C at 12 .30 on the day in question immediately preceding

the point where the fire occurred, encountered a grade of approxi-
mately 2 per cent . Because of the grade the locomotive woul d

take more throttle, more draft through the smoke-stack, thu s

causing more sparks to be ejected . Proceeding northerly from a
point some distance south of this point the up-grade (profile ma p

exhibit 35) is approximately 2 per cent . for about 500 feet ; as

shown, too, on exhibit 7, there is a curve on the track as i t

approached the scene of the fire ; its effect is equivalent to a n

increase in the adverse grade, making it a total of about 2 .64
per cent .

Mr. McQueen, assistant forester employed in the forest servic e
since 1926, said there was great risk in carrying on logging
operations and in using oil-burning locomotives in that are a
during late June and early July, 1938 . Even Mr. Daly, appel-
lant ' s superintendent, did not deny that sparks would escape .
When asked if he agreed with the evidence of many witnesse s
dealing with fires started by sparks he was only able to say "I
disagree with some of their statements" ; pressed further how -
ever, he would not disagree with the evidence that fires do star t

in that manner .
Mr. Osborne, an expert who will be referred to again, informe d

of prevailing conditions on July 5th, 1938, and prior thereto ,
gave this evidence :

What is your opinion, Mr . Osborne, as to whether burning carbon, or

cinders from a railway locomotive, falling on critical fuel, or particularly



5 02

	

BRITISH COLUMBIA REPORTS .

	

L \-oL .

C . A .

	

rotten wood in the vicinity of the cold-deck pile, would start a fire unde r

1941

	

the conditions which have been described? Yes, a spark could readily set it .

Finally, there was evidence that the position of the fire in th e
I' RIVER cold-deck when first observed was consistent with its inceptio n
TIMBER Co .

	

p

Lan .

	

between it and the track. I would also add that evidence dis-

BLOEDEL, cussed later when considering the answer to question 8 woul d

WST ECiRte,
assist the jury in answering questions 3, 4 and 5 . I shall ask ,
therefore, that we assume in the meantime extremely hazardou s

Macdonald,
C .J .BC . conditions as there found ; that is important ; if it were other-

wise, a spark although falling, might not ignite . I would add

further that the jury negatived incendiarism. Evidence wa s
given suggesting it and it was put to the jury . It was not likely
with no suspicious characters observed and with other employee s
near by (some within 1,200 feet) who should have notice d
loiterers during the day if any were present, that the fire coul d
have been started by a criminal .

I have now sketched the evidence upon which I suggest th e
jury based their answers to the first group of questions 3, 4 an d
5, viz ., that sparks from locomotive No . 2 started the fire at the
point mentioned and did so without calling the maxim to thei r
aid. It was shown directly that this locomotive actually thre w

sparks in the form of live carbon ; that its spark-arrester was

defective—without protective appliances, and in any event tha t
all oil-burning locomotives do so. It was the only agent carrying
fire that passed this point, and incendiarism was negatived ; it
had to contend with an adverse grade . Further evidence wa s
adduced that 90 per cent. or 95 per cent. of forest fires originate
from locomotives and that knowledge of these facts led two large
neighbouring companies to close operations in this dry period .
This was the mass of evidence given in the greatest detail, fro m
which the jury could make the findings referred to . Had they
any difficulty in doing so or any need to resort to a spurious
method of procedure ?

I. repeat the inquiry is this : Were these three answers based
upon that affirmative onus-discharging evidence just outlined ,
without resort to the erroneous doctrine promulgated by the tria l
judge to the jury ? To ask that question is to answer it . I shal l
deal later with all the answers taken as a whole, but in the mean -
time the jury had to proceed step by step, question by question .
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When they found where the fire started it could only be by draw-

ing an inference from this evidence . It was the evidence point-

ing to it given by a score of witnesses that led them to imply i t

originated from sparks from the smoke-stack . Where else could

they get these answers ? Management and control had nothing to

do with sparks escaping ; nor was it a starting point for th e
inquiry. Further, the maxim is concerned exclusively with

negligence. It is a rule of evidence respecting negligence, an d

the trial judge so indicated. Negligence is left for question S .

That is why I divided the answers into groups. We can say at

least that so far the maxim was not used. It is obvious, too ,

that it does not and cannot apply to these three findings, and th e

jury if they understood it at all—and that is doubtful—would

know it . I quote from the trial judge's statement as follows :
Where the thing is shown to be [that is to say by evidence] under th e

management of the defendant or its servants [also by evidence] and th e

accident [proved by plaintiff] is such as in the ordinary course of thing s

does not happen if those who have the management used proper care, i t

affords reasonable evidence, in the absence of explanation by the defendants ,

that the accident arose through want of care .

The maxim, therefore, only comes into play on proof by th e

plaintiff that an unexplained injury actually occurred . If a sack

of sugar fell on a pedestrian from an upper storey of a warehous e
and injured him he would not, on action brought, come into
Court and ask the defendant to begin . First he must name th e

defendant who had the management and control, prove that th e

sack fell from his premises and that it injured him. It was

corresponding facts that were found by the answers to questions

3, 4 and 5, and I would add 6 as it relates to the injury sustained .

I suppose everyone knows, unless non compos, that anyone
injured by someone else would at least have to prove how he

was injured and by whom ; at least tell the story that far befor e
his adversary would be called upon for an explanation unde r

any set of circumstances . The trial judge (lid not say otherwise .

It follows that the maxim, even if applicable at some stage, coul d
not operate on the minds of the jury while they were answering

questions 3, 4 and 5 (also 6) relating to preliminary findings o f

physical facts . The respondent had to prove (1) that he wa s
injured ; (2) how, he was injured (by fire) and (3) who injured
him, and in what manner. If, therefore, the plaintiff in Scott v.

503

C. A .

194 1

ELK RIVER
TIMBER CO.

LTD.
V .

BLOEDEL,
STEWART &

WELCH LTD.

Macdonald ,
C.J .B .C.
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London Dock Co . (1865), 3 IL & C. 506 had to first prove
1941 affirmatively that he was injured by sugar-sacks falling from the

ELK RIVER defendant's property our respondent, even if the maxim applie d
TIMBER Co . would have to prove that he was in fact injured and in a certai n

IAD .
v,

	

manner, viz ., by sparks from a locomotive owned or controlled by
I3LOEDEL

sTEw3RT, appellant . It appears therefore that the trial judge told the
WELCH LTD . jury that these physical facts had first to be "shown" or in other

Macdonald, words proven by respondent before the maxim could be relie d
C.J .B .C. upon. It would follow that whatever difficulty arises, if any ,

when we reach the answers to questions 7 and 8 (particularly the
latter) relating to negligence, there is no difficulty so far ; it at
least is postponed .

I refer briefly to group 2, the answer to question 6 where the
jury found another physical fact already alluded to, quite apar t
from negligence, viz ., that the fire extended to and caused damage
to the property of the respondent . It was necessary to have such
a finding. This physical fact was detailed by many witnesse s
describing the course of the fire. I shall say no more than this :
that answer was given without the use of the yes ipsa loquitue

crutch : if that is not apparent to anyone, reasoning will not
elucidate it . 5o far then, in respect to four vital answers it can -
not be said that the jury made use of this rule of evidence . The
jury could not apply it if they tried to do so .

It remains to consider questions and answers numbers 7 and 8

as the third and last group, particularly S . This answer defining
negligence is basic in the ease. The negligence was this	 con -

tinuing to operate with steam equipment in the woods under
prevailing extremely hazardous conditions without taking "extra -
ordinary," or, as I would put it, more than ordinary precautions ;
that was the "head and front of the offending ." That is negli-
gence if there is evidence to support it . Were the jury aided in

returning that answer because of the trial judge 's obvious mis-
direction or was it, too, based solely upon affirmative onus-dis -

charging evidc nee I would point out first that three point s
were covered by the answer, all, too, concerning physical facts :

(1) steam equipment used ; (2) conditions "extremely hazard-

ous" ; (3) no extraordinary or special precautions taken (e .g . ,

absence of track-walkers or patrols, no spray in spark-arrester,
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absence of equipment, et cetera—the jury were not asked to

	

C . A .

define it) . It is the juxtaposition of these physical facts (1),

	

194 1

(2) and (3) that creates the negligence .

	

ELK RIVER

I will deal with the evidence supporting this three-fold answer Trn ER Co.
Lrrn .

spelling negligence when related, for the same reason as hitherto,

	

v .
L ,

viz ., to ascertain whether or not with some facts admitted and a STE
BLUEDE

WAR Z

mass of evidence supporting others, there can be any doubt that WELCH LTD.

the answers were based solely upon that evidence without Macdonald .
C .J .BC .

recourse to the maxim.

As to using steam equipment, viz ., locomotive No. 2, there i s
no question . The second is a finding that conditions were
"extremely hazardous." The evidence is clear that the 193 8
midsummer season was driest and most hazardous in respect t o
fire since 25 or 30 years . That type of evidence was given by
farmers, game guides and fire wardens, lumbermen and exper t

witnesses . Mr. Smith, a game guide, with 52 years' experienc e
in the district, said May, June and July, 1938, were "excep-
tionally dry, drier than I ever remember ." Mr. Harvey, loca l

garhe warden, said June and July were "the driest that I hav e

ever known in the ten years I have been game warden ." Mr.

Crockett, a local farmer, deposed that in the 40 years he live d
there "it was one of the driest that I can remember ; quite a
north-west wind was blowing all the time." That had a dryin g
effect ; hay and roots were seriously affected . Even appellant,
because of conditions, would not risk operating in the late r

afternoon . The danger would be less in the morning hours, pro-
gressively more hazardous as the day advanced . The jury had
to decide whether or not it was hazardous for appellant to wor k
riot all day but until 12 .30 p .m., and did so. It will be foun d

later that if the reasons given by defence witnesses for operating ,
viz., no wind and high humidity, were good reasons, it woul d
iustify their continuing work in the afternoon .

The jury were told that for two days in early May for the firs t
time in its experience the Comox Logging and Railway Company
closed its logging operations ; also on May 21st. On June 8th
that company pulled the crews out of the woods and quit loggin g
because "we thought it was too dry and too dangerous to work . "
They resumed on the 10th for part of the day and continued until
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the 21st . They then quit because it was so extremely dry and the
1941 wind was high. "We stopped all operations" and remained close d

ELK RIVER until long after the fire . The Comox operations were 12 or 1 5
TIMBER Co. miles south of appellant ' s. These conditions were general on

LTD .
v .

	

Vancouver Island . The Comox Company also closed down a
BLOEDEL, Ladysmith operation probably 100 miles away . For the sam e

STEWART &
WELCH Lm . reasons on June 13th respondent company closed its main lo w

Macdonald, ging operations . It was said they ceased operations because of
c.as .c . a surfeited market. That would not account for closing dow n

early in May and part of June.

The jury did not accept appellant's submission that mainly if

not entirely the important element to consider was the condition

of wind and humidity on the 5th of July, 1938 . Attention coul d
not be confined to that date . The cumulative effect of high wind s
and general conditions for several weeks was reflected in con-
ditions on that date .

All the foregoing facts were so generally known and the

evidence in reference thereto repeated so often that withou t

doubt the jury had before them all the affirmative evidence o f
hazardous conditions they required, unless it was neutralized o r
destroyed by other aspects in respect to wind and humidity later
discussed.

This lay evidence was confirmed by expert witnesses, Mr .

_McQueen, already referred to, who lived on the coast 22 years ,

said the period was "characterized by extremely dry condition s
right from the beginning of the season." He was there the whol e
summer and said "to my knowledge it was the driest year w e

have had" ; he added that from the beginning of the season

prevailing winds had been generally from the north and tha t

these were very dry winds, bringing on fire conditions . That
this condition, too, was dangerous, was conceded by Mr . Daly,
appellant's superintendent . He first said "it was fairly dry" ;
pressed further "I would say it was very dry" ; so dry that any

fire would be extremely dangerous . He knew this he said ; al l

were aware of it . When the fire started he said it spread with
great rapidity "owing to the fact that everything around ther e
was like tinder ." On cross-examination he agreed that "ther e

was an extremely hazardous condition in the forest ."
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Referring further to the evidence of experts, records were

	

C . A .

kept by the Provincial Government at Campbell River nearby .

	

194 1

"Hazard-sticks" made of Douglas fir sap wood were kept at ELK RIVE R

the forest ranger's station about 10 miles from the fire scene ; TIMBER Co .
LTD .

their uses were described by Mr . McQueen and Mr . Playfair,

	

v .

the former a Bachelor of Applied Science in Forestry ; he took BLOEDEL,
STEWART

s,

a post-graduate course in fire control research work . The wood, WELCH Iirn .

very absorbent to moisture, is kiln-dried at a forest products Macdonald ,

laboratory at the university until all moisture is removed. o ' J 'B .c .
Several hundreds are out, weighing 20 grams when dried, and

placed in the field for observation . Their function is to measure

the inflammability of the forest cover. When the contents of the

sticks show 9 per cent . or less of moisture the forest cover i s
"very inflammable and fires are exceedingly liable to originate . "
"The condition of the forest cover" it was said "when the con-
tent is 9 per cent. or less is very dry and the risk of fire from

industrial operations quite hazardous." The prevailing condi-
tions as thus revealed were shown at the trial by charts an d
graphs for the period May, June and July. Weighing them at
intervals determines the dryness of the forest fuel . For the
greater part of May it was 9 per cent or less . This meant tha t
the fuel contained 9 per cent . or less of water . They showed 9
per cent . or less of moisture for sixteen days in May, 25 day s
in June and in respect to the last sixteen days in June fourtee n
of them showed 9 per cent . or less . As to early July on the firs t
five days the percentage was 9 per cent . or less, except for the
3rd when it was from 9 to 11 per cent . Subsequently, from th e
5th to the 15th of July, nine days, showed 9 per cent . or less .
Appellant 's counsel submitted that too much was proved by thes e
hazard-sticks ; it showed dangerous conditions over so long a
period. The fact is it was hazardous throughout nearly all of

that period ; it does not help appellant to establish that fact .

Appellant submitted that wind and humidity determine th e

danger. If no wind, or I assume a low wind, and high humidity
presumably on the 5th of July, 1938, a fire would not readil y
start ; in other words, because of conditions on that day appel-

lant was justified in operating ; the fire, therefore, must have bee n
of an incendiary origin or due to some other cause. Appellant
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considered (Daly) that with the humidity 30 or lower it woul d

be dangerous to operate. Counsel complained that the evidence

of many of respondent's witnesses did not deal with the essential
factor, viz., the fire hazard in the early afternoon of July 5th, in
view of the high humidity and lack of wind that day . The
evidence was not and could not be so limited . I pause here to
add to my brother McDoNALD'S comments on Higgins v. Comox

Logi/ing Co . (1926), 3 B.C . 525 ; [19271 S.C.R. 359. It is
erroneous to suggest—only such a contention would assist appel -

lant—that unless the humidity falls to 30 or lower (sometimes
it was put at 35) it would be lawful to operate . The Suprem e
Court of Canada were not deciding that in a case such as this i n
order to determine fire-hazard humidity only need be considered ;

much less on the day in question . If that were so, the trial

should have been a short one .

Mr. Osborne, presumably a noted authority, was an expert
witness for respondent . Appellant's counsel urged that this

witness supported their submission, viz ., that with a relative

humidity of approximately 30, as on July 5th, and little or n o

wind, it was not hazardous to operate. I will examine this
claim ; by relative humidity is meant the percentage of satura-
tion in the air at any given temperature . If 100 per cent . it i s
completely saturated ; if 50 per cent . the moisture is reduce d
one-half . At 100 per cent . the air holds all the moisture it ca n

contain at the prevailing temperature ; it is practically on the

turning point of fog, rain or dew. High temperature alone does

not necessarily mean a high hazard, as a very high humidit y

may accompany it.

As indicated, the relative humidity was at 50 per cent. or

possibly 51 around 12 .30 p .m. on July 5th. The submission was

that with little wind on that date conditions would not he hazard-

ous until it fell to 30 or 35 per cent. ; if that is so it was not

necessary to stop work at 12 .30 p .m . This answer was made b y

11r . Osborne to a question asked, and it was relied upon t o

support their theory . Mr. Osborne said "with your condition s

of drought as it were, and a humidity of 50, I would not call

your critical fuels extremely inflammable . " That answer it was

said justified appellant ' s statement that it was not a negligent
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act to operate on July 5th. Even if that is the proper interpre-

tation, the evidence of one witness would not compel the jury t o

so find ; but it is not so . He defined "critical fuels," such a s

existed in this area, as dead vegetation, finely divided materials
on the forest floor, exposed to free circulation of air . They are ,
he said, susceptible to easy ignition and rapid combustion. It
is like the kindling for a fire ; it burns very rapidly when ignited .

All of Mr. Osborne's evidence must be read—not this answe r

alone—for an exposition of his views . He used the word s

"extremely inflammable ." He also said these "critical fuels"

are susceptible to ignition, and fires will start in them from
sparks, under conditions of drought and with a humidity of 50 .
Critical fuel, therefore, at that humidity was "susceptible to
ignition," but would "spread rather slowly with a very hig h

humidity . " Fires in slash he pointed out would "burn with th e

humidity up to 70 or 80 or more ." Any doubt that in his opinion

a spark under the conditions prevailing including a humidity o f
50 would account for the fire is set at rest by the following ques -
tion and answer (I referred to it before but in another
connection) :

What is your opinion, Mr . Osborne, as to whether burning carbon, or

cinders from a railway locomotive, falling on critical fuel, or particularly

rotten wood in the vicinity of that cold-deck pile, would start a fire unde r

the conditions- which have been described? Yes, a spark could readily set it .

When asked what is considered the degree of humidity a t
which it becomes "really dangerous to operate" he said "n o
definite figure can be set " ; it is largely a matter of relativity ;
"it all hinges on conditions" ; in other words, humidity is not
the only factor. In a good many logging-camps he said by a rul e
of thumb sometimes followed, humidity of 30 to 35 was con-
sidered extremely dangerous, indicating that operations shoul d
cease ; also that higher humidity combined with a strong wind
will create just as hazardous a condition . He added, too, tha t
"even extreme droughts will have a bearing on it ." Again h e
said that one cannot take a humidity reading alone to determine
the hazard. It was "extremely important" to take your fuel into
account and "seasonal conditions," that is to say, the effect of a
protracted drought over a long period. "In other words," h e
said, "any time you consider humidity you have to take into

C. A .
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account your preceding weather for a considerable period." This ,
1941 too, answers the suggestion that attention ought to be confined t o

Er.0 Rim, conditions of wind and humidity on the day of the fire . Another
lii\]OErt Co . witness referred to the "cumulative effect" of a long drought i n

tiro.
v .

	

creating fire-hazard .
BI,OEOE

	

r. &
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Mr. Osborne further testified that burnin g
EWAJi

nrtr

	

carbon or cinder s
\VEr.cn LTD . from a railway locomotive falling on critical fuel or particularl y

Macdonald, rotten wood around the cold-deck would start a fire, meaning, o f
C .J .B .C .

course, under all the conditions prevailing as to humidity, tem-
perature and seasonal drought . IIe also said, after examinatio n
of records during the period in question, upon being asked hi s
opinion as to the condition of the forest cover from a forest fir e
hazard standpoint :

Well, I think you have a dangerous condition there . There is no doub t
about it . You have a very dangerous condition . It indicates a very dan-

gerous seasonal condition .

The foregoing evidence clearly reveals that the answer quoted
and relied upon by appellant cannot be read in the narrow sens e
assigned to it .

I refer again to the evidence of \Ir . McQueen to further
answer the suggestion that we are only concerned with wind and
humidity on July 5th. To describe the hazard. he pointed ou t
that during June the prevailing wind was generally from th e
north . It is what is known in meteorological. terms "as a north-
ern continental wind"—a very dry wind, one which brings o n
fire conditions on the coast . The effect of it was to take th e
moisture out of the forest cover . Then, after discussing thes e
aspects, based upon evidence adduced as to conditions not only
prior to but on the day of the fire, he said, upon being asked
whether or not there was risk in carrying on logging operation s
in this area with oil-burning locomotives "I would say there wa s
quite a great risk in operations by a company ." In view of thi s
summation of the evidence by him and by others, Mr . Osborne
included, it is idle to suggest that because the humidity wa s

around 50 and very little wind prevailed on July 5th a fire woul d
not start from a spark alighting on critical fuels or punk .

The last finding in the answer of the jury to question S wa s

absence of precautions ; extraordinary, or as I put it, more tha n
ordinary care, it was found, was not taken . I need not dwell on
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the evidence supporting this finding : it was not disfmted .
Operations, as my brother ,1Ic 1)oxAu stated, were continue d

through June and July without other precautions than thos e

taken in normal years . Appellant did not employ track-walker s

or other patrols to follow locomotives in order to detect incipien t
fires and to extinguish them when discovered, with suitabl e
equipment . That practice was customarily followed by other
operators, even in normal seasons . Mr. Daly conceded tha t
appellant had no one following its locomotives or patrolling th e
woods along the track where sparks would fall . Mr. Filberg o f

the Comox Company, said it was their practice to provide track -

walkers. "'We have, " he said, "watchers on the track, watching

for any sparks that .may be thrown along the railway. They
follow the locomotives and watch for sparks that might b e
thrown . " Mr. Cobb, manager of the plaintiff company, als o
gave evidence on that point .

The foregoing covers in the main the evidence upon which th e
jury based their answers to questions 7 and S . I need not refe r
to 7. It was all . affirmative evidence adduced by respondent and
secured from appellant 's witnesses and fully discharged the onus

of proof. Can there be the slightest question that the answer to
S was based solely on that evidence, exclusively referable to i t
and to nothing else ? On asking that question before when dealin g

with the evidence supporting the answers to 3, 4 and. 5, I said
that to ask it was to answer it ; here the answer runs to meet th e
question . Did the jury require other aid apart from that evi-
dence to decide that steam equipment was used, that condition s
were hazardous, and. that they had no patrols'? In truth I am
discussing the obvious, with deference to other views . I treat the
point fully, however, as it is virtually the only point in the case ;
also in justice to litigants who have large interests involved ; i t
will at least disclose my reasons for not interfering with thi s
verdict .

The whole answer to question S defined the negligence as found
by the jury . As already intimated the doctrine res ipso logaifur

is a rule concerning evidence of negligence in certain cases . I f
the jury did not cast this part of the charge aside, as I am sure
they did if it was understood, they would know that it related
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only to negligence ; in other words, the question was—mus t
1941

	

respondent prove negligence throughout its whole case or may i t

ELK RIVER
stop when half way through ?

TIMBER Co.

	

One can best show that the jury were not deflected from thei r
LTD .

v .

	

obvious duty as outlined repeatedly by the trial judge by analyz-
I3ZAEDEL ,

S°rEwnxT &

	

5ink° the answer to S . As intimated, it contains three findings all
WELCH LTD . taken separately, concerned with findings of physical facts ; read

Macdonald, as a whole it discloses the negligence assigned . It is the
C .J.B C

co-relation of these facts, viz ., steam equipment, dry weather an d
lack of patrols that caused the mischief. Let us examine each
finding. First "steam equipment" used . Was there any need
to resort to the res ipsa rule to decide that ? It was not a con-
cealed fact known only to appellant ; it was in fact admitted--
common ground--known to the whole neighbourhood. Second,
"extremely hazardous [weather] conditions" ; scores of wit-
nesses proved that unconcealed fact ; it too was largely admitted,
or too obvious to be denied . I hope it will not be suggested that
the jury were led to believe that the weather was under th e

management and control of the appellant : hence it was not
necessary to prove that it was hazardous. Of course the jury
found hazardous conditions ; farmers, game wardens, lumber -
men, officials and experts, a cloud of witnesses—the whole
countryside knew it—and many testified in respect to it . That
fact did not lie "solely within the knowledge of the defendant ."

Third and finally a finding of absence of precautions the circum-
stances required—track-walkers, patrols, appliances and equip-
ment . That, too, was not a secret known only to appellant ; it was

all admitted, or at all events, there was no denial . We have,
therefore, three separate findings in 8, which placed together ,

mean negligence ; all of them either admitted or overwhehningl y

established by respondent without assistance from a non-applic-
able rule .

I said I would consider the answer to S and all answers
from 3 to S inclusive as a whole instead of separately ,

as hitherto . It does not, however, alter the situation. The

maxim could not be invoked in respect to 3, 4, 5 and 6 for reason s

shown, and the trial judge did not say so ; quite the contrary .

As for 8, if the first finding were omitted, viz ., steam equipment,
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there would be no negligence . Each fact constituting it must be

	

C. A .

separately established .
Finally, the jury were not asked to apply the maxim nor were ELK RIVE R

they even told it did apply ; they were therefore free to follow TIMBER Co .
LTD .

the proper advice given elswhere . If they started to apply it on

	

v.

their own volition they would soon find either that it did not fit B
STEwART

L6EDEL ,

the case or that it was not necessary to use it . They would find WELCH LTD.

that all the facts were proven by respondent and that to call upo n
the appellant to explain would be unnecessary and absurd . As

my brother MCDONALD stated, the jury could have dismissed

this part of the charge from their minds after the first sentenc e

was uttered . The plaintiff did not invoke the rule as categori-
cally stated . The jury should at least have been recalled to correct
that statement .

I need not refer to eases : it is enough to say that appellan t

was not prejudiced ; there was no miscarriage of justice ; in

other words, the jury were not led to a wrong conclusion . I

would add—on all the facts and circumstances, it would be a

serious miscarriage of justice to treat the trial as abortiv e
because of this strange interlude.

I would dismiss the appeal ; also confirm assessment of
damages .

MCQBARRIE, J .A . : I agree that the appeal should be dis-
missed and the assessment of damages confirmed .

SLOAN, J .A . : I confine myself to the consideration of the
legal consequences flowing from the misdirection of the learne d
trial judge wherein he (with respect) in error, instructed the
jury upon the rule "res ipsa loquitur." That the rule has n o
application herein is conceded . Counsel for the responden t
seeking to escape the consequence of this misdirection made th e
following submissions : (1) That counsel for the appellant wa s
bound by the position he took below ; (2) that in the absence of
an objection below no complaint could be made to this Court ,
and (3) that in any event the misdirection was not substantia l
and did not result in a miscarriage of justice .

I propose to treat each heading in order . With reference to
the first submission I am unable to agree therewith . And fo r

33
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several reasons. In the first place appellant's counsel did not
deliberately assume any position below. It was not common
ground that " res ipsa loquitur " applied, there was no issu e
agreed upon, no express stipulation and no conduct below whic h
would preclude appellant's counsel from contending that " res
ipsa loduitto " as foreign to the trial.

Scott v. Fernie {1904), 11 B.C . 91 can have no application
under these circumstances. Neither does the principle of that
decision extend to pure questions of law . I have yet to read a
considered authority which holds that counsel can tie the hand s
of an appellate Court on a question of law because of his conduc t
below. The Supreme Court of Canada felt quite free to fin d
for a respondent on a point of law raised for the first time i n

that; Court	 1iiargolius v. Diesbourg, [1937] S.C.R . 183. In
Attorney-General of British Columbia v . Salter (1938), 53 B .C.

338, at 352 et seq., this Court refused to be bound on a questio n

of law by the agreed position of opposing counsel taken bot h
below and before us . The function of an appellate Court to deter-
mine the law cannot be sterilized by agreement thereon by counse l
below, either express or implied from conduct .

Under the second heading it was submitted that if appellant' s
counsel took no position below he was wrong too in that event .

It was said that he ought to have joined in with the objection o f

plaintiff's counsel to the charge and that by remaining silent h e
is now precluded from raising any objection before us . In sup-
port of this proposition Nevill v . Fine Art and General Insuranc e

Company, [1897] A.C. 68 ; Seaton v. Burnand, Bur•nand v .

Seaton, [1900] A.C. 143 ; Johnston d3 Ward v . _McCartney,

[1934] S.C.R . 494, and cases of a like nature were cited to us .

The obvious difficulty is that these authorities do not apply in

this Province, under the circumstances of this case, because o f

the proviso to section GO of the Supreme Court Act . As 1IARTIx,

J .X. said 3i years ago in Alaska v . Spencer (1904), 10 B.C .

473, at 490 :
The proviso changes . . . the existing salutary rule requiring objec-

tions to a charge to be taken at the time .

It is apparent that in British Columbia Electric By . Co . v. Key,

[ 1932] S .C.Ii . 106, the said section was not brought to the atten-

tion of the Court .
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Then, too, it must be remembered that after plaintiff 's counse l

had objected to the charge of the learned trial judge in the
relevant particular, the ruling was made that the charge woul d
stand uncorrected . Can it justly be said that because experience d
senior counsel for the defendant in obedience to the forensi c

amenities did not immediately quarrel with the adjudication of

the Court given on the objection of opposing counsel and see k
another ruling on this point, that he is forever bound to hold hi s
peace, and be penalized for his good manners ? I for one do no t
think so. Both because of the statute and apart from it I am o f
the opinion that the objection to the charge is open to appellan t' s

counsel in this Court .
That brings me to the consideration of the third heading, i .e . ,

the contention that the misdirection was not substantial and di d
not result in a miscarriage of justice . In my view the erroneou s
passage in question was substantial in effect and "dominated the
reasoning upon which that portion of the charge was founded ."
Blue d Deschamps v. Red J7ounfain, Railway (1909), 78

L.J.P.C . 107 .
The learned trial judge herein after properly directing th e

jury the long road home said in effect : "If you have trouble on
that road then take the short-cut." Who can say which road they
travelled? If they took the short-cut then there certainly was
substantial wrong done the defendant . I can see no escap e
from holding that because the jury was invited to take the eas y
but illegal way out of a difficult situation there was substantia l
misdirection . The proper and precise appreciation by the jury
of upon which side lay the burden of proof was of basic import-
ance because the dividing line between what is pure conjecture ,
and what is reasonable inference from the evidence adducd i n
this case is difficult to define . Having concluded that the mis-
direction was substantial I turn now to the second aspect in th e
submission under this heading .

In the language of Duff, J . (as he then \vas) in Leech v . The
City of Lethbridge (1921), 62 S.C.R. 123, at p . 1.29 (wherein
lie dissented in fact but not on the principle involved) :

The point to be considered is whether it is clear that there has been n o
substantial wrong or miscarriage of justice .

That test is cnlbodied in the English Rules as Order XX IX .,

a

C. A .
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r . 6 . That rule has no counterpart in the Rules of this Provinc e
as our Court of Appeal Rule 6 gives this Court a wide an d
unfettered discretionary power to grant a new trial as w e
"think fit . "

Oddly enough the English rule appeared here at least as fa r
back as rule 287 of 1880, and again as rule 436 of 1890, but it
disappeared in the 1906 rule revision and the present Appea l
Rule 6 was adopted in lieu thereof as rule 869 . Although the

English rule is no longer in our book nevertheless, as pointed ou t
in Perry v. Woodu ard 's Ltd . (1929), 41 B.C. 404, at 417 it s
influence remains as a guiding rule of practice and see e .g . ,
11- cDerrnid v . Bowen (1938), 53 B .C. 98, at p . 107 .

Misdirection may be in some cases so unsubstantial that i t

manifestly could not influence the verdict or be of such a charac -
ter that the complainant could not suffer prejudice thereby . In
that ease the Court would grant no relief—AlcDemn id v . Bowen ,

supra . But once substantial misdirection is demonstrated th e
ima facie presumption is that it resulted in a substantial wrong

or miscarriage of justice	 Bray v. Ford, [1896] A .C. 44 :

Hobbs v . Tinting. Hobbs v. Nottingham Journal, [1929] 2

I .B . 1. The onus is then upon the opposing side to make i t

"clear"—Leech ' s case, supra—that the misdirection is of suc h

a character that it did not affect the result	 Anthony v. Halstea d

(1877), 37 L .T. 433 ; White v . Barnes, [1914] V.X. 74 Har-

nett v . Bond (1924), 40 T.L.R. 653 . In spite of the persuasiv e
arguments of counsel for the respondent he failed in his tas k

and did not discharge the burden upon him of clearly convincing

me that there had been no substantial wrong or miscarriage of

justice occasioned by the misdirection in question .

Counsel for the respondent contended in addition, that even
if there was fatal misdirection on one limb of his case he coul d
succeed on issues other than negligence and in consequence a

new trial ought not to be directed . In my view this submission

under the circumstances of this case cannot succeed . A litigant

is entitled to a fair trial on all matters in issue. In my opinion

the present infection cannot be localized in that manner . The

issues and very lengthy evidence thereupon are so interwove n

that they cannot be completely severed and prejudice on the one
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must be of necessity imported by the jury into and prejudice th e
other. The question of costs alone is one of substance and on a

proper direction on negligence the defendant may well have won

on that primary issue carrying perhaps the general costs of the

action. Either the very long and expensive trial was, in the
legal sense, in its entirety fair or unfair . It cannot be said to
he sustainable because it was fair on one only of its main issues .

To hold otherwise and to deprive the defendants of a larg e
sum of money without obedience to the salutary provision lai d

down in section 60 of the Supreme Court Act, is, in my opinion ,

with deference, to do a substantial wrong to this litigant . That
is to say there has been, in this case, because of misdirection a
miscarriage of justice, and I would in consequence, and with
respect, order a new trial.

O'I3azroimx, J.A . : The appellant seeks a new trial . The
facts and submissions of counsel are reviewed in the reasons fo r
judgment of my learned brother Mcl)oNALI . I am in general
agreement with the conclusions he has reached . I am not satis-
fied that a new trial is justified by anything which took plac e
below. I would dismiss the appeal in all its branches.

McDoxALI), J.A . : This is an appeal from a judgment entere d
for $92,594.54 in an action tried before Moimisox, C .J .S .C .
with a special jury. The action arose in respect of a disastrous
tire originating about 4 p.m. on 5th July, 1938, between appel-
lant ' s railway-track, branch 21-C, and its cold-deck 114 D situat e
upon block B of lot 145 Sayward District on Vancouver Island ,

and later spreading over the countryside and destroying propert y
belonging to the respondent and other logging operators i n

the area .
In the statement of claim respondent alleged that appellant

was negligent in carrying on logging operations under the hazard -
ous conditions then existing and in causing the said fire to start .
It was further alleged that the defendant was negligent in allow-

ing said tire on or about the 13th of July, 1938, to escape fro m
its premises, being said block B of lot 145 on to certain unoccu-
pied logged-off land known as lot 51, and thence on to responden t' s
lands ; thirdly, it was alleged that the carrying on of loggin g
operations under the conditions existing constituted a nuisance ;
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the continuing operations after the fire started constituted a con -
1941 tinning nuisance ; and, fourthly, that the appellant, through

ELK RIVER failure to do its "utmost" to prevent the spreading of the fire
TIMBER Co. was under a statutory obligation to reimburse respondent fo r

LTV .
v,

	

money spent in trying to bring it under control .
B'LOEDEL,

	

The trial of the action continued for some weeks : questions
STEWART &

WELCH LTD. were put to the jury, all of which were answered favourably t o

McDonald, J.A. respondent, and, in addition, as the respondent contends, a
general verdict was given in its favour. The questions put to th e
jury were finally fixed by the learned trial judge after man y
lengthy discussions between judge and counsel. They were not
put in the form asked for by respondent's counsel but, as I say ,
in a form fixed by the learned trial judge . Briefly it may be
stated that the jury made the following findings :

(1) That the fire started at the place and time above men-
tioned. (2) That the fire started by reason of logging operation s
owing to the negligence of appellant in "using steam equipmen t
in the woods under extremely hazardous conditions withou t

extraordinary precautions being taken ." (3) That the fir e
escaped from said block B of lot 145 owing to the negligence o f
the appellant in not bringing all available men and equipment
to the scene of the fire on the night of July 5th, 1938, and the da y
of July 6th, 1938 . (4) That the fire spread to the south an d
east (i .e ., on to the respondent's property) owing to the negli-

gence of the defendant in sending men back to other work an d

failing to take adequate precautions "against the possibility o f
the wind springing up and spreading the existing `spot' fires . "
(5) That the operation carried on by appellant prior to and on

5th July, 1938, constituted a nuisance in that appellant wa s
"operating steam equipment under extremely hazardous con-
ditions, thereby endangering adjoining properties" and causing
substantial injury to the respondent . (6) That the activities
of the defendant between 6th July, 1938, and 14th July, 1938 ,
constituted a continuing nuisance . (7) That appellant did not
do its "utmost" to prevent the spread of the fire which started as
aforesaid on 5th July, 1938 . (8) That respondent without the
written consent of an officer of the forest branch continued log-
ging operations while said fire was burning .

By agreement between the parties the assessment of damages
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was referred to the registrar of the Supreme Court and on the

	

C . A .

findings of the jury judgment was later entered for the amount

	

194 1

found by him to be due, viz ., as stated, $92,594.54 .

	

ELK RIVE R

Many grounds of appeal are raised and I have found it some- TIMBER Co .

what difficult in preparing a judgment, as counsel did in pre-

	

v .

senting argument, to clearly segregate and apply the legal prin-
S
B
TEW

LOE
A
DEL ,
RT &

ciples involved, for the reason that there has been, as there was WELcx LTD .

bound to be, a certain amount of overlapping.

	

McDonald,

	

J .A.

The first finding of the jury above mentioned is of prime

importance for aside from the statutory obligation, if this find-
ing is to stand, there is an end to this appeal . The respondent 's
case, as it went to the jury on this branch, was based upon an

allegation that the appellant was negligent in operating its oil -
burning steam locomotive No . 2 on the day in question under th e
extraordinarily hazardous conditions then prevailing in the area .

While there is no definite finding that there was any defect i n

the locomotive or in its spark-arrester such a finding is not directl y

negatived and in any event there was ample evidence, if the jury
chose to accept it, that no spark-arrester ever made will preven t
all live sparks from escaping from the smoke-stack of an oil -

burning locomotive, and that such live sparks may fly throug h
the air for a distance of 200 to 300 feet . There was furthe r

evidence that a spark may alight in punk, i .e ., dead dry wood

and may smoulder there for a long time before bursting into
flame. The jury, therefore, when seeking to ascertain the origi n
of the fire, were entitled to find as a fact that the fire originate d
from a spark thrown out by locomotive No . 2 at or about 12.30
p.m. on July 5th, 1938 . I think (and I do not understand

counsel seriously to contend otherwise) that the finding that the
fire was caused by logging operations means just that. Having
regard to the evidence, the course of the trial, and the learne d
judge's charge, this was a reasonable inference for the jury to
draw and their finding ought not to be disturbed . There was ,
of course, a volume of evidence that nothing of the sort coul d
have happened and that the fire might have originated in an y
one of many other different ways. Nevertheless all these matter s
were before the jury and were fully argued and discussed, and
I am far from being able to hold that this finding was a mer e
conjecture. It was, on the contrary, quite a reasonable eonclu-
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sion to reach and the inferences drawn by juries, under like or
similar circumstances, have not been in the past lightly disturbe d
by appellate Courts. One or two cases are very enlightening

when one is considering the present finding. In Grand Trunk

Rway. Co. v. Griffith (1911), 45 S .C.R. 380, Duff, J . (as he
then was) cited the older authorities and at p . 387 quoted the
rule laid down by Lord Loreburn, L .C. in Richard Evans & Co . ,

Limited v . Astley, [1911] A .C . 674, at p . 678 . This rule, I think,
is applicable here though the learned trial judge, when requeste d

to do so by counsel for the respondent, declined so to put the

matter to the jury . The learned judge appears to have though t
this was putting the matter in too favourable a light for th e
respondent. In any event, appellant's counsel cannot complain
that on this branch, at least, the matter was put unfavourabl y
to him. The rule mentioned would seem to settle the question

as to the right of juries to draw inferences upon a balance of

probabilities, but the difficulty seems to have been for learne d
judges to apply the rule to the facts of individual cases . The
problem was recently fully dealt with by Davis, J . in Danley v .

Canadian Pacific Ry . Co., [1940] S .C.R. 290, at pp. 296-7
where his Lordship said :

The case before us was tried with a ,jury and it is not for an appellat e

Court to treat the ease as one for a fresh decision even though the jury' s

verdict may not commend itself to the judgment of the Court . . . . It i s

neither our duty nor our right in this appeal to draw any inference—tha t

was for the tribunal of fact, the jury in this case .

If the jury was entitled to conclude that locomotive No . 2
started the fire, we must next consider whether there is soun d
ground for their finding that this was due to the negligence o f

appellant in "using steam equipment in the woods under

extremely hazardous conditions without extraordinary precau-
tions being taken ." As to this, appellant's counsel pins his faith

on the decision of the Supreme Court of Canada in Higgins v .

Colno.r Logging c Ry . Co., [1927] S.C.R. 359 and the remarks of

1Iig-n .ault, J . at p . 363 where he quotes with approval what was

said by Gnr .invu, J .A. in this Court, which is to be found in
(1926), 37 B.C. 525, at p . 531 . An analysis of the evidence i n
these two cases convinces me that while at first blush they see m
to have much in common, the Higgins ease was decided upon a n
entirely different set of facts and hence could be no guide to th e

C . A .
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jury in the case at Bar . The effect of the decision in the

	

C . A.

_Higgins case was simply that under the facts there in evidence it

	

194 1

was not negligence per se to carry on logging operations in British
Ezr RrvL a

Columbia in a dry season even when the humidity is low, par- TIMBER Cc .
L

titularly in view of the fact that the defendant there had supplied

	

v.
xn .

the fire-fighting equipment required by the Legislature . The
STE w

BroEAVE
ZRT c~;.

,

ease can be of authority only in respect to its own facts, which WELCH LID.

are quite different from those which the jury were considering
McDonald, a .A .

here. The one outstanding and decisive difference is that in the
II igg ns case the breaking of the line and the consequent spar k
from friction were things unheard of in such operations thereto-
fore and not to he expected, while in the present case the jur y
had ample evidence from which to conclude that what happene d
here was precisely what any reasonable man might expect woul d
happen under the prevailing conditions .

Many other matters, of which I shall mention but a few arose
in this case which were not present in the Higgins case . The area
in question was covered with slash which was in a highly inflam -
mable state, as one witness put it, as dry as tinder, prior to an d
at the time of the starting of the fire ; the spring and summer of
1938 constituted one of the driest seasons in the memory of th e
oldest inhabitant ; the weather had been and was extremely ho t
and strong drying winds from the north-west and west had bee n
unduly prevalent ; even the evergreen trees were withered an d
dry ; and the moss had curled up on the rocks ; other operators ,
including the respondent, had closed down their operations o n
account of the danger from fire . True they were also influence d
by the state of the market, but that does not alter the main fact ;
strangers were forbidden by the forest branch to enter the are a
at all . Notwithstanding the hazardous conditions appellan t
took no extra precautions whatever to prevent the starting or th e
spreading of fire . Further there is a volume of evidence tha t
steam locomotives constitute the most frequent cause of fire i n

the forest, and that appellant did not follow what is the usua l
practice, viz ., to have patrol men in dry weather to follow these
locomotives shortly after they pass .

It is objected that the jury had no right under any circuun-

stances to impose upon the appellant an obligation to use "extra-
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ordinary" care and that such finding is invalid . Having in mind

that the jury were dealing with so dangerous an element as fir e

under all the circumstances above mentioned I think the jur y

did no more than to impose an obligation to use special care .

After all the word "extraordinary " is not in itself objectionable

if one keeps in mind just what the jury were considering and i f

they had in mind, as I think they had, principles such as were

laid down by Duff, J. (as he then was) in Wilson v. Por t

Coquitlam, [1923] 1 W.W.R. 1025, what HUNTER, C.J. had

said in Crewe v. Mottershaw (1902), 9 B.C. 246 and what was

said in the Supreme Court of Canada in The Lake Erie and

Detroit River Railway Company v . Barclay (1900), 30 S .C.R .

360 . Pollock, on Torts, 14th Ed ., at p . 399 discusses the duty in

regard to such a dangerous thing as fire and suggests that the

word "consummate" might not be quite strong enough to defin e

the duty to take care of so dangerous an element. There is noth-

ing magic in the word "extraordinary " itself. In my opinion,

having regard to the course of the trial and the evidence adduced ,

the finding was amply justified and it amounts to nothing more

than that, having regard to all the circumstances, appellant faile d

to take that special care which the situation demanded. When

all has been said, "the amount of caution required of a citize n

in his conduct is proportioned to the amount of apparent danger ."

I think this attack fails and that cases such as Grand Trunk

Rway Co. v. McKay (1903), 34 S .C.R. S1 have no application .

An attack also is made upon the learned judge 's charge to the

jury upon the ground of misdirection in that the learned judge i s

said to have told the jury that the rule res ipsa loquitur applied

and the following paragraph in the charge is said to throw th e

onus upon appellant :
But the plaintiff invokes a rule that if the thing speaks for itself then

the onus is shifted. The rule that it is for the plaintiff to prove negligence

and not for the defendant to disprove it is in some cases one of considerabl e

hardship to the plaintiff, because it may be that the true cause of the

accident lies solely within the knowledge of the defendant who is alleged

to have caused it. The plaintiff can prove the accident, but it canno t

prove how it happened so as to show its origin in the negligence of the

defendant. This hardship is avoided to a considerable extent by the rul e

to which I have referred . It is . as lawyers call it. yes ipsa loquitur—the

thing speaks for itself . There must be reasonable evidence of negligence bu t

where the thing is shown to be under the management of the defendant or
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its servants and the accident is such as in the ordinary course of things

	

C. A .

does not happen if those who have the management use proper care, it

	

194 1
affords reasonable evidence, in the absence of explanation by the defendant,

that the accident arose through want of care. On the other hand, if the ELK RIPER
defendant produces a reasonable explanation equally consistent with negli- TIMBER Co .

gence and no negligence, the burden of proving the affirmative, that the

	

LTD .

BLOEDEL,
remains on the plaintiff .

	

STEWART &

In the first place it may be noted that the learned judge did not WELCH LTD .

say that the rule res ipsa loquitur applied. What he said was McDonald, J.A .

that the plaintiff invoked the rule . As a matter of fact, if I

may say so with respect, this was a mere vagary of fancy . There
was no such invocation from the beginning to the end of the case .
This, I think, ought to dispose of the objection, but so much ha s
been said on the subject that I shall discuss the matter further .
The respondent pleaded negligence, and pursuant to an orde r
of this Court gave the most minute particulars of the negligenc e
relied on : counsel in opening charged negligence and proceede d

by calling witness after witness to prove negligence ; appellant ' s
counsel met the challenge on that basis, in his opening declare d
himself prepared to do so and offered a great volume of evidenc e
to controvert the charges in every particular : the final addresses
of counsel appear in the appeal book and it is clear to demon-

stration that, except in so far as the words quoted may affect th e
matter, the case went to the jury on that basis . It is trite la w
that a judge' s charge must be looked at as a whole and not i n
segregated utterances torn from their context . Even at the ris k
of being too lengthy I shall quote some things which appear in
the charge, some before and some after the above remarks :

The onus being on the plaintiff to prove the truth as alleged in the state-
ment of claim— . . . Nothing is proved until you say so . . . .
That the proof of such facts lies on the party who first put it forward—no t
on him who denies it . The onus of proof is on him who affirms not on him
who denies. A party who comes into Court and seeks a remedy at the
hands of a Court or jury, must show that he stands on a firm footing. He
must establish the specific allegation set out in the statement of claim .

You must not arrive at a verdict by any process of guessing, let your gues s
be never so accurate. . . . The plaintiff alleges that owing to the

negligence of the defendant, it received damage to its property, and that th e
alleged negligence on the defendant's part was as between it and th e
defendant the sole cause of that damage . It is not enough for it to

prove that damage has occurred, and therefore p rima facie the defendant is
liable . It must establish circumstances from which it may be fairly inferred
that there is reasonable probability that the damage resulted from th e

defendant was negligent and that his negligence caused the accident, still

	

v'
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BLOEDEL ,
STEwART & and still further, when it got beyond its boundaries was it through the

WELCH LTV. defendant's negligence it got beyond its control, and did it then extend to

-

	

and dest roy the plaintiff's property. . . . The plaintiff alleges that the
AreDonald, J.A.

engine discharged sparks of that kind and that it was sparks from the
engine that alighted on the inflammable material lying along and in close
proximity to the railway-track that started the fire that destroyed thi s
property . Was it? That is the question. Was it? . . . The allegation

of negligence is repeated in different forms, and amplified by particular s

and answers to particulars . . . . The facts alleged as the basis of an y

legal inference must be clearly proved . The burden of proof is always o n

the party who asserts the existence of any fact which infers legal responsi-

bility. . . . You take the statement of claim of the plaintiff, and I a m

sure counsel do not mind my saying that there are only certain paragraphs

that contain the specific allegations .

The jury did in fact have before them all the pleadings an d
the exhibits and a complete transcript of the evidence and they
spent some two days arriving at their verdict .

After the jury had retired and before the questions had bee n

submitted to them counsel for respondent asked the learned
judge to correct his statement regarding res ipso loquitur stating
that he had not in fact invoked the rule . The learned judge

declined to alter his charge. What then became the duty o f
appellant 's counsel ? Surely if that part of the charge, to which

objection is now taken, bore so heavily upon hint as he no w

strenuously contends that it did, it was his duty to say so then.
Though he did complain to the learned judge of two other
matters in the charge, as to this he said not a word . His reason
given before us for such silence is that the learned judge having
declined to accede to the request of respondent 's counsel coul d

not be expected to heed a complaint from appellant's counsel on
the same matter. This does not strike inc as being sound . I

think the contrary might very reasonably be assumed . In any

event I cannot think that counsel may now be heard to ask us t o

order a new trial after having taken his chance with that jury

without a word of protest . If we should make any such order on

this ground, we would, I think, be lending countenance to a breach

C . A.

	

absence of such precaution on the defendant's part. It is not enough t o

1941

	

prove it might have been caused by the defendant . It must prove it was
	 caused by the defendant . . . . If you can determine from the evidence

ELK RIVER where and how it started, you will proceed to find whether the defendant ,

TzsrnER Co . if you identify it with the origin of the fire, was negligent, and in what
LTD .

	

respect . And [now speaking of the escape of the fire] you will go further
v .

	

and say whether its escape was owing to the negligence of the defendant ;
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of that very salutary rule laid down by DuFF, if . (as he then was)

	

C. A .

in Scott v. Fernie (1904), 11 B .C. 91, at p. 96. There that

	

194 1

learned judge used words which have now become classic in our
ELK Rn,ER

jurisprudence :

	

TIMBER Co .

The rule is no mere technicality of practice ; but the particular applica-

	

LTD .

tion of a sound and all-important maxim—that litigants shall not play fast BLOEBEL
and loose with the course of litigation—finding a place one should expect, STEWABT &

in any enlightened system of forensic procedure .

	

WELCH LTD .

This is not said in criticism of counsel : it is merely saying that McDonald, S.A .

having in the interests of his client, as he saw them, once taken
a stand at what he now contends was a vital moment in the tria l
he cannot now take a different position . Surely nothing more
need be said on this branch of the case except to say that th e
maxim has been applied by the House of Lords in ZFN evill v . Fine
Art and General Insurance Company, [1897] A.C. 68, at p . 75 ;
in McDonald v . Owen, [1924] 1 D.L.R. 85 ; British Columbia
Electric Ry. Co. v. Key, [1932] S .C.R. 106 and in the recent
case of Spencer v . Field, [1939] S.C.R. 36 per Davis, if. at p . 42 .

The whole question of the effect of misdirection and non -
direction (as to both of which the appellant complains) is dis-
cussed in the opinion of Lord Shaw in Blue c6 Deschamps v . Red
Mountain Railway, [1909] A.C. 361 and in Jones v. Canadian
Pacific Railway (1913), 83 L .J.P.C. 13. Many other case s
were cited before us but I shall not labour the matter furthe r
except to express the view that if there was any misdirection i n
this or in any other part of the charge it was of a very minor
nature and did not affect the result reached by the jury ; and
there has been no miscarriage of justice. As to any non-direc-
tion it did not cause a finding or verdict against the weight of
the evidence . Is this 30-day trial before what was obviously a
careful and intelligent jury to go by the board because of a
slight slip, not (be it noted) on a question of law but on a ques-
tion of fact ? I cannot think so .

I am strengthened, at least to my own satisfaction, in th e
above opinion by the fact that as I view the matter the responden t
had on the whole case a general verdict in its favour.

The learned trial judge told the jury they might, if they sa w
fit, bring in a general verdict but that he was putting question s
to them at the request of counsel . When the jury came in they
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were asked if they had agreed upon a verdict to which the fore-
man replied : "We have, your Lordship . Do you want the ques-
tions [meaning, of course, the answers] or the verdict ?" Th e

answers were then received and read . Certain discussion fol-

lowed in the presence of the jury ending with a statement fro m

the foreman during which he said :
I might make the statement that they were unanimous as near :s they

could possibly be on all the questions, when they discussed them, before they

made the final answer, and that our final verdict was for the plaintiff.

The learned judge certainly so understood this to be the resul t

of their answers for he said :

	

•
The jury has now handed down their verdict, which is a verdict for th e

plaintiff, I take it, subject to what Mr. Parris has to say .

In my opinion there is nothing in any of the answers inconsistent
with or repugnant to this general verdict and upon the principle s

enunciated in British Columbia Electric Rway . Co . v. Dunphy

(1919), 59 S.C.R. 263, I think this general verdict in favour of

the plaintiff must stand .
If I should happen to be right in these conclusions it woul d

not be necessary to deal with the claims respecting the escap e

of the fire and nuisance. However, having regard to the per-

suasive arguments of counsel and the time occupied before th e

Court on these matters, I think I should deal with them as

briefly as may be . As to the escape of the fire from appellant' s

premises on to the waste land known as lots 51, 99, 100 and 10 1

and later from lot 51 on to respondent 's property, appellant' s

contention is that, on the assumption that it was not negligen t

in starting the fire, it was under no obligation to attempt to con-

trol the fire once it had escaped from its own premises . I think

appellant's duty in that regard cannot be so lightly viewed . On

the night of 5th July, 1938, almost instantly after the fire was

first seen it burst into a conflagration . Cold-deck pile 114 D,

containing some 500,000 feet of timber became a raging furnac e

and the fire shortly spread to other cold-deck piles in the imme-

diate vicinity. On that evening the fire leaped toward the cas t

across Gosling Lake and raged through the dry slash for severa l

days. Some efforts were made by appellant in the way o f

building fire trails and sending out men with mattocks and

shovels to bring the fire under control . In the first instance th e

greater part of these efforts were exerted to keep the fire from
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spreading to the south and west where the appellant itself was the

	

C. A .

owner of a very valuable stand of timber . These latter efforts

	

194 1

were successful, but in the course of a week, while the fire burn-
ELK RIVE R

ing to the south and east through dry slash had to a great extent TIMBER Co .

burned itself out, nevertheless on 13th July there were scores

	

Di!'
of small isolated fires still burning both on lot 145 B and on

STE
I31.oEVEI,

W

	

,
ART &

lot 51 . It is true that during that week appellant had from SO WELCH LTD .

to 105 men working with picks and shovels but a great number me,zia, JA.

of their men had gone back to their usual occupations and some
is men who had been engaged in fire-fighting had been dis-
charged. On the afternoon of 13th July there happened what
any reasonable man, knowing Vancouver Island, should naturall y
expect. A north-west wind sprang up and the small isolated fires ,
referred to in the evidence as "spot" fires immediately sprang
into flame. As 14th July came on, the wind increased in strength
and the fire spread to the south-east and caused the unnumbered
dead standing trees known as "snags" to come ablaze . Later the
fire spread into standing timber and created what is known as a
"crown" fire burning through the tops of the tall trees. On the
evening of 1 4th J lily it leaped Deep Bay toward the south-eas t
and thence on to the respondent's lands . No one can say just to
what extent the "spot" fires burning on 145 B and those burning
on lot 51 respectively contributed to the latter conflagration .
There was in this case only one fire and that fire originate d
betty een cold-deck 114 D and the railway-track and it never wa s
put out and it did destroy the plaintiff's property. There was a
volume of evidence on both sides as to whether appellant had
used reasonable efforts to bring that fire under control and th e
jury by their answers to questions 9 to 12 found for the respond-
ent. That finding I think we have no right to disturb . The
liability of appellant under such circumstances, I think, is clea r
having regard to the decision of Bankes, Warrington and Duke ,
I, .JJ., affirming Lush, J . in Musgrove v. Pandelis (1919), 85
L.J .I .B . 915, and this altogether apart from the obligation s
imposed by sections 117 and 118 of the Forest Act . See further
the decision in Pall v . Grand Trunk Railway Company (1866) ,
16 U.C.C.P. 252 .

There is next to be considered the question whether or no t
under all the circumstances the appellant was on and prior to
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5th July, 1938, maintaining a nuisance on its premises . The
1941 law relating to nuisance was clearly explained to the jury and by

ELK RIVER
their answers to question 13 to 15 I think it is clear that the jur y

TIMBER Co . understood the issue and that upon the evidence they were entitle d
ETD .

~,.

	

to make the finding which they did, viz ., that the operations of
BLoEDEI., the appellant did constitute a nuisance .

STEWAR T
\VELCII LTD .

	

Questions 16 to 18 have to do with appellant's failure to abat e

McDonald, a .A . the nuisance and the answers are in respondent 's favour. The

whole law relating to nuisance is fully dealt with in Sedleigh-

Denfeld v. St. Joseph 's Mission Society (1940), 109 L.J.K.B .

893 and as I view the matter a greater obligation was throw n

upon the defendant in that case than need be thrown upon the

present appellant in order to support the jury 's verdict and th e

judgment entered thereon . Appellant's counsel seeks by a hair -

line distinction to bring himself outside the decision in Hepburn

v. Lordan (1865), 34 L.J . Ch. 293 and the authorities mentioned

in Ilalsbury's Laws of England, 2nd Ed ., Vol. . 34, p . 22 et seq .

I am unable to follow him and think le has failed . The recent

ease of Dollman v . Ig illman, Ltd ., [1941] 1 All RR. 355, though

not dealing with fire, is helpful, I think, to respondent and shows ,

as counsel contended, that it is immaterial whether the presen t

case be considered as one of negligence or of nuisance—the sam e

facts may give rise to liability on either ground .

There remains only to consider what has been called the

statutory liability under section 118 of the Forest Act whic h

provides, to put it briefly, that any person who, in the case of a

fire burning on land on which he is conducting any lumbering

operation, no matter how, where or by whom the fire may hav e

been set, fails to do his utmost to prevent the spread of the fir e

is under an obligation to reimburse any other person who ha s

incurred expenses in controlling and extinguishing the fire shoul d

it spread beyond the boundaries of such first-mentioned person ,

or should it threaten so to do . The evidence is practically al l

one way on this and comes largely from the mouths of appellant ' s

own witnesses. The only attack made upon the charge to th e

jury is that the learned judge, when requested to do so, decline d

to define to the jury the meaning of the word "utmost ." With

respect I think the learned judge was quite right, and that the
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jury knew very well the meaning of this word which is in

	

C.A .

common everyday use.

	

194 1

To sum up it is my opinion that we ought not on the question ELK RIVE R

of liability to interfere with the answers, the verdict or the TIMJ ER CO .
LTD.

judgment based thereon .

	

v.
BLOEDEL ,

Coming to the question of damages it is admitted that we STEWART &

ought not to interfere unless the learned registrar proceeded WELCH LTD.

without evidence or upon a wrong principle . I have followed McDonald, .LA.

carefully the argument of counsel as they appeared before us

and in their factums and I have reached the conclusion that no t

in any instance has the appellant made out a case . I can see
nothing to be gained by reviewing the evidence which was befor e
the learned registrar as he pursued his tedious task over many
months . I was considerably impressed by the argument of Mr .
John Farris in this regard but having heard the argument o n
the other side I am not prepared to say that the registrar wa s
wrong in his conclusion on any item ; on the contrary I think
he was right .

There was, I think, a fallacy in appellant's argument as to what
is meant by a mistake in "principle." What is meant surely i s
a principle of law . One typical instance would serve as an illus-
tration. One of the most important things the learned registra r

had to ascertain was the quantity of standing timber on th e
ground at the time of the fire . On one side was a cruiser's actua l
count of the various species of trees, made in 1928, from whic h
total there was deducted what was considered a fair allowanc e
for trees which would have fallen and become unmerchantabl e
in the interval . This was supported by a considered estimate
made by respondent's logging foreman after a purposeful surve y
made by him in 1934 and another in June, 1938 . On the other
side was an estimate made by an employee of the appellant after
the fire. So far as cedar timber was concerned this estimate wa s
fairly clearly shown to be radically wrong . When the registrar
chose the former as a guide, was he applying any principle of
law ? I think not . Rather he was, as Mr. Housser, counsel fo r
the respondent put it, adopting one method of computation i n
preference to the other . This, I think, was for him and not for
this Court to decide .

34
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It follows from what I have said that I am for dismissing

the appeal .
Appeal dismissed, Sloan, J .A. dissenting .

Solicitors for appellant : Farris, Farris, McAlpine, Stultz ,

Bull & Farris .

Solicitors for respondent : Lawson, Clark & Lundell .

ELK RIVER TIMBER COMPANY LIMITED v .

BLOEDEL, STEWART & WELCH LIMITED .

On the taxation of the respondent ' s costs of the appeal the registrar allowe d

$948 .90 for examining proofs of print of appeal books at 10 cents per

folio under tariff item 38 (b) (1) of Appendix N of the Rules of Court .

Held, on appeal, that tariff item 38, as far as appeal books are concerned, i s

exclusively for the benefit of the party preparing the appeal books . The

fact that the respondent was given a copy of the proof and actuall y

checked it does not affect the situation as far as party and party costs

are concerned . Respondent only has recourse in this connection t o

tariff item 39 . The item in question is disallowed .

APPEAL by defendant from the registrar at Victoria on the

taxation of the plaintiff's costs in allowing $948 .90 for examin -

ing proofs of print of appeal books at 10 cents per folio . Argued
before MCQLARRIE, J.A. in Chambers at Vancouver on the 4th

of July, 1941 .

J. L. Farris, for appellant .
Lundell, for respondent .

Cur. adv. vult .

11th July, 1941 .

MCQLARRIE, J .A . : This is an appeal by the defendan t

(appellant) from the allowance by the registrar at Victoria on

taxation of the costs of the plaintiff (respondent) of $1,037 .10

530

C . A .

194 1

ELK RIVE R
TIMBER CO .

LTD.
V.

BLOEDEL ,
STEWART &
WELCH LTD .

C .A.
In Chambers

194 1

July 4, 11 .
Practice—Costs—Taxation—Examining proofs of print of appeal books—

Appendix N, tariff items 38 and 39 .
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(less $88.20 taxed off) for examining proofs of print of appeal zn cnabens
books, 10,371 folios at 10 cents per folio, the taxation being under

	

194 1

Column 4 .

Mr. John L. Farris, who appeared for the defendant (appel-
ELK RIVER

TzmsE R

lant), contended that the plaintiff (respondent) should not have Co . LTD .
v

been allowed the item in question because tariff item 38 (b) (1) BLOEDEL,

did not apply to respondent who had no duty to check the & WELCH

proofs of the appeal books, even in a case like this where the

	

Irrn.

respondent was given a copy of the proofs and actually checked McQu,trrie ,

same. He referred also to item 39 and submitted that that i s

the only item which the respondent could tax in this connection.

He had no authorities to cite .

Mr. 0 . F. Lundell opposed the appeal on behalf of th e

plaintiff (respondent) and supported the registrar's ruling . He

was in the same position as Mr . Farris regarding authorities and

stated that he had not been able to find any, the point involved

having never previously come up .

After consideration I have come to the conclusion that the

appeal should be allowed and the said item disallowed. There

should be a reference back to the registrar for that purpose .

In my opinion the tariff item 38, so far as appeal books are

concerned, is exclusively for the benefit of the party preparin g

the appeal book. The fact that the respondent was given a copy

of the proof and actually checked it does not affect the situation

as far as party and party costs are concerned. Reference to

previous tariffs, I think, makes this clear . Respondent only

has recourse in this connection to tariff item 39 . It is to be

noted that under tariff item 38 factums are linked up wit h

appeal books . It could hardly be suggested that a respondent

should be allowed a fee for examining proofs of print of appel-

lant's factum and vice versa . It is also to be noted that in the

maximum allowance provisions covering Columns 1, 2 and 3

item 38 is treated in the same manner as disbursements which,

of course, are only chargeable by the party preparing the docu-

ment. Finally, if the respondent were allowed to tax the dis-

puted item he would receive the same fee as would have the
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appellant who prepared the appeal books and who has only thi s
item to look to for his remuneration in regard to the appeal book s
apart from actual disbursements .

Appeal allowed.

IN RE TESTATOR'S FA_IIILY MAINTENANCE AC T
AND ESTATE OF ADRIAI \ E DUPAUL, DECEASED .

Testator's Family Maintenance Act—Petition by husband—IFill—Fou r
daughters of testatrix by former marriage—Estate of $9,400—Ten
dollars left to husband and residue to daughters—Husband's contribu-
tion to estate—R.$ .B .C. 1936, Cap . 285 .

A husband and wife were married in August, 1919 . They were engaged
jointly at different times in operating an hotel, a shingle mill and a
farm, also in running rooming-houses . The husband claims he con-
tributed about $4,600 to their . joint enterprises in addition to his work .

The wife, who was survived by four daughters by a former marriage ,
died in December, 1940, leaving an estate of about $9,400. By her wil l
she left $10 to her husband and the balance of the estate to her four
daughters . In 1938 the wife gave her husband $1,000, and th e
daughters claim that their mother stated this was all she intended hi m
to have out of her estate . The husband, who was 66 years of age, had
very little means at the time of his wife's death, and all four daughter s
were in very poor circumstances . The husband petitioned for relie f
under the Testator's Family Maintenance Act and was awarded $2,000 .

Held, on appeal, affirming the decision of MORRISON, C .J .S.C ., that in the

circumstances there was no ground for reducing the compensatio n

allowed in the Court below.

PEAL by the executors and beneficiaries of the estate o f
Adrianne Dupaul, from the order of MORRISON, C.J.S .C . of the
13th of June, 1941, on the petition of Joseph Lodger Dupaul ,
the widower of deceased, for relief under the Testator's Famil y
Maintenance Act . The petitioner is the second husband o f
deceased and the four beneficiaries under the will are he r
daughters by her first husband . By her will she appointed two
of the daughters, Lila and Rose, executrices of the will, and lef t

C . A .

194 1

Sept . 17, 23 .
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$10 to her husband and the balance of her estate to the fou r

daughters, to be divided equally among them. The net value of

the estate is about $9,400 . In 1938 the deceased gave her hus-

band $1,000. She is alleged to have told her daughters tha t

this sum was given to him as his share of the estate. All the

daughters are in poor circumstances, three of them being o n

relief. On the hearing of the petition $2,000 was allotted to

the petitioner .
The appeal was argued at Victoria on the 17th of September ,

1941, before MCQUARRIE, O 'HALLORAN and _MCDONALD, JJ .A .

Burton, for appellant : The evidence shows that petitioner

was cruel to his wife continuing up to shortly before her death .

When he received $1,000 from his wife he accepted it as hi s

share of the estate . There were five persons interested, and he

received about one-third of the estate. He is not entitled to

relief, first on account of the position of the beneficiaries wh o

are all very poor, and secondly, he accepted the $1,000 give n

him as his share. Proper consideration was not given to sec-

tion 4 of the Act : see Walker v. McDermott, [1931] S .C.R .

94 ; In re Sylvester. Sylvester v . Public Trustee, [1941] 1

Ch. 87 .
C. C . Bell, for respondent : The will was drawn before the

$1,000 was given the petitioner . The testator's two sisters and

a niece gave evidence in favour of the petitioner . They are

French Canadians . He contributed largely to the testator' s

estate, so the Sylvester case [supra] does not apply : see Royal

Bank v. Fullerton (1912), 17 B.C. 11 . As to the solicitor's dut y

to have the evidence before the Court see Dockendorff v . John-

ston (1924), 34 B.C. 97 ; Robertson v. Latta (1915), 21 B .C .

597 ; C. W. Stancliffe & Co. v. City of Vancouver (1912), 17

B.C. 629 .
Burton, replied .

	

Cur. adv. volt.

23rd September, 1941 .

MCQrARRIE, ;LA. : I would not interfere with the decision

of the learned judge below. He had the advantage of seein g

and hearing certain witnesses whose evidence does not appea r
in the appeal book and, I think, came to a reasonable conclusion .

533
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I give much weight, as no doubt he did, to the fact that at least
a substantial part of the estate left by the deceased was derived

from joint undertakings of the deceased and her husband . The
learned Chief Justice of the Supreme Court of British Columbia
apparently also considered the allegations of cruelty mad e
against the husband .

O'HALLORAN, J.A . : Adrianne Dupaul died in December ,
1940. She was survived by her husband the respondent aged 66 ,
and by the four appellants aged 41 to 48, her daughters by a
prior marriage. By her will, made nearly three years befor e
her death, the deceased gave her husband $10 and divided he r
net estate of some $9,000 equally among her four daughters .

The husband invoked the provisions of the Testator's Famil y
Maintenance Act, Cap . 285, R.S.B.C . 1936 . The Court ordered
$2,000 paid to a trustee which was directed to pay the husban d
thereou t
such sums from time to time not exceeding $30 per month as the trustee in

its absolute discretion shall deem necessary and adequate . . . .

It was also provided that if he died before the said sum was
exhausted, the balance remaining after payment of his "medical ,
funeral and testamentary" expenses should be paid back to hi s
wife's estate .

The four daughters now appeal against this provision for thei r
stepfather . The deceased and the respondent were married i n

1919 . They engaged jointly in operating an hotel, a shingl e
mill and a farm. They were interested also in several rooming-

houses, but whether jointly or severally it is not necessary to
find. The husband avers in the petition under oath that (1) h e
contributed some $4,600 in cash to their joint enterprises, in
addition to his work ; (2) his total assets at the time of applica-
tion to the Court in January, 1941, consisted only of $220 in
cash and his personal belongings. Neither of these statement s
is denied .

However, no question of resulting trust was raised before us .

It is not disputed the husband received $1,000 from his wife in

1938 . That sum together with the $2,000 awarded him con-

stitutes about one-third of her estate . The combined sum so
nearly approximates the share of the estate the husband woul d

534
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have received if the wife had died intestate (vide section 112 (2) C. A.

of the Administration Act, Cap. 5, R.S.B.C. 1936), it is not 194 1

difficult to believe, that in his search for a standard of public by RE

policy to guide his discretion in the difficult decision he had to TESTATOR' S
FAmILF

make, the learned judge turned to the intestacy provision as a MAIN -

generally accepted indication of what was "adequate, just, and Aenwn
equitable in the circumstances."

	

ESTATE OF

It was contended under section 4 of the Testator's Family
ADRIANN E

DIIPAUL
,

U L

Maintenance Act, supra, the husband should be refused relief DECEASED

because of acts of cruelty to the deceased which are put forward O'Halloran,
J .A .

in the affidavits of the four appellants . In the absence of reason s

for judgment in the record, counsel informed this Court that the

learned judge in making the order he did, specifically mentione d

he had taken the evidence of cruelty into consideration . Further-

more it also appears from what counsel said, that the learne d

judge had certain oral evidence before him which is not before

this Court.
In the circumstances I would not reduce the provision mad e

in the Court below . The appeal should be dismissed .

MODoNALD, J .A. The testatrix left her surviving her hus-
band, the respondent herein, whom she, then being a widow ,

married in 1919 . Under her will she bequeathed to her husban d
$10 and to her four daughters, the appellants herein, the residu e

of her estate in equal shares .
The matter was heard in Chambers before MORRISON, C .J.S.C .

who had before him not only the affidavits sworn by each of th e

parties but also heard the parties orally examined . The learned

judge had therefore that advantage over us, who have not seen

the parties . The order below was that out of a net estate o f

approximately $9,000, the sum of $2,000 should be paid to a

trust company and of capital and interest thereout $30 per month

to the respondent so long as that sum might extend . If at the
death of the respondent any sum should remain, such remainder

to fall into the residue of the estate . It is complained by th e

daughters that this allowance ought not to have been made, and

that in any event not more than $1,000 ought to have bee n

allowed, for the reason that the testatrix a year or so before her

death and before drawing her last will had stated to her daughters
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that she was then paying $1,000 to her husband which was all
she intended him to have out of her estate. That $1,000 was in
fact paid to the respondent, but through an unfortunate adven-
ture has been largely lost.

While it may be that had I been considering the matter in th e
first instance I might have made an order less generous to the
respondent, I am not, on consideration, prepared to say that th e
learned judge was wrong, and I would therefore dismiss th e
appeal . Under all the circumstances I think the costs of al l
parties should be paid out of the estate .

Appeal dismissed.

Solicitor for appellant : J. S . Burton.
Solicitor for respondent : C. C. Bell .

IN RE ESTATE OF JOHN MORTON, DECEASED . THE
YORKSHIRE & CANADIAN TRUST LIMITED v .

ATHERTON ET AL.

Will—Interpretation—Surrounding circumstances—Gift for "educational
and religious objects"—Charitable gift—Validity—Rule 765 .

A testator made the following provision in his will : "Upon the death of my
said wife Ruth Morton I direct my said trustees to set aside and transfer
and pay to the trustee or trustees for the time being of a fund to b e
known as The Morton Fund the sum of One hundred thousand Dollar s
($100,000) to be held upon such trusts as shall from time to time be
declared by the trustee or trustees of the said Morton Fund in favou r
of educational and religious objects in connection with the Baptis t
Denomination in the Province of British Columbia and I declare tha t
my said wife Ruth Morton shall name and appoint the first trustee o f
the said Morton Fund." On originating summons by the trustee under
the will as to whether the above provision is a good and valid beques t
or legacy :

Held, that where a testator makes a bequest in his will in favour of educa-

tional and religious objects, by the use of the word "religious" it i s

prima facie for purposes which are charitable in the legal sense of th e

word, and a bequest for "educational objects" is also prima facie a
bequest for charitable purposes. According to the intention of th e

testator, as expressed in his will, the trusts to be declared by the

S .C .
In Chambers

194 1

June 16 ,
17, 27 ;
Oct . 20 .
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trustees would necessarily be trusts in favour of educational and

	

S . C.

religious objects in connection with one or more of the institutions In chambers

"which administer religion and give spiritual edification" to members

	

194 1

of the Baptist Denomination in British Columbia, and would thus be

charitable trusts. The testator has by the words used specified the

	

IN RE

objects of his intended bounty, or the particular purposes for which he

	

JE$ OH of
oxx

intended the money to be applied in such a way that the trustees could MORTON ,
not devote the whole or any part of the fund to purposes not charitable. DECEASED

It follows that the gift is a good charitable gift and a good and vali d
bequest or legacy .

ORIGINATING SUMMONS taken out by the plaintiff a s

trustee to answer a certain question arising in connection wit h
the will of John Morton, deceased . The facts are set out in th e
reasons for judgment . Heard by FISHER, J. in Chambers at
Vancouver on the 16th, 17th and 27th of June, 1941 .

J. A. Grimrnett, for plaintiff .
J. A . Maclnnes, for J. E. Thornton, Edna R. Rennie, Lizzi e

Thornton and Viola H. Gleig.
G. Roy Long, for W. C. Atherton .
McAlpine, K.C., for A. Grieve .
Joseph Oliver, for H. H. Phillips.

Cur. adv. volt.

20th October, 1941 .

FISHER, J. : In this matter the Court is asked upon the appli-
cation by way of originating summons, taken out by the plaintiff
as trustee, to answer a certain question arising in connection
with the will of the late John Morton, deceased, who died at
Vancouver, B.C. on or about the 18th of April, 1912, the ques -
tion reading as follows :

1 . Is the bequest or legacy provided for by the following words in the las t

will and testament of the said John Morton, deceased, a good and vali d
bequest or legacy ?

[Already set out in head-note] .
In a previous case of In re [Ruth] Morton Estate, [1941] 1

W.W.R. 310 I was required to determine certain questions aris-
ing in connection with the estate of the late Ruth Morton, who
was the widow of the said John Morton, and in such case I had
to consider a great many authorities which have been referred
to in the present case and with which, therefore, I will not dea l
now so fully as I might otherwise have done . In approaching
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the problem of construction of the will before me I, of course,
have to remember that I must construe the will as a whole an d
not take the vital and crucial words out of the will and make u p
my mind as to its meaning without them and then ask myself
whether their presence makes any difference. See Sir Wilfre d
Greene, M.R. in the recent case of Re Diplock, Wintle v. Dip -

lock, [1941] 1 All E.R. 193, at p . 203 . In considering th e
many decisions hereinafter referred to I have also tried to kee p
in mind what was said by Middleton, J .A. in Re Walker (1925) ,

56 O.L.R. 517, at 522 (quoted with approval by my brother
MA SON in the case of In re Paul, Deceased . The Royal Trus t

Co. v . Rowbotham et al ., [ante, 469, at p. 473] ; [1941] 3

W.W.R. 178, at 181) :
Speaking generally, no aid can be derived from reported decisions whic h

do not establish a principle but simply seek to apply an established principle

to a particular document .

In dealing with question 5 in the [Ruth] Morton Estate case

I had to consider the expression "religious and/or charitabl e
work" used in the will of the late Ruth Morton and here I have

to consider the expression "educational and religious objects"

used in the will of the late John Morton, as above set out . In

both cases the expressions used involve consideration of the
authorities dealing particularly with the question as to what ar e
charitable gifts or charitable trusts and the rules applicabl e
thereto . In the present case, however, the context is differen t
from what it was in the Ruth Morton will and such difference i n

itself makes a different, if not more difficult, problem for me here .

In the first place I have to consider whether the words of th e
gift "educational and religious objects" must be construed con-

junctively or disjunctively. Counsel supporting the validity o f

the bequest and the conjunctive construction rely especially upon

the following cases : Re Iluyck (1905), 10 O.L.R. (C. A.) 480,

especially at p . 486 ; In re Sutton. Stone v. Attorney-Genera l

(1885), 28 Ch. D. 464, especially at p . 465 ; In re Best .

Jarvis v. Birmingham Corporation, [1904] 2 Ch. 354 ; Re Lloy d

Greame v . Attorney-General (1893), 10 T.L.R . 66 ; Caldwel l

v . Caldwell (1921), 91 L .J.P.C . 95 . In the Huyck case Boyd,

J. says at pp . 486-7 :
The case relied upon by the appellant is a decision of Lord Cottenham ,

538
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when Master of the Rolls, in Williams v . Kershaw, [ (1835) ] which is not

	

S. C .

found in the regular series of reports, though it appears in 5 L.J. Ch . 84 In Chambers

and in note printed 5 Cl . & F. 111 . That ease has been much criticized in

	

1941

the text books, and it is said to be the first case in which "and" of the

testator has been construed "or" by the Court in order to work the destruc-

	

IN RE

tion of the

	

See Bon Charities, p. 290, and also Perry on Trusts,

	

JEB OI
Iox

o f
gift .

	

Boyle

	

~

	

y

	

h

who contends that the whole context of the will showed a charitable use was MORTON ,

intended : sec . 712 . Altogether this case is one which, though not over- DECEASED

ruled, may be safely disregarded as of present authority . It was contrasted

	

-
Fisher, J.

with the decision in In re Sutton by the Scotch judges in Cobb v . Cob b

(1.894), 21 Rettie 638, with preference for the conjunctive construction of

Mr . Justice Pearson as contrasted with the distributive constructio n

adopted by the Master of the Rolls . In In re Macduff, [1896] 2 Ch. 451 ,

the words used were "charitable or philanthropic," and that was held t o

be in the alternative and so inherently uncertain . Had the phrase use d

been as in this will, the result, I venture to think, would have been different :

see per Rigby, L.J., in that ease, and what is said by Lord Davey in Blair v .

Duncan, [1902] A .C . 37, at p . 44 : "If the words used were `charitable and

public purposes, ' . . . effect might be given to them, the words being

construed to mean charitable purposes of a public character ."

In the case of In re Sutton. Stone v. Attorney-General, supra,

Pearson, J . says at pp . 465-7 :
To my mind the words "charitable and deserving objects " mean only one

class of objects, and the word "charitable" governs the whole sentence . I t

means objects which are at once charitable and deserving . . . . Undoubt-

edly, if I am obliged to say that the proper construction of the present gif t

is "in charitable or deserving objects" the case would fall entirely withi n

the reasoning of the Master of the Rolls in Williams v . Kershaw, and I

should be compelled to hold that the gift was bad . But, to my mind, ther e

is an entire difference between a gift to the three purposes, "benevolent ,

charitable, and religious, " without any conjunction, copulative or disjunc-

tive, between the first two adjectives, as in Williams v . Kershaw, and th e

gift in the present case to "charitable and deserving objects ." I agree with

the Master of the Rolls that "benevolent, charitable, and religious" means

that the gift may be applied in any one of those three ways . But when, a s

in the present case, the copulative conjunction connects the words "charit-

able" and "deserving," to my mind it changes the grammatical meaning

altogether. The objects are to be at once charitable and deserving, and the

testatrix shows that the class of objects which she wished to be chosen was

to include those which should be both charitable and deserving, and in tha t

way the gift will be good . . .

The Best case followed the Sutton case and a bequest of residue

upon trust for "such charitable and benevolent institutions " a s

the trustees shall in their discretion determine was held to be a

good charitable gift. In the Lloyd Greame case, at p. 67,

Stirling, J . says :
It was not disputed that if the will of the testatrix properly construed
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is a valid charitable gift . Re White—White v. White, 9 The Times L .R .ESTATE OF
JOHN

	

261 . and [1893] 2 Ch. 41 . The matters in controversy were whether the
MORTON, will, according to its true construction, authorizes the application of th e
DECEASED legacy for "benevolent societies or objects," such societies or objects no t

Fisher, J. being religious, and whether the word "benevolent" is used in the wid e
sense which (as was held in James N . Allen [ (1817)], 3 Mer . 17) would
render the trust void as being too indefinite . These questions, as wa s
truly said by the Solicitor-General, are simply questions of the meanin g
of the English language as used by the testatrix . It was contended tha t
the testatrix making a provision for "religious and benevolent societies o r
objects" must be taken to mean prima facie that the societies or objects

which are to share in her bounty must be both religious and benevolent .
It would not be difficult to frame a combination of adjectives to which
such a meaning could not prima facie be given, but as there may be objects
which, though according to the ordinary use of language as religious the y
may be fairly described as "religious," would not according to the like us e
be termed "benevolent." I think that this contention in the present case i s
well founded . At the same time it is to be borne in mind that the testatri x

may have used the expression she did instead of that which to many writer s
would appear more cumbrous—viz., "religious societies or objects an d
benevolent societies or objects," and consequently that which I treat as th e
prima facie meaning of the expression would readily give way to indication s
of a different intention derived from the context of the will. Regard to thi s
consideration seems to reconcile some reported decisions which at first sigh t
seem to conflict, as, for example, Williams v . Kershaw [ (1835) ], 5 Cl . & F . ,
111n, and In re Sutton [ (1885) ] 28 Ch . D . 464 . I entirely agree with th e
argument that neither of these cases nor any other reported case can govern
my decision in the present . . .

Caldwell v. Caldwell, supra, the head-note reads as follows :
A testator by his will left the residue of his estate to trustees upon trus t

to divide the said residue "among such charitable and benevolent institution s
in Glasgow and Paisley and in such sums . . . as in their discretion
may seem best" :—Held, that the word "and" should be read in its natural

meaning, not as "or," and that the institutions intended were such as were
both charitable and benevolent, and that the bequest was not bad for
uncertainty.

Jarvis v. Birmingham Corporation, 73 L.J. Ch . 808 ; [1904] 2 Ch. 354
approved and followed .

On the other hand, counsel for the residuary beneficiaries ,
supporting the disjunctive construction, relics especially upon
Williams v . Kershaw (1835), 5 L.J. Ch. 84 ; In re Eades .

Eades v . Eades, [1920] 2 Ch. 353 ; Attorney-General for New

Zealand v. Brown, [1917] A.C. 393 ; Attorney-General v.
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authorizes the application of the legacy for a purpose which is not reeog -
in chambers nixed by the law as charitable, then the bequest is invalid—see Malice v .

1941

	

Bishop of Durham [ (1805) ], 10 Ves . 522, Ellis v . Selby [ (1836) ], 1 Myl .
& Cr . 286, nor was it disputed that a gift for "religious societies or objects"
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National Provincial Bank, [1924] A.C. 262. In the Williams

case the bequest was for such "benevolent, charitable and reli-
gious purposes" as the trustees should select. Lord Langdale,
M.R. held that the gift might be devoted to "benevolent pur-

poses" and was therefore void. The Williams case was followe d

in the Eades case and it may be noted that it is stated in Tudo r

on Charities, 5th Ed., 69, that in the latter case Sargant, J . gives
a very lucid statement of the law but the writer adds on p . 70 :

The principle of construction applicable to this class of cases enunciate d

by Sargant, J ., in In re Eades, appears to be founded upon reason an d

authority, and it is to be regretted that it cannot at present be regarded a s

the final word upon the vexed question of the conjunctive or disjunctive

reading of gifts involving charitable objects.

In Attorney-General for New Zealand v . Brown a gift "for

such charitable, benevolent, religious and educational institu-
tions, societies, associations and objects" as trustees should selec t

was held not a good charitable gift .

In the Attorney-General v . National Provincial Bank case a
testator directed his trustees to apply one-fifth of his residuar y
estate "for such patriotic purposes or objects and such charitabl e

institution or institutions or charitable object or objects in th e

British Empire" as they in their absolute discretion shoul d
select. It was held by the House of Lords, affirming the decision
of the Court of Appeal ,
that the words of the gift must be read disjunctively, that "patriotic pur-

poses" were not necessarily charitable, and that the gift was void for

uncertainty .

After a perusal of the cases, as hereinbefore set out, upon the
conjunctive or disjunctive construction one might at first incline
to the view that they are contradictory but I think that upo n

further consideration they can be reconciled, as suggested in the
Sutton and Greame cases, supra, and that counsel supporting th e
conjunctive construction are right when they suggest that ther e
is a difference between cases such as the present one, where there
are only two words of qualification, and eases where there ar e
more than two words of qualification or epithets and that th e
cases relied upon as aforesaid to support the disjunctive con-
struction are all cases of the latter kind . In this connection
reference might be made to what was said by Sargant, J . in the
Fades ease, supra, at p. 357 :
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Further, the greater the number of the qualifications or characteristic s
In Chambers

enumerated, the more probable, as it seems to me, is a construction which

1941

	

regards them as multiplying the kinds or classes of objects within the are a

of selection, rather than as multiplying the number of qualifications to b e
IN RE

	

complied with, and so diminishing the objects within the area of selection .
ESTATE OF In the present case the ordinary careful student of English language an d

MORTON, literature would, I think, almost certainly come to the conclusion that th e
DECEASED three epithets here are epithets creating conjunctive or cumulative classe s

of objects, not epithets creating conjunctive or cumulative qualifications fo r
Fisher, J .

each object.

The conclusion at which I thus arrive is entirely in accordance with the
decision in Williams v. Kershaw [ (1835) ] 5 Cl . & F . l l In ; and is not neces-

sarily at variance with the decision of Farwell, J . in In re Best, [1904] 2 Ch .
354 . where the words of qualification were two only.

It is contended by counsel on behalf of the residuary beneficiarie s
that this suggestion of a difference is answered by the Attorneys
General v. National Provincial Bank decision . The contention
is that in the latter case there were only two categories though
both of these categories were subdivided into two subdivisions .
Counsel argues that the words "such patriotic purposes or objects "
constituted one category and the words "such charitable institu-
tion or institutions or charitable object or objects in the British
Empire" constituted the second category . This argument may be
ingenious but is not sound as it is quite apparent from wha t
Viscount Cave, L.C . said at p . 264 that he held that there wer e
four categories :

Now the general rule is clear that if you are making a will you mus t

declare your wishes, not leave it in wide and uncertain terms to some on e

else to make a will for you. Special treatment is meted out to a gift for

charitable purposes, and in that case the Courts have recognized that it is
open to a testator who declares a charitable purpose to leave it to his

trustees to select the particular charities for whose benefit his fund is to

be applied . But that does not apply to eases not coming within the descrip-

tion of charity . Therefore the whole contest in this case has been to bring

this trust within the description of a charitable trust .

That object has been pursued in two ways . First it is said that you ought

to read the words of the trust conjunctively—that is to say, that you are

to read this as a trust for purposes which are both patriotic and charitable ,

such purposes to be selected by the trustees . Like the learned judge of first

instance, Russell J., and the learned judges in the Court of Appeal, I a m

totally unable to read the trust in that way . It appears to me to be plai n

that the testator has, as Russell J. said, given to his trustees four cate-

gories out of which they may select the objects of his benevolence ; they may

be either patriotic purposes, or patriotic objects, or charitable institution s

or charitable objects—they may make a selection of objects from any on e

or more of those four categories . In short the words are to be read, no t

conjunctively, but disjunctively. That argument therefore cannot prevail .

JOHN
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I am satisfied, therefore, upon the authorities cited that the

cases relied upon by counsel for the residuary beneficiaries ar e
distinguishable along the lines suggested and that the words o f

the gift here "educational and religious objects " must be con-
strued conjunctively, that is, in such a way that the trust prop-

erty can only be applied to objects to which both qualification s

mentioned by the testator apply . If, therefore, either of the

qualifications requires the object to be charitable the gift ma y

be supported as a gift to charity . I come, therefore, now to deal
with the question as to whether either of them does and will dea l
first with the word "religious . "

Counsel for parties interested in supporting the legacy have

referred to statements in Tudor, supra, and Halsbury to the

effect that gifts for "religious purposes are prima facie charit-

able" and to Lord Macnaghten's definition (as they call it) or
classification (as opposing counsel calls it) of the variou s
charities enumerated in the preamble to the Statute of Elizabeth,
and set out in Halsbury's Laws of England, 2nd Ed ., Vol. 4, at

pp. 109-110. In the case of In re [Ruth] Marton Estate, supra,

at pp. 323 and 324, I referred to the well-known White case and
said, in part, as follows :

In In re White ; White v . White, [1893] 2 Ch . 41 ; 62 L.J . Ch . 342, the

head-note reads as follows :

A bequest to a religious institution, or for a religious purpose, is prima

facie a bequest for a `charitable' purpose ; and the law applicable to 'charit-

able' bequests, as distinguished from the law applicable to ordinary bequests,

ought to be applied to a bequest to a religious institution, or for a religious

purpose .

"A testator gave this property `to the following religious societies, viz. ,
to be divided in equal shares among them,' the particular objects

not being named :

"Held {reversing Kekewich, J .), that the testator's personal estate wa s

subject to a trust for `charitable' purposes ; and a scheme was directed a s
to such part of it as was purely personalty at the testator's death . "

. . . As was said by Lindley, L .J . in the White case, supra, the authori-

ties show that in our law a bequest for a religious purpose is prima facie a

bequest for a "charitable" purpose in the legal sense of the word but in a
particular case a religious purpose may be shown not to be a charitabl e

purpose. . . .

On the other hand counsel for the residuary beneficiaries, in

reply to these authorities, makes, in effect, the followin g

submission :

543

S . C .
In Chambers

194 1

IN R E
ESTATE O F

JOH N
MORTON ,

DECEASED

Fisher, J.



544

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

S . C.

	

The starting-point and basis for determination of any question of lega l
In chambers charity is the Statute of Elizabeth (quoted at p . 319, [Ruth] Morton) . This

1941

	

is not a hard and fast set of definitions, but has been treated as a basis an d

the Courts have by analogy extended same to objects and purposes of th e

JoHN analysis of the statute (paraphrased at p . 320, [Ruth] Morton) was not

MORTON, intended to and does not add anything to the Statute of Elizabeth, bu t
DECEASED simply classifies into four groups or categories the charitable objects

enumerated in the statute . It is not in any way intended to be used i nFisher, J.
substitution for the statute or to be any extension of the statute . The four

categories, headings or divisions specified by Lord Macnaghten are merel y
descriptive of the four classes of charities set out with particularity in th e
statute . A particular object or purpose is not determinable as being withi n

the legal meaning of charity because it can be said to be : (a) for relief o f
poverty ; or (b) for advancement of education ; or (c) for advancement o f
religion ; or (d) for other purposes beneficial to the community not fallin g
within (a), (b), or (c) . See Lindley, L.J. in hi re Maeduff . Macduff v .
Macduff, [1896] 2 Ch . 451, at 466 . The purpose or object can be determined

to be charitable if literally or by reasonable analogy it comes within th e
Statute of Elizabeth . . . . The term "religious purposes" like "charit-

able purposes" has two different meanings, and is used in two differen t

senses . First : "religious purposes" as defined or enumerated in the Statute
of Elizabeth and its analogous applications, i .e ., its technical meaning o r

sense, and, Second : in the broader and more extended meaning and sense,

in ordinary every-day use, i.e., its popular sense and meaning. The only
true view which can reconcile the conflicting judgments when the statemen t

appears in either judgments or text-books, that "religious purposes ar e

charitable" or that "religious purposes are prima facie charitable" is that

"religious purposes" is used in the sense comprising only those objects o r

purposes which at first sight appear to come within the statute eithe r

literally or by fair analogy . When the text-writers and the judges say tha t

"religious purposes" comprise matters not technically charitable then th e

term is being used in its wider or popular sense . The same explanation

applies to public utility purposes and to educational purposes . As Lindley ,

L .J . says in In re Macduff. Macduff v . Macduff, [1896], 2 Ch . 451, at 466 ,

" `There are four objects within one of which all charity, to be administere d

in the Court, must fall'— . . . , within one of which they must come ;

but he does not say everything which comes within any one of them mus t

be a charity ; that may be so, or may not be so, but they must all com e

within one of these four heads ." Bearing this in mind, one has the explana-

tion of what would otherwise be a very confusing use of the term . In thi s

way the language of Lord Macnaghten in Dunne v. Byrne, [1912] A .C . 407 ,
at 411 when discussing the White case can be given its proper effect . It

also explains the remarks of Lindley, L .J . referred to in [Ruth] Morto n
ease at bottom of p . 324. . . . When Lord Wrenbury in the Privy

Council case—Chesterman v . Federal Commissioner of Taxation (1925), 4 2

T .L.K . 121, at 122 says : "It is not all religious purposes that are charitable"

and when the Supreme Court of Canada says the same thing in Cameron v .
Church of Christ, Scientist the reference clearly is to "religious purposes"

IN RE

	

kind and nature specified in the statute . Lord Macnaghten's now famous
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in the popular or wider sense. When the same term "religious purposes" is
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used in Pemsel's case, White's case or in Dunne v. Byrne, it is used in the In chambers

narrower or technical sense imposed upon it by the application of the Statute

	

194 1

of Elizabeth . . . . When a will says generally "religious purposes" or
"educational purposes" there is no way to apply the Statute of Elizabeth

	

IN R E

to such a gift either directly or by analogy . The statute . . . must
ESTATE OF

Joax
always be the starting-point, " as Lord Wrenbury said in Verge v. Somerville, MORTON,

[1924] A .C . 496, at 502 . "It is not enough to say that the trust in question DECEASED

is for public purposes beneficial to the community or for the public welfare ; Fisher, J .
you must also show it to be . . . charitable" said Viscount Cave, L .C.

in Attorney-General v. National Provincial Bank, [1924] A.C . 262, at 265.

You can show it to be charitable prima facie by showing it apparently to b e

within the Statute of Elizabeth or its analogies—in which event an opponent ,

when the statute apparently applies, then can show that the particula r

object or objects designated do not really comprise legal charity which ca n

be done only where a "particular case " or particular cases are specified b y

the testator. Inasmuch as religious purposes and educational purposes do

compromise matters and things non-charitable in the legal sense, the us e

of such terms can only involve that uncertainty which voids the intended

gift . There is no "particular " here which a party opposing could lay hol d

on . That the trustees cannot make good by confining the exercise of thei r

powers to strictly charitable purposes has been stated many times . . .

I have set out this submission of counsel almost verbatim from

his written argument, because it seems to me a very interesting
as well as novel one and I desire that it may be clear what th e

submission is. I do not recall noting any authority for suc h

submission in my consideration of the cases cited at the time o f

my decision in the [Ruth] Morton Estate case but I propose now
to consider whether the authorities, including the additiona l
ones now cited, support such a submission. Reference might

first be made to the case of Cameron v. Church of Christ ,

Scientist (1918), 57 S.C.R. 298, where the head-note reads a s

follows :
The will of a Christian Scientist left the whole estate of the testatrix to

trustees and contained several bequests for purposes connected with

Christian Science doctrine and practice . One of such bequests was "fifty

thousand will be held as a fund towards helping to supply such institution s

as may in the near future be demonstrated to skew that God 's people are

willing to help others to see the light that is so real, near and universal fo r

all who will receive. These institutions may take the place of what at

present are called Hospitals, Poor Houses, Gaols and Penitentiaries or any

place that is maintained for the uplifting of humanity. "

Held, reversing the judgment of the Appellate Division (40 O .L .R . 567) ,

Idington, J. dubitante, that the terms of this bequest are so vague and

impracticable, and the objects to be benefited and the time for the benefit t o

35
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accrue so uncertain that no reasonable or intelligible construction can b e
in chambers given to it and this sum of $50,000 must fall into the residue of the estate .

1941 The will contained no formal disposition of the residue of the estate, bu t
the final bequest ended with the sentence, "the whole of my estate must be
used for God only . "

Held, also, reversing the judgment appealed against, that even if th e
testatrix intended this expression to be a disposal of the residue the word s

are too broad, indefinite and controversial to be capable of being carrie d

out and there is an intestacy as to said residue .

At pp. 306-7 Sir Charles Fitzpatrick, C .J. said :
Again, whilst in In re White, [1893] 2 Ch . 41, it was held that in accord-

ance with the authorities a bequest for religious purposes must be considere d

as a good charitable gift, the cases all treat these purposes as necessarily o f

a public nature as was shewn by the Vice-Chancellor Wickens in Cocks v.
Manners [ (1871) 1, L .R . 12 Eq . 574 ; there may well be religious purposes

which are not of such a nature and consequently not charitable . . . .

At p . 320 Cassels, J. said :
In the case of Dunne v. Byrne, [1912] A.C . 407, decided by the Privy

Council it was held "that a residuary bequest to the Roman Catholic Arch -

bishop of Brisbane and his successors to be used and expended wholly or i n

part as such Archbishop may judge conducive to the good of religion i n

this diocese" is not a good charitable bequest and is void.

In delivering the judgment of the Board, Lord Macnaghten, at page 411 ,

uses the following language :

"In the present case their Lordships think that they are not bound to

treat the expression used by the testator as identical with the expression

"for religious purposes," and therefore, not without reluctance, they are

compelled to concur in the conclusion at which the High Court arrived . "

To my mind there is great similarity between this case last referred to ,

Dunne v. Byrne, [1912] A.C . 407, and the present case. . . .

In the Cocks v. Manners case there were gifts to four "religiou s
institutions" specifically named and the Court considered the
nature of each of the institutions in coming to a conclusion as

to whether the gift to it was a charitable gift . At p. 585 Sir
John Wickens, V.C. said, in part, as follows :

A charitable gift in English law is a gift such as is described in th e

preamble of the statute 43 Eliz . c . 4, or as can be considered as analogou s

to the gifts there described . The preamble has received a very wide con-

struction, but it is difficult to help feeling that such a gift as that to the

Dominican convent in the present ease is not only not within the words o f

the statute, but probably, and without reference to the faith professed, on e

of the last gifts which the Legislature which passed the Act would hav e

thought of including in it . On the Act unaffected by authority I should

certainly hold that the gift to the Dominican convent is neither within th e

letter nor the spirit of it ; and no decision has been referred to which

compels me to adopt a different conclusion . A voluntary association of

women for the purpose of working out their own salvation by religiou s
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exercises and self-denial seems to me to have none of the requisites of a

	

S . C .

charitable institution, whether the word "charitable" is used in its popular In Chamber s

sense or in its legal sense. It is said, in some of the cases, that religious

	

194 1

purposes are charitable, but that can only be true as to religious service s

tending directly or indirectly towards the instruction or the edification of

	

IN RE

the public ; an annuity to an individual, so long as he spent his time in 1
sTaTE of
Joii N

retirement and constant devotion, would not be charitable, nor would a gift \JowroN,
to ten persons, so long as they lived together in retirement and performed DECEASE D

acts of devotion, be charitable . Therefore the gift to the Dominican convent
Fisher, J .

is not, in my opinion, a gift on a charitable trust. . . .

Inn the White ease, L1893] 2 Ch . 41, at pp . 52-53, Lindley, L .J .
said :

It is, however, impossible, we think, seriously to deny that the testato r

intended his property to be given to some religious societies for religiou s

purposes . His property was to be divided amongst certain societies ; but
what for? The only rational answer to this question must, we think, be

"for the purposes of those societies ;" and, the societies being themselves

described as "religious societies," the purpose for which the testator gave

his property must be treated as religious purposes . It is true that these

are not necessarily "charitable" purposes, and in a particular case a

"religious" society may be shown not to be a "charitable" society. This was

the case in Cocks v . Manners f (1871) J L.R. 7.2 Eq. 574 . But the authoritie s

chew that a bequest to a religious institution, or for a religious purpose, i s

prima facie a bequest for a "charitable" purpose, and that the law applicabl e

to "charitable" bequests, as distinguished from the law applicable to

ordinary bequests, ought to be applied to a bequest to a religious institution ,

or for a religious purpose . The leading cases on this head are as follows :

Baker v. Sutton (1836), 1 Keen 224, where the bequest was to such religiou s

and charitable institutions and purposes as in the opinion of the trustee s
might be fit and proper . Lord Langdale, M .R. in that case (1 Keen 233 )
said : "All the eases, with one exception, go to support the proposition, that

a religious purpose is a charitable purpose ." Townsend v. Carus (1843) ,
3 Hare 257 is to the same effect . Vice-Chancellor Wigram there said : "I f

this is a bequest for religious purposes, I think I am bound to hold it a

charity within the decided cases ." . . . In lVilkinson v. Lindgre n
(1870), 5 Chy. App . 570, where the bequest was to certain charitable insti-

tutions previously named, "or any other religious institution or purposes, "

as the trustees might think proper, religious purposes were treated as clearl y
"charitable. "

We can find no authority which really conflicts with these, or which is
opposed to the principle on which they proceed; and we cannot, without
splitting straws, distinguish this ease from them . We come, therefore, t o
the conclusion—first, that the gift is for religious purposes ; and, secondly ,

that, being for religious purposes, it must be treated as a gift for "charit-
able" purposes, unless the contrary can be shown . If once this conclusion
is arrived at, the rest is plain . A charitable bequest never fails fo r
uncertainty . . . .

In the case of In re Ward—Public Trustee v. Berry (1941),
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57 T.L.R. 473, at p. 474, Clauson, L.J. says, in part, as follows :
In my judgment it must be taken to be settled law, at all events in this

Court, since the delivery of the judgment in In re White, 9 T.L .R . 261 ;

[1893] 2 Ch . 41, that in the absence of a context enabling the Court to place

some more extended meaning on the words "religious purposes," the phras e

must be taken to mean "purposes conducive to the advancement of religion "

and accordingly purposes which, as stated by Lord Macnaghten in Income
Tax Commissioners v . Pemsel, [1891] A .C . 531, at p . 583, the law recognizes

as charitable .

No doubt with a proper context it might be found that a testator use d

the phrase in a wider sense so as to cover purposes which though not con-

ducive to the advancement of religion are connected with religion or based

on religious convictions. Cocks v . Manners (L.R . 12 Eq . 574), is an instance

of a case in which it was held that the purpose of self-sanctification by th e

observance of various religious practices and rules, though no doubt con-

nected with religious conviction, was not a purpose conducive to the advance-

ment of religion. The testator may no doubt indicate that he uses such a

phrase as "religious purposes" in a special sense so as to cover a purpos e

which though connected with religion is not a purpose conducive to th e

advancement of religion . The judge appears to find an indication of the use

of the phrase in that extended sense in the words " for Roman Catholics in

the British Empire ." I fear that I cannot agree that these words supply

the necessary context. They seem to me to indicate merely that the bene-

ficiaries of the particular charitable purposes (including educational an d

religious and other charitable purposes) for the advancement of which the

fund is to be applicable are to be members of the Roman Catholic community .

In the same case at pp. 475-6 Luxmoore, L .J. said in part as
follows :

Further, it has been frequently stated both in text books and in reporte d

cases that gifts for religious purposes are prima facie valid charitable gifts.

It is stated in Tudor's Charities (5th Ed ., p . 31) that "the proposition tha t

`religious purposes' are objects of charity would seem to be established by

authority" and (later on) : "In England and Ireland religious purposes are

prima facie charitable ." While in Dunne v. Byrne (28 T.L .R . 257, at p . 258 ;

[1912] A .C . 407, at p. 411) Lord Macnaghten said : "The Court has hel d

over and over again that a gift for religious purposes is a good charitabl e

gift. That is true." Lord Atkin in Farley v . Westminster Bank, Limited,
55 T.L.R. 943, at p . 944 ; [1939] A.C. 430, at p . 435 said : " `Parish work '

seems to me to be of such vague import as to go far beyond the ordinary

meaning of charity in the sense of being a religious purpose ."

It is true that in a number of cases it has been said the words "religiou s

purposes" are wide enough to embrace purposes which are not charitabl e

within the legal meaning of the word. . . .

It is the fact that in the majority of cases dealing with the questio n

whether a gift for religious purposes constitutes a charitable gift the actua l

words "religious purposes " are not present in the document under

consideration . . . .

In view of these authorities 1 am satisfied that this Court is bound to
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hold that a gift for "religious purposes," if in these words and there is no

	

S . C .

other context, is a good charitable gift .
In Chambers

Is there any context in the will before the Court in the present case which
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is sufficient to compel the Court to hold that the words "religious purposes "

are used in some restricted sense? . . . I can see no sufficient reason
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for adopting the restricted construction : it is plain that both "educational

	

JOHN
purposes" and "religious purposes" are prima facie apt words for constitut- MORTON ,

ing valid charitable gifts .

	

DECEASED

In the Verge v. Somerville case, supra, Lord Wrenbury did Fisher, J.

say in 1924 that one must start with the Statute of Elizabeth
but it must be noted that in Cocks v . Manners, supra, Sir John
Wickens, V.C., in 1871 had said the preamble in such statut e
had received a very wide construction and Lord Wrenbury him -
self in 1925 in Chesterman v . Federal Commissioner of Taxation
(1925), 42 T.L.R . 121, said that "the starting point is found in
Pemset's case ." It is quite obvious that in the passage above se t
out from the White ease Lindley, L.J. stated that religious
purposes are not necessarily "charitable" purposes and in a
particular case a religious purpose or society may be shown not
to be a "charitable" one but he added at the same time that th e
authorities show that a bequest for a "religious purpose" is prima
facie a request for a "charitable" purpose . What Lindley, L .J .
thus said has been cited again and again in the text-books an d
judgments as still a correct statement of the law but counsel fo r
the residuary beneficiaries apparently now submits that th e
statement requires explanation and that the words "religiou s

purposes" are being used in the two different senses suggeste d
by him in his submission as aforesaid and that if not there is an
irreconcilable conflict. In my view the proper reply to such
submission is that, if one excludes the cases which are distin-
guishable as based on Scottish law, the text-books and judgments
are not in conflict at all . They do distinguish between different

uses of the words "religious purposes" but in my view they al l
agree that it is settled law that if a bequest is "in terms a gift fo r
religious purposes," as Lord Macnaghten says in Dunne v.

Byrne, supra, at p. 411, it is a bequest for "charitable" purpose s
in the legal sense of the word "charitable," unless there is a con-
text "enabling the Court to place some more extended meaning
on the words `religious purposes,' " as Clauson, L.J. says in the
Ward case, supra, or "sufficient to compel the Court to hold that
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the words `religious purposes' are used in some restricted sense, "
as Luxmoore, L.J . says in the same case, so as to embrace purpose s
that are not within the strict legal sense charitable . If any
explanation is required it may be said that the text-books an d
judgments agree in stating that in a particular case there may
be a context showing that the phrase "religious purposes" is use d
in a special sense but in the absence of such a context the phras e
must be taken to mean purposes which the law recognizes a s
charitable or, in other words, that a bequest for "religious pur-
poses" in these words is prima facie a bequest for "charitable "
purposes in the legal sense of the word.

My conclusion, therefore, is that the submission of counsel on
behalf of the residuary beneficiaries on this phase of the matte r

is not sound . Where a testator makes a bequest in his will in
favour of educational and religious objects, as in the present
case, the use of the term "religious" does not necessarily involv e
that uncertainty which voids the intended gift as suggested by
counsel on behalf of the residuary beneficiaries . On the contrary

such a bequest for "religious objects" in these words is prima

facie for purposes which are charitable in the legal sense of th e
word but it may still be shown that the religious object is not a
charitable one. I pause here to add that in my view the case s
also definitely hold that a bequest for "educational objects" i n
these words is prima facie also a bequest for charitable purposes.

See especially the final decision on both words "religious" and

"educational" in the case of In re Ward—Public Trustee v .

Berry, supra . Both of the qualifications here, therefore, prima

facie require the object to be charitable.

If I understand correctly the submission of counsel for the
residuary beneficiaries he argues that, if I hold that the bequest
here, being in the words as aforesaid, is prima facie charitable
and that the onus is on him in this particular ease to show that
the religious purposes are not charitable it will be very difficult ,
if not impossible, for him to show this as he contends that "ther e

is no particular here which a party opposing could lay hold on, "
the gift being bestowed in terms so general according to his con-

tention as to deprive those opposing the gift of the right to sho w

that it may not be charitable. This argument, however, does not



LVI.]

	

BRITISH COLUMBIA REPORTS .

convince me that I should not apply to the will before me th e

principles I have already held to be established by a long line of

cases referred to particularly by Lindley, L .J. in the passage
from the White case, hereinbefore set out, viz ., that a gift for

religious purposes must be treated as a gift for charitable pur-

poses, unless the contrary can be shown . The application of thi s

principle, however, still makes it necessary for me to conside r

the context of the will before the Court in the present case, and
to note that there may well be religious purposes which are not
of a public nature and consequently not charitable and also tha t

only those purposes are charitable in the legal sense of the word

which are capable of administration by the Court . I have also
to note that counsel for the residuary beneficiaries still contends
that in any event the gift here is made in suc h
wide, vague and uncertain terms that the Court could not control or admin-

ister the fund and that, therefore, it must be declared null and void .

I come, therefore, now to deal with these possibilities .
Dealing first with the question as to whether the bequest her e

is for purposes of a public nature I have to say that I am satisfied
that a bequest in the words of the will as aforesaid is distinguish-

able from the gift held by Sir John Wickens, V .C. in Cocks v.

Manners, supra, to be not a charitable trust and also from th e
other gifts suggested by him as not charitable in the passage
hereinbefore set out, apparently because in his view the purpose s
were not of a public nature. An examination of the other gift i n
the Cocks v. Manners case, which was held a good charitabl e
gift, and also of the gift in some of the hereinbefore mentione d
cases where the Court apparently had difficulty but finally
reached the conclusion that the gifts were good charitable gifts,
will show that the gifts were to certain individuals or institu-

tions and it was strenuously but unsuccessfully contended by
those opposing the gift in each case that it had been shown tha t
the gift was not for religious purposes tending to the edification
or instruction of the public and was therefore not charitable . In
addition reference might be made to the cases of In re Barnes.
Simpson v. Barnes, [1930] 2 Ch . 30n. and in In re Schoales.

Schoales v . Schoales, ib . 75, more particularly referred to here-
inafter. On the question now being discussed I think also i t
should be noted that in In re Delany. Conoley v . Quick, [1902]
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2 Ch. 642, at pp. 648-9 Farwell, J., after referring to what Sir
John Wickens, V .C. had said in the Cocks v. Manners case in
the passage hereinbefore set out, says :

There is, in truth, no "charity" in attempting to improve one's own min d

or save one's own soul . Charity is necessarily altruistic and involves the

idea of aid or benefit to others ; but, given the latter, the motive impellin g

it is immaterial.

In the present case I think the idea of aid or benefit to others is
involved in the carrying out of the bequest and that its carryin g
out would tend towards the edification or instruction of th e
public. In my view the object of the gift was to benefit th e
community or some part of it and not merely private individuals
pointed out by the donor. My conclusion, therefore, on thi s
question is that the purposes of the gift here are of a publi c
nature .

I come now to deal with the question as to whether the trust i s
of such a nature that it is capable of control or administration b y
the Court . In this connection reference might first be made t o
Morice v . The Bishop of Durham (1805), 10 Ves. 522, especially
at 539 and 542, where it was held that the trust cannot be sup-
ported as charitable unless the Court has authority to compel th e
trustees to apply the whole fund, or to see that it is applied, t o
purposes which are charitable in the legal sense of the word o r
itself execute the trust . The question resolves itself into whether
by the words used the testator specified the particular purposes ,
for which he intended the money to be applied, in such a way
that the trustees could not, according to the intention, devote the
whole or any part of the fund to purposes not charitable in th e
legal' sense as understood by the Court without the Court bein g
able to reform the maladministration or direct a due adminis-
tration . It is argued by counsel for the residuary beneficiaries
that, if there had been a particular institution specified or a list
of institutions suggested from which the trustees could select ,

the bequest might perhaps be supported, as was done in th e
[Ruth] Morton case, on the assumption for a moment that I was
right in holding in such case, as already intimated, that a bequest
for religious purposes is prima facie "charitable." It is eon-
tended here, however, that the wide open nature of the fiel d
within which the trustees are given unfettered discretion t o
select, coupled with the failure of the testator to designate the
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object of his intended bounty, renders this gift invalid and voi d
on both grounds . It is argued that there must be a beneficiary
and reference is made to the Diplocle case, supra, at p . 198, where
Sir Wilfrid Greene, M.R. said that, in order that a trust may be
properly constituted, there must be a beneficiary and the bene-
ficiary must be ascertained or ascertainable . Reliance is also
placed upon what was said by the Earl of Halsbury, LC. in
Grimond (or Macintyre) v. Grimond, [1905] A.C . 124, espe-
cially at 126 where he said as follows :

In my opinion the testator here has not given a class from which he

allowed his trustees to select individually, but he has left his directions s o

vague that it is in effect giving some one else power to make a will for hi m

instead of making a will for himself, which I conceive to be the objectio n

always entertained where the directions are so extremely vague that yo u

cannot say what it is that the testator meant . In this ease the testator ha s
not made any will himself ; he has allowed some one else to make a will for

him after his death, and that the law will not allow .

It must be noted, however, that at p. 127 the Earl of Halsbur y
also said :

It seems to me that the judgment of Lord Monereiff really disposes of th e
question quite satisfactorily . I do not wish to add anything to his Lord -

ship's view . It appears to me that he has satisfactorily answered the whol e

argument which has now been presented by the respondents.

It is necessary, therefore, to consider the judgment of Lord
Moncreiff in the Court below. In the Grimond case (1904), a s
reported in 6 F. 285, at p . 292 Lord Monereiff said :

The words to be construed are—"such charitable or religious institution s

and societies as my trustees, or the survivors or survivor of them, may

select . "

I omit reference to a great deal of what Lord Moncreiff said, a s
in the [Ruth] Morton Estate case, supra, I referred to such an d
held that the Grimond case and Blair v. Duncan case, referred t o
therein, were distinguishable as based upon Scottish law, but I
would like to set out certain passages which I think should b e
noted, especially since in the present case reliance is still placed
upon the Grimond case. At p . 2:42 Lord Monereiff also said :

. . . I apprehend that it would be within the powers of the trustees t o

apply the fund for the maintenance of a Unitarian or a Theistic chapel or a
Jewish synagogue . Such latitude of selection seems to me to exceed the

limits of delegation to which the law will give effect . There is no limit either

as to locality or as to creed .

But even if the Lord Ordinary were right in holding that the selection

must be confined to societies professing the Christian religion, I should not
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be prepared to hold that such a bequest is sufficiently specific to admit o f
In chambers being enforced . The distinctions between different Churches and denomina -

1941

	

tions professing the Christian religion are sharply defined and strictly

enforced . The deed gives us no clue to the truster's religious belief . He

JOH N
MORTON, Catholic church . Again, he may have shared the views of the minority o f
DECEASED the Free Church and yet a Court of law could not prevent his trustees fro m

applying the bequest to the Sustentation Fund of the United Free Church.
Fisher, J.

In short, there is not only no local limit, but no specific selection, among a

number of Christian Churches and denominations differing widely not only

as to Church government and ritual but as to the importance and authorit y

of fundamental articles of faith .

Having in mind this passage from the Grimond case I would say
that the present case is clearly distinguishable as it cannot b e
said here tha t
there is not only no local limit, but no specific selection, among a number o f

Christian Churches and denominations .

In other words it can be said here that there is a limit as t o

locality and there is a limit also as to creed .
I still have to deal, however, with the further submission tha t

the term "Baptist denomination" must be read in its natura l

and ordinary sense, that in the dictionary (Webster's 20th Cen-

tury Dictionary, being specially referred to) the word "Baptist"

is defined as a member of one of the branches of the Baptis t

church or denomination and that at least eight different branches

of the Baptist denomination are mentioned . It is argued tha t
no extrinsic evidence is admissible to show that, at the time the

will was made, the term as aforesaid meant to the testator som e

particular branch or branches or what it meant to him. Counsel

for the defendants, the residuary beneficiaries, calls attention t o

the fact that the other defendants, viz ., the three trustees of th e

Morton Fund, as aforesaid, are represented by three differen t

counsel, each really appearing on behalf of a branch of th e

Baptist Denomination in British Columbia . It is argued that

the term "Baptist Denomination" includes so many differen t

branches or persons that might come forward to ask for a shar e
and the trustees are given such a broad field of selection tha t
there arises an uncertainty making it impossible for the Cour t
to control the matter and thus voiding the bequest . In support
of this argument counsel at first relied especially upon the deci-
sion of Farwell, J . in the Ward case, supra, as reported in

IN RE

	

may have been a Presbyterian, yet under this power the trustees would b e
ESTATE OF

entitled to apply the bequest for the support of an Episcopal or Roman
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[1941] 1 All E.R. 315 ; 57 T.L.R . 326, but before the argu-
ments were completed counsel became aware that such decision
had been reversed by the Court of Appeal in England. See
[1941] 2 All E .R. 125 ; 57 T.L.R. 473. Counsel, however, still

relies upon a great many of the decisions to which reference ha s
already been made and now submits that the final decision in th e
TWard case is not in accordance with such decisions . On the
other hand, counsel supporting the validity of the bequest rel y

especially upon such decision ; upon In re Barnes, supra, where
a bequest to the Church of England was held a good charitabl e
gift and In re Schoales. Schoales v. Schoales, supra, where a
gift to "The Roman Catholic Church" was held a good charitable
gift . In addition, authorities are cited to support the submissio n

that in any case the extrinsic evidence admitted at the trial ,

subject to objection, is admissible to show what the words "th e
Baptist Denomination in the Province of British Columbia "
meant to Mr . Morton at the date of the making of his will . In
this connection I might take the liberty of referring again to m y
own decision in the [Ruth] Morton Estate case upon the admis-
sibility of extrinsic evidence (see p. 312) . In the present case ,
however, I do not consider it necessary to settle the point for I
have to say that on the one question now before me I would reach
the same conclusion with or without such extrinsic evidence . As

I have already indicated I hold that the gift here is for charitabl e
purposes unless the contrary is shown. It is or may be argued
that the contrary is shown by the context, viz ., the words "in
connection with the Baptist Denomination," when it is show n
that the word "Baptist" is defined in the dictionary as aforesai d
as a member of one of the branches of the Baptist Denomination

and that there are at least three and possibly more branches of

the Baptist Denomination in British Columbia . Having in
mind, however, the final decision in the Ward case, supra, I hold

that even under such circumstances the words relied upon do no t

supply the necessary context to show that the testator used th e

phrase "educational and religious objects" in such a special sens e

as to embrace purposes which are not within the strict legal sens e
charitable. Counsel on behalf of the residuary beneficiaries
submits, as I have already pointed out, that the final decision in
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the Ward case is not in accordance with the trend of the previou s
In Chambers
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decisions but I cannot agree . I have hereinbefore discusse d
	 many of the previous decisions relied upon and will now make

E LI

	

further reference to some of them . As I have already intimate d

JOHN I think the present case is distinguishable from the Grimond
MORTON,

case . It cannot be said here, as was said in the Grirnond caseDECEASE D
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by Lord Moncreifi, that the will gives no clue as to the testator' s
Fisher, J.

religious belief. It is a fair inference from the will itself tha t
he belonged to the "Baptist Denomination in the Province o f
British Columbia." I think the present ease is also distinguish -
able from other cases including Dunne v. Byrne, [1912] A.C.

407 relied upon by counsel as aforesaid . It may be noted that
Tudor on Charities, 5th Ed ., referring to such case said at p . 33 :

It is for the Court to decide whether the effect of a gift will be to benefi t

religion or not ; therefore, where money was left to a Roman Catholic Arch -

bishop to use as he might "judge most conducive to the good of religion, "

the gift was held to be not necessarily for the advancement of religion .

Dunne v. Byrne, [1912] A .C . 407 .

In the present case the gift is not left to the trustees to use a s
they may judge most conducive to "educational and religious
objects" but is left to them to be used in favour of educationa l
and religious objects as aforesaid. It is true that the gift here
is not expressly stated to be to a particular church, as it was in

the case of In re Barnes, supra, and in the case of In re Schoales.

Schoales v . Schoales, supra, but in such cases the Court had to
answer the question as to who were the persons or what was th e
institution or body meant by the words "the Roman Catholi c
Church" or "the Church of England ." It is clear from th e

arguments and the judgments that in each of these cases suc h

question was first considered and answered in order to determin e
whether the meaning of the words used by the testator was tha t
the gift was made to be an operative institution "which minister s
religion and gives spiritual edification to its members" and, if so,
thus to determine that it was for those very purposes and there -

fore a good charitable gift. In the Barnes case Romer, J . a t

pp . 80n-82 said, in part, as follows :
In this case the testator gave all his estate and property to the Church of

England absolutely, and the first question that has to be determined is :

"What does the testator mean in that will by `the Church of England' ?"

The first question in the summons is this : "Who are the persons or what
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the time of the death of the testator can say : "I am a member of the Church

	

IN EE

of England ." He says that, being a gift to a body of persons whom it is
ESTATE of

Jogs
impossible to identify, the gift fails and the testator has died intestate ." MORTON,
. . . Then there is a statement for which MacLaughlin v . Campbell, DECEASED

[1906] 1 I .R. 588, 597 is given as authority . . . It appears to be quite
Fisher, J .

impossible to suppose that the testator here intended to benefit each an d
every member of the Church of England in the wide sense contended for b y
Mr. Beebee . It appears to be quite obvious that he refers to the operativ e
institution which has, in one passage which I have read, been referred t o
as a quasi corporation, the operative institution which ministers to religio n
and gives spiritual edification to its members . In the case to which I have
referred Fitz Gibbon, L .J ., in a case in which he had to consider the effect
of a gift "for such Roman Catholic purposes" as the trustees might deem fi t
and proper, where the counsel arguing in support of the validity of the gif t
had said that that was equivalent to a gift to the Roman Catholic Church ,
says this : "If the gift were made to the Church,' e .g ., the `Church of Rome, '
or the ` Church of Ireland,' I should think that it would import"—at least ,
prima facie—"the operative institution which ministered religion and gave
spiritual edification to its members ." Now in my opinion that is th e
meaning in which the testator has used the words `"Church of England," an d
I hold that this is a gift to the institution which ministers religion and give s
spiritual edification to the members of the Church of England. If that b e
so, for what purposes is it given to the Church of England? It appears t o
me that it is obviously given for these very purposes which I have just men-

tioned—namely, for the purposes of religion and for giving spiritual edifica -
tion, and so forth . That being so, I think without any question that the gif t
is a good charitable gift .

In the Schoales ease Bennett, J . said, in part, as follows at
pp. 77-8 :

In this case the residuary estate of the testatrix after the death of he r
sisters is given to the Roman Catholic Church for the use thereof . The
first question to be decided is who takes the gift after the death of the sisters .
and there are three suggestions, the first being that the gift was intende d
to be taken by the particular church which the testatrix had attended for
some years . The second suggestion is that the gift is intended for the quasi -
corporate institution consisting of those persons who carry on the Roman
Catholic religion . If the Court, adopting a third possible meaning of th e
expression "Roman Catholic Church," were to take the view that the gift
was intended for the individual members of the Roman Catholic Church ,
the gift would in that case fail for uncertainty .

In my judgment, when the testatrix gave her property on the death of he r
sisters to the Roman Catholic Church, she had in mind the quasi-corporate
institution consisting of those individuals who carry on the Roman Catholi c
religion, and the only question is whether a gift to that body for the use

is the institution or body meant and intended by the words `Church of
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England' in the gift contained in the said will of all the testator ' s estate In Chambers

and property to the Church of England?" Now Mr . Beebee, who appears for
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the next of kin, has contended that this is a gift to all the persons who at
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thereof is a good charitable gift . It is a good charitable gift if it can b e
In chambers used only for purposes which the law regards as charitable purposes, other-

1941

	

wise it is void on the principles stated in :llorice v . Bishop of Durham

(1805), 10 Yes . 522 .
IN $E

	

Mr. Freeman, on behalf of the next of kin, has argued that the gift is void ,
ESTATE or because it is not necessary to confine its use to charitable purposes . . . .

Jo H
MORTON,

	

If on the true construction of the present question the gift is one whic h

DECEASED can be applied for purposes not strictly charitable the gift must fail . The

Bennett, J. then refers to one of the ca- cited by counsel on

behalf of the next of kin, viz ., dfacLaugh7i a v. Campbell, [1906]

1 I.R. 588, sets out certain statements made by Fitz Gibbon ,

L.J . and Holmes, L .J . in such case and also part of the passage

from the judgment of Romer, J ., as hereinbefore set out, and

then concludes as follows (pp. 79-80) :

Those dicta, in my judgment, clearly cover this ease. Of course, they are

but dicta. Romer, J ., however, had to consider them in the case of In r e

Barnes . . . .
It seems to me that I ought to follow the decision of Romer, J . in In re

Barnes and to hold that the gift of residue is a gift to the institution which

"ministers religion and gives spiritual edification" to members of the

Roman Catholic Church, for those purposes . I therefore hold that the gift

is a good charitable gift .

I have set out at some length portions from the judgments in th e

Barnes and Schoales cases as I think they are helpful in solving

my present problem. The Court in such cases first considere d

the question propounded as to who were the persons or body o f

persons entitled to receive the gift, decided in each case that the

gift was to an operative institution "which ministers religion

and gives spiritual edification to its members " and then held

that it obviously followed from such decision that the gift was

given for those very purposes and was, therefore, a good charit-

able gift . After careful comparison of these two cases with th e

cases already referred to I would take the liberty of saying that ,

if the bequest in each of such cases had been to trustees to be

held upon trusts to be declared in favour of educational and

religious objects, in connection with the Church of England i n

one case and in connection with the Roman Catholic Church i n

the other case, it seems to me the Court would not have had muc h

difficulty and in each case would have held without any question

that the gift was a good charitable gift . In the press nt case f

have the bequest in such words referring specifically to th e

question is whether it can be so applied .
Fisher, J .
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' Baptist Denomination in the Province of British Columbia "
instead of to the Church of England or the Roman Catholi c

Church and, following the Barnes and the Schoales cases I hold

that according to the intention of the testator, as expressed in hi s
will, the trusts to be declared by the trustees would necessaril y
be trusts in favour of educational and religious objects in con-
nection with one or more of the institutions "which minister

religion and give spiritual edification" to members of the Baptis t
Denomination in British Columbia and would thus be not onl y
prima facie but conclusively charitable trusts. I would also say

without hesitation that it is quite impossible to hold, as con -
tended by counsel for the residuary beneficiaries, that the testator
has failed to designate the objects of his intended bounty or
intended to benefit so many persons or bodies of persons that s o
many might come forward to ask for a share that there arises a n
uncertainty making it impossible for the Court to control the
matter and thus voiding the bequest . On the contrary, I hold, a s
contended by counsel supporting the validity of the bequest,
that the testator has by the words used specified the objects of
his intended bounty, or the particular purposes for which h e
intended the money to be applied, in such a way that the trustees
could not, according to the intention, devote the whole or an y
part of the fund to purposes not charitable in the legal sense as
understood by the Court without the Court being able to reform
the maladministration or direct a due administration . It fol-
lows, therefore, that the gift is a good charitable gift .

My answer to the question, as above set out, therefore is : It
is a good and valid bequest or legacy .

As to costs there will be an order similar to the order I mad e
in the [Ruth] Jlorton Estate case, supra.

Question answered in the affirmative .

KOVACK v. KOVACK AND RATHBUR N .
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of petitioner for discovery—Application
194 1

by co-respondent—Claim by petitioner for damages .

In a petition by a husband for dissolution of marriage, the co-respondent
.Yov . 14 :
Dec. 4.

applied for an order for examination for discovery of the petitioner .
Held, that the petitioner may be examined for discovery upon the matter s

in issue in the cause .
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Schultz, for the application .
Pratt, contra .

Cur. adv. vult .

4th December, 1941 .

SIDNEY SMIT11, J. : This is an application by the co-respond-
ent for an order for examination for discovery of the petitioner .
The petitioner seeks dissolution of marriage and damages agains t
the co-respondent . He opposes the order upon two grounds :
(1) That there is no provision under the Divorce Rules fo r
examination for discovery ; (2) that in any event discovery will
not be ordered when the issue or one of the issues is adultery .

I am of opinion that by virtue of Divorce Rules 38 and 97 th e
practice and procedure of the Supreme Court with reference t o
examination for discovery is available in Divorce and Matri-
monial Causes . I am confirmed in this view by noting tha t
MANSON, J . in Mattock v. Mattock (1937), 52 B .C. 298, appar-
ently did not doubt the jurisdiction to make the order in a
proper case.

It is settled practice in this Court that examination for dis-
covery of a respondent, co-respondent or intervener will not b e
granted when the sole purpose of the examination is to prove

his or her adultery. Brammall v. Brammall (1929), 41 B .C.

224 ; Mattock v. Mattock, supra . But here the purpose of the
examination is very different . It is to ascertain the facts upon
which the petitioner alleges the adultery of the co-respondent .
In other words it is not to prove adultery but to disprove adultery .
Moreover, there is here a separate and distinct claim for dam -
ages, against the co-respondent, and as to such claim an orde r
may clearly be made. Latey on Divorce, 12th Ed., pp. 383
and 653 .

The order will go, and the petitioner may be examined fo r
discovery upon the matters in issue in this cause. Costs reserved
to trial judge .

Application granted.

KOVACK AND

S.C.
In Chambers APPLICATION by the co-respondent in a divorce action fo r

194 1	 an order for examination for discovery of the petitioner . Heard

KovAcK by SIDNEY SMITH, J . in Chambers at Vancouver on the 14t h
of November, 1941 .

RATUBURN
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Cases reported in this volume appealed to the Supreme Court o f
Canada :

DES BRISAY et al. v . CANADIAN GOVERNMENT MERCHANT MARIN E

LIMITED AND CANADIAN NATIONAL STEAlISHIP COMPANY LIMITED (p . 161) .

—Affirmed by Supreme Court of Canada, 4th February, 1941 . See [1941]
S.C.R. 230 ; [1941] 2 D.L.R. 209 ; 52 C.R.T.C. 251 .

LEVI AND LEVI V . MACDOUGALL . TRITES AND PACIFIC COAST DISTIL-

LERS LIMITED (p. 81) .—Reversed by Supreme Court of Canada, 7th October,
1941 . See [1941] 4 D.L.R. 340 .

MINES, LIMITED V . WOODWORTH (p. 219) .-Affirmed by Supreme
Court of Canada, 8th December, 1941. See [1942] 1 D.L.R. 135 .

REx v. KRAWCHUK (p. 7) .—Affirmed by Supreme Court of Canada,
21st February, 1941 . See [1941] 2 D.L.R. 353 ; 75 Can. C.C. 219 .

REx v. KRAWCILI-K (No. 2) (p. 382) .-Leave to appeal refused by

Supreme Court of Canada, 23rd July, 1941 . See [1941] S.C.R. 537 ; [1942]
1 D.L.R. 315 .

REx V. SAYERS AND HALL (p. 241) .-Affirmed by Supreme Court of
Canada, 30th May, 1941 . See [1941] S.C.R. 362 ; [1941] 3 D.L.R. 483 ;
76 Can. C.C. 1 ; 11 F.L.J . 67 .

TURNER 'S DAIRY LIMITED et al . v . LOWER MAINLAND DAIRY PRODUCT S

BOARD et al. (p. 103) .—Affirmed by Supreme Court of Canada, 7th October ,
1941 . See [1941.] S.C.R . 573 ; [1941] 4 D.L.R . 209 ; 11 F.L.J . 115 .

Cases reported in 55 B.C. and since the issue of that volume appeale d
to the Supreme Court of Canada :

ATTORNEY-GENERAL EOI2 I1RI'I'Islr Cot,u-m L1., TILE, ex rel. THE CoL -

LEGE OF DENTAL SURGEONS OF BRITISH COLUMBIA V. COWEN AND NEW S

PUBLISHING COMPANY LIMITED (p. 506) .-Affirmed by Supreme Court of
Canada, 22nd April, 1941 . See [1941] S .C.R. 321 ; [1941] 2 D.L.R. 687.
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DI MONT V. COMMISSIONER OF PROVINCIAL POLICE (p. 298) .--Affirmed
by Supreme Court of Canada, 22nd April, 1941 . See [1941] S.C.R. 317 ;
[1941] 3 D.L.R. 204 ; 76 Can. C.C. 148 .

GONZY AND BACEDA V . LEES (p . 350) .-Reversed by Supreme Court
of Canada, 22nd April, 1941 . See [1941] S .C.R. 262 ; [1941] 3 I).L.R. 1 .

NATIONAL TRUST COMPANY LIMITED V. THE CHRISTIAN COM :MtiNITY

OF UNIVERSAL BROTHERHOOD LIMITED AND THE BOARD OF REVIEW FOR TH E

PROVINCE OF BRITISH COLUMBIA (p. 516) .-Reversed by Supreme Court o f
Canada, 24th June, 1941 . See [1941] S .C.R. 601 ; [1941] 3 D.L.R. 529 ;
23 C.B.R. 1.

REX V. MCLEOD (p. 439) .-Reversed by Supreme Court of Canada ,
21st February, 1941. See [1941] S.C.F . 228 ; 75 Can. C.C. 305 ; 11
F.L.J. 3 .
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ACCIDENT--Cause of.

	

322
See NEGLIGENCE . 2 .

ACCOMPLICE.
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-

	

444
See CRIMINAL LAW. 11 .

ACTION—Belief in cause of—Forbearanc e
to sue—Consideration. - 372
See BILL of EXCHANGE .

ADMINISTRATION ACT — Damages as-

	

sessed under.

	

-

	

-

	

214
See POLICE OFFICER.

ADMIRALTY LAW—Collision—Channel—
Vessels approaching one another—Both ves-
sels on one side of raid-channel—Examina-
tion of witnesses de bene esse—Refusal to
read on trial .] The entrance to First Nar-
rows at Vancouver is about 750 feet wide
with mid-channel in its centre . The S.S.
" Lido, " owned by the plaintiff, was inward
bound, and when about 300 feet outside (o r
west) of the Lion's Gate Bridge, was in
collision with S .S . "Camosun," outward
bound . Held, on the evidence, that the col-
lision took place substantially north of mid -
channel, that the S .S . "Lido" was on th e
wrong side of mid-channel and was solel y
responsible for the collision. The evidence
of several witnesses for the plaintiff was
taken before trial de bene esse. Counsel for
the plaintiff declined to read into the record
the examination so taken of one of these
witnesses . Held, that such evidence is re-
garded as an additional examination to be
utilized if necessary only in the event that
witnesses cannot be examined later . The
plaintiff is not bound to use it if he does
not wish to do so. C . T . GOGSTAD & Co . V .
THE S .S . " CAMosux ."

	

-

	

-

	

156

2.--Navigation—_barrow channel—Rule
of roadfleeting ships—Collision—Articles
18 and 25 .] The tug "Ella McKenzie" wit h
a dump scow nearly double its lengt h
lashed to its port side with its bow extend-
ing 60 feet beyond the tug's bow, and slightly
angled across its port bow, was proceedin g
westerly out of English Bay at about tw o
knots, and when outside of Burrard Bridge
where the channel is narrow and tortuous ,
was seen by the master of the "Aleutian
Native" inbound at about ten knots, when
about one mile away. The tug continued
westerly and about 100 feet north of mid -
channel or the range line. The "Aleutian
Native" continued on a course easterly,

ADMIRALTY LAW--Continued.

slightly north of mid-channel, and when the
vessels were about 100 feet apart the maste r
of the "Ella McKenzie," concluding the
"Aleutian Native" was not going to turn t o
starboard and that a collision was inevitable ,
gave two whistles, turned hard to port, an d
across the bow of the "Aleutian Native," no t
to avoid a collision, which was impossible ,
but in an attempt to soften the blow. In tw o
actions, both alleging sole responsibility for
the collision against the other :—Held, tha t
the master of the "Aleutian Native" set his
final course inbound not on or near the rang e
line but substantially north of it . The
master of the tug had the right to assume ,
while maintaining a proper course on th e
starboard side of the channel, that th e
"Aleutian Native," bearing down on him ,
would turn to starboard in ample time t o
permit them to pass port to port. If they
both maintained their respective courses a
collision was inevitable . The swing to port by
the master of the tug was made in extremis,
it was not done to avoid a collision—that
was impossible—but to lessen the force o f
the impact . The tug was proceeding in it s
proper channel . Its master was justified i n
maintaining that course until the othe r
vessel approached a point where it became
apparent that a collision was inevitable . At
that stage the master of the tug was not a t
fault in attempting to make a swing tha t
would, in his opinion, lessen the force of th e
impact. A situation of peril is not contem-
plated by articles 18 and 25, and they do no t
affect the law applicable to conduct in
periculo, a condition not self-created by th e
master of the tug. He was justified up to the
last moment in relying upon the "Aleutia n
Native" obeying the ordinary rules by which
both were bound . The "Aleutian Native, "
having disregarded a rule imposed by, com-
petent authority and recognized by mariners ,
the burden was on it to show that the othe r
by ordinary skill and care could avoid the
accident : this it failed to do and it follows
that the "Aleutian Native" was alone t o
blame for the collision. MCKENZIE BARGE &
DERRICK COMPANY LTD. V . M.S. "ALEUTIA N
NATIVE . " PETROLEUM NAVIGATION COMPAN Y
V . MCKENZIE BARGE & DERRICK COMPAN Y
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3 .	 Salvage services — Extinguishing
fire on ship—3phortioa rent.] The M .V.
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ADMIRALTY LAW—Continued.

"Gradae" caught fire near Point Atkinson ,
and its master and crew left the ship for
Vancouver and later in the day returned
equipped with fire-fighting apparatus. In
the meantime the master and crew of the
M.V. "Sea Angel" approached the ship an d
at first decided it was not safe to attempt t o
extinguish the fire and moved away, but
shortly after the fire abated and they re-
turned before the owners arrived from Van-
couver, and brought the fire under control i n
about fifteen minutes. With it smoulderin g
they towed the ship to Vancouver. On th e
claim for salvage, the only dispute was th e
question of quantum . Eight hundred dollars
was paid into Court and $1,500 was claimed .
The value of the ship by plaintiff's witnesse s
was placed at from $4,500 to $6,000, and th e
average of these amounts was accepted by th e
Court. The repairs enhanced its value by
about $500. Held, that the amount payabl e
to salvors by the owner should be reasonable
in all the circumstances, each case to b e
decided by its own facts, and in this case
$800 provides ample compensation, one-half
to the owner and the other half to the mem-
bers of the crew . LIDDLE et at . v . M.V .
"GRADAC ."
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AFFIDAVIT—Sufficiency of in support o f
application for a garnishing orde r
—R .S .B .C . 1936, Cap. 17, Sees . 3

and 6—Form C in Schedule .
	 441
See GARNISHEE.

	

AGREEMENT—Breach of.

	

280
See DAMAGES. 5 .

AIR FORCE .

	

-

	

-

	

378
See CRIMINAL LAW. 16 .

AIRWAYS COMPANY—Carrier of passen-
gers—Nggligence—Forced landing
—Special conditions limiting lia-
bility. - - 401
See CARRIER .

ALIMONY .

	

-

	

-

	

-

	

-

	

448
See HUSBAND AND WIFE. 1.

ALTERATIONS AND INTERLINEATIONS
—Initialled by testatrix but not b y
witnesses—Whether made before o r
after execution. - - 198
See WILL . 6 .

APPEAL—Pending bail—Appeal dismisse d
—Motion by Crown for bench war-
rant and for order estreating bail—
Refused .

	

-

	

-

	

-

	

378
See CRIMINAL LAw . 16 .

1
APPEAL—Continued .

2.—Right of.

	

300
See CRIMINAL LAw . 3.

3.---To Lieutenant-Governor in Council
—Referred to Court of Appeal. - 345

See WATER .

APPENDIX N—Tariff items 38 and 39—
Examining proofs of print of appeal
books .

	

-

	

-

	

-

	

530
See PRACTICE. 2.

2.---Taxation—Appeal—Difficult point s
of law involved—Column 3.

	

-

	

102
See COSTS . 5 .

ATTACHMENT OF DEBTS—Service of gar-
nishee order—Weekly salary not
yet due—"Due or accruing due . "

-

	

481
See PRACTICE . 1 .

ATTORNEY-GENERAL—In tervenes — Elec-
tion for speedy trial—Indictment
for trial by jury—Criminal Code ,
Sec . 825, Subset . 5—Conviction—
Appeal.

	

-

	

-

	

-

	

241
See CRIMINAL LAW . 4 .

AUTOMOBILE —Highway—Horse drawn
milk-wagon--Attempting U turn in middle
of block—Collision— hegligenve—Costs—
R .S .B .C. 1936, Cap. 52 .] On the 21st of
December, 1939, the plaintiff, a taxi-driver ,
was driving his car easterly on 12th Avenu e
in Vancouver at about 6.30 in the morning ,
and he saw a horse drawn milk-wagon com-
ing toward him at a point west of Vin e
Street . The horse appeared to stop, and he
continued on at between 30 and 35 miles pe r
hour . The milk-wagon turned to its left
intending to make a U turn in the middle of
the block, and in doing so blocked the whole
width of the road. The plaintiff did not see
the horse turning in front of him in time to
stop or turn to either side, and ran into th e
horse . The plaintiff's action for damages
was dismissed and the defendant succeeded
on its counterclaim . Held, on appeal, vary-
ing the decision of LENNOx, Co . J., that
they both failed in their duty to avoid th e
risk of collision and the accident resulted
from their combined negligence. The Con-
tributory Negligence Act applies and th e
parties being equally at fault the appea l
should be allowed accordingly . IVEY AND
OWL CABS V . GUERNSEY BREEDERS ' DAIR Y
LIMITED.
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2.—Negligence of driver — Statutory
liability of owner—"Consent express or im-
plied" to driver's possession—Driver acquires
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AUTOMOBILE—Cont i nued.

car through false representation—R .S .B .C.
1936, Cap . 195, See . 74A.] The plaintiff s
were injured owing to the negligence of the
defendant Walker when driving an auto -
mobile which he had rented from the defend-
ant company. Walker rented a car from the
defendant company, but he brought it back
owing to engine trouble a few hours later
and another car was given to him in sub-
stitution . He had no driver's licence, an d
was given the first car by falsely represent-
ing that he was one Hindle, whose licence he
had in his possession and in whose name h e
signed the rental contract . On bringing the
car back, the company's employee then on
duty (not the same employee who carrie d
out the original transaction) looked up th e
hire contract and asked Walker if his nam e
was Hindle, to which Walker replied "Yes . "
The employee, being then satisfied as to
Walker's identity, delivered him the second
ear. Held, that possession of the car which
injured the plaintiffs had been acquired by
Walker with the "consent express or im-
plied" of the defendant company within th e
meaning of section 74A of the Motor-vehicl e
Act, and this is so even if the proper view
was that in determining this question the
original transaction between Walker and th e
company, as well as the second transaction ,
must be examined . TERRY V. VANCOUVER
MOTORS U DRIVE LIMITED AND WALKER .
MORROW et al. v . VANCOUVER MOTORS U

	

DRIVE LIMITED AND WALKER .
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BAIL—Pending appeal—Seduction—Convic-
tion—Accused joins Air Force
Stationed in Quebec when appea l
heard—Appeal dismissed—Motion
by Crown for bench warrant an d
for order estreating bail—Refused .

-
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378
See CRIbMINAL LAW . 16 .

BENCH WARRANT—Motion by Crown for
—Refused. - - - 378
See CRIMINAL LAW. 16 .

BICYCLE—Girl on injured — Collision be-
tween two cars—Cause of accident .

-

	

-

	

-

	

-

	

322
See NEGLIGENCE. 2 .

BILL OF EXCHANGE—Changing ,came of
payee after acceptance—Materiality—For-
bearance to sue—Consideration—Belief i n
cause of action—Promissory note—compro-
mise of liability .] Dexter Foods Limited a
business carried on by one Oldaker), secure d
an acceptance of the defendant to a ninety-

565

BILL OF EXCHANGE—Co ntinued.

day draft payable to the order of The Ban k
of Toronto for $1,020 . The draft represented
the purchase price of flour purchased that
day by the defendant from Oldaker, bu t
delivery of the flour was to be made late r
and defendant was to pay for the flour as h e
received it . On receipt of the draft Oldake r
altered the name of the payee from Bank o f
Toronto" to the "Famous Foods Limited "
and initialled the alteration . The draft s o
altered was taken to the manager of th e
plaintiff company and accepted in payment
of flour sold by him to Oldaker, and placed
by him in the Bank of Montreal for collec-
tion . The alteration of the name of the payee
by Oldaker was made without the knowledge
of the manager of the plaintiff company .
When the draft came due the defendant pai d
$321 .30 on account, representing the pur-
chase price of flour he had received fro m
Oldaker up to that time . At this time
Oldaker disappeared, leaving his creditor s
unpaid, and defendant received no further
consignments of flour . On defendant being
threatened with action for the balance due
on the draft he signed a demand note for
$650, and the plaintiffs agreed to accept
monthly payments of $50, but in case o f
default the whole balance would immediately
become due . No further payments were mad e
by the defendant and on action being brough t
on the demand note it was held that th e
plaintiff was entitled to judgment for th e
amount claimed . Held, on appeal, affirming
the decision of HARPER, Co . J., that if one
"bona fide believes he has a fair chance o f
success, he has a reasonable ground for
suing, and his forbearance to sue will con-
stitute a good consideration ." The respond-
ent being guilty of nothing worse than a
failure to notice the change in the draft, and
honestly believing he had a good claim on
the draft, forebore to sue, took a deman d
note and agreed to extend the time for pay-
ments . The suggestion that respondent de-
liberately shut his eyes and in bad faith
abstained from making enquiries as to the
alteration is not justified on the evidence o r
supported by the findings below . FAMou s
FOODS LIMITED V . LAURIE' S PIE COMPAN Y
AND LIDDLE .
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372

BREAKING AND ENTERING—Presumption
from possession—Evidence---Suffi-
ciency of—Criminal Code, Sec . 460 .
	 1.86
See CRIMINAL LAW. 1 .

BRITISH NORTH AMERICA ACT. 433
See CONSTITUTIONAL LAW .
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BURRARD INLET—Lands on foreshore of— CHARITABLE GIFT—Validity—Interpreta-
Grant by Dominion Government—

	

tion—Surrounding circumstances .
Validity—Public harbours—Certifi 	 536
cate of indefeasible title—Effect of.

	

See WILL. 4.

433
See

CARRIER—Airways company—Carrier o f
passengers—Negligence—Forced landing—
Special conditions limiting liability—Can .
Stats . 1938, Cap. 53, Secs. 25 and 33 .1 The
plaintiffs took passage by the defendant' s
aeroplane from Vancouver to Zeballos . Dur-
ing the passage a fire started on board,forc-
ing the plane to land on the surface of th e
water near Gabriola Island. The plaintiff s
lost their baggage and were severely injured .
The tickets issued by the defendant to each
of the plaintiffs were expressed to be subject
to certain conditions. The conditions were
that the defendant should in no case be liable
to the passenger for injury, loss or damage
to the person or property of such passenger ,
whether the injury, loss or damage be caused
by negligence, default or misconduct of th e
defendant, its servants or agents or other-
wise whatsoever . These conditions were
signed by each of the plaintiffs on his respec-
tive ticket . In an action for damages : —
Held, that the disaster was due to the negli-
gent operation of the aeroplane . The defend -
ant company could only operate its aircraf t
under the licence which it obtained unde r
the provisions of The Transport Act, 1938 ,
and at the approved scheduled fare of $25.
The fare being established under the statu-
tory regulations the defendant cannot attac h
conditions to the contract of carriage which
abolish its liability, at least not without a
new and valuable consideration . There wa s
no such consideration and therefore these
conditions are void . The plaintiffs are en -
titled to recover. LUDDITE et at. v. GINGE R
COOTE AIRWAYS LTD.

	

-

	

- 401

CARS—Sale of—Breach of agreement t o
purchase a car—Subsequent sale o f

the car—Effect on measure o f
damages. - - 2$O
See DAMAGES . 5 .

CHANNEL—Collision—Vessels approaching
one another—Both vessels on one
side of mid-channel. - 156
See ADMIRALTY LAW. 1 .

2.—Narrou--Navigation—Rule of road
—Meeting ships—Collision—Articles 18 and
25. 	 34

See ADMIRALTY LAW. 2 .

CHILD OF MARRIAGE—Custody —Right of
access of guilty husband. - 253
See DIvoRCE. 1 .

CHINAMAN—Claims birth in British Co-
lumbia—Went to China when tw o
years old — Identity — Burden o f
proof .

	

-

	

-

	

-

	

193
See HABEAS CORPUS . 2 .

COLLISION—Between cars—Girl on bicycl e
injured—Cause of accident—Find-
ings of fact. - - 322
See NEGLIGENCE. 2 .

2.—Channel—Vessels approaching one
another—Both vessels on one side of mid-
channel .

	

-

	

-

	

.
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156
See ADMIRALTY LAw. 1.

3.—Highway—Horse drawn milk-wago n
—Attempting U turn in middle of block —
Negligence—Costs .

	

-

	

-

	

-

	

342
See AUTOMOBILE. 1 .

4.--Nan igation— V arrow channel—Rule
of road—Meeting ships—Articles 18 and 25 .

34
See ADMIRALTY LAW . 2 .

COMMISSION— Evidence taken on at in-
stance of defendant—Plaintiff not
represented on taking of evidence—
Application by plaintiff to open
commission—Granted with leave to
make copy thereof. - 239
See PRACTICE. 5 .

COMPANIES ACT—Section 256—Right of
defendant to security for cost s
under.

	

-

	

-

	

-

	

399
See CosTS. 3 .

COMPANY LAW—Action by shareholders
—Request for company to bring action—
Refusal—Sufficiency — Point of law—Rules
281, 282 and 283.1 The plaintiffs Sam an d
Dora Levi sued on behalf of themselves an d
all other shareholders of Pacific Coast Dis-
tillers Limited, save the defendants Mac-
Dougall and Trites, alleging that the defend-
ant MacDougall, acting in his capacities a s
president, director and solicitor of the com-
pany, in breach of his fiduciary duty, con-
nived with defendant Trites with the resul t
that Trites, through the failure of the com-
pany to defend an action brought by Trite s
to foreclose a mortgage held by him upon th e
assets of the company, obtained a final orde r

CoN STITUTIONAL LAW.
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COMPANY LAW—Continued .

for foreclosure, and having obtained title to
such assets sold them at a large persona l
profit . The plaintiffs allege in their state-
ment of claim that prior to the issue of th e
writ herein they applied in writing to th e
defendant company for permission to brin g
this action in the name of the said company .
Permission was refused in writing and th e
said company was then added as a defendant
herein . On the trial objection was taken b y
the defence in Online that the statement o f
claim disclosed no cause of action . The tw o
letters above mentioned were allowed i n
evidence without objection and the learne d
judge also considered as evidence an admitted
statement of fact that of 190,000 issued
shares of capital stock of the company, th e
defendant dfaeDougall was the registere d
holder of only 70,001 shares . Upon hearing
argument on the point of law the learned
judge acting under the powers contained i n
rules 281, 282 and 283, held that the state-
ment of claim disclosed no cause of action ,
and the action was dismissed . Held, on
appeal, affirming the decision of MURPHY, J .
(MACDONALD, C .J .B .C . and MCQUARRIE, J.A.
dissenting), that it is an essential element
or ingredient of this particular type of clas s
action that it be alleged that there has been
a refusal to sue by the shareholders of th e
company in meeting assembled or that the
holding of such a meeting would be futile by
reason of the defendants being majority
shareholders. The demand in the plaintiffs '
letter to the defendant company above re-
ferred to was obviously not such a deman d
as the law requires. the evidence further
discloses that the defendants were not ma-
jority shareholders, and the appeal shoul d
be dismissed . LEVI AND LEVI V. MACDOU-
GALL, TRITES AND PACIFIC COAST DISTILLER S
LIMITED.
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COMPROMISE—O f liability .
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See BILL OF EXCHANGE .

CONFESSION—Admissibility .

	

232
See CRIMINAL LAW. 9 .

CONSIDERATION — Forbearance to sue—
Belief in cause of action. - 372
See BILL OF EXCHANGE .

CONSPIRACY.
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241
See CRIMINAL LAW . 4 .

CONSTITUTIONAL LAW—Lands on fore-
shore of Burrard Inlet—Grant by Dominio n
Govern molt—Validity —Public harbours—
Certificate of indefeasible title—Effect of—
R.S .B.C . 1936, Cap . 140—British North

56 7

CONSTITUTIONAL LAW—Continued.

America Act, 1867 (30 cG 31 l c. 3), Sec .
108 .] Kapoor Sawmills Limited purchase d
certain lands along the foreshore of Burrar d
Inlet from the corporation of Burnaby. The
corporation of Burnaby was successor in titl e
to the North Pacific Lumber Company, sai d
company having obtained a grant from the
Crown (Dominion) for said property i n
1904 . This grant was made on the assump-
tion that Burrard Inlet was a public har-
bour within the meaning of the Third Sched-
ule to the British North America Act, 1867 .
In 1924 an agreement was entered into
between the Dominion and the Province wit h
a view to the settlement of disputes as t o
whether Burrard Inlet was a public harbour ,
and the result was that the Province trans-
ferred to the Dominion all its interest in th e
foreshore lands within the boundaries of the
said harbour. This agreement was confirme d
by order in council . The corporation of
Burnaby as successor to the original grantee ,
obtained a certificate of indefeasible titl e
under the Land Registry Act in 1939 . The
defendant who was in occupation of the land s
in question and had several buildings there-
on (occupation commenced after the Crow n
grant from the Dominion above referred to) ,
but had no title, disputed the plaintiffs '
right on the ground that Burrard Inlet wa s
not a public harbour within the meaning of
the British North America Act, 1867, becaus e
it was not used as a public harbour prior t o
the entrance of British Columbia into Con -
federation, and that therefore the Dominio n
had no title to these lands and could no t
make a valid grant of them . Held, that any
defects that may have existed in the Domin-
ion's title were cured by the agreement with
the Province which amounted to a convey-
ance of the Province's interest in the land .
The grantees from the Dominion received th e
benefit of this agreement and their titles
were thereby perfected . Held, further, tha t
the indefeasible title held by the corporation
of Burnaby operated as a bar to the defend-
ant's claim under the provisions of the Lan d
Registry Act, the defendant not being a per -
son "adversely in actual possession of an d
rightly entitled to the land included in th e
certificate at the time of the application
upon which the certificate was granted . "
KAPOOR SAWMILLS LIMITED et at . v, DELIKO .

CONTRACT — Construction of hangar—
Order for quantity of "split rings"—Speeifi-
cations—Whether compliance with .] Th e
defendant, building contractor, having re-
ceived a contract to build a hangar at
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Patricia Bay, ordered from the plaintiff ,
manufacturer of steel split ring connectors
used in timber construction work, a larg e
quanity of split rings . A lot of the rings
were delivered in October, 1939, and the
defendant used some of them in a trial
assembly of a truss at its North Vancouver
plant . On November l i th it purported t o
reject this lot on certain grounds, one o f
which was that the rings were not bevelle d
rings . The specifications did not call for bev-
elled rings . On November 29th, 1939, th e
plaintiff notified the defendant he had ready
for delivery another lot of the rings, but th e
defendant rejected acceptance of them . The
specifications provided in part : "The split -
ring connectors of dimensions shown shall b e
made of galvanized mild steel. Each ring
to be cut through at one point in its circum-
ference in such a way as to form a tongu e
and slot . They shall be true circles and shal l
spring shut . The faces of metal smooth an d
free from rust ." The defendant claims the
rings were not true circles and did not sprin g
shut . The plaintiff claims the trial assembly
was to test the defendant's own work and not
to test the rings . Held, that the defendant
makes too close a reading of the specifica-
tions . There should be reasonable resiliency .
It is not necessary for the split ring to gri p
the core in order to function satisfactorily .
The rings would fit into their grooves with -
out damage to the wood and can be taken a s
"true circles" making allowance for reason -
able tolerance, and that they come withi n
the practical intent of the specifications .
The strength and efficiency of a hangar woul d
not be prejudicially affected if the rings ha d
been used . HAMILTON V. CANADA CREOSOT -

ING COMPANY LIMITED .
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2.—Installing tile floors—Construction
of floor beneath under separate contract—
Buckling of tiles owing to escape of moisture
from below — Reflooring necessary — Lia-
bility .] The defendant had under construe-
tion a large concrete mercantile building in
Vancouver, with basement . He employed an
architect to prepare the plans and specifica-
tions but had neither a supervising architec t
nor a master of works. The contract for the
concrete shell of the building was given to
one Vistaunet and independent contracts
were let for plumbing, heating, etc . The
original specifications called for a laminate d
main floor and laminated second floor in
each case, covered with shiplap and masonite
(laminated consists of planks two inches by
six inches on edge) . When the laminated
portion was completed the defendant decided

CONTRACT—Continued.

to surface the main and second floors with
an asphalt floor tile instead of masonite .
He then entered into a contract with th e
plaintiff company to put in the tiling. One
Christie, manager of the defendant company ,
and one Watt, manager of the plaintiff com-
pany, then had discussions as to the proper
installation between the laminated and th e
tiling. It was necessary to sand the lam-
inated in order to have a smooth surface .
Watt offered to put in three-ply with water -
proof installation beneath, as there was som e
moisture in the laminated, but he thought
this should be done by Vistaunet . The con -
tract was then given to Vistaunet, who di d
the sanding of the laminated and put in the
3-ply but he did not put waterproof installa-
tion beneath the 3-ply. Watt then laid the
tiles, and he was paid $1,000 on account of
the purchase price. The balance of $3,243 .8 8
remained unpaid because within two month s
of completion. owing to the moisture from
the laminated, the tile surface was very
badly buckled and cracked, so badly tha t
the whole floor had to be scraped down to
the laminated and resurfaced . In an action
for the balance due on the contract :—Held,
that no evidence was led suggesting that the
plaintiff's work was in itself unworkman-
like or unsatisfactory. The situation did not
arise through fault in the plaintiff's conduc t
or workmanship . The defendant chose to
rely upon persons other than the plaintiff
in the matter of the installation of the
foundation floors . He chose to supersede the
plaintiff in this important matter. The
plaintiff is entitled to judgment. SANSA N
FLOOR COMPANY V . FORST' S LIMITED. - 391

3 .	 Option to purchase stock—Firs t
payment tendered and refused—Action for
specific performance—Alternative claim for
damages .] On the 20th of August, 1938, the
defendant gave an option for the sale o f
893,435 shares in the capital of Surf Inlet
Consolidated Gold Mines Limited to one
Pettey, who assigned the option to one Phil-
lips . Phillips then assigned the option t o
the plaintiff, Mines, Limited. The shares
were in escrow with the superintendent o f
brokers . The option provided that on or
before the 1st of August, 1939, or within
five days after such earlier date as the con -
sent of the superintendent of brokers shal l
besecured for the release from escrow of th e
shares covered by the option in such manne r
as to make them available for delivery i n
the amounts and by the dates respectively
set forth, 5,000 shares at 20 cents per share.
amounting to $1,000, and the remaining
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shares were to be taken up and paid for a s
set out in the paragraph. It was further
provided that the purchaser was entitled t o
delivery of shares when paid for by hi m
during the continuance of the agreement,
subject to the release of said shares by the
superintendent of brokers . On the 29th of
July the plaintiff tendered $1,000, but the
defendant refused to accept, giving the
excuse that the shares were still in escrow
and had not been released by the superin-
tendent of brokers . The plaintiff brought
action for specific performance of the option ,
and in the alternative for damages on the
12th of August, 1939 . The plaintiff tendered
the second monthly payment of $1,000 for a
second instalment of shares prior to th e
1st of September, 1939, but acceptance wa s
refused on the same ground. It was hel d
that the term as to release of the shares wa s
solely for the benefit of the purchaser an d
the defendant broke his contract, but that
the plaintiff had not proven that it suffered
any substantial damages, and nominal dam -
ages were fixed at $10 . field, on appeal, by
the plaintiff for further damages and cross -
appeal by the defendant for dismissal of th e
action, that the plaintiff elected to treat th e
contract as subsisting notwithstanding the
defendant's beach, as he commenced actio n
for specific performance immediately after
the first payment was refused and he ten-
dered another payment of $1,000 a mont h
later under the contract . In view of th e
plaintiff's election to affirm the contract ,
coupled with its failure to show it was read y
and willing to carry out the contract, th e
appeal must be dismissed and the cross -
appeal allowed . MINES, LIMITED V . WooD-
WORTH .
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CONTRIBUTORY NEGLIGENCE. - 1
See NEGLIGENCE . 9 .

2.—Ultimate negligence — Railway —
Pedestrian on track killed—Failure of pedes-
trian to get off the track—Sole cause o f
accident.
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See NEGLIGENCE. 3 .

CONVICTION—By magistrate—Appeal to
county court—Motion to quash
granted—Whether a hearing and
determination on the merits—
Mandamus—Motion under section
130 of the County Courts Act .

-
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See Cal mrxAr. LAW. 5 .

2.	 In absence of accused—Defence of
Canada Regulations (Consolidation) 1940

569

CONVICTION—Continued.

Habeas corpus—Regulations 39C and 62 (2) .
32 1

See CRIMINAL LAW. 6 .

COSTS . -

	

- - 342, 161
See AUTOMOBILE . 1 .

NEGLIGENCE . 4.

2. Jurisdiction . 415-
See JUDGMENT. 1 .

3. ' Security for—Plaintiff a company
—Right of defendant to security under sec-
tion 256 of the Companies Act — R .S.B .C .
1936, Cap . 42, Sec. 256—B .C. Stats . 1939 ,
Cap . 63 .] On the defendant's application
for security for costs from the plaintiff com-
pany under section 256 of the Companie s
Act, it appearing from the pleadings and
material filed that the allegations are grave
and throw a serious onus upon the defend -
ants to establish them with irrefragible
testimony, and the pleadings have the at-
mosphere and elements which justify the
Court in assuming that they will lead to a
protracted, expensive trial :—Held, in the
circumstances, that the plaintiff company
should furnish security for costs in the su m
of $5,000 . WESTMINSTER POWER COMPAN Y
LIMITED V. INDIAN RIVER PULP AND POWER
COMPANY.
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4.—Solicitor's —Vet payable out of
estate.
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See EXECUTORS AND TRUSTEES .

5.	 Taxation---Appeal—Appendix N-
Difcult points of law involved—Column 3 . ]
On an application that the costs of appea l
and of the Court below be taxed on a higher
scale than otherwise applicable :—field, that
on a general view of this case and more par-
ticularly because of conflicting decisions an d
a somewhat unsettled state of the law, i t
ought to be regarded as one "where difficul t
points of law are involved" and it wa s
directed that the costs be taxed under
Column 3 of Appendix N. NATIONAL TRUS T
COMPANY LIMITED V . THE CHRISTIAN COM-
MUNITY OF UNIVERSAL BROTHERHOOD LIMITED
AND THE BOARD OF REVIEW FOR TIIE PROVINC E
of BRITISH COLUMBIA . (No. 2) . - 102

6.—Taxation—Examining proofs of
print of appeal books—Appendix N, tariff
items 38 and 39 .

	

-

	

-

	

-

	

530
See PRACTICE. 2.

COUNSEL'S ADVICE .

	

-

	

- 263
See EXECUTORS AND TRUSTEES.
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COURT OF APPEAL—Appeal to Lieuten -
ant-Governor in Council referred to .
-

	

-

	

-

	

-

	

345
e'ee WATER .

2 .	 Tudoment—Settlement of—Costs
J~~ ;ei<< i ii,a—R.s".B .C. 1936, Cap. 57, See.
2b.	 415

Nee JUDGMENT. I .

CRIMINAL LAW—Breaking and enter ing—
Presum ption from possession — Evidence—
Sufjiciency of —Criminal Code, See . 460 . ]
The appellant was convicted for breaking
and entering a shop where a quantity of
merchandise was stolen On the day of th e
breaking and entering the appellant rented
a car at about 1 p .m . and was in possessio n
of the car continuously until he was arrested
in the car with one Rennie at about 10 .1 5
p .m ., very shortly after the burglary ha d
been committed . In the glove pocket of the
ear was found a parcel of silk stocking s
which had been stolen from the store that
was broken into on the evening in question .
He and Rennie were in the car togethe r
during the afternoon. Rennie was convicted
but in his case there was evidence identify-
ing him as having entered the store . Held ,
on appeal, affirming the conviction by police
magistrate Wood (SLOAN, J .A. dissenting) ,
that with prima facie evidence of guilt by
reason of present possession unexplaine d
and evidence of his movements at the time
in question, in the company of a confederate ,
identified as having entered the store, suffi-
cient facts and circumstances are disclosed
if the magistrate chose to so find, to estab-
lish participation in breaking and entering.
REX v. MclINNox .
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2.—Charge of being in possession of
opium—Aceused's hand forced on box con-
taining opium — "Possession" — Interpreta-
tion—Can . Stats . 1929, Cap . 49, Secs. 4 (1 )
(d) and 17—Criminal Code, Sec. 5, Subsee.
2.] The accused visited a fellow Chinaman
in his room, and while there the occupant o f
the room asked him to hand over a smal l

bone box . As accused was about to place the
lid on the box detectives rushed into th e
roo-n and forced his hand down upon the
box, pressing it into his palm. Accuse d
swore that he did not know the box con-
tained opium. He was convicted of being i n
possession of opium . On appeal by way o f
case stated :—Held, that in the circum-
stances the accused did not have "posses-
sion" of the opium . "Possession" as used
in section 4 (1) (d) of The Opium and Nar-
cotic Drug Act, 1929, means actual physica l
possession, and this type of possession h e
did not have . Neither did he have construe-

CRIMINAL LAW—Continued .

tive possession within section 5, subsection 2
of the Criminal Code. REX v. Labs Hop .
	 397

3.--Charge under section ! of Th e
Opium and Narcotic Drug Act, 1929 —
Accused tried sum) narily—Charge dismissed
—Right of appeal—Can . Stats . 1929, Cap .
3 9, See . 4 .] An appeal does not lie to th e
Court of Appeal from the dismissal of a
charge under section 4 of The Opium and
Narcotic Drug Act, 1929, entered by a
magistrate under the summary conviction s
procedure (Part XV.) of the Criminal Code .
REX ex rel . IIAYAvooD N . MooRE. - 300

4 .	 Conspiracy — Election for speedy
trial—Attorney-General intervenes—Indict-
ment for trial by jury—Criminal Code, Sec.
825, Snbsee . 5—Conviction—Appeal.] Both
accused were charged that they unlawfully
agreed and conspired together with others t o
commit an indictable offence, to wit, to steal
the sum of $1,850 from one Lehman . On the
3rd of September, 1940, Hall elected for
speedy trial in the County Court Judge' s
Criminal Court, pleaded not guilty to th e
charge, and a date for his trial was set .
Sayers elected for speedy trial but his elec-
tion was out of time. The Attorney-General
preferred an indictment over his own signa-
ture for trial of both accused by a jury
under section 825, subsection 5 of the Crim-
inal Code . On the 24th of September, 1940 ,
both accused were arraigned at the Van-
couver Assize, pleaded not guilty, and afte r
trial by jury were convicted . Held, on
appeal, affirming the decision of MAxsox ,
J . (SLOAN and O'HALLORAN, JJ.A . dissent-
ing), that no formal method of expressing
an intention to resort to section 825, subsec-
tion 5 of the Criminal Code is required by
the Act, there is direct proof, or in the
alternative, prima facie proof of compliance
with said section over the Attorney-Gen-
eral's own signature, consequently the tria l
Court was duly seized of the case, and
unless this prima facie proof is displaced on
objection duly taken before plea, the tria l
may lawfully proceed . REX V . SAYERS AN D
HALL.	 241

5. Conviction by magistrate—Appeal t o
county court—Motion to quash granted —
Whether a hearing and determination on the
merits—Mandamus—Motion under sectio n
130 of the County Courts Act—Crimina l
Code. See . 285—R .S .B .C. 1936, Cap. 58. Sec.
130 .] An accused was convicted under see-
tion 285 of the Criminal Code by a magis-
trate. On appeal to the county court a
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motion was made to quash the conviction
for lack of evidence . The judge, after hear-
ing argument and references to the deposi-
tions, although they were not proved,
quashed the conviction. The Crown obtaine d
an order in the Supreme Court under sectio n
130 of the County Courts Act, calling on th e
judge and the accused to show cause wh y
the trial should not be proceeded with .
Held, that the hearing and granting of an
application to quash is a hearing and deter-
mination upon the merits . The judge di d
not refuse to exercise his jurisdiction : the
mistake, if any, was made while he wa s
exercising it . The application must there -
fore be dismissed . REx v. MCLEAN. - 273

6.---Defence of Canada Regulations
(Consolidation) 1940—Conviction—Habeas
corpus—Conviction in absence of accused—
Regulations 39C and 62 (2) . Accused wa s
acquitted by the police magistrate at Pen-
ticton on a charge of being a member of an
illegal organization, to wit, Jehovah's Wit-
nesses, contrary to regulation 39C of the
Defence of Canada Regulations (Consolida-
tion) 1940 . On appeal to the County Court
of Yale, the hearing before the learned
county court judge was in public and judg-
ment was reserved . Later in the day, in the
absence of both the accused and his counsel ,
the learned judge noted in his book : "The
appeal will be allowed and the respondent
fined $100 and in default ." On
habeas corpus proceedings :—Held, that
accused and his counsel should have been
present when sentence was passed . Regula-
tion 62 (2) of the said regulations pre -
scribes : "The passing of sentence shall i n
any case take place in public ." The appli-
cant was not convicted nor sentenced in
public . The prisoner will be discharged .
REX V. STONE .
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7.—Defence of Canada Regulations
(Consolidation) 1940 — Conviction unde r
rrvalation 39C—Seizure and destruction o n
forfeiture of articles—Legality of order
under regulation 58(4) .] Upon a conviction
under regulation 39C of the Defence of
Canada Regulations (Consolidation) 1940 ,
there must be a seizure under subsection (1 )
of regulation 58 before subsection (4) o f
regulation 58, which provides for the de-
struction or forfeiture of seized articles,
can be put into force . REx ex rel. NELSO N
V, SAPORITO .
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8.----Disorderly house—Tenant in pos-
session — Agent of landlord—Duty to ter-
minate tenancy—Criminal Code, Sec . 229,

5; 1

CRIMINAL LAW—Continued.

Subsea 5 .] The defendant, who was in th e
real-estate business, acted as agent for on e
Mrs . Charman, who owned a house on Keefe r
Street in Vancouver, and collected her rents .
The premises were rented to a Chinaman o n
a monthly tenancy . On July 3rd, 1940, Mrs .
Charman received a letter from the polic e
advising her that the said premises had been
operating as a common bawdy house an d
two «a dmen had been convicted in connection
therewith, and the letter then quoted see-
tion 229, subsection 2 of the Criminal Code.
She gave the letter to the defendant, wh o
on the 15th of July following gave the ten-
ant written notice to quit and deliver u p
possession of the premises on the 31st o f
August, 1940 . On November 18th, 1940, th e
premises were again raided and there was a
further conviction against the inmates for
keeping a common bawdy house . On the
next day the police notified the defendant
of this, when he stated that owing to pres s
of business the matter had been forgotten ,
and he had not followed up the July notice
to quit . Defendant then notified the tenan t
again and the house was vacated in Decenr
her . The defendant was convicted on a
charge of being the keeper of a disorderly
house, to wit, a common bawdy house, unde r
section 229, subsection 5 of the Crimina l
Code . Held, on appeal, reversing the deci-
sion of police magistrate Wood, that unde r
the above subsection the only right the de-
fendant had was to determine the tenancy
or right of occupancy by giving a notice t o
quit . That right he exercised pursuant to
the instructions he received from his prin-
cipal . In view of the findings of fact, th e
learned police magistrate erred in law in con-
victing the defendant, and the conviction
should be quashed. REx v . JACOBS . - 228

9.—Evidence—Confession of accused—
Admissibility—Trial within a trial--Refusa l
of — Prejudice to accused—Recent posses-
sion.] On the trial of an accused for unlaw-
fully retaining in his possession stolen good s
knowing the same to have been stolen, the
question of the admissibility of certai n
statements made by the accused to polic e
officers was raised and counsel both fo r
accused and for the Crown desired the
learned judge to follow the practice of hav-
ing "a trial within a trial" as to the admis-
sibility of the evidence . but he refused to d o
co . The police office were then called for
the Crown, and ac .ed's parents were called
for the defence . The learned judge held tha t
the statements made by the accused were
inadmissible as they had been induced by
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hope of reward, but he expressed the vie w
that he was entitled to hear the evidence as
to the finding of the goods in question an d
so much of the confession as strictly relate d
thereto . Accused was convicted. Held, on
appeal, reversing the decision of ELLis, Co .
J ., that when a statement alleged to have
been made by an accused person is sough t
to be put in evidence, then an issue as to it s
admissibility should be immediately tried,
and all witnesses having any knowledge o f
the facts relating to the making of the state-
ment should be immediately called . The
failure to follow this practice may work a
great injustice to the accused, and assum-
ing so much of accused's statement with
relation to the finding of the stolen good s
was admissible (without so deciding), eve n
on this evidence the accused could not b e
properly convicted, and the conviction is
quashed . REx v . PAIS. , -

	

-
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10.—Husband and wife — Divorce—
Child under sixteen years of age—Non-sup-
port — "Destitute and necessitous circum-
stances"—Wife and . child on relief—Crim-
inal Code, Sec. 242, Subsec. 3 (b) .] The
accused was charged with "being a parent
and under a legal duty to provide necessaries
for his child under the age of sixteen years ,
did without lawful excuse fail to provid e
such necessaries, the child being in neces-
sitous circumstances ." The accused's wife
obtained a divorce from her husband twelv e
years previously with the custody of the
child who is now fifteen years of age. Prior
to the birth of the son the wife got relie f
from the municipality of South Vancouver
and for some years she got and is still get-
ting $40 a month from the Mothers' Pen-
sions . This, with what she is able to do her -
self with a small amount earned by the boy
after school hours, is her only income . The
accused is director-general of an organiza-
tion known as The World Fellowship o f
Faith and Service . He gets no salary bu t
is remunerated through collections and love
gifts in money from individual members and
friends of the movement . He travels exten-
sively for the Fellowship, gives lectures, and
it was proved that for some considerabl e
time and as recently as 1939 he obtained
$200 a month from the organization i n
Toronto. Accused was convicted and sen-
tenced to six months' imprisonment . Held,
on appeal, affirming the conviction by police
magistrate Wood, that the section under
which the charge is laid does not create th e
duty, it only provides the penalty if suc h
duty exists and has not been performed by

CRIMINAL LAW—Continued .

the person charged . This duty arises under
the English statute, 43 Eliz., Cap . 2, The
Poor Relief Act, 1601, which is in force i n
British Columbia. The Crown has made the
necessary proof for conviction, and the
appeal is dismissed . REx v . HALL. - 309

11.—In possession of morphine—Ac -
complice—Evidence of previous criminal act s
—Admissibility—Substantial wrong or mis -
carriage—Criminal Code, Sec . 1014, Subsec .
2 .] The appellant and one Patricia Lane
were charged jointly with unlawful posses -
sion of morphine and were tried together .
At the close of the Crown's case the appel -
lant stated he was not calling any evidence .
Patricia Lane took the stand in her ow n
defence, and in the course of her evidenc e
disclosed that the appellant and herself had
been convicted and sentenced to six months '
imprisonment for procuring morphine by the
use of a forged prescription . A jury found
the appellant guilty, but acquitted Patricia
Lane . Held, on appeal, affirming the convic -
tion by FIsuEU, J., that the course of the
action left the appellant in reality without
any defence to the charge, because if the
uncontradicted evidence of the police officer s
was accepted by the jury, as it was, all the
elements of proof necessary to convict had
been established. If the jury at that stage
of the trial had been asked to pass upon th e
guilt or innocence of the appellant, his con -
viction, in the absence of an explanation
would have been inevitable . In the peculia r
and exceptional facts of this case the appel-
lant was not prejudiced by anything that
Patricia Lane disclosed to the jury. His
defence could not be prejudiced because a s
pointed out above, he did not attempt to
make` any answer to the Crown's ease . Under
the circumstances of this case it is proper
to apply subsection 2 of section 1014 of the
Criminal Code, and the appeal is dismissed .
Rex v . Williams and Woodley (1920), 1 4
Cr . App. R. 135, followed. REx v . PAVALrcz ,

444

12.---Invitation for subscribers for boo k
including guessing competition — Ten
branches of army, navy and air force service s
—Popularity race as to—Awards in money—
"Contest"—Interpretation — Criminal Code ,
Sec. 235, Subsec . 1 (h) .] Section 235 . sub -
section 1 (h) of the Criminal Code makes a
person liable for an offence who "advertises ,

. any offer, invitation or inducemen t
to bet on, to guess or to foretell the resul t
of any contest, or any result or contingency
of or relating to any contest ." Accused
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appointed agents for the purpose of obtain-
ing subscriptions for a book called "Th e
War of 1940 ." Persons subscribing paid one
dollar and filled out an order form and were
given a receipt . The order form contained
ten blank squares and read in part : "Please
forward me the Souvenir Book `The War of
1940 .' I have filled out the Popularity Race
Blank and agree to accept your decisions a s
final ." The receipt stated that there woul d
he awards estimated at $40,000, divided 6 0
per cent . to the winner, and so on . It con-
tained a list of ten branches of the army ,
navy and air forces, each marked with one
number from one to ten, followed by instruc-
tions : "Place these TEN services in th e
order of their popularity —to indicate your
preferences simply put the numbers 1 to 1 0
in the above squares . Fill out in full using
each number only once ." On, the back of
the receipt are rules governing the awards .
The accused was convicted on a charge tha t
he did unlawfully aid and assist in givin g
notice of an invitation to guess or to foretel l
the result or contingency of or relating to a
contest, contrary to the Criminal Code . Held ,
on appeal, reversing the decision of police
magistrate Hall (MCQUAERIE, J.A. dissent-
ing), that there is no contest, or any con-
tingency relating thereto upon the result o f
which the subscribers are invited to bet .
What we have here is an invitation to joi n
with other subscribers in a guessing com-
petition among themselves. Section 235,
subsection 1 (h) of the Criminal Code under
which the charge is laid does not prohibi t
any such competition . REx v . HAMM. - 66

13.	 Murder—Manslaughter—Provoea-
tion—Evidence of—Not adequately put to
jury—Criminal Code, Sec . 261 .] The ac-
cused and his wife (Ukrainians) lived on a
farm about one mile from Prince George .
He was a section-hand on the Grand Trunk
Pacific Railway and his duties took him
away from home periodically . One Tera-
chuk (also a Ukrainian) had known accused
and his wife for some years and lived i n
their house, but after being there for som e
time, accused, thinking he was too intimat e
with his wife, drove him out on two or thre e
occasions, then Terachuk would come bac k
when accused was away, and when accused
came home he would find him there . Thi s
caused trouble between accused and his wife ,
who thought that Terachuk was unfairl y
treated . On September 14th, 1940, Terachuk
came to the house in the morning, and early
in the afternoon he and Mrs . Krawchuk went
to Prince George . Accused, who was home
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at the time, then told a farm-hand who wa s
there that he was going to make trouble, as
his wife had purchased a property in Van-
couver without his knowledge . He then left
his house and walked to Prince George . At
about 6 o'clock in the evening Mrs . Kraw-
chuk and Terachuk returned to the house ,
and Terachuk and the farm-hand went to
look after the cattle. When they were re-
turning to the house about half an hou r
later, they heard a shot, and looking up they
saw Krawchuk and his wife close together .
Then they saw Krawchuk fire two mor e
shots from a revolver at his wife, and sh e
fell . About six days later accused wrote a
letter to his brother which was allowed i n
evidence, in which he stated "She had ticket
in her hands to Vancouver and I thought
she was going right away to Vancouver an d
going to buy for herself property : that' s
the way I heard, and going to leave m e
alone." Accused was convicted on a charge
of murder . Held, on appeal (SI.OAN an d
MCDONALD, JJ .A. dissenting), that on e
question only arises, viz., whether or not the
learned trial judge erred in omitting to
instruct the jury, not on the law relating to
provocation—it was accurately stated—but
rather in respect to the evidence relatin g
thereto . While section 261 of the Criminal
Code was explained to the jury, the learne d
judge not only failed to place before them
certain material evidence on the question of
provocation, but also stated erroneously,
that "there was no evidence fit to be sub-
mitted to them on that point." The jury ,
after being out for two hours, returned an d
asked his Lordship to repeat instructions
on the law in respect to murder and man -
slaughter, and after pointing out that a
wrongful act amounting to provocation mus t
be of such a nature as to deprive an ordi-
nary person of the power of self-control, he
said "Now so far as you know here, I d o
not recollect any evidence of that sort " and
previously in his charge he had said `"There
is no evidence so far as I know of any insul t
or anything of that sort ." If there was such
evidence an error was committed and the
jury evidently desirous of considering th e
question of manslaughter, was deprived of
the opportunity of doing so . While event s
long preceding the actual commission of th e
crime would not support a plea of provoca-
tion, they must nevertheless be kept in view
as a background for their bearing o n
accused's state of mind on the day the crim e
was committed . An ordinary man . sufferin g
a long series of wrongful acts and insults ,
would more readily lose self-control by fur-
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ther wrongful acts committed immediately
before the fatal event. Terachuk was livin g
at his home against his will while he wa s
away working. An improper relationshi p
existed for a long time . The jury were en -
titled to believe every statement in the lette r
written by the accused to his brother bear-
ing on the question of provocation . Whil e
Terachuk broke up his home in one way by
living there against his will, the decease d
threatened to break it up in another way
by leaving him. There was sufficient evi-
dence to justify the jury if they accepted a
certain view of the facts and circumstance s
to find a verdict of manslaughter. The
appeal was allowed and a new trial ordered.
REX V. KEAwc13IIK .

	

-

	

-
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14.—Murder—M anslaughter—Provoca-
tion—Evidence of—Sufficiency of charge t o
jury—Criminal Code, Sec . 261 .] Accused
and his wife lived on a farm about one mil e
from Prince George. He was a section-hand
on the Grand Trunk Pacific Railway, and
his duties took him away from home fro m
time to time. One Terachuk, who was a n
old friend of Krawchuk, lived at their house,
but after he had been there for some tim e
accused, thinking he was too intimate with
his wife, drove him away from the house o n
two or three occasions, but Terachuk would
come back when accused was away, an d
accused would find him there when he re-
turned from his railway work. This cause d
trouble between accused and his wife, who
thought Terachuk was unfairly treated. On
September 14th, 1940, Terachuk came to th e
house in the morning, and early in the after-
noon he and Mrs. Krawchuk went into
Prince George . Accused, who was home at
the time, then told one Stowoa, a farm-
hand on the farm, that he was going to
make trouble, as his wife had purchase d
property in Vancouver without telling hi m
about it and he was afraid she was going to
leave him . He then went into Prince
George, but he did not see Terachuk or hi s
wife. At about 6 o'clock in the evening
Terachuk and Mrs . Krawebuk returned to
the house and Terachuk and the farm-han d
went to look after the cattle . When they
were returning to the house about a half-
hour later they heard a shot, and looking
up they saw Krawchuk facing his wife wh o
was close to him. They then saw Krawchuk
fire two shots from a revolver at his wife,
and she fell. Terachuk then grappled wit h
the accused, two more shots were fired, on e
hitting Terachuk in the hand . Accused was
convicted on a charge of murder . Held, on
appeal, affirming the decision of SIDNEY

CRIMINAL LAW—Continued .

SvirTn, J., that the accused gave evidenc e
in his own defence and his story was a
direct contradiction of the evidence give n
by Terachuk and Stowoa . He denied th e
conversation with Stowoa, and set up what
would have been a complete defence, had
the jury accepted his evidence. He said
that when he came to the barn he saw Tera-
chuk and his wife in a compromising posi-
tion and that Terachuk attacked him ; that
Terachuk had a revolver in his hand, and i n
the struggle that ensued between them th e
revolver was discharged. it is contended
that the learned judge ought to have tol d
the jury that they might disbelieve substan-
tially the whole of the evidence tendered by
the Crown and also disbelieve Krawchuk' s
story of his struggle with Terachuk, and yet
might find that Krawchuk unlawfully and
intentionally shot his wife but did so unde r
such provocation as is defined by section 26 1
of the Criminal Code. The verdict of man -
slaughter which is now contended might
have been found had the question been left
open by the learned judge, was excluded by
the evidence given by the appellant himself .
REX V . KRAWCIUK. (No . 2) .

	

-
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15.—Offering to sell opium—Evidence
—Duty of prosecution as to calling of wit-
nesses—Can. Stats . 1929, Cap. 49, Sec . 4
(f) .] One Murton, a constable in plain
clothes, hired two adjoining rooms at th e
Dunsmuir Hotel in Vancouver which were
connected by a dictaphone. Murton occu-
pied one room and another constable occu-
pied the other . One Hong Wong, who wa s
in the employ of the police and could not
speak English, brought the accused to Mur-
ton's room where he and Murton converse d
as to the sale of a can of opium to Murton,
including the price to be charged for it . Th e
accused then left, saying he would be bac k
the next morning. He came back, and afte r
further conversation he left saying he woul d
bring the can of opium in the afternoon,
but he did not come back. Hong Wong was
in the room with them on both occasions .
Accused was convicted on a charge of offer-
ing to sell to Murton one can of opium for
$475 . On appeal, the main objection taken
on behalf of the accused was that the prose-
cution failed to call or produce at the tria l
Hong Wong, who brought the accused to th e
police officer's room and was present
throughout the interviews upon which th e
charge was founded. Held, affirming the
decision of MANSON, J ., that on the facts of
this case the Crown was not obliged to cal l
Hong Wong as a witness . REx v. Ho p LEE .

	 151
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16 . — Seduction — Conviction — Bail
pending appeal—Accused joins Air Force—
Stationed in Quebec when appeal is heard —
Appeal dismissed—Motion by Crown fo r
bench warrant and for order estreating bai l
—Refused .] Accused was convicted on a
charge of seduction and was granted bai l
pending his appeal against conviction. Im-
mediately after bail was granted him h e
joined the Air Force and was stationed i n
the Province of Quebec when the appeal wa s
heard . At the conclusion of argument th e
appeal was dismissed by the Court of Appeal .
Counsel for the Crown then moved the Cour t
for issue of a bench warrant to brin g
accused back from Eastern Canada and also
for an order estreating bail . Held, that no
ground has been disclosed to support th e
contention that the issuance of a bench war-
rant by the Court of Appeal is necessary o r
incidental to its appellate jurisdiction .
Further, said Court has no jurisdiction to
estreat bail . REx V. BLANCHARD. - 378

1'7 .—The Opium and Narcotic Drug
Act, 1929—Possession of poppies--Groom' s
case closed—Ao evidence of proclamation of
1938 amendment to Act—Motion for dis-
charge of accused refused—Case reopened—
Evidence of proclamation allowed in—Ap-
peal .] The appellant was tried, charged
with possession of opium poppies under the
1938 amendment to The Opium and Narcoti c
Drug Act, 1929 . The prosecution closed it s
ease but (lid not put in evidence a proclama-
tion by the Governor in Council bringing th e
1938 amending statute into force. Counsel
for the defence then moved that the appel-
lant be discharged from custody. The learned
judge refused the motion on the grounds :
(1) He had searched the Canada Gazett e
and found the amending statute there pro -
claimed ; (2) this coupled with his bringing
the Gazette into Court as he did on delivery
of judgment, was evidence that the statute
was in force, although the Gazette had no t
been produced in evidence by the prosecu-
tion ; (3) by reason of (1) and (2) it wa s
his duty to take judicial notice that th e
statute had been proclaimed . Having s o
refused the motion, the learned judge then
permitted the prosecution to reopen its case
to put in the Canada Gazette. The appellan t
was convicted . Held, on appeal, affirmin g
the conviction by ROBERTSON, J . (O'HAL -
LORAN, (LA . dissenting), that the trial judge
may, in the interests of justice, on th e
application of Crown counsel, reopen the
case to repair an omission of proof, whe n
no possible prejudice to the accused coul d
occur. REx A . ICtsimex Srnon .

	

-
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18.—11'w—Defence of Canada liegula-
tigns (Consolidation) 1940 — Consent to
prosecution—Proof of —Habeas corpus —
Regulations 39A, 39B (1) and 63—Crimina l
Code, Sec. 706.] Regulation 39B (1) of the
Defence of Canada Regulations (Consolida-
tion) 1940, provides : "A prosecution for an
offence against regulations 39, 39A or 39 C
of these Regulations shall not be instituted
except by, or with the consent of, counse l
representing the Attorney-General of Can-
ada or of the Province ." The accused wa s
convicted by the stipendiary magistrate fo r
the county of Victoria for a breach of regu-
lation 39A (c) of the Defence of Canada
Regulations (Consolidation) 1940 . On an
application for a writ of habeas corpus i t
was submitted that the matter of the con -
sent required by regulation 39B (1) goes t o
the jurisdiction of the magistrate to try,
and that the magistrate's court, being a n
inferior Court, jurisdiction must be show n
on the face of the warrant of commitment.
Held, that the magistrate has general juris-
diction by virtue of regulation 62 (2) and
section 706 of the Criminal Code . Consent
is a matter of procedure and of evidence
only, and the person to be satisfied that the
required consent has been given is the magis-
trate before whom the information is laid .
Want of consent is a matter of defence t o
be raised by an accused upon his trial . The
warrant of commitment is good on its face
and the material does not disclose a want o f
jurisdiction. REx v . COOPER.

	

-
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19.—War measures—Regulations b y
Governor in Council—Application of section
706 of the Criminal Code—Offences over
which Parliament has legislative authorit y
—R .S .C. 1927, Cap. 206, Sec . 3 .] The re-
spondent was convicted under the provisions
of Part XV. of the Criminal Code by a
police magistrate, of being a member of an
illegal organization, namely "Jehovah's
Witnesses" contrary to regulation 39C o f
the Defence of Canada Regulations (Con-
solidation) 1940 . On habeas corpus pro-
ceedings on the submission of accused that
the jurisdiction of the magistrate was de-
pendent upon the applicability of sectio n
706 of the Criminal Code and that said sec-
tion had no application because the offenc e
charged is not one created under the legis-
lative authority of the Parliament of Can-
ada but merely by regulation of the Gover-
nor in Council, the conviction was quashed .
Held, on appeal . reversing the decision o f
MoRRrsox, C .J .S .C. that section 706 of th e
Criminal Code extends to "offences ove r
which the Parliament of Canada has legis-
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lative authority ." The subject-matter of the
Defence of Canada Regulations (Consolida-
tion) 1940, is within the legislative author-
ity of the Dominion, and while the power t o
make regulations in relation thereto may be
delegated to the Governor in Council, such
powers must necessarily be subject to deter-
mination at any time by Parliament. The
accused was convicted of an offence over
which the Parliament of Canada has legis-
lative authority. The magistrate was in
consequence acting within the jurisdiction
conferred by section 706 of the Code an d
the appeal must be allowed. Rex v. Singer ,
[1941] S .C .R. 111, distinguished . REx ex
rel . MCKAY v . SUTTON .
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CUSTODY—Child of marriage—Right of
access of guilty husband. - 253
See DIVORCE. 1.

2.—Infant—Motion by aunt as admin-
istratrix for custody—Petition by grand -
mother under Equal Guardianship of Infant s
Act—Welfare of the child—Choice of infant.

41 1
See INFANT .

CUSTOMER — Departmental store — De-
tained and examined by store em -

	

ployees—Damages .

	

-

	

260
See FALSE IMPRISONMENT.

DAMACFS. -

	

-

	

-

	

214
See POLICE OFFICER .

2.—Alternatire claim for—Option to
purchase stock—First payment tendered and
refused—Actttion for specific performance.
	 219
See CONTRACT. 3 .

3.--Departmental store—Entrance o f
customer—Detained and examined by store
employees .

	

-

	

-

	

-

	

-

	

260
See FALSE IMPRISONMENT .

4.—Parent — Dangerous weapon —
Spring-gun left in unlocked cupboard—
Child warned not to use gun in parents'
absence—Child shoots at and injures

plaintiff.

	

-

	

-

	

-

	

-

	

53
See NEGLIGENCE. 8 .

5.	 Plaintiff a dealer in sale of cars--
Breach of agreement to purchase a car—Sub -
sequent sale of the ear—Effect on measure
of damages .] The plaintiff who is a deale r
in the sale of ears, entered into an agree-
ment with the defendant for the sale of a
car at a certain price . On the car being

DAMAGES—Continued .

ready for delivery the defendant refused to
accept and the plaintiff brought action for
$200 as damages for loss of profit on the
sale of the car . Shortly after commence-
ment of the action the car was sold to
another purchaser for the same price. The
action was dismissed . Held, on appeal,
reversing the decision of KELLEY, Co . J. ,
that in this type of ease the vendor is en -
titled as damages to the difference betwee n
the wholesale and retail price. Mason &
Risch Limiled v . Christner (1920), 47
O .L .R . 52, applied . MANERY AND W. J.
MANERY AND SONS GARAGE V. 1\AMPE . 280

DE BENE ESSE—Examination of witnesse s
—Refusal to read on trial . - 156
See ADMIRALTY LAw. 1 .

DEFENCE OF CANADA REGULATION S
(CONSOLIDATION) 1940—Con-
sent to prosecution—Proof of—
Habeas corpus—Regulations 39A,
39B (1) and 63—Criminal Code ,
Sec. 706 .

	

-

	

-

	

-

	

30 1
See CRIMINAL LAW. 18 .

2.----Conviction—Habeas corpus—Con-
viction in absence of accused—Regulation s
39C and 62 (2) .

	

-

	

-

	

-

	

321
See CRIMINAL LAw. 6 .

3.—Conviction under regulation 39C—
Seizure and destruction on forfeiture o f
articles—Legality under regulation 58 (4) .

277
See CRIMINAL LAW. 7 .

DEPARTMENTAL STORE — Entrance of
customer—Detained and examine d
by store employees—Damages .
	 260
See FALSE IMPRISONMENT.

DISCOVERY —Evidence on — Whether ad-
missible.

	

-

	

-

	

-

	

19 8
See WILL. 6 .

2. Examination for—Parties—Exam-
ination confined to issues in which defend-
ant examined is involved—Rule 370c. 420

See PRACTICE . 3 .

	

3.	 Examination for—Practice . 559
See DIVORCE. 3.

DISORDERLY HOUSE—Tenant in posses-
sion—Agent of landlord—Duty to
terminate tenancy. - 228
See CRIMINAL LAW. 8 .
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DISPUTE—As to water-rates—Complaint to
Public Utilities Commission—Rat e
fixed—Appeal to Lieutenant-Gov-
ernor in Council — Referred to
Court of Appeal-B .C . Stats . 1911 ,
Cap . 71 ; Cap. 47, Secs . 105 an d
106 .

	

-

	

-

	

-

	

345
See WATER .

DIVORCE—Child of marriage—Custody—
Right of access of guilty husband—R.S .B .C.
1936, Cap . 76, Sec. 20; Cap. 112, Sees . 1 2
and 13.] In April, 1939, husband and wife
entered into a.separtion agreement whereby
the sole custody of their" child, a girl nin e
years old, was given to the wife with right
of access for the husband . In June, 1939,
the wife obtained an absolute decree o f
divorce upon an allegation of adultery, wit h
an order that the husband was not to hav e
access to the child except by leave of th e
Court . The husband did not defend . The
wife, however, did grant the husband acces s
until August, 1940, when she refused him
further access. In November, 1940, th e
husband applied to the learned trial judge
for access and it was refused . On appeal
from this order :—Held, reversing the deci-
sion of MANSON, J . (McQUARRIE, J .A . dis-
senting), that the learned trial judge's
reasons disclose that he considered extrinsi c
evidence heard by him outside the recor d
and in the absence of the husband, on the
divorce hearing, and further, one of the
chief witnesses for the husband . with whom
the child resided for five months, who gave
strong evidence in favour of the father, wa s
completely ignored by the learned judge for
the obvious reason that he was not satisfied
with the reasons given by her as to her
opinion of divorce in general, which is
entirely irrelevant as to the issue befor e
the Court . On a proper reading of the evi-
dence the conclusion reached by the learned
judge, even as phrased, is not well founded.
The appeal is allowed, and there should b e
an order allowing access according to th e
provisions which the parties themselves
thought reasonable in April, 1939 . Boynto n
v. Boynton (1861), 2 Sw. & Tr . 275, ap-
plied . ELVIx v . ELVix .

	

-

	

-

	

253

2. Child under sixteen years of age—
Non-support — "Destitute and necessitou s
ci.rcamstanees"—Wife and child on relief—
Cri,aninal Code, Sec. 242, Subsec . 3 (b) . 309

See CRIMINAL LAW. 10 .

3. —Practice—Examination of peti-
te ire for discovery—Application by co-
r,, p, ,rent—Claim by petitioner for dam -
e , .1 In a petition by a husband for dis -

,luion of marriage, the co-respondent

DIVORCE—Continued .
applied for an order for examination for
discovery of the petitioner . Held, that th e
petitioner may be examined for discovery
upon the matters in issue in the cause .
KOVACK V . KOVACK AND RATxauRN . - 559

DOMICIL .

	

465
See TESTATOR ' S FAMILY MAINTEN-

ANCE ACT. 2 .

DOMINION GOVERNMENT—Grant by
Validity—Public harbours—Certifi -
cate of indefeasible title—Effect of.
	 433
See CONSTITUTIONAL LAW.

ERASURES, OBLITERATIONS AND INTER-
LINEATIONS—Not initialled by
witnesses — Whether made befor e
execution. - - 406
See WILL. 1 .

EVIDENCE—Application for probate—Eras-
ures, obliterations and interlinea-
tions in will—Not initialled by
witnesses—Whether made befor e
execution .

	

-

	

-

	

-

	

406
See WILL. 1.

	

2.	 Confession of accused—Admissi-
bility—Trial within a trial—Refusal of—
Prejudice to accused—Recent possession .
	 232

See CRIMINAL LAW. 9.

3.—Discovery—TVhether admissible.
	 198

See WILL . 6 .
4.—Offering to sell opium—Duty of

prosecution as to calling of witnesses.

	

151
See CRIMINAL LAW . 15 .

	

5 .	 Of previous criminal acts—Admis -
sibility—Substantial wrong or miscarriage .
	 444

See CRIMINAL LAW. 11 .

6.—Of proclamation allowed in—Th e
Opium and Narcotic Drug Act, 1929—Pos-
session of poppies—Crown's case closed—N o
evidence of proclamation of 1938 amendmen t
to Act—Motion for discharge of accused
refused—Case reopened .

	

-

	

-

	

282
See CRIMINAL LAw . 17 .

7.—Sufficiency of—Breaking and enter-
ing — Presumption from possession—Crim-
inal Code, Sec. 460 .

	

-

	

-

	

186
See CRIMINAL LAw. 1 .

EXAMINATION—De bene esse—Refusal to
read on trial. - - 156
See ADMIRALTY LAW . 1 .

EXECUTORS AND TRUSTF.FS — C l a i m
against the estate—Counsel's advice—Settle-
ment of claim by majority of executors—
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Payment of settlement from their own funds
—Solicitor's costs in relation to settlement
—Not payable out of estate .] Charles Wood-
ward, who died on the 2nd of June, 1937,
left a will appointing six executors, namely,
two sons, two daughters and two of his
employees . Shortly after his death a claim
was preferred against the estate by Mrs . E .
C. MacLaren, a grand-daughter of the testa -
tor and the only child of her deceased
mother, who was a daughter of the testator .
The claim was based on a letter written by
the testator to her mother in August, 1907 ,
and another letter she claimed was written
to her by the testator in April, 1932, but
was lost . A reconstruction of the letter was
made by her, which she claimed contained
in substance what was in the letter . The
letters purported to guarantee to her cer-
tain shares in the Woodward Departmenta l
Stores. Mrs . MacLaren intimated that fail-
ure to settle would result in litigation. The
four executors, other than the two women,
were disposed to settle rather than pernii t
an action . They sought counsel's advice and
were advised that, Mrs. MaeLaren had no
enforceable claim against the estate . The
two daughters of the testator refused from
the outset to recognize the validity of Mrs .
MacLaren's claim. The said four executor s
continued negotiations and eventually cam e
to a settlement, the claimant's demand s
being paid personally by the two sons of the
testator out of their own personal resources,
the two daughters in the meantime holding
aloof and refusing to be a party to it or
ratify it in any way . Mrs. MaeLaren then
released all of her alleged claims against the
estate. On the settling of accounts the dis-
trict registrar allowed as payable out of the
estate of Charles Woodward, deceased, solici-
tor's costs incurred by the four executor s
and trustees of the estate in effecting settle-
ment of the claim preferred by Mrs . Mac -
Laren, and on appeal by the two daughters
of the testator the decision of the district
registrar was sustained in the Suprem e
Court . Held, on appeal, reversing the deci-
sion of MORRISON, C .J .S .C . (SLOAN and
O'HALLORAN, JJ .A . dissenting), that a
majority of trustees, contrary to the view
of the minority and against the advice o f
counsel, entered into a private arrangement
of their own to effect a settlement, but i t
must be treated as a personal transactio n
throughout . They cannot involve the estate
or the appellants' interest in it . It is con -
ceded that respondents cannot compel th e
estate to reimburse them for their personal
outlay, that being so, on no principle can

EXECUTORS AND TRUSTEES—Con tooted .

they be reimbursed for part of that outlay ,
namely, the costs incurred. Small AN D

	

FISHER V . WOODW ARD et at.

	

-

	

263

FAMILIES' COMPENSATION ACT—Dam -
ages assessed under. - 214
See POLICE OFFICER.

2.—Infant killed—Action by parents—
Time at which action can be brought by
relatives of deceased—Probate Rule 35—
R .S .B .C . 1936, Cap. 93, Sec . , Subsees . (1 )
and (2) .] Wilfred D . Hamilton, the infan t
son of the plaintiffs, was killed when ru n
down by the defendant in his car at Van-
couver on the 3rd of January, 1941 . The
plaintiffs brought action against the defend-
ant on the 8th of January following unde r
the provisions of the Families' Compensa-
tion Act . On the application of the defend-
ant that the writ of summons be struck out
and the action dismissed on the ground that
said writ of summons discloses no cause of
action, it was held that the provisions o f
subsection (2) of section 4 of said Act ,
under which the action was brought, are no t
applicable to the intervening period of four -
teen days so as to allow an action to be
commenced within that time, and the actio n
should be dismissed as premature . Held, o n
appeal, reversing the decision of SIDNEY
SMITH, J ., that subsections (1) and (2) of
section 4 of the Families' Compensation Act
are not affected in any degree or suspende d
by reason of Probate Rule 35. The rule
stands by itself, unaffected by the Act . By
section 4 (1) of the Act ordinarily the action
must be brought in the name of the executo r
or administrator, but by subsection (2) this
is subject to the qualification that if there
be no executor or administrator the action
may be brought by one or more of the depend-
ants . The plaintiffs may sue at once where
there is no administrator . HAMILTON AN D
HAMILTON V. OLESON .
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FALSE IMPRISONMENT — Departmenta l
store—Entrance of customer—Detained an d
examined by store employees—Damages . ]
The plaintiff entered the defendant's depart-
mental store at 8 .45 in the morning. She
went up four flights of stairs and entered
the ladies' wash-room . An employee, seeing
her enter the wash-room, requested a sales -
lady to go into the wash-room and questio n
her . She questioned the plaintiff and then
reported the matter to the store detective ,
who met the plaintiff as she calve from th e
wash-room He examined her bags, ques-
tioned her, and then requested her to g o
with him to a small office downstairs, where
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her clothing was examined by the stor e
nurse . The detention lasted about three-
quarters of an hour . In an action fo r
damages :—Held, that in the circumstances
the control and detention were unwarranted ,
and damages were fixed at $200 . WILIFFIN

	

V . DAVID SPENCER LIMITED.

	

-

	

260

	

FALSE REPRESENTATION .

	

- 460
See AUTOMOBILE. 2.

	

FINDINGS OF FACT.

	

-
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322
See NEGLIGENCE . 2 .

FIRE—Goods destroyed by—Right to insur-
ance money. - - 455
See SALE OF Goods .

2.	 Spread of—"Accidentally begun" —
Duty of warehouseman—Onus of proof .
	 161

See NEGLIGENCE . 4 .

FIREARMS — Dangerous weapon—Spring-
gun .

	

-

	

-

	

-

	

-

	

53
See NEGLIGENCE . S .

FORBEARANCE TO SUE—Consideration —
Belief in cause of action . - 372
See BILL OF EXCHANGE .

FORCED LANDING—Airways company—
Carrier of passengers—Negligence
—Special conditions limiting lia-
bility. - - 401
See CARRIER .

FOREST FIRE — Sparks from locomotive—
Failure to take reasonable care—
Operating under hazardous condi-
tions—Failure to prevent fir e
escaping— Judge's charge—Jury' s
findings .

	

-

	

-

	

-

	

484
See NEGLIGENCE. 6 .

GARNISHEE —Regis trar's order—Appeal —
'Sufficiency of afdazit in support of appliea-
tion—I2 .S .B.C. 1936, ('op. 17, Secs. 3 and 6
—Form C in Schedule .] Under section 3 o f
the Attachment of Debts Act an affidavit i n
support of an application for a garnishing
order must state the nature of the cause o f
action and that the amount claimed is
"justly due and owing!' Section 6 of sai d
Act, which provides that "affidavits an d
orders in the forms in the Schedule shall b e
held to be sufficient" must be read in th e
light of the specific requirements of section
3, and although clause 4 of the affidavit i n
Form C in the Schedule does not includ e
words to the effect that the debt is "justly

5 ;9

GARNISHEE—Continued.

due and owing" nevertheless words to-tha t
effect are necessary . MCDONALD v. YANCHL-K
et al . ROYAL BANK OF CANADA, GARNISHEE .

441

GARNISHEE ORDER—Service of—Attaeh -
ment of debts—Weekly salary not
yet due—"Due or accruing due "

-

	

-

	

-

	

-

	

481
See PRACTICE . 1 .

GIFT— " Educational and religious objects"
—Interpretation—Surrounding cir-
cumstances . 536
See WILL. 4 .

GOODS—Insured by purchaser—Sale o f
goods set aside as fraudulent—
Goods left in purchaser's possessio n
pending sale—Destroyed by fire —
Right to insurance money . - 455
See SALE OF GOODS .

GOVERNOR IN COUNCIL—Regulation s
by—War measures. - 388
See CRIMINAL LAw . 19 .

HABEAS CORPUS. - - 321, 301
See CRIMINAL LAW . 6, 18 .

2.	 Chinaman—Claims birth in Britis h
Columbia—Went to China when two years
old—Identity—Burden of proof .] The appli-
cant, Soon Gim An, claims he was born i n
Canada and was registered out and now
seeks to re-enter Canada . It is admitte d
there is evidence of the birth in Canada of
a person under the name of the applicant i n
1914 . and this child, after the death of hi s
father, went to China in ]916 when two
years of age, where he remained ever sinc e
and was married . The sole question i s
whether he is the person registered out i n
1916 . Be was rejected by the immigration
authorities . On an application for a wri t
of habeas corpus it was refused, the learned
judge stating that "upon the whole of the
evidence I cannot say that it has been estab-
lished beyond a reasonable doubt that th e
applicant is a British subject ." Held, on
appeal, reversing the decision of MANSON ,
J ., that there was misdirection in th e
learned judge stating that he was not satis-
fied "beyond a reasonable doubt" that the
applicant had made out his ease . The burde n
of proving a case "beyond a reasonabl e
doubt" arises only in criminal eases . The
applicant has successfully met the onus
upon him by adducing a preponderance o f
evidence that he is a Canadian citizen . REx
V . SOON GIM AN .

	

-

	

-

	

193
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HABEAS CORPUS —Continued.

3 IIarrant of commitment—Imposi-
tion of hard labour—Want of jurisdiction —
Sentence partly served—Subsequent warrant
without imposition of hard labour not al-
lowed .] A warrant of commitment impose d
a fine of $250, and in default of payment
imprisonment for nine months with har d
labour . Upon the accused taking habeas
corpus proceedings a second warrant of com-
mitment was issued by the magistrate in
all respects similar to the first, except that
the provision with respect to hard labou r
did not appear. Part of the sentence with
hard labour was served . Upon petition for
a writ of habeas corpus, it was admitted
that the magistrate had no jurisdiction t o
impose hard labour . Held, that the petition
be granted and that the prisoner be dis-
charged . Rex v . Hale (1926), 49 Can. C.C .
253, followed . REx v. YOHN .

	

-

	

184

HANGAR—Construction of .

	

316
See CONTRACT . 1.

HAZARDOUS CONDITIONS — Operating
under—Forest fire—Sparks from
locomotive—Failure to take reason-
able care .

	

-

	

-

	

-

	

484
See NEGLIGENCE . 6 .

HIGHWAY — Horse drawn milk-wagon—
Attempting U turn in middle of
block — Collision — Negligence —
Costs .

	

-

	

-

	

-

	

342
See AUTOMOBILE. I .

HUSBAND—Right of access of guilty—Chil d
of marriage—Custody. - 253
See DIVORCE. 1 .

HUSBAND AND WIFE—Alimony—Jurisdic-
tion—Order LXXA, r. 1 (a) and (c) .] The
right to alimony is a civil right, which a
wife has, to be supported by her husband ,
and is not conditional upon a decree o f
divorce or judicial separation having bee n
granted. It was found in this ease that th e
defendant, in or about the year 1936, refused
to live with the plaintiff when she was will-
ing to live with him, and there is not suffi-
cient evidence to prove that the defendant i s
now willing to have his wife live with him .
Held, that under such circumstances, the
plaintiff is entitled to alimony under Order
LXXA, r . 1 (a), which has the force and
effect of a statute . without the necessity o f
proving a sincere desire to renew cohabita-
tion. MAINWARING V. MAINWARING. - 448

HUSBAND AND WIFE—Continued .

2.—Divorce—Child under sixteen years
of age—Non-support—"Destitute and neces-
sitous circumstances"—Wife and child on
relie f—Criminal Code, Sec . 242, Subsec.
3 (b) .	 309

See CRIMINAL Law. 10 .

INCOME—Company not resident in the
Province—Income alleged to h e
earned within the Province–  Lia-
bility. - - 45, 328
See TAXATION. 3 .

INDEFEASIBLE TITLE — Certificate of—
Effect of. - - 433
See CONSTITUTIONAL LAw. 4 .

INFANT—Custody—Motion by aunt as ad-
ministratrix for custody—Petition by grand-
mother under Equal Guardianship of Infant s
Act—Welfare of the child—Choice of infant
—R .S .B .C. 1936, Cap. 112, Secs . 6, 14 and
15.] The parents of the infant Dorothy
Marian McGhee, who is fourteen years of
age, lived in Portland, State of Oregon. The
mother died in February, 1940, and the
father died in May, 1940 . The child's grand -
mother, Mary McGhee, took her to her hom e
where she remained in her custody unti l
the 11th of March, 1941, when owing to the
child's illness and on the advice of th e
attending physician, she was removed to the
home of her aunt, Mrs . Joan Eceleston ,
where her health steadily improved. Mrs .
Eceleston, who was the father's sister, ha d
previously taken out letters of administra-
tion of the father's estate . Mrs . Eceleston
as administratrix, filed notice of motion on
the 8th of April, 1941, for the custody o f
the child . Mary McGhee, the grandmother ,
filed a petition on the 25th of April, 1941 ,
under the provisions of the Equal Guardian-
ship of Infants Act, asking for the custod y
of the child and that she be appointed her
guardian. Held, that it is for the welfare
of the child that Mrs. Eceleston should have
the custody for the reasons : (1) That the
grandmother is now 80 years of age and th e
child would be better off in the care of a
younger woman, as at that great age there
is the probability that she will not be able
to continue for long to properly supervise
the child, and changes in custody are not
good for her ; (2) that Mrs . Eceleston ha s
a better home for the child ; (3) that in a
private interview in the judge's Chamber s
the child said that while she liked her grand -
mother she would prefer to he with Mrs .
Eceleston . In re DOROTHY MARIAN MCGHEE .
	 411
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INJURY—Tripping on wire fencing—Whole-
sale premises—Contributory negli-
gence—Ultimate negligence—Find-
ings of jury. - - - 1
See NEGLIGENCE . 9 .

INSURANCE MONEY—Right to . - 455
See SALE OF Goons.

INTEREST— Claim for disallowed . - 422
See MECHANIC'S LIEN .

INTERPRETATION—Surrounding circum-
stances—Gift for "educational an d
religious objects"—Charitable gift
—Validity—Rule 765. - 536
See WILL.

JUDGE—Charge to jury—Jury's findings.
	 484
See NEGLIGENCE . 6.

JUDGMENT—Court of Appeal—Settlemen t
of — Costs — Jurisdiction -- R .S.B .C. 1936 .
Cap . 57, Sec. 28—B.C. Stats . 1938, Cap. 47,
Secs . 105 and 106 .] By the Oak Bay Act,
1910, Amendment Act, 1911, the city of Vic-
toria was obliged to supply water to th e
municipality of Oak Bay. By agreement
Oak Bay paid the city 7 i/2 cents per thous -
and gallons for the water supplied until it s
expiration on December 31st, 1937, when the
city sought to charge 12 .08 cents per thous -
and gallons . On complaint by Oak Ba y
under the Public Utilities Act, the Publi c
Utilities Commission, after hearing evidence,
fixed the rate at 6 .75 cents per thousan d
gallons . Under section 105 of the said Act
the city appealed to the Lieutenant-Governo r
in Council, and under section 106 of sai d
Act the Lieutenant-Governor in Counci l
referred the appeal to the Court of Appeal .
After argument the Court of Appeal held
that the Commission failed to take into
account certain items in making its esti-
mate, and the matter was referred back to
the Commission in order that it might var y
its findings by taking said items into con-
sideration. On the application of the cit y
to settle the judgment .—Held, that the
costs of the appeal be awarded to the suc-
cessful party, even assuming (though no t
deciding) that it is not an appeal fallin g
within section 28 of the Court of Appea l
Act . THE CORPORATION OF THE DISTRICT
OF OAK BAY V . TILE CORPORATION OF THE
CITY OF VICTORIA . (No . 2) .

	

-

	

415

2.—Debt recovered--Claim for interes t
disallowed .

	

-

	

-

	

-

	

-

	

422
See MECHANIC 'S LIEN .

JURISDICTION.

	

-

	

-

	

-

	

448
See HUSBAND AND WIFE: . 1 .

JURISDICTION—Continued.

2.

	

Costs.

	

-

	

-

	

415
See JUDGMENT . 1.

3.—Want of —Imposition of hard
labour.

	

-

	

-

	

-

	

-

	

184
See HABEAS CORPUS . 3 .

JURY—Findings of .

	

-

	

- 484, 1
See NEGLIGENCE. 6. 9 .

2.—Indictment for trial by—Election
for speedy trial—Attorney-General inter-
venes .	 241

See CRIMIINAL Low . 4.

3.—Sufficiency of charge to. - 382
See CRIMINAL LAW. 14 .

LANDS—On foreshore of Burrard Inlet —
Grant by Dominion Government—
Validity—Public harbours—Certifi-
cate of indefeasible title—Effect of .
	 433
See CONSTITUTIONAL LAW .

LEGISLATIVE AUTHORITY--Offences over
which Parliament has—War meas-
ures—Regulations by Governor i n
Council—Application of section 70 6
of the Criminal Code . 388
See CRIMINAL LAW . 19 .

LIEUTENANT-GOVERNOR IN COUNCI L
—Appeal to—Referred to Court
of Appeal. - - 345
See WATER.

LIMITATION OF ACTIONS — Shortening
time for bringing action . - 74
See STATUTE, CONSTRUCTION OF .

LOWER MAINLAND DAIRY PRODUCT S
BOARD—Orders of board—Provid-
ing for equalization of return t o
milk producers—Validity of orders .
	 103
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT. 1 .

MANDAMUS—Conviction by magistrate—
Appeal to County Court—Motion
to quash granted—Whether a hear-
ing and determination on the merits
—Motion under section 130 of th e
County Courts Act. - 273
See CRIMINAL LAW . 5 .

MANSLAUGHTER—Murder—Provoeation—
Evidence of—Sufficiency of charg e
to Jury—Criminal Code, See . 261 .
	 382
See CRIMINAL LAW . 14 .
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MANSLAUGHTER— Co n t( . i ed.

	

2.—Provocation

	

nee of — Not
adequately put to jury C n i,,,ieat Code, Sec .
261 .	 7

See CRIMINAI . LAv~-. 13 .

MARRIAGE— Child of—Custody—Right o f
access of guilty husband . - 253
See DIVORCE. 1 .

MECHANIC'S LIEN — Judgment—Debt re-
covered—Claim for interest disallowed -
R .S.B .C . 1936, Cap. 140 . Sec . 32 ; Cap . 170 ,
Sees . 20 and :22 .) In 1929 Parfitt Brother s
Limited entered into a contract with Vic-
toria Cold Storage & Terminal Warehous e
Company Limited for the construction of a
cold-storage plant on certain leasehold prem-
ises in Victoria held by the company . The
Quebec Savings and Trust Company, the pre-
decessor in interest of the defendant Porter ,
held a mortgage upon said leasehold interest
as trustee for the debenture-holders under a
debenture deed constituting a charge upo n
the Cold Storage Company's assets . The Cold
Storage Company having made default i n
payment of the balance due under the said
contract, Parfitt Brothers Limited brought
action to enforce a mechanic's lien in . respect
of work done and materials supplied in th e
erection of the plant. On the 15th of Novem-
ber, 1935, an order was made by LAMPMAN ,
Co . J. that the plaintiff was entitled to a
mechanic's lien for $27,503 .64 with costs ,
and on the 9th of , March, 1936, he made
another order giving the plaintiff liberty t o
apply for an order for the sale of the lease -
hold interest and holding that the defendant ,
the mortgagee, was not entitled to any
priority . Later Parfitt Brothers Limited
assigned the mechanic's lien and all thei r
interest to the present plaintiff Triangle
Storage Limited . On the 1st of May, 1941 ,
the plaintiff applied for an order for sale t o
satisfy the lien and that they be entitled to
add to the amount of the lien interest at
the rate of 5 per cent . on the amount of th e
lien . The application was granted . Held,
on appeal, varying the order of SHANDLEY ,
Co . J . (McDoNALn, J.A . dissenting), that
the order for sale to satisfy the lien b e
affirmed but as the contract does not provide '
for interest and the statute does not permi t
it. the claim for interest should be elim-
inated . TRIANGLE STORAGE LIMITED v .
PORTER.

	

-

	

-

	

-

	

422

MILK-WAGON—Horse drawn—Highway—
Attempting U turn in middle of
block—Collision—Costs . - 342
See AUTOMOBILE . 1 .

MORPHINE—In possession of—Accomplice
—Evidence of previous crimina l
acts — Admissibility — Substantial
wrong or miscarriage. - 444
See CRIMINAL LAw. 11.

MOVABI .FS .

	

-

	

-

	

178
See TESTATO R'S FAMILY MAINTEN -

ANCE ACT. 1 .

MURDER — Manslaughter — Provocation—
Evidence of—Not adequately put t o
jury—Criminal Code, Sec. 261 . 7
See CRIMINAL LAw . 13 .

2 .	 Manslaughter —Provocation—Evi -
dence of—Sufficiency of charge to jury
Criminal Code, Sec . 261 .

	

-

	

382
See CRIMINAL LAW. 14.

NATURAL PRODUCTS MARKETIN G
(BRITISH COLUMBIA) ACT — Order i n
council—"Scheme" to regulate marketing of
milk—Constitution of Lower Mainland
Dairy Products Board—Orders of board—
Providing for equalization of return to mil k
producers—Validity of orders — R .S .B .C .
1936, Cap . 165 .] Ender the provisions o f
the Natural Products Marketing (Britis h
Columbia) Act the Lieutenant-Governor i n
Council passed an order in council creating
a scheme to regulate the transportation ,
storage and marketing of milk within th e
lower Fraser Valley area, and constituted a
board known as the Lower Mainland Dair y
Products Board to administer the scheme .
and the defendants Williams, Barrow and
Kilby were made the members thereof. The
Milk Clearing House Limited was incor-
porated by the milk producers of the area
and the board designated the Clearing Hous e
as the "agency" through which the mil k
produced is to be marketed . The board
passed by-laws or orders which are compul-
sory upon the Clearing House, the producers .
the dealers and manufacturers within th e
area . In an action by certain producer s
against the said board, the Milk Clearing
House Limited and Williams, Barrow and
Kilby, they set out that there are two mar-
kets for milk, namely, the fluid-milk marke t
and the manufacturing market, that the
price for the fluid market is substantiall y
higher than the price paid for milk on th e
manufacturing market, that there is a large
excess of milk produced in said area ove r
and above the requirements for the flui d
market, that the purpose and intention o f
the orders of the said board are to provide
for equalization of returns to all the farmer s
producing milk for sale in said area, tha t
the orders were not made bona fide by th e
board but constituted a colourable attempt
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NATURAL PRODUCTS MARKETING
(BRITISH COLUMBIA) ACT—Continued .

to disguise the true purpose of the sai d
board which is to provide for the equaliza-
tion of returns to all farmers producin g
milk in said area, the effect of said order s
being to take from the producer supplying
the fluid market a portion of his real return s
and to contribute the same to other pro-
ducers for the purpose of equalization, an d
the so-called sales and resales by the agency
are colourable and the orders of the boar d
are ultra vires of the board . It was held on
the trial that the board by the orders in
question sought to accomplish indirectly
what the law had disclosed they could no t
do directly, and that the declarations and
injunctions as sought in the prayer of the
statement of claim should be granted . Held,
on appeal, affirming the decision of McDoN-
ALL), J . (MACDONALD, C .J.B.C . dissenting) ,
that under cover of a broad scheme to regu-
late the milk industry the appellant board
embarked upon a plan which in its reality
results in an indirect tax . The impugned
orders sought to conceal their true scope
and effect and were a colourable use of the
board's powers . The board attempted to d o
an illegal act under colour of a lawful
authority . TURNER'S DAIRY LIMITED at al .
v . LOWER MAINLAND DAIRY PRODUCTS BOARD

	

et al.	 103

	

2.	 Scheme to control marketing vege-
tables—Order of B .C. Coast Vegetable Mar-
keting Board—Transporting potatoes with -
out a licence—R .S .B .C. 1936, Cap. 165, Sec.
4 .] On the morning of the 5th of March ,
1941, the accused left his farm on Lulu
Island in his ear, and when near the corner
of Parker and Venables Streets, in the city
of Vancouver, he was stopped by two inspec-
tors of the B .C . Coast Vegetable Marketing
Board, who asked him to open the rea r
compartment of his ear, which was locked .
Accused stated he did not have the key t o
the lock, and it was decided that he with
the inspectors should go back to his far m
for the key . On reaching the farm the rea r
compartment of the car was opened and fiv e
sacks of potatoes were taken out . Tie was
convicted by the deputy police magistrat e
at Vancouver on a charge that he unlaw-
fully did transport potatoes without firs t
having obtained a licence to do so . On appeal
to the county court the conviction wa s
quashed . Held, on appeal, affirming the
decision of ELLIS, Co . J . (McDoNAa .n, J .A.
dissenting), that transportation implies th e
"taking up of persons or prole rty it som e
point and putting them down nt another."

NATURAL PRODUCTS MARKETING
(BRITISH COLUMBIA) ACT—Continued.

It is a proper conclusion that McMyn wa s
not "transporting" potatoes within the
meaning of the marketing scheme . Rex v.
Lee Sha Fong (1940), 55 B .C . 129 . distin-
guished . REx v. MCMYN .

	

-

	

- 475

NAVIGATION—Narrow channel—Rule o f
road—Meeting ships — Collision —
Articles 18 and 25. - 34
See ADMIRALTY LAW . 2.

NEGLIGENCE—Airways company--Carrie r
of passengers—Forced landing—
Special conditions limiting lia-
bility .

	

-

	

-

	

-

	

401
See CARRIER .

	

2 .	 Collision between cars — Girl on
bicycle injured—Cause of accident—Find-
ings of fact—Appeal .] On the 3rd of May,
1939, at about 10 .30 p .m ., the infant Dorothy
Jacobson was riding her bicycle southerly on
the Oliver-Osoyoos Highway . When a short
distance south of what is known as Bert
Hall's Corner, the defendant driving a truck
in the same direction overtook her, turned
to his left to pass her, and after passing he
then turned back to his right side . When
in the course of so turning back a Chevrolet
car driven by one Jory northerly struck th e
left rear end of the truck violently an d
swung the Chevrolet sharply to the left . I t
struck the girl, and carried her up th e
westerly bank of the road, causing her seri-
ous injuries. The road at this point has a
black-top surface eighteen feet wide with a
gravel surface three feet wide on each side.
The truck was not carrying clearance light s
as required by the Regulations under the
Motor-vehicle Act . It was held on the trial
that the evidence established that the negli-
gence which brought about the accident wa s
that of Jory, that lack of clearance light s
did not contribute to the accident, and th e
action was dismissed . Held, on appeal ,
affirming the decision of MANSON, J ., that
the appeal is in the main concerned with
facts and the usual principles applied there-
to. In view of the very pronounced findings
of fact in the Court below, this Court wil l
not interfere . Claridge v . British Columbia
Electric Railway Co. Ltd . (1940), 55 B .C.
462, applied . TMM ORSON V . HUNTLEY. 322

	

3.	 Contribntor,, araligenee—Ultimat e
negligenee—Rni 11 — !'edestrian on track
killed—Failure of pi ,/f ,l, iaa to get off the
track—Sole ear -of ,r, i,o 1 .1 On the 30th
of November, 1939, at ahent 1 o'clock in th e
afternoon . the deceased u~~nan was run into



INDEX .584

NEGLIGENCE— C ontinued.

and killed by a north bound passenger train
of the defendant about 750 feet north o f

Sunbury crossing . Just north of the cross-
ing there is a curve in the track to the right
that limits the vision of the track to about

220 feet . The train went around this curve
at about 38 miles per hour and the engineer
blew his whistle and rang his bell while o n

the curve . The engineer :saw the decease d
woman on the track and facing the trai n
when about 220 feet away. He immediately
put on the brakes but did not stop until the
rear ear was a ear length and one-half pas t
the point of impact . It was held on th e
trial that the engineer was negligent i n
operating the train at too great a rate of
speed under the circumstances, and that th e
deceased woman was negligent in not keep-
ing a proper look-out and not seeing an d
hearing what could be seen and heard at the
time and place of the accident, and the y
were equally guilty of negligence causin g

the accident. Held, on appeal, reversing th e
decision of FISHER, J., that assuming negli-
gence of both, namely, excessive speed of the
train and failure to look by deceased ,
deceased alone could have averted the acci-
dent. When each had, or should have had ,
a clear view of the other, the engineer could
only mitigate the force of the blow ; the
deceased, on the other hand, had time t o
avoid the accident, and having failed to d o
so was solely responsible . JACOBSON V. VAN-
COUVER VICTORIA AND EASTERN RAILWAY
AND NAVIGATION COMPANY .

	

-

	

207

4 . Goods stored on dock for shipmen t
—Destroyed by fire—"Accidentally begun "
—Spread of fire—Duty of warehouseman—
Onus of proof—Costs—P/ Geo. III . (Imp .) ,
Cap . 78. Sec. 86 .] The plaintiffs store d
1,588 cases of canned salmon on the dock of
the Canadian National Steamship Compan y
Limited in Vancouver, pending shipment .
While So stared the dock and contents wer e
destroyed by fire . In an action for damage s
against the owners and operators of th e
clock, it was held on the trial that as to th e
origin of the fire no evidence of negligence
had been adduced and no facts proved war -
ranting an inference of negligence, and th e
cause of the fire was incapable of bein g
traced. It was one which had "accidentally
begun" within the meaning of section 86 ,
14 Geo . III. ( Imp .) . Cap . 78, and the defend -
ants were not liable in respect of the com-
mencement of the fire, there being no proo f
of negligence in respeet of the construction
of the warehouse or its management or i n
the fact that it was not equipped with cer-

[VOL .

NEGLIGENCE—Continued.

tain means of fire-control which the plaint-
iffs contended should have been installed.
Held, on appeal, affirming the decision o f
MANSON, j., except as to costs (O'HAL-
LORAN, J .A . dissenting in part), that the
appeal should be dismissed . Per O'HAL-
LORAN, J .A . : The Fires Prevention (Metrop-
olis) Act, 1774, does not apply in this ease
of bailment. The respondent Canadian Na-
tional Steamship Company Limited in it s
capacity as warehouseman and wharfinge r
was a bailee of appellants' goods, and it
must follow, apart from special contract ,
that the onus was on the bailee to prove it
did take that care of the appellants' goods
prescribed in Brabant d- Co . v. King, [1895 ]
A .C. 632, at p . 640 . This onus has not been
discharged, and the appeal should be allowed
as against the Canadian National Steamshi p
Company Limited. Held, further, as to the
costs, that the adjudication thereon cannot
be severed from the main judgment an d
therefore taxation will proceed on the basi s
of the existing tariff at the time the mai n
judgment was pronounced . DES BRISAY et
al . V . CANADIAN GOVERNMENT MERCHANT
MARINE LIMITED AND CANADIAN NATIONAL
STEAMSHIP COMPANY LIMITED. - 161

	

5 .	 Highway—Horse drawn milk-wagon
—Attempting U turn in middle of block
Collision .
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342
See AUTOMOBILE . 1 .

6 . Nuisance — Forest fire — Sparks
from locomotive—Failure to take reasonable
care—Operating under hazardous condition s
—Failure to prevent fire escaping—Judge' s
charge—Jury's findings—R .S.B .C. 1936, Cap.
56, Sec. 60 .] On the 5th of July, 1938 ,
shortly after 4 o'clock in the afternoon, a
fire started on the defendant's logging prem-
ises between Boot Lake and Gosling Lake ,
and about four miles north of Campbel l
Lake . It was about 50 yards east of a log-
ging-railway of the defendant company an d
close to a large cold-deck (pile of logs) of
said company. The fire spread rapidly
southerly and easterly . Gosling Lake was
about one-quarter of a mile to the east and
the fire jumped the lake (luring the night
and spread easterly and southerly on th e
east side of the lake The fire spreading
south was stopped and the fire on the eas t
side of Gosling Lake stopped spreading o n
the 7th of July but spot fires remaine d
smouldering, and on the 13th of July a
strong wind sprang up and the fire east of
Gosling Lake spread rapidly in a south -
easterly direction, jumped the east end o f
Campbell Lake and spread to the plaintiff's
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timber limits to the south of the lake, caus-
ing great loss and damage. Prior and u p
to the starting of the fire the defendant
company was carrying on logging operation s
in the vicinity of the place where the fire
broke out, and at about 2 .30 on the after -
noon of the 5th of July an oil-burning loco -
motive of the defendant on the logging-rail-
way passed the spot where the fire started.
For several weeks prior to the fire the
weather was excessively dry and hot, an d
the timber, undergrowth and forest products,
whether growing or cut upon the lands wer e
in a highly inflammable condition . A large
number of the defendant's employees fough t
the fire, and on the 7th of July when th e
fire appeared to be under control and th e
spread of the fire had ceased, the men wen t
back to their logging operations . In an
action for damages the plaintiff claimed th e
fire originated through the defendant's neg-
ligence, in that there was failure to take
reasonable care and that it was negligen t
in operating under the highly inflammabl e
conditions prevailing at the time, constitut-
ing a nuisance, and further that the fire
having started it did not make reasonable
efforts to prevent its escaping . The jury
answered questions and found that the fir e
started by reason of logging operation s
owing to the negligence of defendant i n
using steam equipment in the woods unde r
extremely hazardous conditions without
extraordinary precautions being taken . That
the fire escaped owing to the negligence of
the defendant in not bringing all availabl e
men and equipment to the scene of the fire
on July 5th and 6th, 1938 . That the fire
spread to the plaintiff's property owing t o
the negligence of the defendant in sending
men back to work and failing to take ade-
quate precautions against the possibility o f
the wind springing up and spreading the
existing spot fires, and that the operation s
carried on prior and subsequent to July 5t h
constituted a nuisance and continuing
nuisance . The registrar assessed the dam -
ages at $92,594 .54, and judgment was en-
tered for said amount. Held, on appeal ,
affirming the decision of MORRISON, C.J .S .C.

SLOAN, J .A. dissenting), that there wa s
sufficient evidence to justify the jury's
answers and in lam they connote liability .
There was no misdirection or non-direction
so prejudicial to the defendant as to war-
rant a new trial and the judgment must
stand . Per Sroax, J .A. : There was mis-
direction by the learned trial judge wherei n
he in error, instructed the jury upon the rul e
. ,es ipso loquitnr . " That the rule has no
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application herein is conceded. The erro-
neous passage in question was substantial i n
effect and "dominated the reasoning upo n
which that portion of the charge wa s
founded." Once substantial misdirection i s
demonstrated the prima facie presumption
is that it resulted in a substantial wrong or
miscarriage of justice . The onus is then o n
the respondent to make it clear that th e
misdirection did not affect the result—a
burden which the respondent did not dis-
charge . The fact that counsel for the appel-
lant took no objection below does not deba r
him, under the circumstances, from raising
the objection to the charge in this Court .
The function of an appellate Court to deter-
mine the law cannot be sterilized by agree-
ment thereon by counsel below, either express
or implied from conduct . ELK RIVER Trr -
BER COMPANY LIMITED V . BLOEDEL, STEWAR T
& WELCH LIMITED .

	

-

	

484

	

7.	 Of driver of automobile—Statutory
liability of owner—"Consent express or
implied" to driver's possession — Drive r
acquires car through false representation .
	 460

See AuTOnronn.E. 2 .

	

8.	 Parent — Dangerous w e a p o n—
Spring-gun left in unlocked cupboard—
Child warned not to use gun in parents '
absence—Child shoots at and injures plaint-
iff—Damages .] The defendant purchased a
spring-gun for the amusement of his two
boys, ten and eleven years of age . The gun
contained a magazine that carried many smal l
pellets of lead . To prepare the gun for fir-
ing, a lever is pulled and this places one
pellet in the barrel in front of the spring.
A target could be hit with the gun at a
distance of 40 feet . The defendant gave the
boys specific instructions not to use the gu n
except in the presence of himself or hi s
wife . Shortly after the noon hour on the
24th of August, 1939, the defendant an d
his wife went to town and left the two
boys and a small girl in charge of the
plaintiff, a girl twenty years of age who wa s
employed as a domestic servant . Before
leaving, the defendant put the gun in an
unlocked cupboard in the kitchen . The gun
was not loaded, but it contained pellets in
the magazine . Shortly after, the older boy
took the gun from the cupboard and he and
his brother were shooting at a target . Ai
this time the plaintiff with the little gir l
was going out at the back of the house whe n
the boy called to her, and as she turned he r
head the gun want off and the pellet hit he r
on the left eye . She lost the sight of her
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eye . She recovered judgment in an action

for damages. Held, on appeal, affirmin g
the decision of MCDoNALD, J . (MACDONALD,
C .J .S .C . dissenting), that the appellant
must be found liable for the girl's injuries ,
as he permitted a dangerous thing to come
into the hands of an immature boy withou t
control under circumstances in which he
should have anticipated that harm migh t
be done to the girl or other third party .
The boy's negligent use of the gun in hi s
absence was within the risk the fathe r
should have anticipated, and he did not take
reasonable precautions to avoid that risk.
EWARDS AND EDWARDS V . SMITH. - 53

9.—Wholesale premises—Wire fencing
put on floor of passageway—Customer trips
on wire fencing—Injury—Contributory neg-
ligence—Ultimate negligence —Findings o f
jury .] At about 11 o'clock in the morning,

Mr . and Mrs . James entered the door on the

west side of the defendant's warehouse,
walked along a passage at the side of the
shipping-room about twenty paces, then
turned on to a passage going south to an
elevator, where they went up to another

floor to do their business. When they were
upstairs employees of the defendant laid
some wire fencing along said passageway
going east and west, to cut up a portion for

a customer . Shortly after, Mrs . James came
downstairs and proceeded along the passage,
going north Until she reached the east an d
west passage, where she tripped over the
wire fencing and was severely injured. In

an action for damages the jury, in answerin g
questions, found Mrs . James and the defend -
ant company were both guilty of negligence,
and that they were both guilty of ultimate
negligence. They then assessed the dam -
ages and decided that each party shoul d
contribute to the accident in equal degrees,
and judgment was entered accordingly.

Held, on appeal . reversing the decision of

MORRISON, C.J.S .C . (MCQUARRIE, J .A . dis-
senting), that these answers are contradic-
tory and cannot be reconciled nor can an y
legal effect be given them. The judgment
below must be set aside and a new trial

ordered . JAMES AND JAMES V. MCLENNAN ,

	

MCFEEI.Y & PRIOR, LIMITED .

	

-

	

-

	

1

NON-SUPPORT — Husband and wife —
Divorce—Child under sixteen year s
of age—"Destitute and necessitou s
circumstances"—Wife and child o n
relief—Criminal Code, Sec . 242 ,
Subset. 3 ( b ) . - - 309
See CRIMINAL LAW. 10 .

NUISANCE.

	

-

	

-
See NEGLIGENCE . 6 .

ONUS OF PROOF .

	

-

	

-

	

161
See NEGLIGENCE. 4 .

OPIUM—Charge of being in possession of—
Accused's hand forced on box con-
taining opium — "Possession"—In-
terpretation . - - 397
See CRIMINAL LAW. 2 .

	

2 .	 Offering to sell—Evidence. - 15 1
See CRIMINAL LAW. 15.

OPIUM AND NARCOTIC DRUG ACT,
1929, THE—Charge under section
4 of—Accused tried summarily—
Charge dismissed—Right of appeal .
	 300
See CRIMINAL LAW. 3 .

	

2.	 Possession of poppies—No evidenc e
of proclamation of 1938 amendment to Ac t
—Motion for discharge of accused refuse d
—Case reopened—Evidence of proclamation
allowed in—Appeal .

	

-

	

-

	

282
See CRIMINAL LAW. 17 .

ORDER IN COUNCIL—"Scheme" to regu-
late marketing of milk—Constitu-
tion of Lower Mainland Dairy
Products Board—Orders of board —
Providing for equalization of return
to milk producers—Validity o f
orders .

	

-

	

-

	

-

	

103
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT. 1 .

ORDERS—Validity of .

	

-

	

-

	

103
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT. I .

PARENT—Dangerous weapon—Spring-gu n
left in unlocked cupboard—Chil d
warned not to use gun in parents'
absence—Child shoots at and in-
jures plaintiff—Damages. - 53
See NEGLIGENCE. 8 .

PARENTS—Action by — Time at whic h
action can be brought by relatives
of deceased—Probate Rule 35—
R .S .B .C . 1936, ('ap . 93, Sec. 4 . Sub -
secs . (1) and (2) . - 204
See FAM FLIES ' COMPENSATIO N

ACT . 2 .

PAYEE—Changing name of after acceptance
of bill of exchange—Materiality—
Forbearance to sue—Consideration .

372
See BILL OF EXCHANGE .
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PEDESTRIAN —Killed on railway track —
Failure of pedestrian to get off the
track—Sole cause of accident . 207
See NEGLIGENCE . 3 .

PETITION—By husband—Will—Husband's
contribution to estate .

	

-

	

532
See TESTATOR' S FAMILY MAINTEN -

ANCE ACT. 3 .

2.--No specific claim in for relief—
Omission fatal. - - 178
See TESTATOR' S FAMILY MAINTEN -

ANCE ACT. 1 .

3.	 Service of .

	

-

	

-

	

-

	

465
See TESTATOR' S FAMILY MAINTEN-

ANCE ACT. 2 .

POLICE OFFICER—Man molesting children
—Children identify man to officer—Runs
when ordered to stop—Second of two shot s
hits fugitive—Dies as result of shooting—
Damages—R.S .1S.C . 1936, Cap . 5, Sec . 71 (2) ;
Cap . 93, Secs. 3 and 6 .] The defendant, whe n
patrolling, received a call from the police
station that a man was molesting young
girls . He picked up the complainant, he r
daughter and another small girl and pro-
ceeded to look for the man . On reachin g
27th Avenue they saw a man walking west-
erly, whom the two girls positively identifie d
as the man. On seeing the police car, the
man turned into a lane where he was fol-
lowed by defendant in his car . When ten feet
away the defendant ordered him to stop bu t
he started to run . Defendant then fired a
shot in the air but he continued to run .
Defendant got out of his ear and followed ,
and when about 50 feet away fired a second
shot . He stumbled when shooting and unin-
tentionally hit the man. He was operate d
on but died about two weeks later . In an
action for damages by the deceased's daugh-
ter :—Held, that the death of deceased wa s
the result of the wound, and that the defend -
ant used a type or threat of force which
was not justified in the circumstances, and
damages were assessed at $750 under th e
Families' Compensation Act, and $750 under
the Administration Act . CRETZI? V . LINES .

POPPIES—Possession of—The Opium and
Narcotic Drug Act, 1929 . - 282
See CRIMINAL LAw . 17 .

POSSESSION—Of morphine—Accomplice—
Evidence of previous criminal acts
—Admissibility—Substantial wron g
or miscarriage. - - 444
See CRIMINAL LAW. 11 .

POSSESSION—Continued .

	

2.	 Of poppies—The Opium and Nar -

	

cotic Drug Act, 1929 .

	

-

	

-

	

282
See CRIMINAL LAW. 17 .

	

3.	 Presumption from—Breaking and
enterng—Evidence—Sufficiency of . - 186

See CRIMINAL LAW. 1 .

	

4 .

	

Recent .

	

-

	

-

	

232
See CRIMINAL LAw. 9 .

5.—Tenant in—Disorderly house —
Agent of landlord—Duty to terminate ten:

	

ancy .

	

-

	

-

	

22 8
See CRIMINAL LAW . 8 .

POTATOES — Transporting without a
licence .

	

-

	

-

	

-

	

475
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT . 2 .

PRACTICE— Attachment of debts—Servic e
of garnishee order—Weekly salary not yet
due—"Due or accruing due"—R .S .B .C. 1936 ,
Cap . 17, Sec . 3 .] A judgment debtor wa s
employed on a weekly salary . His work for
one week ceased at 4.30 p .m . on Thursday ,
the 5th of December, 1940, but he was no t
entitled to payment of his weekly salary
until Friday, the 6th of December, thi s
arrangement for payment being part of th e
terms of his employment. A garnishing
order was served on the judgment debtor's
employer on Thursday, the 5th of December ,
1940, at 4 o'clock in the afternoon . An
application by the judgment debtor to set
aside the garnishing order was dismissed .
Held, on appeal, reversing the decision of
LENNOX, Co. J ., that the test to be applie d
is whether or not the judgment debtor him -
self could have brought action against th e
garnishee for the money in question at th e
moment when the attaching order was served.
On the evidence no such action could hav e
been successfully brought . QUERCETTI V .
TRANQUILLI.

	

-

	

-

	

-

	

-

	

481

2.—C o s t s— Taxation — Examinin g
proofs of print of appeal books—Appendi x
N, tariff items 38 and 39 .] On the taxation
of the respondent's costs of the appeal th e
registrar allowed $948 .90 for examinin g
proofs of print of appeal books at 10 cent s
per folio under tariff item 38 (b) (1) o,
Appendix N of the Rules of Court. Held, on
appeal, that tariff item 38, as far as appea l
books are concerned, is exclusively for the
benefit of the party preparing the appea l
books . The fact that the respondent wa s
given a copy of the proof and actually
checked it does not affect the situation a s
far as party and party costs are concerned.
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Respondent only has recourse in this con-
nection to tariff item 39 . The item in ques-
tion is disallowed . ELK RIVER TIMBER COM-
PANY LIMITED V . BLOEDEL, STEWART & WELC H
LIMITED.

	

-

	

-

	

-

	

-

	

530

3.—Discovery—Examination for—Par-
ties—Examination confined to issues in
which defendant examined is irvvolved—Rule
370c .] The plaintiff brought action for dam -
ages resulting from a collision between an
automobile in which she was a passenge r
and a car she alleged was driven by th e
defendant William McCulloch and owned by
his father Hugh McCulloch. At the time o f
the accident William McCulloch told the
policeman who was present that he was
driving the car, when in fact one Ina Mc-
kenzie was driving, he taking the blame i n
order to protect her . She was not a party
to the action. On the examination of Wil-
liam McCulloch for discovery, counsel for
the plaintiff sought to put questions as t o
whether Hugh McCulloch knew that Ina
McKenzie had driven the car on previou s
occasions or that he had given any instruc-
tions regarding her being permitted to drive.
On refusing to answer, an order was made
that he should answer the questions . Held,
on appeal, reversing the decision of MoR-
RISON, C.J.S .C ., that discovery is limited to
relevant issues between the applicant an d
the party examined, and does not extend t o
issues relevant only between the applican t
and other parties. The questions on th e
pleadings as they stand are irrelevant to the
issue and the questions should not be allowed .
Whieldon v . Morrison (1934), 48 B .C . 492,
applied. NOLAN V. MCCULLOCH AND Mc-
CULLOCH .

	

-

	

-

	

-

	

-

	

420

	

4.	 Examination of petitioner for dis -
covery.

	

	 559
See DIVORCE . 3 .

	

5.	 Evidence taken on commission at
instance of defendant—Plaintiff not repre-
sented on taking of evidence—Application b y
plaintiff to open commission—Granted with
leave to make copy thereof .] At the instance
of the defendant, the evidence of one Levin
was taken under commission in the city o f
New York, U .S .A. The plaintiff was not
represented by counsel upon the taking o f
the evidence of Levin, and no clause wa s
included in the order directing the commis-
sion authorizing the plaintiff to appear b y
herself or counsel upon the taking of th e
evidence. On the application of the plaintiff
for an order directing the district registra r
at New Westminster to open the commis -

PRACTICE—Continued.

sion :—Held, that the plaintiff is entitled t o
have the commission opened and to make a
copy of the evidence . WESSELS V. WESSELS .

-

	

-

	

-

	

-

	

239

	

6.	 Order for reference—Order confirm -
ing registrar's certificate and for costs o f
reference on solicitor and client basis—Taxa-
tion—Fees of junior counsel disallowed—
Discretion of taxing officer—Said fees re -
stored on review—Order LXV., rr. 8 and
27 (41)-Appeal .] By an order of the Chie f
Justice of the Supreme Court, confirming
the deputy district registrar's certificate o n
a reference it was ordered that the costs o f
the reference be taxed on a solicitor and
client basis. On the taxation, the taxing
officer disallowed the fees of junior counse l
for the petitioner on the reference . On
review by the Chief Justice, these fees were
restored . Held, on appeal, reversing th e
decision of MORRISON, C .J.S.C ., that the rule
that a judge should not override a registrar
except on a matter of principle, has never
been due to any jurisdictional restriction ;
it is simply a rule of policy and good sense
adopted because registrars can go into
details better than can judges, and the appea l
should be allowed . FROST v . FROST. - 30

PROBATE—Application for—Erasures, ob-
literations and interlineations in
will—Not initialled by witnesses—
Whether made before execution —
Evidence .

	

-

	

-

	

-

	

406
See WILL. 1.

PROCLAMATION—Evidence of allowed in
—The Opium and Narcotic Drug
Act, 1929—Possession of poppies —
Crown's case closed—No evidence
of proclamation of 1938 amendment
to Act—Motion for discharge of
accused refused—Case reopened .

-

	

-

	

-

	

-

	

282
See CRIMINAL LAw. 17.

PROMISSORY NOTE—Compromise of lia-
bility. - - - 372
See BILL of EXCHANGE .

	

PROOF—Burden of .

	

-

	

-

	

193
See HABEAS CORPUS. 2.

PROVOCATION—Evidence of — Not ade-
quately put to jury—Murder —
Manslaughter—Criminal Code, See .
261 .

	

-

	

-

	

-

	

-

	

7
See CRIMINAL LAW. 13 .

	

2 .	 Evidence of—Sufficiency of charge
to jury—Criminal Code . Sec. 261. - 382

See CRIMINAL. LAW . 14 .
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PUBLIC HARBOURS—Lands on foreshore
of Burrard Inlet—Grant by Domin-
ion Government—Validity—Certifi-
cate of indefeasible title—Effect of.
	 433
See CONSTITUTIONAL LAW.

PUBLIC UTILITIES COMMISSION—Com-
plaint to—Disputes as to water-
rates—Rate fixed—Appeal to Lieu-
tenant-Governor in Council—Re-
ferred to Court of Appeal—B .C .
Stats . 1911, Cap . 71 ; 1938, Cap . 47 ,
Secs . 105 and 106. - 345
See WATER.

PURCHASER—Goods insured by—Sale of
goods set aside as fraudulent—
Goods left in purchaser' s possession
pending sale—Destroyed by fire—
Right to insurance money . - 455
See SALE OF GOODS .

RAILWAY—Pedestrian on track killed —
Failure of pedestrian to get off the
track—Sole cause of accident . 207
See NEGLIGENCE. 3 .

REASONABLE CARE—Failure to take—
Forest fire—Sparks from locomotive
—Operating under hazardous con-
ditions—Failure to prevent fire
escaping .

	

-

	

-

	

-

	

484
See NEGLIGENCE . 6.

	

RECENT POSSESSION. - -

	

232
See CRIMINAL LAw. 9.

REFERENCE—Orde r for—Order confirming
registrar's certificate and for costs
of reference on solicitor and client
basis — Taxation — Fees of junio r
counsel disallowed—Discretion of
taxing officer—Said fees restored on
review—Order LXV ., rr . 8 and 2 7
(41) —Appeal. - - 30

See PRACTICE . 6 .

REGISTRAR'S ORDER — Appeal — Suffi-
ciency of affidavit in support of
application. - - 441
See GARNISHEE .

REGULATIONS—By Governor in Council—
War measures. - - 388
See CRIMINAL LAW . 19 .

RESIDUE OF ESTATE—Disposition of—
Vesting .

	

-

	

-

	

-

	

469
See WILL. 2.

RIGHT OF ACCESS—Of guilty husband —
Child of marriage 	 Custody. 253
See DIVORCE . 1 .

RULES AND ORDERS—Probate Rule 35 .
	 204
See FAMILIES ' COMPENSATIO N

ACT . 2 .

	

2.

	

Supreme Court Order L k t' . ,
and 27 (41) .

	

-

	

-

	

-
See PRACTICE . 6 .

	

3.	 Supreme Court Order LX T: A, r . 1
(a) and (e) .

	

-

	

-

	

-

	

-

	

448
See HUSBAND AND WIFE . 1 .

	

4 .	 Supreme Court Rule 130. - 465
See TESTATOR ' S FAMILY MAINTEN -
ANCE ACT. 2 .

Supreme Court Rules 281, 282 and
-

	

-

	

-

	

-

	

8 1
See COMPANY LAW.

6.—Supreme Court Rule 370c. - 420
See PRACTICE. 3 .

7.—Supreme Court Rules 370r and
370c

	

198
See WILL . 6.

8.—Supreme Court Rule 765. - 536
See WILL 4 .

SALE OF GOODS—Goods insured by pur-
chaser—Sale of goods set aside as fraudulent
—Goods left in purchaser's possession pend-
ing sale—Goods destroyed by fire—Right to
insurance money .] Mah F. Gore acquired
title to certain goods and machinery by bil l
of sale from Paramount Knitting Mills an d
placed thereon a policy of fire insurance .
Later one Bellhouse suing on his own behal f
and on behalf of all other creditors of Para -
mount Knitting Mills. obtained judgment
setting aside the transfer to Gore as having
been fraudulent . An order was then mad e
that subject to a prior interest of Gore in
the amount of $1,686 .79, the goods in ques-
tion, pending sale, should be taken by Gore
to a certain premises and kept there for all
parties interested . Shortly after the remova l
the premises and goods were burned, an d
the insurance moneys were paid over to Gore.
An order was then made compelling Gore to
disclose on discovery the amount of insur-
ance moneys received, and to account for th e
surplus of such moneys over and above hi s
own prior claim . Held, on appeal, reversing
the decision of FISHER . J ., that at the time
the insurance was effected there was no con-
tractual or fiduciary relation between th e
respondent and appellant, nor did the appel-
lant insure as the fermi . ;went, or for hi s
benefit, or intend O n ,n>nrr any interest
regarded as belonging to the respondent.
BELLHOUSE V . MAIL F. LORE .

	

-

	

455

8
30

5.
2 83 .
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SALVAGE SERVICES —Extinguishing fir e
on ship—Apportionment . - 42
See ADMIRALTY LAw. 3 .

SCHEME—To control marketing vegetable s
—Order of B .C . Coast Vegetabl e
Marketing Board —Transporting
potatoes without a licence . 475
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT . 2.

2. To regulate marketing of milk—
Order in council—Constitution of Lower
Mainland Dairy Products Board—Orders of
board—Providing for equalization of return
to milk producers—Validity of orders . 103

See NATURAL PRODUCTS MARKETIN G
(BRITISH COLUMBIA) ACT . 1 .

SECURITY FOR COSTS—Plaintiff a com-
pany—Right of defendant to secur-
ity under section 256 of the Com-
panies Act. - - 399
See COSTS . 3 .

SEDUCTION — Conviction — Bail pending
appeal .

	

-

	

-

	

-

	

378
See CRIMINAL LAw. 16 .

SERVICE— Of garnishee order—Attachment
of debts — Weekly salary not ye t
due—"Due or accruing due ." 481
See PRACTICE. 1.

SHAREHOLDERS—Action by—Request for
company to bring action—Refusa l
—Sufficiency—Point of law—Rules
281, 282 and 283. - - 81
See COMPANY LAW .

SPECIAL CONDITIONS—Limiting liability
—Airways company — Carrier o f
passengers — Negligence — Force d
landing .

	

-

	

-

	

-

	

401
See CARRIER .

SPECIFIC PERFORMANCE — Action for .
-

	

-

	

-

	

-

	

219
See CONTRACT . 3.

SPECIFICATIONS—Construction of hanga r
—Order for quantity of "spli t
rings"—Whether compliance with .
	 316
See CONTRACT. 1 .

SPEEDY TRIAL—Election for—Attorney -
General intervenes—Indictment fo r
trial by jury—Criminal Code, See .
825, Subsee . 5—Conviction—Appeal .
	 241
See CRla IxXL LAW . 4 .

STATUTE, CONSTRUCTION OF--Li,nita-
tion of actions—Shortening time for bring-
ing action—Hospital Act, R .S .B .C. 1936,
Cap . 121, Sec. 31 .] The plaintiff was born
in the defendant hospital on the 28th of Sep-
tember, 1917 . On the next day she suffered
injury, her right side, right breast and right
arm being severely burned and causing per-
manent sears owing to the alleged negligence
of a nurse employed in the hospital . She
brought this action for damages on the 17th
of August, 1939, being within one year after
she came of age . The defendant pleaded ,
inter alia, that the action was barred by
section 31 of the Hospital Act . On the poin t
of law being heard, it was held that said
section 31 of the Hospital Act was retro-
spective and barred the plaintiff's claim .
Held, on appeal, reversing the decision of
MURPHY, J . (MACDONALD, C .J .B .C . dissent-
ing), that unless the language used plainly
manifests in express terms or by clear impli -
cation a contrary intention—(a) A statute
divesting vested rights is to be construed as
prospective . (b) A statute, merely proced-
ural, is to be construed as retrospective .
(c) A statute which, while procedural in it s
character, affects vested rights adversely is
to be construed as prospective. Said section
31 falls within either (a) or (c) but is not
within (b) . The language in which it i s
couched does not plainly manifest an inten-
tion that the section is to be applied retro-
spectively . DIXIE v. ROYAL COLOMBIA N
HOSPITAL .

	

-

	

-

	

-

	

-

	

74

STATUTES—14 Geo . III (Imp .), Cap . 78 ,

	

See . 86 .

	

-

	

-

	

-

	

161
See NEGLIGENCE . 4 .

30 & 31 Viet ., Cap . 3, Sec . 108 .

	

-

	

433
See CONSTITUTIONAL LAW .

B.C . Stats, 1911, Cap. 71 .

	

-

	

345
See WATER.

B .C . Stats, 1938, Cap . 47, Secs. 105 and 106 .
-

	

-

	

-

	

-

	

415, 345
See JUDGMENT. 1 .

WATER .

B .C . Stats, 1939, Cap . 63 .

	

-

	

399
See COSTS . 3 .

Can. Stats . 1929, Cap . 49, Sec. 4. - 300
See CRIMINAL LAW . 3 .

Can . Stats . 1929, Cap . 49, Sec . 4 (f) . 15 1
See CRIMINAL LAw . 15 .

Can . Stats . 1929, Cap . 49, Sees . 4 (1) (d )

	

and 17 .

	

-

	

-

	

-

	

397
See CRIMINAL. LAw . 2 .

Can . Stats . 1938 . Cap . 53, Sees . 25 and 33 .
	 401
See CARRIER.
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Criminal Code, See . 5, Subset. 2. - 397
See CRIMINAL LAW. 2.

Criminal Code, Sec. 229, Subsec. 5 . - 228
See CRIMINAL LAW. 8.

Criminal Code, See. 235, Subsee. 1 (h) . 66
See CRIMINAL LAW. 12 .

Criminal Code, See . 242. Subsec. 3 (b) . 309
See CRIMINAL LAW. 10.

Criminal Code, Sec. 261 .

	

-

	

7, 382
See CRIMINAL LAW. 13, 14.

Criminal Code, Sec. 285 .

	

-

	

273
See CRIMINAL LAW . 5

Criminal Code, See. 460 .

	

-

	

-

	

186
See CRIMINAL LAW. 1 .

Criminal Code, See . 706. - 301, 388
See CRIMINAL LAW. 18, 19 .

Criminal Code, See . 825, Subsee . 5 . - 241
See CRIMINAL LAW. 4 .

Criminal Code, See. 1014, Subsec. 2. - 444
See CRIMINAL LAW. 11 .

R .S .B .C . 1924, Cap . 254, See . 4 (a) .
-

	

-

	

-

	

-

	

45, 328
See TAXATION. 3 .

R .S .B .C . 1936, Cap . 5, See . 71 (2) . - 214
See POLICE OFFICER .

R .S .B .C. 1936, Cap . 17, See. 3 .

	

-

	

481
See PRACTICE . 1 .

R .S .B .C. 1936, Cap . 17, Sees . 3 and 6 .
	 441
See GARNISHEE .

R .S .B .C. 1936, Cap . 42, See . 256. - 399
See COSTS . 3 .

342

R .S.B.C . 1936, Cap . 56, See. 60 .

	

-

	

484
See NEGLIGENCE. 6 .

R .S .B .C . 1936 . Cap . 57, Sec. 28 .

	

-

	

415
See JUDGMENT. 1 .

R .S .B .C . 1936, Cap . 58, See. 130 .

	

-

	

273
See CRIMINAL LAW. 5 .

R .S .B .C . 1936, Cap . 76, See . 20.

	

-

	

253
See Div otter .
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R .S .B .C . 1936, Cap . 93, Secs . 3 and 6 . 214
See POLICE OFFICER.

R .S .B .C . 1936, Cap . 93, Sec. 4, Subsets . (1 )
and (2) .

	

-

	

-

	

-

	

204
See FAMILIES' COMPENSATIO N

ACT. 2 .

R.S .B .C . 1936, Cap. 112, Sees . 6, 14 and 15 .
	 411
See INFANT.

R.S .B .C . 1936, Cap . 112, Secs . 12 and 13 .
-

	

-

	

-

	

-

	

253
See DIVORCE. 1 .

R.S .B .C . 1936, Cap. 121, Sec . 31 .

	

-

	

74
See STATUTE, CONSTRUCTION OF .

R .S .B .C . 1936, Cap . 140 .

	

-

	

-

	

433
See CONSTITUTIONAL LAW .

R.S .B .C . 1936, Cap. 140, Sec. 32. - 422
See MECHANIC 'S LIEN .

R .S .B .C . 1936, Cap . 165 .

	

-

	

-

	

103
See NATURAL PRODUCTS MARKETING

(BRITISH COLUMBIA) ACT . 1 .

R .S .B .C . 1936, Cap . 165, See. 4 .

	

-

	

475
See NATURAL PRODUCTS MARKETIN G

(BRITISH COLUMBIA) ACT. 2 .

R .S .B .C . 1936, Cap. 170, Sees . 20 and 22 .
	 422
See MECHANIC'S LIEN .

R .S .B .C . 1936, Cap . 195, See . 74A. - 460
See AUTOMOBILE . 2 .

R .S .B .C . 1936, Cap. 280, See. 3 (a) .
-

	

-

	

-

	

-

	

45, 328
See TAXATION . 3 .

R .S .B .C . 1936, Cap . 285 . 178, 465, 532
See TESTATOR ' S FAMILY MAINTEN-

ANCE ACT . 1, 2, 3 .

R .S .B .C . 1936, Cap. 30S .

	

-

	

-

	

406
See WILL.

R .S .B .C . 1936 . Cap . 308, See. 7 .

	

-

	

271
See WILL. 3 .

R .S .C . 1927, Cap. 206, See . 3 .

	

-

	

388
See CRIMINAL LAW. 19.

STOCK—Option to purchase—First pay -
ment tendered and refused—Actio n
for specific performance — Alterna -
tive claim for damages . - 219
See CONTRACT . 3 .

TAXATION — Appeal —appendix N—Di(li-
cult points of law i n v o 1 v e d—
Column 3. - 102
See COSTS . 5 .

R.S .B .C . 1936, Cap . 52.
See AUTOMOBILE .



592

	

INDEX.

	

[VOL.
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2.—Costs—Examining proofs of prin t
of appeal books—Appendix X, tariff items
38 and 39 .

	

-

	

-

	

-

	

-

	

530
See PRACTICE. 2.

3.	 Income--Company not resident in
the Province—Income alleged to be earned
within the Province — Liability — R .S .B.C .
1924, Cap. 254, Sec. 4 (a)—R.S.B.C . 1936 ,
Cap . 280, Sec. 3 (a) .] The Firestone Tire &
Rubber Company of Canada Limited, Hamil-
ton, Ontario, manufacturers of pneumati c
passenger and truck type casings and tubes,
solid tires, tire accessories, repair material s
and repair equipment, entered into a con -
tract in 1924 with MacKenzie, White &
Dunsmuir Ltd . (referred to as the distribu-
tor), an incorporated company carrying on
a wholesale business in the city of Vancou-
ver, whereby the distributor had the exclu-
sive right to sell Firestone products in a
large portion of the Province . The contract
makes a distinction between accessories ,
repair material and repair equipment on th e
one hand and casings, tubes and solid tires
on the other. The latter class are referred
to as "inventoried goods ." The first-men-
tioned class are paid for at once, and it is
conceded that profits made by the Firestone
Company from these sales are not taxable
as income earned in British Columbia. As
to the "inventoried goods," the distributo r
sends what is called a specification to the
Firestone Company, setting out the inven-
toried goods which the distributor wishes to
have shipped to it. When the goods ar e
shipped the Firestone Company sends th e
distributor an invoice, but the price of th e
goods is not shown in it. The distributor i s
not obliged to pay for the specific goods
covered by the invoice on a definite date
from the time of shipment, but the contrac t
states the event, the happening of which
will fix the date on which they must be paid
for . That event is the disappearance of th e
goods from the inventory . The Fireston e
Company fixes the price of the inventorie d
goods from time to time, and although ther e
is a fixed price in force at the time when the
specific goods are shipped, it is not neces-
sarily the price which the distributor mus t
pay for them. The distributor is under
covenant to cause the happening of the even t
as speedily as possible in the territory
assigned to it. The distributor must ware -
house the goods, and as long as they remai n
in its warehouse such goods are at the risk
of the distributor . but the right to owner-
ship remains in the Firestone Company
until sold or otherwise disposed of by th e
distributor. The distributor has no right to

TAXATION—Continued .

return the inventoried goods once they are
received. On the 20th of each month the
distributor makes an inventory of the in-
ventoried goods warehoused under the con -
tract and forwards it to the Firestone Com-
pany, and on the 20th of the following month
it makes another inventory. A month late r
the distributor pays for the goods that
appear in the first inventory but disappear
(i.e., are sold) from the second inventory
at the prices fixed by the Firestone Com-
pany. The Firestone Company have no con-
trol over the conduct of this business sav e
as to price and adjustments made under th e
contract. On appeal from the decision o f
the Minister of Finance that the Firestone
Company must pay income tax on profit s
from the sale of "inventoried goods" in
British Columbia :—Held, that the distribu-
tor in selling the inventoried goods in British
Columbia did not do so as the Firestone
Company's agent . The goods were sold to
the distributor in Hamilton, in the Province
of Ontario, on the basis of deferred payment s
involving possible price changes which did
not call for any act to be clone within Britis h
Columbia by the Firestone Company fro m
which it can be said to have earned a n
income within the Province. [Reversed by
Court of Appeal .] In re TAXATION ACT AND
INCOME TAX ACT AND In re ASSESSMENTS OF
FIRESTONE TIRE & RUBBER COMPANY OF
CANADA LIMITED .

	

-

	

-

	

45, 328

4.—Order for reference—Order con -
firming registrar's certificate and for cost s
of reference on solicitor and client basis—
Fees of junior counsel disallowed—Discre-
tion of taxing officer—Said fees restored o n
review—Order LXV., rr . 8 and 2, (-jT) —
Appeal .	 30

See PRACTICE . 6 .

TAXING OFFICER—Discretion of. - 30
See PRACTICE. 6 .

TENANCY—Duty to terminate—Disorderl y
house — Tenant in possession —
Agent of landlord. - 228
See CRIMINAL LAM . S.

TESTATOR — Domiciled outside Province .
	 178
See TESTATOR 'S FAMILY MAINTEN -

ANCE ACT. I .

2.---Signature.

	

-

	

-

	

-

	

27 1
See WILL. 3. -

TESTATOR'S FAMILY MAINTENANC E
ACT—Petition—No specific claim in peti-
tion for relief — (hoission fatal—Testator
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TESTATOR'S FAMILY MAINTENANC E
ACT—Continued.

domiciled outside Province—Estate includes
shares in British Columbia mining companies
—Movables—R .S .B.C. 1936, Cap . 285.] In
a petition under the Testator's Famil y
Maintenance Act, the style of cause con-
cludes "and in the matter of a claim by
Laura Elsie Elliott under the said Act fo r
maintenance ." In the body of the petition
paragraphs 1 to 22 inclusive contain a
recital of alleged facts. Immediately follow-
ing paragraph 22 are the words "Wherefore
your petitioner as in duty bound will eve r
pray." No claim for specific relief is made.
Held, that to imply a claim on the part o f
the petitioner by reason of the fact that
there is mention in the style of cause of a
claim on her part under the Testator's Fam-
ily Maintenance Act is not permissible. The
omission is fatal to the petition . The peti-
tioner is the daughter of the testator, wh o
in his lifetime was domiciled in the Provinc e
of Alberta . The estate included blocks of
shares in two mining companies, one incor-
porated under the Dominion Companies Act
and holding leases in mining properties in
British Columbia, and the other incor-
porated and operating in British Columbia .
Held, that this Court has no jurisdiction t o
entertain the petition, and even if it had ,
the testator having had at his death an
Alberta domicil, this Court would not make
an order in favour of the petitioner agains t
movables . In re TESTATOR' S FAMILY MAIN -
TENANCE ACT AND In re PETITION OF LAURA

ELSIE ELLIOTT .

	

-

	

-

	

-

	

178

2.Petition by daughter of deceased—
Testator's domicil in Alberta.—Shares in
m l u i ag companies in British Columbia—N o
claim for specific relief in petition—
' lfobilia" rule—"Lex domicilii"—Service of
petition—Rule 130 — R .S .B .C . 1936, Cap.
285.] The testator died domiciled in th e
Province of Alberta. He left a large estate,
including 1 .000 shares of Pioneer Gold Mine s
of B .C. Limited (N.P .L.), a company hav-
ing its head office in British Columbia, and
a block of shares in Antler Gold Mines Lim-
ited, a Dominion company holding 26 lease s
on Antler Creek in British Columbia. By
his will his widow (his second wife) took
an annuity of $3,000 ; a grandson a legacy
of $5,000, and his two sons (by his secon d
wife) the residue of the estate . The testator
included in his will a "request" that hi s
widow should bequeath $1,000 to the peti-
tioner herein . The petitioner, the (laughter
of the testator, sole surviving issue of th e
testator's first wife, and a resident of Cali-
fornia, filed a petition in British Columbia

TESTATOR'S FAMILY MAINTENANCE
ACT—Continued.

under the Testator's Family Maintenance
Act for relief. The testator appointed on e
Fred Whittaker, his wife and two sons a s
executors under his will . The petitioner
obtained an order in the Supreme Court
that notice of the hearing upon Fred Whit -
taker and upon the widow as executors of
deceased should be good and sufficient serv-
ice upon the personal representatives of th e
deceased, and they were duly served. The
style of cause in the petition concludes "an d
in the matter of a claim by Laura Elsie
Elliott under the said Act for maintenance. "
In the body of the petition paragraphs 1 t o
22 inclusive contain a recital of the fact s
and immediately following paragraph 22 ar e
the words "Wherefore your petitioner as in
duty bound will ever pray" No claim for
specific relief nor for any relief is made . It
was held on the hearing of the petition tha t
the omission was fatal, and it was further
held that the "mob ilia sequuntur personam"
doctrine applied, that the Court had no
jurisdiction to entertain the petition, an d
even if it had, the testator having had a t
his death an Alberta domicil, this Cour t
would not make an order in favour of the
petitioner against movables . Held, on
appeal, affirming the decision of MANSON ,

J., that the "mobilia" rule applies and the
learned judge below reached the right con-
clusion upon the merits. Held, further,
that the petition fails for the reason tha t
the parties concerned in the application
were not served with the notice of the hear-
ing . Reliance was placed on an order of
the Court that the notice of the hearing
served on two of the executors should be
good service upon the personal representa-
tives of the deceased under rule 130 . Tfii s
rule was not intended to cover a case where
the rights of the beneficiaries inter se are t o
be affected by any order which might be
made . The rule does not apply to the tw o
sons and the grandson, who had no notice o f
the hearing. In re WILLIAM STEWART
HERRON, DECEASED.

	

-

	

-

	

465

3.-Petition by husband—Will—Four
daughters of testatrix by former marriag e
—Estate of $9,400—Ten dollars left to hus-
band and residue to daughters—Husband's
contribution to estate—R .$ .B .C . 1936, Cap .
285 .] A husband and wife were married i n
August, 1919 . They were engaged jointly at
different times in operating an hotel, a
shingle mill and a farm, also in running
rooming-houses . The husband claims h e
contributed about $4,600 to their joint
enterprises in addition to his work. The
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TESTATOR'S FAMILY MAINTENANC E
ACT—Continued .

wife, who was survived by four daughter s
by a former marriage, died in December ,
1940, leaving an estate of about $9,400. By
her will she left $10 to her husband and the
balance of the estate to her four daughters .
In 1938 the wife gave her husband $1,000,
and the daughters claim that their mothe r
stated this was all she intended him to hav e
out of her estate . The husband, who was 66
years of age, had very little means at the
time of his wife's death, and all four daugh-
ters were in very poor circumstances . The
husband petitioned for relief under the
Testator's Family Maintenance Act and was
awarded $2,000 . Held, on appeal, affirming

the decision of MoRRIsoN, C .J .S .C ., that i n
the circumstances there was no ground for
reducing the compensation allowed in the
Court below . In re TESTATOR' S FAMILY

MAINTENANCE ACT AND ESTATE OF AnRI-

	

ANNE DUPAUL, DECEASED.
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TILE FLOORS—Installing—Construction o f
floor beneath under separate con-
tract—Buckling of tiles owing t o
escape of moisture from below—
Reflooring necessary—Liability.

-

	

-

	

-

	

391
See CONTRACT . 2 .

WITHIN A TRIAL—Refusal of.
-

	

-

	

-

	

232
See CRIMINAL LAW . 9 .

ULTIMATE NEGLIGENCE .
See NEGLIGENCE. 9 .

2.	 Railway —Pedestria
n killed—Failure of pedestrian to

track—Sole cause of accident .
See NEGLIGENCE . 3 .

VESTING—Dispositi o n of the residue of th e
estate .

	

-

	

-

	

-

	

469
See WILL . 2 .

WAR MEASURES — Reg ulations by Governo r
in Council—Application of section
706 of the Criminal Code--Offence s
over which Parliament has legisla-
tive authority. - - 388
See CRIMINAr. LAw. 19 .

WAREHOUSEMAN — Duty of — Onus of
proof.

	

-

	

-

	

-

	

161
See NEGLIGENCE. 4 .

WARRANT OF COMMITMENT-- Imposi-
tion of hard labour—Want of juris-
diction —Sentence partly served—
Subsequent warrant without im-
position of hard labour not allowed .

184
See IiAlIEN. CORPUS . 3 .

WATER—Supplied by Victoria to Oak Bay
—Dispute as to rates—Complaint to Public
Utilities Commission—Rate fixed—Appea l
to Lieutenant-Governor in Council—Referred
to Court of Appeal—B .C. Stats . 1911, Cap .
71 ; 1938, Cap . 47, Secs . 105 and 106 .] B y
the Oak Bay Act, 1910, Amendment Act ,
1911, the City of Victoria was obliged to
supply water to the municipality of Oa k
Bay, and the municipality was bound to pay
for it . By agreement made in 1929 the
municipality paid 7 1/2 cents per thousand
gallons for the water supplied by the city .
The agreement expired on the 31st of Decem-
ber, 1937, and the city then sought to charg e
Oak Bay at the rate of 12.08 cents per thous -
and gallons . Pending the hearing of a com-
plaint by Oak Bay to the Public Utilitie s
Commission in relation to said rate, th e
municipality continued to pay for its wate r
at 7 1/2 cents. On hearing evidence, the Com-
mission on the 19thi of December, 1940, fixe d
the rate of 6 .75 cents per thousand gallons .
Under section 105 of the Public Utilities Act
the city appealed to the Lieutenant-Governo r
in Council and under section 106 of said
Act the Lieutenant-Governor in Council re-
ferred the appeal to the Court of Appeal .
On preliminary objection that the question s
raised on the appeal involve questions of law,
and there is no jurisdiction to hear the
appeal . Held (MCQUARRIE and SLOAN ,
JJ .A. dissenting), that the questions in-
volved are pure questions of fact and the
appeal should proceed . Held, on the merits ,
varying the order of the Public Utilitie s
Commission (SLOAN and O ' HALLORAN, JJ .A .
dissenting), that the Commission failed t o
take into account the cost to the city o f
providing men to guard their works during
the war . This charge should be allowed as a
reasonable expense for maintenance and car e
of the plant. Secondly, the Smith's Hil l
Reservoir and pipe connecting it with th e
main system might come in useful as a
standby in case of emergency, and a reason -
able allowance should be made in this case .
Thirdly, the Commission held that the sur-
plus water sold to certain industrial con-
cerns at a low price was really provided a s
a bonus to these concerns, and that in reach-
ing the figure to be used as a divisor th e
amount of water so supplied ought to be
included . The history of the matter does not
bear out this conclusion . but rather in so fa r
at least as the two chief customers are con-
cerned (Sidney Roofing Co. and Producers
Rock and Gravel Co .), the obligation t o
furnish water was inherited by the city
from its predecessor, the Esquimalt Water -
works Company . The water furnished these
two companies ought to be taken into account

TRIAL

1

on track
get off the

- 207
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and deducted, and its price ought to be
looked on as so much salvage for the benefit
of both parties . The matter should be re-
ferred back to the Commission in order tha t
it may vary its finding in accordance there-
with . Per SLOAN, J.A. : The issues befor e
the Court having been held to be pure ques-
tions of fact of which the Utilities Commis-
sion is by statute the sole judge the Court
has no jurisdiction to entertain the appeal .
THE CORPORATION OF THE DISTRICT OF OAK
BAY V. THE CORPORATION OF THE CITY OF

VICTORIA.

	

-

	

-

	

-

	

-

	

345

WILL—Application for probate—Erasures ,
obliterations and interlineations in will—
Not initialled by witnesses—Whether made
before execution—Evidence—R .S .B .C. 1936 ,
Cap . 308.] The plaintiffs applied for pro -
bate of the will of Lottie Louise Hawkins .
The will contained important erasures ,
obliterations and interlineations that were
in the handwriting of the testatrix but were
not initialled by the witnesses. Held, that
in the absence of evidence the presumption
is that the alterations were made after the
will was executed . and the onus is on the
plaintiffs who propound the will as altered,
to prove that the alterations were mad e
before execution . In this case the plaintiff s
discharged that onus and the will wa s
admitted to probate as altered . CARLSO N
AND PENDRAY V . HAWKINS AND ELLERY .
(No. 2) .

	

-

	

-

	

-

	

-

	

406

2.	 Construction of—Vesting—Disposi-
tion of the residue of the estate .] By para-
graphs 3 and 4 of his will the testator mad e
a gift absolute of realty to his grand-daugh-
ter, Susan McAinsh Paul. Paragraph 6
directs the trustee "subject to the aforesai d
provisions" to convert the whole of the testa-
tor's estate into money and invest same.
Paragraphs 7, 8 and 9 provide for bequest s
of life annuities to six persons . Paragraph
12 reads "Subject to the other provisions of
these presents, I give devise and bequeath
all the residue of my estate, real and per-
sonal, to the said Susan . My trustee shal l
pay the income from the same to her from
the time that she is of age, but shall no t
hand over the principal until all the anon-
itants herein mentioned have died an d
is thirty years of age." Paragraph 14 r, ~l <

"Tn order that the said Susan may r~c~ ic y

any of the benefits herein, she must use the
Christian name of Susan and the surname
of Paul : and if she shall at any time make
her home in the United States of America ,
her income hereunder shall be suspende d
while she does so ; but this shall not pre -

595

WILL— Continued.

vent her travelling in that country, or bein g
temporarily there for any purpose." Para-
graph 2 of a codicil reads "In ease of the
death without issue of Susan the annuity
of each of my four grandsons mentioned in
clause 9 of my said will shall be increased
to $1,000 a year as long as he shall live . "
Susan was seven years of age when the
testator died and was 30 years of age o n
July 31st, 1939 . She is a widow and has
two infant children . Of the six annuitants ,
three of the grandsons only are living. Held,
that the question arises as to the effect o f
the language used by the testator in para-
graph 12. A gift absolute of realty was
made to Susan by paragraphs 3 and 4 upon
her attaining 30 years of age. It is clear
that the testator intended to deal with the
residue of his estate in a manner differen t
from that in which he had dealt with the
realty. Paragraphs 12 and 14 of the will
and paragraph 2 of the codicil negative the
possibility of the residue vesting in posses-
sion in Susan until the last of the annuitant s
shall have died and until she shall have
attained the age of 30 years. Only if she
survives the annuitants, having attained the
age of 30 years, shall she have the corpus,
and then only a life estate therein . In re
REMBLER PAUL, DECEASED. THE ROYA L
TRUST COMPANY V . ROWBOTHAM et al . 469

	

3 .	 Execution of—Not signed in usual
place, but endorsed on back "Will of" fol-
lowed by the testator's signature—R .S .B .C .
1936, Cap. 308, Sec . 7.1 A testator procured
a will form of one piece of paper folded i n
the middle . It was printed in skeleton form,
and on the back, when folded, were the
words "Will of ." He filled up the first page,
and later in the presence of two witnesses ,
signed his name on the back of the wil l
under the said `words "Will of." The two
witnesses signed their names in the usua l
place under the testimonium . Held, to b e
in compliance with section 7 of the Will s
Act, and probate was granted . In re WH.-
LIAM C. R. DEGRUCHY . DECEASED. - 271

	

4 .	 Tel, , pi (

	

— SurovnnJliaiq r ir-
eumslaeees—Gift for `, ducational and reli-
gious obp 'le—Charitable gift—Validity—
Rule 765 .1 A icstnior made the following
provision in his will : "Upon the death of
my said wife Ruth Morton I direct my sai d
trustees to set aside and transfer and pa y
to the trustee or trustees for the time being
of a fund to be known as The Morton Fun d
the sum of One hundred thousand Dollar s
($100.000) to be held upon such trusts a s
shall from time to time be declared by the
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trustee or trustees of the said Morton Fund
in favour of educational and religious
objects in connection with the Baptist
Denomination in the Province of Britis h
Columbia and I declare that my said wif e
Ruth Morton shall name and appoint the
first trustee of the said Morton Fund." On
originating summons by the trustee unde r
the will as to whether the above provisio n
is a good and valid bequest or legacy : —
Held, that where a testator makes a beques t
in his will in favour of educational an d
religious objects, by the use of the wor d
"religious" it is prima facie for purpose s
which are charitable in the legal sense of the
word, and a bequest for "educational objects"
is also prima facie a bequest for charitable
purposes . According to the intention of th e
testator, as expressed in his will, the trusts
to be declared by the trustees would neces-
sarily be trusts in favour of educational an d
religious objects in connection with one o r
more of the institutions "which administe r
religion and give spiritual edification" to
members of the Baptist Denomination i n
British Columbia, and would thus be charit-
able trusts . The testator has by the word s
used specified the objects of his intende d
bounty, or the particular purposes for which
he intended the money to be applied in such
a way that the trustees could not devote the
whole or any part of the fund to purposes
not charitable. It follows that the gift i s
a good charitable gift and a good and vali d
bequest or legacy . In re ESTATE OF JOH N
MORTON . DECEASED . THE YORESHIRE &
CANADIAN Tau ST LIMITED V . ATHERTO N

	

et al .

	

-

	

-

	

-

	

536

	

5.	 Petition by husband — Husband' s
contribution to estate .

	

-

	

-

	

532
See TESTATOR ' S FAMILY MAINTEN-

ANCE ACT. 3 .

	

6.	 Validity—Alterations and inter -
tineaftt,es—Initialled by testatrix but not by

-n~, as, , — lVhether made before or afte r
exec etion—Evidence on discovery—Whether
ads, issible — Rules 370r and 370c .] Th e
plaintiffs, the son and daughter of the testa-
trix by her first husband, seek probate o f
her will . The defendant Hawkins is the sec-
ond husband of the testatrix and the defend -
ant Ellery is an aunt of the testatrix. The
will w as executed on the 20th of April, 1928 ,
in the presence of Miss Ellery, who was
given charge of the will, and she testifie d
that she kept it until the testator's death
in January, 1940 . Certain additions, inter-
lineations and alterations were made in th e
will that were initialled by the testatrix

WILL—Continued .

but not by the witnesses . Miss Ellery, in
her statement of defence admits all the
allegations of fact in the statement of clai m
and further says that the will in question
was duly and properly executed by the
deceased . At the instance of the defendant
Hawkins she was examined for discovery .
and on the trial portions of her said exam-
ination at the instance of the plaintiffs wa s
admitted in evidence . She was not called
as a witness on the trial. It was held o n
the trial that the will, after its completion ,
was handed to Miss Ellery by the executri x
in a sealed envelope, which remained seale d
until 1937 (the testatrix having had a
severe stroke in 1935) and the inference
should be drawn that the obliterations and
alterations were made prior to the execu-
tion of the will . Held, on appeal, reversing
the decision of ROBERTSON, J. ,that Mis s
Ellery was really on the side of the plaint-
iffs, though named a defendant, and Hawkin s
alone contested the action . This evidenc e
taken on discovery should not be looked at at
all, and on this ground alone the appellan t
is entitled to a new trial. Held, further,
that the inference was drawn that the altera-
tions must have been made before execution ,
as the will was sealed in an envelope imme-
diately after execution and retained by
Miss Ellery in that envelope until 1937 .
There is in fact no evidence that the enve-
lope in which the will was found in 193 7
was the same envelope in which it wa s
placed in 1928, and there is undisputed evi-
dence that the testatrix had possession o f
the will sometime as late as 1930, and made
some notations upon the envelope in which
the will was later found . The premise being
ill founded, the inference falls . CARLSON
AND PENDRAY V . HAWEINS AND ELLERY .
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WITNESSES—Changes in will not initialle d
by.
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406
See WILL. 1.

	

2 .	 Duty of proseentioaa as to callin g
of .

	

-

	

-

	

-

	

15 1
See CRIMINAL LAW. 15 .

	

3.

	

Examination of de bole ease
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