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It is impossible to state st just what noint in Enelish
historv common law had its nrimitive bezinnings, for there
are few records exis=ting of those earlwv timea from which
we can gather clues, and trose available are bv no means
relieble., Actually, there i1s no v»oint at which men naused
to concider =nd deceided that thewv needed lewa with which to
movern themselves, Rather, the laws gradually evelved from
custom: indeed, as Cicero savs, "custom is law," The ultimate
spurces of comntn law as we know them then, lie in the customs
and usazes observed by the barbarous ancestors of the Saxoen
end KNorman connsuerors of Britein. They practised thelr
primitive forms of law in their rude forest courts long be-
fore historiec times,

Common law can be ssaid to have two parents, one of
Norman and the other of Teutoniec origins. 1In all orimitive
socleties, the whole motivating Torce behind their laws was
the ides of venseance: the desire for retasliation against the
offendine person or thing. All the early forms of legal
nrocedure in the history of Roman law were based on vengeance,

Tt has been sugcected thet Roman law evolved from the blood
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feud, as did Teutonie law., The rules governing the bloed
feud were zimmle: If & man was slain then the slain man's
relatives were bound tc exact venseance on the slaver or the
slaver's kinfelk, However, craduelly a svstem evolved by
which the feud could be bought off. At Tirst this "commosition”
af the blood feud wes ovnticngl: later it beceme comoulsory.
In Englend, bv the time of William the Conqueror the blood
feud had been feirly well broken up, slthouzh not extinguished.
The wrole oprocess waes one ol gradusl growth and evolution.
¥illinsges and houseburnings ﬁe&%ame anvesls of mayhem
znd erson; ao—meals de pzee et plages and of mavhem developed
into the ection of tresoass, still familar to lawyers.
Commensation was consldered an alternstive to vengmesnce so
the early English laws were limited to intenticnal wrongs,
At first, section in case of trespass alweys embodied the idee
of intentionel wrong, but later the action was changed to
include also those cases in which wrongs were foreseen but
were not the intendec¢ consenuence of the defendant's act.
Later still the action was extended to contain even unforseen
injuries, This 1s the way in which laws grew from custom and
gontinued in their process of evolutlon, becoming eventuelly
part of the common law,

Early econceotions of 1lilability for wrongs inflicted

changed as society develoved from a state of barbarism to
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to the nresent state of civiliration, An examnle of this is
the old Roman law which stated that if a slave or an animal
comvitted a wrong then the animal or slave should be slain

in =unishkment, the owner beling under no 1liabllity. This
concention grasdusllvy chenged through the sses until it finally
rescned & noint of comnlete reverssl: to-dav men nay de=ily

for mctiona Tor wnlch thevy heve absolutely no blameﬁiiue
baker murt nay the damares If his delivery boy runs into

8 mar,

On the Teutonic side of the legal family tree, we note
instances of this same gradual change and growth. 3Sallc
law contains ussges too early for either Roman or (0ld Testament
infiuences, but it embodies many of the seme ideas.contained
in early Roman laws, The German tribal customs chenged along
lines similar to that of the Roman laws. A&t first if a slave
committed a wrong, the master surrendered the slave and was
free of 211 liability, but in the final stages, the law stated
that the mester wes responsible for 211 the actions of his
slaves,

The (German folk-laws crossed to England, and we find a
Kentish law of 680 A. D, stating that if & man's slave should
1111 & freeman the owner of the slave rust pay 100 shillings
gs well as surrendering the slave to be punished, In the

nearly contemnoraneous laws of Zeelenc surrender and oayment
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are simnle alternatives, The laws of Alfred the Great contain
aimilar orovisions regarding cattie.

I.ater laws of Anglco-Sexon England egraduslly inerease the
1isbility of the lord for his household, making him surety
for his men's good conduect., It is not until nuite late that
unlimited lisbility as develoved in Romanic and Germanic
customs avneers, and then it is a2 quection 10 it comes as
a result of arodual growth or is partly due to Roman influences.

Rqules concerning surrender of animala gradually changed
from the ruling in Alfred's time thst the offending animal
should be slain, to the present day ruling that a man is bound
to keep his cattle from tresnassing on another's nronerty, and
is lisble for anv damages incurred by them,

The early Anglo-3axons were a patriasrchal folk, livinz in
1solated settlements, leading lives regulated by their ancient
cuztoms, Their soclety was to some extent homogenious, but
difTerine considerably from one petty kingdom to esnother, almost,
in fact, from one village to snother. It is herd to discuover
eny definite facts sbout them, as they did not record their
customs, They had no need to, excevt in soecial cases where
law-making was necessary to clear up = disovutec point, Tfor the
village elders were familiar with the ancient usages, and the
lnowledse deacended through them.

Some of the Anglo-3axon: laws are very archaic in character,
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showing a soeclety not far removed from btarterism, where
women anc slaves stand on the same footing =25 cattle and
sheen,

It 1s not clear to just what extent foreign influences
are involved in the shaping of early English lsws--Justinisn's

Cornus Juris had anneared lonz before the earliest fnslo Saxon

codes were draswn up. There are also some traces of

ecclésiastical influences, Aethelbirht's code being drawn uo

kY

.on 3t. Augustine's Dav. However, s rough, ignorant peonle
*

like the Enslish, noted for their sullen aloofness from the
wider world, would not be verwy smenable to foreiszn influences.
It is doubtful whether Justinian's legislation was generally
kn~wn in Western Eurone before the Norman.
There was no "equality before the law". The earlvy English
were governed bwv a status avstem which continued to influence
£

Enzlish soclety long after the Norman invasion. A man's rights

and e
depended on his social rank wrder—the customs of the
naighbﬁurhood:1 The noble by birth (the eorl) was protected by
A speclal weregild, (&he werezild was the avatem of buying off
the blood feud; The esorl's werezild wea highe~ than that of the
ceorl, who wac the farmer of Anglo-Saxon societv, The ceorl
probably had to pvay some tribute to the enrl, snd was liable to

militar serviceibut he eould rightly be calied the middle c¢lasa

of the Anglo-Saxon society., Hizs weregild was not a3 high as
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that of the eorl, but it was naysble to his kinfolk end not to
nis leord as waspmannbot of the thrall, the lowest form of the
soeietr. Thne thralls were treated as onronerty rather than saa
meconle, so they can rightly be called slaves, al though they did
nogsesa certain rizhts.

The class most imnortant for lezal nur-oses 1s the class
of "thepns" which, although apvarently little known in the
earliest dava, ranidly acquired Immortant nesition Trom the ninth
century on, Thev were servants?but servarts of a2 special twe,
nartieu arly econnected with the rovel service, snd having much
to do with the laws of the are, esnecially as rezards land-
holding., Of the elass of thesns, the King's tremns were the most
imnortant and thev gradually excluded the others from thedelass.
The rule of forfeiture Tor misbeh=vior seems to have originated

Y
with the thegn, for the thegn who deemed an un’ust doom loat

-

his thegqghiv." ‘;~ }i Sl
In matters eoncerning justlce there was almost a comnlete

absence of state suthoritv. It was invoked only in snegial

cases, rarely, end with reluctance. Wrongs were redressed by

the anclent method of personal vengeance, the blood feud.

The blood feud was in a sense illegal, for 1t was not sanctioned

by the state, but on the other hand there were no laws condemming

it, It was regarded with tolerstion, if not with sctual apnroval

b¥ the peonle of the day.
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The first restrietion on the blood feud comes with the
conecent that venreance should not be indiscriminste, but should
rether be directed ngainst the actual wrones doer, If the wound
nroved fatal then the relatives of the slain men ecould avense
him, but they were oblised to confine their vengeance to the
murderer =nd his kinfoll, who misht have been su-nosed to be
shelterine him., If an ox were stolen, then some attemnt had to
be made to track it snd the trall was to be followed until 1t
led to the stall of the thief, If the trail led to the thief's
gtall but the ox could not be found,the trailer could selize
snother ox in neyment,to commel the return of the stolen ox.
However, he could not make good his loss at the exnense of
his gulltless nelghbor by seizing the Cirst ox he encountered,

There is evidence that the wiser members of the community
were continually endeavoring to restrict the feud, (it was
only teo be levied agalinst the actual wronz doer, sanctuary was
to be resnected, 2nd hostilities were to cearse on ne=ce davs)
and the laws alwesvs tried to versuade the srsorieved narty to
accent the bleod fine or wereglild in lieu of cormoral revenge.
Also, the accused verson should have some chance of proving
hia innoesnce, The nrocess of "asnefsnzg" was enjolned whereby
the bea=t wes lodged with a third narty while awalting the out=-
come of the disoute,

It is not known ol just wiat the earlvy trisl consliated
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but 1t is nrobable that it ran in the followins manner: the
formal nroceecdincs commnenced with the rendin~ of s doom
snecilvinr the nenelties for the crime in -mestion, Then the
accused marty, ascisted bv oath-helpers, vigourcuslv denjed the
charres, If the sccused was of good charseter this usuelly
suficed, but if not then he was subjected to the ordesl.

"he ordeal wes a verw barbarous as well as 3 comnletelw irr=timal
method of trvins & man., There were various forms of the ordeel:
the hot iron ordeazl, by which the susnect carriecd 2 red hot iron
in his hend for nine feet, his hends then being bound and insnected
sfter three days; if the wound was clean, he was considered
innocent, if not, he was guilty. Another ordesl was that of the
bolliing water, bv which the accused thrust his hand Inte =

bowl of boilins weter to withdraw s stone in it, His =zuilt

or innocence wsz ascertained by insrectinr his hand alter threes
dovs. The cold water ordesl was more often annlied, whereby

the accused was bound hsnd and foot snd cest into the water,

If he sanlk on'v to a certain dentn, he was judged innocent and
withdrewn--otherwise he was guilty and sllowec to drown. There
werc several other varieties of the ordeal, =11 enually
barbarous, If, in either case, the accused failed to clear
himself, he paid the weregild, or, if cbstinate about the pay-
ment,the blood feud wesz revived. There was no central authority

tn inflict punishment--1t was limited to the compel®ing of the




(9)
accused narties to attend before the moot. To secure his re-
annesrance 1t was necessary to take security from him, either
oy nledre (wed) or bail (borh)

In all this the action of the central covernment was
small, but even in this esriv English neriond roval officials
were besinnins to nlaw an inecreasince’vy imnortent nart in the
edministration of juctice, The motter wz: probsgbly firct
goarosched from the side of revenue, and then lster from the

Fa

side of nmoliee.

From the deys Ine =zt learst, the ceor] who nezlected his
militarv service pv=14d f'yrdwite to the King. In the reign of
Edwarc the Confessor we find evidence of the "oferhvrnes"--apecial
fines to the king Tor disobediance to the roval ecomrand, which
was apnarentlv often used to supnort the local moot in the
ad justment of dis—-utes,

ut soon the King's claims went PQPthEP.ﬁMfPtH1ﬂ E:E%ELQU“ANA
vere conridered versonsl crimes, es sgainst thEﬂcDm_uﬁ_t? as
a whole, snd these crimes the community takes unon it=elf to
puniah. IThe ven«esnece of the eommunitv is slow and unorg aniyed
T

thousth, and & Zrest sten wes taken when the EKing took Jts mlace

The "bot-le=s" offences (offences agalnst the community) were

Ao
more promotly Dunishecﬂand the list was indefinitely extended.

The change Iin England was cTeﬂr1v mqued bv the time of fCanute
I'"‘""ILJ-!E"‘-G-""-‘-"\

By the time of the Conauest t efvéghﬂevhad been zrestly extended,
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ir we cen rely to any extent on "Leces Henriei"., Thus did

true ecriminal law be becin, A man =zccused on s bot-leas trial
had no richt to the elasborete orivelezes standing between the
orivate mccuser snd his nrev, Fe was Juelkv 1f he ecould secure
anT semblance of = trial, asuch as trial b ordeal,until the
pssize of Clarendon introducer something 'ike the criminel
wroece ure. Py toe time of the Connuest mmrder had become, In
theory at ‘eszt, a bot-leas crime, but with it the old werenild
sveten eontinued to exist as a locali-ed custom until the
thirteenth century,

It 4ia v th diffieultv and uncertsintr that envy traces of
g  law of nroterty can be discovered amongst the numerous
unsvstematic "dooms" of the Anglo-Saxons. The first notion
of proverty came with the recognition of theft as an af fence
and the reluectant allowance under stringent safe-guards of the
anle of cattle, Weny ofher- articles were known téi?fe—
Con-uest English but the fact thst the word chettel has
aurvived as mesning all moveable goods, noints to the greet
immortarce of eattle in nrimitive times alsoc to tre idea of
gale of barter, The laws did not regerd other goods as trans-
ferable Bxeept perhans for s-=tisfaction of weremllds, in which
case pnavment 1in kind was acceotable.
.HﬂaﬁLﬁnd was divided intc "hoe-land" and "fole-land", ole-

;Kﬁ;and was the holding of the ordinary peaszant, and boc-land

e - S =
EP‘_JH_-, SR g e ] ’;:\_Iﬁ-]-v‘ = ’_jj';-\-jé;.a..z;_ 0&'1’“&-’ i-ﬂ""‘\ - r: i L ¥ pﬁ'ﬁ f-#“MA‘A‘:Ug
Cosny A A s o AT et e
5}L¢/ﬁh~ e war f f
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wazs thet land held bv a written crarter or "boe". PRoc-l=nd

was cornected with tdse t.eanshiv, snd vrobsbly referrec to the
land over which he had jurladiction rather thsn lsnd whiclk he
actusllv orned: L'us the same sere of land gould be the fole-
land of the ceorl (the land he nlousghed and reaved by ancient
customary rule) and the hoc~land of the t emn who was his lord,
If so, then, a long sten he=d been talken to-wards the esteblish-
ment of the concent of tenure which to-day dominates our law,
for the thewn's ripht mist have come ultimatelw from the Kingz.

There was ncthing in Anglo-Saxon times wiich could provendy
be called a Law of Contrect or a Law ol Tort, but there were
orimitive orectices which lebe= orew into these Iater ideas.
The oractices of giving "wed" (nledze) nnd”bcq&“ (bail) as

tha
aurety for zood conduct wereﬂlegal ancestors of ancient contracts
of vledze and guarantee,

As to the svstem of courts, we find, rousghl< sneakineg,
three maiﬁ tvoes of courta: the oldest iz the communal systemn,
renresented nrineioally bv the county snd the hundred; next we
have the feudal or seignorial tribunals; Tinally, we have
the roval courts graduslly overshadowing all the rest. Within
each of these classes there existed infinite varlety,

Althouch the three classes of courts evolved in the order
thev are named, they exlsted =lso side b+ side through €t e
later Anglo-Sa¥on period, snd consenuently esch was influenced

by the other. Therefore, it must be reslized that this threefdd
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classification is ve»v broad, and subjiect to manT varisztions,
The com~un2l couri® were charaecterized by a territorial

jurisdiction co-incidine with some administrative district with-

in whose 1imits their suthoritvy extends. The Jeignorial

courts were less def‘nitely territorizl in thelr character;

their jurisdicticn scemed rather to denmend more upon a personal

bond existlinT between the lord and tenant,but lste- ~radually

inclided jurisdietizn of the leord over tre lend of the tenants.

In this wav nersonal jurisdictior often grew into territorial

il

furisdieti~n., Then, too,often a sreat lord scruired dominatlion
over = COHHFT a hundred court, wrich became in the end his
ners-nal "franchise"”, It con be seen than, that trere is no
well defined dividine line hetween the twn eclasses ol courts,
Both classes however, differ from the third elass--the
roval jurisdietion., The rovel eourts rradually intruded unon

the zround alresdy held by the communal and seignorial courts.

-

There is not much evidence of this In Anglo-3axen times, but
under the lormans the cenfral courts were re-orrcaniged and
svstematized and t ev eventuslly tcok over all the jurisdiction
wrich h=ad been held bv the other two classes of courts, Their
authoritv wazs orircinal, snd not derived from the crown, although
later the ides rpradusllv grew upn that the €rown was the sole
fount of ju=tice and all the other courts derive: their authority

From the GCrown.
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I

Teleins the three classes of courts in the order in
which thev evolved, we consider Tirct tre Com~mnal courts,
the vill s or townshio wss the smellest unit of =overnment.
Tts wapirinos were the most comnllcated snd tne mnast diffieult
to mscentain, & certain smount however, we Know. The will

ttle groun of houses, a narish church,

[
3

nsuellv con=i-ted of » 1
and ofter s lordT- maraion restinz nearbw., It usuzllw contalned

tnpee fields sround the vill, two upder use anc one lving fallow.

The w1l wasa neld to-zether bv g systen of eommnel agrieu. ture,
and iz th-onsnt to have been Fovernel br a mant, The fields

were divided inte long, thin strins, each hruseholder »robably
b |
ovninT one or two strios in each fleld, The vill is most remark-

o

shie for the nlace it later held in the syster of

a4

eriminel procecure: 1t had manv lecal duties immosed by the Crown,

nnlice =onc

auen a7 relsing the "hue and erv! in casze of crimes comrittead,
followinz the trail of =stolen cattle, and arrest of the male-
factors.

The next 1arser unit of communal -~yerament wasz the hundred
or hundred eourt. It was probebly oricinelly an imforma’ g1ld,
a voldntarv ss=ociation of members ldndertaking nolice duties for

t-e mond of the ecommunity. It ned nowers to find out inTorm-
gliv if sus-~ects were gullty and 1t srared in the oronerty of
convieted eriminals. King Bdgar passed an ordinance in the tenth

century regulating the workings of the nundred; the hundred was to
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meet everyw four weskszs:; thievezs were 4o be puraued and Judecenent
executsd on trem, The hundred was ruled by a erurt, and it
nossessec executive as well as iudiciel nowers, Tor it ned to
f'irst catech the eriminel =nd then trv him.
a

By 975, it was distinetly active institution, =nd »nrobably
the one with which lesser men most often came into econtact.
These sactivities were & source of reverne o tne hundred, for
Tines were leviea Tar discbediance of its com =nds, Lism, all
the nronertr of convicted thieves went to the hundred. The laws

state Mrther rezuletionsa:

o
[y}
1Y

of Canute nassec between 1027 and 10
no distress was to be levied until the remedies availsble in
the hundres were exhsuster:; everv freeman over twelve vesrs of
age was to belong to a2 hundred; no one was to anneal to the kine
until he hed firat sousht iuatiee in the Fundred, Tater, after
the Connue-t ,the hundred wasz much used as s convenlent unit in
legiglation,

The county war the 2arcest of the ecommunsl units. It is
the mo=t aneient of Enslish Institutions, manv of the ecounties
descendinme from the orisinal Anglo-Saxon «inzdome when the redlm

; ey
" b . = .
it J was divided into nurerous netty realms. The county was a "zreater”

L4 e

ot
8 i o . . :
; end "more salemn" body than ~he hundred, but not "suverior" in

the sense thet decisions of the hundred court were subiject to
review In tne omunty eourt=-it was a court of the first instance
jusat asa waa the hundred, The shire-moot was =n imnressive
agsembly of all the greatest neonle of the shire v o met to

In its conslitulo.

transact busine=zs both judicial snd administrative,.
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[
it rezenbled that of the hundred. It wa- e>™mnsed of suitors

lawrvers, or even I
1o aliwdd 4
offielala, but simmly 1ay nersons who were b custom ek
':hmqiuﬂbﬁ JJAMMJq Lok @onanctodd ujiuﬂ QUJiph-ﬂ U raind o f
ﬁheﬁﬂE&Pﬂtautveq of the Tesszer fmlk from every vill =nd hundred,

wno bear the n=ame "Dooms=men". They wer: not

Actually, =titendance at the county was considered a burden,

ana those who eould do so evadea it, sending a nteward as

their re»resentstive. COCver the bodv of suitors presided the
snerif, who was not a ‘udgze, for he did not nroncunce decésions,
btut merely =snnounced the decisions of the suitors., Later, the
sherilf's position changed to thet of fidge, =and he mrew to be
g8 very nowerful man. There was no limlt to the jfurisdiction of
the countv ecourt: civil end criminal casses, nless, common and
roval, were alike in its nower, 1In Wormsn times, az the aheri?
beeame too nowerful and grew in onorescions and ﬁ%ﬁee%%é&n many
restrictisns were imnosed on the countv courts to lessen his
mower,

The next tyne of jurisdiction to evolve was seignerial
jurisdiction. Just what the early origins of the szeignorisal
svstem are, 1t 1is diffieult to mscertain,wlth any degree of
certainty, but the svstem probesbly had its bteginnings in the
troubled times of the Danish invasions, and the fairly constent

3 . Brerad :
wars between wnetty kingdoma, The gomid land-owners orobably

commended tremnzelves and their lond to some mowerful lord

Tor orotection. The weaknesa of the centrsl nower no doubt
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nromoted the crowth of zmall loeal jurisdictions which were
readr to underteke the task of renressinz crime snd organizing
military defense., This praocess was verv orobably alded b the
nrocess of heevy taxation. In this wav g zrest desl of frae
land wasz converted into land dependantlv held under pressure of
taxertion. This did not measn that t he noor aswner was disnossed:
he retained the land but incurs: certsin oblizations to the lord,
certein services 1in monev, labour, or oreoducts., In this wey the
T
free men of early Anglo-3axon times had graduslivpconverted into
serfs bT Horman times, Very often lords received azrants of

it 1

2 jurisdiction called "sac" and "

aoe!

from the Crown which meant
the rizht to hold a wetty court, to compel tensnts to attend 1%,
and to take nrofits from it,

To all this was asdded the gvstem of frenknledse which later
becane trieal of ep good many manors, It develoned fromt he
inatitution of "bork" previously menti-ned. It embodies the
av=ten br which every tenant eventually was bound as surety
to some other tenants in nledge thst cert=in monevs, labours,
or products would be forthecoming., In this way the lords of the
manor sradually acoulred econtrol over the vill, A lord often
acoulred control over the hundred by holdinz the hundrec as =
"eourt leet”. This meant that t he lord replaced the sherlff iIn

the court,
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Nanorial eourts were numerocus and nusu=llvy ~uite
effecient., However, an individuzl eoculd aceouire no hisrer
Jurisdictlon than that of = hundred, due to the fact that in
the county courts the sheriff was sccountable to the Crown,
znd it was this fact thet leter assured the triumsh of the
central court in the struggle for jurisdiction of the common
law,

The Crown did not acnuire much control of the courts
in Anglo-3iaxon times, but certzin advences were made. The

centre of sovernment was the shire rather than the Kine

-

himself, but the Crown gradusally obtained some econtrol of

the shires. Originally, the shire was the netty Anglo- 3axon
kinzdom, and the alderman,the he=rt of the shire4, represented
the ancient roval family. The alderman therefore usheld
loeal rcovernments as opnosed to central government, but the

Crown overcame this by apnointing beside him a new official

enresentling the Crown, called the reeve, The King's resve grew

H3

in importance at the exnense of the =lderman, and eventuallv he
took the alderman's place and became the nrincinal officer of
the shire under the title of "shire reeve" of "sherifr". As
has been mentioned, his power grew re-idly, end with 1t his
oppresion and extortion, untll eventually the Crown had to
nlace stringent restrictions on him, but this did not come in

Anglorsaxunﬁjxm”'
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The Anzlo-3axon neriocd cen be nleced rouzhly between
A0C snd 1100 A. D., a long neriod, a difference in time as
creat as thet between Chaucer asnd ¥inlingz. The whole era was
o formative neriod, snd althourh there is nothing in Anpglo-
saxon times which cen nroneriwv be called a boow of common 1law,
the esr v Enzlish é1d develoo a svstem of arimitive lew which
hes served as the foundstion for =11 the intricate legal
structure evolving in the succeeding centuries. The rool
af the soundness of this found-tien lies in the fact thet
English common lew evertunllv resched the polnt equal or
sumerior to the laws of most of the nationa of the world

te-day,
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