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The perspective of the foreign ministry legal adviser presumhly vanes from <o
try tncountry 2n.d from one histoncal period to the sinc. . The sital inferests of o
Ormene counies may be directly engaged during cortom resi s By e iniern -
tonal jusnes such os the Korean police acnon. the Burzanas unnsing, the Suee
invasion. the Bay of Pigs incident. the Cubzn misei s erisis, the Donimizas Repardic
interscaition. the Czech invasion. the Biafraa civil war. the Bhedesies declaraton
of independence. and the Vietnam war. Such is-ues and the gaporsTs 1 the
reveal the extent ta which inlernational law mf uensos the Sasic foreion pojigy of
the countries concerned. There were no sech war ond pooce Dvsue directlv e -
ing Canada’s vital national interesis during the sistics and carly ey ontica, The:s
has, however, hean  series of international lecal protizms of o diftzrent ord
which have touched directly or indirectls on Canada™s sauanal intercsy 2 pal-
ticularly Canadu’s personality as o singie state on the jnrernations plane and
Canada’s jurisdiciion, sovereigney. and termivamality,

What felluws is 2 purely personal : ppmlul wf T..h. espniises v Capadn seee e
AT Gl oy 0 reprasantplive r; inIZo o iy SR e S i deenhien
they indicale o distinctive Canadian .lpnrmch ard.if su, s relevangc (o rhe prob-
lems of e seventies. While the views are pmaonil the orte s peverthele
ol the legal adviser to the Department of Externat Affairs, and it is useiui.
to consider (hie perspective before discussing {he percepuons.

s Hhat
i

trerefore.

THE FUNCTION

The peint of departure of any foreign ministry legel adviser and the distinguizhing
feature of his role is the solicitor-client refationship arising out of his uifcial L._m-
tion. The basic function of the Canadian legal advizer i< to attempt to safeoaard
Canadian interests as they may be affected by international law. To perdarm this
tunction he must not only provide advice to the fore gnminister and the government
on issues of international law touching on Cunada’s interess but must also atlemni
to ensure that through Canadian participation in the progressive deveio; pent of
international law the law reflects Canada's ineiasts te the Maxirnig Jdegrea
atlainable,!

THE REFOURCLS
In the case of Canada, the legal adviser to the D rarment of External Affaics iv

also the direcior peneral of the Bureau of 1 egal Affairs, srd the burewu provides
the supporling stafl for both the agvisery and operational aspoots of 993 arew ol
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respensibriiiics, The bureau hos heen areatly sfrencthencd over e past decnde
since the davs when it comprined a sinale legad division with u el niveis small aralt
Itis novw composcd ol the Lesii Aus rmory Devision, consating of |7 efticers ierving
in 4 sections ety and consuinions! advisory. sconcmic, snd claimai, and 1he
Lepal Operation- Division, consistine of 17 aflicers SETVITE N 4 s=ctions (law of the
sed. environments| law, us and legal plannicz, ard privese miernational wh D
addition there is o resident acalemic doing long-term rescarch . wnd provision for
two such positions 1o be rilled a1 the sume nme (s was the casein %72 The bureay
is stafled in part by rozational lepadly aualified foreien service officers, ranst of
whom spend approsimately two-thirds of their career damg legal work o Oilawa
and approximately oncethird doing related wark abrowd. and in pan Dy nop-
rotational legal advisers whose whole career is spentan the Lesal Burean.

THE PARAMETEPS

There is a high degree of political content embodizd in international inw. both in
its development and its interpretation.” No problemn in isternaticns) law can be
viewed realisticallv in isolation from 1elated econoniie. secial. seizntific, technical,
and political fuctors. No solution to an international law problem can be achieved
which docs not take into account these considgeritions, Tuis presupposas a close
reiativnship between the leral adviser and the ather [oreign policy decisivn-mak.ers,
If this were true in the past it js ncreasingly true today marticularly with respect
to such highly topical problem wreas as environrmental ow, law o) the sea. out=)
spacg lov, Bifackiie. injcinejonai tarramem oo Srimaidi e rotes ol vom

There is an interpenetiation of national and tntermationad law., Acts on either
plane can have constitutive legal effects on the ather. Every lewud adviser must
therefore view questions of international law with 4 kind of daubic vision, focusing
al one and the same time on both the d mestie scene and the international world,
I this is true as a generality, it is particularly true fur Cansda where this interpene-
tration exists not only on such clussic issues as the legaiity in infernational law of
unilateral assertions of marine Jurisdiction but on peculiarly Canadian problems
such as the constitutional validity of provincial action on the in*ernational plane.
Examples of two-dirmensional problems raising both kinds of complexity and illns-
trating the link between them can be seen. for example. in the differences existing
between the. federal and provincial levels of government concerning offshore
mineral rghts jurisdiction,

There ts no automaticity in international law-making. Policy is not law on the
international plane. Even major world powers must seek and ohiain the acquies-
cence of the international community in *he legality of their actions, failing which
such action may be considerad to be outside the law, Every policy option muost be
considered, therefore. not only in term: of nationa! objectives but ‘n the light of
its acceptubility internationally. As a consequence, there s at a relatively early
stage of policy-naking on international law issucs 3 need to perceive the pos.
sibilities of attuining a reconciliation of national objectives with thicse ol other stales
and cven. in some cases, with the general interest of the internation :1 communizy,

Thereisalarpge element of responsiveness embodied i nny feign nolicy decis
sions, arising out of the organic link in this field between positive acts and reaciion
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to acts ef uthers, Notinfrequerntly pelicies are developed primasily in response o
policizs of other counires or o niere cenecal trends and deve lopuients tnoms -
tonal law. More often, policies reflect & blend of action and reuction. Responsive-
ness can be of muany Kisds, and even deliberite possivity con be o form of resction
las, forexample, with cliums ol other stales neither accepted nor chulicnged). Fyven
where the palicy is zsseatially responsive, however, there must be u clear percep-
ten of the policy chjectives a1 stake.?

Intermationad e s dynamic. I nearly alwavs ina state of fius on at least some
MEoT issues. Al times i state must be in motion merely 1o keep abreast of the law,
Nothing is immutahle, nothing completed, rothing certain By the same token,
there is w great scope for progressive development of 1he T through creativity,
determination. skili. and common sense i transfating ideas into reality,

Thereisuninterrclutionship hetween seemingly discrete fields of law on the inter-
nationit pliune even more perhaps than on the municipal plane. where law is more
highly developed. Uniclued subject areas dravw upon one another for both doctine
and procedure. Air law, for examele. may influence the future baw of the sea. The
development of law in particular ficlds can afien be seen to double back and draw
upen its early origins, as appears o be alsa accurring in the law of the ses. This
process of "canmbalization' sl cross-fertilization is thus bath hoAzontal and yerta-
cal. It imposes on the part of those concerned an open-mindedness, a willingness
to question first priaciples. and a need for o continuing ‘overview,’

There 1s no continuing stream of authortative and binding judicial decisions in
international law. In most cases the law must be determined from sources other
Dhais judicial decisinn Thers s ne dactrne of srare el in internalionn b,
Apart from article $42) of the U~ Charter, there is no authority to impose decisions
of the International Caurt. States may even aceeptor reject voluntarily the jurisdic-
tion of the International Court with the consequence that it is often impssible 1o
determine an issue by reference o the court, There is no legislature. in ‘he usual
sense of the term. Javing down the laws to be enforced. International law is enforce-
able only by consent.

The foregoing characteristics supeest rather more freedom for states than may
actially pertain. Given the vast interlocking network of bilateral and multilateral
treaties on a variety of subjects. these apparent weaknesses in the leaal system are
not fatal. There is much evidence that states take their treaty obligations serously
and only rarely violute them. Ewvery system of law relies for its enforcement
ultimately on the will of the community it purports to regulate, and this is par-
ticularly true of international law. Thus the weaknesses in the legal system tend
to reflect the relatively primitive stage of development of the international society
but notof the law itself, and. as Perey Corbett points out, “lepal advisers ¢ aw uhaon
a body of law which they treat as hinding upon states” whether it originates from
the customary or conventional law-making processes.

The international law-making process. whether customary or conventional. is
complex. laborious. uncertain, and often painfully slow. Exceptions exist, such as
the rapid emergence of the continental shelf doctrine during the period between the
1945 Truman Proclamation and the 1938 Geneva Law of the Sea Conference,
perhaps because of the merging nnd coalescing of the customary and conventiona!
processes through the agencies of the International Law Commission and the 1958
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UN Law of the Sea Conference.® This situation impeses ab once an the feoel wdviser
the necd for <ensitivity (o changes inipteszational Taw ond sl 1o e fras st ies
for futwe changes in the low. Chanees in the biw My necessiinte ong ta plan-
ning and conststent and doetermined pursuit of goals through a variety of means,
perbaps over a lengting percd.

The natcna? intercest o, any rotticubarissue of international law may oot be clear-
cut, and many factors moy bave 1o be vonsidered in order to determine even the
relevance o significance of an ssue. vet alone the appropriate policy opiion. This
15 particidarly true fos Canada, Ar the simplest level on aption which LY Abpo
t coincitls with Conada’s donesue intersss may nal comeide with Canada's
national interests afier the international conscquences for Canada of the ontinn in
question are taken into accoun,

Canadaisacomplex country with a wide runge ofinterests at stake onthi= inter n-
tional plane. Alihouch o relatively small country i terms of ropulation Canuada
CRCOMpasses & vasl teiritary which must be “protecied.” At one leve! protecten
of Carada’s “sovereignty” tikes the traditional forms af prefestion through the
armed forces, alliunces. and diplomacy: a1 ancethe- level the PIOLECTION Muky Constst
of the kinds of action required 10 protect o specific range of interests, such as the
quality of the environment and Canadus long-term cconomic interests. The ringe
of factors ta ke included for exemple, in sesking to determine the Canadian A HIE
tion on multilateral consideration of multinational cuterprises mught be that Canads
15 8 major teading nation. o technologically advanced countey with vas: uniappaed
natural resources, o considerable manufacluring capacity with no reai lach of capi-
tal but recurring problems of inflation and unemplovment, both a “haan office” poygn-
iy for Caneedianbasag milinations] LOPMELORS ARG A ThTance plart country
with many fereipn-based multinational enterprises operating in Canada. These con-
siderations, when 1aken together. might justify a policy of insction but instend
resulted in a Canadian initiztive at the xvi and xvi U~ General Assemiblics calling
for the study of the implications for international trade law of the activities of multi-
nztional enterprises. It can readily be pereeived from this single example that what
is.rcquir'crjindr:crminjng[hL*pnl|:3:|:\pn'nr1$if_'-:n:hieve nationalobjectivesisubaianc.
ingof many factors coupled. ideally . with a sense of direction and timing concerning
the subject matter, based as much on subjective considerations concerning the
maod of the imternational Community 13 on an appraisal of concrete factors,

CANADIAN INTERESTS

It would be idle to attempt to summarize the range of Canadian interesis at stale
on the interuational plane since they are as variable as the issues which may cngage
one or more such interests. Indeed. there zre probably few states whose interests
are more diverse and even at times conflicting or contradictory, In determining the
Canadian interest which might be affected by & particulur issue of internations? law.
it may be necessary, for exaunple, to take into account that Canada is a tedaryl state
with three levels of government (in some provinees four); two founding peoples
with two languages (hut encompassing muny other ethaic grouss): problemis of
regionalism rarely encouslered skort of whole continents: and Belongs buth to the
Commaonwealth and La Francophonie while Malniaining contnuing 1ies with bath
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‘mother counrtrics.” Oa snather isspe otlnr Titers ey be relevant, such as the
links between the Caradion coonomy and that of the Linited Staies at a time when
a new form of Canediae 2conomis eatiomadsm arpears to be welling ap, or that
Canada s both o sul<tantial fargien investor and one of the wotld™s preatest
recipicnts of foreiin invesiment.

Other probicms mayv miise even broader constdeiations. Ceaada s physically
located between the two ruljor suporpowers, facing both nortiwinds and south-
wards. aol merely seographizally but inthe sensc of the nedih-south development
eap, as Canada remains a counery both developed ond develoningz. with consider-
able scientific. rechnological, and wdusiriad corscity but with natural resources in
need of development; fucing both eustwerds and aestwards fn muny senses other
than the merely geosrphizal, with long-estabiizhad social. culiural. palitical. and
economic links with western Burope and Commonacalth conntnigs, and newly
developing political, econcmic. and zven cultgr! linhs with aficy, Asia, and Latin
Amerca, while stronghy influenced politizally, cuiturally, and sozially as well as
economicallv by the United States,

With respect to vther problem areas. miuch more specific and particular factors
may be relevent, Canads is a coastal state with an evremely long end vulnerable
coastline and is not & major maridme povoer. 11 s o coastal fishing nat:on with few
distant water fishing interests, and with an extensive and deeply alaciated continen-
tal shelf. While o mujor trading nation concerned 1o protect frecdom of passace,
Canada is seasitive about the status of the voaters of the Arctic archipelago. par
ticularly the Northwest Passage, On other maiters. militwey-political considera-
tiope necome refevaar Cansds s o membes o~ aga L ed e wieal powers of
the West but with o long-standing interest in bringing aboui a compiete ban of nu-
clear testing, and thus opposed o such test<. even by her ablizs: af the same time
Canadiis developing closcr relations with the Gssr and China while sharing many
commaon interests with s1.aller “non-aligned” countries which. like Canada. are
essentially nan-space. non-nuclear. non-maritime powers. On some issues, suchas
the Vietnam war, Canada has had little or no direct interest and yet a continuing
commitment to peacekeeping and a hichly developed canacity for it which could
result in Canada’s involvement in a further peacek=eping mission.” it is not surpris-
ing. in the light of the runge of comples and seemingly unrelated considerations
which must be taken inte account in determining the Canadinn position on a par-
ticular issue. that some Canadians may still wonder whether they have a clearcut
national identity or why non-Canadians find it difficult to put Canada in an ideologi-
cally neat package or in a particular ‘geographic’ or economic pipeon-hole.

In such circumstances. and in the light of the parameters discussad abowve, it
might be understandable if Tanada were to plav linfe or no role on the intermationa]
plane, if only becausc of tha dilficulties in determiaing Canadian peiorities in clear
and unambiguous terms. [ s suggested, hewever that the range of seemingly con-
flicting considerations, contradictions. and incansisiencies concerning the Cana-
dian national interest have reguired Canadinn policy-makers to take a very hard
loak at ooe time or another at most of the contemporary international legal problem
areas, ranging from the traditional war and peace issnes 1o verv panticular and even
highly 1echnical legal problems inorder to deteemine wehat are s pacticular impliza-
tions for Canada. and at what paiat the Canadian interest ¢nd the interests of the
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Mternatianlcommunity as v hole might gppear to coincide. s sugrested further
that as a consequence of this inaoiiny o make aomalic assumplions about the
Canadian postion anany issue of internatiena e the Canadian approschlomter-
mational T mise necessarily be somow st distinetive. Tt follows from (his par-
ticularity of the Canadinn outlook thet ©sniada must be active in the development
of the lew if Canadian interests are 10 e provested.

THE AOVIADRY FUNCTION

The nature of the issyes requiting the advice of the legal adviser to the secretury
of stute fo7 external afairs cun vary from the strictly legal {the validity of & reservae.
Lion to o treaty) through the highly technical (the rrecise point of criticality in legal
terms of w niiclear energy plant a1 which tme sitfesuards must begin to be applied)
tu the alrest wholly poaliical ithe nature. Torr. and tming of recognition of @ stae
er government), The prablems can range also from the almoss solely domestic (the
permissibility under Canadian constitution: law of a=(s by aprovincial government
on the iniernational plane? through the range i bilaterasi issues with other siutes
(the liability for acts affecung the envirenment incurred pursuant to a treaiy oblico.
tion or under customary international law) to the very gencral and most interna-
tional od legal 1ssucs {the isterpretation to be given to an advisory opinion of the
Imernationz! Conrt),

Mew guestions cun arise suddenly concerning areas of luw reparded as settled,
such as the precise naiure and extent of the duty of a protecting state towards a
kidnapped diplomat of anather state. & lzaal orinion muy ba reguired as a matler
LU GTERALY i danies as dolivate as the status of one of the helligerents in a civil war
or whether the conflict itseif is international ar non-international. The precise lan-
guage chosen to confer recopnition emerging perhaps through a lengthy process of
negotiaticn based on continuoys legal as well as political advice on a varety of § sr-
mulations cin bave a wholly disproportioaate effect on issues as impartant as the
admission of a state to the uN i enough other countries follow the precedent.
Advice may be required in an area of law which is undeveloped ar even virtually
nan-existent with cansequences as serious as the submission of a new reservation
to the jurisdiction of the International Court and as important as the development
of a whole rew concept in international law. Thus, the legal. political. and even
economic consequences of a legal opinion on a practical issue may be extremely
significant, It follows that the legal adviser must participate at a formative slage of
the decision-making process on matters involving issues of international law.

Obviously, the palitical element in irternational Jaw is so preponderant as to at
times be predominant, necessitating a close relutionship between the legal advi-er
and policy-makers on intermational lesal-ralitical issues. Nevertheless, the legal
adviser must fulfil an esseatially legal role in advisi ng his foreign minister or gove -
ment ¢n matters of international law, Although there is often a dearth of clearly
defined jurispiudence upon whick advice may be based, there muy be an overabun-
dance of materials reflecting this jurispricence, be they evidence of divergent state
practice, disputed treaty provisions, conflicting views of authors, or contentious
decisions of trikucals. These materials rarely provide certainty., in pant because of
the dynanic nature of international isw itself. It does not follow from this, however,
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that the legal opinions alfered can pe corrospondingly wague or ambigueus, sinee
poiicy dovatits miad hive to be e on the basis ol such opinions Gogsther. of
cotrse, with other relesant factors), S opinion, for example. as o the legality of
the twelve-mile terrivarial sew given in 1964 mightleud 10 the asseriion of a lesser
chum. such as o bwerve-mile fi-hing zone. while sis vears later an opinmon on the
sane 1saue mught lesd 1o o tvelve-mile tarritorial sea clinm without even the protees
tion of a reservation to the jesisdiciion of the International Court. State practice
may account for the substantive change ininternational law in such a shot perod.
Howewver, state praoctios ise | which must take into account public staiements, pro-
tests o claims, ard even resolutions und debates of the U~ on occasion. rarely pro-
vides & zolid busis for o cleaicut opinion. As a consequence. international law is
often elusive and difficult to define or to determine, and i requires, ideally. a feel
for international law 10 ensure the weighting of all the legal, moral, palitical.
econonic, and even military factors which are in continuous interplay in the birth,
development. and crysiallization of Low on any single issue.

The advisory fanction would appear to be simpler tor the Canadian legal adviser
todav than for his predecessors in at least one respect: the materials and the spurees
of advice ol Canadiun origin are now much more numerous than heretofore, as the
Canadianminicrestin international law increuses and more and more ahle academics
coatribute (o the seurces of international law. The present volume provides evi-
dence botli of the richness of these sources and of the vanety of Canadian perspec-
tives. in at least one respect, however. the converse is true and the rale of the Cana-
dian legal adviser becomes more demanding as the range of international legal
1ssues of importance to Canada continues 1o multiply. in part because of the
morganyn the umber ol - moiors as manee and mare Sountrics ermerge from col- -
onial stutus, and in part because of the increase in lww-making activities in the U,
which in turn refiect the growing diversity and complexity of international law as
the foreipn policy of states expands into fields never contemplated vhen foreign
palicy was sech essentinlly in terms of war, peace, and trade,

The ranze of problem areas considered and the nature of the opinions given by
siccessive legal advisers during the sixtics and the eariv seventies is indicatad in
tie sections on Canadian Practice in International Law appearing in the Canadian
Yearbook of Interinationeal Lavw for these years. Even the sclection of matevials con-
tained in that svurce. necessarily restricted for a variety of reasons., includes opin-
ions and statements of the Canadian position on an extremely wide variety of issues
of internatiomal Low, 1t is interesting to note the range of action in two major areas
of law which have required much of the attention of the successive legal advisers
during the sixties and which will undoebredly continue into the seventies: namely,
guestions touching on the nature and extent of the right of Canadian provinces to
participate in aclion on the international plane and problems relatingt. the jurisdic-
tion, sovereignty. and territory of Canada.®

Itis central to the advisory function that the legal adviser must atle..ipt to ensure
that Canada’s role in international affairs is conducted in accordance with recog-
nized principles of interpational law.? [deally. there is no conflict between this
aspeetl of his respensibilities and his basic “salicitor-client” function of protecting his
country’s national interests. Even from a purely national poing of view, interns-
tiomal lizw, ws the basis for the developing world order, or even the lesser goal of
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stabic relitions between states henelis all states. Fairom bemng incompatible with
the profzotion of nobenal interests, wlhoreiree o the ruee of Lw may b oscen as
a specilic and viluable form of proteciion of notiena! interests, Oocasions mey
arisc. hesvever, when miernationa! law Joos el reflect the natwonal interests ol
even, perhaps, the seaeral Jinternationa]” intorests, when, for example, the lew is
undeveloped or out of touch with conemporary needs. [n such instances. it may
be necessary 1o scek 1o bring alaul chanees i the law * 1 s the role of the legal
adviser to guurd azairst the Taw being regarded s a mere instrument of pulicy. an
approach imiimcal tothe very concepi of the rule of lav, The interests ol the interna-
tional community musiom any evenl, be twken iate account in order 1o achizve the
accommodation of inferests which s the prersguisite 1o ithe smerzence of a4 new
rule of luw. however it is developed, whether by stute practice or by multilateral
law-making. Thus. the legal adviser must often pursue “international goals” as part
of ks function of protecting his country *s national interests. while conversaly he
must punsae "natonal zoals” ina manner which takes inio account the interests of
the internationy! communiy as & whole® Much turns. therefore, on how the
national goals are pursued and the extent to whick a particular policy does, in fact,
embody o blend of rational snd “international” interests. a point which will be
examined later.

THE OPLRATICNAL FUNCTION

mnistey legal wdviser is e the formen 1s his partcular snd sole responsibility, in
consuliation. of course, witheppropriate experis within snd outside the povernment
service; in the case of the operational function. however. the legal adviser carties
out instructions of his government in the same way as do other public servants
Burcaucrats make recommendations but governments decide policy. 1f the lega,
adviser represents his country in bikiteral or muliilateral negotiations, he does so
in a purely representative capacity. The implementation of a particulur policy may
fall to him and his colleagues in his own and in other government departments, But
the policy is that of his country as Jdetermined by its government, The operational
function may nevertheless be complex and involve. in the case of Canada, the ham-
merning out of positions through eonsultations with a number of other povernment
departments at ihe federal level, and on occasion (such as the Stockholm Confer-
ence) representatives from provinces and from industry. His operational function
therelore usually consists of co-ordination. preparation, persuasion, and legal di-
plomacy. as compared to the essentialiy advisory nature of his other major func:
tion. The distinction is not unlike that between barristers and solicitors pertaining
in the ur and some other parts of the world,

The legal adviser must look to a variety of sources for background information
and advice. Anarea involving deep weolomeal differences may require the advice
and expertise of political scientists in academic circles and the foreign service famil-
iar with the historical backeround and the semantics involved on a particular issue,
Anattempt to develop an appropriate response on hijucking necessitates close con-
sultution with ¢ivil aviation and sccurity experts. An attempt to develop interna-
tional environmental law requires a multidisciplinary approach presupposing close




526/ Feresies

collaboration between scientists, tecknicians, economists pohitical seiznists, and
lawvers tboth domestic and inte rnstion band conseltation will other deparments.,
the provinces. private indnsur . and concerned members of the anhlie . Anamitiative
10 the UN calling for the deveiopment of space faw o 2 particelur tosee is the aut-
come of & series of discussions witirexperts on communication: , wizhin and outside
the governmeni servize. The pasitien to be adopted on the fepal messures 1o be
taken to combal terronism moest take into accnunt W vicw s-of @ whole rangs of
experts concerned with security, the aiclines, and the airline piluis association. as
well as those familiar with the methodology of legal dipiomacy ia the us, including
in particular knowledge of the positions of vanous conatrizs and groups of countrics
on such highly political issues. The development of propoesals on the kew of the sea
requires consultation with experts an fisheries, naval suoicey, mineral resource
exploitation. hydrographers, curtographers. and related scicnces, as well as rep-
resentatives ol industry. and members of the poslic and parliamertary commitiees.

The advisory function is presumably as cficctive for one country as anotker,
assuming that the nccessary resources are availabic. In tne case of the operational
role, whatever the availability of resources and the degree of success in co-
ordinating action. the influence of any one country on the prozressive development
of international law. whether by custom or by convention. is necessarily mited.
It is, accordingly. an important fact of life fur the Canadian logad adviser that
Canada is neither a major power able to impose its view on the luw of other states
nor a ministate helpless to influsnce events which may shape international law 10

The success of the advisory function is often aliharoh nat aleevs, messuruble
Oy EVEnis, Whereas ille suceess vi Lhe operiaional roie is more dirficult 1w apprase
since its effectiveness depends on subjective comsiderations, particularly in the
case of conference diplomacy, including on accasion such intangibles as timing of
2 statement, mood of the ¢ nference, and even personal relationships with cther
delegates. On other occasio .s where it is necessary (o join force: with renresenta-
tives of other states sharing a similar position. the influence which has been or zan
be exerted on a particular area of developing law is more readily identifiable.

The advisory function is nearly alwavs a confidentiai one. although public
answers must often be given with respect to letters from the public. questions in
House of Commons commitiees. debates in the UN, and in certain other siteations.
The operational ‘role’ is more often a putlic one and becoming increasingly so as
foreign ministry legal advisers are participating more and mare in open or semipub-
lic debates on matters of iniernational law. This is particularly true in the case of
Canada in the light of the attention focused in recent years upon Canadian
approaches to international environmental law and the law of the sea as reflected
in Canadian legislation.

CANADIAN ACTIVISM

In the light of these considerations, any resumé of Canada's role during the past
decade in both the codification und progressive development of international law,
and also the customary law-making process, through state proctice in particular,
indicate s what may be to some a surprsing range and intensity of activity . Although
it is fashionable to talk of international law having fallen into disrepute since the
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days ol the League of Nations. there is in fact a iemendous resurpence of codifica-
ton anc progrewsive development of imtermational low, At the seine lime the
development of customary internarionst law by state vractioe kas not fallen o
desuctude nor can it, as new probieme (hrown un oy techneleocal develapments
continue (o force governments to mahe degisions hay inzconstitutive legal implica-
tions an the international plane. Tae pace ot bath processes has, if anvihing,
accelerated during the 1960s and shows every sign ol continuing v do so during
the [970s.10
Civer the past decade Canada has participated in virtually every inportant mul-
tilateral law-making activity, During this period. tar example, a distinguished Cana-
dian, Marcel Cadicux, was very active in the law-inasing activitics of the Inter
national Law Commission in its studies on the law of tieaties and special missions.
Canada has also participated actively in the t~ Human Right~ Commisaion and the
Third Committee of the U on humur righls probiems: the major diplomatic confer-
ences on diplomatic relations. consular relations. and the law of treaties: 1he 1960
Brussels inco Conference: the diplomalic conference on spezial missions: the s
Sub-Commitiee on the seven charer principles of “foendly relations’: the legs!
committee of Inco and a succession of tMco conferences on maritime w : the LN
Special Committee on ithe Definition of Agpression: the sessions of the U Outer
Space Legal Sub-Committee which have elnborated the outer spitee treaiy, the
return of astronauts convention, and the outer space liability convention. and is
now working on a registration convenlion: the U=~ working groop on direct broad-
cast satellites: the series of intergovernmantal sanferenass teading 1o the ssinhlish-
ment of inleival 1the Ad Hot and sudscuuent Standing Comeutiee of the UN on the
Seabed (which is alsa the preparatory commitiee for tie Third Law of the Sea Con-
ference}. the several preparatory groups. including in particular thuse on marine
pollution and on the Declaration on the Human Envirenment. established to pre-
pare for the Stockholm Conference itselfs the several TIEpAratory conferences on
the Ocean Dumping Convention. including the London conference at which the
convention was concluded: a series of 1ICNAF conferences leading to new regional
rules of law to conserve fisheries: the series of francophone conferences on educa-
tion and cultural matters; the 1cac legal committes and subcommittees and the sub-
sequent Montreal and Hague conferences on sabotage and hijackirg of aircraft: the
1cre conference in Istanbul which started the process of up-dating humanitarian
law in armed conflicts, and the subsequent IcRe conferences of povernment
experts, in which Canada chaired the commission set up to further develop interna-
tional humaritarian Jaw in non-international conflicts: and the Sixth Committes
studies on protection of diplomats and on international terromsm. Canada has also
participated actively in the revision of the GATT. in the preparation of the catT
anti-dumping code, in the development of legal norms for the protection of forziga
investment, and the range of conventions intended to facilitate international trade,
from customs through the international combined transpoit ol goods (o). Canada
has also been active in recent years in the developrment of intellectual and industrial
property canventions and in the preparation of the usesco conventions directed
to the protection of the cultural henitage, Canada is also a nrember of UNIDROIT and
the Hague Confercnce. which are both woiking activeiv on questions of private
international law. Canada has made substantial contribetions to the Sixth Commit-
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tee studies o tes b et sssistanee wemiernational s and on the role of the Taicrma-
tional Couit of Justice 1with consideroble mput from Canadion academicsi. Canada
now eapechs W be sppainicd to the recanthy estubiiched Un Commitler on Terror-
IS

Merely 1o mention Canadian purticipation in the relevant commizsions and com-
mittees and miornaticnal conlerences is no mdication. of course. thit Canadi has
been partivulatly aciive o these organizations or has made # substantive contriby-
tion in any of these diverse Febds, Sach evidence may, perhurs. ke found in the
othes articles i this pullication. The commenis belev will accordingy be directed
o a few representative axamnples.

MULTILATERAL "L AW-MAKING ACTIVITILS

Canada has actively pursued a distinctive approach on a number of subject arcas
aver the last decade. on seme of whizh the Canadien nutional interest appeared to
be directly engaged. an others merely indirectly . while en still others the Canadian
interest was not markedly differem from that of any othes respensible neniber of
the international community concarned w contribue 1o the development of the rule
of law armongst nations.

In the first catepory of issues engaging the Canadian interest direct!y. an obvious
example was the stance tuken by Cunada at the Law of Treaties Conference con-
cerning the nead to safepuard the constitutions of federal states wzainst external
interpretation and intcrvention. The Caradinn member of the International Law
Cumnsaion, Mot Codlous, mid poisied cal. togedior with some oilier mambaels,
the potentially sericus, albeit unintended . dungars raised by the lanzuage of article
5 of the Law of Treaties Convention. The convention aonetheless went forward
to the Law of Treaties Conference with the controversial lunguage imact, The
Canadian delegation, ably ‘ed by Mux Wershof. deliberatzly reframed from active
¢fforts to influence other states at the first session of the Law of Treaties Confer-
ence on the assumption that the view of federal states. that is to suy those states
directly affected by the article. would prevail. This did not prove to be the case,
however, and Canada therefore worked actively both prior toand during the second
session, together with other federal states {including in particular lndia. Mexico.
and Australia) to persuade the delegates at the conference of the inadeguacies of
the article as drafted. [n the event. the controversial languaee of the ariicle was
deleted by an overwhalming majonty vote,

Anotherissue clearly involving the Canadian national interest was the nature and
extent of participation by Canadian provinces in international francophone organi-
zations. In spite of difficuli. 25 leading in one case to the suspension of relations with
another state, it proved possible to work out accommodations which were
sufficiently responsive to the real needs of the provinces to satisfv them and
sufficiently flexible in legal terms to avoid doing vielence either to the Canadian
constitution cr 'o international law. The contributions of Marcel Cadieux, Allan
Gotlisk, and André Bissonnette during their time as legal advisers to the resolution
of these problems were extremely sigrilicent,

A further such instaiwce 15 the recent Canedian propusal in the Sisth Commnittee
that the U~ Commission on International Trade Law begin to consider the implica-
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tons for the harmonization of trude lawe of the activities of muhinanon enter-
rises. The proposal wis precoded by coarelul interdspurtmenta| cronauitalion on
FAMZE OF Mallers, UNCTITRAL wits chosen g the Lpsropriate organ (0F 42miar o This
field in spite of possible douhis suEernmg s mandate, beoatse of its lugh rrades-
sional compsienee in lew-muking an tecanical 1rade Isstes, and because it mzht
be expected 15 adupt o workmuan-like approich divorced fram peHlemiica. A gradual-
150 approach wis adopted whereby the matier wis firs ralsetl it the Sixtecnth o
Ga aral put tortl as g conerete proposal only o year fater at the Seventeenth o fiA.
The proposal wus u deliberately modest one not likely loalarm thie economic sector
in Canuda or abroad but intended nenetheless to provide an ddequate basis for a
senous study of some of the relevant legal issues. In the intervening period, sub-
Sequent to the initial sugeestion by Carada an prior to the specific proposal, Chile
and other countries put forth proposals thal Ecosoc and UNeTan consider certain
aspects of the phenomenon of the multinztional enterprise, but Canuda was the first
country an tha Us 1o rise the lezal issues,

Another such evaniple was the Canadian proposal that the v~ Outer Space Com-
miltes begin considering the range of problems raised by remote sensine of the earth
by satellites. Apan irom ather coasiderations . including the zencral destrability of
multilateral law on a highly technizal nisier on which existing 1zchnology is con-
fined 1o relatively few sintes. the interest af Canada lies in satcguarding 11s own
‘sovereign rights” to the information gained through such sutellites concerning the
naticnal resources of Canada. Sitnilarly, i pressing so long and so hard Tor a
wictim-oriented” liabiliny convention for damaege by space objects, Canada
reflected i immediaie nation.! nerest jn rreteeinn il Son damape by such
objeves, which was nol scen as incomputible with Canada’s lomg-term interests as
a country with a developing space capability and thus @ patentin] space power,

The Canadian position in the un discussions on permanent SDVETEIENTY over
national resources provides a further Interesting example. Early in the un discus.
sions on permanent SOVErernty it was concluded that Canadu did not fit neatly intg
the cateporics either of developed or developing countries, and the Canadiam posi-
tion was thercfore intended to reflect the fact that Canada was at once both a
developed and & developing couniry. The most recent illustration of this position
was the affirmative vote of the Canadian delegation 10 the Xxvi UN GA o1 7 res.
olution on permanent sOvereignly over national resources which was supported
by very few other “developed” slales.

Numerous sinular examples can be found in the field of disarmament.!? Canada
taok a lead and indeed was almost alone for a period in pressing for the Non-
Proliferation Treatv and the Purtjal Test Ban treaties (which were regarded even
in those early vears as both cnvironmental and disarmament measures), at a time
" when some of Canada’s allies resisted or were lukewarm towards such action by
Canada. More recently Canada adopted 2 distinctive and controversial position
with respect to the seabed arms control treaty: Canadu was the first country to call
" for the application of the treaty to the widest possible area of the seabed ingluding
even areas within national jurisdiction. Canada also proposed in the Tice of opposi-
tion from otlxer western countrics the banning of the imolaniing of all oTensive
weapons from the seabed and nan merely weapons of mass destruction: Canada also
took a lead in pressing strongly for effective rights of inspection by coustal states
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torensure complince with the treaty Inall ofthese activitics the Canadiun position
reflected the 1mere -is ui Canadi s a coasiul stule, N0t & ajur MLATILLTIE pov-er,
not a gredl poswer, nel a eslear power, and ot a space power: bl i s ATO Coudnty
experienced in pezcckeepinaand witva stionp interest ip dovelepne effective arms
control measures. Similardy, inthe adoptionuf s strong standg en oUter space I55U0%
long before Canada had any space capability of its own, the Canadisn position
reflected an awareness of the future imphications for Canada of conventons which
al the time appeared o be essentialin biistorad agrecments between the pwe Space
powers sanctioned by the rest of the intermatticnal commeaity,

There may be a sevond catepery af issues which encage both o dirzet and an
indirect Canadian interest. Anexample of o Cunudian position an suchi miatlers wis
the early and consistent Canadiun insistence at the dipiomatic 2 nd consular confer-
ences on the funstonal approach 1o dipiematic and consular immunites whereby
only those immunities essential o the performance of the function wolld e
admitted. Another such example was the active coliaboration by Canada with Swe-
den in the preparation of a joint paper on the legal aspects of direct broadeast satel-
lites. Another is the curcent Canadian initistive propasing an oULET space registva-
tion convention, These policies have been vigorously pursued witk the conscivus
recognition of the Canadinn interzst, hoth direct and indirect, but. it is suggested.
in ways nat inconsistent with the peneval interests of the international commuity.

A particularly ap example of @ probiem area engaging Canada’s interasts both
directly and indirectly is provided by the attempts made over the past decade in
the OFc1 did e takle avad (b the lnicinational Law Commission. which will
undoubtedly continue on into the next decace. to produce legal norms concerning
the protection of private foreign investment. Canada is both an exporter and an
importer of capital but is a net importer. In recent years. however, Canada’s nter-
ests have become more dirccily engaged as Canadian investments akroad have
been subjected to expropriation. The Canadian pasition has. however. not been on
all fours with that of the major capital exporting states and has tended to po further
towards meeting the preoccupations of developing countries on such 1ssues as
‘promptness’ of compensation while adhering in general to traditional concepts of
state responsibility.

Therc may also be a third category of problem areas engaging Canadian interests
only indirectly. Such was the case with respect to the ‘Friendly Relations’ commit-
tce's deliberations in the UN, in which there was an active and distinctive Canadian
involvement in the negotiations leading to the establishment!® and the subsequent
deliberations of that committee over a seven-vear period, resulting ultimately in the
25th anniversary declaration of the ux on friendly relations. The Canadian
approach was totivated originally by the indirect interest of a western state desir-

ous to channel 1he pressures for the codification of the principles of peaceful co- +

existence into a less ideologically motivated direction. and at the same time 1o
involve developing ceuntrics directly in the elaboration of charer principles as a

means of responding to the widespread feeling that thev had nat had a hand in the

development of the law of the charter. Subsequently. the Canadian interest in the
formulation of specific penciples. such as non-intervention and self-determination,
became more direct, while the Canadion interest in other principles such as the non-
use of force became less direct.

An analogous example was the lead taken by Canada in the un Special Commit-
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tee on the Definitiun of Argression in rressinp [or awestora definiton fin the fage
of thirty vears of western Fesssiance 10 such action), in arder tu ensure tha any
definition produced adequately safezuards the i FeLOMARY povv ers af thye Sty
Council and also that the mosr common forms of tveendeh CCRIUIY Spgres<ion, suc
as the incursion of arma.d bunds across fronticrs. would be cavered. Canady's poeis
tion on hijacking sirtleriv reflected at the outser only an indirect interesr althengs
more latterly a direct interest, afier the hipacking of Canadian aireraft and of nnn-
Canadian aircraft in Cuanadiar territory, The Canadian approach on this gquestion
has been from the ourses based on the need for concrete 2etion to comibat hijacki i
which does not do vielence either to existing bilateral air BRreements ar the gencra;
principles of treaty faw soncerning the right o appiv treatics ARAINS] AON-pariics.
The Canadiun approach on this issue falls between ihose who consider that pre-
existing multilateral agreements such as the Chicago Convention provide an
adequate foundation for sunctions and those who argue that sanctions can be taken
only by the Security Couneil. While on some of these questions the Canadian inte:-
Esl may be merely indirect, the common element ia the Canadian approach s
clearly the peneral desivability of developing international law on the non-use of
force as an end in itseif as part of the process of developing a world arder.

Itis passible to discern a fourth category of issues of e direct Canadian intere st
and little or nu perceivable mdirect interest, on which there sre, nevertheless,
examples of a distinctive Canadian pasition, such as the Canadian proposat at the
Istanbul Red Cross Conference for the estakblishment of an intermnations] lewe! asgd
fund for hurnan righis fir wAnts. A similar CHafaple % providsd ke rho sy
Canadizh ¢o- spoasorslip in the Human Rights Commissios of the praposal for i
establishment of a human rights commissioner. The propasals by Canada at the
Istanbul conlerence for concrete follow-up action to develop humanitarian laws of
warfare by drafting protocols 1o the 1949 Geneva Ked Cross Conventions on the
rules applicable 10 non-international conflicts is another such example. The Cana-
dian position on the rules of succession of states in respect of reaties was also, ar
the point in Canadian history when the Canadian government’s comments werg
submilted 1o the International L.w- Commission, based in large part, ifnot entirely,
on the general interest of Canady in ensuring certainty and stability of treaty rela-
tions. The pencral Canadisn posture at the Law of Treaties Conference on such
ISSLES B3 COErCion, rebus sic stantibns and jus cogens and perhaps, more impor-
tant, Canada’s early accession 1o the convention on the law of treaties, provide con-
crete evidence of Canada’s continuing commitment to the de velopment of interna-
tional law, in this case the constitutional basis for much of existing international
law.

It is mentioned above that there are two major problem areas which have

; occupied the attention of Successive legal advisers during the last decude? and

Yhichit may be assumed will continue to do so over the next decade: namely, ques-
tions touching on the participation of the Canadian pruvinees in acticn by Canada
on the international plane and quastions of jurisdiction, Lovereignty, and termitor al-
ity. Although bolh are discussed in depth elsewhere in this volume, it is nacessary
to refer, albeit briefly, to these two lields of law of particular interas 1o Canada in
any allempt at an overview, however cursory, of Conadian approaches (o interna-
tional law.

Canadians appear to have realized atan early stage in the evolution of the Cona-
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dian natior stuoe thoet i0would e necessary o modily borh olernad empire” bua
of the British Empire and international lw in order to lay the basis for Cansda™s
graduat and peacetul evolion fram calony o nation. The temerily of Canadiun
polticians and stntesmen is sarprising in reirpspect when one considers the exteat
of the changes they wiought, Certainly there was no precedent for their action in
consistently moving towards independence by peacelt! means. policies bold and
inventdive in conceptl, however eraclaadist in implementation. The development of
the Canadian sation state has cominued o reflect these early charscteristics of wil-
lingness to Bend both constitational and international lww moorder w ackicyve
acceptable accommuodations,

The Canadian provinces have been accorded something tantamount to. while [ul-
ling short of, aright of legation through their separate offices in London, Pasis. aimd
in Washington. while provincial representatives are now included in the offices of
a number of Canadian embassies in other countries. One would search in vain for
a precise tule of constitutiona! or imernational law for such o developmeni.
Similarly, wiile Canudian provinees huve alwavs been able to work out "adminis-
trative arrangements’ with member-siates of the union south of the barder. in recent
vears Canadion provinces have beenable io conclude “agreements” with France and
other states resting for their validity upon umbrella treaties concluded by Canuda
and these other states. Once again. outside precedents from domestic, constity-
tional, or international law will be sought in vain, Even with respect 1o participation
in international conferences, arranrements have been worked out for the inclusion
O provinzigd delesgtes within the Tunadion delcgalions & series of rancophans
and otherinternational conferences, ™o proci<e parallel exisis in the state practice
of other countrivs. In all these activities Conada may not have sought deliberately
to alter international law but it has not hesitated 10 bend 11 whe re necessary,
Similarly, Canada has not sought to postpone such developments unt Ja formal con-
stitutional solution is achieved but his developed practices within the existing con-
stitution, Whether such practices have had constitutive legal effecis either on the
municipal or international legal plane is a moot point. What is of interest is the
approach adopted (which will be referred to later).

The Canadian approach to questions of jurisdiction. sovereignty, and termitory
over the last decade provides a rich source of issues engaging the national interest
directly in some cases. indirectly in others, and only peripherally in still others.
There are aumerous examples of a distinctive Canadian position on environmental
law and on the law of the sea based on a readily discernible Canadian interest.
Canada as a coustul stute with an exiremely lengthy coastline has an vnderstandable
concern in protecting its masine environment and has reflected thi. objective not
only in its national legislation (and the accompanying reservations to the jurisdic-
tion of the International Court) but in such multilateral action as the declaration of
marine pollution principles presented by Canada to the Stockholm Marine Pollution
Preparatory Committee and subsequently pursued at Stockholm, and the tabling
of a working paper in the Seabed Commitice on a comprehensive approach to
marine pollution, Canadi’s more veneral interests in protecting its environmant
as a whole were refleci=d in the draft deglaration of legal principles on the human
environment submitled by Canada 1o the Stockholm Conference Preparatory Coin-
mittec on the Declaration on the Human Environmant. On both these issues. how-
ever, the Canudian position rellects slso the environmental interest of every
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memlrer of the lternativaal commanity in the dovelopment of law to prevent the
deprodation of the cnvironmen:

Similarly enthe fow ol e sen, Canadit. as @ aLate with an extensive and deeply
glavizted continental shcdl, Las consistently suprored he exploitahilin tesi.
embadicd i the Geneva Continental Shell Convention, to which Canada is & party.,
during the debates of the Seebed Committee. Al the same tinme. Canada has put
forth radical reveauc-sharing propasals intended ty beneint the international com-
munity a5 & whole, With respect to some 1ssues cutting across both fields of faw,
such us the doctrine of innocent passage, Canada has proposed that the concept
be revised and expanded s0 05 to include the protection of the coustal state's
environmental interests us well as its more traditional security interests. On
fisheries questions Canada has protected its national interests by establishing new
fisning zones by nationsl legislition and negatiating biluterally for the phasing o
of the fishing activitivs of uther countries in such zones, Canada has alao proposad
in the Seabed Committes the recognition of coastal state managerial vights and
responsibiliy well bevond the territonial sea, topather with coastal state prefer-
ences with respect 1o the Iving resources of the ses in areas adjacent 1o coastal
states. Canedi has also, however, oppesed the eatension of sovereignty as a means
of protecting the living resources of the sea becanse of the effect such claims huve
on theinterests of the imternational community a< wovhole, The Caradian working
paper on scientific research principles tabled in the Seabed Commitiee was put forth
as a deliberate attempl o strike o balance between coastal state interests and the
genctil imtesest of the intcrnutionz? communiy in frecdom of research. There aie
eutally nomerous examples within these same two closely related fields of law
where the Canadian interest is less direct. such as the regime for the resources of
the seabed bevond national jurisdiction. with respect o which Canada bas submit.
ted a working paper postulating a functional approach directed towards econ. mic
exploitation subject w efiective controls und lzading to equitable distribution of
proceeds.

The Canadian position on tie Ocean Dumping Convention provides a recent and
illustrative example of the way in which Canada’s national interests are perceived
and pursued. Throughout the vesr of preparatory discussions and the succeeding
conlerence in London. the Canadian deleg:tion pressed for an effective convention
that weuld not leave the determination of the right to dump noxious substances to
the discretion ef the dumping siate. as had been proposed by some delegations in
early drafts. Thus the Canadian delegation strongly supported the *black list-grey
list” approach which banned the dumping of some substances and set up very strict
controls over the dumping of other substances, On the jurisdictionzl issue the
Canadian delegation argued that the convention should be enforceable by all
parties, whether coastal or flag state. No attemnpt was made by Canada 1o inc ude
the concept of pollution zones in tne convention but the way was paved for conside-
ration of such o soluticn by @ provision referred for consideration o the Law of
the Sce Conference onthe nature aad estentof coastal state rights. The demonstrable
Canadian interest e recognition of the right and responsibility of coastul states to
protect their masine environment was thus mainaimed while at the same time the
interests of the fiag states, in many cases the major dumpers, were also accom-
muodated.

The Canadian position en ril of these enviroamental and law of the sea issues
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can be soen us cicariy reflecting Canado s national interests, both direct and
indirect, but alse the . od to safeyuand the “international” interests at stake, Indeed,
Cenada is one of the feve meinbers of he L Sealbed Committee which hus argued
consistently thie the interests of the internationa! community as a whole, as well
as the specific interest of ceastz! stutes, maritime states. and landlocked states.
should be saferuarded in the futere law of the sea. Inan attempt to provide o con-
ceplual bridac kFetwesn the rights and responsibilities of states and between cen-
flicting interesis of siates. Canada has put forth the notions of "delegation of powers’
by the international community twcoastal siates and the concept of "custodianship’
by the coastal states. Thus, while nothesitating to act "unilaterally” when necessury.
Canada has also engaged in bilatzral negouztions with these countries direcly
aftected by such action and has also acted multilaterally, participating actively in
the negotiations in isco, the Stockhiolm Conference. the Seabed Committee, and
the London Dumping Conference. in an attempt to work oul sccommaodations un
pnresolved issues of environmental luw and the law of the sea. The Canadian
*pluralistic’ approuch to these two fivlds of lav may be indicative of basic Cuanadian
attitudes towards international faw,

STATL PRACTICE

Canadian contributions to international law by state practice similarly relate to a
wide speetrum of fields of law and have beer made throush a variety of means, Evi-
dence of the contiminz and specitically Canadian contributions in the development
of international law through state practice can be found in the successive issues of
the Terersdinon Yeae fos L’:.'rrr-'i:'*.' cargiieenced Law in the Canadinn Practice secticns, and
the quoiations from the yearbeok and from direct Canadian sources in UN publica-
tions (sucii us, far cxample, the International Law Commission report an the suc-
cession of states in respect of treatics).

Mare public examples can be found in the senes of national leg slative measures
and related public staterments corcerning the marine environment, such as the 1964
legislation establishing the nine-mile exclusive contiguaus fishing zone: the series
of orders in council based on that legislation establishing the straight baseline svs-
tem along Canada’s east and west coasts; the 1970 legislation laying down the basis
for Arctic waters pollution prevention zones; the establishment of a twelve-mile ter-
ritorial sea, the establishment of *adjacent fishing zones,” and the extension of pollu-
tion control undsr the Canada Shipping Act to Canadian fishing zones. In addition
to this series of uniluteral acts, Canadian state practice includes a series of bilateral
fisheries treaties with the United States, the ussk. France. the United Kingdom,
Norway, Denmark. Portugal, and Spain, and the possible basis for the delineation
of continental shelf limits with Denmark (Greenland) and Frar e (St Pierre and
Miguelon).

A relatively little known but highly significant example of Cana. ian state practice
ranking in itnportance almosi with Canada’s decision o agree to arbitrate the Trail
Smiefter case was the decision to set up a special tribunal o arbitrate the damages
suffered by uscitizens from Canada’sconstruction of Gut Dam. Asaconcrete exam-
tle of a wiilingness to accent fo- the second time responsibility for damages to cit-
zens of another state without the necessity of prior exhaustion of local remedies
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by the individuals concerned. the case is excrermely importani. Nat surprisingly.
Canada reguested the s immediately afier the conciusion of the Stockhalm
Environmental Confurence o respond in stmilar tashion. on the hasis of the Stock-
holm pricciples, snd accept responsibility fur the dumpge suffered by Canads irom
the Cherry Point il spill,

A much beiter knewn and highly controversial example of Canadian state prac-
tice was the reservation submiited by Canada to the International Court of Justice
congcerning Canadian environmental protection and living resources conservation
legislation, Government spokesmen made clear at the time thar the reservations had
been made breavse of the lack of existing environmental and conservation law on
ihe international plane. and that the reservations were intendsd to be temparary
and analognus teinterim injunctions pending the development ol the law, The state-
ments miade clesralso thet Canada would take complementary action mealtiluterally
todevelop the law in these two fields. and Canada hes since been extremely active
in developing the law in these felds.

As meniioned above. Canadian state practice on federal-provincial and interma-
tivnal issues may also have had u constitutive legal effect not only domestically but
on the international plane, particularly with respect to the working out of the aecard
cadre mechanism enabling Canadian provinces 1o conclude arrangements with
foreign states under the aegis of the umbirella treatics concluded by the Canadian
povernment, Asis the case with orgunized multilateral law-making octivities. Cuna-
dian state practics provides considerable evidence of the implications for Canada
of international law issues and the need 1o respond accordingly.

CONCLUSION. A CANADRIAN APPROACH?
The following passage ocours in the late Lester B. Pearson's memaoirs:'$

Everything ] learned during the war confirmed und strengthened my view as a Canadian
that our foreign policy must not he timid or fearful of commitments but activist in accept.
ing international responsibiliti2s, To me. nationalism and internationalism were two sides
of the same coin. International co-operation for peace is the most important aspect of
national policy. 1 have never wavered in this belief even though T have learned from
experience how agonizingly difficalt it is o converl conviction into reality.

Over the past decade Canada has been extremely active, indeed activist, on a
wide range of issues of international law. The policies pursued have been goal-
oriented and directed towards the artainment of Canadian ubjectives. Where par-
ticular issues have engaged the Ca adian national interest. the objectives have
reflected this interest: inother cases the objectives appear to be almost whollv inter-
nationalist. In many cases the percep.don of the nutional interest clearly takes inlo
account the interdependence of states. Positions adopted are not always those of
olher ‘western’ or “developed” states and have often beea distinctive to the point
that on some cuestions Canzda hos parted company with friends. There is an
cmphasis on concrets problem-solving and & lesser comcern with doctsinal
attitudes, particularly those stemming from traditionul cencepis. On a number of
continuing problcm arcas, there is evidence of consistency and perseverance over
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a lengthy pericd, There are many iilestrations of a close co-ordination of Canada s
positions on the same o sipvlar ssees arsing in different forn, An npevetive
spproach can be scen on many guestions. On cerion problems., such o environ-
mental law and the Taw i the sei, a pold and dynenue approsch iz eviden:, Thore
isadeliberate itempr on vinually every issue to develop the basis for accommaodia-
tions between conflicling inicrests, m pariicular between the interests of Canada
and those of the erther members of the international zommunity, A conmon o
teristic throughout s a conscious teadency towards pragmatism. functiondliam,
and flexibility, most notably i responding 1o the need far charge.

Itis suzgested that thewe characteristics, which, in my view. Wogether comnrse
a distinctive Canadisn approach ta international Tuw m the sixties. will continue o
be required by Canadz in the seventics, particularly with tespect to the twa maim
problem areas touched on briefly kere: foderal-provincial relations. and quesiions
of jurisdiction, sovereigaty, and terenorliy,

-
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In essence, foreign policy is the prodogt of
the Government s progressive definilion snd
pursuit of national aeas and sleredts 0 The
international coviromment. [ is the e stension
ahroud of nanonal policics.” Depanment of
External Affars, Foreiga Poluy for Cona-
dians 1197 9

Loyl Aevitert gra Forgon Aptapry ety
procecding: of the Pnoeclon Conlerence.
Marcei Cadicuy” article on the rde of the
legal adwviser. entitled "An lnside YView.'
comments, af 35, 83 follows: *As painted oul
by the Royal Commission on Governmem
Organizatton, which recemby exumined Lhe
Camadiar: Civil Service, Vinternational Lo is
intimately hound up with high policy gues-
tioms and relationships with other nations, -~
The Commission went on and concleded that
“there is need ... 10 preserve a balance
between policy considerations and lepal
implications.'” '

‘Fleathility is essential but su too is & sense
of direction and purpose, so that Canada's
fareign policy is not over-reactive bul is
eriented  posttively o the  direction  of
national atms. This is ooe of the main conglu-
sians of e palicy review " Foreion Policw
Sor Caradivny supra note Lo 32,

A wview on the imerrelanonstip and inter-
penctration of customary amd convennonal
law is contnined in the followms passaee
frum & statement by ibe Canadian represei.
tetive in the First Commistee of the xxre o
Ga on 4 December 1970:

The contemporary internaitonal law of the

sen comprses btk convemtionsd and cus-
tomary law, Convertional or nsinlatern
trealy law musl. of course, be developed
primaniy by maltlaens! agnon dreaing as
pecessary upon pnnciples of gusiompry
imterpational boa . Tews mulilaceral convers
tipns often consist of both a coddfiza
sxishng prnsiples o infernasioeat L
progressive development of new pringipies

Custamary ieraatensl s s, of Sourse.
derived pomarily Trom s1aie praciee. Ut 1
to say, unilateral action Hy various siaies.
adhoueh if frequentls driws mcrn upen 1he
prnciples embudied in bilateral und Bouzd
multilateral treates. [Law-making trcaties
often become accepted o5 =ach not by virtog
of their status as trealies but chrough oz
pradual acceptance by states of the pnociples
they lav dawn. The coriples process of the
development of customary internanonal iaw
is still relevant and indesd. in our view,
essential to the building of a world order. Fog
these reasons we find it very difficult ta be
doctrinaire on such gusstions. The rearme of
lhe terntonal sca, for exomple, denves n
parl frem convennenal faw | including in par-
ticular the Geagva Conventwon or the Ter-
ritorial Sea which 12217 was based in lurge
part upon custamary principles: and 1 part
from the very process of the develapment of
customary international law, Lurng the
penod when it was nossible e sav, 18 over
there was swegh o bime, 1Bar there exesicd o
rule of law that the breadiy aff the teraaterial
sed extended o throe maaiiced meles and ma
further, that pnnciple wzs created by stale
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pracuce, ani can b altered by sisie seoclice.
that oty say by esmilonzra actuon an che par
of various steies acoepled by arher wLales
and thus developed inte coustumarny inlel -
tiomal L

“There could ke further internalnesgl de-
mands for Canadian PETICTIALION 10 s
keepinz apciatuins - especiadly in 5 opicnoal
comflicts. Toe Loveinment 1= deterenned
thiet this special brand of Canadian experise
will not be dispersed ar wasted on gl
conceived operativns bul emploved judi-
iclsly where the praceheenine nperation
and the Canacdian contabotion e 0 seem
likely 1o improve the chances Tor lasung set-
tlemeni” Forcipn Polisy for Camaduns,
xurrn niole 1ot 25

The foltowing 15 o parual list of epmons ar
position stalements in these twa felds taken
from the Cunadign Yeoarhook o furersga-
ripmen Len for the vears 196572

Subjects of International Law-

Parucipation by provincial minstess of
labaur wn the Coanadian delegaton e 1he
annual  confercnce of the  Inlernational
Labowr Orgaezatian: participat:on by Cana-
2ut mosimIo s in
iplementanon fwith porticolar respect to
the Skagil River project consubtation with
the provinoes concerning Canadian acces.
sioa o the 1949 United Mations Road Trafhe
Convention, procedure respecting radifica-
uon of Internarions! Lanour comventions.
tuching in particular an the constitutional
division of puthority belween 1he federal 2nd
provincial povernments: the capasite of
individual states of the United States tw enter
inte agreements with the Canadian faderal
povernment concerming ungmploy ment in-
surance; capacity of the stute of Alaska 1o
ender into an arrangement with 2 Canadian
government department  concerning  the
maimcnange of an internasional highwiy 1he
legal status of ke Portuguese vverseas ler-
rlomics; the status of the Order of Malia; the
tole of the Canadian federal governmenlt in
providing far the reciprocal enforgement of
judgments betwesn o Canadian nrovinse
and an Ausiralisn state: the competent
amborities under the Canadian constitution
for the regiprogal enforcemeant of judoments
aml mainienance ordery of [oreign juisdic-
vons: the procodurgs for the recipracal
enforcement witlhun the Commonwealth of
mancnNInce ordess, the legal basis [or the

rreats-mebing  and

The Siaticy to the Sevemtios [ 937

Franeo-Cuchee edecationsd enlente and the
form el the asseat of the lederal povernment,
the Canadean consttutional anibonty gone
cerning the treaty-makine power and 1be
appropridie procedures: the ok of hurmony
helween treatvemakine ol treaty-
miplementing powers: Lhe cuonstiutiona! his-
wornicul deve loprisent of the process whereby
the weerrd cudve pracedere evalved: the
legal basis for the making af cntentes on cul-
tural matlers oy provinges; the requirement
for aml farm of consent by the federal pas-
eroment e the Frarco-Ouebes cultural
entenie: competenss of the pravinees con-
cerning reciprocal enfercemant al loregn
adoptions; wvalidiey of Cinfermal amange-
ments' between prosincial governments and
foreign states: Franco-Quebes emente on
cultural co-pperation; rale of provinces m
treaty-making; federal gosernment. the sule
frealy-making authariy; arcangements far
representation of pravinees i Canadian
delegatons 1o conferences of specinfized
AEenCics,

Jurisdiction, soverignty, rermry:
Regquiremenr far eoascnt of the gove
ment of Canada 10 overfiights by us nuclear-
wrmed atczrafl; nght of Canadian governp-
ment 1o repulate brosdeasting beamed at
Canada fron: us stations: 1he basis of Cana-
dian sovereigniy over Arctic islands; n lure
of agreement between Canudu and Biitish
Columbia respecting the Columbiz Rivers
legal basis for implementation of straigh
baseline system for delimiting Canadian ter-
ritoral sea and connguaus Bshing zones;
legal implicotions for foreign fishermen of
estdblishment of Canadian exclusive fishing
zones: legal basis for “absiention principle”
embodicd in nerh Pacific teaty; sovereign
immunity of foreign state aircrafl carrying
foreign head of state through Canadian air
SPACE. non-requircment for registration of
forcign loblbyists: status of Geneva Law of
the Sea Conventions: status of Gulf o 5t
Lawrence and Hudson Ray under Cancdian
Territorial and Fishing Yones Act: da.: of
sequsition of Canadian independence amd
sovergignly:  extraditability  of  foreipn
mational for crime committed in Canadian
embassy abread; erntonal boundares of
anotbher stare as a fact aof stle; Arctic
sovereenty; Canadian sovergignty aver Are-
tic islands and seabed; status of walers of
Arctic archipelape; implications far Cana-

Tl




Q38 7 Theesde y

-]

a0

dign sovercignoy of vavare ol & s Wanficis
throtgh Northveest Passape; cppicabidisy of
doctrine of tnacent pissame 1o waiers of
Arctic archipelamo, fepal effzer a7 cstablish-
mentafl steght baselins svsiom ter delimitz.
tian of Canadian erntenad sep lmits of
Canadian yu
tion betwesn JoaGACNLET MOrgin and oceanic
basim, Cansdian posion mm Seabet Commit-
tee op limits of catanal jensdicton eyver sea-
bed: validiy of urtlaceral extensions of juns-
diclicn over manne envirenment; role of
unilateral acton in custemary law-madmye
process; legad Basis of Cansdian assertioa of
marine pollution contral mnsdiction aver
Arctic waters: Canauliin exclusive Gshang
zones; lege! vabwhity of wsoes raised in Us
profest note W Canadiun Arctic Pollution
Prevention Act: legul sonten? of concept of
commobn keritage of mankinsd

risdiction over seibed; dehmite-

Similar examples can be found in the
annual yearbook with res peet to other broad
special areas such as diplonatic and consular
relatians, recozoton of §1aics and govern-
ments, rphts and deties of states, stale
respansibility, exiradition low and proces
deres, rzaty lowe, satizaaliy, ool
gessin o states and povernmenis, numan
rinhts, low of international organiolions.
civil procedure. outer space, judicial scile:
ment. was and intereabonal confhict, general
principles of miemational I | wreammen: of
aliens, consular matlers which are too
pumerdses 1o list i terms of specific 155ues,
elc.

Cadieux, sirprg note 2, comments at 35 as fol-
lows: "The function of the Lepai Adviser to
the Department of External Affairs might be
defined in gonerzd terms as atempting to
ensure thel Canada’s role in international
affairs 15 conducted im sccordance with
generally accepted lepal principles, practices
and processas,’

*In sum, while basing its foreign policy on
recopnized principles of intemational law,
Canada will continue & mireJuce construg.
tive inpovations (as Caneda bas done oo he
law of the sca end onthe ATcl _ environm2ni)
where intermnational law i noy sufficiently
responsive o present ar future needs.
Foreipn Policy fur Canadioas, supea note L.
United Morions, at 30

‘Canada has less reacon than muest countries
w anticipate conficts belween w3 cational

Hrt o

aims end theose of tF ~ anlermatiorad Somnmun-
iy s wowfele Rinns Cancdian polices com
ne directed toward thee Brood poals ab thal

v Al readion

COSTIILTIY
fion: the Canadian pabiic, Peoce 1y ¥ s
ranifzssations, econam'e il saeral prog-
resy. environmenial contnel the develim-
ment ab internatioral Jaw aod institubions -
these arg inlarncives ! soas whigh fall
sguargly inte thal oo Coanads’s
action @ advarer sc!lamerest oiten coin-
ciges with the kind of wornhwhile coninbu-
ten e inkerdatonad cffaiss thit most Cans-
dizns cleariv favour. foreipn Policy for
Citradics. serpra note 3oal il

[bid. at 19: "Foregn pelicy can be shaped.
and is shaped, mainly 2y the sl judaments
of the Governmeat al any given ime. But it
15 also shaped by the poesdahines that are
open o Canida ab any pives md - pasicaliv
by the censtiuints or opporluaities presentod
by the prevailing internatiomal situguon. 111
shaped 100 by damestic consderations, by
the internal pressures cuerted on the Goverr-
ment, by the amaun: of resevrces which the
Government can afford 1o deploy.”

*The impetus for <honae has .. Geen

reflezirdin the progronnive Sovilopa s and
codificatinn of irterneon G within the
Deted Nations, The varwas organizatans
within the U.&, svsienn hase inoreasingiy
turned o the drafting of mubilarat conven-
tions as the best method of aghicving this
enil.” Fareipn Poliey for Conadians. sipra
note |, Deited Neadons, ar T

An excelicar amudysis of the role af the law
and Jww vers in disormament aepolinfiens s
contained in Al Gotheb’™s well-bpown
publicetion Disaraeament and International
Law [1955]).

These developments, including in particular
an exposiiion of 1ke Caradian approach o
the problem and the methoooiogy of Cana-
dian diptomacy on tha issue, g1e outhned in
ac article by the Honourable Faul Marlin
entitled “Co-Existence or Friendly Rela-
tions? The Canadsn Approach.” and my
accompanving  artizle eptiled “Canadian
Imitiatives in Easl-Well Lepal Relatinn: in
the Unned Nations,” which appoared in the
collection of essavs, Luaw, Policy and e
Ease-Wesr Détcnte, edted by Edward
MeWhinney 19641, These sriicics, wogether
with orhors appe in the same valume.
provide a useful basi for meassuring 1he
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nature and extent of the Canidiar pleseer e
TRC 12 ol s diagT gt {an
mileresl s 1ty heoseen n el nect

@ 1€ T Canmdan bopid advisers ov g e penod
i questhion weis Margel Jicheus, Mas
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