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EDITORIAL COMMENT ) 87

A& page For members of the Board of Edilors to express their personal view s on issues of nter
mational and vemparative eavitonmental law,

The Missing Environmental Perspective

Jan Schneider points out in her excellent 2nalysis of international environmental law
in the July 1973 issue of the Yale Law Journal:

“The traditional 1egal order of the environment is cosentially a laissce-fane system onented
wovward the unferiered fresdom of states o Such imitations on rreedom el aenion s cxistn
the traditional Tegal ordec have been farmulated from perspectives athwer than the speaibue
ally enviconmuenial.”™ =

The Stockholm Environmental Conference of 1972 was held for the purpose of a
developing the missing environmental perspective. [ was, in large measure, successful
in achieving this ubjective. In addition 10 the many action plans azreed to, the Comg
ference unanimously endorsed: (a) the Declaration on the Human Environment, which
embodied a number of important legal princieles (particularly numbers 7. 21 and 22
postulating the duty of states to preserve the envirunment and to develop the law on
liability and compensation for damage done: {b) the twenty-three principlss postu-
lating specilic duties of states concerning the preservation af the maringe Snvironment:
(c) a “Statement of Objectives” affirming the need to manage ocean space and
recognizing the special interest of the coastal state in 1his new manegement progess.
Agreement on these legal principles may prove to be ot least as sigmificant in law-
making terms as the analogous UN Declaratiuns on Human Rights and un Outer Space,
each of which Taid the basis for subsequent multilateral treaties. However, this agree.
ment did not come easily. [t was achieved as a result of nearly four years uf prepa-
ration and twu vears of intense. complex and Jifficull negotiations. Undoubtedly. the
negatiating process was accelerated by the sense ol environmental cnsis oxisting

prior to and durinz the Stockhalm Conterence. Tudav. less than three sears ufter
Stockholm. this sense of crisis seems o have dissipated. Instead. there are signs of an
increasinely widespread tendency to consider 197273 as the “year of the envirun-
ment™ and last year as the “wvear of the enerey Crisis”.

The “encrgy crisis” has provided interesting and disturbing indications of the
perspectives of the public, the press, the multinational enterprises. the governments of
states, and even the nter-governmental vrganizations and insuiutions concerning
fundamental environmenmal problems.

While it is understandable that the high degeee of concern for the environment
aroused during the four vears of preparation fToe the Stockholm Conference could not
be maintained at such a pirch inderinitely, the falling ofT of interest is su marked and
g0 immodiate as 1o give cause fur real anxicty.
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Al least as disturbing is that this switch in attention seems to ignore the symbiotic
relationship berween resource depletion, enerey consumption, and the quality of the
environment. The complemsntary objectives of conservation of energy resources and
prescrvation of the envirenment are seemingly being regarded as alternative or even
mutually exclusive goals. A wlole series of retrograde “anti-cnvironmental” measures
have been justilied nationally on the basis of the enerey crisis. There are corresponding
developments on the internaticnal plane, ocven on important law-making instruments.
The role of the [AEA in implementing certain provisions of the London Dumping
Convention has been narrowed and, in the process. the Conventon has been croded 1o
a point close to the orsginal "lwense to dump™ proposals, leaving it to individual states
1o impose their own controls, an approach firmiv rejected at Stockholm and by the
London Dumping Conference. Recent recommendations by the UN. Industrial
Development Organization (UNIDOY, including environmental expenditures, were
supported only by certain daveloping countries. whilz none of the developed couniries
expressed support, and une actually recommended de-emphasis in investment of
anti-pallution egquipment.

Disturbing also is that whereas the enerey crisis demonstrated in the maost dramatic
terms the need for coordinated action on the whole range of factors in the environ-
mental equation and the conssquences of uncoordinated planning. a piece-meal
approach seems 10 be developing, with over-emphasis on enzrzy development and little
recognition af the need to relate this problem 1o those of world papulation growth,
food scarcity and environmenial degradation. Perhaps the Special Session of the UN
on primary products can serve 1o remind people of the link.

The “encrey crisis” has also revealed basic attitudes towards the “zero-growth”
called for by the Club of Rome, There have been wide-spread cries of alarm about the
restrictions imposed by the encrey crisis upon the crowth of the gross national product
of developed states. No one seems to have drawn any comfurt from this development.
[t may be that people must have time to adjust to such a radjcal jdea. If so, mankind is
a slow learner. [n 1857, Jolin Swoart Mills wrote in a widely quoted excerpt from his
FPrinciples of Political Economy:

*1 know nat why it should be a matter of coneratulztion that persons who are already richer
thun anyone needs 1o be should have doubled weir means of consuming things which give
little or no pleasure excent as a4 reprosentative of wealth L 1 only mothe backward
countries af the warld that ncrcased production s sull an unpoettant obpees . 1 cannat,
therefore, regard that stationary state of capital and wealth wath the unafected aversion so
generally munitested taward it by pohtwal coonomists of the old school. [um inclined (o
belivve that it weuld be, an the whale, o veey vonsiderable improvement of our own
condition.”

There is obviously a wide gap in thinking between John Stuart Mills and contemporary
decision makers. In these circumsiances, what 15 the rale of the lawyer? Should he
fulfill the rraditional function of vne awaiting instructions. thereby ensuring that he is
one step behind the politicians, the economists, the military, the scientists, the
engincers and the technicians, or should he be 3 committed activist allempling 1o préss
forward the developmient of the law, at least at the same pace as the developments
technology yiving rise to these new legal problems? The answer surely les in the
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concept of exponential growth which is at the heart of the environmental crisis, The
parable, couched in the terms of a French cluldrens riddle, referred to in the Club of
Rome future shock study on The Limirs of Growdy summarizes the sitwation graph-
cally. A farmer cancerned about the rate at which 2 Lily is growing in a pond nutices
that the plant doubles in size each day to the point that, wlnle initally small. it
eventually covers half the pond. In the words of Wade Rowland in his provocative
treatise, " The Plot ro Save the World 7 the Tarmer “dectdes that e will soon have to
cut back its growth, How lung does he have 10 act? Loil the next day. of coursa”

One of the impartant conclusions ol the August 1973 Celloguivm of the Academy
of International Law of The Hague on The Prorecrion of the Environthen! and
International Lavw was that the lawver must play the role of the comnutted activist.
analogous to that plaved by so many lawyers in the field vt uman righis. Such a role
is bound to be a controversial one, even in those organs of the UN dedicated 1o the
preservation of the human environment.

In mid-March of 1974, the Governing Council of the UN. Environment Programme
{UNEP) gave a mzandate to the Executive Director of UNEP to convene further
informal working groups of legal 2xperts 1o advise him on how best to contribute Lo
the future development of internationzl enviranmenial law. Even such an unexcep-
tionable decision was opposed by a powerful developed country and an influential
developing country, Similarly, the 28th LN, General Assembly (UNGAYadopted a
resolution on the exploitation of natural resources shared by two or more states which
called for the pravision of information and prior consultation on the expluitation of
such resources. and asked the Executive Director of UNEP to report on the inter-
national application of the principle. Now the Guverning Council of UNEDP has agreed
on a proposal calling upon the Executive Directar to carry out a siudy of the appli-
cation of this principie, report the results to the UNGA, develop proposals for [uture
application, and ensure that this principle is taken into account in respect of relevant
program activities of UNEP. Even this decision, supported by twenty-nine members of
the Governing Council, was opposed by one major developing state, while sixteen
representatives abstained. Nevertheless. some encourigement can e derived from the
decision: the Exccutive Director now has a mandate to continue work on the dewvel-
opment and application of this most fundamental principle of international environ-
mental law. Clearly. this wiil not be an easy task in the face uf the inertia, apathy and
even antagonism and oppasition to the development of international environmental
law. There is no automaticity in the law-making process in this field. Baually clearly . it
can not be left solely to UNEF 10 provide the impetus and momentum. Yot the need
to develop the law is no less real and no less urgent than it was bwo years ago.

As Jan Schneider concludes in the article quoted abuve:

“Technalogical development has made possible vastly increased rates of resource depletian,
energy conswmpiian, and pepuldtion drow . The pereeived ommupmenee of critivdl pullution
and scaroaty thresholds has provipitated a wnsw ot plobul environimental coas. [T conse-
quently is imperatisve that the legal arder feypond 12 these now conditiens,”
While one may well ask if the sense of crisis still exists. there can br no doubt of the
need for the lozal order to “respond 1o these new conditiuns”. How is this to be
achieved?
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A whaole serics of international cunferences wall be held over the next few years (on
primary proeducts, on population zrowth, on fvod reseurces, on urban development)
raising issues of evisting ur future envirommental faw, OF these, one is 3 major law-
making Cunference, namely, the Law of the Sea Conference which bezan in Caracas in
the summer 1974, There is no doubt that if the Law of the Seu Conference 15 1w
succeed, it can do so only if it produces a radical restruciuring of the present “laissez-
fairc™ legal svstem. For three hundred vears, the Law of the Sea has been based on the
simplistic concepis of competing rights: total soveresgnty over 1he terrternal sea and
total freedom of action on the hivh szas bevond. The cuncept of soversignty has been
utilized as the hasis for resource embs, unmindful of any need for conservation or
rational exploitation and the concept of the freedom of the high seas has served asa
euphemism for a right to overfish and a license to pellute. The epportunity nuw exists
of building a naw order for 1he oceans whuch reflects duties and responsibilities
commensurate with the rizghts which states may enjoy, an approach refiected, after all.
in any civilized system of law. The key to the restructunng of the law is cleardy an
abandonment of its presemt laissee-faire basis and the adeption of 1w coneepts of
management of ocean space, conservation of its living resources, rabwonal exploitztion
of its non-living resources, maintenance of the necessary freedoms of navigation and
scientific research. and the overriding imperative of the preservation of the marine
ENVIrONMent.

Anti-environmental pressures will be well represented at the Conference. Only 2
degree of commitmient, motivation and 2ctivism on the part ol individuals a5 well as
governments can ensure the hammering out of the necessary legal, economis, military,
and political accomodations which are essential if this great law-making Cenference is
to avoid missing what may well be the fast chance 1o constroct a new legal order which
lays down for the first time binding legal obligations reflecting environmental as well
as economic, military and poelitical considerations.

4. Alan Beesley
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