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STATEMENT TO COMNMITTEE ITT PLEMARY

SEPTEMBER 1L, 1976

My Delegation wishes to thank you for éuur comprehensive
report on the work of our Committee as it relates to vessel source
pollution and through you to express our appreciation for the ablei
contribution of Mr. Vallarta in the small negptiatiné Erora. .That we-:
have achieved as much as we did ié a reflection of his sedulous efforts.

At the outset of this session I think there was cormon ground
in believing that many of the most difficult problems relating to marine
'pullutipn are resolved by the RESNT. The text which we inherited from the
fourth session went some distance towards maetiﬁg the cbjective of a proper
. balance between the enfﬂrceﬁent rights and duties which coastzl States,
maritime States and port States should be in a positien to exercise in order
to ensure a comprehensive, credible and effective regimeﬂfsr the preventicn,
reduction and control of marine pollution from vessels. A number of
'ameﬁQments on the more contentious issues relating to port State and
coastal State enforcement powers remein outstanding and must be held over
for resolution at our next session, particularly bearing on Articles 28,
30 and 38, but we are optimistic that an improved RSHT can be formulated.

| However there is one other outstanding issue — coastal State

rights and duties with respect to the territorial sea and Economic Zone —
which<4n the view of this delegatinnvremainé of crucial imﬁortance
iﬁ determining the Successfui outcome of negotiations of the
Part TOIT text and in the longer tenm-the acceﬁtahility of the
Convention for a number of states. Iﬁﬁ reflected this assessment

when at the beginning of the current session ynﬁ identified as one of
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the three key issues the énwer of the coastal State to establish laws and
regulations within its territorial sea for the preveﬁtion, reduction and
control of marine pollution from vessels., Our £i11 econcurrence with this
assessment derived from a deep concern that powers acknowledged under
existing international customary and treaty law to be a part of the
sovereign prerogative of the coastal State risked being seriously undermined
by the restrictive wording of operativé provisions in Part II of the ER3NT.
More specifically and in the context of this Committee's mandate, it was
our concern that powers ostensibly conferred on the coastal State pursuanti
to Article 21(3), Part III to set environmental standards in the
territﬁriél sea would be effectively denied when read in_cznjuncticn.
with the sweeping language of Article 20(2) Part II. It was evident
therefore that the two articles were interelated and in conflict with
one another. |
It is not our purpose to reiterate In ﬁetail our concerns

relating to Article 20(2) of Part II of the text. This has alreacy been
done by the Head of our Delegaticn in Committes IT and in this forum
earlier in the session. But since this is the last Plenary mesting of
our Commitiee this session we think it would be useful to briefly summarize
for the record the problems inherent in Article 20(2) and its bearing on
Part III.

- Our ccncerns-ére the following:
A -~ This article would havé the effect of radically altering

- jn favour of maritime States the long established balance

between coastal State sovereignty and the right of innocent

passége thus constituting a substantial restructuring of
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existing international l.aw as codified in the 1958
ﬁnn‘srmt-icn on the Territorial Sea;

B — The article imposes an absolute prohibition on the
enactment by the coastal State.of laws relating
to design, construction, manning and equipment even
if only to give effect to existing int ernational rules
snd standards - something which is not even done in
Article 21 (L) relating to the Economic Zone;

€ -~ This prohibition Exte:::ds 1o other "matters'" regulated
by generally accepted internztional rules unless
specifically suthorized by such rules, and "matters™
4s left undefined and hence may encompass a wide
range of subjects iIncluding discharge staz_ldards, L':-'-a_fet}f
of navigation, minimum keel clearance, conservation of the
living resources of the sez and liability;

D - Coastal States would be completely deprived of the
ebility to respend to perceived thrests to the marine
environment not covered by international rules even if
only in anticipation of the entry into force of rules
already adopteﬁ by competent international organizations;

E -~ The difficulty of agreeing on what is a "international
'standard” and when it is "generally accepted"” compounds
the problem of applying this article (as set out so well

by the Malaysian delegate in Committee II).

It has been suggested that states which share the cbjectives

and concerns of my own country are seeking absolute sovereignty
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for the coas£a1 State within the territorial sea to set marine pollution
gtandards. This is ccmpleygly erruﬁecus and false_L it is not our wish or
intpntion to achieve such a result nor do we believe that our proposals to
delete or amend Article 20(2) would produce that result. We have always
recognized the duty of a coastal State to respect the right of innocent

passage fur.foreign vessels in the territorial sea. In listening to the debate
on this issue it has been our impression that the abjective of some states

has been to create a new order of absulﬁte sovereigniy for flag states

vithin the territorial sea. The 12 mile territorial sea has been with us

for a long time and we are yet to witness themvorsi possible scenario -

?he development of a so-called patchﬁﬁrk quilt of regulations or
'iaurdinate.restrictions on Ioreign.shipping. In that some 25 states ‘

. have enacted mérine pollution legislaticn, IEglé-J.atiSH which in ceﬁain

eases was in anticipation of the coming into force of an international convention
or at variance with such convention, and yet maritime commerce continues

to and from such nations is we think highiy i:iicaiive of the false

'f_ bogeyman that is being presented. It would sirply not be in any coastal

Sf-_ate's interests to edt-:;pt. such a self defeating approach depe:ﬁdent as

mﬁny of us are on the smooth flow of internmaticnzl shipping to ensure our
economic well being. The existing regime of the territorial sea has

worked effectively to preserve and promote the interests of both coastal

and maritime States. Working together in international fora they have.

deveigggd international rules governing vessel source pollution. We for

our part have endeavoured wherever puésible to incorporate intermational

norms in our national laws. But we fear that by employing restrictive
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language in Article 20(2) ; coastal State's abilité to act in cases of
need to protect the marine environment will be depied tp it and an
$mportant part of the incentive for maritime and anstal States to
collaborate in formulating effective international rules will be lost.

Tt has become evident that an increasing nummer of delegations
are seriously concerned about the epen—ended nature of the paragraph
and the resulting constraints which might as a result be imposed on a
coastal State's ability to enact legitimale measures both for the protecticon
of its marine environment and in other areas. As delegates are aware
Committee IT discussed this issue last week and there was a wide expressicn
of concern that Article 20(2) created serious problems. .Given the close
Jink between this Article and Article 21(3) of Part II the discussiaon
in Committee IT has obvious and direct implications for our work in Cormmitiee III.
Clearly this is an issue which requires the closest collaboration beuvween
the two Committees to ensure harmonization of the relevant provisions
of Part II and Part III texts. Tt is significant that as a result of
the discussion in Commdtitee II the Chairmen has acknowledged a need for
a small group of that Committee to examine the issue, perhaps inter-
gessionally, but certainly at the next session.

Discussion in the two Commitiees has served Lo focus attention
on the basic issues involved and hopefully set the stage for meaningful
negbtiations at the ne¥t session. Delegateés now have an opportunity to
;reflect on the subject and come to tﬁe next round prepared to discuss
in concrete terms possible ways of remedying the defects in the text.
PErhaps the most important and revealing gquestion to be addressed by

aJ:L of us here is whether Article 20(2) Part II dealing with the
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territorial sea and Article 21(4) Part IIT dealing with the Economic Zone differ i
substance, as they should in that the legal regime of the territorial sea is |
one of sovereignty and the legal regime of the Economic Zone 1s one of
coastal State jurisdiction. It is our concern that the effect of
Article 20{2) leaves the coastal State with equivalent or perhaps fewer
povers with respect to marinc poliution ccnt£01 than are conferreﬁ an
it with respect to the Economic Zone. - |

It is our impression that while there is a range of views as to
how Article 20(2) might be improved in order to ensure reasonable discreiion
 for the coastal State to act in theiprﬂtecticn of its marine environment
there is.common ground on the need for soms amendment tp-curb the
restrictive effect of the present text.

In the meantime we think it is imperative to avoid any amendmenis
to Article 21{3) of Part ITI which could further prejudge the basis issue
of coastal State standard setting powers in the.territorial sea. More
Ispecifically, eny broadening of the cross reference in that article to
include all of Section iii of Part II of the ESNT could have such a
prejudicial effect. Thus pending an overall solution of the problem,
which by necessity must reflect the inter-relationship of the two articles,
we believe that it is important to leave Article 21{3)} unchanged.

We are confident that a solution to this problem can be found
which maintains the balance between a coastal State's sovereign rightg
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within the territorial sea and the right of innocent passage.
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