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Thank you vern much for vour kind words. Max, and | need hardly say 1
am delighied 1o be here. and very flattered to have been invited.

| see enough experts around me in this ream that | am weil aware thai
almost anything | say will not give them any new information. and inded, thar is not
the main purpase of my stalement this morning. | will attempt rather 1o give a ven
Brizl overview 10 sct the background for the discussion which will follow . | mav make
same comments which are purely personal. and may or mav not ELPIESS REW b ICws,
but mainiy. | willtry and skeich out the background agamnsiwhich ebur d scussion can,
| hope, proceed. Without further ade. | wil go right into the statement | propaese 1o
Eire

Inrraduction

Participants are aware thar until relatively recently the Law of the Sea was
founded upon twe fundamenial principles of international law: stale son Ereignty over
the territorial sea; and the frecdom of the high seas, applying to the oceans bevond the
territarial sea. The 1958 and 1960 Geneva Conferences on the Las of the Sea gave
Impetus 1o the pressures for the extension of jurisdiction seawards. in spite of the
failure of the conference 10 agree either on the hreadth of the lertitorial sea or g
contigucus fishing zone (the functional approach). The Conmvention on the
Continental Shelf is a case in point. The decolonization process added to these
pressures as now states questioned the “old international law™, influsnced by cerwain
countries. particularly some of those in Latin America, who advanced territorial £
or patrimanial sea claims cxtending 200 miles from shore. In 1967, the USSE
proposed Lo a number of states that agreement be reached on a | 2-mile 1= rritorial 523,
coupled with a high seas corridor in international straits. Later, in the same year,
Mala intreduced into the UNGA the cancept of "the common herftage of mankind™
pursuant te which the scabed beyond national jurisdiction would be reserved for
purely peaceful purposes for the benefit of mankind as a whole, particularly the
developing countries. The Maltese proposal resulted in the establishment of the UN
Ad Hoc Seabed Commiltee. The pressures for recognition of increased coasial
jurisdiction, including the reaction to Canada’s Arctic Waters Polluton Preventian
Act, coupled with the USSR initiative, the counter-proposals toiL relating 10 fisheries
(as well as the territorial sea and straits), and the developments io the UN on the
seabed issue, coalesced in 1970 in the expansion of the mandate of the Seabed
Commilee (o encompass the preparalions for a Third UN Law of the Sea Conlerencs
on a broad range of wssues. The Conference began in late 1973 in New York. Five
Sessions have now been held with the Sixth planned 1o begin in May 1977




Neture of the Conference

The Third UN Conferenes on the Law of the Seais a global law-making
exercise concerned with important legal, political and economic issus, Sincethe early
slages of the work of the Seabed Commitiee, the law-making has been direcied far
Mare loward progressive development then 10 codification of internitional law. The
“revised single nepotiating text™ which has emerged from the Conference gives ample
evidence that what 1s occurring is a major restruciuring of international law along new
and radical lines. Moreover, the “law refarm aspects” of the Conference are eoupled
wuh new approaches lo international institutions. Both the substance of the new legal
regime being negotiated and the composiuan, povwers and mandate of the proposed
international scabed authority raise basic Questions alTecting every state, land-locked
as well as coastal.

Inues under Considergrion

The concrete issues under negotiation at the Law of the Sea Conference
embrace a wide variety of interrelated questions including: eonsenation of living
resaurces. preservation of the marine environment: the nature and extent of coastal
Junsdiction over living and non-living resources; the regime applicable to non-living
resources beyond national jurisdiction:the delimitation of claims as betwesn slates:
1he regime of passage through internavonal straits; freedom of scientific research in
areas subject 1o coastal stale jurisdiction: permissibility of mililary uses of the OCeans;
transit nghts of land-locked states: and the peacelul settlement of dispuics. Almost all
of these msues engage the interest of every state and, indeed, most refleet the interesis
of the international community as a whole. Every one of the Major issucs engages
Canadian interests. Whatever national or EToup positions may be on particular issues,
1 is becoming increasingly accepled that it is in the interests of all states thar
agreement be reached as soon as possible on the rukes of international law applicahle
l0 ocean space. It is recognized that there is an increasingly urgent need for cerainty of
the law, coupled. of course, with the necessary fMlexibility inapplication What may not
be so widely recognized is the long-term consequences for the international
community of the choice we are facing af avoid ing or inviling iniernational conficts,
depending on the success or failure of the Conlerence.

New Concepis Emerging from 1he € onference

Two radically new concepts arc emerging from the Conference, namely,
the economic zone and the common herivage of mankind. The first embod i=s clements
fram beih the high seas and the territorial sea regime but is a doctrine =uj EEners,
While it is assened by some that the economic 2one constitutes the high seas, the
strangly held view of the vast majority is that il constituies nejther high seas nor
ternianial sea. The eoncept of the common heritage of mankind 1akes bitle or nothing
from the territorial sea regime nor cven from the pre-cxisting contiguous Zone
concept. Al the same time, it 1s the antithesis of the high seas regime. While the waters
riperfacent to the international seabed area may continue to be subjest to the latssesr
laire docinine of freedom of the high seas. cxcept asamended by internatioral fisheries
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conschation. enviranmental and disarmament tresties, the seab=t below ang its
resaurces will be subject 10 a regime of international management. governed by a new
international authority.

Two other relatively radical new concepts are also ererg:ng from the
Conference. namely, the “freedom of transit” regime for pessepe through
International straits and the archipelagic concept. Whereas pre-sxistag 3w pravided
for the right of innocent passage through international straits, which permitied
coasial state determination of the innocence of the passage and reguired submarines
to navigate on the surface, the proposed new regime doss nod contain thess saleguards
far the strait state. While the new proposals were intended 1o take accousi of the fac
of the | 2-mile territorial sea upon straits not previously enfolded by the terntorial sea
of one or mose states. the new rules of freedam of transic will applytoall i stemnational
strasts. although difterens regimes are provided for two classes of strans ~o deflinition
i given of international straits similar 1o that enunciated in the Coary Channsl case.
characterizing international sirais as thoss customarily or wradibonally used for
mernational navigauon. although that is how states such as Nommar. Chile and
Canada wnterpret the provisions. The archipelage concept, while not tozally new in
that certain siates such as the Philippines and Indonesia (and. for thal matter,
Canada) have asserted special jurisdiction over archipelagic waters for many years, it
ta only now that precisc rules are being formulated concerming nghts of passage
through sealanes, heights at which overflight can occur. the ratio of land to water, etc.

While it may not be generally recogmzed. the long-term tmplications of
acceplance or rejection of these new concepts goes well bevand their immedate ambit,
and thewr intrinsic importance, admittedly great, I is their very movelty that carries
with it imponant consequences for the international community. Mo maiter how
comprehensive the proposed drafl convention may be or how carefully drafted the
previsions giving birth to these new concepls, their very newness s bound 1o give rise
te diflerences of interpretation and application. 1t is thus esseniial that we have in
place binding third party settlement procedures. when thess new wreany ruls po inlo
force. Conwversely, preciscly because these new concepts already have considerable
status in international law but lack as vet any concomitant salcpuards which can be
developed only in a multilateral comvention, there would be great dangers if the
Conference were 1o fail - a point | will return to Later.

Develapments 10 Daie

I'n broad 1erms, the concept of the cconomic 2one. while tracing its origins
on the one hand to the "functional approach™, pursued for two decades by Canada
and other countries. and on the other hand to the 200 mile claims of Latin America
and other countrics, can be said to have actually emerged from the Conference
negotiations. The concept has becn defined in ircaty law language ard the principles
embodied in il may be said 1o have erystalized to the point where they zre onthe verge
of gaining acceplance as rules of imernational law. Some sar thev a=zac . have this
status. This is partcularly true with respect to fisheries jurisdiction a-d = as alreads
the ease with respect ta sovereign rights over the resources of the contiz=niz| shelf by,
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to 3 lesser exienl, it applies now also to coastal jurisdiction for the presenvation of Lhe
matine environment. the regulation of scientific rescarch and the exploration and
explottation of the seabed to 200 miles where thers is no continental shelf. The concept
of the commen hentage of mankind is now almost universally accepted. although its
precise begal content is still under intensive negoliation. Unfortunately, whereas
differences af views continues 10 exist on important questions relaling to the economic
zone {such as the fisheries and scabed rights of land-locked and geographically
disadvantaged states and the precisc degree of coastal control of scientific research),
there 15 a complete stalemate on the issues relating 1o the regime and international
institutions i be eslablished for the seabed beyond the national jursdiction. The
Filth Session made conerete progress on the economic zane. but relauvels litile on the
common heritage. Useful negotiations 100k place alsa on other issues, such as the
status of the economie zane, the regime for passage through international siraits and
the rules for delimitatian of seabed boundaries as berween adjacent or opposile states,
For the Mirs1 ime. senious discussion eccurred also on 1he rules applicable 10 peacefyl
setilement of disputes. No discussion ocgurred., hoewever, on final elauses nor, as a
conseguence. on Lhe key questions of panticipation and reservations. No progress was
made on breaking the deadlock concerning the seabed beyond nanenal junsdiction,

Frospects for the Conference

Mo onc can say with certainty whether the Conference will suceeed or fail.
What 15 certain is that there remains a good chance that the Conference can suceeed,
provide governments do not refuse 1o conlinue with the exercise because of the time it
s taking and the costs involved i terms of human and Mnancial resources and the self-
resteaint reyred of states while the Conference continues on claims they wish 1o
advance. [t » generally accepied that the aext (Sixth) Session of the Conlerence is
likely to prove the "make or break™ Session. If the basis for agreement s worked out
on the seabed regime, then there will be great pressure to conclude the negotiations on
the economic 2ene. international straits, delimitation of boundaries and other issurs,
Even sa. at least onc further full substantive session may be required in addition to
considsrable work by the Dralting Commitles. i seems likely, however, that if visible
progrest s made al the next session. governments will be willing 1o continue ta
commit themselves 1o pursue the Conference 1o a successiul conclusion.

Consequences of Surcess ar Faifure

A successful Conference would mean agreement on over 30 treaty
articles which 1ogcther would lay down binding rules of law applcable to an areg
comprising seveniy percent of the eanh’s surface. These rules of law would not exiz jn,
2 vacuum. They would bind states 1o act in new ways. They would kay down new
principles coneerning the management of ocean space. They would result ina major re-
allecanion of resqurces as between distant water fishing states and coastal stales, and
s betueen developed and developing states, coupled with a transfer of powers and
jurtsdiction on most issues other than military fram the most powerful states 1o the
less powerful. The new rules of law would bind states 1o peace ful settlement
procedures on mest issues (while Itaving open wide lgophaoles relating to coastal
fesoures rights and malitary uses.)
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A faibed Conlerence would mean thal while the 200 miks limit has come
inte existanes 35 a lact of international life. none of the safeguards embodizd in the
draft treaty would necessarily apply. The 200 mile concept s far more bkely 1o become
a 200 miie terntonal sea than a 200 mile economic rons confliaed 1o specifie
jurisdiction, coupled with stringent safepuards. The |2 male territona! sez 15 a fact of
enlernational life but s applicanen 1o international straits would not be 2oupled with
agreed rules concerning nghts of passage. New proposals eoncerning the delimitation
of manne boundanes could have sufficient legal weight to erode the pre-txisting
cquidistant-median line rules but they would not be linked 10 binding thied pany
settiemnent procedures, withaut which the new “equitable™ approach wouid have hule
meaning. The seven years of work on the international regime applicable 1o the scabed
bevond national jurisdiction would be lost. Seme developed siales might take
uwnilareral action authorizing their own nationals and other legal entities (o explore
and exploit the deep seabed beyond the limits presently claimed by any state. Centain
developing states mught respond by new wnilateral action asserting national
Jurisduzlion over these same areas. They have said they would do se. Conflicws over
fishing rights. environmental jurisdiction, undersea resources rights. conflicting
delimitation claims, nights of passage in straits and claims to the desp ocean seabed
could “surface” all over the globe. The conclusion is obvious. The Law of the Sea
Conference has gone too far an developing new concepts and ertoding the “old
international law” for it to be pecrmutied (o fail at this stage. The general interst of the
international community and the particular interest of Canada meet in the conclusion
that there is an over-nding need for a suca=sful canclusion 1o the Law of the Sca
Conference.

The Comman frterest and the Canadion Nationafl Interest

On each of the issues on the agenda of the Conference, it has been
necessary [or participating states 1o develop positions and, in so doing 1o allempt o
determine the point at which their national interesis ean be recoociled waith the
interests of other states and, ultimately, with the interests of the international
cammunitly asa whole, It is well known that lrom the outsel of the preparations of the
Conferenes Canada has worked closaly within a group of coastal states, comprising
Alfnean. Latin and Asian states, as well as a lew developed countries, such as Norway,
leeland, Australia and New Zealand, to work towards these necessan
accommodations. While this group has understandably sought 1o prot=ct its own
interests. it has attempted to go beyond them in seeking solutions. There 15 a general
imernational communily interest in the management of ocean space, a rev olutionary
rejection of the previous laissez faire regime. Canada has been one of the most active
states in pressing for ralional management concepls. There is a general international
community interest in the conservation of living retources. Canada bas been in the
forefront of those pressing for aceeplance of this concept. There remain differences of
views on how best to achieve this objective. Canada is amongst those who have
insisted on coastal state management conservation and harvesting rights of living
resources in areas adjacent 1o coasta) states. There is widespread recognition that the
interests of the international community as a whole arc engaged in the need 2o presemve
the manne environment. Canada has led the attack on the laissez faize approach o
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preservation of the marine environment and has urged acceplance of specific coastal
jurisdictions and the imposition of new responsibilities upon flag states, Canada has
been extremely influential in gaining acceptance for global umbrella provisions laving
down fundamental obligations to preserve the marine environment and has also been
instrumental in developing the basic jursdictional compromise consisting of
international standard setting, coupled with coastal enforcement {and coastal
standard setuing o icecovered areas). There is widespread agrecment that it is
essential to preserve [reedom of navigation in intermatonal straits. Canada has
supporied this principle but called also for new rules to go hand in hand with the new
“right of transit™ which would protect the coastal strait state environment There is
virtually universal agreement on the need to saleguard the freedom of scientific
rescarch and widespread agreement on the right of the coastal state 10 refuse to
consenl o scientific research related 1o coastal state resources. Canada has actively
participated in the attempts to develop a balanced approach to preserving the
necessary scientific freedoms, while ensuring safeguards of coastal rights. There is
universal agreement on the basic concept of the peaceflul use of ocean pace, There is
little, il any, agreement as Lo what pre-existing military uses remain permissible. There
has been no extension of the principles embodied in the Seabed Arms Control Treaty.
On the contrary, it is generally agreed that military uses will constitute a total
exemption fram the proposed wreaty provisions on compulsary third party settkement
procedures. Canada has pointed out the anomalies of a peaceflul settlement Lreaty
whick would exempt military uses and has ¢alled for the expansion of the Seabed
Arms Contral Treaty to encompass other typss of installations and devices, in both
casey without succsss. It is generally agread that the new Law of the Se should be so
formulated as 10 make a major contnibution to the development of 2 pew sconomic
order. Canada was one of the first to argue thal concepts of equity should be embodied
in the new Law of the 5ea. Canada has pressed for a regime for the secabed beyond the
natuonal jurisdiction which would benefit the developing countries prmarily while
also enabling the developed states to participate in the exploration and exploitaton of
the seabed resources. Canada was the first to propose Lthe “parallel aceess approach”
whereby the proposed international enterprise and also statss and private entities
would be permitied 1o engage in such activities. Canada was one of the first developed
countries [a give strong support to the creation of an international seabed authority,
which would have concrele management powers going well beyond Licencing and
repstration claims. On fisheries, Canada has pressed for acceptance of the cancept of
the "optimum sustainable yield™ whereby the harvesting of the living rsoures aof Lthe
s¢a would be maximized and the surplus bevond the coastal state nesd:s made
available to other statss, Canpada, almost alone of the coastal stales, has expressed
willingness to conssder being bound, even on resource questions, to third party
adjudisation, in the event of gross abuse of powers. Canada has pressed for acceptance
of coastal stale sovereign rights over continental shelf resources out to the edge of the
conunental margin but has played a leading role in developing a concrete definiton of
the cdge of the margio and was the first statc 1o propose revenue sharing related to
continental shelf resources. Canada has not hesitated 10 assen and defend i national
nterests 1n the Law of the Sea Conference but, a1 the same time, has cansistently
attempted to work out equitable solutions on every issue under negotiation in the
Conlerence,

Conclusions

Since the beginming of the deliberations of the Seabed Committee and
from the outset of the Law of the S=a Caonference. Canada has played a highly visible
and active role in focusing attention on important issues and seebing 10 develop
agreed solutions to them. While Canada'’s interests are in large measure proteceed by
the presemy draft wreaty provisions of the revised single negotiating text, it is not
passible 1o predict with any degree of certainty which provisions of the revised single
negotianng text will be accepted, il any, and which will not. This uncenainty, and the
importance of the issues under pegotiation, requires a continuing commitment of the
Canadian Government and people 10 the Conference. If a falling awax of public
iferest and the adoption of a unitateral approach 1o all issues 8 10 be avoided,
importanl opinion making groups, such as the Canadian Council on International
Law, must play an active role. Views may well differ sharply on the approaches Laken
by Canada 1o particular is5ues. There should be no difference of views, however, on
the peed to conlinue to press on with perseverence, patience, imagination, hard work
and our full diplomatic resources in pursuance of the Conference solution.
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