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introluction

: FParticipants are aware that until relatively reoceently the
Law of the Seaz was feunded upnﬂ tws fundamermtal principles of
international law: state snrvereignty over the territarial sea:
and the freedon nf the high scas, applying te the oceans beyond the
territorial sea. The 1958 and 1960 Geneva Cenferences en the Law

nf the Sea gave impetus tm the praessures far the extensinn nf

jurisdiction seawards, in spite of the failure af the conference

tn agree eithexr on the breadth of the territerial sea ar a contiguous
fishing zone {the functional approach). The Cenvention on the
Continental Shelf is a casein pnint. The decrlmnizatien process
added to these pressures as new states questirned the "old inter-
natienal law", influenced by certain cruntries, particularly snnoe
nof those in Latin America, whe advanced territnrial sea or patri-
menial sea claims extending 200 miles from sheore., In 1%67, the
USSR propmsed to a nucber of states that anreement be rzached en

a 12-pile territorial sea, coupled with a high aczas corrider in
international straits. Later, in the same year, lialta introduced
intn the UNGA the concept nf '"the crmman heritage of manking"
pursuant tn which the seal ed beyond natimnal jurisdictimn would be
reserved Inr peraly peaceful purposes for the benefit of manking

as a whole, particularly the develnping countries. The lialtese
proposal resulted in the establishment ~f the UN Ad Hoc Seabed
Committee. The pressures for recegnition of increased coastal
Jurisdietion, including the reaction tn Canada's Arctic Waters
Pnllution Prevention Act, cnupled with the USSR initiative, the
counter-proposals to it, r-lating to fisheries (as well as the
territmrial sea and straits), and the developments in the UM on
the seabed issue, cnalesced in 1970 in the expansion ef the mandate
of the Seabed Conmittee to enconpass the preparatimns for a Thixzd
UN Law of the S5ea Conference on a broad range nf issues., The
Conference began in late 1573 in New York. Fiwve Sessions have now
been held with the Zixth planned to begin in May 1G77.
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Nature of the Conference

The Third Ul Conference on the Law of the 5S5ez is z global
law-rzaking exercise concerned with important legal, political
and econoric issues, Since the early stages of the work of the
Seabed Conmittze, the law-making has been directed far nors toward
progressive develoonent than to codification of international law.,
The "revised single negotiating text" which has energed frozm the
Conference gives ample evidence that what is occurring is a major
restructuring of international law alcng new and radical lines,
lMioreover, the "law reform aspecte" of the Conference are coupnlad
with new approaches to intsornational institutions, Soth the
substance of the new legal regime being negotiated anZ the censo-
sition, powers and mandate of the proposed international seabed
authority raise basic questions affecting every state, land-locked

as well 25 coastzal.

Issues uncer “onsiferation

e A e e R T T g S —— © mmmme s e e o —

The concrete issues under negotiation at the Law of the
Sea Conference embrace a wide variety of interrelated gquestions
including: conversation of living resources; pre:ervation of the
marine environnent; the nature and extent of coastal Jjursdiction
over living and non-living resources; the regime applicable to
non-living resources beyond national jurisdiction; the cdelimitation
of clains as between states; the regime of passage through inter-
national straits; freedon of scientific research in areas subject
to coastal state jurisdiction; permissibility of miliary uses of
the oceans; transoit rights of land-locked states: and the peaceful
settlement of disputes. Almeost all of these issuer engage the
interest of every state and, indeed, most reflect the interests of
the international comnunity as a whole. Ewvery one of the major
issues engages Canadian interests., Whatever national or group

positions nay be on particular issues, it is beconing increasingly
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accepted that it is in the interests of all states thatagresenent
be reacheZ z2s soon as possible on the rules of internaticneal lazw

applicable to ocean sbace. It is recognized that there is an

[

increasingly urgent need for certainty of the law, coupled; o
course, with the necessary flexibility Zn application, What n=
not be so wifely recognized is the long-term conseguancas Ior the
international comunity of the choice we are facing of aveoiding ox
inviting international conflicts, depending on the success or

failure of the Conference,

New Concents Engrging fron the Conference

Two radically new concepts are emerging frox the Conference,
narely, the econoric zone and the connon heritage of pankind, Thsa
first exbodies elements from both the highseas and the territorial
sea regince but is a doctrine sui generis. While it is asssxzted by
sone that the econonic zone constitutes the high seas, ths strongly
held view of the wvast majority is that it cons*itutes neither high
seas nor territorial sesa. The concept of the common heritage of
rankindtzkes little or nothing “rom the territcriz sea regins noz
even iron the fre-existing contiguous zone concepti. At the sane
time, it is the antithesis of the high seas regime. While the waters
superjacent to the international seabed area may continus to be
subject to the lazissez faire doctrine of freedom of the hidh seas;
except as anended by international fisheries corservation, eaviron-
mental anZ disarmament treaties, the seabed below and its resources
will be subject to a regime of international managzcent, governec

by a new international authority,

Two other relatively radical new concepts are also emerging
from the Conference, narely, the "freedom of transit" regice Ior

passage through international straits and the archipelagic concedt.
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Whereas pre-existing law provided for the right of innocent nassage
through internztional straits, which permitted coastal state
detercination of the innocence of the passage and recuired sub-
marines to navigate on the surface, the proposed new regine doss not
contain these safeguards for the strait state. While the new
Proposals were intended to take account of the effect of the l2-nile
territorial sea upon straits not previously enfolde< by the terri-
torial sea of one or pore states, the new rules of freedom of

transit will 225ly to all international straits, zlthough Zifferent
regices are orovied for two classes of straits. Mo fefinition is
given of international straits similar to that enuncizted in the
Corfu Channel case, characterizing international straits as those
custonarily or traditbnally used for international navigation,
although that is how states such as Norway, Chile and Canada inter-
pret the provisions., The archipelagic concept, while not totally
new in that certain states such as the Philippines and Indonesiz
(and, for that matter, Canada) have asserted special jurisdiction
over archipelagic walers for many years, it is only now that precise
rules are being formulated concerning rights of passage through
sealanes, heights at which overflight can occur, 'th2 ratio of lanZ

to water, etc.

While it npay not be generally recognized, the long-terc
imp}ications of acceptance or-rejéotion of these new concendts goes
well beyond their immediate ambit, and their intrinsic importance,
admittedly great, It is their very novelty that carries with it
important conseguences for the international cormmunity. Mo matter
how comprehensive the proposed draft convention may be ox how
carefully drafted the provisions giving birth to thess new concents,
thelir very newness is bound to give rise to differences of intex-
pretation and application. It is thus essential that we have in
pPlace binding thrid party settlement procedures, when these new
treaty rules go into force. Conversely, precisely becauss these

new concepts alreacdy have considerable status in internztional law
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but lack as yet any conconitant’ safeguards which can be Seveloped
only in a2 oultilateral convention, there would be great Zangers if

the Conference were to fail - a point I will return to later.

Developnents to Date

In broac terms, the concept of the economic zone, while
tracing its origins on the one hand to the "functional aoproach™,
pursued for two decades by Canada and other countries, and on the
other hand to the Z00 mile claims of Latin America and other countrizs,
can be said to have actually emerged from the Conference negotiations,
The concept has been defined in treaty law language andd the princicles
embodied in it may be said to have crystailized to the point whexe
they are on the verge of gaining acceptance as rules of international
law., 3Some say they already have this status. This is particulzrly
true with resphect to fisheries Jjurisdiction and was already the case
with rewsect to sovereian rights over the resocurces of the conti-
nental shelf but, to z lesser extent, it applies now alsc to coastal
jurisdiction for the preservation of the marine environcent, the
regulation of scientific research and the exploration and exnloitation
of the seabed to 200 miles where there is no continental shelf]
The concept of the common heritage of mankind is now zlmost univer-
sally accepted, although its precise legal content is sitll under
intensive negotiation, Unfortunately, whereas differences of views
continue to exist on important questions relating to the economic
zone (such as the fisheries and seabed rights of land-locked and
geographically disadvantaged states and the precise degree of coastal
control of scientific resez -ch), there is a complete stalemate on

the issues relating to the regime and international institutions
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to be established for the seabed beyond the national jurisdiction.
The Fifth Session made concrete progress on the econonic zone,

but relatively little on the common heritage. Useful negotiations
took place zlso on other issues, such as the status of the economic
zone, the regine for nassage through international straits and the
rules for deliritation of ssabed boundaries as between adjacent

or opposite states. For the first time, serious discuision occurged
also on the rules amplicable to peaceful settlement of disputes,

No discussion occurred, however, on final clauses nor, as & CONSew
quence, on the key questions of participation and reservations,

No progress was made on breaking the deadlock concerning fhe seabed

beyond national jurisdiction.

DOC 436




g

Prospects for the Conferonce

No-cnz can say vith certainty whether the Conference wiil succegs
or fail. What is certzin is that therc remzins & good chance that the
Conference can succoed, provided coverncments do not refuse to continue with
the exzrcise because of the time it is taking and the costs inveolwvad in '
teras of humen and finsncial rescurces and the self-restraint reguired of
states while ths Conference continues on clalins they wish to acdvance, It
is generally sccepted that the next (Sixth) Session of the conferencec is
likely to prove the "make or break" Sessicn. If the basis for sgrecrent is
worked out on the sazbzd regizs, then there will be grzat pressure to
conclude the negotiations on ths eccnomic zone, internetional straitis,
delimitation of boundaries and other issues. Even so, at least one further
full substantive session may be required in addition te considersble worlk
by the Drafting Committes. It seems likely, howecver, that if visible progress
is made at the next ssessicn, governuents will be willing to continue 3¢

commit themselwves tc pursue the Conferencs to a successful conelusion.

Consequencss of Suceszes or Failure

{. successful Conference would mean agreement on over 300 treaty
articles which together would lay down binding rules of law appliczble to
&1 area comprising seventy percent of the earth's surface. These rules of
law would not exist in 2 vazcuun, They would bind states to act in new wWays.
They would lay down new principles concerning the management of ocean space.
They-would result in a major re-allocation of resources as between distant
water fishing states and ccastal states, and as between cevelobed and
developing states, ccupled with a transfer of powers and jurisdiction on
most issues other than military from the most powerful states to the less
Pwerful. Tine new rulss of law woul? bind states to peaceful scttlesent

Procecures on most issues (while leaving opben wide loooholes relating to

coastal resource rights and military uses. )
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i failed Conference ticuld mean that while the 200 mile limit has
come inte existencs as 2 fact Gf‘international life, none of the safeguards
embodied in the Zraft treaty would necessarily anply. The 200 mile eoncapt
is far more likely to beccme 2 200 mile territorial sza than a 200 mile
eccnomic zone confined to specific jurisdiction and courled with stringent
safeguards. The 12 mile territorizl seaz iz a2 fact of internationezl lifc
but its application to internaticnal straits would not be coupled with
agre=d rules concerning richts of peassagse. Now proposals concerning the
delimitetion of marine boundarics could have sufficent legal weight
to erode the pre-existing equidistant-medien line rules but they wculd
net be linked to binding third party settlesent procedures, without which
the new "equitable" approach would have little meaning. The seven years
of work ¢n the internaticnal regime appliceble to the seabed beyond national
jurisdicticn would bz lost. Some developed states might take undlateral zaction
authcrizing their own naticnels and other legal entities to exgplore and
exploit the deep seabed bevend the liq%ts oressntly claimed by any state.
Certain developing states might resgondjﬁy new unilateral acticn asssrting
national jurisdiction over thesz same aIE;é. They have said they would do
sc. Conflicts over fisﬁing rights, environmental jurisdiction, wKierses
rescurces rights, conflicting delimitaticn cleirs, rights of passage in
strazits and cleizs to the desp ocean seabed could "surface" all cver the
globe. The conclusion is cbvious. The Law cof the Sea Confearence has cone
toc far in cdeveloping new ccncepts and eroding the Yold internatimal law!
for it tc be sermitted to fail at this stage. The gencral interest of the
international ccommunity and the particular interest of Cenada ieet in the

conclusion that there is ai over-riding need for a successful conclusion

to the Law cof the Sca Conference.

The Common Intersst and the Canadian National Interest

Cn each of the issues cn the agenda of the Conferznce, it has been
necessary for participating states to devel op positimms and, in so doing,

to atteopt to determine the peoint at which their national interests can
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be reconciled with the interests of other states and, ultimately, with

the interests of the internaticnal community as a whele. It is well known
that from the outset of the preparations of the Conference Canada has
worked closely within a2 group of coastal states, corprising African, Latin
and Asian states, as well as a few developed countries, such zs5 Norway,
Iceland, Australiaz and New Zealand, to work towarcds these necessary
accomodations. While this group has understandably sought to protect its

owm interests, it has attempted to go beyond them in seeking sclutions.
There is a generzl international community interest in the management of
ocean space, a revolutionary rejecticn of the oravious laissez faire regine.
Canada has been one of the most active states in pressing for rational
management concepts. There is a general international community interest in
the conservation of living resources. Canada has been in the forefront of
those pressing for acceptance of this concept. There remain differences of
views on how best to achieve this objective. Canada Is awomngst those who
have insisted cn coastal state management conservation and harvesting rights
of living resources in aress adjacent to coastal states. Thers is widescread
recognition that the intercsts of the internaticnal commnity as z whele are
engaged in the need to preserve the marine envireonment. Canacda has led the
attack cn the laissez faire approach to preservaticn of the marine
environment and has urged accaptance of specific coastal jurisdieticns and
the impositicn of new responsibilities upon flag states. Canada has baen
extremely influentizl in gaining acceptance for global umbrella provisions
laying down fundacmental obligations to preserve the marine environment and
has zlsc been instrumental in developing the basic jurisdictional compromise
consisting of internzticna’ standard setting, coupled with coastal enforcement
(and coastal standard setting in ice-covered areas). There is widespread
agreement that it is essential to preserve freedom of navigation in
inmernational straits. Canada has supported this principle but called alsc
for new rules tc oo hand in hand with the new "richt of transit" which would
protect the coastal strait state environment. There is virtually universal

agreement on the need to safeguard the freedom cf scientific research and
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widespread agreement on the right of the coastel state to refusc to consent
te scientific research relsated to cozstal stato rescurces. Canada has
actively participated in the attempts to devalop a balanced aphroach to
preserving the necessary scientific freedoms, while ensuring safeguazds

of coastal richts. There is universsl agreement on the basic conecept of the”
peaceful use of ccean smace. There is little, if any, acreement as to what
pre-oxisting military uses remain permissible. There has been ho extensicon
of the principles eambodiecd in the Seabed Arms Control Treaty. Om the contrary,
it is cenerally agrezed that military uses will constitute a total exemption
from thz proposed treoaty provisions on campulsory third party settlement
Procedures. Cenada has pointed out the anoms=lies of a peaceful settlement
treaty which would exempt military uses and has called for the expansion

of the Seabed Arms Control TIreaty to encoEpass cther types of installations
and devices, in both cases without success. It is generally agrezed that the
new Law of the Sea should be so formulated as to make a major contributicn
to the develoomant of & new economic order. Canada was one of the first fo

argue that concepts of equity should be embodied inm the new Law of the Sea.

Canads has Dpressed for a regime for the seabed beyond the national
Jurisdiction which would benefit the developing ccountries primarily while
also enabling the cdeveloped st tes to participate in the exploration and
exploitaticon of the seabed rescurces. Canada was the first to proposs the
Yparallel access approach" whereby the proposed internaticnzl enterprise
and also states and private entities would be permitted to engage in such
acti;ities. Cenade was one of the first developed eountries to give strong
suppert te the creaticn of an international seabed autnority, which woald
have concrete managment povers going well beyond licencing and registration
claims, On fisheries, Canada has pressed for accentance of the concept of
the "optimum sustainable yield" whereby the harvesting of the living ressurces
of the sez would be masdmized and the surplus beyond the coastal state needs
macde available to other states. Canada, almost zlone of the coastal states,
has expressed willingness to consider being bound, even on resource questicns,

to third party adjudicaticn, in the event of gross zbuse of powers.
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Canada has pressed for accoptance of

over continental shelf rescurces out

mergin but has played a leading role

tion of the edge of the margin znd we

coastal state rovoreicn rights
to the cdgs: of the continental
in devazloping 2 cencrete defini-

s the first state to prooposc

Tevenue sharing related to continontal shelf resources. Canada has

not hesitated to assert and defend its noticnsl interos+s in th: Law

of the Sea Conference but, at the same time, has concistently attempted

to work out equitable solutions cn every issus under neootiation in

the Conference,
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