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conducting diplomstic relations. They drew up o docuusnt
which codified intermational custonm and practice in this field
and which, tc a dezree, broke new sround Dy getiling peints
of law which had, until then, been disputed. The Convention
has now been ratilled or acceded tc by the overwheloin:
najority of states and is looked upon by them as declaratory
of international law in this Sicld.

If any of vyou remalin skerticael abount the 4rue role
of the Viennaz Diplomatic Convention, let me assure ou thot it
is regarded by 2ll its siznatories, and npany of the Varsaw
Pact countries are zwnz its signatories, as authoritative on
many points of the law coverin: the donduct of diplomatic
intercourse. FEven more importantly, they behave as if they

J"'ra«al themselves bound by the Cenvention., It is cnly st the
risk of doing serdcus harm ¢¢ thelir relations with cther
states and at the risk of severe sanctions frfom other states
that a sovermment will bresk itz provisions. Irn fact, when
its provisions have beon viclated, states have backed down
from their position when the rules of the Convention have been
pointed cut to them. The record on gompliance with this
Convention, as indeed with the other great intermatiomal
convantions, has been gjood.

I. may be objected to this that the reason for
common complisnce with the Comvention is that it is merely
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declaratory of pre-existing asreements as to the contents of
the rules of diplomatic intercouwrse. Dut let it not be
forgotten that while azreenent on these rules nay have heen
reached before the actual codification, azreenent had to be
reached aoons states, and at that point intermational law was
formed, Tt should alsc be remembered that law is always a
raflection of the cormon will., I it lacks semeral supports,
it is unenforceable. I nsed only cite the well-worm exanpls
of the Angrican experiment in prohibition. Therefore to say’
that the Convention is not law-making is inwvalid; it is no
less law-creating by being a reflection of general consent.
The very act of drafting an agresnent mmst inevitably lead
to a meeting of the wills.

Thiz element of consent is very inportant, Lacking
proper means for enforcing intermational conventions, consent
becomes basie., That is why, in drafting conventions, we must
be caraful not to camit oursslve=z beyopd what the nations
subseribing to them are prepared to carry. It would have
been pointless, for eeample, to include in the Mplomatic
Convention the oblisation to persiit emersency services to
enter chaneery premises without permission in the event of
urgZancy. duite simply, few countries would be willing to
accept the trust of the host country at face value: there
Just isn't the good faith required for such acceptancas,
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30 1t is elear that, in drawins up these conventicns, we
must not commit oursclves beyond the peoint to which we are
prepared tc go.

This point beyond which we are prepared to go is
sonetimes set by domestic considerations as well. A case
in point is the Vienna Convention on Consular Relations
which wma= drawn up under conditions similar to those of ithe
Diplonatic Coovention. Once azain, it is an atteopt to
resulate and codily intermational custcorm zgnd prastice
resardin; the eonduct of Internatlongl iztercourse - Lhls time,
of course, in the flald of consular relations. Tet it has
not beenll possible, wrcil now, for Canada to ratify the
Convention. VWhy: Primarily ¢his 1s bacanse the Convention
soes beyond what Canada, the Federel Covernment, is able to
undertalze., Cur ratificaticn, as & comseguence, is dependent
upon the agraemaent of the movinces to inmplement the
donestic legislation required to cooply fully with the
Convention. TUntil now, it has not been possible to obtain
this agresment, thouch we hope that it will be feortheonming
shortly. 1t can bs sean therefore that there is a problenm,
in drawing up conventions of this asort, of pot committing
curselves beyond what we can carry domestically.

¥hile on the subject of multilatersl conventions,
I must mention one more recest example of an effort to codify

ees 8
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the intermationally accepted norms of behaviour in a Ileld.

1 am thinking now of the Convention om the IIizh 3eas,

adopted on April 29, 1953. Thie document, as I have said,
coliztes existin~ law oh this subject and mnkes a declaration
of freadon of navigation, of freedom to fisk, cof Ireesdom to
£l over, t¢ lay cables under, and to navizate upon the kigh
seas. It is undeniable that this Convention i1s of the zZraeatest
significance sinee the hizh seas are an arez iz which states
frequently some into conflizt and which even today concern

a simnificant portion of IZntermational laws. To relate back
again to waat I have just said zbout not committing owrselves
beyond wiat ve can carry, it chould be noted that neo
conventicn has vet definad territorizl wmters. There is
nothins surprising in this. %We heve simply not yet reacaed
the point vhere states have agresd smbstontislly on the extent
of territorial waters. To dfaft 2 convemtion would therefcre
be meaningless.

The best example of International conventions is
of course the Chartar of the United Rations. ¥ore than any
other it c¢an be congidered in terms of lsgislation in as
smuch as compliance with its Charter is almost a duty that
car be decanded of the nations of the world since membarship
in the Dnited Eations is teday practiecally a sine gua non of
statehood. Hore than any other convention it is bhackad by
an elaborate system of sanctions for non-conpliance, though

ceoe 9
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the effectiveness of these is a matter of conjecturse. And
more than any other international convention it is 1z~ -
creating in as much as it contains express provisions on
procedures to create new international law. I will repeat
that the Charter of the United lations is the finast
example we have today of an international convention as She
source cf international law,

Bilateral treaties bear a closer analosy to the
private contracts of individual citizens. In this case, they
reflect only the will of the parties and their agreenent on
each point. Here, there is no guestion of majority decision;
we are in the presence of a real contract, which may even
contain sanctions for non-compliance. They come about when
two states seelr to promote an interest pesculiar to themselves.
The question therefore arises whethar they, in fact,
constitute international law. It would, I think, be fair
to say that many of them are not in fact sources of
internaticnal law, refulating as they do a purely persocnal
azresment, although controverdies as tc their interpretation
may raise points of law.

It is equally clear, however, that other bilateral
treatias may be recarded as law-creating. This situstion
arises when the inability to create & rmltilateral convention
is met with a network of bilateral arreements that substitute
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for legislative provision. Look, for exampla, at the
solution of the problems of petting fugitive criminals back
for trial. Because of the differences in the criminal laws
of dilfarent states and in the dilferences in the concepticn
of political as distinct from crininal offences, it has not
been possible to achieve a general international conventicn
on extradition. ©what we have instead is a series of
bilateral azreements wihlch, in their scope and subject
natter, sive birth to internaticnal law.

Before passing on tu ancther source of international
law, I would say a word about the siznificance of treatiss and
conventions as creators of international law. It is, I think,
undeniable that the Treaty creating the Urganization of
American States was the source of a good deal of international
law. It was, after all, the need for complying with its terms
that zave rise to the Cuban blockade. Every signatory state
of that Treaty has put inte effect an economic and political
blockade of Cuba. Iz it not significant that the one state
in the henmisphere not 3 member of tLhe OAS is not participating
in that blockade:

As to the law-creating character of resclutiocns of
the Unlted Hatlons General Assembly, there are two points of
view on whether they are or not rules of international law.
The Soviet bloe has tendsd to take the position that they

.il‘ll
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"' are law and should be chserwed as such. Their view is
| probabhly based on an over-enthusiastic opinion of the Tnited
Hatlons as 2 great lezisiative body. To the extent that this
point of view is sincere, it ignores, I thind, the rezlitles
of the current attitude townrd sovereiznty and is tac
optimistic in its appraisal of the United Netionms
Crzanization. Other countries, on the other hand, and lanada
is amons these, do not resard the mesclutlcms as law-creatdng:
ﬁlgthgy Bee thes rather as nerms of hehaviour, of expreszsicns of
awill, or as roals to be achieved. Thisg realistic appreach
nay be more zppror~iste to the nresent state ol tae
internstional commanity. Cuite sinply, the United latlcens is
_ %nnt able to 5o berond the position in vwhich resciutlions are
- itn be considered as enythings more than sxpreszions of good
" intentions. [Irtervasional lswy still depends, after all,
‘uporn commen consent for ita force; and the nations of the
world are not about to surrender any more of thelr sovereiznty
to a law-mating body like 4he General Assenbly than
_ ahgolutely naceauarvhj
The specialized azencies, on the other dard, are
continuallr senarating resulations. ihile these arc nob,
strietly speaking, really laws, they must be considered in
the same catezory since they do prescribe morms of behavicur

anong states. We do see, in this area, a generally more
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favourable approach by states, a willingsness to accept
internaticnally asreed upon regulations as binding upen
themselves. This is attributable to three factors. PFirst,
thasc azencies are dealing with technical matters which are
not as likely toc arouse public sentiment and upon which a
surrender of sovereignty is not as likely to be noticed.
Sacondly, there is probably & feeling tuat the srowing
interrrelationships among states would not be possible
without the delsgation of some dagree of sovereignty.
Thirdly, and I may be overly optimistic about this, but it is
just possible thst the common acceptance of taese rejulations
is the result of a growing recognition by states that they
oust be prepared to surrender some of thelr rights to
abgsolute self-determination if they are going to co—axist.
Another prominent source of internaticnal law is
/ custom which has, historically at any rate, been a major
source of international law. By custom we méan rules which
have acquired legal significance as a result of thelr
application by states over a prolonged period and their
recognition as legal-rules. Hany of the preat intermational
conventions are really codifications of customary
international law. The importance of custom is given formal
rocognition by the Statute of the Intermational Court of
Justice which permits the Court to apply Pthe general
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