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e Teitish Morkh smerics Acl Zose ot daal Clesotiy witn the scmjemt
i treatpamking, The sameption in 1207 wad thel L treatpemnbiagz SWar Wiy
ol winidl m. part of the prerogutlue powver 4o gomiust forsign effalrs wide
~eotal with the Sowerelgn and wis exaraised an toa wivies of har Txitink
dnistess, Ths only provision of the Britis: noptl: fusrles Aot referyisg to
irentisd uns Seation 132 whioch provided toat toe Canudies farifanent (net tne
wovinsixl lagislatures) 'lh!J-lhﬂﬂnlltﬂplinipnpﬂmr
Mmmumx Anada pr of any ;wovinoe Lmﬂ.u;urheftﬁ

wisish Mpire, towsnds foralizsn countries arising oot of trestiss betiwen the
apire and seed foreign ooumtriss.”

mmw:m-Hnlﬂmthullrmew-
wiing sspacdty in Lta oam rigsi, during lae parict 17, te 1931, as mrt of the
“oyal munmmrnpannrium;n Affalirs wiich devolved upon the
Jrewn in yight of Onoeds.

The shange was brought sbeut uisost entlrely by eustom, sonvertion and
o angEl blam.

ﬂﬁnt“mnﬂtmnltﬂintMmguunﬁﬂdwﬂtrm
ing ber interest. M,ﬂnﬂ:m—.amlw.hnwmmm
necesearily sesepted, Later the siviee of Canede was imvariably takem. Then
mmmmmwnrtummm,mtmmnpw
wawunnrmmmnmm. ater, & Canadinn repres-
MMMHMWﬂh:wmumwm Mmally,
mwmwmmumuuu-nrmhm.
.  The prooess was A leagihy enma. twever, throughout the develspment
#M'iﬂlhltaﬂntﬂnmtm.aﬂmmm
ﬂWW“mmMﬁMﬂuMMh
mmnmummuﬂmﬂrmwmm-ru
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rovintes) Shat partioipated in toe ecrouliatlens. lnter, L wus Geoilef

t tae M) m.l Comference Lhet "wliaer Grecd drilelo mpr Y o SEinigne
culd e eomltbed to the moseptsnge of ouilve obliiTisne cxmerl tide iha
cePiadte sssant fyem all povermupia%) tne Gowermeaate rolareed Lo wvame the
ovepaneats of e Deiwioms, not tieas of toalr constiteent adris.

The dovelopment Yy suston, eowentism ond -reomieat of tir Moderel
cuer 0 wlar iste trentiss ves aryntaillsed Wy a Swilolel fleding in the
shwer Couwentiens Jsse (1977) §n the selskrmted opinion of Cnief Justlaee Dmfft.
%a regerds all muiss iatarmation:; srrangss-ais, 4y 1o & necssmry
somsegeenios of the respestive rosfitioms of v« lemindon ‘xesutive and
e mmlmﬂ that thir anthus ity (ic enlor Lot istore

Coverters repressnt the Crewn for asrtsin ;urposes. But, in me reapset

mtisml egremeenis) resldes in tha Farlissent @ Comnds, Toe Limtecant-

dess Sis Lisstewent-Lovernor of n . rovines vnprepent tue Cream in respest

15 relations uith forelipgn Jovermmrats, The _coaZian :xestive, sgain,
semetitnhionslly cots under respomsibility to the Farlissest of Ssmeda
and it &3 thet ‘wrilament slons whion cen seastitatiomally ceatrel its
eonfust of extarml affeirs.”

The develntion of the treaty-moking pover to the Sovernomelancrel wvas oow~

iraed in 1947 when, en the advies of the Jsuadian Covermasnt, the King issosd
htare Matart delogating to the Gevernos-Cwneral "all povers laafully belongiag
) ue in respeet of (nmada”. The official press relssse oa that date dessrided
x» Bew Isthers Fabamt an fullowe:
"Ry the imtyodustory woeda of Jixmse 2 of \he new Lettevs Matdant the
‘Covernar=Gnnera. is sutierised to axercise, oa the advise of Cammdisa
rinisters, all of Ms Majesty's povers and anttoritiss in resyest of
Camnda, Thls dess met Limiy tie King'e pwesregmtives. %ar doss i%

‘!”
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mwwmtﬁ rreset prsotics wader vhleh ewrlalr ~citers
ave mbeltbed by the “rnadicn Covormesat to the fing persenacdy.
Sweesy, whew the maw lotters fatant oms intc Tores, &t wili be
lagelly pousible for the Coversorelensril, oo the advias of
Corpdiae Winistars, to cterglss aoy o Lie jowvers anf cotherities of
e Zyeown ix respost of Jameda, vitbeut the nwaeseits of o submiswion
Bolng mde Ao His Fajeaty. (The new pouer: e matimritiss oonforred
W Sals peweral alspar fnelude, msmy othoru, (oynl Bl fowers for the
slgaiag o7 trenties, rotifiostions of [restics and the Ssmanoe of
Leabbawn of Credemde for scbessedors.. inerc wi.. be mo legal peosasity
@ alter uhu.n; prastioes, Oovever, tae overfeert of Japmfla will
8 in » pesition to deterrine, in any rsrocmtive ratier affesting
Onnadn, whethar tihe wmabmisaion should go tc s “zjewt: or to the
Govrermreiensral.
e new latters Extomt revokes and guparceds the exirting letters intemt
and the sxisting ioynl lnstractiona. The Moynl inetenetisns heve besn
incorparated ia the nev Letters fateat wviich beve beez fesusd under
the Great eal of Janade.”
b iz sigmificant that the ;Tea: relsase, nml the Letters Patent to whish it refers,
taiae 0o ougpestion thwt the ;rwrugative rowers it forelgn effalrs passed to
he ldsstestab-Oovarners of the Frovinoss, Ihe dewolntion weas slmnly sl exprersly
> the Gevarmer-Genersl (i.s. the Covermsnt of lsnada). It 4s zigedfiesnt slse
Wt oo smespiion was taken to the letters ftant or to the pwress release By tw
roviness.
It bas besn sugeested fiut singe the lanadiun Comsitiwtion dan eeme
e Dedng ©5 one axtent as & result of jreesdant, thet is %0 my the develegment
" ssaten and ecwrention, the Constitution is wwewsw less clear or valid tian

L Sl R
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it wight phherwise e, This conaumion L bozel mon o lstaber Antereiatlte
3* the Prosess of emwtitutisne’ Sove.o.

It 40 0F omarme tmu o wdldy Lg TLILS A hmrinan . 2t omeesnn
e Lasie dosmeat of the Mmmdian Cooslliodlza, toe Lot wes aet scdrisilve 1%
nah of $he Comedian eomaitaticn Lo umerltto:. ot L noe even mosh of Um
enstitutisnn] provisicons Latenisd Lo sovern the Ninetl-adng of L nev Soalinice
ore expressly set ewt in toe -2t [Lxelf.  Thvdoys oroviclons not oo ararerged,
od of mjer imporienee in rsliticn & presogstive povers, ineleing the toreige
ffairs prevogeiive, MoTear T, b ket et e woobien of rer mnallkie governeent,
us Osldmet systes. tie statis o role of the rime Iladster, the 0orly aystem,
ar is the offiss of LA?‘I#WW‘MI‘&J. rstituie’ b Lne sot.e iZe office in
antioned, ot the Lnsuebent 1: rppciated by Lae “orye! “Torogetive. % sention
hatover wat made 0f the ‘rime “inister or aic Cabinel 1o whon the reol exeoutive
sver resides, foc longunge of ioe prewxble to the ot and the #vldent intatlom
7 the drafters ws o lmpsrt ints g anedian cosstitution tha uhole syoies apd
spuratus ©f gowrrnment Dove op~d orlor to 3T bot. In Loest Uritdln and.diwm
arth Maerioa, [ndesd the preasbls to the ..ot mekes trlz explicdt in stating
B "winrets the proviases of umatn anl ‘iova colls und Hew Munsviock hmve
rnosed their desire ic Be federal'y uniled inte one decdinion wader the
anm of the Unitod “ingiom of ‘rent rltuin swd Ireiaw' with & conviltuidon
adlar fn prineinie to thet of the Valted “inglor,..

Apoordingly, Lhe Agst doos mot zpell ocaut the llills of the prerogative
* the Crowm. 50 nestion s made of the ity regting on iae Govermur=faneral Vo
smre thet tiere 13 ¢t all tixes o rrine “lolster and Cobimet i ofTise, in
;ﬂu vith t3x prineiple sf contimaity of poveraecat. T sention s mde of
o Jopress Conit of G.nada cr of its sunstitutional rele, Mothing in the

qi.ﬂ t
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Conwtitution sakes rafsrsnoe to the boaia ~onstitutioan! prineiples of the
cagy of Farlisasnt and the rule Bl law.

It {8 slevr, tharcture, timt the . isdlan constitation ix in prrt
vritten s’ in prrt wnaritten, al tuas 40 ~ov rostrlsted te toome frovisi:
wilas cre st dowm Loxowrl' o in tae 70 Lat, Vhe oeirtdlutlesa 1s, novewor
nometosless ree! for belag potly In umritess fore. 41 L5 24 _klﬁmm vie
cf sonotitutlonm:. .ow 4o calinisalin Lwt bedouve o pariloiler constituticral
coint 1s net ensarined in .. wrltte: 3 1 titatdom, 1t therclly loses vallel
Tads would apply oniy in tor mee o o2 2oanley wit o oo lete weittan coue
shltwtdon, L7 tier: ao sudu. oo owinds GLoturs of oaoosidtutionsl practlee

7.9 tade siear than . unrlten comstituticn 4z fully mor=bie of providing

the nooosmey cartalmty of the l-w and the omseptial mafcguerds whieh are
the fumotion of every constitutiom. To muggest tbet those arems of eomdlit:
dwvilcpmat ubich are uzrittm are therefore blurry or wnosrieis 18 ¢ g
the besic an? lang asttled principles of constitutionsl prestiss. M tie
gt of thabe considerstiems it swmnod be srgued thad this er fhes previsi
af the Cenedise Constitution 18 mot clear sdaply bucanse it 18 wot enshrise
in & writhmm dogurent. In particular, it is not Justifiable 4o sowband Shet
1t 19 uptlasr shere the oxtermal paer retites in Camdiem cmmtitsbiomsl
pmotice bedsue B9 #ecific provision on this mbjest 1s ecuiained 1o She
% Act. Tp fsdt it s lonr beem swiablished thet Caneds Jus & Swaty-uaii
power ap? thet 14 is mercisod through the Govervment of Cormin. ThiD peinc
ng pever bewe Quamtiioned. Tetatly, however, it has betn sugperial thak tk
pover i85 sharet with the provinces or that 4 cugt to be dhared wilh the
mmnuummﬁmmu@mawﬁmnm
tronty-mnieing: pover in ¢ort in flalss. Thms allegdions are ol Bgpeler :
Canslian ecastitatisma) prwitice,

esb
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The position is corrsctly exprassed by loyd Mofinir in the
fullowing langeage!
moemslly, it is the fedors) govermment thek exervises the totellily
of imtermational capacity to conclude treaties and it is e exceptliom

3o find sy of the madber states being permitted to partisipste in thir

fonctimn. Froo this wintufﬂwthuﬂnitdmtu of kaeriom, the

posrindan of Canada, ap! the C amsorsiealth of sustralis sy be regardad
8 belomging to tho pure typo, in wirich the whole t resty-omicing
capecity is rvested in the Cfeder) povenmant; the neber stat e

or provinces poS3eRs no such capecity, although thelr ccoperstisn sy

ba reguired for the parpose of inplanarting a treaty ..."

The essence of this positiom in rmmldhmm“ﬁ
of Mr. Awmdré Patry in his study! nIrternational Capesity of Tedsml Btates”
wiref, o'est on vertu A'une pratigue constitutiondlls @ paxéie fomdé.

mr wme interprétation plrtit restrictive de 1a persamalisé des

reovinoes que 1' %=t Fidbrel a asmuné an toste axieeivisé ) wmarcis

des conpbtonces imtermtlomlecs vee” (page 65).

"Le droit internstional classique ne rosormeit, o le sail ancene
persomalité wéritable aux Aats nebres des Dhddmmtios®.

not, elcer) ap the basis for a M fferent conclusioni

wpts 41 aypartient @'wbord 3 1tétat sabzmsit Lad-wime du ecnobder,

ey 1o conmtitution, 1' exercice de carteines ot SRR fatemrmtics

S collectivitde~iarhree”. ;
[ L & ]
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(t) Jovenmd Cometanes pad Wt apal Svered gty

™he arpmed s soaetines nuce thet thc provinces shald kave
‘he enbarasl poveraignty that goe with thetir intermul cumetence under
ibe Brihish Nerth sseries Act. It i3 Lyportant,therefore, in considering
Ais deund %o bs amre af 1ts isplicstics, op the basis of the actusl
wovisiems of the Bridish Torth merion Aot.

Tare 18 50 dispte an to the status of the British North
marics Aot of 1557 as the basis oonstitutionml docunent of tiCamedizn
omtitation, It prevides for the dlvisiop of legisiative powarw as bebwoen
he Jeyiisnant of Camadn and the provimaial legisiatires in Part ¥1 (Section $0-
S iaclusive), |

Bettion 91 provides thet "1t mhull De lawful for the Quesm, by
of with the aivics and ooswkt of the Emats an! Houne of Commans, $o make
e for the Meese, Order amd Oood Goveryment of Clamds in relation to all
A9ase net soxiag within the Clesees of Subjects by this Act sssigsed
winsively $o the lagislstures of the provincss”. (It 18 notewortdy thet
wikion 92 nukel o referesmce %0 the proogtive power of the Quean but
dere axly 4o "the logisiature” in essh provincs). Beotiom 91 goes oo
» 149¢, “for gresber eartainly, but not s0 a8 t0 restrict the gmemlily
" Yine forveguing Terws of this Sestion”, 27 classes of mbjents falling
thin *the stlurive legislative mthority of the Parlizmest of Canpdn®,
peifisemtly, ths settion closes with the provision that sny mtber soming
thin the slasews of mbjetts suasmted in this setties wmll wot be domnmd
come withiy the cladw of mbtes "of & loml or privete mtare® listed as
lenging esslumively to She legislatures of the provinees™ ia sechiam 2.

Sestiom 92 prevides that “§p each provines the legisisture ey
dnsively maks e in rdlation to mitorw ocoming within the claspe of
Jerkm® thereimmftar ammamated. Fiftem clatees of subjeshe are 1inbed.

Y




| rtomsth Mib-geotion soncludes by Boi Cosbn Tt 2L Pt I Ton S
rarely loval or priveie petusc in tae provinse o

Beoticn 93 provides that 'ir apd 0T ool rrowimes’ the lorisialury
xclusively make laws in relation to tAusstion, B iect to the pooigims
Amved in four sub-secticns dealing witr donadnetioncl SChoals, BITAIRLC
s, aad dssehiet gehocls. (It snm:)? be nited tiwt the pmoss vy et

. emslusive to the provinces) sb-mection L providen thet Uin cane any Huos

peinl Lew a8 frow *ice to Tiny sseme tO the ﬁw?mornﬁﬂﬂmidp-ﬂaumdl

mite for the dus Exeation cf the provisions of ttis sectisn 1s not Tode,

5 cage wmy detision of the mr—ﬂmml-in-ﬂmmﬂ on amy Gppesl undes

aeh onge “"Sha Parliscemt of Carnde way make remedisl Lave™.)

Seotion Ph provides wizply thet the rarlineent of Laneds woy Roke
4gien for the wiforwity of all or any of the laws relative to property
civil rights in Omtario, Nowr: Sootiu and hew Byanswiok, and of the court
eMures 1n the thres provindas, put that any such act renuires provincial
‘slation to bo Mede affective.

lﬂtim’smfﬁrmrmt Wﬂlﬂi’hﬂmw

.oelture and incdgretion. The language of the weotion 1s quise spesific in

ting the powers of provineial legislistion “io esch province” snd provides

,-mhh-uunhnunﬂntulnn;m!urlrmhuﬂumtwh

rinces Mave nerely local powers. mmm«-mtumﬂm_
igned respectively to the Farliomart and the roapect ive provissial Leginlaturos)
ntﬂ.nuﬂh”inmn wﬂmtmmﬂmnlﬂmm

rm-ﬂtq.mmmpmm-'m in Sectimm i,
oo
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in the clopsus o tubject assizned Lo Freliamert,
tepection 13 — ferries, ‘ )
sdeh 48 in xarp comtrast witn the Tunman e Wo A L GERSLInAn CIASHIT 0L

ribjest §0 the provinces; whers such &3, 6.0.!

‘wotion 92:

nb-sectien 2 - taxgtion pod reversics; "within the province”
zb-pestiop € - pripons, Ren-wnd for the srovince”
ab-sestion 7 ~ hompitals; "in gnAd for the province”
m& = Mmﬁﬂ »{n the province’
mﬂ - MM “in the province”

subsestion 13 - ane? civil & "in the province”
ib-section 1 - admipistration of justices "in the province”

ib-gection 10 - locm)l worke and undertakingm (exclided fros. provincisl
compstence are stenmshipe, reilways, canels, telegraphs and

cther works ‘comecting the pruvince with amy other or others

of the provinces or extending beyond the limits of the province”;
also excluded are stesmship lines “between the province and any
British or forelgn country”} a further exclusion frow provimalsl
competence ore such works as are declared by Parliament "o be
for the gemersl advantage »f Canads or for the advantage of twe

or more of the provinces”).

There 1s no hint anywhere in these kry sections of any eternsl

- sxtra~territorial powers for the provinces. The vasis for any such claime

st therafore lie cutside the spscific lapguage of the British North smerics

t.

Apart froz the British North America Act, it is necessary to comsider

so, in determining whether there is any basis in the srgument that intermal

mpetence carries with it axt ernal sovercignty, the series of consultations
14 within the British Commorwealth which lod to the gradual attaimment of

tomomy of the Pominiona. In perticular, it is noteworthy that the Ratute

Vestuinster of 1931 provides in “ection 31"It is declarsd and enacted that

» Parlisment of s Dominion has full powers to makes lawe, having extre-territorial
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rrticns,” It 1s Bmatevasthy the-t thie s5ar w3 soo ivom Lo the leg.aloiure
1 proviace,
It 1 argued monethelear that the cers [ncli-ion 2f » elogs of
tjeet within rrovizelsl rivers carries with 14 ke  ecessary relsted actarml
—orsigunty. Mo le:al bugis iz citsd gither i7 the ritizn wortk iperies Aet
in Manadian eonstitutizanl l-w Tor emi=h a =roncpicia-g 1t lp sieriyr amce™ted,
[t i erideat fpac tha =hive eltatliong that, jwvesfir ap the 39
t i3 congarne !, nrovincisl rowers wara i=tended 1o be 'l ite! 40 matters
1 loeal a-ture vithin' the rroviqce §n ueetln, o evar, even {Ff themw
ssiderstisag vere nat sufficlent by themselves, it voul! be clear from 2
rber sxaminstin of the lerliszationa oF the natinn that a provinee ean
vo axtrs=territorial casmetetces that puck s thesis ir n:{ eampatible wvith

» Canadisn Comst tutiom,

l.-m
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The aryoeeat, 15 ac e lal, “r . om0 Tuser. o Do QINES GLOUL,
- iraly of the elasres o agvisc. . 9. - e s oot timey (oarore” e
s stetubes mnd pupTases o7 tle bocemne Lo ar acleslioop dn Bhe 0 oerr o
»ds ta the Tellew . ng oeaelvaizny 99 7 asly 27 sord 3 Vhears:
etdon i
seapebim 2 ~ Airect taxakicat vhiie tnare g oro roertitstlamal  bjection

pravisess boarrosia, isils lalr Woroa g Tor rprrinelag
purpseer  bre selessclisn aipht e cre? rgoa mele Tar

galntataing the sraviace esul? papticlrete in the interazlonsl

rgaslar; Mm! vhose tenporshiy fr 11 te! Lo stabep,

33 . thig mobmpactdra cigit be
uzed ag a daglr for sleiring 3 rlont Tor oA yPwwince b participnta,
“ar exumple, in the asrtloge af the ‘zZber lociittes of tha
.comyale Comigalan for Airope.

eadagiiaa 7 - Ramuilalia usrliage Shoriblozazigs ia @0 for She provisee®;
$hiy sobepegiis: al Lt ba L83l n@ s heelas Tor alataing a
riz*t to -wrdershlr !z the orld 'ealt: riaslstisn a2 the
Taited Fatis.s int peatiel hilirea's vergescy “wnd,

bemeiizm 10- lacul waria asl iaceptahlacg) 1n avite ol tas spesifie sxespticn
o7 extraeprovineial etes shirs iines, telegraph lloes, doj

thes theary, vhish sppaars 2 1gnore suek sueeriisqa, sight be

--ul’lrlz




sned ip eonfumetion withiiic oo~ .. R . 51 SRS R P L g
coripareiip in the Inter-Govemrreni-1 . o« @, _ Lty caniser: o,
and the Intermational Televwaoi- o liurs A1 50 n o MLas
inmterprotation of the word 'l )’ cihlowe USed RE L e fov 2lpitine
womberahip in the Imternetionsl Aw.vic nery Lpmne gt for metovnie locntuse
»f the Test Ban Tremty, an® tie Hon—broiiferntdom Treaty; for mecrrakip

in the Imtarmational Civil ;viatdion rirarizatien ant for siproture ©f the
Shicage Comventiom an Adr Hav! stior apd ihe Jiie” Brace Trestw; and

feparete represemtation in the Lrv ol the S Coniorence® and geureie
ignature of the four 195 Oeneva low of tue Cex Liriventions,

i3 - property apd civil rigits; thls sub-mection xight Lo amed am 2 bagig for
1eiming medarahip in sozs o “he sriong of the U7 it3el! such s the Scommige
nd Beulal Comnell, or the (huan rdghts Covmissdon, or for prrticipating in
nlerwoes much 88 the recermt Hyep LB Comferenee ol Teheran.

_m - E‘lﬂhtmtif_n sf fustice apd dnpogiticn « Famipmans; these
db-gestions might be usor (o the ligin o) the thesry in questtion) for

intwing sesbereip in the Inturmstionzl Dastituts for tre Inificetion of
dvate lawi; porchape evren for dwmanding the riyst to become g party to the
atuts of the Intemational Court of Just ice; or for meparate represemation

the Intemations] low Comaimsion, sn the Inmtermeticrnsl Court of Just ios,
n addition, pertmre, to a Temdian nwber).

providing for comourrent powers in relation ko "agriculturs in ths provines”
1 “imdgration imto the province’ vt be usSed as the basis for a clsix for
*vineisl mebership 1n the Yoot and “griculturs Organization, amd provineial
+icipation in tho rsetings of the Executive doard of the Unived Matioms
h Commisgioner for Refuzess; or for aebership in the Intergovermmental
adttes on Buropesn Mlzrtion (of whiah Canade {8 not a nesbar);

el
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- ghmrad pouwers in th- f7o4 0T Latow rguart b hwefletrs
decision might be ured i o Dwmin DY 1t BT e ETUPLAG

to pepurate aswberphl; In the Tt gon Lo omal Lobeuy Uroanisetion.

cotion 931 edesation] tiim section if nlrawss vsine oped s ¢ saL0 Sur
s Claim to segmmiic memhersnip 4n the Unite’ “int i'my TAucation,

Solaptific wrr Culturml Urgerrlzation.

Suob organizetims re tre Universal Tustel lpiom, anA toe
~merpationsl Civil Avistion .rgwmizetlon adgk, for ihe tloe beln, be
Xempted from such clairs, tut it is nt Al Moult . Toresce thet they, o,
sould evemtually bo brught inmto the ardit of tha argmert that provircoes
raguire the right to samrmste radbership in intematiopal organizstions ax
smeh, 1f coly or the basis tic! exclusion would bo MHacrisinatory.

Pc gtate Wuch arumans 1B to ahow thelr fer-resching consequenced,

It 48 importamt to appreciste tiwt the proule: 18 put an artifcisl or unresl

It e clesr froa the foregolng thet wiat 15 placed in issus DY the
‘heories of axtermal Eovereignty for proviepces is not acraly thoee mttore
toughing on efuastion Lut the artire range of gubjects falling withim domsstic
provincisl ovupetence under the BEA aot. If provincial jurisfietion were
ot epted abread in &1l flelds, where provinces have Aonostic conpetantd,
ihe provincos would in effect h.ve takom ovar the asjority of the prcblome
involved in cogtemperary intemation:l relatioms. It hecones the wore
‘mportant, therefors, when sunk thaories are advencod am pert of the “new
mernatiopal law” or as & basls for upproaching the asevinet of the Camadian
:astitution by fait secaapll or precedent, $0 be sware af the drection in

+ich such theories inevitably lesd. Frecisely bacause they are not based
l'.n
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in logle er law or ap adsting Crmedicn constitation- 1 crecbicte, nor on
sscogrised istemwstiowal g, they are jrriiculoriy elestic. Wiel wdpn
v be & theaxy thet internsl copotencs osrzior wiil it etierns] sovereigty
o]l later evalrs 1in%0 8 theory that, wiere it b clearly been otallishof
imt provinees hu_!,o‘:.w to separste participatior iv imtermatiom]l comlevreroes
4 ome sard, Shey mant, lorloally, %o be permitted toc sace rient with
~eipeth to all eonferences of =l) sorts.

The iswme is, therefore, not as to wiethor » province can sttend
. "winer® lstermatioml eonference or smghge in "techiical ’ relations with
mother powar. The i1ssue i wvhethar Canadn is t» speck wili. one woice
hroad on 8 very wide variety of gquesticns wirich fall umder provineisl
jaristiotion st home, or, in sncrt, whether Canade 18 one entlty in the
nternatienal commuity or two or ten or sleven a® the case may be. It
-etongl neSemSsry, therafore, to commider the thesis that "precedecnts” can
wt are buing establimhe! in this direction zn? thst thie procass rseratapts

: proper and legitimste basis for rovision of thc prasent Canadian constitutiom.
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only $o Fetrictions am! cdblimtions volumtarily indurred.

Jurifisa)l equslity 18 the foupdstion stome of the law of treetice
wince all parties %0 & treety rumt bhe Jurl-Heally apsl in orer to be
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climtms rrvoke the responsibility urder irerotioml lav of the party
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The Ahenyy shat intercal owmpeisnes varrics «1id 1L exbarmal
soveruigety leads aliso to the swnglosion Lhat units of ali federsl sthies ke
the rigt te partisipate indopanaeer.ly in interpatiaal organisstiens cuonoerncd
wiA) s jests on whish sush units have eowpetenes wiihin the fuderal stacs.
The resull, if sush & Lhesis ware valid, woulu be the proliferation of purtiede
MMWﬂ}mimim.MMWam@MMHHMh
et weald essbrodlist Whe prinelple of Jurldiosl equality of stevuas on whish
sush ergapisitione sre based. Peisral states wodi have two, sleven or [1fiy
sonts anil the sams tasbor wf wetes, As aJalnst the s.igle seat and single vous
of witury shates, Te peruil ihe sungonent wite of federal states Lo e
mhers of faternaticoal erganisations weuld cpon uy quections whiah eould
theunien the legal and philoseghical basis of sush vrgsnisatima. Ths asesp-
sanes of the theoriss baimg pul [orih Lo Justily sxiernal powcrs for Lhe
provinges of Cansids would have vury szriows consuquenses et snly uhe fuiare
of Comnda twt for ihe futurs of intc natlional srganisatiems.

(d) Unitery and fwderal statss arw i the same Satermadiandl
SR ibeR) pelblats

Sagauss of Lhe smnsmnsual paiuwre of Lternatiensl law, the ralss of
imbermatismal law tenr te refluct bhe actual meeds and wishes of e Snter-
mtional soesamity. The prinelples of sovereigaty wd eqmality of states e
shus beth the Jurddiss) basis of intoernsiional law snd ot bhe see tise a
raflsstion «f the meed of states 40 regulate their affalrs in an srderly
fashion. It i3 3 corellary of these prinaiples that if & gromp of stales o
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Bariler jractiss, devalopcd gurirng &n «r= whoh international alfairs
did mab present the eomgisy and diverio reaw ol Aemues whigh Loy 4o Leday
purmitted the sbaring of both Lhe formulstion apy isplessriaiicn of foreigm
palisy anongst ibe oompanent parts of fsderal staios. Instances of Lhis
phetemsma 1 the F0th senturs are very few (and in all osses under esntral
scmbrels) and in She actual practies of the fwisrations in questlon tie rights
have virsually fsllen into desustuac. The explanstionh for (e Ldishpioaranos
of thls phéoonancn 18 ;Fesusably Lhs inaressing preosures eiwrelsed wam states
‘olday - of an seencais, peliticel wsl sosciimes pilitary natare = whish regulre
S Motal Mrength s Lobal bargaining powsr of Lhe atate to be swt effestively,
plus the fast Lhat Lhe parts are norsally nol interested in saimaining
soversign status. Uivisien is wynunosous with weskress in imsermatisna) affairs
veday. Thas, the sonduet of foreign Affal-w in bovh new amt elier federstiess
has eoms o reflest, 28 & pessoaiiy of life, the eeordiineiad view af the sswmiry
a8 & wheals, Indesd, the pressurea whigh heve produssd whils kind of seoriinated

ceed
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This praction of cubpera.lis hite Tl Doeefli M d.u%.r;:Ll Wb, bl BLalos An
the ooursse of the sluiics buir; Garrud aul in ube ubh Ly e special legal
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NuSh SUDpUrALicG ew: Ohl rotwed wlfig..vely on tie tesle of dgowd Toilhy,
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Imermalione: Law capcdzgion oo les S uilws o e obw wl Treatiss, Oeod fadth
Presupjuses rospuol ITuF the  FANEL G - & BoVurwaiib p wquRlity of Stabvs, and
DaArtuCVeLt Aan,  ThBe L FinQi, A AMV Lapwnrioives o Lhe develemring world
arusre The holich bic i  reCoaensd oo o esbeblisoed o [R4L §00GMUL) ratber
thar by eopporalian ani Cune.iiALLiof WwUTulnes Lhens pringiples anu Funs
oDunter 5o prevailing trende n Aotorm Lidnal law,

{g) Pegeral states a.just Lne.r intemc) coshanises so &8 Lo allow
for partigipsiicn in internatical aifsirs of all thatr ceubers

and parts on e vasir of indivisibdliiy of lereigs paliey and

The prineijles o foduralien have evolvaed consiuerebly ir-r the J.ui.

few decades, particularly during the post—war period, during which the pnce'
.




- -

and pemplaxity of intermational relatione have increased so markedly. Thus
new states have draftsd constitutions wiil: Intern.: mechanisms allowlug

for partisipation in international affairs by ail their members and parts cn
the basis of one coordinated foreign policy, ane indivisible sovereigneniity
an the internmational plane, and one voige in internstional councils. This is
the new principle of federalism on which eontemporary federal states are
forwarded, and it is the only viable alternative for federal states to

frastionalisam, separatiam and disintegration.
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(s) ¥imt the Comatitution Soys
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(c) The prooess o crurting precedenis

{#) T™e Aespamaibility of Frraign Stetoes in .el-tiop to the
Interpretation o Foedernl Constitutioms

. gopclustone

(a) Ealationes amon, 9i.irs are based orp rulpedt for the suverslgm
apanlity of all stietes

{b) Tdependant Bovercizn States aPe $he only meniers of the
imtarmatiopal commmnlty

{c) Indepenfert sovercipn States sre the only seubers of the
imemationel orgnizsti-ne (ubject to & unique excertlion
Bysloruswis swd Ukroine)

{(#4) Dnttary s fedo=l stotes are 4n the pase internationsl
Juridicsl pomitiom

{g) The copduct of “orsiys sffairs in Lotn now sp? older federel
statem i the resronelbility 2f the fotaml gorermuat

{f) Imtermstionsl cooueration Is carried out #n the basls of

cooparetion mncn: Riateg and respect for the soveroign equality
of states

(g) Petaral stotce arlust tiudr imtemal wechanisun o a8 to allow
for participationm in iniemational affoirs of &ll its sebers and
perde en the bamis -7 indivimibility of fureign policy and of a
wingle presence in tre world.
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L+ The Precess af Creating FProcpce s

The argweat s sese Lhot elioce Lanmos scquirsc Lwe soveraigniy
axi indepersisnee b custex, courrentlon and pract.cf zelet cun also
sequiire interastionsl status b: &G anelo Uk serier o] "precedsrts”. Im
considaricg tRls proposition it 15 OECEMSETS LC a7 1n mind ihe
isportaat rols of internatismal las An detersinin: internaticmal status
ic additicon 50 constitutimal wractilce.

Id is wll htmllﬂm;; states athi-ve ctasehcod 101 onaly
W thair unilstarsl scts, (Mietber threuck e volutlion or revoletion, or
sthar means)., The asquisscense of cther siates LU Liwir atizlaasht of
statebosd 18 the sessotisl prervguiolite %o msmberunip in Lhe invernaticasl
somtinuity. This asquieseerces and wespime of Lielr stavus i tarmpd ,
in inseruational law, "resogrition”. In couledporsry preciies "recogoition®
is often schisved by means of sdeiscion bo Wik U.N., bet thls s Bot mn
inveriabis ruls, sioce reco;nitlon can te stialned by ether means, and
aiuisricn 4o the U.E, 10 not looked oo by sose states am mecerding PFetog~
nition,

Padas long setiled rules of iateriationsal lsw, isternstisnal
status does Dot asarws A & Tesult of inte:meticnal setisa unless sush
action 18t

a) sccompa-isd by & tlals to intermsticual status) amd

b} muen status ie recognisad by other ststes.

The coastitutive act in thils procsss is the recognition ssserved
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parpose te paint %0 tor "once onuly” sxesple of e ioTussle and LR
Ukrsiue, given ths wary aspeeial clrveuances of Liair sdsigsion Lo Loe
UolHe and tho fabt that aqy other attrioutiouws of an intsrusticosl
persopality whish thay =ay appear Lo nave in law ars ¥ery alrietly
circumseribed in praciise.)

Claims Vo Anternc:janel staiuwe by o componmnl yart of & fedsral
stats whish are oot foundiss on eonst:tutionsl les ara praciice cem place
foreign sbatas in ths eabarTassing poeltisn of havin, te devlus wheiimr
or not %o IeCOLLLIMG VW SLatus balng clawwsa, Tos pritelipls of mon-
interventiion 49 reised i the Feceral povernmmnt sl tos obher compeseot
parts deny tos status being u.’l.-u‘ﬁ‘lmﬁ it beoorws nocessary for the
forejign stata to chesse between the competing clsias. A farther coapli-
cation is that the principles applicailes Loregognition of stutes are pot
mressesarily applissble to claimes to li=ived “arms of invePostional
srvervignty. In treditiomal cocepts of insonational law, wils thare
have boun mary casws of dispuved clai:s Lo eoR;lete scvereignty eod
indepandenty, situstisns reguirin, scceptaces of a lizited ferwm of
soveraigmy tewied to arise sot as & result of & unllateral sssertisc
hy the dependengy or by s compomant part of a fedaral state, bud fren
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e absertiusn Ly l.ﬁnl.or.i.nl pow I &F Citanr fupsrier cuoneriily Wl L8
relationanip with the depenowncy.

There st Asly ancmaliss inaerast in couLiamporsr” uctioans aof
recogndtion, renging “rox Lnw sirictly igj.l obiervance of gie-usterzined
eritaria %o highly peliticul sonrcecgr bLased oo 75ty TRER Lae nature . f
politisal relati ng with tiw entity .o suesllies ey 7. 3 jeElive 1.8l
oriteria, Op ome psint, fovewer, &ll tapories o) reggnition oael enc
aTee, snd that s that recopnitics ia [Fenled wher o PLULE dseua Lhal
it has grasted resogeition, - not befere wa ney wnfter. ClB condisient
with recopaition do not ce.stitite recognition, 1! the eutasy of Lae zots
dows not 8o imiand. cimllariy, aots nol seesSaarils (GProin; WiMD thew
full resegnitvicn cam be deemeed to e:osTltute recooniidor 1S it aulBer
I toe mote so stipulates. (laawplsr of voli t.pes of situslions sboumd
io internatiomal law). VIvivaiely nowsver, 1n cracilce, reality sad
isgal theary tend tc coalssos, an: sa entity wiien iz sula te effestively
srove its statshood terds Lo hecowe recoi-itwd as a 2 ate. secogmitlon
recains, however, not ¢ oele astter of Jors, Lt a0 acl ieving speciils
legal consequences, '# & result, 1L dosc nct tend Yo ogcur by am stcidantsal
sroeess of sguivoesl sctia,

It coneicarimg tie oasibilitr of a claiw by a Wovikes of
“wogda toc ioternetinzl stalcs, it is 1-portaqt te besr o mind thet
a0t only states Sther tusn snuds weuld bave an wesentisl rols to pley
in aosording recognition of much status, The federsi stute itself

and it compouent perts nave ar eudlly, if oot sore important, rels,
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soem Lhe esmtlusion af sueh Bn agTeementt or tie part.oigstlon 1n rech &
sonference <088 Bt Lizreby Sttrect internitiossl iev oor glve 14 ey
il eend mw soder irtertatiocosl lev. In o cor for sueh A act o be
whit 16 nay purpert so b=, iU uptl be 50 Pecopnired by ciher Statleds,

Ever merw Lgportamt, bowever, Ll must L w0 Tecc iesd Ly ciner axthorities
of sas federsl state in guesiien. e twe jurisalrtione coxpsts oI
anthority in the sees Iiglu, theu Quite siearl olers 18 2 Question ol
recagnition as to who nas the rifht wnier Gispais. The a.vhority whish
Las Jemg eercised Lhe rigtl Lo usdlion WeaTetaldaply Bue Lhs paranomnt
right whtil it is upset by tie Coapetli, edtaciny.

Toe conflist say sppess © be aereiy a deewatirs jurisaioticosl
wonfiirt betweer provincial  overnmsat ani e feusral p«ve.nmset, s probhlem
not infrequentdy enacewiimred iu tik asv. Ihe Lerde 18 cUCh sore serloud,
bowever, since it FakSes guestiocns of luwer aluna: Liv & Well &

Cansdisn ecnstituticosl lsw, (o the inwwrosciotal plens teo i1ssws ia
quite simply viwtiar thire 12 w ba one englty koak av Sausds, Or a
secies of satitiss possessing Lhews powers P osenlly sxercissd only Wy

Canatls as 8 Wiwle.
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;f tmteractione]l lew wanlA, 4§ sccanted oo T Coimee Sobas o7 e U
place sn amw on strtes wighly ¢ icve da.nu i Lhe suponenl Rasts
of fwlerel ptatem. It 48 incuireet on pac minleoe € Lo cerbelr the
the eorstitmtion of the fudorel thote 4v Guesiiun Clarly poide the
kind of activity comtecploted, failins wilwl Loog Ton Lig s of
vlalating the principle of non-intoverdion,
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On A basis of She prirciplss ef ascyeraigntr, sxualisy, sutusl
songent gnd mew-istervention ceepled with the duty ¢7 se—cparalicm, it
L8 without Bayiwg tast any foveigubiate desiring t¢ suter inte arrange- /
saghs with & compement part of & Tedersi slats cannol reatiot its comkacke #:r
smly Se e samponewd wnit in guestion. It has & clear sblig=tion 1o >
toterastional law Ve consult with the Dovernment of tne federal siaks h.tm
aphring e My conrse of mEiimsm walch might viciste ins eoostitulem
of the fedsral wtate, This ebligation is ome cupec under interns. Lonxl k
law by every S%ede to sve.y eAber siste and it exists irrvapeciive ::
nru-m-t;uammu:w:mrﬂ-uuu”mt 1r\
She @s8iFs of t e furcign stave Vo desal wish t$. Te igners or Wypass the ‘)
Covermsent f toe foderal Fiats Ls wot & meve bressh of provosel. It s
a vislstden of sediled rules of isternationsl law. State responsibility
say wall be imwuwrred by sush aotion.

IN is obfious that it benoves Stsles 10 De ¢ wilives 1n 30
munwtuuwmrmutmm
partdcularly that «f a fedsral Stave. vhen tie sonmiitution of the
fodersl shats in questisn is ia part waritien the need for semiios is all
the mere preat, Mhhnmtuﬂwr'mmuﬂdl
state’ s seamitution is tiw govermmeat of the slate, Te atbospt a mnilsteral
inderyrwtation of anethar siale's comsiitdica em scnstitwie imberfereesd
in 1% semestie affsive; and ‘o Lahe asticn Besed on such M isterpre-
mw.wmﬂrl;uummum“w-t
mmﬂmhﬁrﬂimhmmldﬂ'uﬂnnw
vislatisn of the principle of noa-intervexztion, wnile sueh possidilitiss
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nuy sben Righly tworwsics!, Lhey eould well prow L e Sie Lreviialls
cnasquenss of saquente of svents [lovin, from ulowwisd cla s W
inwnational ssatus. If soeue 1. & osecusurable med {37 #uBh Cuvabii-
tudlenal shanges, Losp 1t ir en fuperetive ol Bote comsktie ani inbernasiecal
sooslderations tua. 1L b broucht aboul by sobsulits tlon, amjor.stion sad
Co-—gpar-tisn, AMieapis o rocedd by uhilaie sl precedsnt ed pegstiatiex
W Indt acommpli are nar:ly livel; to pruduece & ¢ rlo: of resel. s
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Stave as o vnli of Inwerne lonal ~oolely

Einee the earlies: origing of vme lew o oatiens, the stale has
bess the subject and concern of internglional les, Io receut tisas it Ras
becams acospted that there say also be other subjects ol internaticnal
law: far sxanple,esrtaln interustional orgenizat.cns. In the light of
rvosnt éavelopmmniz in tie filald of human rights, oven individuals hove
hcons & -m:.: of csacers—to internaticnel la.. Gevirtos!sss il resalns
the case Shay the partick to all irisrnational agrecuenis are ftales, eod
dovalopmenmts in ipteruaticosl relsatlons, woother Lo mperd to hemsn rights
or in other rialds, ssve not @rccel the copeept of the #iste as the anit

of isteroaticual socioty.

Soware. af e Esaeatlsl Tusrecteristic of ftater

It Bas lors bean recopniyed & internsticnsl le tnat befers ao
satity can be scknewlodzed as a siais i amsti posecss indepepdence uad
sovereignty. Conlemporsry international Las fas sot altered tha tradlie
tional comcept af statshood ar formulaied by Judge Ansiletii io the
Judgewsnt of the Persansut Tcurt of lnterustioncl Justios in 1711 im
the Custome iLnion _ase: "InRdepenience...msy alsc be dsscribed ab
soverwigmty (vuprema potesias) or sxiernal sowersigmiy, by which is
mesot Bhat the state naw over Lt uo ether satbority than that of interastismgl
law. The oonospt of independesce, rs ordsd 3 the oormal sharseteristis

of shates s> wubjsots of internaticasl law, csnnot be better defined tham
by scwpering it with tae (class of ) 'dependent states' ®.
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Side by slas wit- w eotlLimsur smphasis Lo Ant=imetionsl law
of the iapertance of the cunnert of SoWRCRLERt, , 6 a0 incressing enpuonsis
of Vi notion &f consent &+ the ‘uridiccl oeais of @ e birding adbority
of boernsiivoal isv. Iroerpedonel lae is oot loposed by on outleloe
suthorisy) it relles fur ibs bLindiny lofms wpes v rousant oI elates W
b 30 bouns. Tae ocidcrgue] neisre of interoatlicasd lsv doep nat
howerer, wasken ttj oo fos cunirary, i1 provides li. crestest siregUh,
simps any law to e effect!ve =must reflect trp =001 of e so~anity.
Evgn sraditiencl corgertyr ! tnbternaticnal lee reon ofingd oobsent sk g
mrincipal rsitionale for Lie crewth of cuslemary orineiples of lntercaticaal
law, Convemper=ry laterneiticnal lxv hes tended 0 forye wpon Loe slezsat
of consent a8 of prisear: lrowilesre ko relsiden o griwiplea of inter-
national Law acd ms & preroo. akiie Lo Whe developsent of oaw ColLanary
reles af internati-mel ls«,

The ocatewt of sonzent & Lot eEbentisl oharscwarisiie af
insernativoel mjr:m:ud 15 pacticaler by loswern Peropead Juriets.

Therwm i# brosdsr esstqaorily [or the concept howswer, siboe it 1s reflected

in the atstute an toe Intemalicsal Loart of Justics, article M ioeludes,
for ingtunce, wiary, Low "sources” of iniermativoal les, sonventions
*spiablisning ruies arpressly reccynised by coutesiine stawes™. Swen
subtom L& amserioed "ss svicence cf 3 gemeral prectice woepiled s lav®,
Tha scuserwuul character of contomrzry internscional law is stressed

1o particular in the 1927 judgwuent of the Fermanent Court of Inwer-
national Justice in tae "o L T" came WoSFe il was pLated that “the

rales af lax blnding upon Siate: soanats ‘rom Gslr cwm frec will as
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expresssd ip sogveuiion or by usairs generslly accepted s3 aXpressing
prineiples of lev and sptaviinhed in croer %o repulate woe Felatioas
betwesn these co-exigiin; Imdspendert ¢.maccities or Wil & viesw Lo tha

mmuievament of ocomen nliag®.

Contemporsry avtitudes o7 “talrss Lusploicn aboul the rele of custos
e Loreasing sipniiicmsos sitacnad to the iaportamce of

sovereipaty end coisenl ar L L agit of relstions ixtssau supter L3 iR
part the result of losolc ic.i dilffeserwes mmomy s»irles, since the
Sesond Nerld rar, but ilac oses &  reet deal to the eserpence in the posi-
war periot of mary nev slsiec Walch Dad ot Lad an gpportwnity, auring e
pariod preeeding their Licdegpendeace, to participei« directly in the
formulascden of fui-é ¢ Loter wi.uoal les. ¥ou surprisiip ly, such states
tend to guostdcon prinzgedes of lovoroeslonal ilav sstablicnec before
Conir indepuicence ir e 1.5t of Lhelr et national salf-interest.
Clear svicance of tuese atlilouss 26 found in Las following
extract frem a 1900 resort of the pwcisl Comsaties of Lus LN o
Prisndly dslatione: (o-oper.tlion Sarhg «~Lales: "...Jtabes feared Shat
sy would b suhlest Lo ouslomary rulee & inwrnational lsw which Lhey
dift met recognise anct whnich they ha! played ne part ip franing. Jthars
sdded that Lthe oodifis tion =nd proyressive development of lnternatlional
ieM...would thus etrongthesn Lo ecoufidensa of nav ststes in internatiosnal
law and in the legal settimment 7 dispuies... Ay participating in the
foraulation of conteaporely interostloosl lav through the procsss of
codificetion and prospessive doveloseal, Lhe -ev stalea weuld be able

to play » part in Brideing tha gey widih sometless existed betusaz the presente

day internatliocal leral orde: - whico was Lbe produet of sn oT's wesa SRelr
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In sy evont, Whaiover L3¢ cpuces, it &+ abawuantly olesr tast
the resarkebic recur;escs cf interest in reamnt sware L internstienal
law o8 the means uf rerpule.:ing relst lons Betvaen b Latés Las becn closely
comnet tad with the wvide virieir of lar-caking sotivities im the UE “snlily,
mearly all of which Baww of.n Jirecied towards Loe elaborstiss of multi-
lateral conmeotions or Ireciles & L 2oBL e€rtai- smsaos of codifying and
developing imtearasticnel lge. Tusiommrr léw reaaine of gresi ‘ssortanse,
bat stabteas AXw waT cunecicus of ety rols s it Torsclation. 7Treaty
law vas subatantislly dig.lansd cut.ozary inteinc lonal law e Lhe pre=
forred basin ‘or TLhe repguletion of setivities e soe Lilersatio=al plage,
Treaties, necessarily, rel;y for toelr effloecr on cu-b-.at, Post-war
aetivitiss in toe OF sl the specialisned mpoittier and in other inter-
nstional orrani ationy have reflscicd boess teosdy ane sipxifieantly
cantributed Lo the rvaly walm, arscosg.  The rosult e e vart sd
complax cavwork of talerlocilsy trosl,; relaticoshipes, volomtarlly entersd

inbo, wnizs nas & ¥absla liel el uptn the daily sctovities ol ¢ tales.

Tim natuw of Trestisst Lsiss 22 : artice

I i puBiewnr S0r. 3. vLetes nave not refraioed (e coamitiing
thansslves tc treast) coligations Lnrouch fear of nfringessat oo Lhelr
sovereignty. W L& cotrary, preciscly Decacse toe oasture and sxtent
of the obl.gatiunsd asn.ved Ly Lrsety are <oFe clearly spelled cut aad
siroumsaribed, #Liled ard CoTe I'eal iy prEsaTeq 4o s0oept treatiss and

coavantions at B «#ous of volunieniily ancertaiing cosalwwentz, for in
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Tt oir Felptivme beovsen FRLALED, S DETVESEE £ Wul®s bOG
interncsional orpenissuiers, woilch aredne sublect o) thls Aastwork
of sreatirs, Farsly (awe e constitmest arte of feilerni statas
entared ixto dre-. relaticrsnigs, ano Loen daly ¥l the sparovel of the
gentral Eutierity. ‘orewwer, U Lrend Dor Doet ava; fros thle practica,
st there is po svicense ./ "o oevrlemscants 1 Lhe opoosile direction.
Timm GUBILieE wo.iGT Leill SOLITACT w.ol Che ZLOLDHEr of 1Bt intemaallubed
PLECE Wf: #EWED. . Firanr tontrerte. Jar 1oz 1 weslar X 8otpe, are
pub Infreguantl, enier.u ifa. 20 auliloer cbloEs buas Glales, =i these
oOMLra Ll oF BFTn T ESY GO Tegldates L) 00 Tonploorsd bBindiop
40 Lnler . lotel _&@ w0 &iW Luw, - OF @EGueat, Gub ecl w0 regisiristam

Wit Lim UY pursuest wo TLogas 1o 0l AWOF LdeTLeT .

Ireatiss jreferrvd 1 gudios. in gcodlesxirery LB

fiader tre Lrad tional lew of pEliere, ruatsr ratoer AR Cone-
wentiss war Uie promary souroe o intermeltorel L. Tunlenporary
internations]l las, or Whe contrary, plac: @ =or. sashasls B)00 OOu~
vanticnal (treaiy. e as, woile centineing wmecenise the importance
of customary intarnationel law, te-us L0 srees U8 ecpransual DA,
The caudbe of Lils cha u i OmIRAOld = RO L9 resclt = Le sn irereasiag
sophasis o Etatesowd s the prereqaisits to £ tatus in inlerastional lew)
soveraiznty a3 Los ensential characteristic of statenood; corsent s uhe
dmridicsl basie for internsticnal leMp spd coopers lec and pood falth ap

toe foundaticn: for friendly relaiions HYetwe: 5 MRS,
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slfboags this L w0 0 Fipn Ottt tiai e Wl Leales af \ne
reeogition of & Soepum tat L oot g0 ot 2 skt Dtocnatiomml
interlon e T MECH CRLLATr om o w LY Lecltlh mtoed oW, Lade Sy staswts ovkeg,
tedutroumioxt! B ueo iRl e, wmitsor L L SR eroluslbel Inmflreiliom, e,
Tels resition L ovwettes 7 o e 045 of A rmmtiomel eooparation
fs® Dodtset aGlo tard Moo tia T o L Rpa, Fowmd . leoalily Listing Gondbeant,
fe 2oopEate. w0 Lhe Ll edr Wi bafng oMot Wy 2 areial legsl
ot e af the MY AKX Uhe Aty SF tatoll €0 conoarsie WIth one enalher
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Sraft fermational tratlee, WaG: art profeted fo mete for helr
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spetim of tic poirionty one u;..'ai.i‘:.:; A ell stilos.
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™ podnedrils of Brvovicp aelily of giotos orinod in the
Chmxter of the Irite? tsioy ‘s Do in i4eclf o tmeit ol princinle of
tptermatiomn 1ow ted 40 - o 1o T the fo fndeurtel on? tratitionel
princirdes of soverdpgy o' aelly. The freoors of the Churtor sbooed
great focemdsdrt dn bemln the Ao on U oexfdinotion of thaesw two prinaiples
for thay hawe topklier ooractoriza’ e wils pagtar dovddomot of
irterentionnl Law bekn wiiti: o aReide tle WM.
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e thrend inidn i dltizwl cncogts of iMenetioml lav
an? catwpurery oEpTL0 13 oot soverwlopty. Tho poinciple is otwined
i Article 2 of the Upitod Thitoms Oloador whiif powides thet “the orgadestion
i bomod om She princidc f the swercign epslity o« all 189 modbae”. Tha
moe article provtde thet 2ll crbae grll mvdrein in thalir totemetioml
relaticem fron the thoeet or ugo o Trce Amingt the terTitorial fmteprily
ar polftimel indopcviapos of oy Stotc.  The articlo further lays doen tint
nothdns in the Omrter einil sutharine the 0F to intarvane i oottare sidieh
are ssatially with'n the Axwanic urinfetion of ay stute”, The owont
itnidng o1l thawe bavde principlss of the Charter 18 thet of stotc soveredstys
poverdgly, &hjoot iy to 1irdietios vohimtardly cooapted, $mugh trenties
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e sEcond of the fuviiomed Vweoter arinelihas, epality o

stetam, 38 of spenisl dap ortapos L the noeenlt ool worad, e sufuee e
take 5 smcnA? ;loor Lo otfor meten, including Lo mulissr POMEIN. Amin
and sgein wior aGreecancements o Are T, o loma as well e moddiicsd
clel Moanso, Rch a8 the Sacleo tion om eulminllie, tho Aotleretiom on
soveraigty over mebioml cemonrcan, fhe AeClamiiom oAt el i, ths
Aecimration eo? shbcisn L oly 3 akar BITeln, e =T vreeed Lhe SoiAosl
e lity of staton. .-'..';-;*..:-1 nrad g e mas gtates a8 wll e oo olAes
sall and 1AATLC peaters, et xdervourad G0 retoose tpe dsblunne BoLBem
the etamy tiwt the weak, Lrtoeoen L0 Slonoepd Lo oud, brchrreem tho heswe
st the haveerois Ly aEdootin- Lo oo pedimedl Do whdeh oo e zooet et
ng prineiples W dsswtic Low e oll G3illies o attion, SagRiom ol
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bogls for mobelty 4o the itantiml cessndls kD sl ol
such a8 oolomdal tewrismdtan, po-tect mtes wy Rlwa Jowa of deparuRi
phatus are boocratod a8 afdiiea = tia oy Lo gwlehood, e ATORRE Lo daw i o
han becase the wrqne proreplriio O asborenly 2o L ommitimnl o anity,
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retcr) ot oee adoing {o il o L me e Dulos al inlore
nrtdonel iow B mitare @ots, oA oo pat allowes T thoee waleg to pland
thadr Artomal low an : ALTnons o Burlo DR ~hiil it . Toe SHRval
authitdan 0 foderel Aodaw oo rogamklg L5 Tnboase iomnl e Jor o
delbpamgy f Lledr G prsyan it

Felgml st o 00 Suta L allade? S Sxpnat mite a
doroe o dtow il W ety o gputete ren O tivdr gomerelpty mer
to femrmilom, hewe Swmtall Coored L oot e aorviinl over Cavelm poldoy
s imtornotionel st ume Lo o7 T S W AMA Linel gl ookl of W )
pmoc Eehaeyes of ALl YT, @ e 0 Lomtions,; 0. b ke
oot el Yy Cagados e lmbooeownotet gt o0 pald “4onl, OnXRG,
sachpionl, socisd, rdilbary nl Lol o egite Ll 08 Waloh Lodey are inclided
withdn thoe taw forelon rolics.

Gemyand epantric ©mvis ant Aovologaans (rauetly trepmoand the
traMt imal mhatc ebract oy vy et Lo Tmere mt nly State bourdinrios

bt attamis b optioeel catr T, euotineg ~uirine o sergdny of forces
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nt oxly within States bt a2 buotooss Bookas, in oot o provide W idiae?

of sbcnads BErength dlnt winglc #otor & Dol alos POOBINE. Far [res

thare being sy woday trend tosrds the Smaotdoncliniios of states or
tomns tiw develmmat ol now comerte of lali-otale® o Phatce vithn e
stote, Caboporury tevimcice apponr laroxdy to fovour the Mtrencthendng of
the stade, the strangthering of omin: an 2 bIus® scale, snd thic coordiptice
af poliny, mther than dstetmlimstion ad Mvisivenoms. The trend i»

minly tanude lorger ond oore encopugaing Todarnlions.

With tho deciine 2nd virtual Mpeppourunse of the wiule ranpe of
dopmiecies ey sad-drigpantart mtltics extodting froo protectoretss ond
mandnton &t one mwd of the Boslic to Avdinlons of Ly Comomvenlth ot the okhor,
caneate of wovaralppby leve clariMot an? gharpenad, nly two types of
ftrtus redodve contimuing roo.rition undor comtagorary intonatione]l law:
fally soveroign statem ' Colininl teritiriee oo thio wsy to infeposienca.,

AR m remulk, intcrrmtionl low 18 v lonsis wlwtiowd op widh the mtionslisation
af wrias levdle of ewavi:nty, Vidle cartzin protoct mtos coptinge to

g, the ndix of aritics lwving wryine donvoe <f internatioml
pawonelity oo virtuolly Slscsosoe? in prectics as! in theory. Thae sess
1ittlie roapm to expadt that the intomatlonl coaamity wvould welsowe o
revaim to enriler concepts of sed-soveraign or partially soverwign etities,
prrtionlarly 1f siol: agliiee wore to lsin thc rigt to sommie repreetation
in the (M and 4ite namocisted intemnatioml orpeisetione.
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wile membar Staton voiualomily roktinuisl e s W Sheds
sovard gty S0 I orgeos pureant o thely Lresly 2ddgoLme G i yveodt
in the Charter, Sovaelory nonothclams rewcin iy C.Iner@ony o7 the
ofiflee,

Phare 18 no Rwentice arpediore in the Charter thet etotsd mel.ay
shaye their extemml sorarcigny = e iobamad Latad planc clther with one |
mother o, in She casc af fedesul mitias, &8 botwern the canstituent part
of mooh states. Op thy omtmney, the U 18 faopris® om Sho rinciple of om
steto Imving ane vote, with no Aifforatintion o6 botwuar skstes (emant,
of oourge, $h the Desurity Counudl, where tls aifinotlive ‘I'ﬂ!.c:_ niwéﬂ k
permanat msbes 18 reqired fur cartlin tylan of action). Fedewl states
baye 8O Wotw and NO 108G jenr thun unltasy strtew. Thee 39 N9 rooogpition
afthor in the Charter or in the sonernl principlos ¢f Soplepomiy irtamotloosl
taw of spy cmact: of stotes vithin sictes. Under the provietone af Ar¥icle )
of tha Coarter, mebaehlp in tie T W opn aily o ctetes. o pructise, the
mmmmmmMmuarwm;mmmmmm
cirarmtanows OF Whoes admiseion to the B were undgus, Statohoot 48 the
ballsmrk et the prevepisite of nacoebip in the int enatiom]) comserity.

The menc principles poverndng the gomaml critaria for rmchereldyp
and marticipetion in tha IR have curylal over dnto the spesialised apwdies
ummmmmwmﬁtmmmummmtm
mm regsirauakt cre, bricfly, as follamt
M (Btak. Art, IV, Pace, B) @ 'Statcs mocbore' of the 00 or of spesialisod
ageeiem who milly wikhin nindty daye, Ahver Statad upon appyoml of the
Sepesml Confurence after recoendation of the Bomnd of Dovemnord.

IIED (Asts of Agremucmk, irt. 1)i 'oountrics'. Zi0 (Cowation, . L)
totmnding ata’ o reblfy the Comvaklon. mracs (Coawt. Art. 2)1 neba

F11] /—1-7
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o the W (Mrbomtis mudetlop) oo oueer i (B, 87 w2 AT sl
aftor & yelormeadEion of the Sxatzivd Bant e teo-tlsls ¥Red e
Oopoms) Cemferwaoe. FAC (Cumi. Art. O0¢ ‘ol WM (LB, A%t
'naboitAD «.. B be o Lo ald giataet. WO Corenakion, B, e
ratates’, amoddste wabarei; swullghle U Sevilorld o prolE aof twwrhoriet,
D (Coomh, Art, 3): "teritosla me cumk e, wtes eotaln Gt ioe.
o (Arts. of Agrecoat, Art. Ch ¢ foaumirian'. U (Comt. Art. afl):
‘any Soverddgn coatzy’. IV (Gowaetin Ar. ~hphetmel aebomils, 'eundny
ar graup of terridaeios’; lotar rarbartiop, T orie ‘ot o nor-l
nmber 'Sovmelgs oaunkry’.

% w1l be pen tio” in 91 W pERLle ey L9 opan o
borrttoriag or roupe o GureRevda, Tha@e oo e Lrlondedt {ztt
teve &imoo bom 80 Ridanaio?) to caee the oo 7 o lxiad toreitories
gt vy indepondat. In B0 Dad cnaor Aadnal v 7. bom 1ado by eecislise?
agxios fo sooopt a8 Bl o LW Cuias.d Wk v bascrs ropopRible for
the cooduct of thels Umopmeticy.l aflvize. o St Laxra, g any
omber of tho O¥ cwlly of ntamotlonl ongminioe addiled UO reot-erutdy
a udt of o fodecul mixie, (it o CRTOL, Drui the gclol aesgtodn of She
Okvedne and Boylarusata;, iz, only one critorin 1o mow applded for £l :
nabewidp in intemet ionnl ooEallol’ 18, eady, Hobdool, The ovaecns
tarritories e revinin: Agandkoncia whid: ove boem crattoed cbave oF
oamociate shotus In Intawd loml sprdmtiomg bevo baoome armctronis,
Thoir paber is staasily Atdmishin: and cawtitites aly & il todkey.

Clmr dcrreotions of JurinMotics and ervorality ade oo than
aver moader?! 4 ontammnry IMamtianl socicly In ovder to chrmel LOBCII0D,
moreiball efforte o ouortineic nalicy with o viow to wihetanding the palitionl,
eorncels and smekinee tdlita:y poogmaros whilch bhuoat oslat @ tofay, Yot
srprisingy, thoe tamd in the vl i}:xwmt-mﬂamw
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The UF 48 feumded on iitw princip ¢ of Juridissl equsiity. @

s;its of the Decessary and ceci-sb.e reco nitice, in cartadn wery Zirdted
ciremstanoes, of the palilice. and ~ilitar; lnequalil; of states, [ fer
axangile, in the yrovigions for parmansnt seats exd veto jxver of certaln
siates in the Security wunclil, & in the provisiorz ir the drsift nooe
preliferetion treaty for cecurily . uerantests by e ruclesr povers), the
Prinaipls of Juridica: sgualil; of stateg, of 'ene stete  ooe vole' iz fimdy
snshrined Ao the United leticne. It v0.1d be Lo 1, i ‘'he face ef strongly
beld visus of member #'dtas anc long esiellinted ;rinciples ¢ assert thst
feders]l states are "wors equal® ‘har umitary riates, et tide so7if te

the perult &1 they vere ~mritied ~ore thah ohe fes’ ms' rwre thar one vole,
<ugh les a8 go far beyornd Lhe formel reqg ireceris of slalehood for rambership
in the UE. They rolse questicrs hic' could wnierrdns 1he very philosophica:
bawls of the U anxi ths devalouin, world order.
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B LSNP TRE NP
Under well-re' tiad  Foci iR L. e 3o sroliion i, muaLoh
are respersible t¢ one ek tho s v DRt Sooel Lp lor the swolemees
of the treaty otli s'fors Sw: W1 o0 for srngr vy soom . ! e
oqually wall-settlag Jev *'e’ arn $fnwermticral deflel o7 & fmisral Mate or
by any part of the felersl slatesr 'Ll ¥ v 2 0 overizmanl r7 the Flote [or
redregi, A gietr cevel Ride Leidre e corgiitetion 41 oder to gvbde
Internotional res;onmibilit:, or exmes &, rirte £ ol bt rternational
Lev Cgmdswion®s draft Eh{!’rﬁrﬂcn vl toe Low of Treatbor crevdcon:r Y4 siots
ray net invoke the oot thet ;::--:umwﬂ 40 be touts 1t oa resi; has been
apressed in vidlatdern of ¢ provicder o e drternul law rwoarding ooopetence
tc conalude tresties az Lrwalliatirg its coneent ilests “liot vialatlor of %is
internc) law wer ~ardfwet,”

The OverTeest of & faderal £iate . 1d Uarelore e put 46 &0
witensble rosition A7, on the wae tand,ioroel "ol atio s vere Inourred
without its knovledie el conv ool 1) & “w er o7 o Jed'erailen, -hile, an
the other tand, “he Jocers o ersent o o (8 o o ecaspt resronsibilily
for the pmriorearce of :.ch miertsidi s in zpdte ¢ the feot thet 118 con-
stitution dose ot Dermdt thelr ledn, lucurred (1t t 4t consent,

5 tlhe JoverTient of the siate a0 & icle ir responsille fer
tig ;erforranes of dntcrnationsl ‘reg; eblige icos, 1t follows thet 1t
ought to be cons:il'ed heafore s :ch &-ligj:liﬁ.!: are ‘neurved. -» the Canadism
contest &% a provicoe cuz't not to have the ripht t¢ cormdit swother prevines
sxd, oven lees, the stete 87 & winle, L& & Treety oldipetion, (n the basis
of Jogle adome, ad leevin: aside gueridons of poec feith and Lhe desirsbiliy
>f esegperative federaliss, such sction ~rull be dncoemetdible with the basle
wincirles of federaliom awl would powe new problems in the Meiéd of intesmstienal
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law, 4is a lhi-.iihl knowled, s pnd ednsent 5 ine Sowaraecsat of the
coami@y a8 & vhals 1 reculred am ® -rereculsite toouway artim 37 this
natere by e af the canstitoent rarts.

The ealy othar alternative, that the province iz iiself inter-
nationally fespansidble Isr perforocancs o7 Lte mm  troaty” ma=iterte
(or sommitments ingurred threugh cartlelvation is intapm-tiseal acoaferenass ),
would raise & lﬂhlr o*funda. sntal ~usstimz relatin: t> its status wndar
intammational law, incluling for =s=m-le fig goozeity €2 sua 9F be miad,
The Congtitution of the [at rationul “surt of Tustions permits suck astion
only by "states” aad t.h.c Aevalomaent 57 nev apiterin vorl? require either
that & province bessme an indorsndent soveriin s'ate, ar that int~rastional

treaties and practice e sdlic:1ly zltered, ™he rrincirles of slste respmisibilily

pravide anither compelling reason why the reincl-les of foleralisr are {ounded
upaa regsgnition 37 the neead for a gin le indirvisilla interma* i mal personallty
for the fe'sral state. st-tehoy! is "he eriverisn Tor inturastiocal

respimsibility, and halfert:t<-, crasl-ztoies or £iiics wiithin statas cawmot
he brought within the —urview of the rriwelrlo- +# galesy srary internad mal

Lot
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(A) Pormal and lnformal sproccents - Thelr Jirisicsl Sinllesitl

A ope Biza the for: of &mn & FoOmeOl & % LIS Lo L4 of tengideratls
sigaifissaes i 4ifferentisting letvse ixzportant trestier and roctiue
tresastione o in distioguishing betwesn apresssnts poverped by lotar-
ngticona) law amd those BOt. "t nar In the zodern ers, bocome well setiled
that the ferm of an internationsl ayreemsnt Le oot itself detearsinative
of 1ss Juridisal status, The terms “tresty", “"mreswat", "protogal’,
Ssemvantien®™, sad a varisily of simila expreszions are brosily andersiocd
in a inbsroatisnal vombext to comprise any intsraptionsl sgressent
binding wpan Sw parties in international lew without rogard te e sstual
forn or sharester o Vhw p;resmsot, The Fersmnent Court of [aternstiomal
Justise, predecassor of tim present .nternstiomal Ceuri of Justiee,
statad ia \he Customs Smglse Cass, that "fros the wSandpoint of the
shligstery shsrester of intsrnational sgrvesents, 1t in well kmown that
smth sngagennuts may be Seken in Ww Term of trestiss, corveniiona,
deg larasions, agrevcweniz, pretoool of excamye of notes*. The definitiom
of "tresty™ sdopted by the intermstional Law Comn selen, a subsidiary
ergan of t e UN Geswral isresbly, respersible for dyafting proposals for
selifying internaticoal lev, is as fallows: "tresty means an imsainstienal
agrewwmnt poncluded betwesn states in writien form and coverned Wy
interostisnal law, vieiher ssbedisd iz & singls instrenest o 1B e &
more Felsted instirwmects snd whaiaver its partisular desigmatien®.

Under Shese definitions, vhisk may be taks: a8 deslaresvery
of issernstional law, sxchances of ootss Detwewn an embasey and a forwige




siodehyy bave 86 mush legel GIFeEl winl Srwdie Gols o Dol WSS LELET-
nationil law whish are po lase binuing bhan & Fursal Lieatyr ocgiuded
babupen lsacs of Sians.
This sams @onowpt L8 expreased in the fodluosdug wa by &

lenaing ambhart

%A Arealy A6 AR AgTwemst helwacn SLotus, geveraed by Inlere

satdosmi Law as Alstingl frem modcipal law, the fawm st
’ semar of whish is immsicial Lo ohe legal sonse waged of U

AStes. The mans' given tu Lhe Lostruwmmsd .5 lesrerial provided

the parties have scotreoiual ospeaity in Imcernatienal Lew,

il providec Sheir azresannt is Lnlendsd Lo greass rights And

shliga. lens, or Lo ssiallish relationablis governsd iy Imer-

matienal Law®, o
There Im appoars Lo be ne basis in drvermiiical law for sLale—
BoRLS uoparidng to distirmgul:h fnterniilopsl acrewents IFoR LPRALLES
o Lhe prownds that the Jewter Lere i generacly reserved ko degignate
the norw Seiosh, Alocat majcslio Agrecsentd, wiish are liahle ts have
8 divess affeet en the peliticel relatdiciaii, botwesn Lwo FeaLes, wharess
| agresscsd i restristed to & mrre LoleSL urpesd wibkhous speeifls
Bearing on palitisal relatione.

Thus, the ey Lo determdiing whetner of Bl Ah AgPemmnt &ruales

. O'Conmell "Intermatisnal law™ 1945, p. Z11. cea)
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windiag shligatisms usder intsrnatirswd s if oo the degroe & formaiiny
of the sgroesmad Wat yebbar whether it lesbyovernsd by intarnetianel 15+™.
In erdee %0 datermine Wheliiner wn agreduamt ie govermed by isteruallonsl
lew 4% is meesssmy hfioi: af factors. (nisf of thess, nowewer, is
winthar $he agreemsat is concluded botuesn entitles whiohh sre thenselvas
sehjeets of Intermmtional law. sgreecents betwes s tatas fad) within
this erviteris, sad it 48 gensrully sccephed L0AL ATOWSELS betueus SLALEH
and imdersatrissal orpanisstions alse fall wishia tbis criteria. ¥asn two
staies RAMS an agreemsnt with sach otber, the s-reecoant is gemarally to be
m-ﬂulmﬁ. Aesomdingly, if thadr ictention is o aske miy &
comtrast o & "gentleman's sgrecsent® they weuld have to msie their intention

claar.

(§ )] ﬁum e H!ﬂl Treatiss
e Intermatiomal Law Commissicn has propesed She lellewing

fesemlatios in 1% araft ecnvestlon on the Law of Tresiies en Lhe issus
of Capesity of “tates %o Comdlude [restiss: *l. Every stete pecsssssd
sapaeity to conmlmis Wrestiss. 2. 3Stales naubers of a Federal lniom
w“lhupuiwutmlmtmtmumhnmwu-mtm
wmrﬂn:mtmiumnummuﬂummm'
The gensral discussion at the 1968 Visuna Lenfureoss of the DN
e he Law of Trestiss reflested the follewing main peintes
(1) There wvas sonplets endorsesent of the Intarsstisssl Law
Cemmission's pemition that \resty-uskisg by & wnis of &
fodaral Fbete is pessihle oily if swtharised by tis ook~
stitution of the federel stede;

.'*
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(14) The seafareuss was divided on wheibsr i Wes Approprisve to
_"ilihlﬂtn!thh charactar in a convention en Lhe
lew of Trestiss, the majority upbeldls tus visw ol the
Imbarnasionsl law cowilssion wnat such en artiols wak not
ivappreprisis

(144) The eonference was divided ¢ whether s clause sheul: be
sided empressly providing for refsrencs 1o the federal
sstaorities Wy any foreign State in the event of uncertalaty
ntup-ﬂofmh-nuuuhmaim:m-urm
muquu;uu. Ey a olosaly dividad vola Loe conference
cansidered that suth sn article was ROl DEUBSSAIY. MNaAy
states were of the view that such & clause weuld be sSupers
fimows and would in any case be subsuasd witnin Woe prinoiple
of mem~interventiza}

(1y) The phrase "sesbers ol & federal unlon” was substituled fer
the term “atates members” to aveld tae confualom etwssn
Sgtates® whish alone are the subjsot of the draft law of
trestiss, and parta of Sfederal stales) thus Peregraph 2
of Articla 5 wes Tevised to read "senbers af faderal umien
Ay pessuse tapaeity to conslode Wresties 1f neh cxpanity
15 simitted Wy the fedaral ¢ onstitution awmd wishia e
limits Share lald down".

In view of L0 wide ranging dif ferenoe of views asd division

Hmmmtuﬂmnmnﬁuhhulnmlﬂnh
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articls will receive the mscesassy o., 07t +u. o Bl FOVEE & Tikei
resding of She sesond seseiorn of ina [av N irssiics o onlfereace 1k

1965.
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%} Ireed 4p Trety-takine in Fotersl “tates

Purisg the post-war psriod, a lnrge nusber »f new etstes have
eoms fwic belng a8 & retult of the termination of their coloniel status. A nurher

of thess shaten bave adopted federul constitutions. It i interesting to
nebe thet mome of them has provided for tresty-usking powers for the component
unit® of the states in question. For exsmple, such states s A-gemtine, Burms,
India, NMalaywia, Mexioo, Vememuela, Yugoslavia, el of wirlch have foderul
constitetions sdopted wince World War TI, do mot peruit the federml writs uf.
thelr respestive federations to mter into tresties.

In spame of ﬂ?l olider federetions, which ha? resulted fron the union
of previcualy independent extities, the casponent units heve retained within
the new federal structure certain of the tresty-making powers whish bad fornerly
apertained to them. Even in the case of thase older fedaml states, however, the
trend bas bean towards lese frequent and more ciroumscribed uSe of the alresdy

limited $rmmty-making power possessed by the couponet units.
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(4) T Priasisde of Comtrol

It cam be Do Yngt the primcizles of femwlims, aF Shey hove
vew Oevdlopad in the isst fov doasdes and eodied o the aomatitutions
ant pmelioss of fedanl States, Mmve tended So recopnise the necesmity,
under dhe principles poverwing indermstioral intercairds, fur the prveruamt
of the sinbe a8 & whole to posscss the tresty-making power. Tt i3 acbowortiy
alse thet in the clder federel staten, therc is contained in thair gopstitol ions
the pristiple of smArol by the cemtral autbority, 80 that evem where the
cwpesust wnits 4o passess the tresty-miking power, it 18 exervised ir proctiocs
in clepe appecistim with the federsl sutlordities, and with thelr comat .




(¢ somdusies

i An istarerkism) pgrecmont, wheinar dascribed a8 » “tresty* or
ﬂﬂmwmﬂmﬁfn:bimmgmmWMNMhm
M”ﬂmblﬂfarthﬂm}pnﬂlﬁ.mthﬂtmtmnfm
mﬂmwmmmmwmm@nn-mnmw
aRities souh a8 parts of s federal union.

?) Thare 48 po trond, either in the conmtitutions of new feferml states
rhih.uhﬂnofulﬂm-.tmm:tmtmgmplﬂt?WFMuf
‘sfewe]l umicos. Oe the contrery, the trend in pew federnl constitutions is
MEMrdlm-Mnlpamhth- exsarvml Tield) sixilariy,
in a)der Soesbitutione, 1t &9 in fyvour of incrssiny oetralisation. Xvery
fetersl SySten provides for feferal oontrol over the sxercise of the etemal
“mummma-um:mmtmmpmm
yesome, ia effect, Mali-etstce. 81noe the umits of the federntion would bave
mMﬂwthunmmmrtutmhmnm“I
MMMMMII&MJ;MH!-.W“
their fields of ecapstexs. Such practices wmld of oauree constitute 2
souglale Dageiion of 4be vhole prinoiple of feferalime.
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