f e
N
Let i/ . AaSetdloyf 51

¥ %5 Boy 296

" ot

rarinoult Thesrs of 'Z3ternal dovemel Mty TLmsiee I

It ermel Loooetanceo

The theor of extermal movercimty base’ oo Int ekl conpetence
Axen mot stan? up to @ sericue anclysis of 488 allooes? Juristiesl besis,
The arrumertd uSer? in s rocet prticl 0 suppeort suglh & theooXy ore:

1) Ine federnl stote Bl eomstitution is the only Dlsce wheme the logl

it ernc pdonel eowncits of the noeder stntes opd of the fefarnl one 18

t be found.  This proposition is walid, altbough 1t imores the sy
5 role of intemationnl lew on otters of recognition of intormatiomsl etotus;

Tt crpesrd, hawevor, to be based op the sosusption thst “the constltution”
is wholly contrine® in the DHa Act, and rk:!r_'s not take accounmt of tlhe
comBiAcritle body of Canedlnn constitutional 1w which is not contulned
in the DR Act,

The cEpositior of this leg of the theory srmues, soacwint
irrelevently tint intommtionsl status or “capacity” follows “whenever the
comgtitutiom? states mve the rdsit of withdmwel.” (This right i not

comtained in the 3% 4ot nor kas it devdlope? as part of the Crnadian

cmstitution throuph the process of conpvention, custon or proctiBe.) T
."E
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arpunent is them made tlot "melor miotes kvve the orizinel puthority,

power, autonory, irderendence or govorelinty (whatever word onc wishes

tc use) possessed by the entities whlch topether becsac confedemted”,

There may bic aome basis for this ororositior on the precedents of scuc of

the sller fedemnl statae, but obvimslr it caonnit be assortet 58 an invardslilc

S Tooakivelo)
n:lt,i if the conBitttim othenwisc provides, Ir amy evenl, it wouls ool

v
appear Lo afvance tne provineisl position very far, Lewsyer, since the
provinces wald then have rercly tho ripnts ol ¢ culomy of OQraest Dritein
reior to comfoderpiion,

The erpunet mahes the valid point, however, that the conponent
unite of o federal state have the reguisite power "to discuss, elsborate
an? settle the terws of the federsl union”. Infeed, this proposition
poems far preferable ts one edvenced later in the thesis, in support of an

nllepge? power to amend? the constitution by fait sccompli.

Tho wittion C=rmMlan constitution 15 silent on 2ll motters of imtematiomm]

réutions, This proposition ia substantially correct. The srpucent
adrits thet the inclusion of such classes of subjects a® "rilitia, oilitary
and nsval service and defemoe”, "mavigption end shipping” and "maturalization

and aliens” are supgestive cf extermal powers, (but argues thet the 1ist
ill3




of susjects asalmed 1o tic srovince st 211 bo emaldered o pstortnin
tne mrthority of tue lemislature.” i arzent dlenissce Seetion 132,
providing for the noceessrr romicme Zur the Perldpuent to serfon. the
Lliration® of Canads arimin: under rire treetios, o bednr cheslote.
It doem not sive congidormties to the intent reflected 4 thdm paction;
(i.c. the ;oeers in Guemtlom were elearly faesed’ to the Forlisnart and
Uovernuemt o JemAs’ and not to the lectislatures®) The arscuert aimiis
Lt Section U of Sectiom 71 Clesrly provides that the Ixecative Juvermuent
and suthority of and aver Samede 45 @eclared to calime ond to be vesto!
in the nem, but Aisuisses the mection ns without significance on the
e that tie Crowm pote 4n riont of Ceneds in metters of federgl Jurisdiction
and in right of the provinee in mtters of provincisl jurisdiciion., The
argunent elsc dismisscs the clear devolution of tue preromtive power
contained in the 1547 Letters Potent as bedns 2 "suiberinatc docununt”,
wiich 18 referred {0 ag "Instyuctions tc the Governor-Oememl, eto.”

The arpuuent @isrisses the "peats, order and pood suvernment® clause
of section 91 on the srounds that all covermaanis h+ve such powere (L.e.
in other words it 15 permdssitle to raa? into the BHA Act some things but

not other thin:is.) Up to this point no basis is postualted for the
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possession of aiem.l pmems by adther federnl or provinolal suihorities,
Tt then goes op to dismiss thir%@rf of the federnl sovemzant) povere
"in the face of the clear allotnart of etucation to the provinces.” At

this polint, it becoree clear thot the arponent s, 4n casence, that the
govermuemt of lannda has mo extornzsl powers on rattors toucking on
educationol pwrers in the Lipht of the "clear slleduert ™ of efucsiion to
the provinces) that ihe govermuent of Lanada cmld claiu such powers wnly st
residuary powers; an? thot since education is egllotte? it cannot be regiduary;
Thus the logical extemsion of the arpument s that in every cusse where a
province bpas under the BNA Act exclusive powers within the provinces, it
elso posposses extermnal powers relating to the subject netter. Mo authority
within the BRA Act or in Canadian comstituticomml practice is cited for this
propowition,

He reference to custons snd usere 18 sdmisgible ¢8 seainst the foresoing

parzoount princirle. The basic precise af this srgument is thet the only
velid procedant "would be thoBe of a federml country and not those of @

unitery ccuntry apgainet & fedarel ome.” The argmemt 18 then nade that in
all fedamal constitutions that can be found, the matter is not settled by

"ouBtoms or usape" bul by a text in the constitution®. This would wees




to LUply thet since Caneda's comstitution is ur~ittor ob this poimt
neltner the country as » whole nor the provinces heve exterpel powore.
Tet, hoving denlet custor an? convention ag havin-s f11le® the iy 4n the
written commiitution, the eromit foos o to reke the roint thet 4 4n
88 perissiLle for the provinces as for the fedeml rovemaart to creste
procodente end, prosumably, thordby arend the Canndian Congtitution,

Thi armnent st this rodnt 43 the reverse of the frmt two nropogitions,
Bince I appmre to accat thel €oreder affeirs!' POVETS 576 Or Camet be
2 =t of the uwritien conatitutions of L‘amde(i. - that part Adevcloped
by custom, comvention and pm::tiue)in spite of the fnet that 4in other
federz1 comptitutions the watter 18 pottled by writter provieions., Thus

the theory f21ls between two stocls, a# it denies custor os the basis for

the fedaral poverment® extarmnl pover, Sn-thea-ere-hamdr-dh-aembended

LA A
vt while it invokes custor as the basis for the provinces' emepsachnent
0% theme powers. On the one fand, ﬂ:u:::mtmr'm! thet the Govemament of
Canads hee not aequired external powers by custon, comvention and proctice
(in the face of threc decades of repular exercise of such powers by

the federal poverrment in direct treaty relotionahipe, participation and

mebership in intematlonal ormnizations and in o variety of other activities)

-I&




wiile on the other hond it ie wimiaipod thai it 15 leiilate

for the provinces to Zament ihe Comgt it ot ion and acguire these very powers
by caston, corvertion and prechice. {Tt 8 1ol Clent whether the

ittt would eonsiat of £13In7 in oy gep in tho writien constitution,

or chan:Anr an existing casto=ry nripciide Uy Do wnetlsi.) oF @

mtter of sleple Ipic s well a5 pistorical geoumscy, it wodds be sore
understandable 47 the pryunent worl tnn: evgn thoug. the groarnaent ol
Comods doe neouired the powers in guestion {thmw . custzn, conveniimn and
practice), tikSc powers auntt nod to be teken ovel Uy the provinces Ly means
of the asne constitutionsl process wnerety tonc fedeal povernmient ecquired Lhe
powers. (This argueent is in fact wmmde Ly other theorists) .

e comclumsion af this line of a:-;g.t:.emt&ﬂt‘rmt s procefure for
arendting the constitutior s ramizod eftber throurl Aiscussion or "indirectly
by acting in such = way that a precedent is crated to whiich there will be
a resction culidnating eventually in the S2.d constitutional process of
onemytaent ., This conclusion 48, in effect, an actuission that: (e) 1t is
scttied constitutional doctrine that the Conadisn constitution is in part
written and in part the result of custon comventlon and UBage) (b) that the

fodam] povernment ho® used “ihe Sane’ cugton and comvartion to scquire




- ¢ -
extermal powers, and (c) that the nrovineisl nuthorities ghawld be nondttes
tc tezin to ume the sane constitutionsl Eracoss of custor,convemtion and
prectice that the fedeml jvwornaemt Yor uged in atguli=ing the powors in
quertion a9 ¢ moonE of encroaching on such powess.

The existonee of 2 forenl sundin: process is Jundesental an’ casartinl

to any Jedaral constiiutios., Thiis Projogition i uncicetioanle, wlthcuph

the corallary tint & counstitution pee comteiming an rlendine protons cu gt

to be rewritten citosether is vpan Lo guoation.

Yo rere roforence to inmtemmatioms) pereonzlity is a vslif one. Tnc hasic
prasiec of this arputient 18 that "personality may not be divide? Letween
national en? intematioml®. The cesence of this araument 16 th ¢ the
corponent parts of federal mates Wthﬂ sae gtotus ip intermntional law

ag does the state a8 a whole. The paint is made explicitly: “Ivem if it be
called s province, when the regine i3 a federsl oney it remnins & stote ond has
& personality. It is only under a unitary systen thet pruvinces are just

thot and not states because they are deperent on a unitary ovestoot as

mere Agpartnents thereof”. Thoss propositioms have abpolutaly no leml

basls either in the rocognized principles of federslisn nor in the

accepted? principles of intermatioml lsw. Un the emtrary, thsy sre
L) lE
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gapietoly. Anga it gode B mehiffoe gt btapaen o . I

wherdh: soversl corpoment pearts erter imte o feformtion in order to Lotoue one

sietlo) thay cm comirary slos o tho fundzuamtal prined;ler of 4vicmmtismel low,
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te |

in mrticular the Juridten] guoldty of sweics, whierds ¢ fe*emrl sint m

no ool povier Lian ¢ Wnitary foate,  Thord i o AmS Y oas boosmint s inionde? by

o e o B . . : .
trir smunemt slnce 30 i5 minied e conlicit teoss tht Lin rorermor of the
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- Ceferereps te Toplerietio-el celpticre ey dp Y ocwsdmy P cdept pgsd
e wes Ver cauldewm iy
tr Lacic arcament i sistec serr o elonrly, nA LY, thist "R thep

(tre terrr referrec to 40 ckebled 31 Tic rrope: itdens te teber Ain ibedr trafie
cf alligner, var gnd perce, itecrier of eculllbrium

drwmel renre i o irvestie:

L

cr fereer of inTluenne, the eXcaange :F smbartetore, thre rrotecticr el eltdrens

rr pecf™y fi.e. At i remmisgltie for the Lovern-

ir ferei T ocouniriler, eel

rert of Cer oa it exercier -owers i1 trefe resiricted fielcéz.)  The orpument

=i
te pay trai Tinterns lensl relstiont per e, &y not o raetler e plotes

bt ef natlons®. he reenin; of thls properition & obseure, tutl it ep, eers

te be o Cireci ecortraciciion *r ihe reconized rrirci;iet cf internetiona law
ef severeipnty, src egusiity eof eistes. The remalring sypurents rake clesr
the intemiiot le susest ihst there ste “sleter™ compozed o rore then one

“rpaiior™. “he ‘usiifticeilor for this erzument i: thel dinternational sctivitier

irelude *tne *bele peeut fror acider of an individua. te that of ery kind of @

stete upvards to joint acticr of rany rister such ar has become the cise of

the Lnitec !-atlcns". c=ber Litertily, the proporiider implies trat individuals
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"ary Kinc el riale®, lprivete cor cratders, coroe S cen Brt or the interrcticral
level vi't effmet: vnier internaticnsl Iov or the spe furdidice) tasis a8 Eisten,
‘Ut rore eimply, it feent that indivicuals srowe ) e rerie of a Tederel fletle,
enC even, per.aore, recder: of tniler gteter hould be e llowes i1 ard oot of
Internsticenrl orperizstiors anc tresi: reistiors s concitiornr surest,

che erpumenl joer on te rece;mize the trecditicrzl distirction betweer
"drterneticonsl rivele 1" oné "irterns-lensl rubldic la? tutl psserte thet the
Gletinciion re Jonfer & 1ies. .ue wryumeni, il 4% car be ro termec, roef en
tc eay thal "netiont teve raccprized et the clé-farhicned wer and pesce, ond
therefore -ublic ~aiter:, have becore 1o ¢ certrir extent mized 4n wit: private
ratters Lherel: scknowl.edpir: tha! the mpsr of the weorle i intereste’ ir &
certeln urlfcrmity of acllon, eic.®™ It 4: 81ffieil: fe knos thei thic statesent
is irtlernded tc rcan. rerta. g 3t £y poste tnat "mesrY orpanizations, such as
lsteur unicens or sludent rovenenis, have a2 elotus in inmternstionsl law. The
sriument i made rore Bpeeific, however, in 1tf a;lestiorn te UIE L in the
stotement "Liiol Las bal W be puch more flexdvlie then the lnited !atiors
themrelves, much more arare of reglona: btlees and inlerests, snd much less
intent on formality and pretocol,” This [ roporitiern commct be supporied in

practlice or in law, UNiO0 hee 2 eenstitution anc rules of procedire, snd




ert o e (OLTEYCTOE cEeYete ;L TERD Uil of time o croa gendn mrit tre

conetitutier anl the ruiee of “reeoedire, net witk g vler i *lurrding fhe

‘r " zke v trrmE CoTE

previrienrs or =kirg 1 e ceve Flexicio, 'Lt ir rrder

clesr anc procise, IL 0L ter ret becosr & Rinc of Iriercl: oot cpen te

all. Tertslr morepevermnertsl dnternetfcrsl crparieciiont Love corscltaiive

Eletir vnmser rirvielly pepoie e provirtens of the comrtitutior, Yot 4his ar ear:
tc bLave littlle re_evunce tc the caerticr of revineiol re;rrmrerdtriion in UliaCi,
It is, nonetheles:, of corselderat e lrtercrt 1nat thie Jine of sr ument cobcluces
with the stelement "ite vhole 2rpwent ralref by .ansde todey oy well rest with

the gueridon ef tie kind of reprecentetion & federel car bese st LI0 2L,

7a bt sirrle referaroe t- foreis eitheor,

The arpument 1z rade that the rere exiviernce cf the p-or'ment of
~rternel fleire deef not entiile the federa. [overmment to carry out foreipn
pelicy. {Uhir i neree the feet thet the 1200 fet retidrp ur the le sri-ent
of ~atornal . 'fal-f rrovifes thoi the . inieter fer  wtervnst affeirs i ila
officizl clamnel ¢ eorpunicetion belueen the Sovermment ef .anade src cther
countries, sni thal ne province, eilber tlem or rince, har teken exce, tion to

o
thir prevition). The ergument st thile point becozes rather, politicsl than

legal. It §: staied thet *the tendency 1 then elearl; towards z iotalitsrian




ar roct snt teoarce cettidmp all clrcussions ChTILY csl, O @ Ehow ©f [Orce,

anc e Treisre ler sucl AR RVEDL, t 4 ¢ cgrryeve! Irei she szrertler tlot

‘riibt 1 ripghtt, i Titr rherscterlzstieor of fhe pelicler of the lencriment

cf xlermas S eire on fecera.-previnciol retiere ceemt s ltlle cxirese. The
faet Lhat it 18 eaic ir  rdit ie perteop Aincleative of the estentlells emciicornsl
bagis of the thecrier oircutbec, conetreless, 1hit puriico.eor arpuwent cGie
cludes cuite esrreciy tial ¥ stters of lriorma. peode; eenrel gltorcthrer be
severer fror npor cubertinsiedte ratters of wxiernel ellelvr., ~pein cne 1
{hrosn bedk ic toe conrtitution anc to the &etting wp ¢f rore mecharism vhereby
the compehent £.slet can  ub fer-aré ihelr views on ihe contegquence of & glven
mstter. .t is unfortunate.) ioc clesr that the lack of cors.liatlon of the
~rovincer rat cf lete Leen one of the greatest sturb ing blocks te the Janadisn
ecercomy end censiitutleons™ The validity of tris conclutier oupht noet be

chscured bty the fuzzy anc unlounded thecrier edvenced to sugpert it.

£. Lecremy, aifislency ar-i corpelence are Lhe real tcuchrione f

Ferin ;nl Eyeier,

The tssie ~remise of thir line of arparent i thal “shile .ue
4+ 4p Jese ox. ensive to have one forelgn representztive of 2 ferelgn country

nevertheles: if ihis detracts from efficiency end competence it ought not te




te cenrtdere s g T cole catorrinam ™, SET Ve e oreint vbich Towssury
SOAYE wpuis no - ell ot Lo, gy oo omnt oedocoo e the wezds poiet

thgt iv. & Tederw’ siale there +iff be g morririent presccujaticrn @1t ire

Justi repreien atlern o Bevorel reslornng b: noider s cpelled eul, oo e30Y,

ir g eope hs' mliviuns ¢ o ovice o lon.ege, "1l Yroomel clrar Clel ellner

the dele a2ir: Jrog lan Cg veuld heve te te lederell;y appelirlen, dr iion case

there ir riail® ne ssiurarce ¢ any corele:ce, or ‘et 1t

cene sTer contulizsdon xit e ecommonert gutherities.”

't 2 leter dcint 3t &f sigled  Lhe guerileon thue eris : vieller or

not e’fic.ency, competence and econcry ¢ net &l thir cint condein vith the

disiributien of over: Lo refer a_. meilers of educsiicn lo the provinces

erdy®, It ir lher atteryted te Juslify thir pelitiecsl prepcrition cerally
M'-.uwn;.ill Lt F:L'M-Ll'—" T Wi- Lt '*"""EM“*"*'J’ *."! et oy U—*—"'-"I,'.'"*d'

the baels of the "pith ard cobstanee” srpument, Thir pollzy arpumont

i: fello-ed by rome confuccd ressening sbeul exchenpes cof professor: anc the

inscmiseitllity of profeescre wneie views rre b jvetions! la. -* a rears

tc be Lases ¢ rome poriiculsr cafte,  he arpurent seen¥, lowewcr, o siray

over inte the sugyestion Lhe' even universities rhowlc have zome king cf

externs: rovereirmty, 1.t it is difficiit te follow ihe resscning of this

part ¢f the ergureni.
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