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ARCTIC SOVEREIGNTY

The term “Arctic sovereignty' has recently gained in currency,
and nowhere more so than in Canada, Unfortunatcly; however, the term
suffers from an inherent imprecision which huas been aggravated by
misuse, Indeed the very term "the Arctic™ is itself used and
understood in different ways in different contests, thus compounding
the confusior. surrounding the notlon of Arctic sovereignty.

what geopgrapners refer to as the Arctic comprises the islanids
and continental fringes north of the Arctic Zirele as well as the
more than five million sguare miles of the Arctic Ccean (which itsel?
is often referred to simply as "the Arctic®), Here procisely is the
“undamental difference between the Arctic and Antarctic rogions:
whereas the Arctic consists of an ice-covere: =e- surrounded L
land, the Antarctic is an ice-covered conti.ent surrouwnded by open
cea. The distinetion is an essertial one not only in geosraphic terms
tut also in terms of the applicability of lesel princinles to the tuo
regions. Unfortunately, however, there is too often a tendency to
treat the Arctic and Antaretie tozether Trom the lesal noint of visew.

To speak of Aretic sovereipnty in a generic sense, with

reference to everything north of the Aretic Sircle, is to sugpest,

LB ] 4




contrary to all zeocraphic, climatie, legal and nolitical reslities,

that there exists s single Arctic region and that the sovereignty of
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that recion remainc somehow uiscitled. I fact, of course, the drcilc
compriscs many distinet and widely varyin; continental, insular and
marine rejpions. OJo far as the larnd regions are concerned, there are
few if any cquestions of Arctic sovere! mty which remain unsettled,
while I cannot speak for other arctic sistes, I must say that Canade
is aware of no challenge to its sovereignty over the mainland end
islands of the Canadian Aretic. <ansda's soverel mty over thess
territories has been established beyond dispute under every test of

law and fact since Canada fell heir to the rights of Great Iritain in
the 1860's and progressively extended ite administration to the vast
and compiex system which today covers every sphere ol uzctivity Lnrou ghout
:ne whole of the Canadian Arctic. Cimilarly with respcct to Janada'c
cxclusive soverelgn rignis to explore and exploit the resourcers of its
_retie continental shelf. These riznts, in the Arctic as elsevhere,
are firmly established under poth customary and conventional inter-
national law and flow from Canada'’s sovereisnty over the lands adjacent
to the gelf areas concerned.

I raise thece non-issues only to dispose of them at the
outset in order to ensure that our discussion nere it not wiverted
down ary false trails connected with popular misconceptlons anout
"Arctic soversignty".

what, then, are the issues of international law :hich aricc
in the current debate on Arctic policy? The essential issue, and the

ore which I propose to examine, relates to the present and notential




uses of the various regions of water and ire which together comprice
the Aretic Uceann, Those uses are asswiing ever rrezater importance

as & result of the guickening pace of arcilc developmeri, naztleularly
as recsids the lor-e-scale comrerceial mardtine traffic vhich will
clmest inevitably follow thal develonmert, The i e o be gtatoes

ir thesc terr--: Under what au!herity <411 the user of the Arciic
saters and ice be regulated and cortrolled (leavins acide the xestion
of the cxploration and exploitatlon of the continrntal shelf}” Tids,
of course, iz what is often loosely referred to as the wiretic
sovereimmty" issuc., Itis alse directly related to fosuse of
interrational envircrmental law ldeh in turn reflcet rotlonal
shipping policiec and pelicies of resource develoment. Finally,

the possible approaches to thess matters are linkecd wit!. the ra-ying
persoectives which have been adopted in cor:zidering the naturc and

~tatus of the Arctic waters an? ice from the legal polnt of view.

ARCTIC WATERS &ND IGr:  VARYING DESSPRCTIVESG

A number of states, and the USA in particular, bhave made

clear their -rlew that the Arctic Ccean as a Jhole is an ocean 1like

arny other, The proponents of this view hold that Deyond the traditional

norrow maritime belt of the territorizl sea and contiguous zore (in the
sense in which the latter term is used in the ~alevant 1552 Genevo
Convention), the Arctic Ocean constitutes high seas and thus the
regulation ané control of setivities therein iz subject to the ns=ual
regime of the freedom of the high seas, that is to -ay to flag state

jurisdiction so far as shdlpping is concerned.



Uther vices of the mature and status of the arciic waters
an. ice have been exprussed in other quarterc. rofessor Joiumcton of
the University of Toronto has recenily s«ritten that the arctde "is an
ocean because people have thought of it as suech for 2 long time. lorc
exactly it ic 2 unigue geowraphical area with some Important ocesnic
properties.... The arctic Ocean is larpgely ypothetical, 2 peculiar
combination of hypothetical waters and hypothetical islands, the
distinction mostly covered over by large masscs of ice,”

The importance i the ice factor is alsc emphasized in an

article in the UT Maval Inctitute Proceedinc: of September, 1%(1 by

Commander Fartridge (a Law Specilalist then or. duty in the _xecutive
Office of the Secretary of the Ravy). He wrote that "thr Arctic ice
pack is, ir fact, subject to occupstion and usage very similar to that
of certain land areas™ and made the point that many Jskimos "are borm,
live and die on the ice pack without ever haviuz sct foot on any form of
land or even on ice supported by land". In splte of limited operations
by vesaels within the Arectic Ocean area, he asserted,

"the ice pack cannot be accurately described as freely
and completely navigable by any known type of vessel,
As a route of trade and commerce hetween naticns,

the pack ice is more likely to be traversed by dog
sled and snowcat than by seagolng vessels. The
foreible navipation of this ares by icebreakers

is more in the nature of a rape of the frozen seas than
it is the free movement of seazping commerce upen
which the inctrine of the freedom of the high seas ic
based. T4/ is no more navigation in the accepted
high seai: sense of the word than is the creation and
navigation of a canal or diteh by a floating clam
shell dredge. The lce so penetrated does nut become
sea any more than the land so penetrated becomes sea."
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The views of I'rofessor Johnston and Cormander lartriige as
guoted above are very similar to those of the canadian Jovernment us
expressed in a Note tc the UD Govermment of Anril 1&, 1970 (in renly %o
a US liote objecting to Canada's Arctic waters pollution legislation).
In thai M obte the Canadian Govermment stated that tralitional concepts
of the law of the sea were irrelevant "to an area having the unique
characteristics of the Arectic, where there is ar intimate relationshir
between the sea, the ice and the land”, The Canadlan licte added further
that it is ™idle tc talk of freedom of the high seas with respect tc
an area, large parts of which are covered with ice throughout the
year, other parts of which are covered with ice most of each year, and
shere the local inhabltants use the frozen sea as an extension of the
land to travel on it by dogsled and snowmobile far more than they
can use it as water",

The permanent or cuasi-permanent presence of ice in vast
parts of this "hypothetical ocean” fives rise to yet further special
characteristics having legal implications, Thus, there are many arctic
regions - such as Canada's Morthwest Fassage and the USSSts Northeast
rassage — where no intermational shipping routes have develoned, Where
shipping routes do exist in these reglons they have been developed
through the efforts of the adjacent coastal state, for which theae
routes have a vital significance., Navigation througn such routes can
normally be carried out only with the provision by the coastal state of
a complex of speclal facilities arc measures of assistance (such as
meteorological and communications services, ice recommaissance, aerial

egcort and ice-breaking and pilotage services).
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& final specinl character:stic of the Arcitic waters and irce
relates to what might be called the environmental perespective, The
Arctic waters and ice have beer deseribed by Irime Minister Trudeau
(in a statement made in April, 1970} as "one of the most significant
surface areas of the globe, for it contirols the temperature of much of
the Northern Hemisphere and thus its continued exdstence in an unspoiled
form is vital to all manikind," The unicue environmental characteristics
of the Arctic, with its minute rate of decomposition, its relatively
low restorative capacity, and the hazards it presents for navigatior,
all make it particularly susceptible to pollution, and led the Prime
Mirister to observe on the same occasion:

"Involved here, in short, are issues which even

the more conservative of onvironmental scientists de

not hesitate to describe as beinz of a magnitude

which is capable of affecting the Juality, and

perhaps the continued existence, of human and

animal life in vast regions of North America and

elsewhere, "

If all these special characteristics are such that the Arctic
waters and ice do not constitute high seas to which the traditional
freedoms apply, what then is the status of these areas and what regime chonls
govern their use? GSo far as Canada is concermed, the special
characteristics of the Arctic waters and ice combine to give them a
special status - however defined -~ which implies special rights and
responsibilities for the Arctic coastal states. Accordingly, for many
years Canada has exercised effective control over the uses of the waters

of the Canadian Arctic archipelapgo and over z 'ride range of activities

carried out on their ice-cover, Indeed, as was most recently reaffirmed
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by the Secretary of State for Extermal Affairs in April, 1970, "Clanada
has always regarded the waters of tne Arctic archipelago as being
Smﬂhnmﬂmﬁﬁgﬂmwwmthwmmmmﬂmﬂmtmtmﬂumﬁ
It should be noted here that Canada's view of the special status
of Arctic waters and ice and the concomitant special rishts and
responsibilities of Arctic coastel states is very similar to the
attitude of the USSR as revealed in thc writings of Soviet jurists and
in Soviet state practice, GSoviet jurists have gone so far as to
describe the Kara, Laptev, Chukchi and Zast Siberian seas as intermal
waters, although the Coviet Govermment has never officially advancerd
such claims, The Soviet Lovernment, however, has administerec the
Northeast Passagze which crosses these seas as a national shipping route
of the USSR. The Coviet Jovernmment has elso clearly indicated its
support for Canada's Arctic waters pollution legislation, to which

I shall now turm.

CANADA'S ARCTIC WATERS POLLUTION LEGISLATION

The Arctic Waters Pollution Prevention Act which received
Royal Assent on June 26, 1970 manifests in legislative terms Canaca's
view of the special status of Arctic waters and ice and the special
rights and responsibilities of the Arctic coastal states, with particular
respect to the preservation of the Arctic ecology. It reslects also
the Canadian Government's policy on the environmertal implications of
economic development. As was stated in the Speech from the Throne by

the Governor-General on October 23, 1569:

(NN ] h




"iith resource development, and the benefits

it entails, may come grave danger to the balance

of plant an? animal 1life on land and in the sea,

which is particularly precarious irn the harsh

polar regions, While encouraging suzh development,

we must fulfil our responsibility to preserve these

areas, a5 yet undespoiled and essentially in &

state of nature,”

This position was further elaborated by Prime Minister
Trudeau in the House of Commons on October 24, 194%. He said then
that the Canadian Government would never sacrifice, in the name of
progress, a clean and healthy environment to industrial or commercial
development, With reference to the water, ice and land areas of the
Canadian Aretie archipelago, he said:

"We do not doubt for a moment that the rest

of the world would find us at fault, and hold us

liable, should we fail to ensure adequate

protection of that environment from pollution

or artificial deterioration., Canada will not

permit this to happen.... It will not permit

this to happen either in the name of freedom

of the seas, or in the interests of economic

development,™

It was against this background that the Arctic Waters
Follution Prevention Act was adopted. That act makes clear the
Canadian Government's determination to discharge its responsibilities
for the preservatior of the Arctic environment, but without denying
access to shipping from all nations in the waters cof the Canadian
archipelago and the Northwest Passage in particular. It seeks in
essence to preclude the passage of ships threatening pellution of the
environment, Commercially-owned ships intending to enter waters of the

fanadian Arctic designated by the Canadian Government as shipping

safety control zones will be required to meet Canadian deslgn,
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eonstruction and navigational safety standards. These zones may extend
up to 100 mlles offshore. The owners of vessels and cargoes will be
required to provide proof of financial responsibility snd will be liable
for damage csused by pollution, Thelr liability will be limited but will
not depend upon proof of fault or neglipence, In the case of ships
owned by another state the necessary safety standards will be glven
effect by arrangement with the state concerned, Similarly, protective
measures will apply to exploration and exploitation of the submarine
resources of Canada's northern continentsl shelf,

In introduecing the Arctic waters pollution legislation in
the House of Commone, the Secretary of State for External Affairs, the
Honourable Mitchell Sharp, emphasized that the problem of environmental
preservation transcends traditionsl concepts of soverelgnty and requires
an imaginative new approach based on objective functionsl considerations
rather than territorisl imperatives., Whlle reaffirming that Canads has
always regarded the waters of the Arctic archipelago as Canadlan
waters, he made clear that the Arctic waters pollution legislation
did not represent an aspertion of sovereignty but rather s constructive
and functional approach whareby Canada will exercise only the jurisdiection
required to achieve the speciflic and vital purpose of emvironmental
preservation.

The Arctic waters pollution legislation does not make and
does not require an assertion of soverelgnty, no more than it constitutes
& dendal of sovereignty or is inconsistent with any basis for sovereignty.

Together with this legislation, however, the Canadian Government adopted
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another aect extending the territorial sea of Canada from threc to

twelve miles, An important affect of this action is that it brings

two key "gateway" areas of the Horthwest Fas:age, Darrow Strait and
Prince of Wales Streit, irdisputably uncer complete Canaddan soversipnty
under any realistic and reasonable view of erxdsting irtermatlonal law,
regardlesc of differences of views as te Cansda's clain to soverelanty

over the whole of the Korthwest Famzsuge.

INTERNMATIORAL ENVIRONMENTAL LAW

Canada's Arctic¢ waters pollution legislation responds to
Canada's view of the special status of Arctic waters and ice and the
special rights and responsibilities of Arctic coastal stutes,
However, even if viewed from the perspective of the traditional law
of the sea with a1l its deficiencies in terms of environmental
preservation, the legislation finds support in both principle and
practice.

The traditional law of the sea in general is oriented
towards the concept of unfettered freedom of navigation on the high
seas and thus favours flag-state jurisdiction while seeking to limit
the jurisdiction of coastal states, As a result this essentially
Zaiesez—faire system is inadequate in its provisions for the
prevention and control of marine pollution, Those provizions, as
they are found in various conventiorns, do not properly recognize the
paramount need for environmentsl preservatior anc do not strike s
proper balance between the interests of the flag states in unfettered

rights of navigation and the fundamental interest of the coactal
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states it the integrity of their shores, Tlag-state jurisdiction does
not carry with it, for instance, the logical conseguence of Ilapg-ziate
responsibility for damage to the environment. The whole cycterm iz
sarticularly inadequate, as the principle on which it restc is parti-
cularly irrelevant, to the special situation pertaining in the Lrctic,
it the same time, however, the freedoin of the ligh sear hau
never been applied in absolute terms and has been nualified, for instance,
Lo provide for undiversal jurisdiction with regard to erimes of plracy.
Moreover, state practice — and the nractice of the major maritime
powers in particular - conclusively establishee that states may and do
exarcise authority over foreign vessels on the high seas in order to
rrevent injury to their territory and to defend their security and
well-being, In the view of the Canadian Government a serious threat
to the emvirorment of = etate represents a threat to its security.
The right to environmental integrity corresponds, after all, to the right
to territorial) integrity. Thus the fundamental principle of self-
Aeferice permits the state so threatened to take the reasonable
nreventive protective measures which may be aporopriate to the
situation, This princivle of sell—~defence against 2 threat to
errrirormental integrity was invcked by the Canadian Government in
bringing forward its Arctic waters nollution legislation, which
stresses nreventive measures of protection above all and accordingly
ig at wvariance with the 1569 Brussels Convention Relating to Inter-
vention orn the High Seas in Cases of Oil Pollution Casualties which
in effect stipulates that the stable door should be locked only after

the horses have been stolen.,
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Tt should be recalled here that one of the primary justifi-
cations for President Truman's unilateral assertion of United States
jurisdiction over the resources of the continental shelf was the
principle of "self protection” which compelled the "coastal state to
keep close wateh over activities off its shores which are of the
nature necessary for utilization of theee resources", Security and
self defence are concepts which have been broadly interpreted within
the framework of the law of the sea, as noted by McDougal and Burke
{(in "The Public Order of the Oceans"): "In terms of impacts on its
totsl value position = that is, pecurity most broadly conceived -
coastal states commonly and realistically perceived that acts beyond
the territorial ses may have harmful effects"., These learned authors
go on to state:

nThe proposed limitation of permissible rurposes
for contiguous zones in the reference to 'customs,
fiscal, sanitation, and immigration’ is certainly
no accurate summary of the purposes for which states
have in the past demanded, and been accorded, an
occasional exclusive competence in contiguous
waters., Their mutual demands, and reciprocal
deferences, have extended, as we have seen, to
important common interests in relation to security
and power, ac well as to other forms of wealth
protection. With developing technology and expanding
enlightenment, new uses of the oceans, portending
slec new benefits and harms unicue to particular
states bordering on the oceans, would appear certain
to emerge. It can scarcely be regarded as an
appropriate clarification of the common interests
of states to project a formulation of the purposes
for which they may exercise a reasonable exclusive
competence which both omits impertant contemporary
shared interests and forecloses the futura protection
of new, emerging interests, whatever their importance
OF UrgenCyesas




*The projection of a viugle permissible width
of twelve miles, similarly, bears no diescernible
relation to the flexdbilities in wldthe demandsd
and honored in past practice. States have in the
past found very dilferent widths necessary to the
reasonable protection of different interests under
different circumstances, anc upon occasion have
insisted upon, and been accorded, an exclusive
competence at distances amuch beyond twelve miles
from thelr coasts."

With specific reference to the pollution of the marine
envirorment, McDougal and Burke conclude as follows:

"Since the impact of pollution is usually upon

coastal residente, the coastal state has an under-

standable interest in preventing t.ae discharge

of oil and other substances in such z way thav

harmful polluticn results. I it were practicacle

for the coastal state to enact and enforce

prohibitory regulations spplicable in adjacent

seas, there would seem to be sufficlent Juotifi-

cation for considering this permissible under

general commnity policy."

It would be a distortion of the fresdom of the nigh seas to
view it as a license to pollute the marine envirorment and the shores
of other states, and to argue thet states are barred from taldng
preventive protective measures against polluting activities on Lthe
high seas. Such a view runs counter to the fundamental principle of
international law laid down in the Trail Gmelter Arbitration more than
thirty yeare ago. The tribunal in that case declared that "under the
principles of international law,...no state has the right to use or
permit the use of its territory in such a manner as to cause injury
by fumes in or to the territory of another or to properties or persons
therein when the case is of serious consejuence and the injury is

established by clear and convincing evidence." Many of the precedents
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cited in this case related to water pollution controversies, and it is
not unreasonable to assume that what the Tribunal had to say about
pollution by fumes is equally applicable to water pollutlon. Indeed
it has long been accepted that the users of s common water resource
should not pollute this water so as to cause danage to one arother,
Thie is one of the fundamentsl provisions of the 1909 Boundary Haters
Treaty between Canada and the USA and has been recognized as a rule of
general applicabllity by the IAEA panel of experts on the disposal of
radicactive waters in fresh water, TFurther authority in this field is
also provided by the decision of the International Court of Justice in
the Corfu Charmel Case whieh held that every state ls under an obligation
mot to knowlngly allow ita territory to be used for acts contrary to
the rights of other states."

If a state 1s forbtidden to use ite own territory, where it
enjoys full sovereignty, in such a manner as to cause injury to another
state, it would be only good law and good logic for this same principle
to apply even more forcefully to areas not under ite soverelgnty or
axclusive authorlty, such aes the high seas, Canada like many other
gtates has been the victim of incidents arising from an irresponsible
use of the seas which have resulted in serious damage to the marine and
coastal environment., For Canada, with its long coastline, much of it
within Arctic areas, remedial measures are not enough, Preventive
protective steps such as those embodied in Canada's Arctic Waters

Pollution Frevention Act are requlred,
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CONCLUSION

There is, in the Canadian view, an urgent need for concerted
international actiorn to accelerate the pace of development of & body
of international environmental law capable of meeting the challenges
of modern technology and the requirements of modern soclety. So far
as the marine enviromment is concerned, in the absence of international
regimes capable of providing the necessary protection for coastal
states, unilateral measures based substantially upon customary international
law but to some extent breaiing new ground, have imposed themselves,
State practice is an essential part of the internmational law-making
process and, where there is a lacuna in the law, may be the only means
for a state, acting reascnably and responsibly, to protect itself. This
applies with particular force to the Arctic waters and ice in wview of
their special characteristics and the special rights and responsibilities
to which they give rise for the Arctic coastal states, especially with
regard to the preservation of the uniquely wvulnerable Arctic environ—
ment. Thus the Canadian Government embarked upon a unilateral course
of action which is both compatible with existing law and in advance of
it; both based on the most fundamental principle of the law and pressing
against 1ts furthest frontier, It is for this reason that the Canadian
Government, at the time of introducing the Arctlc waters pollution
legislation, simultaneously terminated its declaration of acceptance
of the compulsory jurisdiction of the International Court of Justiece and
submitted a new reservation excluding disputes related to the control of

marine pollution and the conservation of the living resources of the
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rea, In a statement to the llouse of Commons on April &, 1970, the
Prime Minister reaffirmed that Canada strongly supports the rule of
law in international affairs., He pointed out, however, thai Canada
was not preparcd to engage in litigation with other states concerring
vitel iszues where the law is either inadequate or non-existent anc
thuz coes not provide a firm basis for judiclal decision., 1In
this connection it should be noted tLhat the new Canadian reservation
does not apply to the establishmert by Canada in June, 1970 of & 12-mile
territoriel ses, since the Government considers that international
law on the latter guestion, wiile unsettled, is sufficiently developed
to permit the Court to errive at a Judlcial decision in any dispute
on this motter,

Meanwhile Canada is not ignoring the multilateral approach
to environmental protectlon. The Cmnadian Government is consulting and
cooperating with a2 number of gther states on the possibility of convening
an international Aretic conference which mignht develop internationally
agreed standards of navigational safety and pollution contrel in Arctic
waters both within and beyond the limits of natlional jurisdietion, to
complement the protective action taken by Canada ilteelf under its
owr. legislation. This multilateral initistive, 1L 1s hoped, would
cast an international legal umbrella over the exercise of the special
rights and responsibility of Arctic coastal states with respect to the
preeervation of the Arctic environment, while avoiding any prejudice to
the poeitions of contracting states on the law of the sea and the
appearance of a precedent for unwarranted encroachments on the freedom

of the ;eas.
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In summary, Canada's position with respect to the protection
of the Arctic environment rests upon the special situation pertaining
in the Arctic, the fundamental right of self-defence, and the general
principle that states have a duty not to use or permit the use of their
territory or of areas beyond national jurisdiction in such mamner as to
cause injury in or to the territory or environment of snother state.
These latter two points apply es well to the protection of the coastal
enviromment generally. On the basis of these concepts, and with its
combined undlateral and multilateral approach to the Arctlc waters
problem, Canada is meeking to contribute to the progressive development
of international environmental law., It was with the development of such
g body of law in mind that Prime Minister Trudeau described the Arctic
waters pollution legislation as "an assertion of the importance of the
environment, of the sanctity of life on this planet, of the need for
the recognition of a principle of clean seas, which 1s in all respects
as vital a principle for the world of today and tomorrow as was the

principle of free seas for the world of yesterday."
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