s i

Cr )

- sy

I IR TR I

Comment A B

on Paper Sernard n

*The Case for the U,5, Draft

Treaty for an Ocean Regime"
177/

o 1,
Nota; These comments, taken from the tape-recordings of the Confs oe Seasion, do not

neoessarily represent the views of the speaker’s government,

Thank you very much, I am here to talk about the llixon proposal,
but I shall actually say very little about 1t because of this time limit of
which I have just been reminded., I had better begin therefore with the
Nixon Proposal, though I would rather develop a logical progresslon of ideas
on other issues and cuﬁciude with comments on it, Canada has not taken a
putlic position thus far concerning the proposal and I do not propese to do
it today. I would, however, like to draw atientlon to one or two implicatims
of the Proposal, as we see them,

Firetly, as you will note, the Proposal places considerable emphasls
on the cessation of national soverelgn rlghtis at the 200 metre isobath, Ve
have done oar own studies of the implications of the 200 metre isobath, even
though we have not considered 1t a particnlarly revelant gulde to natlonal limits,
but have looked instead to the exploitabllity test enshrined in the Continental
Ghelf Conventloen,

Our studies of the 200 metre iscbath and iis possible relevance
indicate that 1t 1c not generally representative of the shelf bresk, and in fact,
not only does the shelf break occur throughout the world at depths usually
eonsiderably less than, or greater than, thls £irure, but the world average 1s
egtimated by marine geologists to be only about 1J2 meires. So Af there 1s an

attenpt to strike an average 25 & basis for dsternmining the begianing or the end
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»1le haseline provision contalned in the draft ‘reaty would enable the i.
=nclosure of the Janta Barbara “hannel where some prozising oll discoverles

have been made Ln 450 metres of we'er, as well as sevuralltrcughs cutting the
thelf elsewhere,

Tow, Without intendlrs any critlclsm or comnendation of the Proposal,
it is, T thiznk, relevant to note that in our own case Canada woild lose
somethiag 1i%e eizhteen percent of ita ghelf, gil‘e zpart frem the slope and the
rise, Jome iwo-fifihs of Jorway's large Arctle shelf would f2ll Into the trustee-
ship zone, Denmar': and Iceland would fare litile hetter, lrereas, in the case
of the "nited lingdon - although her oll and gas reserves 1n the llorth lea area
would not be affected= zome fif‘n~en percent of her ‘otal physisal shelf would
fall into the trusieeship come, involvinz areas adjacent to “ockall Zank and the
Talkland Islande, It indicates %o us that we have in be careful 1lrn chooslng any
depth criteria as a sole basls for deternining natlomal jurisdiction, Now thls
is a triisn, of coirse, Suat one that is very valid today when we are faced with
this vexing and delicate problen of determining the area beyond natlonal jurlis-
diectlion,

There 1 another comment I aight make - and I would not wish to enter
into the particilar discussion, elther the domestic one ac to the desirabllity
from the point of view of the U.C.A, of the trusteeshlp approach, or the other
one hetween developlnc countries and the U.7.4, as to the validity of the
trusteeship concept or the %risteeship nomenclature, ™ut I would llke to say
that we ourselves find that Lt 1s necessary on the basis of our own experlence
concernin: the Canadlar contirental shelf that the authorlty, whoever it 1s, be
1t internatioral or coastal staie or irustee, must Se a clear-cut authorlty
in order io deal with forelgn companles, often extrenely powerful multinational

conpanies, with wide rangins interests., It Is necessary also to have authority
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in the other sense of the term, namely the power of sanctlons, and some
practical means of dealing with them and determininz lssues,

We are worrled, not so nuch at the looseness or the vagueness
of some of the proposals in the Iixon Proposal, bui rather at the eslagtl-
city of some of them, Ve find that, indeed, it 1s not clear who would
have the real authorlty even on operational issues. ‘e wonder !f ithis wo:ld
make for an effective resourne managenent sysiem, The foregoing are merely
arelininary comments and are not intended in any serse to zugrest that apart
fron these guestions we find the Proposal acceptadle, 71t 1t does seem to
s that the Proponal “rings out ihese kinds of iss:e rather clearly,

Terhaps the only 4hin: I would like tn say, other than what I have
Fist sald ahout the Proposal, is that whatever one's views ney he as to its
merits or demeritg 1t 1s, in ouvr view, a very constrcilve attenpt to attack
a problem facing the internailonal cemmunlty wiilh some new ¢nncepts - whether
we end up accepilng them or not, It izn't the same tired olf approach based
on iraditional concepis whleh in nany respecis no longer have much application,
ind 1+ also has arather nmerit 1o that, 11 one way or znother, 1t ralses almost
every one of the lssues which we have to face, ™gr that reason alone wWe
belleve that the State Demartimeni and the other agencies concerned in the
dra®ting of thls Proposal, an! 1ndeed 'the .2, Covermment ftself, ir putiing
forth the roposal, are to te congratulated and deserve a good deal of credit
for the approach they have taken, I must also say that the general approach
we find “eing taker by the J.7,), delegatlon ln tho preparatory conference, and
in the discusslons in the Ull, encourage us a good deal hecause we find that
there is flexibility and = willingness to consider new approaches, And this
leads me into the part of mr statement which I will undourtedly not be allowed
to finlsh.

T want to glve yo: some idea of our thinking in Canada on certaln

other law of the sea issues. I anderstand that the very emlnent jurlst y
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Wolfgang Friedmann has already spoken to yoi, and that he has made his
well-known cloguent defsrse of the freedom of the hlgh seas, I suppose
his patron saint is Grotlus, but for my part, I think I should make

clear that I came here not to pralse Grotlus »ut %o bury him,

If I nay revert for 2 morment to some of the klnd words spoken by

my friend and colleagne, ilr., Uxman, it wasn't areldental that I should
he in llew York as a representatlve of lanadz, collaborating with many

of the people here with us ‘today ir attempiing +to work out 2 compromise

it

resolution enablinz *he international commurity to face up %o thege
problems of 1273, at the very tlme when the Tanadian Government was
considerinz taking a form of unilateral actlon which 1% subseguently dld
take, The reasor 1s quite simple, and I thirk the best way I can explaln
the relationship is ‘o quote a sectlon from a passage ir 2 statement I
nad the duty and the honour to deliver on hehalf of lanada in Tew York

iy the Pirst Zommittee of the United MNations last year, The statement 1in
part reads as follows:

"Tn wrief, we do not conslder multllateral actlon and unilateral
action as mutually erclusive conrses, <hey should not, 1in our
view, be looked upon as clear-cut alternatives., The corntemporary
international law of the zeas comprises “oth conventlonal and
custemary law, “Torvenilonal or multllateral treaty law mast, of
course, he developed primartly by multilateral actlon, Arawing as
necessary, nowever, o~ principles of customary intermational law,
s mmltilateral ~anvenifons often cons'si of hoth & codification
of Arigkine princtples Af !'ntermationcl law and progresslive
Arveloprert of new principles, Customary interrat'onal law 1s, of
coursz, derived zrinarily from siete pracilee, thai s to say,
untlateral astlas By various states, zlthough It frequently draws
1= turn 2pon the prinelples ershrined 1o bllateral ant 1imited
ultilatersl treatles, Law-anking truatles ofter hecome accepled
1s such, not by wvirtue of their status as treatlies; hut through

¢ zralial acceptance by states of the poineiples they lay cowm,
The conplen process of the developnert of customarzy internatlonal
law is st1l1l relevant and indeed in ouw view edseniial to the
hullding of 2 world o-ler,”

™. malntenance of the custnmary law-nalklng process 1z essential 1f
only to pot pressure upon other couniwles tn face 2p to issues they would
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otherwise bypass, For these reasons we fin? 1t very diffiecult 4o Ye
doctrinaire in such guesilons, The regine of the territorizl seas,

for example, derives from conventlonal law, ineluding in particular

the Geneva Conventlon on the Territorial Cea, which 1tself 45 based in
large part upon customary Principles, and in part from the very process
of the development of cusiomary international law 1igelf, ™e statement
in guestion went on to point out that during the period durinz which it
was possitle to say - 1f there ever was sich & time - that there existed
a Tule of law that the breadth of the territorial sea extended to three
nautical miles and no further, that principle was created by state
practice and can be altered ty state practice, that is to say, by unilateral
action orn the part of various states, accepted by other states and thus
developed into cusiomary initernailional law,

I don't propose to zo on with that statement but I would 1llke to make
clear that we do not consider either the miltilateral approach or the
unllateral approach should alone be allowed io predoninate on the inter-
natlonal scene, ile think that elther, taken to the exireme, can roduce
the kind of confrontation that we have heen seelng since the fallure of
the 1258 and the 1040 law of the Cea Conferences to settle certain basic
issues, Ior example, hal there been a real effort on the part of the
international community %o tackle the problem of pollution of the marine
environment miltilaterally we in Canada might have had rather leas reason
to take the unilsteral action we did, "ut or the other hand I think, with
all modesty, we mist ask whether, 1f we had not taken that action, would
there he as mich attentior now helng ziven ‘o the ecologlcal protlem, the
Froblar of the polliution of the marine environment? e had other reasons
for doing 1t, of course, e Yad a2 practical preblem or oir hands at the

tine and we acted accordinzly,
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I muet say that this reminds me agaln of the kind comments of
¥Mr, Oxman, We have a relationship now fairly firmly establighed - I
don't know whether we are friendly enemles or rather, whether frlends
1like us really don't need enemies, I think our relatlanship 1s sometimes \
one whereby he writes the protest notes and I file them, I sometimes ¢
help draft the counter protest, Thls 1s the way we go, But we don't
do 1t 1lightly. We do it serlously because we are representing genuinely
different approaches to these problems, @y own view, however, is that,
increagingly, we are comlng together and there 1s leas and less polarlzatlon
of vliews on the lseuves that we are facing, I think thie began to
become clear in the closlng days of the Geneva preparatory conference
whlch we saw in March of this year,

I would 1like to add one further comment before concluding with
one of my favourite comments on Jrotius - namely, thzt we have had some of
our own ldeas about the problem of the seabed, and we have attempted to
suggest approaches that might overcome some of the procedural difficultles
facing the international community as exemplified in the preparatory
committes of the United Nations Conference,

We curselves are concerned and disturbed about the extent to
which procedural problems have handicapped the Committee, producing a
deadlock on several occasions, We know that the most senaltive issue 1s
the one of limitas and we are aware that many states are reluctant tc commit
themsealves elther to any proposed regime or to the question of internatlonal
macHnery uniil they have come to grips with the problem of limlts, We are
also aware that other states have no intentlon of committing themselves on
limits until they see in more precise detall the nature of the regime they
are golng to be facing, and how much real power and authority the international
machinery will have., It's easy to see that we are on a procedural merry-go-

round here since we are involved in a circular process, We have a very
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simple suggestlion which we have put forth, We haven't made a formal
proposal but have merely offered a suggestion in Geneva, and it is this:
that every member state of the U,N, by a given perlod, a specified date,
would make known its claim to its continental shelf, If it didn't have

& Clear 1&3& as to where its interests lie than it could make known the
line beyond which 1t would never claim, This would have the effect that,
as aof & given date, we would have an immediate definitlon of the non-
contentious area beyond national jurisdiction, It wouldn't settle the
problem of limits and 1t wouldn't prejudge the guestion of limits, but It
would give us an area of more than fifty percent, perhape much more, of
the seabed area which would no longer be a theoretical conslderation or a
matter of conjecture but it would be in actual existence, a concrete area,
We think that if this were done it would be possible, simultaneously with
this proposal, to set up a skeletal international machinery for the
purpose of managing the non-contentious area and gradually extending
nanagement to the other aress, some of which are still in dispute,

Thie skeletal machinery would have the necessary powers, for
example, to cope with the kinds of problems ralsed by the Deep Seas Mining
Venture, whereas no one 1s now in a positlon to authorize the venture, yet
no one is in a position to forbid it, How are the investors golng to be
protected? What kind of a title are they golng to require? Are they
pupposed to hold back any development, any investment, etc? We think our
suggested approach presents®poselble and feasible answer to this problen,

There is a third element in our proposal, which is really
independent of the first two, which would provide operating funds for the
skeletal machinery, namely, the suggestion that every coastal state would

grant, voluntarily, pending a determinative declmion on the regime, to

]
an internatlonal development fund, a percentage, perhaps as litile as one
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percent of the revemies, the governmental revenues, from all the
off-shore activity beyond internal waters; not beyond the territorial
sea because there is too much dispute as to the breadth extent of the
territorial seas, The territorial sea zlso would be subject to this
international development tax which we think could give funds, perhaps
as little as two and a half million dollars & month, perhaps as much |
as Tifteen million a menth, to the international community. We think
that by this means we could break the procedure deadlock that 1s

faclng us and ma%e a2 conslderable leap forw:md in att&ckiﬁg the problems
ralsed by the third Law of the Jea Conference in 1973. We realize that
there are difflcultles in the way of acceptunce of such a propesal, We
don't think 1t will encourage wide claims, because we doubt if any state
1s goling to he motivated, in the final analysis, by any considerations
other than the necessary balancing between its own national interests
and the Interest of the Internatlonal community, And we think that this
proposal can bring that about,

I want to close where I hegan, I think that on the questlon of
the seabed, as on the quesilons of the territorial gea, international
stralts, flsheries, sclentlfic research, and most important of all,
pollution, we are facing a clash hatween the coastal states and marlitime

interests, The principle which we must modernize and develop is the

principle of innocent pacsaze, We are afrald that the princlple of freedom

of the high seas as an absolute doctrine has had its day. We think its
essence has to be retained, hut it has to he modified, clarifled and
developed in the lizht of present needs and present moder. technology.

I would refer you to Grotlus' statement some 260 years ago that
"Most thlnzz become exhaustod by promiscuous use, 3ut that is not the
cnse Witk the sen, T* ~an b~ exhausted nefither hy nmavization ror by
®eghins, That 1s to say, in nelther of the two ways in which 1t can be

used,” e Fear that trafltlional concepts of the law of the ses have been
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founded upor that very assumption, which was valll for a couple of centurles,
But it 1g not valid any longzer when mere navigetlon can cause pellution of
the sea; when the mare right ‘o fish can cause overfishing and a depletlon
of the resourzes on which the whols world may be dependent,

Je think *hat these principles simply reguire modification, e
think particularly that the princlple of 'flag-state jurlsdictlor' has to
be looked at very carefully and, if not abandoned, at least restricted, Ve
think 1t ridiculeus that under the flag-state jurlsdiction princlple a state
can sink a shlip many miles at sea, if necessary, 1f there 1s danger of
immediate pollution, but the coastal state cannoti tell that ship to turn about
or come into port or do any other thing. It is entirely under the control
of the flag-state, perhaps a flag of convenience, 3y the same token thls
very strict flag-state jurisdiction persists rizht up to the moment of the
disaster, 3ut at that moment ii{ disappears; it disappears in a puff of smoke -
or oll, From that point on the flag-state has nothing to do with 1t. That's
not lts problem, Thet's up to the coastal state and perhaps the cwners of
the ship or the carzo oWwners. 4We think this has to be changed.

Thank you very much, lr, Chairman,
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