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FISHERIES DIPLOMACY

Notes for a Statement by Mr, J.A. Beesley
to the Fisheriss Council of Canada Apmal

—Nosting, Mey L, 1971, Ottawa

! S0 much of my time in the Department of External Affairs
has been spent on intarnational fisheries problems that I would trads
in my striped pants for a souwester — if I owned a pair of striped
pants, While most people might ses little connection betwsen
fisheries and diplomscy — apart from the diplomat's supposed aldll
d&uﬂmnmrmmmtﬁlhlmmhrp
indeed in the diplomatic history of Canada both as 2 colomy and as
an independent nation. What I proposs to talk sbout todsy is the
past decads or mo of that history, In doing so, I know that T will
touch on ground that is familiar to msy of you, but I hope you
will bear with me because I believe it is important to review what
we have alresdy accomplished in order to have a better understending
of our prospects with regard to what we hope to accomplish.

The 12-mile fishing limit is toduy not only a familiar
concept but an established fact. Most sountries of the world now
exsrcise exclusive jurisdiction over fisheries at least as far as
12 miles from their ehores. It is too easy to forget, howsver, that
this 1s a recent development wirich was not achieved without consider-
gbhle difficulty. Whan the first Gemeva Conference om the law of
the Sea was convened in 1958, an important majority of the then
mexbers of the United Nations claimed and recognised a territorial
sea of only three miles, and exercised fisheries jurisdiction only
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r.ltﬁin that thres—mile limit where they enjoyed full sovereignty.
By that time, the Canadian Govermment (with some prompting, I
bslieve, from your Council) had decided that the thres-mile limit
was not wide enough to protect Canada's ecoastal fisheries and the
interests of Canadian fishermen, Using the traditional approach,
Canada would have asimply proposed a wider limit for the territorial
5ea ip order to obtain a wider area of exclusive fishing rights.
Many countries, howsver, including Canads's closest friends and
alliss, considered that their strategic and shipping interests
made it essential to maintain the threewmlls limit for the
territorial sea, The solution Camada proposed for this dilemsa
was eimple but radical: separate fisheries jurisdiction from
soverelgnty, keep ithe three-mile limit for the territorial sea,
but extand fisheries Jurindictiun nine miles beyond that limit
(that is, a total of 12 miles from the basslines from which the
territorial ses is measured).

Canada played a leading role at the 1958 Conference on
the Law of the Ses. We fought hard for our 3—plus-9 proposal,
which we modified during the course of the conferemnce to make it
b=plup-f - six -:I.in of terTitorial sea and mix miles of exalusive
fishing sons., Hendunt.rmmdnunhpmth:tnmimhhtn
secure the intermational agreement we wanted. Two years latar,
in 1960, a second conference was hald in Gensva to attempt to
resolve the two questions which the first confersnse had failed
to settle — the breadth of the territorial sea and the limits of
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fisheries jurisdiction., This time we had the United States on our
mmwtun;tmmﬁ-pln&-émpuunl,mtmm“ﬂu
short af success by one vots, We did not, however, even than,
lhmnmmwhummrmufmhmﬂimlmmt
based on the Geplus=é formula, Together with Britain we canvassed
countries round the world and obtained the support of over L0
Governmants for sush & proposal, Infortunately, however, the USA
did not give us its support and once again we came to a dead end,

mmtmhwumnmw-nu-
hmﬂ-ﬂmmm::.pudmluurm:mthmmnf
mmﬂhﬂﬂmmﬂtﬂcmﬁpﬂuﬁnhingm,mm
decided to go it alome in 1964, The Government thsn sdoptad the
Perritorial Ses and Plshing Zonss Act providing for the application
nrmnmmuuuumummuuarmmm
establishing a mine-mile fishing sons comtiguous to our three-mile
terTitorial sea. The United States Govermment publicly disagreed
wWith this action but two years later it followed sult end
sstablished its own rine-smile contiguous fishing mone, So did
other countries, such as Australia, New Zealand, Britain, France,
Mnmﬂm.wﬁlltlm:mmdmd
mmmmummmmmm. That
umunﬁ-mrormmmhmnuw.m
mwermwwmmiumum
when all other possibilities had been exhsusted, deserve considersble
credit. |
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The 196/, Territorial Sea and Flshing Zones Act helped to
open a new frontier of international law. But 1t did more than thet,
It permitted the Qovermment to push Canada's territorial sea and
fisherier jurisdiction even further than 12 miles out to sea.

This was done by the estsblishment of straight basalines from
headland to headland and from island to island, along the coaste

of Labrasdor and Newfoundland in 1967, and along the east coast of
Nova Scotia and the west coasts of Vancouver Island and the Queen
Charlotte Islands in 1969. It prevented the estsblishment of new
foreign fisheries in the areas comprised within the Canadian 12-mile
1imdit and even in the large bodies of water on the sast and west
coasts whers the Ooverrment did not promulgate straight baselines,
It did not, however, automatically exclude from all these areas the
fishing vessels of those countries which had traditionally fiehed
off Canada'z east coast, in some cases for hundreds of years. I
would like to explain in some detail why thies was not done, and why
thess same traditional fishing practices are still being pursued
today, although we hope the end is now in sight, The considerations
I will outline have been and no doubt will remain fundamental to
Canada's international fisheries policy.

Canada, it might be argusd, could have proceeded independently
from the outset and could have created a nine-mile contiguous fishing
sone or extended its territorial sea to 12 miles without attempting
to achieve international sgreement on these questions st the 1958

and 1960 law of the sea conferences and through other multilateral
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efforts thersafter. It might also be argued that Canada could have
estahlished straight baselines sverywhere alang its coasts immedistely
mmﬁuﬁimnfmhmtnﬂﬂ&ndeuhinmeuhtin
196&,mdntth-mm-uuu1dh.nputmimadint¢mdtntha
traditional fishing practices of foreign countries within the Canadian |
Mnhdtimhdntmthuﬂnngthemnﬂmmumafthua
practices pending the conclusion of phasing-out negotiations,
Canada, however, has always respected the rule of law in national
and international affairs, While the extansion of Canada'e fisheries
Jwilﬂoﬁmunﬂdmhhwwm,mhncmeur
action had obvious implications for the interests of other countries,
mpmmuuihnmmucm;mmtﬁmngdmphta
ignore and to ride rough-shod over the interests of other countries.
Gmﬂ:ﬂlhdhutmnummﬂthinhmﬂmﬂlnmdm.
mdinplrhlcuhruiththnb::lcprimipleutinhmﬂmﬂluhid
mwmm-m.umcmnnraumammmﬂmmmm
Fisheries casa, In that case the Court declared thak:

*mmmuﬂmo:lumumﬂvmm

internstional aspect; it canot be dependent

meraly upon the will of the coastal state as

exprexsed in its municipal law. Althongh

it is true that the act of delimitation is

necessarily a unilateral act because only

thmtﬂ-ltmnmhmm

it, the validity of the delimitation with

regard to other states depends upon inter-

national law,"

It 1s to the 1951 Anglo-Korwegian fisheries case that we
owe the recognition of the straight baseline aysten which Canada

has used to its advantage. It would have been snomalous, o eay
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the least, if Cenada had accepted this part of the Court's decision
bat had rejected the limitatioms which the Court declared must apply
to the fresdom of action of coastal states in extending thedir
Jurisdiction, In this conmneetion, I wish to quote from a statement
mads by Prime Minister Trudesu in the House of Commons in October
1969, widch is particularly relevant hers:
"Hembership in a commmity...imposes — and

proparly — gertain limitations on the activities
of all mambers. For this reason, while not
lowering cur guard or sbandoning cur proper
interests, Canada must not appear to live by
double standards., We camot at the same time
that we are urging other countriss to adhers to
régimes dexigned for the orderly conduct of
international activitiss, pursue policies incon-
sistent with that order mimply becmuse to do so
in a given instance appsars to be to our brief
sdventage. Law, be it municipal or international,
is composed of restruimtsa, If wisely construed
thay oomtribute to the freedom and the

of individuals and of states., bheither states
nor individuals should fesl free to plek and
chocse, to acospt or rejest, the laws that may

- for the momenit be attractive tc them."

Thase were the considerations which led the Goveroment to
exhaust every multilateral avenus befors moving on its own with the
adoption of the Territorial Bea and Fishing Zomes Act in 1964,

Eather than artitrary wmilateralism, Canada choss the slow and difficult
path of progressive development of customary internstional law, In
194, and wince, we have pionsersd in that development. While we have
on ocoasion presssd against the furthest frontier of the law, we

have refused to opsrate outside it, With respect to the traditinonsl
fiahing practices of forwign states off our coasts, Cansda, like -
some other countriss, has rejected the argument that such practices

LELE ] T




represent acquired rights. At the same time, however, the Government
has not terminsted these practices unilatersily but has entersd
into phasing-cut negotistions becsuse surh s course of action was
cmlilmt. with the principles of friendly relations among states
and was deairable for the purpose of securing international agreement
tc the extension of Csnada'e fisheries jurisdiction, as well as o
zvoid possible protests and internatiomal litigation. /I have already
revieved some of the progresa Conada has been able to schisve with
regard to the protection of its coastal fisheries while operating
within the restraints cited by Prime Minister Trudesu in his
statemsnrt of October 1969, We all know, however, that the pressure
on Canada's coastal fisheries has grown virtually to the brealdng
point in recent years, Thus it became progressivaly more evidant
that the action taken under the 194/ Territorial Sea and Pishing
Zones Act was no longer sufficient and that further protective measures
were required. Accordingly, the Qovermment in 1970 adopted a mumber
of important smendments to the Territorial Sea and Fishing Zones Aet
extending Canada's territorial sea to 12 miles and permitting the
extablishment of naw exolusive fishing zones in areas of the sea
adjacent to the Canadian coast. In introducing these smendments

in 4he House of Commons, the Secretary of State for Extermal
Affairs, the Honourable Mitchell Sharp, pointed out that technological
developments had transformed fishing sctivities "from a harvesting to
s minming process”, Since nelther customary nor conventional
international law had devaloped adequately to prevemt the depleticn
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of the living resources of the sea, he said, Canada could not "wait
longer for the international community to realize the dangar and I
move o meet it. Once agein, Canada, after long and serious deli- |
berations, has decided to go it alone". ffht the same time that 1t
adopted the amendments to the Territorial Sea and Fishing Zones Act,

and the related Arctic Waters Pollution Prevention Act, the Governmsnt
declared that Canada would no longer be bound to accept the jurisdiction
of the Court ir any disputes relating to the eonservation, managemsnt
or exploitation of fisheries resources or the prevention of pollution
of the marine envirorment, in areas adjacent to Canada's coast,

The Government ressrved Cansde's poeition with respect to the
compulsory jurisdietion of the International Court of Justice not
becmase it propossd to do anything illegal but becsuse international
law had ceased to provide a certain guide for measures relating to
fishariss conssrvation and the protection of the marine snvironment,
becsuse existing law was edther insdequate or non—existent snd did

not provids a firm basis for judicial decision, snd because ths nead
for action was immediate and urgent snd could not awalt universal
agresment ou these issuss. This reservation did not free Canada to

act arbitrarily or wnreasomably. It did, however, allow the Goverzment
to take the necessary measues to protect Canada's vital coastal
interests in keeping with the fundamental prineiple of self-dsfence

and pelf-pressrvation, and in aceordsnce with long-established state
practice, without the possibility of having these measures seriously
delayed or frustrated by ysars of litigation which might in fact

have aggravated disputes without resolving thes.
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Under the smended Territorial Sea and Fishing Zones Act
the Government has nov completsd the delimltation of Canada's
fisheries jurisdiction with the establishment of exclueive fishing
sones in the Qulf of St. Lawrsnce, Bay of Fundy, Queen Charlotte
Sound, Dixon Entrance snd Hecate Strait, Canada has historic and
othar claims to these bodies of water but has snclosed them within
what we have called "fisheries closing lines™ rather than straight
basslines becsuse the Jovernment comtinues to believe that it is
iwportant to separats the question of fisheries jurisdiction from
the more controversial problem of severeignty in order to minimize
any impact upon the interests of other states. The Government has
made clear, however, thst the promulgation of these closing lines
did not involve any prejudice to or abandonment of Canada's sovereignty
claxims. Despite the functional approsch adopted by Canada in
asserting limited jurisdiction rather than outright sovereignty,
other countries have quastioned the establishment of the new
Canadisn fishing sones. The United States in particular has objected
that Csnada's unilateral action in establishing these zones is
contrary to international in.

Notwithstanding differences of views with other coumtriss,
however, we have besn sble to make rapid progress towards resolving
the problema associated with foredgn fishing activities in Canadian
coastal waters since the smendment of the Territorial Sea and
Miahing Zomes Act and the promulgation of the fisheries closing
lines. Ve have negotisted a reciprocal fishing privileges agreement
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with the United States which allows the nationals of both countries
to continue their traditional fishing practices up to three miles
from the coast of the other country, We have also concluded two
agresments with the USSE providing for: (a) abstention from trawl
fisheries by Soviet vessels in a designated area of the high seas off
Vancouver Island; (b) in compensation for this abstention, permission
for Soviet vessels to fish and to conduct loading and unloading
operations in deaignated areas of Canadian waters off the Quesn
Charlotte Islanda; (c¢) authorization for supply vessels of the Sovist
fishing fleet to call at Vencouver and Prince Rupert for supplies;
and (d) the implementation of provisional rules of navigation and
figheries safety off the B.C. coast in order to minimise the incidence
of collisions and damage to fishing gear. These agresmeants reflect
the give and take which is essential to arriving at an sccommodation
in international fisheries diplomacy, The same principle of give

and take sppliss to the phaming-out negotistions which we began in
194, and which we are now, hopefully, in the process of bringing to

a suscesaful and ssrly conclusion with the European countries which
have traditional fishing practices on Canada's Atlantic coast, namely
Britain, Morway, Demmark, France, Italy, Portugal and Spain, I am
happy to be able to inform you — if you have not already heard the
news — that we have just had a very friendly and very uweeful round
of talks with the Norwegians on this matter., During these talks
both sides put forward constructive proposals as to the possible
basis for agresmsnt between the two countries on the future canduct
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of fishing and sealing sctivities, If approved, these proposales would
permit the adoption of realistic conservation measurss for the
seal Tishery and would involve the phasing-out of Norwegisn fishing
operatione on Canada's sast coazt and the recognition by Norway of
Canadian jurisdiction in the l2-mile territorial sea and fishing
sonss on both the east and west coasts, The proposed agreemants will
be submitted to the Canadian and Norwegian Governments and a further
mesting between the two countries will be hald in Utt.awal in mid=~June
of this year,

We have made a good begimning with our Norwegian friends
and we trust that this will set the pattern for our fortheoming
talks with the other Muropesn countries concerned, I nsed not
remind you that so far as France is concerned, a very special situation
arilllhlﬂmuofthnfilhingﬂghtluhich?rancahumquiﬂdb;
tresaty off Canada's Atlantic coast. The Qovernment has made clear
that it intends to respect its treaty obligations, but this does not
‘mean, of course, that discussions will not touch upon certain problems
associated with Prench treaty rights and that Canada can take no
action to resolve some of these problems, As you know, the Government
bas already applied the 12-mils exclusion rule for both Cansdian and
foreign trawlers within the Oulf of St. Lawrence and has served
notice to the French Government that this non-diseriminstory rule
will be binding on French vessels after the three—wmonth waiting
period required under the provisions of the 190, Convention batween
France and Great Britain to whigh Canada has succesded,
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I believe I have ssid enough to demonstrate that Canade
has practiced very intensive and successful flrsherdes diplomacy
gince 1958 and that we have come & long way since that time, ¥e
have done so through s judicious mix of unilateral and multilateral
actiorn and by devising new and imaginative concepta which have
contributed to the progressive development of internmational law,

We have not been ahle, however, to act ae though Canada was alones
in the world., We have alzo had to bear in mind the intimate
interrelaticnship between fisheries problems and other equally
important aspects of the law of the sea, relating, for instance, to
defence interests, to shipping interests, to the wmineral resources
of the continental shelf, and perhaps above all to the preservation
of the marine enviromment, We have had to proceed carefully to ensure
that any action we took with respect to fisheries would not have
any undeeirable fall-out or prejudice Canadian interests in other
areas of the law of the sea, for instance with regard to obtaining
international support for Canada's position on the protection of the
waters of the Arctic archipelago. The question that now arises is,
where do we go from here?

In replying to that guestion I would llke to refer to a
statemant made by Senator Fobichaud, a former Minister of Flsheries
with whom you are all familiar, in introducing the 1970 amendmants to
the Territorisl Sea and Fishing Zonas Act in the Senate laat Jure, (m
that occasion, Semator Roblchaud said:

*It cust be recogniszed...that the preservation of

the living resources of the sea iz a world-wide
problem which cannot be resolved by Canada alone,
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or by simply extending the limite of nationel

Jurisdiction over fisherdes, notwithetanding the

importance of such an action. There is a need

for multilateral sction as well as for increasad

efforts towarde internationally sgreed solutions.™

Canada in fact has been extremely active or the multilateral
front in the last few years, We have held consultatione with other
interested countries with respect to the convening of a law of the
ssa confersnce which would deal effectively with the problem of
fisheries conservation on a world-wide scale, Following these
consultations, Cansda was instrumental in bringing about a comprosise
resolution in the United Nations General Assembly last December
wherehy it was agreed that an international conference should be
held in 1973 to attempt to reach agresment on the whole range of
cutstanding issues in the law of the sea, Canada is a member of the
Preparatory Committes for that conference, which held its first
meeking in Oeneva in March of this year. At that meeting Canada
stressed the importance of reaching an accommodation with regard
to the conflict betwesn the imterests of coastal states sesaking to
extand their jurisdiction and the interests of lﬁltnnt-ntar fishing
states seslcing to restrict such extensions. That sccommodation,
bowever, will not be easy to find in light of the wide differances
between the various approsches which have been muggested. At one
extreme we find the mors "conservative" distant-water fishing states,
sach as Britain, Japan and the USSR to name only a few, who wish to
mtath-mﬂntpuuibl-utmtthnhighﬁunmnf
rﬂldﬂofﬁlhhgndhﬂhonlrﬂnmﬂlmudwm-uim,
if ay, to the special inmterests of the coastal states. At the other
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extreme are the more "radical" coastal states, particularly the
Latin American 200-milers, who want every country to be free to
fix its own limits of exclusive fishing rights in accordance with
its particular needs and circumstances, Somewhere 1n betwoen are
such countriss as the USA, Halta and Canada,

What the United States has proposed is to limit the
territorial sea and exclusive fishing zone to a maximumd 12 miles
but to perdt ths coastal state to obtain under a very complex
formula, certain limited preferential rights with rupn::t to
fisheries rescurces beyond 12 miles, on the basis of economie
interests and sciemtific evidence of the need for conservation
measures, and subject to compulsory settlement procedures in cases
of disputs, What Malta has proposed is a mingle limit of 200 miles
for coastal state jurisdiction for all purposes including fisharies,
subject, however, to certain rules and limitations which have not
yot been clearly defined but which would be intended to protect the
interests of the international commnity as a wvhole within the area
1o be recognised as being under ths jurisdiction of the coastal state,
Canada, for its part, has expressed serious reservations about the
utility of complex proposals which could involve endlsss disputes
and thus be largely insffective both from the point of view of
conservation and from the point of view of protecting coastal
interests, Canada's own preference, as it has been expressed by
the Mtﬂf Fisheriss, is for a new regime which would apply
nmﬂMﬁmWWMitl of the territorial sea or
exalusive fishing sones and the outer limit of the continantal shelf,
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In this area the coastal stete already enjoys the exclusive right
to exploit sedentary species; what Canadz wizhee 1o obtein ie the
further right to manage (but not the exclusive right o exploit)
the free-swimming specles of the continenta! shelf for conservation
purposes. This right to manage would be exercised on a non—
dleseriminatory basie but the coastal state would be entitled in
certain agreed circumstances to obtain a preferential share of
thoss gpecies of particular socio-economic importance to the
coastal population. Another important principle for which Canada
is also soeidng to obtain recognition is the absclute prohibdtion
of high seas fishing for those species, like salmon, which depend
for their existence on the maintenance of their apawning grounds
by certain coastal atates,

It 1s difficult tc say at this time whether or not the
nations of the world will be able to agree on a new regime for
fisheries conservation at the 1973 Law of the Sea Conference, or what
precise form that regime may take, It seems clear, however, that the
climate for international recognitian of the special interests of
ths coastal state — and its specisl responsibilities — has
considerably improved since 1958. More and more countries appear
to huve realized that the only altermatives to a rational system
of fisherles conservation, managsment and exploitation are chaos and L
conflict, on the one hand, or the depletion of the living rasources
of the sea, on the other hand, Certainly Canada will be at the
forefront of thoae peaking to ensure that nelther of these unhappy

alternatives is forced upon the world.




Canada will bring to the 1973 Law of the Sea Jonference
a long and rich experience in internmationzl fisheries diplomacy.
I would like %o say that that experience has been bullt up through
close and productive cooperation between the Department of External
Affairs and ths Department of Fisheries, We in the Department of
Extarnal Affairs are proud of the contribution we have beemdle to
make from the point of view of international law and diplomacy,
and we are equally proud of the squal contribution made by the
scientiste and administrators in the Department of Fisheries. We
take with a grain of salt certaln observatione which we have heard
from Dr, Needler, for instance, in discussions with his counterparts
from other countries. When Ir, Reedler is about to pull off a
negotiating coup, he likes to disarm the unsuspecting by referring
‘to himself and hWis foreign counterpart across the table as "simple
fishsrmen™ who could quickly resolve their problems if it were not
for the cooplexities and objections raised by their diplomatic and
legal advisers, When Dr, Nesdler is not being a =imple fisharman for
tactical purposes, however, I believe he agrees that our role on the
‘1lsgal side of External Affairs is not to point out difficulties but
rather to find solutions, not to ralse objections but rather to
accommodate Canada's important fishing interests within the framework
of Canads's imternational interests in gemeral. We ses more in the
sea than a fish-pond but we know too that the real wealth of the sea
lies in its living resources and that their conservation ie tled to
the preservation of the marine enviromment as a whols.
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