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1. The Seg gz Spuece, Fesource and Envircnment

Most International lawyers are classisis, or neo-
classicists, at heart. They are vulnerable tc the attzas' ions
of simplicity, symmetry, clear-cut distinctions, harmory,
crder and repose. The classical proclivitiesof tne internaticia.
lawyer shaped the first-order principles of the law of the sos.
Even today the crucisl concept of balance between inclusive
and exclusive authority car be seen az neo-classical, derive!
directly from the classic contest betweer Grotius and Selden.

Yet the international society we know today i= complex,
lopsided, confused, dissonant, disorderly and hectic. In
brief, we live in a fitful and intemperate age of political
romanticism. The contemporary law of the sea is, therefor:,
generally conceived as performing a defensive role, restraining .
danpgerous excesses that threaten to disturb the existing balan--

between shared and“unshared authority at sea.

"\!‘_

For some the classical tradition goes beyond asserting
oo
this kind of balancing role for the law'u:'the ses Lo naintadning
the Grotian or neo-Grotian position that thé belarce shouid be
kept in faveur of shared authority over the largestﬂPossible
a
extent of the world's oceans. The freedom of the h$ SEuE
should be defended against éli_éncraachmants; Eqnceééions
should be made only in the face of strong svidence of universe”
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general. Heclprocity snd uniformity were the cardin,
principles governing ine alloecation of stete autheritr, Tre
sea itsell was a gpatisl concept, global in

primary legel issue was the legal =tatus of
For users cof llie ses -- men and vessel:s —- the criveriun of
naticnality yprovided the link between status and Sunction,

11 was natural and easy for states ir the cla=sical
period to accept one another's claims to possession of exclusive,
all-purpose authority in coastal waters. Claims to a unifornm
seaward externsion cf territorisl integrity were supported by
tiie common need of maritime states to shore up their social,
rolitical, military and psychological defences. MNatlona.
economic interests were alsc served by the grant of monopoly tu
the coastsl state over the resources within its territorial
waters, but for most maritime states economic interest was
served much more significently by the assurance of unimpeded
cpportunities in the great expanse of the high seas.

After the Second World War cynicism mmd- despair gave
way Lo a meszure of contflidence and & renewed faith in Lhe
rrospect of human development, Highly organized and universal
devotion to developmental abjectives provided a moral olimate
conducive to acquisitive national philosophies. Partly

becanse acquisitive wars could no longer be tolerated :xn
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the internationzl scoieiy, 1he see became s new fronfier, z: oos
alter anocther the maritime states began Lo sztake out their cla-m
to the wealth of the s<a. The sea had become & resourc-, A noro
funecticnsl, resvirce-relaled approach tc-ghe.law ol rle goa fell
logically into place. The role of marine resourcs luw wa: ST,
ir. neoclassical perspective, as that of a restrairt co tn: most
excisszive sogquisitive claims by states to the universsl

petrimony of marine resources,

shert-sighiedly, the neo-Grotians conceded that a national
regime cver the wealth of the continental shelf wes a ;ﬁf;
'cnmpromise with the propenents of closure; the legitimacy ol
national development objectives in the sea was accepted
uncritically; mineral exploitation of the shelf seemed free ci
the conservatior. issues that complicated disputes over renewalbli:
resources; the fact of unegual berefit could not be Lismed on
human choice; and it was a relief, after all, to be able to
respond to a elsim made by all coastal states on the besis of
reciprocity.
By 1958 it was clear that fishery dispute: were ths

most difficult of sl] marine resource issues to resolve. The
rew marine technology widened disparities in fishing capatality
ard thereby aggravated the problem of finding a eclassically
simple formula that could accommodate conflicting fishery nesds
and interests., OSince then it has been argued more frogusnily ty

fishing states that their fishing needs and intereszz sre wiigee




or speecigl, This allezez !:s5: im zomperability hes res.lied o
E . ¥
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a de-empheals on uniformity anc reciprocity and 15 reflected in

a trend away from universal formuls s special regime, from special

regime to reglonal organisation, fromw regicnal orgpanization o biletersl

negotiation, and from btilateral negotiaticn to unilateral asserti-m,

Fer political, economice, and even sclentific reasons, many marltize

states ere adopting an increasingly perticularistie, less widely

cocperative approach to thelr marine needs and interests, an appr.sch

that has disturblng diplomatic, legal, and even moral impliceilicns,.
The latest phase in the hiatcry of the law of the ses

is of very recent date. The environmental erisis ls composed

of elements that seem to present an opportunity for the neo-

Grotians to re-group in defence against expansionist, acquisitive

claims by states. Developmental logic is now fashicnably suspect.

—————

Coordination of resource management policies 18 & new imperative.

——— .

5Eépéf§£iﬁn and the merger of managerial units have already
resulted from the acceptance of the nesd for a new emphasis in
comparative studles and an integrative apprcach to resource polinow
pilanning. Whatever the outcome of the fortheoming Stockhelm and
Geneve Conferences, it is difficult to velieve that concern for
the state of the bloaphere will not ha?e an intellectual impect
on the latest attempt to modernize the law of the ses.

The new environmental approach tc the law of the ses
involves blological or ecologlcal concepts that will replace

eventually the purely spatial concepts of the pre-scientific
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vlassicists and will medify the economic concepts of the devolnp-
mentalists, It should not be thought, however, thai the
environmental apprach is hostile to the classical or neo-classical
tradition, Balance is the critiecal concept in ecoleg;. 3Bat for

envoronmentalists balance relates to the preservation ol

! mutually interdependent biclogical processes, not to Li. [ 2ile-

A 1w s . e
e \ position of complementary legal concepts or the moderaticn of
I

political claims, Legal ssymmentry and pﬂlﬁtical iﬂm;uﬂr&tioL
are environmentally dangerous only if they tend tec produce
an imbelance in biclogical relationships.

Nor is the environmental approach to the law of the sea
opposed to the general need for rescurce development, But now,
at the beginning of the third stage of the law of the sea, we can

observe that the sea is dying. The overriding threat now is rot

I‘f so mich that of resource depletion through overuse as that ot

S

tj 1{ anviréﬂﬁéﬁtﬁl decay through misuse.
L b SO =

= IT. Focus on Nationsl Marine Policy

If new developments in the law of the gea are to Le eppraised
by environmental criteris, ss well as by existing Legal zud vollvical
criteria, then =o too must new national claims ¢ maritine

jurisdiction. The Cenadisn Arctic Waters Poclluticn Preventieorn

Act, enscted by Parliament in 1970, is & new kind of urnilatesal
national initiative in the law of the sea., Unlike the w:.iisteradl

national initiatives of the second stage, this Canadian staiuls




is non-acguisitive in purpose: that is, it is net HLH1~“¢* to

facilitete the acquls-u‘or cf marine resources by the coastal

state in areas beyond the normally accap“e%d%iﬂiEE,Ff the
" territorial sea. Morecver, it is distinguishable from
“romservation-tegislation, for the protective authority
claimed extends beyond & single resource, or a single set of
resources, to the entire environment. There are, of course,
eccnomicreascns for environmental protection in the Arctie,
for all users of the region, but these reasons are leas
immediate and less basic than the biologicel or ecoclogical,
The umilateral form of the intiative has, unfnrtunaﬁely,

distracted attention from the faet that the purpose and the

substance of the 1egislatinn owe no more to the closed sea

_philosophy of Selden tﬁan tn the open ses phileosophy of Grotius,
. Bt

It can be argued that Selden's central argument was self—def;mce,

Tohutit1s equally true that Grotiis' transcendentel concern was

“for the perpatuatinn of natiFe im the service of mankind. The
issue can no more be resoclved in puraly spatial terms, than
] i U S
simply by 1aferance to the right uf access to scarce rescurces,

As 8 claim to environmental autheority, the Canadian
initiative can bg fairly judged only by inquiry into the larger
context of emerging Canadian pational marine policy and by

comparison of that poliecy with the marine policy emergine ir

other countries. This may sound like & bold and wnsos |




epproach in the context of the law of the =zes, but it is likelw
to be regarded as & realistic and conservative approach in the
context of internationsl environmental problems, In the
environmental stage of the law of the ses it must be questioned
whether Geneva logic can afford to be much more restrictive
then the logic of Stockholm. In other words, the modernization
of the law of the sea in the environmental era should, iieally,
be undertaken by naticnal governments in the weke of a massive
effort to organize knowledge asbout the marine environment, it
uses and abuses; and & rational, modern internationsl marine
policy based on that knowledge is most likely to emerge after a
systematic comparison of netionsl marine policies, The useful-
ness of comparative studies of national marine policies is more
evident, however, &s an approach to the study of marine disputes,
which is & surprisingly ill-developed study, considering the
number of such disputes and their relevance to the develcpment
of the law of the gea.

The scope of a study ;f nationel marine policy cannot be
defined in an arbitrary way. It should in any event vary witn
the nature and extent of the maritime interests of the state in
question, In scme cases, however, it may be desirable to inguire
into non-policy as well as policy. At ‘the moment, for exsmpie,
Canade has & merchant msrine non-policy that certainly neeas o

be examined in the context of Canadien national marine policy,
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However its scope is to be defined in any one study,

"naticnal marine policy" can be regarded as having "soft" and "firm"

components. Expressions of policy may range from peesitiona
adopted consistently for purposes of diplomatic negotiation
though various kinds of government decisione to permansnt
constitutional requirements, The outside observer's difficulty
in discovering the "softer" components of national marine
policy may lead him into excessive dependence on the "hard"
data p&ﬂvidad by natlonal legislation. It should, therefore,
be borne in mind that the rest of this paper, focussing on
Canadian marine legislation, is likely to be distortive, over-

emphegiz ing the "firmer" components of Canadian marine policy.

ITI. The Legislative Component Canadian Marine Folicy
Canadian sea-conscicusness is extremely spotty. Beyond

the Pacific and Atlantic coastal provinces and outside the
marine-related industries, Canadians rarely give thought to
the nation's maritime interests. The Canadian naval service 1s
felt to be the offspring of the British naval tradition. With
its vast, largely unrealized hinterland, Canada internalises
its expansionist aspirations to a high degree. The Canadian
merine economy has never been sjatematically planned theugh a
single natinqgl marine investment policy, On the other hand,
the sea has never seemed to threaten the Canadian way of lifae,

even in time of war, As for Canada's Arctic, few citizens
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considered its maritime aspect bafore the Manheitss veyua
In the environmental pericd the traditionally casual stiituds
toward Canadian marine interssts is now changing anc vaeing or
a protective character, in line with Canadian public ztiltudes
towerds the Far Nocrth and the Great Lekoes Basin, Froeld asitin
thie change in public sea-consciousness, it is certais ihat
Canadian governments will tlre encouraged to adopt furiher
protective legislation with respect to the Canadian marine
environment.

The nature and extenti of Canadian claims to protactive
environmental authority beyond territorial limits &t sea
will depend very largely, of cowrse, on the speed and adoguecy

of international action. It will depend, on the omne hauz,

pollution problems, such as Canadian-U.5. negotiations for the
establishment of a resudlatory regime poverning oil terivr
traffic in the Northeast Pacific, and poszibly ir other
reglons. It will depend alsc on the ocutcome of Stocklwln,
Geneva, and the 1973 IMCO Conference on Marine Pollation.,
There 1s alresdy clesr evidence thait the Cenediar govermiaant

intends to press hard for & comprehensive, scrertificellw

o omeaningful, internatl onal approach to the problenz cf

i protecting the total marine emvironment. To be sclesttiffico 7

|| meaningful, environmental luw has to feeus on preveniivs
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ratier thar remedisl measursz, Thiz appocacnh dous, howaver,
involve erormous difficvileies, and requires scme Taltn in Lhe

scope of political inventiveness anc lepsl imapioation,
likely to fall in the absence of sipnificant international
action after 3tockholm in dealing with pnon-marine
envrironmerts,

The Aretic Waterz Pollution Prevention &ct, the Udnads
Water Act, recent amendmenis to the Cinads Shippine Lct and
the Fisheries pct, and ferguably) the Clean Air Act, are
all ceonspicucus examples of new Canadian marine legislation
which is environmental in corientation. It would be wholly
nisleading, however, tc suggest that &ll recent Canadian
marire legislation fits this description. The 1970
amendments te the Territoriel Ses and Fishing Zones Act
ani the Fisheries Act were designed to extend Canada's
territorial sea from three to twelve miles and to authorize
the establishment of exclusive Canadien fishing zomes on the
high seas in areay adjacent to the new lZ-mile territorial ses.
The first purpose was to bring Canada into line with mast other
States though the extension of a spatisl concept which is
becoming less mearingful, in rationel terms, under the stress
of specific developmental objectives that are now commonl y
entrusted to separate nationel or international regimes of &
functional nature, The second purpose, of course, was tc
gxtend the Eanadi&n_national fishery regime under the rubric

of national rgscurce development policy.




s [ e

The 197C extens_cn of Caneda's territorial sea did not
produce & streng reaction abromsd. As an expansionist
territorial claim, the amendment toc the Territoriel Sea and
Fishing Zonee Act has been less provocatlve to neo-Grotians
than the origimal statute, enacted in 1964, which took the more
controversial step of sdepting straight baselines for the
measurensnt cf territorial and fishing limits to close
extenslve areas ¢f'f the coasts of British Columbla, Nova
Scotla, Newfoundlend and Labrader under the regime of internal
waters. In 1951 the principle of straight baselines was
accepted by the Internaticnal Court of Justice and applied to
the Nerwegian coastline, The prineiple was endorsed in the
1958 Convention on the Territorial Sea and Contiguous Zones
and applied tc ell erees where coests are heavily indented or
where there is & {ringe <f islands. At the time of writing
straight baselines have been promalgated and applied to only &
few sectors in the arems designated in the 1964 Canadian
statute. However graduslly applied, the Canadian straight
baseline policy is in sharp contrast wlth the present United
States practice of keeping the areas of internasl weters at a
minimum by following the low-watser line wherever possible.

Under the 1970 amendment to the 196/ Act Canada
proclaimed "fisherles closing 1ines" in the Dixon Entrance-

Hecate S5trait, Queen Charlotte Scund, the Bay of Fundy, and
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Zimes for e arens o inis cxicience In February
1971, but it shculd be oz at ihe iz Enirarce
Lline has been lisregarded i, vecen' U.S8. echariz
(8152 and 8L02) that felinsate the U.3. *irritorial

Trls resourcs-oriented, non-

territorial elsim (to fisheries closing liraz) has been
deseribe wz & measure "to assert Cansdisn jurigdicetion over
fisheries zonservation and management ir an sdditicral 8O, 000
.sgmﬁre wiles of coastal waters and to extend to those waters
the effective range of Oanads's anti-poiluticn programmos",
But it is clear thai thiz legizlation iz prirarily an
expression of economic interest, rather fnarn of wnvironments]
concern. Thnis was implicitly conceded by ihe Jecretary
State for Externs! Affairs and the Minizter of Fighe e
and Forectry when ihey anncunced the govermment s Infennion

Lz negotiate the phasing out of fishing actav

countries which have traditionallr fishes in ire aras:
enclosed within the promigated fisherie: olc siny linea
ramely, Eritain, Nerway, Denmark y Pertuger, Spuin, Ital;,

and France, France, whizh nas tresty righiz dn rpeciics




areas off Caneda's easi ccast, presents a specisl caese., The
United States mlso has treaty rights in the Canadian Atlantic
reglon, but & separate Canadisn agreement confirmed that
American fishing activities would not be affected by the
Canadian fisheries closing lines during the pericd of the

agreement, which is due to expire in 1972,
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Iv. ine legislation and Int 11 ine Polic

As noted above, legislation represents & relatively "firm"
mode of expressing national marine policy. When it purports to
have extra-territorial effect, i1t comstitutes & direct affront
to Orotian and neo-Grotian predispositionsin favour of shared
authorlty over the high seas. When it goes further and purporta
to extend terrltorial limite, and thereby the range of national
soversignty, 1t raises basic questions about the making ﬁf
international marine policy.

In the early 1970's the Canadian adoption of & 12-mile
terrltorial sea can scarcely be regarded as unusuelly provocative.
The principel objection to thie kind of territorial claim is that
it 1s becoming logically unnecessary as the rationsle for more
exteneive claims to national maritime jurisdiction for specific
purposes. The extension ai_' a atate's territorial sea conceals
its real maritime needs and interests end renders ite national §
priorltiee cbscure. It will often tend to result in self-deception

as well as concealment and obfuscation. But there 1s still a
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substantisl symbolic invesiment 1. tre coacept o 8 fLerritorial
ce2 by states throughcul the world and it mey rill be
premature to anticipate its sbaorpiion into a aystenw cf
fimetional and environmentsl regimes,

The Canadisn adoption of streight taselines is a more
controversial piece of legislstion., The srinczipgie iz well
~ esteblished in international law, but the applicaticr. of the
prineiple to designated areas of the Canadian cost-line snd
the manner of drawing the baselines sre matters that should not

be withheld from the jurisdiction of the Internmational Court
‘---_--"_-__u-_'_-_'-‘--." & --_"."“—-—u\__ — SR
of Justice. In the absence of effective internaticnal confrols

’f;;_;;;F;;;;;;tiun of merine pollution there is prims facie a
stronger environmentel argument in favour cf bringing semi-
encloszed comstal waters under the regime of internal waters.
It would be Interesting to see if the I.C.J. would take notice
of such lacunse and go beyond its 1951 resource criterion of socio-
economic dependance to espousal of the gnvirenmerntal principle
that the nearest adjacent state has & special responsibility for
(as well as a special iInterest in) the preservaticn of the
marine invironment. Once again, however, it should be emphssised
that the concept of territory (internal waters) is unnecessary
to justify the exerclse cf national environmental antherity over
coastal waters,

The Canadisn resort to fisheries closing lines to extend
fisheries jurisdictinn beyond territoriel limits is an

Inferesting device that should be, and isz, regarded as preliminary
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tc negotiationa with ihe forelgn fishing states that would be
affected, How these ztstec respond to this evidence of Canade's
policy emphasis on its comstal interssts will no doubt be
determined by considerations that transcemd the limits of

"legal policy". The principle of phasing out foreign fishermen
over & period of years in favour of the coastal state is a
familiar one in the recent history of fishery diplomacy., As
long ae the fisheries clesing lines legislation remains
anticlpatory in cherscter — pending the successful outcome

of Canadian phaeing out diplomacy —- it should be regarded as

8 less Inflexible component of Canadian marine poliey than it

—

appears to be in leglslative form.

The Canadisn marine pollution legislation made applicable
beyond territorial limits has to be viewed as part and parcel
of a tough, coherent national environmental policy that is now
emerging in the newly—created federal Department of Environment.
It is believed that the new marine environmental legislation,
at;ll in an early stage of evolution, should be regarded as
represeﬁting a firm and important component of Canadian natiorsl
marine policy. It is also apparently an area in which Canadian
diplomacy is prepared to offer initiatives in promoting

international action without prejudice to Canada's own

i environmentsl interests.
!L :
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In ecenelusicn, 1! swsms neccegary to comment on the chargze
ihet Canada has sbandones 3i4: internationalist tracgition in

maritime affairs. Canaca has never been an impertant flag
_state, Only in »ecenl years, with growing attention %o the
policy implications of the nation's maritime needs and interessts,
has a Canadian government identified closely with the clmas of
coastal states to which it belongs. As a coastal state

Canada can hardly be expected to defend the neo-Grotian tradition
at the expense of its coastal interests, The concern should be

e, AT

that a coasial state does not adopt an unreascnable nationalistic

e it e - AT T ) —---—.-u___._.__._'__-___“
marine policy that involves unilateral action and unnecessary

ancréaéﬂﬁ%ﬁks upon the freedom of the high seas. The reasonableness
of C&nadian netional marine policy should be tested by reference
to a balance between relatively firm legislative components and
relatlvely flexible diplomatic components, It is still rather
early to judge the firmmess of the former or the flexibllity of
the latter, but it should be noted that recent marins legislation
at home has not deterrsd the Canadian Department of Extermal
Affairs from mdopting an all-inclusive approach to the composition
of the agands for the Thica United Nations Conference on the Law
?ﬁ_PFE Sea. In December 1970 the Canadian Represemntative in
the First Committee supported the adoption of an agenda that
would include "ell tho issues to which various states or groups

of states attach importance, namély: (a) the breadth of the
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territorisl seas; (b) transit through intercaticnel straits;
(¢) the nature and extent of jurisdiction of the coastal state
over coastal fisheries; (d) the rights and duties of states
with regard to the conservation and menagement of the living
resources of the ses, including in particular the special
interests of the coastal states; (e) marine pollutlon;
(f) sciemtific investigations; (g) the precise definitlon of
the outer 1imit of the continemtal shelf; and (h) the
internationsl regime, including machinery, for the seabed
beyond national jurlsdiction.”
Whatever positions may be taken on these lssues, thls all-
I1incluaiva approach to the Geneva agenda 1s hardly that of a
] maritime state that has loat the fuith in intermationsal

: cessss of law mekling,

Douglas M. Johnston,

Professor of Law and
Politicel Scilencs,

University of Toronto,
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