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1 he .,aW 0L tNe oea Conierceliie.
factors behind Canada’s stance

By J. Alan Beesley

The United Nations on Dacember 17, 1970,
took a decision of conziderable importance
to Canada, The world body decided that a
third UN Conference on the Law of the
Sea would be held in 1973 if necessary
preparations could be made by then. The
first two such conferences were held in
1958 and 1960,

In Resolution 2750 adopted at the UN
General Assembly's twenty-fifth session in
1970, it was agreed that among the sub-
jects to be included on the agenda of a
third conference were "the establishment
of an equitable international regime — in-
cluding an international machinery — for
the aren and the resources of the seabed
and the ocean floor, and the subsoil there-
of, beyond the limits of national jurisdic-
tion, a precise definition of the area, and a
broad range of related iszues including
those concerning the regimes of the high
zeas, the continental shelf, the territorial
sea (including the guestion of its breadth
and the question of international straits)
and contigucus zone, fishing and conserva-
tion of the living resources of the high seas
iincluding the question of the preferential
rights of coastal States), the preservation
of the marine environment (including, in-
ter olia, the prevention of pollution) and
scipntifie research™

The decision was arrived at after
many weeks of negetiation, with some
countries arguing that all that was needed
wis a conference limited to three issues:
breadth of the territorial sea, passage
through straits, and coastal fishing rights.
Others, ineluding, in particular, Canada,
argued that any approach to redevelaping
the Law of the Sea must be eomprehensive
and must deal with the whole range of
issues left unresolved or resolved imper-
fectly at the {irst conferences. The Cana-
dian delegation plaved an active part in the
negotiations and in fact chaired the final
rounds of negotiations that reached agree-
ment. As a consequence, it was the Canadi-
an delepation that introduced the "com-
promise” resolution into the UN and read
into the record a number of "understand-
ings” relating to the decision.

Canadians may wonder why Canada
has taken and is continuing to take such an
active interesi in resolving the various con-
tentious issues of the Law of the Sea and
of the environment. The answer can be
deduced in part simply by looking at a map
of Canada. Canada is obviously a coastal
state. [t is said to have either the longest
pr the second-longest coastline in the
world, and that is the first fact of life in
determining Canada’s approach to any at-
ternpt to resolve Law of the Sea issues. A
second major fact of life, which 1s not quite
g0 evident, is that Canada is not a major
maritime power with an extensive ship-
ping fleet, and this affects the Canadian
pusition considerably, compared. for ex-
ample, to that of many other Western
states. A third important fact of life is that
Canada is a coastal fishing nation interest-
ed in preserving the living resources in the
waters adjacent to its coasts rather than a
distant-water fishing nation.

These three facts, or factors, tend to
group Canada with other coastal states, in-
cluding, in particular, those of Latin
America, but the matter is more complex
than that. Canada is also one of the major
trading nations of the world, and, as such,
interested as much as anv state in main-
taining freedom of commercial navigation.
Given the lack of a Canadian mercantile
fleet, the Canadian approach to certain
gquestions such as flag-state jurisdiction,
especially flags of convenience, s under-
standably different from that of major
flag states, however close Canadi's rela-
tions with such states may be. An obvious
example is the relevance to the warld of
today of present international law con-
cerning flag-state jurisdiction to the prob-
lem of pollution by oil-tankers.

Continental shelf

Yet another factor influencing the Cana-
dian position on the Law of the Sea is that,
unlike many other ceastal states {includ-
ing most of the Latin American states),
Canada has a huge continental shelf com-
prising an area amounting to almost 40
per cent of its land-mass. It is considered




to be the zecond-largest continental sholf
in the world, excecded only Ly that of the
U551, and is suid Lo comprise approxi-
mately twoomillion sguare miles, Moreover
{lanada’s continental shelf, like that ol
Argentina, is deeply glaciated, with the
eonseguence Lhat 1t extends to great depths
at considerable distanees off Canada's
caast in the north and off its east canst, so
that simple distance or depth formulas for
defining the outer limits of the continental
shell have little relevance to the Canadian
situation. Thus, nat surprisingly, Canada
contimues o support the "exploitabality
test” laid down in the 1988 Geneva Cons
venlivn, defining the outer edyge of the
continental shelf i terms of the limits of
exploitability and the recent decision of
the Internalional Courl ol Justice in the
Morth Sea continental shell case. This de-
cigion affirmed that the continental shelf
wits nol some artificial, highly thesretical
or ahstract concept but the actual physical
gxtention seaward of the submerped land-
(HRELS

Another Taclor of some importanee is
that Canada is not a major power, Al-
thougrh Canada is un ally of some of the
warld's majer Western powers and there-
fore Lo some exlent shares Lheir preoceu-
pations concerning plobal Weostern naval
strategry, et the same time it has much in
commion with olher cowstal states eon-
corned aboul ther awn securily interests,
particularly thasze invalved in naval pas-
suge through straits, close to their shoros,
Ancther significant factor is that Canada
is a non-nuclear power and s deeply com-
mitted to disarmament, and this has al-
fectid Canada’s approach to such questions
as the Arms Cantes] Treaty and the de-
nuclearization of the seabed, Not surpris-
ingly, there has been a distinetly Canadian
appraach on that issue (as on most others
in the related field of disarmament and en-
virenmental protection ininternational lnw
in generall,

Yot another factor, or rather g range
of considerations, influencing Canada’s ap-
proach in the Law ol the Bea issues is that
Canoda is al one and the same time hath a
developed and o developing country, This
dichotomy of perspective has particular
application to the offshore, that is to say
the continental shell, Canada has the tech-
nology developing countries desire, gained
the hard way by learning through doing,
and in this respect Canadians probably
ranle amongat the foremost in the waorld.
Canadian experts can be found imvolved in
drilling operations and offshore exploru-
tinn operations in widely-zeattered parts
of the ginbe, But, at the same time, Canada
lacks the vast amount of risk capital re-

quired 1o develop s eflshore  resaurces
lor comsiders that il does, which may have
the same consequence in policy lerms).

Huge investments

Exploration and exploitation of the petro-
lewm resources of the seabed involve huge
investments, On this issue, Canada’s point
al view is more anulogous to that of devel-
oping countries eoncerned about control-
ling such investments in their interests
than te that of many developed countries
whicl are primarily concerned to protect
their own investments in olishare explora-
tion and exploitation operations near other
counlries’ coasts from heing nationalized.
Canada tends to be more interested in
guarding und prolecting its own resources
an its own continental shelf,

It is not surprising, pechaps, thot it
was o Canadian delegation that [irst pro-
posed, in a UN forum, in Seplember 1971
in the 3ixth {Legal) Committer, that it
was time l[or the world erganization, to
cansider develaping a code of ethies lewd.
ing ultimately to a multilateral treaty to
reprulate the activities of multinational
corporations, The Canadian proposal was
bused on the sreument that, if states had
lune been Lhe subjects of international law,
and individuals were now the objects of
international law, a5 in the Human Rights
Conventions [or example, why not attempt
to develop international law applicable o
the large multinational or transnationl
entities, many of them with buadpgets bipgrer
than those of most Western governments,
which were regulated on a hit-and-miss
basis by unharmonized national legislation.
The application of such an initiative to the
question ol pollutin havens supgests Lhe
need for the development not anly of trade
law on these questions but of international
law,

Connected with this aspect of the
problem is one that is becaming increas-
ingly important in Canada at present, and
that is the whole issue of foreign owner-
ship and eontral of multinational corporae
tinns, Merely Lo consider in a superficial
manner the range of problems raised by
the possibilities brought about by pow
technology to exploit the non-living re-
sources of the continentul shell and the
seabed beyond national jurisdiction is to be
aware of the complexities of the problem.
[n the exercise of "sovereign righta" over
the continental-shell mineral resources,
pursuant to the 1958 Caonlinental Shelf
Convention to which Canada is a party, the
problem is pereeived through the perspece-
tive ol a country which requires a very
clear-cut, authoritative interface for deal-
ing with companies drilling ofl ity shores —
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particularly with respect to pollution con-
Lrol, but also on many other commereial
and economic issues. {Thia explaing why
Canadian legislation administered by the
Depurtment of Energy, Mines and Re-
sources and hy the Department of [ndian
Affairs and Northern Development iz as
tough as any in the warld, both on pollu-
Lien control and on such matters as the
terms for explaration and exploitation of
olfshare mineral resources. However,
Canada's laws on these questions are
development-oriented and deliberately
designed to encourage exploration and ex-
ploilation af resources, [t is that element
that mikes Canadian legislation rather in-
teresting to developing countrics and this
is why Canoda's delegation has spent much
time in the UMN Seabed Committes ex-
plaining the approach embaodied in Can-
ada's legislation.)

Innocent passapge

Another factor in the Canadian position is
that, althaugh Canada supports the gen-
eral conception of the widest pessible free-
dom of commercial navigation consistent
with environmental protection nnd eoastal
state security, Canadians are understand-
ably sensitive about the need to redevelop
and “mredernize” the conception of "in
nocent passage” through such straits as
Canada's Northwest Passage. Under what
conditions can loaded mltankers be cap-
able of innocent passage of such straits?
An udditional and reloted factor is that
Canada has already established the 12-
mile territorial sen, which has long heen
claimed by the U.S.5.R. hut is not accept-
vd by Canada’s major ally, the Unitad
States, rxeopl s a part of a comprehensive
settlement of outstandimp Law of the Hea
issues. (Asz a result of Canada's 12.mile
territoral sea, Canada has control of the
castern (Buarrow Steait) as well as the
western (Prince of Wales Straits) "pgate-
wuys" to the Northwest Passage, whether
or nat other stales accept Canada's long-
standing clain that the waters of the Aretic
archipelago are Canadian.)

Another factor in determining Can-
ada’s approach to the third Law of the Sea
Conference relates to the question of free-
dom ol scientific research. While, like
other  technolugically-developed states,
Canada has a high degree of expertise, en-
abling it Lo carry out its own seientilic re-
search in coastal waters and Lhe subjacent
sephbed, Canada shares some of the concern
of developing countries about the difficul-
Ly in dilferentiating between "pure” scien-
tifie research and commercial research by
ather states and about protecting Canada's
“egvoraign rights” over the continental
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chell roseprches, not only on gconnmic
rrounds but for well-founded reasons al
national seeurity. Although it shares some
of the preoccupatinns of the developing
country eoastal states, Canada is at the
same time interested in fostering and fue-
thering, as are other developed countries,
ihe freest pussible basis for scientific re-
sparch in coastal waters. Merely to con-
sicler the guestion is o perceive very
clearly that the problem is not simply one
of “free access Lo coastal waters” in return
far “free access to scientific information”
pained from research in such waters. One
of the underlying problems is the lack of
the technology on the part of many devel-
apin countries to make adequate use al
the results of such research.

Marine environment

The final precccupation of Canada — and
one of the must important — flows fram
the first —the length of Canada’s coast-
line. This is the need to prolect Canada’s
awn maring environment {rom degrada-
tion. It is sufficient to refer to Canada’s
Arctic Waters Pollution Prevention Act
and the breakthrough it is achieving in
developing international envirenmental
law, and the recent wmendment to the
Canada Shipping Act extending Canadian
pollution contral to the Gulf of St. Law-
rence, the Bay of Fundy — Heeate Strait,
Dixan Entrance and Queen Charlotte
Spund. Canada eannot be oblivious to any
develspment concerning international en.
vironmental law, if only because of the
position it has taken in its own national
legislalion. The importance of the issue Lo
Cunadians can be gathered from the fact
that the Arctic pollution conteal legislation
was aflirmed unanimouszly in the House of
"ommons and, more recently, the Canadi-
an stand on the Cherry Point poliution
spill, which was also affirmed unanimously
in the House of Commaons.

In the light of the considerations out-
lined above, it 1s easy to see why Canada
attached importance to being a member of
the original 35-member ad Aine UM Com-
mittee on the Seabed (establizhed as a re-
sult of the initiative of Malta), and the
later Standing Committee of 42, now ox-
panded to 96 members at the initialive of
Sweden. Since passage of the UN resolu-
tion oo a third Law of the Sea Conference,
the mandate of the Seabed Committee hos
been extended to include preparatory
work {or the Conference on all of the
issues mentioned in the 1970 esolution
UTAD, topether with any other issues thitt
warrant consideration at that time,

Turning to how Canada is implement-
ing its own approach to these Law of the




Sea guestions, the hest way of explaining
{he Canadian position is to say thut Canada
has adopted a pluralistic upproasch — act-
ing unilaterally, hilaterally or multilater-
ally as apprapriate.

Canada os not hesitated to move uni-
laterally when it was the only way 1o meel
a particular profilem. Tt was by this means
that Canada established its Arctic Waters
Pollution Prevention Zones, its 13-mule
territeral sea, il Nshing zones and il
pu]!luunn--_'nnlml wonae.

In the light of the controversy that
has arisen aver Canada’s "unilateral™ leg-
islation, it is appropriate to beae i mind
that the Law of the Sea has always been
developed by state practice, i.e. unilateral
measures graduidly acoguivsced inonned fol-
lowed by other slates.

The three-mile territorial sea, tn the
pxtent that it was a rule ol law, was
pstablished by state procuee. The 1i-miile
territarial sea, which is now virtually a
cule of law, has been established in exactly
the same way, by state practice, Ty coi-
tries doing just what Canada has done,
namely pussing their own legislation, Can-
ada does not, however, take the [rsition
that every country has an unlimited right
to set its own maritime boundaries. L rec-
pgnizes, as is _]:-uinLu:l puttoin Lhe 1931 de-
cision of Lhe Internativnil Court ol Justice
i the A:l;:l-::-f\'m'v.-.-ug'i:mﬁshcries. citse, that
any act by a coastal state dolimiting its
maritime jurisdiction has elfeets on uther
stabes,

For just such reasons Canada has
negatiated with other counlrios alfveted by
its fisheries and pollution-contral Tegisia-
tion. This is, af course, a difficult, fabur-
ious., time-conguming and delicate process
— maintaining Canada’s national position
while still attempting to seek equitable ae-
commodations with other states that are
alTected by its measures.

Series of agreements

Thus, it can be seen Lthat, if Canada has
been aetive unilaterally, it hus been equial-
ly active bilalerally and has negotiated a
spries of agreements phasing out the fish-
sries activities, in Canadian tervitorial sea
and fishing zones, of Nuorway, Britain,
Denmark, Portugal and Spain (nol yvet in
force), and has negotinted a completely
new agreement with France CONCETTINE
Fropch fishing rights i the Gull of St
Lawrenee. Canada has alse carried out
intensive nepgolialions with Denmark and
France concerning the delimitation of the
continental shell” hetween Coanuada and
those countries and has undertaken the
process of negotialing continental shelf
delimitations with the United Seates, Can-

ada has also negotiated and recently ree
newed o reciprocal fishing agrecment with
the United States whereby the nationals
ol either country may lish up to three
miles from the shoveline of the ather,

Canuedy has alao negotiated a Oshing
agreement with the USSR, uwpplicable ta
waters aff Canade's west coast and is en-
papged in negotivting an analogous agree-
ment with the USSR covering walers alt
Conoda’s east eoisl, Canada has alse cor-
ried out a series of intengive nogobiations
with the United Stotes and the LSS Hoand
ather Arelic countries concerning the pos-
sihility inot yet s sightt of develaping o
mulbtilateral apreement Lo ensurs Lhe pro-
vention ol pellution and the safity of nivi-
gration in Arelic walers

What hos Cunoda been deing on the
multilateral level? One need only look at
the reenrds of [MCO), of the Seabed Come-
mittee and of the Stockholm Conference
Lo pret some iden of how aclive Cunadn has
been in attempting to develop internation:l
environmental law and a new international
Lavw of the Scu.

Canada is probubly ns pelive as any
ather country on a whole rnge ol Law ol
the Sen prohlems, technical rules ol the
International Maritime Counsultative Or-
ganization and international cnvirenmen-
lal law issues. The fuestion arises as Lo
why Canada has consistently advocated a
enmprehensive co-ordinated and integrat-
ed upproach to the Law of the Sea rather
than an atlempt to settle smne of Lhe easier
iggues fivst serinfioe and procesd to the
more intraciable ones, There are Lhree
rensons for this approgch. First, the Cano-
dian view is that only at a eomprehensive
Luw of the Sea Conference can Lhere he o
balancing us between the national interests
af individual countries and as belween na-
tional interests and these of the inter-
natinnal community. Secondly, Lhe com-
prehensive approach represents an al-
templ to meet the dilliculty in reqching
agreement as to which issues are the pri-
ority questions, Stales are venerally
gpreed on the high priority of one issue —
the seabed bevond national jurisdiction —
but are deeply divided on the relative im-
portance Lo be attached to almnst all ather
issues. Thirdly, almost no single issue left
unresolved in this field of centemporary
international law can be settled in isolalion
from other unresolved issues. There is in-
terpenctration and inlerconnection which
can be illustrated by examining any one
of them,.

For example, Canada from the hegin-
ning has been aclive in the Seabed -
mittee on the question of the seabed be-
yond the limits of national jurisdiction.

States in aceorrd
pr ol prioeey
of seabed zone
beyond netinnal
Jurisifiction
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This guestion, raised by the Ambassadnor
of Malta, concerna Lhe limits to be desig-
nated er this region, the regime applica-
ble and the muchinery for implementation
of such o regime

Canada has accepted from the outset
that there is an aren of the seitbed beyond
pational jurisdiction. While Canada sup-
ports the "exploitability test™ laid down in
the 1958 Genoeva Convention on the Con-
tinental Shelf, it does not argue that this
rive it the right to mareh out into the very
centre ol the ocean, S0 Canada has taken o
serious interest in this question, and made
a number of proposuls and suppestions and
participated in all of the deliberations of
the Seaboed Committee.

Seahed issues

The issues boing discussed in the Seabed
Committee invelve Brst the repbme
for the seabied beyand national jurisdic-
tion. What internalional Jaw will apply in
that area? Where do the limits of the aroen
begin? What are the kinds of legal rule
stales will agree to as governing explora-
tionfexploitation in that area? What kind
of internitional machinery will be requir-
e, if any, to tmplement this regime? There
are a whole host of problems raised by
this issue, ranging from such matlters as
serinus security questions to basic econo-
mic prablems for developing countries, the
always very delicate issue of boundaries,
although they are not national boundaries
in Lhe usual sense bocouse no state s
spvereignly over Lhe Seabed beyomd its
own territorial sea. States arce naturally
zedlous Lo protect their "savereign rights”
over the mineral resources of the con-
timvental shell,

In nddition to the seabed problems in
the context which has been explained,
there is a widespread feeling in the TN
that the Continenta] Shelf Convention it-
self requires some elaboration and elarifi-
cation. The Continental Shell Convention,
in Canada's view, represents a significant
development aof international law, and
much of that convention will have to be
retained in any new approach, The “ex.
ploitability test” s an elostic one, and it
may be thal the international community
will have to devise some different legal
basis for measuring the extent of national
jurisdiction. There is a clear interrelation
between the repime and limits of the sea-
bed beyond national jurisdiction and tho
limits and regime of the continental shell
iwhich Dbepins at the outer edge of the
territurial sou and ends at the edpe of the
international area which will be preserved
“for purely peaceful uses for the bLenefit
of mankind, particularly the developing
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countriea”l.

To take another example, Cannda is
very serinusly concerned about the prob-
lem of ever-fishing, and believes the time
has eome ta do something about it Io o
somewhat ludicrous, in an age when tech-
nology has made fishing quite a different
thing from what 1t onee was, to say simply
that "fresdom of the high seas™ applies and
that one of the freedoms is the right to
fish at will. We think that the fishing prob-
lem has to be resolved through recognition
by the international community, in the in-
torests of conservation, that there will
have o be an agreement on o managemant
conception, with the coustal states playing
a very large rele in managing the lsher-
ies resources off Ltheir coasts, We are not
arguing thal the constal states should have
exelusive rights ta all the Bsh in soch areas
but iire supporting the inclusive approach,
wherely other states would be permitied
to fish subjecl Lo certain preferential
rights to the coastal state. All concerned,
however — aned this is importanl — would
fish on the basis of strict conservation
rules, so that it would no longer be a case
of whowever comes frst grabbing up all the
fish and letting the nthers go home with
emptly ships.

The fisheries prohlem is linked to the
problem of the breadth of the territorial
sea, becauze a1 number of Latin American
slates claim a 200.mile lerritorial sea
within which they restrict foreign fishing.
asely connecled with the breadth of the
territorinl sea is an issue that has been
raised by the United States and the LLB.5.IL
— namely, the right of passage in straits
that would be affected by the 12.mile ter-
ritorial sea, What they wanb 1s an un-
restricted right of passage, not innoecent
passage. That is a question that raises dil-
ficuities for many coastal states as well as
Conada (with respeclt Lo the Northwest

tissage), That 15 one of the issues that will

have to be resolved if woe want o camplete
neenmmodation and nol merely a picking-
away at the problem.

Pollution prablem

The problem that, in a sense, is the most
camplex of all is that of pallution, first
because the law is so undeveloped. This 15
why Canada acted unilaterally. It is why
Canada reserved its position on the Inter-
national Court on this issue. There s al-
mast no environmental law on the inter-
national plane. What there is, Cannda has
helped to create. Canada has heen consist-
ent. In the Boundary Walers Treaty with
the United States, os early as 1508, the two
couptrics amreed to an obligation not to
pollute their respective boundary waters.




The Trail Smelter case was an arbitration
case involving o dispule betwoen Canada
and the United States, which went on for
many yeurs, ending in a ruling that a stale
could not so use its own territory os to
damage the territory of another state. A
big smelter in Trail, B.C., was sending
fumes across the horder and damaging
trees and agriculture, ote, in the United
States. Conada aceepted slate responsi-
bility Tar the damage.

Canada had a very strong position on
the Partial Test Ban Treaty (on environ-
mental as well as an arms-control meas-
urel, on the Non-Proliferation Treaty
junather arms-conlrel measure with en-
virppmental implications), and on the sea-
hod Armas Control Treaty twhich also bas
gnvironmeitil iaspeets)

A seeond reason why the pollution-
pontrol problem is se complex is that
conslal stales, In attempting Lo protect
their cnvironment, must necessarily piss
measures That affect not enly commercial
vegsels or Nishing vessels or naval vessels
op private vachts bt all af these. Thus all
normal means of navigation are at one and
the zame time subjected to contrals by
coastal states. However minimal the inter-
ference with frecdom of nuvigation, these
steps raise for majer maritime powers
basic questions concernming their conception
af the [teedom of the high seas

What 15 the particular policy being
purﬁued by Canada on the many unresolv-
ed Law of the Sea issues? The idea basie
to a Canadian approach — unilateral, hi-
lateral and multilateral —to all of the
issues mentioned s “lunctionalism”. The
Canadian approach is not a doctrinaire
ane based on preconceived notions of tra-
ditional international law nor is it a radi-
cal or anarchistic approach careless of eon-
tributing further to the already chaotic
state of the Law of the Sea. The Canadian
position has been to analyze the problem
and attempt to determine the specific
meastires neaded to resolve the jssues. On
the multilateral plane, Canada, at both the
1958 and 1960 Law of the Sea Conferences,
pioneered the functional approach lwhich
was onee embodied in the Law of the Sea)
whereby states assert over varinus kinds
ol "contiguous zones" only that amount and
that kind af jurisdiction necessary io meet
the particular problem in question, When
Canada has acted unilaterally, it has re-
frained us much as possible from asserting
tatal spvereignty and instead has asserted
just that jurisdiction necessary tw fulfil the
particular functions required.

" Bovercignty comprises o whole bundle
of jurisdictions — thatis to say, everything
from criminal law, customs law, fishing

reprlations, shipping regulaticas and anti-
pollution contral to sccurity measures. A
state will exereise its sovereignly, for ox-
ample, in the territorial sea subject only to
a right of innocent pussape. States also
exercise their sovereignty over their in-
ternal waters (subject to no gqualificalions.)

Coanada suggested at the 1953 and
19G0 Law of the Sea Conferences that a 12-
mile lerritoriul sea may or may nat have
been required ot that time, bul what was
esgential was to aceord to coastal states
fisheries jurisdiction out to 12 miles. This
wis tho origin of the well-known Canadian
"six-plus-six” formula (e a six-mile toe-
rilorial sea and a lurther gix-mile exclu-
zive [ishing zone). The propesnl feiled by a
raction of a vate to become accepled ol
the 1960 conference as a rule of interna-
tional law.

Classic example

Canada's Arctic Waters Pollution Preven-
tion Act provides a classic example of the
functional approach. Only that degree of
Jurisdiction was asserted that was essential
to meot the resl fas distinet from the
pavchological)l needs, as has begen made
clear by a number of statements by the
Prime Minister and the Secretary of State
lor External AfTairs. The same can be said
of Conada’s amendments to its Territorial
Sea ard Fishing Zone Act. Where total
soversignly was needed (as in the case of
Barrow Strait, for exampla), it was as.
serted and, for this as well as other rea
sons, Canada established a 12-mile terri-
torinl sen, replacing the 1864 Coanadian
legislation, which had established a 9-mile
exclusive {ishing zone adjicent to Canada's
pre-existing 3-mile tereitorial sea and laid
down the basis for determining it feom
struight baselines,

In the same 1970 amendments to the
Territorial Bea and Fishing Zone Aet,
Canada laid down the legislative basis far
proclaiming exclusive fishing zones “ad-
jocent” to its coast. Subsequently, by
Order-in-Council, the special badies of
water on the east and west coasts mention-
ed earlier were estahlished as Canadian
fishing zones. A little later, pursuant to
amendments to the Canada Shipping Act,
pollution control was established aver
those zones. (Canada did not legislate to
implement its long-standing claims that
certain bodies of waler, such as, e ex.
nmple, the Bay of Fundy an the east coast
and Hecate Strait and Dixon Entrance on
the west coast, are Canadian internal wa-
ters. Canada simply asserted the kind of
jurisdiction necessary to extend fsherices
and pollution-control jurisdiction.

The ways in which Canada has applied
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the functional approach to such issues as
marine pollution, fisheries control and the
seabed beyvond nativnal jurisdiction will be
discusgsed in subseyguent issues of Tnterna-
fronead Peespectioes. But it may be useful
at this puint w explain the relation, in the
Canodian view, between the UN Confer-
ence on the Human Eavironment held in
Stackhnlo in June, the IMCO Conferenco
i LT il Lhe T ol Lhe Sea Confercnee,
also sehaeduled Tor 1973,

It has buen the Canadinn pesition sinee
the deeision of the UN to huld an environ-
mental conference in Stockholm this vear
that suwch o conference could provide n
unique ypportunity te adopt a multi-dis-
ciplinary approach to the future develop-
ment of international environmental law.
Sueh law has been virtually non-exisient
until now, and it was the Canadian view
that 1t would be a major achicvement if
Lhe conference could reach qrreeiment on o
declarstion ol principles Lhat would not
naly provide poidelines to states Tor their
fitture actinn but lay duwn the framewor}
for the future developiuent of interna-
Lional environmental law, What wus pro-
posed by Canadi o achicve thas end was
the sdoption wnd endorsement by the Con-
lerenee ol marine pallution eontrol prin-
ciples and af o declaration on the environ-
et which would emlaody principles of in-
ternatiomal environmental law founded on
the Trail Smeloer case,

Stockholm guidelines

Cunada therelore argued strongly that the
Slockholm Conference should produce
legal principles as well as exhortations to
co-operative action. Canada arpued that
Lhese lepal principles should then be re-
ferred by Stockbolm to the 1870 1IMCO
Conferenee [ information and guidance
and translation into technical rules for the
safety of navigation, since only IMCO has
the necessary cxpertise to carry out such o
task. Conada has argued further that the
Stockhalm principles should be referred
to the Law of the Sea Conference lor
action. Only the Law of the Sea Conferonce
provides a forum for the major redevelop-
ment of the Law of the Sea so hadly re-
guired, parlicularly that relating o the
protectinn of the marine environment.
IKCO 15 nol by s constitation a law-
making foram, and it iz the Canadian view
that nn attempt should be made o re-
develnp the Law of the Sea under Lhe aegis

af TMOCD.) : _
With these considerations in mind,

Canada wans the first (and only) state to
table a declaration of marine pollution
control principles in the lnter-Govern-
mental Working Group on Marine Pollu-
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tion that was preparing for the Stockholm
Conference, Al Lhe same tme, Canada be-
pan bnoworle with the United Siates and
ulher counlries to develop a convention to
forbid dumping intoe the 2ea of certain
Loxic substunces carried from land to sea
in ships, Canada was also the Mrest coantry
to table a declaration on the human en-
viranment, and the Canadinn declaration
Bind o hiph depeee of legal content, anal-
goas Lo Lhe UM declarations on human
rights and an auter space.

The marine principles elabarated in
the Warking Group on Marine Mollution
at Dtaws in November 1971 and the deafl
Convention on Dumping ((irst submitted
by the United Stutes at that Working
Group and later redeveluped nt o meeting
in Heylgavile) have now heen referred on-
ward by the Steckholm Conference for
action by the Seahed Committes {Lhe prep-
aration committes for the Law of the Sea
Conferencel and for the information of
the IMCO Conference (in the cuase of
marine-pollution prineiplest, and to a sep-
arpte conference to he held in London (in
the case af the dealt srlicles for a dumping
convenliong,

Three principles endorsed

[t i worth noting that not only ihe 23
parine-pollution principles agreed (o ut
the November 1971 UN Waorking Group
mueting in Oltawa were endorsed by the
Stockholm Conforence and reflerred to
[MOD and the Sealied Commitice but the
three controversial Canadian coastal state
jurisdiction principles were also reforred
to lhe Sesbed Committee. [L should be
noted ilso that the drafl Dumping Cenven-
tion articles "hlessod™ by Suickholm are
now nr longer o "licence to dump” as was
the case with the varlier drafts. The
articles now provide the basis or an ef-
lective dralt convention. IL is effective lor
two reasons: [irst, enviremmentally, in
Lhut 1t specifies o "black list” of toxic sub-
stances that cannat be dumped atall and a
“erey list” of other ioxic substances that
con be dwmped enly under sirict controls,
and, second, from a jurisdietional point of
view, because it would permit enforcement
by al] parties to the Convention against
ships "under Lheir jurisdiction”. (The
aclion actually  approved  at
Stockholm rend — "aguinst ships in areas
under their jurisdiction”. ) Thus the dralt
Coenvention may represent a renl break-
Lhrough in that it may lay dewn a basis for
un aceammodation between flag stales and
eonstal states, enabling both to enforce the
Convention apainst oflending  parties,
much a5 15 the case with respect to slave
ships and pirate ships.

proposal




The draft declaration un the human
environment approved by the Stockholm
Conference contains @ number of legal
principles hased on those smbodied in
Canada's original draft declaration, prin-
cipally the duly af stales not to corey out
aclivities within their jurisdiclion that ele-
grade the environment of other stutes or
the enviroument heyond any state's juris-
diction, and the duty to develop further
the law of labality and compensation for
cuch domage. Thus the first objective in
Canuda's three-pronged appraach his been
achieved. Needless Lo say, much still re-
mains o be done,

(e clasing comment may be in order.
The impression is sometimes created that
Canada is attempling to asserl its claims in
ways that ignore Lhe interests of other
countries. An vxamination of the action
taken by Cannda and the statements made

by Canadian representatives In a series of

UN and ather forums (going back to the
1068 Brussels IMCO Conference) indicates
the contrary Lo be the case. Canada has at-
tempted Lo wark out Lthe basis for an ac.
commadation hetween coastal states and

maritime powers, between coastal fishing
states and distant-wuter fishing states.
Canada has sugoested that these issues be
approached coneeptually as matters in
which maritime — distant-water fishing
states — nproe Lhat cotstal stites exercise
certain manngement ind conservation and
environmental preservation powers an be-
half of the international community as a
whale, subject to strict treaty rules and
subject to third-party arbitration as to the
munner in which sueh authority is applicd.
The concepts that Canada has been sug-
pesting are "delegation of powers” by the
international communily to coastal states
and the acceplance of the duties of "cus-
todianship” by coastal stutes in the inter-
ests of the international community as o
whole, Whether these concepts eventually
find general support, it is worth noting
that they were reflected in the third Cana-
dian principle just referred by the Stock.
holm Conference to the Seahed Commitiee.

Afr. Reeslfey s Legad Adviser to the De-
peretueend of External Affoces.
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