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on June 15, 1973

Introductions

Tha Canadian spprosch to imternatiomsl wvircomentsal law can
be characterized vary sisply and briefly. Firstly, it {a our view that
existing internationsl eavironmental lew is insdequate, both in scops mmd
substence - in scope, in that it is incomplete, and in sebatamcs, in that
it is inconeistent, fragmentary and in large paxrt inchoate. Secomdly, it is
our position that internstions! savirommeatal lav snst be davaloped on the
basis of the principle that all states heve a daty to pressrve ths envirocoment
snd that statze must scoapt respensibility for my dabage they cause to the
svironment of mnother stats or the snvironswsat beyond any stats's juriedic-
tion. Thirdly, {t is the Camadigm position that bath substamtive and sdjectival
law must be developed so as to enshle of fective application of this principle,
either through existing institutions or threugh new anes sstahiished for the
purpose of resolving environmental dispmtes.
rra-Stockholm Law:

It is gemerally recognized that interwationsl environmental law
prior to the 1977 Stockholm Environmental Confarence was limited to a fev
international agreemants concerned primarily with merine and radio-active
pellurion, some i{mportant exemples of intsrmational case law, writings of
scholare and draft codifications by learned socisties, and s certain smoumt
of limitad regional and state practice. This placemsal approach to the
utilization of legal techniques as a means for combating emvirocomsntal

problems las bemn described by Professor L.F.K. Enldhl LY
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an example of "Fire Brigade™ mentality ia istermationsl lsw. Before
the preparations for the Stockinlm Confaremce, little or mo effort
had been made to invelve all thass ssparate seurces into a reglme of
international lew "which has beem wniversally sccepted smd which is
capable of tramsnstional mllutlnn".z The envircwmamtal lev which had
bowtt daveloped sines the turn of the caatury vhether by sgresseat, case
law or state prattics, together comstitatad s partial, wharmoniped, WReO-
ordinated spproech to eaviremmental lsw. HNot surprisingly, there were
many gaps in the lav and manry d-ﬂﬂ—u- im tha scsnty wxamples of
existing lew, In the werds of Semme! Bleicher: "Dossms of agreements ars
ratified, pending or preposed, applyimg mergisslly differemt rules teo
sasentially simdlar situations and legving great gaps wbere mo regulation
axists at 411‘1.."'J
It was in the light of thees considerstions that Camads
playsd an axtremaly sctive role in the preparstions for the Stockholm
Confersncea. This activiem did not reflect & sodden ddecovery of the
importance of preserving the quality of the enviremment. On the comtrery,
there is considersble evidewce of contimuity in Cenadian thisking on this
question., Cansda wes mach imwblved im the developmeat of the pre-Stockholm
law of the snviromsmt: an involvemsnt which wse to have & sipgnificamt
influence in later Canadiss sttitudes. For sxample, Compda was s party,

along with the U.5., to one of the sarliest imtermationsl sgreements which

prohibited water polluticn, the 1909 Boumdary Waters Treaty. Canada and the

UeS5. again mada a significamt coatributios ts pra=-Stockholm law in the Trail

Smelter Arbitration, im which Canada accepted Tesponsibility for a private

concera which was 5



damaging the environment of a foraigm jurisdiction. Fer yesars the
courts ia Cansda have bewn cencerned with disputes which today womlid

ba catsgorized as environmental pt-m-t»jl.-m.Ih The United Statsa courts
have been similarly sagaged in the resclutiem of ilssues involviag

the protection of public smd private preparty from the emcreschment

of pnllul:i.-.s Indesd, wech of the argpumsatation of the Trail Smelter
Arbitration drew heavily omn U.5. case lew imvelving fesues of water
pllltiﬂ.ﬁ The three ancleat forms of sctism, trespass, nagligence
and muisamce snd the ceatury-old concept ef etrict lisbility for witree
basardous activity adembrated in M‘mm? compled with m
awerd of damages or the impasition of an {njwmction, have previded the
sams to remedy pollstion damage. The basie for swch actioms is the
"good neighbour” comcept; the principle of *Use your own property so as
not to injure that of mother' (5ic utere tuo ut sliemws non lawdas).
Howsver, prier to Stockholm, the applicaties of the principle st the
international level, in particular ic cases of trensmatiomsl pollutiom,
was ragarded with some shkepticism., Trail Smeliter and the Out Pam “_‘I
were, together with the lamd-mark Corfu Chsnnel case, virtmally the oaly
instsnces of its esignificmnt spplication. It is intscesting to acte

that daspite shepticisam from many sides, mmd some difficultiss in prectical
application, the “good maighbsur' approsch has provem the bast, if not

the only practical mmd squitsble basis for the devealopmaat of imternatiomal
mvirorsental lew.

Tha "good naighbour” primciple as ssbadied im tha 150%

Canada/U.5.A. Waters Trsaty, is reflected ia irticle 4 of the Trsaty,
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proposition
which advancad the aovel for its day that "beundsry watars

or watar flowing scross tha bowndary, sball met be polluted en either
side to the injury of haalth or propsrty on tha othar®. This sad

other provisiaons of the Trsaty were to be implemented through a aix-
meuber IRternational Joint Commission., The setablielmemt of this
Commiosion has proved to ba at lesst as cemplex as the swbstamtive
provisions of the treaty which created it. Simce thw Commissien was
setablished in 1912 {t has played an iafieential role in both the
consideration smd study of bouwndary weters pellution prebless and the
dstarmination, in sceerdamce with its recosmmndatiens, of pessibls
remedics. The basis of its suthority to set is Article 9 of the Tresty,
vhich sllews the Cemmission, at the imitistion of sither psverwmmmt, to
investigate sad recommend on any matier te which the Comventism yelates
or gy other guestions imwelviag the intarests of eaither party ts the
other alomg the fremtier, Since its inceptiom thw 1.J.C. has handled
aine refermcas ea trans=-berder polintion ramging from typhwid in ths
waters of the Crest Lshes in 1929, te stmsepberic pollutism im the
Windser~Detroit aresa in 1949 and pollutien of Lake Erie from eil snd gan

erilling {n 1969,°

The result of many of thess recemmendaticons has bemn
the estsblisimmnt of an-going co-eparative prograsmes te abate the
pellution threat.

Professor Bildar has called the provision of Axrticle 4 ea
which the 1.C.J. Teceived its mamdats for thess Tefersnces "sn sarly and
still significant precedamt in intermationsl envirosmental lev'; sad

added, "sven today custemaxy intsrnatienal law has oot pregressed to the




point where one cam safely say that tramsmational pollution {e
prohibited, sad similar treaty prohibitions s pollution remain few

in -ﬁ-r."m The method the govermmants chose for putting Article &

inte effect n-.’:.::t of = imjured party referriag a pollutioa claiw

to internatiomal adjudication but rathar that of binatiomal iwvestigation
and report through ths isstitetiom of the 1.C.J. As Bilder peints mmt,
“the most seneible way of dealing with such complex ceatimuing, technical
mnd politically ssmaitive probleme is threugh flaxible snd em—-going
programmas which take dotemmt of s multiplicity of f-nulr-.-u“n The
kay to tha seccass of these prograsmms has besm, he cemcludea, the formal
acimowledgment of the intermaticonsl charactar of the pollution problem in
article 4 and of the propristy of its iwtermatiomal trestment.'?

One wmuat ask, of course, how successful have theses programmes
baen in abating pollutien? The I.J.C. can only mekes recommendstiomns and
there is ne provisiom in the 1909 Treaty for the sffective eaforcemant
of tha injunction against tranafromtier pellutien. It is ome thing to
davelop appropriats eavircommats]l assagerisl schames or techmiques, om a
co=operative basis, in respect of bowndary arsas vhich will perait iatemei-
fied and diversifisd rescurce use while guarding agsinet eavirormaatal
demage, but vhat happens vhen mstagessnt brsaks dowm? The Great Lakes are
in sn appalling state of degradatien. Despits thm recamt Quality Agressent
designed to rescus the Lakas, there ars indicatioms that tha established
watar quality objectives muy not be achieved on sthedule. As & corcollary

to the developmant of the mesns for preper msnagement of the mvircamamt

in boundary areas, it {s sssentisl to establish a regime for the settlement
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of digputes inwvolvimg claime for enviroesmtal dasage acToss the
boondary. While arrssgsmmats for the pretection of baumdary aress
batwesn Canasds and the U.3,. sre smong the most advenced in the world,
this gap in the developmmmt of lagsl instivtutisns for the protection
of the snviromment is sne which I hope will soen ba filled.

Tha Bowndery Watars Treaty stands, however, aa one of
tha first exsmples, parhaps the firet, of o intarmationally agreed duty
not ts pollete. The later Trail Smelter Arditration,'’ alee provided
anothe. first msjor stap im the devalopmnt of intersatiens]l eavirommemtal
lav vhan Canpda sseumed stste respmsibilicy for imtermatismal exviroe-
wntal damage. As sverysne hare prosombly knows, the case arose emt of
the speratien of & smelter in Iritish Coluwmbis cless to the U.E. bawder,
WherelY umes travelled scress th berder and did extemeive damege in
Vashingtom Stste. The Internations] Joiat Omimiesiem imvestigated at the
request of both goversments sud in 193] svarded $330,000 demages to the
U.5. The dmmage however camtiosed smd in 1935, wier the Ottswe Convention,
Canada sccepted respomeibility for the dammge and the watter was referrad
to an arbitratiomal triensl to determins the natars and extent of liabilicy
as well ss the method te shate further dmmage. I ite fiadimg, the tribumal
hald, in language which was to o reflected in the 3tochbwlm Declaration
more tham 25 years latar, that: "Oader the primciples of iaternatiessl
law...08 stata has the right to use or permit the ues of ite territory in
swch a manmer as to cause imjury by fumss 4in or to the territory of smother
or to the propertiss or persens thevein, vhen the case is of serious

consequance and injury is established by clear snd caavimeing lrtl-u:-."“
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In other words, if a state is carrying out an activity which 1,

bhaving & serious daleterious consequence in snother stata, it hay a

duty to take actiom teo Preveamt the comtisued occurrence of thees
canssquences. This was the utcome of the Trail Smelter case. Canads

was ordared to pay for the damages alreedy caused sad & regime wae
astablished 90 a8 to abate future sertoms cousequences occurring to

the enviromment in the State of Washingtom, According to G.E. Read,

Legal Adviser to the Departmsnt of Ixternal Affairs at the time of the
Case, it was recogmized by tha tribwmal that "ia the public interest,

in the case of pollutiom problams of thi, kind, it may be nacassnry to
establish & regime of control which would legalize further damsge but
which would make provipiom for indemity or compenpation 1f swvch demage

wa s cnnd.“” In the resulk, {f & gtata'y activities have serioys
Consequences in mnother, the state Must take steps to prevent or ot

least abats that seriows Consequence and mmet pay colpansation for any
resulting claime - Past, present or futorw, I think it is important to
nots that the Trail Smslter Arbitratiom provides authority for the
principle that payment of Cotpetsstion is vequired for all damage. In
affect, the case i3 on sarly reflectiom of the "polluter-pays" primcipla,
that is to say, that te Preaveat or abste pollutiom the Polluter mast pay
not only for the instsllstiom of control sessures but alsc for any residual
damages which may occur. This point is worth aoting in light of the widely.
shared view that concern about the environment ig o relatively recemnt
phenamenon while the Prassura for economic growth is long-standing. There
has been a tendency to overlook thess legal Precedents as irrelevent to the

development of stratagies to protect the mavironment, sad to dismiss the




vhole legal responsidility approach as & poteutisl complicating factor

in the developmant of optimom resource wee. However, thess primciples
and the mesmer in which they were esteblished, vars to play a later and
key role in shaping Canadisn sttitudes to the Stockhelm Conferencs.,
Befores turnimg to this tapic, s brief exmmimstiem of dovelepmmnts awtside
Forth Aserica regarding (ntermationsl! savirewsmmtsl law is relevamt.

To say that the imternstionsl cemmmity hed aot baen deing
wocirwemld perhaps be wacharitsble but net necensarily inacturats, While
the list of iaternational saviresssstal agreemmmts or thoss with savirom-
mntal protection (mplicatiens during the psst two decades ia lengthy,
listls hesdway hae bosn meds im ensuring their lmplemsatastisn. A ferm of
internations] obligation requiring ststee to regulsta pellution of the sas
by the discharge of oll, the explerstion of the sesbed sad the dmping of
radisective wastes was insluded in the 1938 Gemeva Comwemtions om the Bigh
Soas and the Continemtal fhalf. While these previsiens were wseful im
establishing & basis for stste respomeibility im this aes, the provisiens
iidmﬂ-mﬂlﬂunﬂkw&“fwtﬁﬂnhﬁiﬁdm

nhllptl.m.m

Even specific tresties such as the 1954 Iaternational Comven-
tion for the Prevention of Pellution of the Sea by Uil snd its summdmants

do not meke provision for thw effective spplication and enforcemsmt of the
standards established im it. The Convemtion repulates discharge o the high
ssas snd prohibits sech dlachargas withia cortain distmmces frem land but
from the begimming "the comvention's effectivenses uas limited...slocs {(itas)
mforcement lay amclusively within the jurisdiction of the states of reglatry
of the ship. It ceataims ne recegnitien of a cosstal state's right of

sbatsment, even {2 the defimed 'probibited semes’'| nor doss it deal vith the
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vexed iossues of liability for harm. {Only twe prosecutions for a

convention offence cutside a state's territorial ssa have been rmrﬂeb?]
Later INCO-sponsored conventions such asm the 1969 Conventions on Inter-
vention on the High Seas in Cases of 0Ll Pollution Casualties end Civil
Liability for 0il Pollution Damage and ths 1971 Convention on s Inter-
national Pund for Compensstion for 0il Pollution Damage all suffer from the
same basic defect of relismce an the flag state enforcemeat with no
recognition of the coastal state's essemtisl rols i{n combatting pollution.
The first intarnatiomsl conventiom to recogaise the complamentary rolea of
both flag statas and coastal states in the preservatiom of the marine
envirorment was the 1972 London Damping Cenwvention, to which 1 shall return
latex.

While intsrnatiomal regulatiom of marine pellution has to
data been disappointing, thea one other srea im which intermational saviron—
mantal law has besn progressing, that of weclsar hazards, has becoms fairly
well devaloped. Chief smong trasties on this subject is the 1%61 Treaty
Banning Muclear Wespoans Tests in the Atmosphare, in Outer Space and Under-
Water which has been ratified by three of tha five nuclear powers, namely
the USA, the UK and the USSR. The Mon-Prolifaration Treaty is sssmntially
an arms control agrsement but one with potentially bemeficial long-term
environmentsl implicatiana. The treaties bamnimg the placing in orbit of
nuclear wespons mnd thelr emplacement on the ssabed are tha further arms
control tresties with sigunificant eoviromsental implications. I might add
that Canada played am extremaly active role in the asgotiation of all
theass treaties. Thres other agresmants rownd out the neclesr tresty ssries:
The Internstional Conveation eam Civil Liability for Fuclesr Demage, 1963;
the Brussels Convention am tha Lisbility of Operators of Neclear Shipe, 1963;
and the Convemtiom onm Third Party Lisbility in the Field of Muclear Energy,
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1960, wigned by the membars of the Orgsmisation for Buropssn Econamic
Co-operstion. These conventions may prowe influential as possible pre-
cedunte beyond their immediate ambit eince they placs strict liabilicy
on the oparator of tha wuclasr facility in case of accidents, However,
in spite of the spparsmt intarest smong states im attempting toc govern this
field internstionally, nome of the latter three conventiens has yet entered
into force. Blaicher attriotes this io part to the low level of progrews
in most states toward pessceful use of noclesar energy and a corresponding
lack of interest in I‘I’llltiﬂ.lg
State practice has also contributed to the davalopment of
certain principles which msy be acquiring legal status. For exsmple, Canada
has consistently protested all muclear-wespoms testing im sny savironmant,
and has made this position kmown to evary commtry condocting nuclsar-weapans
tnt:,m not only bilaterally but in ewvery multilateral forum in which the
fssue has been raissd. Tha Csmedisn wvoice has besn smong the growing chorus
of atats protssts regarding nuclesar testing: protesata which collectively
may contributs to tha developmmnt of a rule of custamary international law
forbidding nuclear testing. It is relevent to note that both Australia and
FKew Zsaland have referred in their spplicatiems to the International Court
of Justice against Fremch muclsar tasting, to the protests made by them and
by othar states against nuclear t--ti.n;.n
In appraising the pre-Stockholm snvironmental lew, it must be
racognized that the International Court amd srbitration trilmmale have made
littls contribution. While memy publicists refer to tha Trail Smelter Arbitratiom

as a -;'I.l«m.:mm22 in this development, thair search for similar decisions has

revealed only two: the Corfu Channel u-ﬂ and the more recent Lac Lanoux
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Arbitration.’® Although the first case desls with respomeibility for

dsmage by s mine-fiald in a territorial sea snd the second with a river
diversion plan, both cases have been citldzs as axsmples of stats res-
poneibility becoming engaged for tranenational pollution dmmage. While the
ralevance of these cases {s apparemt, thay previde evidence of the lengths
snvirormental lawyers have had to go in order to find sources for iater-
national environmental lew. 4 third decision usually overlooked by writers
1z the decision ia ths Gut Dem arbitratiom, purseant to which Canada paid
the U.5. compensation for damsge allegedly sufferad by U.S. cottage-owners
through the raising of the level of Lske Ontaric by the Canadisn-built Cut
Dam. Omce again Canads recognized its envircomental reeponsibilities towards
{ts neighbour stats. (Cacada has not yet bad corresponding seccess with the
Cherry Point Ofl spill, in which an oil epill im U.3. intarsal waters csusad
damage to Camadisn internal waters.)

Against this background, the Camadisn spproach to pre-5tockholm
environmental law was developsd, with some care md with cartain specific
objectivea very clearly in mind. The approach has consisted of three types
of action, some of it highly controversiali wunilatersl sction; reglonal
accords; and multilateral proposals.

Canadisn wnilateral sction is perbaps the best known, parti-
cularly the Arctic Waters Follution Frevention Act. Leass well-known but slmost
equally significant has been Canada's snti-pollutian smendmemts to the Canada
Shipping Act, the Territorial Seas and Fishing Iones Act and the Tisheries
Mt.“ The publicly stated resson for this series of unilateral acts was the
incomplete snd primitive stats of pre-3tockholm snviroomeatal law. The Arctic

lagislation and the sccompanyimg reservation to ths jurisdiction of the
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International Court wes desecribed by Prime Minfeter Trudeau as an

"interim msasure”, panding mltilateral developmmmt of the law, intended

Lo "push back the frentiers of internatiomal law". It was the concluaiom

af the Canadisn Govermment that attespts to develop snd apply effective
massures for the preventiom of ocean pellutiom were being froetrated through
the literal application of concepts of isternational lav no longer squitabls,
sffective or relevamt, comcepts which had developed in sn era free of
mvironmental conterms. Grotiuse, writing )60 yesars ago, has becoms a
whipping boy for his observation that "meet things becomes axhgusted by
premiscucas use...but that is net the case with the pea! it can be azhausted
naither by navigation nor by fishing, that is to say, in naither of tim two
waye in which it can be used.” Traditional concepts of the lLaw of ths Sea
are, unfortumstsly, still founded upom the ssswsptions reflected in thigs
pronouncamant by the lesarmed pablicist. Dafortwmately moderm technology

has radically sltered the whole nature of the uses of the ssa, sad, thus,

the problems requiriag regulations by the Lew of the Ses and the lawv of

the envirooment, and the davelopmsnt of the law has lagged behiand the advances
of technology. As 1 pointed out in 3 statemsat in ths U.N., Grotius can

be excused for not being able to forases the far-reachiag imsplicatioms for
the law of the saa of modern technology such ap whather nuclear ships and
loaded supertsnkers can be capsble of imnocent passage, vhathsr radio-active
waste and nerve gas say be demped into the ocean oo the basle of the principle
of the freedom of the high seas, vhather safeguards are required for off-
shore drilling, snd whather fleets of modern fishing vessels vaster than the
Spanish Armada can be left to fish the high seas at will. ¥Wa ceomot be

axcused, bhowever, for {znoriag the impact of modern tachnology upon rules
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dasigmed for the days of sailing ships sad sacient emplres. The usas

of the sta have mltiplied since the time of Grotivs. The sea nov cen

ba sxhsusted by "promiscuous use™ snd it ic the Canadien positioca that

it is incumbent cpon all of us to develop iantermational envircamental lews
to prevemt this catastrophy.

Capada's wailateral action mmst bw seen in the light of the
law it sought to develop, smd the practical problems it seught to remolve.
In the words of U.S. Suprems Ceurt Justice Williss Douglas, Cenada cnasted
the Arctic Watare Pollution Prevemtion Act which "slertly fills a woid
creatsd by the failure of the family of nations to craate a common savironmental
code for tha m."“ Camnda did not assart ite long-standing claims to

soveraignty over its Arctic watars but rather "only thet degres of juris-

diction wes oaserted that was swsential to meet the real (as distinct from
the peychologlcal) n-nd:."u
In acting wilasterally, the Canadim Goversment was of comres
wall swvare of tha controvarsisl nature of thawe mmasures but was sware also
that one of the traditional ssthods of developing international law has
always been stata practice - wnilateral measures sradmally acquissced in
and followed by othar -t-tu.zsﬂlt was by this mathod that the concept and
the traditional three=mile breadth of the territorial sea camme into being.
It was by this sams wathod that the 12-mile smclusive contigneus flshing sonse
also scquired recognition. It will be recalled that ta 1964 whan Cansda
passed leaislation sstablishing 17-mile contigneua fishing zomes, after
having expended great sffort at the 1958 and 196D comferences to producs
agrescant on that conaept, the D.5. and other countries pretestad this action
by Canada. Two years later in 1966, ths U.i. passed wirtsally {dentical

legislation, It ie intersating 1o nota alse that the U.5. has mads clear
l'-li
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to all the world through its own legislation, nasmly the Ports snd
HWaterwsys Safety dct, ite i{ntention to act uailaterally im 1976 in

laying down atandards for ship construction and ship mamning if the
international comomity has not produced sdequate standards in these

flelds by that time, A good deal is heard sbout the dangers of states
acting individuslly on such quastions bacause of the problems of shipping
statse having to cope with a "patchwork quilt™ of uwmcoordimsted uhharmonized
snd even conflicting lagislation. It is for jmet such reasons that both
Canada and the U.5. ars working very vigorously for the developmmmt of
international standards. It is significaat, howaver, that both countries
have showt their recegnition of the nesd for milataral masswras in the
sbaenice of adequate international law. Tha d4fference, of course, is that
Cansda acted firet becsass of the imnediats threat arioing out of the
probability at the time of the legislation of navigation by oll tankers
through the Rortbwest Passage of the Canadigs Arctic archipelago, whereass
the U.5. has preferrsd to bold off acting unilaterally, in the light of no
comparable immediasta thraat, wnless and until it ia clear that sultilataral
action is toc little or too late.

It may be seen that the Cangdien Govermmant has quite
delibearately sdopted policies intended to provide some leadership in the
developaent of international environmentsz]l lew. This ehould not surprise
anyons familiar with the Cenadian position on other questions of inter-
national law ranging from claselc war snd poace lesues, such aw the defini-
tion of aggression and the declarstion of principles of friendly relatioms,
to highly teclmical issuss such as the liability comvention for outer space
ahd the draft tresty for ths registration of outer space objects, and
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subracing aleo wholly naw and comtroversial consepts such ae inter-
national lsgal msasures to regulats the sctivitiss of sultingtional
corporatiams. In all of thesa flalds snd ia othars, Conade hes played
M sutremely active role. Ia the cese of eutar space, of comrws, it wee
the USSR sad USA which acted wiilaterally amd leter collsberated with
othar statas in the developmamt of lagal priaciples, sad svanbasily treaty
ehligations, to regulats, or at lesst swtherise thwir separate and com-
timming wailsters]l acts in suter spece. In the case of the lew of the em,
Camada, snd many other otates, have taken whilsteral sctiom rether them
contimms ts stcept a saries of lagal principles which mow enly serve the
intayesta of the few at the ampense of the interests of the majority.

It should b meted aleo thet while ot hesitating te act
wnilstarally vhan it considered such ssasmres esssntisl, the Canedian
m-th-—dntlmwnumuullumﬂ its detacwisation
to b equally sctive in pressing for multilatare]l selutions to the problems
raised by the sver-imarsasing nesd Do pretsct the liviag resewrves of the
sas aad preserve the quality of the marine emvireamsut. The Governmaat
wxplained its pesiticn by statiag that while preseisg for such sctien maitie-
lsterally the Coversmest "is ast prepared to sbdiceta in the mematims its
own primary respensibilities concerning thees q-u-n-”

It sheuld bs borms in wind tec thet Canada has empanded
considershle time, energy sod both uman and fineacial resswwrees in attespi-
ing to magotiate & multilstersl tresty for the preservation of the Arctic
ssvirosment as & wvhols. Iremically, swhile the U.5, camtizses to pretast
the legality of Camada's Arctic Naters Pellution Prewsatiom lqlﬂlﬁﬂli
USSR scquiescss im it, the U.3. supports Canede’s attampts st a multilateral

solution sad the USSR ecually strongly opposss it. Is it any wemder in the
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light of these consideratioms why Canada has chosen to act for iteelf
te protect its own envirooment?

It is sipnificant alec that Camsda's Arctic Waters
Pollution Prevention Act represents unilatsraliss of a new kind, quite
apart from the nowvelty of its subetantive provisions. Cenadian officials
have consulted at the expert level with officlals of other govermmeats all
mrth-wrlﬂﬂrln;aprﬂndofmthnhumuummth
regulations to be emscted pursusat to the Arctic inglslation, end, as &
cnlequmt.;f:mium such regulations enly last August, #o as to ensurs
by this mesns that the regulstions were reseomsble, affective snd genarally
accaptsble to the intermstional commmity. It is iromic that while some
states continue to streagly oppose the leglslatiem, it has besm sccepted
by their own experts, and Lloyds of Leondan has samctiomed it by agreeing to
write insurancs pursusnt to the legislation.

One final point {e worth noting with respact to Canada's
Arctic Waters Pollution Preveation Act. If one saslysss the philosophy of
"eustodimnship” reflected in the Act, later developed as the basis of the
whole Canadian approach to the Law of the Sea, snd considers the specific
provisiona of the legislation, it cen be sesn that thare is a close relation-
ship betwaan that legislation and the draft articles produced by the Institute
of Internstional lLsw at its 1969 Rdinburgh session. The presmble to the
Edinburgh draft articles mskes clear that it is in the intersst of the
international commmity as & whole that states take apprepriats massures to
preveat accidants occuring to ships which carry pelluting materisls. The

articles set forth the duty that all states smst take appropriats mesassres

to prevent pollution of the seas “either individually or joiatly wndar
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intarmationsl agreements to be comtludad, witheut igsering the primcipls
of fresde: of the seas" and go o to pastulats “the duties ed rights of
states to prevest pelluticns cmsed by shipe which carry pollstiag
watsriala.” The draft articles sssert the right of cosstal states to
take massures Telating to the desigo and equipment of shipe, navigstion
instrusants, stamderds of qualificetions of offisers md mmbers of the
crew, traffic vagulatioms, and msndatory Towting schouwss, saximsa spesds
and campuleory pilotage precedures, They state clearly that statas have thm
right to probibit say ship not confarming to sech stendards frem crossing
their territorial seas mmd contigwous senes and frem reaching their porte.
1 do mot of cauree suggest that thess draft srticles have the ferce of law
or saything approsching it, but thay do represest the congidearsd jedgamt
of a prestigisus body of tnternatissal jurists wvhich sheuld, I mpgest, be
taken into account in sppraisisg the propristy of the Casadiss legislatiom,
It was against this bethgroumd of & lemg-standiag tradities
of "regional action” with the U,5, o carh trame-bewndary polluvtiom, the
growing recognition of the insdequacy of Imtarmstional eaviromsmatal lew,
active participetion in mmltilstersl sfferts to develop szsm comtrel agree-
aants with lmpertant exvirooental isplicatisns, swd the clesr comsitbmmt
Canads had made to peek mltilaters] s well as wailateral selutiens, that
tiha Canadisn stsmes for Stockbelun smd beysnd was dnvelopad,

Steskholay

Tha Stockholm Comfarence in Jwne 1972 wes cpportwne for Camads
since it provided ths forwa im which we ¢omlé fecus concarns over existing
snviroomental law snd appreaches for its future develspmmmt. It appuared
to us as a unique GppeTtMLtY te take a multidisciplinary approsch to

vesll
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anvironmental problems, with s view to laying the foundation for future
international environwenta]l lew, It was our hope that through the inter-
governmental discussiom prior to Stockholm snd then in the working groups

and pleanary sessions of the Comferencs iteelf, a commomuly sccepted set of

legal principles respecting the enviroresental rights and responsibilities
of states would smerge. Thase principles in turn would provide the
foundation for a system of agresmants, treaties and practical arrsngsments
on which the future lav of the snvirorment wowld be based, It was our hope
that the principles would be tramslated by INCD f{nto techmical rules and by
the Law of the Sse Conferenca into basic law-ssking treatiss.

In the courss of the preparatiems for the Ytockhelm Conferancse,
Canada focused much of its attention en the slaboratien of the proposed
Declaration on the Hwmen Environment. The Declaration was viewed an an
opportunity to obtein a common understanding en the meed and basis for the
devalopment of internatiomsl environments]l law. A declaration of principles
snalagous te the declarstion of principles oa Outer Space was the objective,
This sttttude was based on Cansdian axperience sad snalysis of existing
international lew. In the Canadian view the bagic requiremsent for the
sttainment of an "enviromsental ethic" was the principle that nations accept.
responsiblility for the effects their sctions have on the snviromment of other
states or on the envirorment beyond the limits of natiomal Juriediction,
This keystone idea was reflected in a Canadien draft declaratiom tebled at
the first ssssion of the Workiag Group establighed to prepare the Declaration.

(1)
The Canadiaa draft contained four basic legal principles: the duty mot to

(2)
pollute one's maighbour states; the duty mot to wee areas of common concern

(3)
to the disadvantage of othars; the duty to compensats for dampge done to
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(4)
othare; and the duty to comsult where sech Jamage may cecwmr. The
firet three principles wers eventually enbadied as Primciples 21 md 22
of the Btockholm Confersnca Declaratios ea the Hussw: Enviroassat which

atatay:
Principle 21

States have, in sccordsace with the Charter of the United
Matione and tha principles of intermstiomal lew, the sovereisn
right to sxploit timir owm reseurces pursnaat to thair own
environmental policies, and the responsibility to emswre that
activities within their jurisdictiom or control do mot cause damage
tc the snvirmment of other Statss or of sress beyond tha limits
af nations]l jurisdictiem.

Principis 22 -

States shall co-sparste to develop further the imternational
law regarding lishility aad compmmsatien for the victims of
pollution snd other saviremmental damcge caused by activities
within tha jurisdictien or control of such Statss to areas beyond
their juriesdiction.

foUTER o imciple was ventmally endorsed in wodified form st the subss
quant session of the 27th UNGA, having failed to achieve smdorsmmnt st
Stockholm due to differemces between Brazil snd Argentina,)

The influence of the Bomadary Waters Treaty and the Treil

Smelter Award on the Canadism poeition is spparent. The Canadian recogni-
tion of the utility of the pollution-prohibition article in the Bowndary
Waters sgreement, the uee of the 1.J.C. 33 a consultative mechaniom, wnd
the belief that the Trai{l Smelter findiag of state respomeibility far
enviromeentr] damage could be applied to & wider plane, lay at the root of
the Canadisn spproach, It wes the Canadiam view that ifspairment of the
saviromment of a state censtitutes ispairwewt or interferssca with the
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sovareipnty of that state. This view vas based ou the finding in Cw
Trail Smelter case. It wvas spportsd, for sxampls, by tha formmr legasl
adviser to the U.5. Stats Depertaent, G, 1L Rackwerth, who in giving =
legal opinien on the caps saléd:

“It is s fundemntal principle of thw low of nations that »
sovereign state is supreme within its s tarritorial demein and
that it aad its nationales sre sntitled to uee and mmjoy their
tarr{tory and property without Iinterfarence frem m cutuide scurce.
Ve are arbitrating this case ecouse, sa v comtend, s Camads
virtaslly sdmits by the Coyvemtion, s imteTnational wreng has been
comal ttad, The wreng consista of acts which deprive us of tim
fres snd untrsmeled use of our tsrritory ta a ssaner vhich wve o= »
soveraign state have s inberent sad incontastable right te uss it.
Our vight is sssmmtially a seversige right, Iatorferesms with it
in st eace m intarference with owr mlm."n

In support of his thesis that mo soversizn state i» raquired to mimit to

the use of or iatarferemcs with its tarritory, and hemca ite savirormsamt,

%y snother severeign stats, Mr. Hackwerth cited wericus judguants snd opimiens.
They mmbered eight ia all, rmmging from Justice Marshall's judgamt in the
Schoomer Exchanga: "The hurisdietion of the natiem within its owm territoxy

32 to Oppenhetn "...the Tight of evory
stats to demand that ether statss themselves abstain,..from cosmitting awy

is necessarily sxcluwsive and sbecluta™

act which constitutas a viclation of ite indepandence end texritorisl or

pervonal -upr-u:r"n and Baty "...immonity from foreizn interferwnce majoyed

by an independent stats miat mot omly be complete but md--..“n

The suthorities cited by Rethworth, and indesd his own spiniem,
demonstrate that the decision in the Trail Jmlter case vas based oo sxisting
principles of intermatiomal law, The trilmmal iteelf wmade this exact finding

in stating that: ‘*amder the principles of imtemationsl low...ms stats bae
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the right to wee or perwit the we of its tervitery in such s mmmer

a0 to comte fnfury by fomes in er to the Tarritery of sRother....'' >

Thesa considerstiams prompted the (nclusiom in the Cemadian draft
declaratien of a principle ssaking recogaition within the comcapt of
sovercigaty of the rizht of statas to what wee termed “emvirossental
integrity’ md tim right to maintain thet integrity in svery semnse of the
wasming of the word, that {a: "wnimpaired er macorrupted state”; "origingl
perfect condition”, or "in & stata of soundnese”. The relationship betwess
territorial intagrity snd environmeatal intagrity is mot so thim or so
strained as it may sean ot first sight. Ths right te msintain territory In
its state of whalansss and the right te meintain the natwrsl eaviromment
within thet territory im a state of “vhelesomeness” ars logically coople-
wmntary. Withoot the saintensnce of "enviromental istegrity” the territory
of & stats could be virtually mainhabitable and hence tarritorial integrity
could bacome ﬂﬂlif B0t quantitativaly impaired. This these has
recently been achaed by Meurice Strong, Executive Divectar of the Umized
Rations Enviroomental Progressss. In a recamt statssent te the World
Federalists e cbesrved:

"TodaYe.sfor a country knowingly to comtisme pwuring pollutents
inte an Intamations]l watervay or air shed, or to employ the new
tachniques of weather medificstion or te alter tlm course of
lsvel of a shered vater resource te the axtent that it cmcens

sconoxic or wocial damege to s meighbouring comntry, could wall
constitute a naw form of aggresmiom.™

Canada has had to face the threat of foreign tanker traffie
through the scologically mensitive Arctic watsre snd along the navigstionally
hazardous wast cosst through the Straice of Jumn de Fucn, already crowded
with shippimg. We have had to cope with wndergroond meclesr testing nesr
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Conadisn territery, schamss which will affect the flew of our rivers

md depletion of our censtal fisheriss by foreign [leets. Canads L8 pot
alons in fesling tism effects en her envirommemt of activitiss of other
states. It may well ba that Cemeda itself is mot wholly smiltless of
satroaching en the savironmeats)l imtagrity of other states. It is To
maintaln a etate's soversiga right to thm purity of (ts eavironssat that
Camada put forth its legal principles omn stats Tespamsibility ane duty to
componeata for asviremmantal demegs which are mow either fully or partially

ebodied in Primtciplas 21 and 27 of the Stockholm Declarstion. In the

.madisn view, Primciple 21 is deelarstory of international lav snc Primcipls ~

.3 reflective of sn sxisting duty em states to dewelop furthar the inter-
notional lew regarding liability smd compensatian for Lrans-bamdery or
extro-jurisdictional pnllutlm.]?

DOf all the states represented at Stockholm, ;Eﬁiu. rffiymed in
s atatermnt in Pimnary o= the clesing dey of the Confsrence that 1t accepled
these principies sz alresady existing prht}plu of customary {ntermational
taw. Unforounately., other etates, instaad of following sult, empressed »
series of reservatioms about the Declarstion. Nevertheless, it was passed
unanimously, mo mmen achievemamt in the light of the intsoee coniroversy ir
nad provoked, nacessitating its complets renegotiastion at Stockholm. The
intacnallonal Law Associstion recogaized the significance of these principles
in ity report on the Stockholm Conference, vhem (U stated:

‘The issuance of & Doclaration an the Buman Enviromnent consiated
ol n presmble snd 16 osrinciples. It contalhs lmportani nr«
nrinciples which may sarve as a2 foundation for developing inter-
arttony! law relating to the savironmeni. Chis! smong these (n
‘rinciple 71, whieh declares that "Tatas hawe 'iihe responsibllity
tu snEurc that sctivities within thelr lurisdiction e contre! do
il cause Jamaccr tu Che savironmeat of other Ststes or of creas

nevond the itmits of national }i'r.u'lm:‘f!.l:‘t.1ur:-t'|.."'3E
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The precepts of the initisl Cenadiin proposal fer state
rasponeidility for eavirermental damage, the nesd te pretact aress of
common comcers, and the requirenmt to develep the lew for compwmsation
for swch damage wers maintaimed throughout the discesaien prior to md
during the 3tockhols Conference snd becams pert of the Declaretiom itealf.
The scceptance, howsver, of sssthar concept which Camads uiwp! swpportad
squally stremgly, that of the dety Toc comsult with sther statae cancerniag
sctivities which may have the risk of significamt adverse effects on such
other wtates, proved more difficult te schieva. This coucept was eviginally
supressed ss the eighth priaciple in the first Censdism draft declaration
on the humen envirosssat which stated “every stats hes & duty to comsuit with
other states before wndartaking sctivitiss which may domage the snvirosmant
of such atatag...." It wes eventually includsd as Prisciple 20 of tha draft
declaration by the workiag growp and previded that: “lelevemt infevmstion
mst ba supplied by states on sctivities o develapmmnts within their
jurisdiction or under their cemtrel wimmewer thay beliows, ar have Teason
to balieve, thet such informstion is nesded to avedd the risk of sigaificant
adverse sffects oa the eavireomant in sress beyoad their nationel jurisdie-
tion." Unfortmmately, the primeiple fxiled to wia scoeptames in a workisg
group at the conferesce {tself. The reasen for this ralated directly to an
snvirommental dispute betwesn Drasil amd Argentina. Simes this difficulty
so sptly demonetrates the relevance of the Stockholm Declarstien,a bhrief
history is in ordar.

Braxil has for the pest five years wodertaken foasibility
studies for coastructimg a gimt hydre-electric installatiem at Sets Quada
on the Parana Miver vhich sepsrstes Brazil sad Paragusy snd them flows imto
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Argmatina to sventually betess la Pleta. Argemtine wes cemtarned that

the power project cight cosm an slteration of tha Tiver's cowrme

producing floods, dremghts and water pollution in the dametrease Argasntiniem
portion of the river., Argmotina therofors requested of Braxil that
comsultations ba hald bafore the sctual comstrwction wae commenced.
Argeatine subnitted an asendnent te the draft Priaciple 20 durisg prepara-
tory discuseion for Steckhelm, vhich would hewe reqguired informatiom on such
developumits to be suppllied st the request of say of the parties cemcersed
o0 as ts snable tim other party to judpe for itaelf tha natwre end prebable
affects of the proposed activities. Braail rejectsd this ssadsent in the
Confarencs worhing group discussing the Declaretisn sad, since it did not
prove possible, in spite of extremmly langthy magetistioms, to predece
agresmant between thees twe coumtries en Primciple 20, the workimg group,
and subhseguently the Stoekbols Comferencs, dacided te refer tha principle t»
the Inited Natiome General Assembly fer comsideraticom. Py mtban, Brasil
md Arpentins had comsuwlted and submitted a jeint reseletion te the General
Appembly on the duty to comgult, which recegaised that co-operaticn betwesn
states in the field of the eavircamant will be “effectively schisved if
official and public knewledge is pn-rid-d of the tecimical data valating

to the work to be carried out by States within thair sstiomal jurisdictiems
with & view to avoiding significent havm that may occur ia the eaviromsmt
of the adjscwmt sres.”>’ It was the Camadisn viev that this resolutien also
sbodisd sn interpretation of the ecope snd significence of Frinciples 21
end 22 which had been wnanimously sdopted at Steckhols'’ snd which, pre-
suaably inadvertently, cemld have resslted in sm wnderwining of the priaciples

as sh agreed basis for the developmeat of imteruational emvircassatal lew.
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Canada, therefeore, with the suppert of other delepatiens, particularly
New Zealand snd Maxico, introduted an amemdewnt®! to mske elasr thet the
effect of the Brazil-Argentina rasolution was limited to the issue of the
daty to consult. This ssendment wes subsequently withdrawn aftar Brazil
and Argentina affiresd in interpretative statememts that nothing in thair
draft resclution affected amy of the rights or duties of states ssbodied in
the provisions of the Stockholm Declarstion, in particmlar Prineiples 21
and 22,47 This effirmation was facluded in e separate resolatiom put forth
by Mexico ond co-sponsored by Canada, in which the Ceneral Assembly declared
thut no resolvtion adopted at Lts 27th Sessiom can affect Primciples ?1 and
22 of tha Declaration oo the Busen hﬂu‘ﬂnhu

It can be seen that the affect of thic bilaters]l diepwts on
the daty to comsult contained in Principle 20 wes, initially, to sxclude
this Principle from the Stockholm Declarstion. ‘at the story has a happy
ending - nat anly for the twe disputing partise but in terms of the relation-
ship of the difference of views to the Stockholm principles. As psrt of the
agreamant in which they submitted the jolat resslution on Prinsciple 20 to
the General Assembly, Breail end Argeatina sgresd to yive mutmal officlal
and public motificstion of any works undertsken within the territory of
elither state Imvolving the exploitstion of matiomal ressuress which could
affect the environment of sither. Since discussions to schisve this end had
been poing on for five yasrs prior te Stockholm, it i apparent the spirit
of Principle 20 playsd no emall Tole in achieving thess resulits. This is a
clear indication of the immediscy and relevancy of the 5tockhnlm principles
to practical and concrets enviropmantsl probless betwess states. The Stocklolm
declaration has encouraged states to recognize defined legal principles to

govarn their future bilateral and sultilatarsl action with regard to the
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envirooment, » polnt to which I shall retorm in diecussing the Cherry

Point 01l spill. Acceptance of the duty to consult has been recopnlimed
elassevhere. A form of tha duty to consult was included in the Stockholm
Action Plan for the Haman Envirosoent which (s Recommendstion 70 recommended
that "Covernmants be mindful of sctivities in vhich there is s apprecisbls
risk of affects on climate and Lo this end...consult fully other intsrsstad
states vhan activitiss carrying s risk of such effects are baimg contemplated
or lmplesmted.” Tha Ocesn Dumping Comvemtion, spproved after Stockholm,
aleo includes a provision in Avticle ¥ requiriag parties in casen of tha
amargenty dmping of "black listad substasoes” te consult commtries likely
to ba affected by dmping, s provision whizh did not sppesr in the pre-
Stockholm draft megotiated at Reykjavik. Thus only a few months after the
Stockhole Comference ane of the principles pressated to tha conference wes
translated into tresaty form.

It will be moted that tha legal principles which Canada
introduced into the Stockholm Daclaration desl with stats rospsmaibility for
all aspects of the mvironment. In more specific terms and ss 2 natural
out-growth of Canada's dirsct snd {mmedista intsrest im pressrving the narines
mvironment, svidenced in Canada's domestic legislation, Cansda was also
concerned with snsuring recognition by states of sa agreed basis in the form
of principies {or the development of a comprabensive spproach to combat
uwarine polliution. At ¢ pre=conferance meeting of the Intargoversmantal

in Citawa in Hovember 1971,
Working Group on Harine Follution/the Canadism delegatiom submitted a liet
of princinles for the preservation of the marime envirormmst, sad agrewmeat
wae resthed st the mesting an 23 Gemeral Primsiples essncermed primerily with

the responsibility of states with respect to the sarine envirommsmat, based
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in large part on the Canadlan 1ist. Thres further Cenadisn principles

on the Rights snd Duties of Cossts! Statss in the sxercise of these
responsiblilities obtained the support of the mejority of the atutes
participating in the Working Croup, but the Canadian delegation did not
sulmit them for spproval as & mumber of dalsgations considered that they
ralesd basic law of the sea Lssues which should be settled at the Law of
the Sas Conferencs. The 23 Principles were wuggested as guilding concapta
reprasenling & basis for gemaral agreecsnt SO, mmu miad an wuch,
mmdm-ndhyﬂuSm:Hmhﬂutmndhfm-dmmlnufth
5es Confersnce for action snd the DNCD Marine Pollutiem Conference for
information. The three principles on cosstal stats rights and duties were
aleoc refarred to the Lew of the Sea Confersnce for appropriate setion snd to
the TMCU Cenfersmce for information.

While the Canadian propossle on the Declaration were to
large extent influenced by Canada's regional experience in the Boundary
Vaters Treaty and the Trall Smelter Arbitration, existing Camadisn legislative
practice helped determina the proposals on marine pollution, As noted
previcusly, Canada has already, through the Arctic Waters Follution Preven-
tion Act sud the aati-pollution ssendeeats to the Cansds Shipping Act, the
Territorial Ssas Act and the Fisheries Act, recognizad {ts respongibilities
to abate pollution im arsss sdjscemt to its coests, and hes wndertaken
lagislative action to enforce these mti-pollution responsibil{ities. In
introducing these primciples for Stockholm, howsver, Camads was mot senking
international spproval of Lte domestic lezislation dut wes underlining the
noed {or all coastal states to take measures to protact the anviromment,
md, in so doing, giving evidence alsc of the emtribution stats practice
can make to the dewalopment of customary intarnatienal ln.“ The thres
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Canadian principles on the rights of coastal states are, in tha Canadisn
view, fimly rooted in customary law in a stata's right to maintain ita
territorial l1|'n'.¢|;;r11:;1""ﬁ snd a2 fortiorl its 'emviroomental intsgrity’.
stockholm provided Csnada with the opportmmicy, and indeed
the obligation, to begin to mske good the pledgs it made whm it took
unilateral action to protect its snvironment - the promise o seek multi-
national solutions snd contribute to the developmant of something which
did not then exist - a comprehensive intemational savirommsntal law.
Whether or not all those present agree with the particular approaches adoptad
by Canada, it can hardly be denied that Censda wade good this pledye in so far
as the Stockholm Camference is concearned.
) 1
Stochhole was the baginniag -« the first snd moet importsnt
major step in the developsent of intermatiemal anvircmeatal lav. It maet
ba recognised, however, thet while Stockholm Jmml provided the toole, it
is up to states to use them individually anéd cellectively to build the
Stockholo principles into bindiag agreements on concrets lssues. Canada
has sttemptad to do thie by a oumber of mesnat through the negotistion of
bilateral accords based on the Stockholm Declaration; through multilatersl
negatiations such as the london Dumping Conference st which Canads entout aged
the use of the marine pollution principles approved at Stockholm; and through
attecpts to build upon the results of Stockholm i megotiations on draft
treaty articles preparatory to the Law of the Ses Comferemce.
One of the speediest snd moot effective methode of bringing
the Stackholm principles into effect is by their spplication to concrete
situations through bilatsral negotiatioms. This appreach has the doubia

sdvantage of allowing states to benefit st am sarly dats from tha guideline
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principles sadorsed by the Stockhwlm Conferemtes and sestablishing s pattern
of co-aparation which say gradwally bagim to have global impect. It

should be mo surprise that an early axasple of such sction should oace
again ba found in Canade-0SA relations, Lass than ome momth after the
Stockholm Conference, the Censdisn Ninister of the Bnvireomant met in
Washington with his Americen countarpert, the Cheirmen of the U.S. Cowncil

on Dnviroantal Quality, te cansult concemning & rangs of envireomentsl
{esuse of mmtusl comcorn, iocluding the Cherry Peimt 01l epill, which had
oecurred durimg the Stockholm Comferemce. A spill of oil had cccurred in
D3A interns]l waters during the unloadiag of a tanker at the Cherry Foint
refimery in Paget Sownd., Frevalling tides sad ocasn currents quickly carried
the of] nortlward into Camadisn internal waters, fouling beaches, incleding
federal, mmicipal s private property in Campda. The Canadiam BHouse of
Comsons pasesd a unsnimous respolution, s onet uwssal occurTence wader
Cansda‘'e parlismentary system, calling en the USA to wake good the damsge done.
The Stockholm merine pollutien principles and tha Declerstion on the Humen
Environmant provided s highly appropriats basie on which te nagotiate om

the quastion. Om the Ceapdica side, it wes eomsidered thet the case was on
all fours with the Trail Samlter case, the only difference eing that ths
dessge was baing csused ¥y ssa~-borns oll rether then air-borwe fumes, and
that this time Cenpds was the victin. The Canadisn dalegation therefore
proposed that the USA sccept responsibility fer the demage on the basis of
the Steckholm Declsration Primciplas 21 sod 22, The USA confiwmed in a
diplomatic note its willingness te spproach the problam on the basis of thess
principles. Tha two sides further agreed to bagin consultations to dewvelop

lsw and procedures for the settlemmnt of disputes of en envircomental mature
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nlmmn—uhm‘dﬁnmt-ﬂﬂnm:ﬂmmnﬂf
the 3tockholm principles,

The Charry Point incideat raised in cencrets form, fortunately
in a case iowolving velatiwvely mmsll demage, the iwportsmt poimt of primciple
involved shomld weet coast temker traffic begin to bring Alaskan oil to
U.s.mtemtnﬂuﬂnhmtﬂnﬂtmnfﬂndnldw
the Straits of Jusn de Fuca. As an lmmmdiate otap, ao #ll pollution cone
tingency plan bhas been put into effsct o snewre mutwal eo-operstion in
cleaning o1l spills in shared waters alang the Grest Lshes sad the ssst and
wast coasts. Cohseultstions are comtinuing te setablish s simtlar plan in
Arctic waters. These plans reflect in comcrets form Primciple 24 of the
Stockhola Declaratiem that “co-cperation throwgh multilataral or bilataral
Arrangsmant or other apprepriste mesns is cesential to offectively comtrol ,
pravent, reduce and eliminata adverse eavircammmtal effects....” Onca again,
Mﬂﬁ@mhﬂqtﬁuyhhhﬂunﬂ_tﬂ law and

procsdarss. Anslagous sttewpis st a regiensl spprosth to emvirormmental
problems are occurrimg im discuselons betwasn other comntries concearning the

Hediterranesn, the Baltic, the North 5ea sad the Caribbem. It is to be
hopad that they tooc will be based wpom the Stockhols principles snd will be
utilised deliberately as apportimities ts awoid s purely ad hec spprosch, and
sttempt inetasd to cemiributs to the developmemt of envirosmentsl law. (It
is interweting thet the Baltic talks are centimwing to scomter the seme
kind of problems which srese in Camada's sttesgpts to develap a mmltilstersl
regime for all Arctic waters, namaly the dasirs o the part of sema states
to sdopt » sector spproach te the sreas in questios.)

Ancther aresa of develeping iloterest betwess Canads s the
USA is that of westher modification, raising the peseibility of an sagresmnt
dealing with lishility for a weather msdification sctivity on ome sida of
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mich more complex whan the activity has enviromsental effects, both
baneficial and harmful, to more than the scting stata or states llm.“

For auampls, s weather modificstion programms te incresse the rainfall of

a rivar basin serving ssveral nations will offer poteatial benefits to

them 4117 but wight aleo cause demsge to soms states, including both those
receiving the benefits and thoss vhich may sot, It is apparsnt that same
aotion of 'thoss who share the banefites wmust alse share the burdens' must
be developed in order to evenly spportion respomsibility and compensation
smong the states involved. There is sleo the problem with weather modifi-
cation sctivitiass, whathar they involve two or more than two states, that
privats concerns might undertske them amd this raises the controversial

and complex cquestion of state responsibility for privats acts wvhich ceuse
demage in snether jurisdiction. Not every state may be willing at first to
accapt, as did Camada in tha Trall Smeltar arbitrstisn, that acts by private
individuale amd corporations cen craata state responsibilities for the
country in whose jurisdictiom they are carried ocut. It veesm fairly ebvious,
howaver, that all states must eventually sccept swch principles as binding
rules of law, if only in the interests of self-preservatiom,

Recoomandation 70 nﬂ;:ﬁhnll Dewclaration is alsoc a basis
for tha Camadian proposal, which I hsve alresdy mentiomed, to the RATC
Committee on the Challangas to Modern Socisty to study the offects of super-
sonic flight in the atmospbere. In thie respact, it is worth geoting the
reccomendation vhich suggests that "Govermments be mindful of activities in

which thare iz sn appreciable risk of effects en climats, and to this end:

(a) Carefully evaluats the likelihood sad magaitude of climatic effects and
digseminate thair findings to tha maximm exteat fassible bafore esbarking

on such activities; (b) Comsult fully other intarested States whem activities
carrying a risk of such effects ars being contemplated or implemanted.”
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Here we swe again 2 further internstional recognition of two essential
and basic principles of imternational mviramental lav, namaly the

duty to consult end the duty to avold sctivitias posing & risk of serious
demage to the envirormsnt,

For Canads, wasther sedifications snd the anvirosomtel
effect of supersomic aireraft provids rich fields for future developmant
of internatienal envircamental lew., PFor the timm being it le in sulti-
lateral negotistions on tiw probism of wna ine pelletion that Canada hae
directed the msjor thrust of its efforts, to smemuvre that the results of
the Stockholm Conference ars gives intarnatienal considerstion amd actiom,
Our objective has been to meke certain that the developmmmts an this topic
wvithin the LK Seabad Committes, the Ocasn Dumpimg Comfersmce and TMCO ore
consistent and compatible with the sutceme of Stockholm, The reasons for
Canada's desire to achieve intarnationsl solutions to the merine pollutiom
problem axe obvious, snd Lneluds geogTaphie end econtwic as well g9 more
altruistic considerations. Canads has the werld's langest cosstline, the
second largeet continemtal shelf, is not a major maritime power with an
axtensive merchant fleet and is a cosstal rather then a distant water fishing
nation. The ewm of these factors sdde up to the need to eneurs through
internstional means that Cenade's ceestal waters mad fishing somes end,
of coursa, thosa of other cosstal states, ars protacted frem pollutien -
pollution resulting mainly from fereign shipping. The Canadisn GCovernment
has not, however, spproached thess problems from a parrow mationalistic er
chauvinistic point of views 1f the marine enviressent is imdivieiblas
ecologically, sc is the legal and political problen af tha requiressat te
protect the marine enviresmsmt. I have indicated sowe of the wxys in which
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Canada has acted umilaterally, Bilaterally and mltilaterally in thass
fields. Canada has stteaptsd to persusds states to sceapt the long-
standing Canadian "functionsl” approach to jurisdictiom over marine arvas.
It is encoursging that more and more states are rew sccepting such an approsch,
md rejecting ocutright claime to saversignty and proposing instead the
wxtenslon by coastal etates of only that Jerisdietion nacesszry both in
natore snd axtent to the resolution of the specific problem necessitating
such fwrisdiction., Thie has long been Canada's spproach to fisheries and
eontinantal shelf questions and is now slsc Canpdisn poliey with respact to
marims pollution cantrol. The major proposals tabled in the Sssbed Comuittes
-ﬂ-iﬂnﬁtmmntmdthlpltrMMMM-mhﬂw
on this approach,

The Conadimn approsch to thass questions has also been based
e tha concept of "custodiaashin”, whureby the cosstal state would secept
cartain duties towards the internstionsl commmity which would go hand im
had with any coastal state rights msbodied io the new lav of tha saa.
This concept fs also racelving increasing acceptance, wnd the wa jor propoasls
wentianed & well as those of a ownber of other states ars now focussed as
wuch on the development of duties as on the traditional concapts of competing
rights on which the major part of the lew of the sas has been founded to date.

The spproval by Stockholm of the 23 marime pollution principles
and the referral of the three rights of coastal states to the U.N. Sesbed
Committea provided the framework within wvhich Canada could safeguard her
seographic snd economic powition tn the law of the ses discussions but,
equally important, has provided the broad basis for the protection of the
interests of the intermationsl commmity as s vhole. It fs this fromework
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that Cenada has advemced which has become imowm s» the "comprehensive
approach” to marine pollution.

This spproach involves a concerted sttack om all sources
of marine poliution whether land or warime hesed, and is composad of
three elemsnts: a brosd ramge of natiomal aad intermmaticnal wessures
{with natlcnal weasures related to the preblem area of lad based
pollution); the harmemizatica of such nstional and imternational waseures
and the assigmment and comordimation of functiens smong mational svd imter-
national i.n.ltltutiml.n Canads dows not eavissge 2 single treaty inetrwsmnt
dealing with all aspects of warine pollution but rather hopes the Las of
the Ses Confersnce will elaborate s "wibrells" Etreaty. This mester con-
vention would sstablish both the rizhts snd cbligations of statss in
pressrving the marine enviromment, affirm a commitsamt to adhere to particular
specialized treatles, glve cammon direction to further dowslopment of Inter-
rational instrumnts mnd natiooal neasures snd fix wniform rules for certain
problems inharent in soch instriments such as snforcemant end jui.-dt:tinn.ﬂ
Canada outlined this spproach in the form of s working paper an prossrvation
of the marine smvirssmmmt tabled at the 1972 mswsr session of the S56-wmmbar
U.K. Seabed Committes which is preparing for the La§/of the Sea Canference,
ard Conads followed wp this initiative in the March sessiom of the Comnittes
by introducing & set of draft articies for a comprehensive warine pollutiom
conventlon based on the previows working paper.

An examination of the trsaty draft gives perhape the best
{ndication of the Casdisn post-Stockholm epprosch to envirommntal probless
since the draft bdrings together the Canadism sxperiance gemersted by our
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domestic leglslation, regional envirommentsl metivity and reliance
on the resulte of the Stockholm Confersnce in estsadlishing seneral goals
atid objectiveg for the snvironment. The thame rumning thwough the draft
articles i8¢ the nrcessity to protect not only the specific interasts of
any state or grom; cof states, but the i{nterests of the internstional
commmity as 2 vinle and, thus, the nesd to "lay the grendwork [or an
sccomodsotion betwesn the intercets of the coastal and flag *tates on the
one hand and the {nternational commmity on the nth;;-. “:a}f:mda hus
rejected the principle of "floating sovereignty” whereby only flap states
heve jurisdiction over ships cutside the territorial sss (and sood roin
within {t). 7Flag state reluctance to enforce mti-pallution messures

ad the ineffectiveness of the international aati-pollution
measures to be enforced were the rsasans for Cenada's unilntsral snti-
pollution lerislation. These articles attempt to surwount thie dif{{-uley
by elaborating & form of shared jurisdiction bhetwesn cosstal end flaz strtas,
to the exclusion of neithsr, to protect the marine envirorwant. They call
"for a departure froe the old leissesz-falre concepts end recognize the
nead for regulation of the usas of the ses in the lnterests of emviromomntal
Frnl.mti'!h---"ia

Intmat.lﬂul discassion of two recent conventions, one

slready adopted mnd the other still mder considerstion, demonstrates the
naed for such a comprehensive spproach to the problem of marines poliution.
The firat convention was a dirsct result of Stockholm whers a set of draft
articles on ocesn Jumping had been referred to an international conference

in London in Movesber 1972 for approval. Tha sscond convention, deslin:

with discharges fram ships, is atf{ll under discussion within TMCO and, 1t
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is hoped, will be adopted st a comference, alw in Lemdon im October 1973,
Both convemtions raise the question of flag smd coastal stats enforcemant
@d the linits of coastal stats jurisdlction. The first deale with lemd
based pollution, the only comvention to do %9, and the second with marine
based pallutiom. hamltﬂth.hlilt-ultwtht-npn-
—td-tthlnhﬂn!m-, the Ocesn Dompiag Conventien fe enforce-
abls not only sgainst vessals registersd in the territory or flying the
flag of s contrascting state but sgainst vessele snd fismd or flesting platform
"wuhder the furisdiction of o coatracting state snd delieved ts be paged in
dmping. "™ It {s the first comvention snforcesble by all perties, whether
flag states or aom-flag coastal states. 30 as wet to prejudice the results
of the Lav of the Ses Coaferwmecs, Article XITI specifically provides that
the "mature sad extent of the right snd respometbility of a cosstal state to
#pply the convention in s ssns adjacent to fts coast” will ba resclved at
& meating of contractimg parties after the Las of the Ssa Ceaferencs.
Intarestingly, the Comvemtien recaghises that the positiom of
states an flag etsts Jurisdiction as well ag am etastal stats Juriediction
will net lnth“tiuhpn_hﬂu-d, recognisiag that the status of both
concepts i¢ in disputa, The Convention may prove to be & bresk-through in
showing the way to the resolution of ome of the mast difficult jerisdictionsl
issues in the whole law of the eea. Unfortunatsly, the draft DD convamtion
fwmhmunuhlluuufmmplhﬂthl!ﬂ followed the tre-
ditionsl pattere of mforcammt of the semventien oaly by the flag state
ndhuynhnnmmlyﬁn-d!mnmhth“hnwn
"within i{ts tarritorisl ses". Cenada hes attampted in two ways to maka
nfm-mtdmumﬂ-mﬁnmmnhmﬂqnd
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coastal statss. First, it has presscd, tagsthar with other cosstal
-utu"’!' at preparatory mactings for the Comference to hawe the term
"territorial sea” altered to "waters under its jurisdiction”, followed
by & saving clamse similer to that on the domping question lesving the
resclution of the jurisdictional issues to the Law of the Ssa Conference.
Secondly, it has introduced the novel "port state jwrisdictien” comcapt
which wonld allow a state to emforce the canvemtion agsinst ehips which
are foumd in 1ts ports thmch_! contravention may have occurrved. Thuse,
Canada is asking the contracting parties of tha comvention to allow all
parties the right to prosecuts shipe for bresches of the coavemtion even
vhan these offentas eccur owtalde the prosacuting state's jurlediction,

A provigion wnder the conveation requiring discherse momitering equipment
for ships will facllitate the gathering of svidance of convemtion contra-
vanticns and mekes port stats prosecutions visble.

The comprehensive marine pollutiom treaty proposed by Canads
in the Sesbed Committes womld smpamnt thess specialized convemtions but
woild not in ary way interfere with thelr spplication, enforcemmat and
operation, The proposed comprehensive comvemtion would i{n fact sncourage
vtatas to adhere to thess trestiss which deal with certsin aspects of marine
poellution like dmping wastes at saa or discharge from shipe. At the seme
time, the comprehangive convention would est wniforwm ruies for desling
with certain recurring probleme arising from thoss varied marine pollutien
traatiss stch as enforcemsat jurisdictieom, compensstion for damage and
eettlement of disputsa, The propossd comprshansive convention would setablieh
an snviroomantal protsction zone within which conventions such as the onas
on ocean dumping or intentional discharge would be anfercsable also by the
cosstal state. Horeover, lstesd of 5 mmber of mxrine pellution tresties

with differemt terms of oi0Nemsnt and differemt limits of coastal stats
‘.I!g
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Jurisdiction, the copprehansive treaty womld eotsblish an oversll limit

to coastal state jurisdiction and define in speci{fic tarme the preciee

snforcerent povers snd ocblizations of the flag and cosstal atates.

In putting forth this camprelmmsive tresty, Cansda has

attempted to found ite proposels on thw concapts discuesed and approved
st the Stockhole Conferance as wall as other intsrnational fors. The
premmble to the comprehensive convention tsbled at the U.N., Seabed Cosmittee,
therefore, includes the three principles on tha rights of coastal states
reviewad by the Stockholm Conference, Principle 21 of the Stockholm Declars-
tion and 2 momber of the 23 marine pollution primciples sndorsad by the
Conference., Article I of the draft camvention statss tha basic obligation
of states to protect snd preserve the marine snvirommsent. This obligarion
was agresd to by Canada and the U.S. with regard to watar pollution in 1909
and was incluwded as Primciple 1 of the 23} marine pollutiom principlss.
Article II ineorporatss Principle 7 uf!::::unh Declaration that "'statas
shall take all possible steps to prevent pollutiom of the ssas by subwtances
that are liable to cresate hazards to humes haslth', as well as the oblige-
tion found in Principle 21 and the Trall Saslter Averd that states ensurs
lgetiviries undar their jurisdiction or contrel do mt!ﬁ- ta other statss,
including the environment of other statas by pollution of the sarine saviron-
ment.” The article alwe linta weasures atates should take to prevemt marine
pollution snd these in turn ars drssn from the 3tockholm Resolutions, the
Edinburgh principles elsborated by the Institut de Droit {nternstiomal in
1969, the Genaral Assembly's Declarstion of Principles on the Seabed and the
various THOD rlwlut{mn.'“ The primnciples of Stockholm are reflected through-
out the Canadian draft: in Article III dealing with development of measures

to prevent pollution; im Article ¥ on the nesd for international progremmes;
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in Article ¥1 on monitoring of pellution; and in Article VII on compen-
sation for Jdmmmge.

Articl~ VII on compensation for dsmags recopnizes as a
¢neequence of the obligation of stsates to ensure that activities under
their jurisdiction or control do not cause damags to othar states (os
proviced for in Article II of the Cenadisn draft), the need to ensurs that
compenaation should be available to the vietims of pollation dasage wharse
this obligation has not been mat, The three peragraphe of draft Article VII
envisage that a variety of meane could be deviged for msuring such com-
pehisation, ranging from internstional compansatien fonds or imsursmce schamg s
to privats rights of action establishad under tha laws of emch gtate in
accordunce with internationally agreed obligations, and, in the appropriate
clrounstances, to direct compansation by the respongible state. What ia
important ir that compensation be readily available and sdequate to cowver
the camage suffered, and this {s the objective which draft Article VII is
intende] io achieve both (r: imwediate terws snd in termm of the longer range
revelopment of international lew. That objective im of obvioua importance
both in terms of snsuring a commrehensive spproach to the probleme of marine
poliution and an accormodstion on those problems. That we are approaching
such an secormodation is suggeeted by the very ancouraging fact that both
the U.f. and the USSR hawve publicly indicated their willingnsas to sccept
strict 1jability for envirommental damage which might bs cauged by their
flag vessele in passing threugh internstional straits. Thars weuld aAppaar
t> bu no graund for 'imiting this priaciple in this wey, but this nevorthe-
less reprasents s very msjor step in the right diroction.

The droft aleo builds upen Canadisn axperisnce in praventing

merlne pollution. Article IV allows s state to take 'special measures’
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in the li:ht of geozrphical and ecological cheracteristlics, but adds

that these measures "must remaln within tha strict limits of the

objectives of this Convention and must not be discriminatory (n their
application." The Cangdian Arctic provides an example of an area where
climatic, geographic and ecologicel circumstances dictate in favour of
measurss stricter than the internat{onal nors to preserve the environment,
Enclonec waters nsuch as the Qulf of St.lawrence, the Hedi{terranesn and the
Baljtic would alsc merit special consideration. The intense pollution threat
te auch enclose? waters haw recently been recogniced by the draft THCO
Convertion on prevention of poliution from shipe which includes speclal
provirions for enclosed ssss. Regulatioms for the pravention of pellaution
in these arsas may Iin certain cases be more stringent than thoas that wmay
be agreed internationally. However, the application of more stringent
rtandards vnilaterally ia widely recosnized as a device for tha development
of international standards. I have in eind, for exsmple, the recent U.5.
legislation on Forta end Waterways Safety, already referred to.

The reflection of the Canadisn desire to provide sn accommode-
tion betwren coastal and flag etate interests ls contained in Article X on
enforcament procedures. Clearly, no marine pollution apreoment is worksble
without some sccommodation on the guestion of jurisdiction to enforce anti-
roelluticn measures. Canada has consistently maintained the view thet {f
agreemert is reached on the basic cbligation of all statesa to preserve the
marine environnent and te prevent marine pollution by the {mplemantation of
internationslly spreed rules snd standavds, the jurisdictional {ssues invalved
woald te a large extent be vemovad., This would be the case, In the Cenadian

view, alnce once the international rulas to be enforced have haen agreed upon,
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ithe ‘gc* thar they o he enforerd b both cosrtal an”’ llaz stater glould
barone o oenefogwe,  hat Is cswentin] and what haz beer lackfag 10 all
tarlli = regementy op perise poiivtiomn (Ath the excepti~ naw ~f the

Tondon Memine “maventlon) {4 tne ire s for eneuring that ststes abide

by thelr own unrertating to adept sn” maintain cectsin standsrds of operation.
The Canaclan draft attompte *2 reuch such an sccomwrmdatlon tetween flap and
caastsl s*ate Interests by alaborating a ihree-part plan o ghared jurisdic.
tion Inwrlvine:

{a) emnfercement of ererirommental rreeervation measures by the coastal
state within the limit of ita national Jurtediction ineluding
mviromeental protection zones - in addition to the coastsl wtate's
2LLority lo prauigate national measures in these same zonez as

envisned {n dra - Article IV A cpeclal measures;

Y concirrent or shrred responaibil’ty of the fiag state to enforor
environmental preservation sesasures in areas under the jurisdiction
of miother state;

{c. <nfarcemwmt by flag stetes in respect of their vesssle and sircraft
veycsd the mits o naclonal seriediction and by tlm rraponkible

slate in reppect of m-nade structures of platfon~s beyw] theae

The maxtvwm linits of the mvironmsntal protection soner would be determined
at the Luw of the 5Sea Confarence.

The Canadian draft articles wera introduced in the aarine
pollution gub-comaittee of the UsN. Seabed Cormittas at its sesgion in
New York in March of this Year, and ave beinz used as the working draft for
the sut~committes's prolected set of draft trestv articlag or marine pollution.
It is with & certain sense of satisfaction that we have seen thess articlag

s0 well received since they represent in MY respecis tie culmination nf
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the Canadisn spprosch to envirommental lew. It has baen sn approach

which begen with regional activity to abats trans-boundsry pollution

followed by unilateral and multilateral sction when internationsl lew

failed to meet lunadian concerns on marine pollution., Canads has viewed

the lev of the environment sa fragmented and lacking clearly defined

goals and has wade s commitment to seak multinstional sclutions. Srockholm
presemted Canada with the opportimity to help lay the foundations for the
futore development of internstional epvirorssental law, and oor regional

md demestic expsrience in matataining the gquality of the enviromoent tn a
large extent shaped Csnadisn sspirstiona for the Confersmce. Since Stockholm,
Cenada has attempted to wtilize the principles, recommendations ad actimn
plans endoreed by the Confarence as the basis for future agresments to protect
the world's envirorment - enduring n; reenents with high quality stendarde
wvhich wiil safegusrd not only specific Canadian concarns but also tha
interests of evary state snd every people in the preservation of the quality
of the savironoent. The Draft Comprehensive Marine Pollution Treaty smbodiass
the Cenadian spproaches to envirormental lew (n the marine fleld since 1t
attampts to ensure the protection of the marine envirowsent through the
maintensnce and encouragement of intormnationally agreed measures on the besis
of the principles of enviroomeatal lav establishad by the 3tockholm Confersace.
It is not posaible to ray at thie time how succansful we will be in translating
thesz principles into binding treaty obligatione. 1 can assure you, however,
that Tanads will continue to be tireless in ite efforta to achieve this
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