Statement by Ir. J.A. Deceley for presentation in Tirst
Cormittee, - VITI ViiGA on Cctober 18, 1073

tr, Chairman, when I copole the other dey rather
briefly I lLeeded your admonition and did not oifer you
congratulations, and I shall not take up the time of the
Cormittee to do so today excent to note ihat your
performance is adequate evidence of Low fortunate we are
in Laving vou to guide our deliberctions — and the
more So becsuse we scem 10 be heving some cifficulny in
coning to srips with the problem facing us.

Tefare I comment on the problem as my delegationh
sees it, =nd the kind of .solution towards which we
might work, I should like to take this opportunity to
echo the words of many other delegations ccncerning the
extraordinary debt of gratitude we owe to Chairman
Amerasinghe and the other officers of the Sea-bed Committee,
who have worked with him so consistently and =0 tirelessly
for the common good. If one comment of a general nature
can be made about the Sea-bed Committee, it is, of
course, that it is representative in character, and if
that is so — and it was deliberately chosen so as to
represent the membership of the United Nations - then it
must be accepted that although 1t has worked slowly and
with less success than many of us would have wished, it has
worked in a spirit of goodwill, which, in the view of my
delegation, should be taken into account in considering the
results of its labours and, indeed, in considering the
prospects for future success.

In the view of my delegation, a number of issues

have thus far been raised in the debate to which we

mist address our attention. One of these is the degree
of preparation for the Conference we are now considering
holding. A second question, which is not the same as the
onne I have just stated, is the degree of agreement which
exists among Member States on the kind of solution we
might achieve.




Closzely connected with those two quecstions is a
third iccue which is irn £he nature of the task that wae handed
over to the Sea=bed Committee = — as it hag continued to
ke called — = and the extent to which it has met the
particular reguirements of its tasglk within its own mandate.

4 fourth question, to which we nust address
ourselves, although not witi a view to reachting a definitive
solution in thisz particular debate, iz the kind of
procedures we might envisage for the Conference when 1t
cets under way.

i fifth issue = — and the main cne facing us - -
wiich raises the cuestion of the ¥kind of conclusion we must
draw from an analysis of the foregeing considerations,
is the timing end indeed the nature of the Conference, which
we are to begin later this year with a procedural session,

s substantive =session to be held next year.

Certain further issues are, in the view of my
delegation, closely related to that particular decision,
and we shall take the liberty of offering some comments
on them in response to views we have heard. Those issues
we would outline as being: the essential needs of the
future law if it is to meet the regquirements of the
international community, and finally, the guestion of how
long we have to pursue our labours and what are the possible
problems should we allow further obstacles to get in our

WaY

That is a fairly long list if issues which appear
to require some consideration in this particular debate.
I shall try to deal with them, however, as briefly as
possible.

In the view of my delegation, it is wholly
lesitimate for the representatives of the Soviet Union and
Poland - and others, such as the representatives of Brazil,
Peru and Bolivia - to ask us how far we are really prepared
for the holding of this Conference. We all know that we have
been working on this range of complex, difficult and often
divisive issues for six years, with respect to some issues,
and a good three years with respect to others. Since the
purpose of this debate 1s to determine whether we have
reached a sufficient degree of preparation so that we can
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malke the final decision tb move into the Conference, then
obviously we must address ourselves to that,question,

and it is not surprising that there zre differences of
view concerning the degree of our preparation.

e fully respect the views of those delegations
which do not consider that we are adequately prepared.
My delegation, however, does not share thet view. In
our opinion, we have gone virtually as far as we can go,
short of zctually beginning the Conference itself. Ve
have said on otaer occasions that it is essential to take
into zecount the fact that not all the preparatoery work for
the Conference on the Law of the Sea has gone on in the 3Sea-—
bed Committee. e have heard just recently from the
representative of Chile, and earlier from the representative
of Algeria, concerning a recent conference, an extremely
important one, of Heads of State, during which some 65
Member States of the United Hations affirmed certain
principles that we have been discussing in our deliberations.
We have heard from other representatives of the forthcoming
diccussions in Nairobi, and we know of earlier such meetings.
e know of the discussions in the Camerocon, the Yacundé
Seminar; we know of the Santo Domingo Declaration. We
know the history of those discussions and the part they
have played in enabling us to formulate actual concepts
and principles in the Sea—bed Committee subsequent to thoze
regional and, also, broader meetings.

Against that background, it is very difficult to
give a definitive opinion, quite obvicusly, and opinions
will differ. But it is our view that we have gone as far as
it is possible to go in our preparations without actually
getting into the negotiating process which can ensue only
when all Member States are present. Indeed, it seems TO my
delegation that it is not only too much to expect but
improper to expect that we should go further in preparation,
short of the actual negotiating atmosphere and negotiating
forum when plenipotentiaries meet to decide on these issues.
T do not wish to dwell on this point, but it is worth noting
that, as other delegations have pointed out, we are not
talking about the International Law Commission, a group of
jurists working on essentially legal issues; nor has this
been a plenipotentiary conference addressing itself to the
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solution of particular problems. Je have becn o

preparatory Committee. It is cguite clear that we have not
produced complete solutions on any single ~issue. It is
egually true, however, as las been pointed out by a number

of spealers, particularly the representatives of Kenya and
Chile this afternoon, that we have identified the mejor
issues. A glance at the list of issues, I think, illustrates
this. e have rone further; we have enskbled delegations

in the fea-bed Committee and in our other United FHations
debates to think throupgh their positions on these issues and
express then, and exoress them sometimes singly and sometimes
as & croup. ut we are ne leonger in doubt as to our
respective positions on the major issues facing us. A glance
at the summary records of ocur debates in the First Committee,
or at the reports of the Sea-bed Committee itself, is
complete and adeacuste evidence of this. Ve have gone
further, howeverj we have produced alternative texts on those
issues that we have identified -~ and, although we have 1o
single text, to my knowledge, on any particular issue, -

we do have outlined before us 2 series of options. And
although it may be that no single one of those options is the
one that we shall ultimately select, it is none the less

true that we do have the options facing us, and frem that
point of view we are adequately prepared.

Going now to the next question, the degree of our
agreement, I think it is quite true that we are far from
agreement on many issues. But my delegation does not
consider that to be the same question at all as the degree of
our preparation. If we were to hold up the conference until
we were cempletely agreed on all issues, then of course we
would not need the Conference; we would need only to cpen the
treaty for signature. It is quite evident that we have a very
long and difficult negotiating process facing us. This does
not surprise my delegation, as we have always known that to be
the case. It was quite properly pointed out to us by the
representative of the Soviet Union that a number of important
jssues still require solution. HNevertheless, this was true
prior to the 1958 Conference, and none the less a very large
measure of agreement was reached at that Conference, whether or
not its results are still relevant, in the view of
delegations here today.
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In the view of my

delegation et lecst, we are talking about some of the most
fundamental principles upon which world order is today

If one can generalize on these questions — and it
ig always dungerous to do so = I think I would tend to agree
that the basic principles upon which world crder is founded
Stote sovereignty coupled witlhi freedom of the

. Other principles, of course, are enshrined in
the Charter of the United Nations, but with respect to the
law of the seaz it is those two principles that find

Tounded.

today are
high seas

expression.

That we are discussing, and have been discussing

for several vears now, 15 a way of achieving & reconciliation
of competing interests and conflicting interests — one that
would go too far neither in the direction of State soverelgnty
nor too far in the direction of unrestricted freedom of

the high

restriction on either.

concepts.

it great

S205.

I do not wish to go into the substantive Issues,
but I should like to point out that the concepts of the
common heritage of mankind and of the economic zone are
precisely an attempt to work out new approaches that
reflect neither the older concept of State sovereignty nor
the older concept of freedom of the high seas without any

In both cases we have radical new

Had the Sea-bed Committee achieved nothing else,
its having given birth to those two concepts would have done

credit.

-4«6




I wiisa to scy no more on tzat subject because I
think it is generclly cgreed tnat the needs of the
internstional cormunity concerning the Lovi of the Dez have
changed greatly, very cregtly, certvainly since the days
of Grotuls, but I would say even since the days of the 1958
and 1960 Conferences. Whersas at one time the law reilected
essentially commercial interests, anc perhaps military
interests and oiiwer connected interests, av & later stage
it began to reflect new interesis - essenticlly, the
interect of rccources - and in recent times it lhics begun
to reflect cnvironmentsl interssts. It dis one of our
preblens to reconcile those comp2ting interests.

The needs are aew, and the solutions must be new.
It is going to be difficult for some of us to work out ways
of solving these proklems, but the fact remzins that our
not yet being in agreement is not a reason for saying we
are noti prepared for the Conlference.

As to the nature of the taslk we must fulfil, T
think it is cuite clear that we cannot simply tinker away
with pre-existing conventions or principles. It alse seens
guite clear that we have had a very adequate ventilation
of the issues and of possikle approaches to these problems,
and the time has come when we must decide wiether we want to
zo on being 2 preparatory conference, which, in my personal
view, could go con indefinitely, or whether we wish to take the
results of our labours and try and work out conclusions and
solutions. That, indeed, is the problem that faces us now:
whether we are prepared to make that kind of decision.

In the view of my delegation, we are prepared to make that
Ikind of decision. The general trend of the debate makes

that clear. There are differences of views = we are aware of
that = but even those who think we are not adegquately
prepared have none the less expressed a willingness to
participate in a conference, although they themselves may
regard it as being essentially of a preparatory nature. In
the sense that the Chairman used the term, it is "preparatory"
up to the final moment. Perhaps the conference will bLe
preparatory. But in the view of my delegation it will be
something far more than that. It will be the actual nego-
tiating forum where we must work out solutions.

: Now, how do we go about it? What kind of procedures
do we devise? We have heard some differences of views on
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Lhnis cuestion also, I would scummsrize the visws of my
delegation Lriefly &s being wery cloce to tihwnse outlined

Ly previous speakers, particulsrliy the delepations of

Eenya and Chile. tie really must avoid the tyranny of the
majority or the power of veto of the minority. In my
delegation's view, tlhere are ways of doing this, and they lie
along the following lines: simple majority decisions in
cormittee but & two-thirds requirement in nlcnary.

un matters ol procedure, although we sheould try Tor the

aind of azreement we have slways attemnted in the sea-bed
Committee, we are not nersuzded there mest be Lhe some

rigids rules of procedure, and where we find on impacsse on
procedure, given ile experience of the ses-tcd Cormittee, in
which weeks have been lost in procedural difficulty, our
preference would e to go relatively quickly to the vote.

With respect to the means of decision on matters of
substance, we have a good deal of sympathy with the points of
view of those delegations that have stressed the need for
consensus. I tainl 1t is sufficiently well knowm that
Ganada considers that State practice is = legitimzte means of
developing international law, that we do not need to arrue
the case from tihe point of view of a particular State or &
particular group of States.

I noted that the representative of the Union of
Soviet Sorialist Republics pointed out that regional
agreements alone do not create international law, but
I find no discrepancy between his position and that of hir
colleague the representative of Poland, who has drawn to our
attention the important implications of the [isheries
Agreement just reached in the Baltic. Quite obviously, both
delegations would agree that regional agreements do have an
impact on the law and should have an impact., Similarly,
unilateral action, especially when acquiesced in by other
States, and followed by other States, is precisely one means
of developing the law and has always been one of the
traditionzl methods. It is called State practice. But,
leaving that aside, when we talk about multilateral solutions
we must be very careful concerning the interpretation we place
on the terms "consensus™. In the view of my delegation it
is quite proper and appropriate, and, indeed, highly
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desirable, %o work out the basisc of a gentleman's agreement
on this matter and, to use a well=known Cancdizn

expression, "Go to the vote il necesscry, but do not
nccessarily go to the vote." We would hope that by this
means voting would be a kind of last resort and that

every cffort would be made to accommodate the points of
views of any minority, since we all know that, whatever means
we may have chosen to develop the law, if we really wish
there to be certainty in the law we must try and get the
widest possitle acceptance. The only danger we nust

avoid, is, of course, undue insisterice upon certainty in

the law, which can turn into inflexibility of the law, and
obvicusly what is needed, if we are to fulfil the mandate we
are about to rive to the Conference, is flexibility. To

use one ol the Committee's well-worn phirases, "pragmatism
and flexibility".

Turning to the precise questions facing us, nmy
delegation would have been prepared to consider the
possibility of holding two conferences in 1974, but
there seems to be a wide-spread trend towards a single
conference, and that indeed is our own preference, given the
heavy demand the Conference will place on us all. For
tliat reason we would favour a single session next year of
some & to 12 weeks' duration. We shall probably need 12
weeks, thourh most of us would much prefer £ to 10 weeks.
If we need 12 weeks, we should give some thought to the
possibility of obtaining 12 weeks. But there seems to be 2
general agreement firming up around the figure of 10 weeke,
and that is the point of view of my delegation.

I would think that, taking into account the
views we have heard expressed so well by our colleague
from Chile, and bearing in mind that it will not now
be possible to proceed to Santiago, we mst give careful
consideration to the availability of alternative sites,
including, of course, Geneva and New York, and in
my own delegation's view we would be well advised to consider
also the possibility of going to Austria if we are invited
by the Austrian Government, and perhaps it would be useful
for all liember States to hear - if it is considered
appropriate by the Austrian delegation - just what possibilities
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are open Lo us, what periods of tirne might be open to us
during which we might make use of the excellent fecilities
which, a2s T can perscnally attest, are thewe in Vienna
woiting for us.

#ith respect to our meeting later this session,
my delegation zhares the general view thet we should try
and compress it into a two-week peried and not split it
up, although we should not object to having & bezinning
period of a few meetings with a break to give us time for
consultations, ond then some more meetings with another
break to give us time for consultotions, provided the whole
period did not extend beyond something like two weeks.

Tt may well be that we will not need to tax the
facilities of the United ilstions as much as appears to be
the case because, judging by our experience in the past, we
will certainly need time between meetings tc try and
negotiate agrecments on some of the procedural issues facing
us.

T should like to turn now from those aquestions,
lecving aside for the moment the very important question
of the invitation we might extend until we reach that point
in our debate when we are discussing that particular issue,
and simply say one or two words about the possible
consequences of delaying our decision.

Teking into account the views we have expressed
on the state of our preparation, my delegation would far
prefer to take the risk of a conference which was not
successful during its first attempt, bearing in mind in any
event that we have always foreseen the likelihood of, and the
need for, a second session, than the risks which might be
attendant on putting off the whole thing for another year or
more. To our mind it is unthinkable to do so.

Yle are fearful of the scramble which could occur, and
which is coming closer to us every day, in the area of the sea-
bed which is still beyond national jurisdiction but may not
be if we do not attempt to settle that gquestion as
quickly as possible. '
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we are worried about further disputes concerning
[isheries resources even raising delicate questions of
boundaries in some caces, and we fear more fhan that the
general uncertainty of the law wihich characterizes the
period in which we are now living. “Je Lave had enough,
in my view and in the wview of my delegation, of
discussion of these questions. The time has come to start
settling thernl.

Finally, as to the kind of directions in which we
should move, it iz the view of my delegation, which we
have mode knewn on a number of occasions before now and
which I will merely summarize, that the time has come to Lry
tc ochieve a balance of those concepts reflected in what we
might call the traditional law, of competing rights, with
the concept of correspconding duties which, in the view of my
delegation, must be reflected in the new law. Clearly,
what we are embarked upon is much more of a progressive
development than a codificatien.

For all those reasons, my delegation strongly supports
the holding of a substantive session as soon as possible.
ind if I may make one concluding comment, T would hope that
we can get to the drafting of the resolution as
quickly as possible, through the consultative machinery if
that is the best way of doing it, but one way or the other;
because at the end of the day today we shall presumably be
very close to the last minute if we wish to have a settle-
ment of this problem by Monday. ]
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