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Issues and Prospects

Grotius and the New Law™

J. Alan Beeslev, O.C.,, Q.C.
Head of Canadian Delegation, Ambassador to the Law of the Sea
Conference and Chair of Conference Drafting Committee (1967—1983)

Elisabeth and [ were friends and colleagues for 35 vears, From the earlv davs
of the United Nations Law of the Sea Conference and later during a series
of Pacem in Maribus Conferences. Elisabeth plaved a unique role blending
wlealisim, perseverance, and commitment, reflected i a continuum of con-
crete proposals and related negotiations. No one who came to know Elisa-
beth was unaffected by her. I also had the good fortune to go skiing with
her in Switzerland and recall the occasion as one characterized as much by
baughier and good fellowship as athletic skill, [will miss Elisabeth and her
approach w life, both professionally and personallv.

INTRODUCTION

We have been privileged to hear three stimulating speeches, anv one of
which s a tough act 1o follow, especially in the presence of Ambassador
Satva Nancan, a friend and colleague for many years, Who would envw me,
speaking atter Minister Brian Tobin and Premicr Clvde Wells, two of Cana-
da's foremost orators? Fortunately, my role is a modest one, which is simply
to set the stage for our discussions of the law of the sea. In so doing, 1 shall
trv to he mindful of the inscription on a plaque given to me by Leonard
Legault when he thought [ was retiving, which reads: "Old lawvers never die;
thew simply lose their appeal.”

The Thesis

It is my thesis that, firstly, the international community has entered a transi-
tional period in the history of the law of the sea. We are witnessing the close

*Eprrors’ Norve.—This paper was presented at the Memorial Lnwversiov of
Newfoundland Colloguium on the Oceans on the occasion af the 3th Anniversarn
of the United Nations. 17 November 1993, 5t John's, Newfoundland, Canada,

22004 by the University of Chicago. All rights reserved.
e FVorrlook 13: 95-1106
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of & major law-making process, and the beginning of one of consolidation,
implementation. and enforcement, How we act, and when we act, will most
cerrainly determine the fate of the world's oceans and their living resources.
second, we seem linally to have reached a turning point, and must now
decide whether we shall continue to pursue a competitive rights-based ap-
proach, or whether we move bevond these primitive concepts and begin to
accept the responsibilities that go hand-in-hand with rights in any viable
svstemn of law, One wearies of hearing that we must fill real or imagined
lacunae i the law. While the taw-making process is continuous, what we
need most is not more law, but more respect for the law, Unenforced law
undermines the Rule of Law itself. Third, we must further develop the
sclentific and institutional basis for an Ecosystem Assessment and Manage-
ment regime that is vital to sustainable fisheries, That process, already be-
Zun, must be maintained and accelerated.! Such basic shifts in thinking are
ditficult to achieve, but they can be encouraged and developed on such
accasions as this very Collogquium.

Lhestions For Consideration

Thus the first question I would like o pose is, has the system of international
faw of the sea failed us, or have we failed the svitem: Has the law been
inadequate, or have we, in the wav we have applied it?

I propose to illustrate the relevance of these questions by referring to
arery recent document, comprising a checklist of action required by Swates
prrsuant to the Fisheries and Environmental provisions of the 1982 United
Nations Convention of the Law of the Sea. It is presented in the form of an
annoctated Chart, entitled “Conservation aned Management of the Marine
Ervironment” and was prepared by Professors Douglas M. Johnston and
Phillip M. Saunders, under the auspices of the World Conservation Union
NI T had the honour of distributing this document ar the Ceremonies
in Kingston, jamaica. celebrating the coming inw force of the Convention,
on 16 November 1994, It was received with great interesr, and clearly made
an impact on the participants.’

L LA Kimball and D. M. Johnston, The Laav af e Sea: Prionfies and R sfensibifi-
fies ii Laplewenting the Convention (Gland. Switzerland: TUCN, 19930 Par I

= Ufficial Records to the Thind Unized Nations Conference on the Law of the
Sea Val, XVIL UN Document ASCONFH2122. New York: United Nations, 1934,
2L AL fehmston and B M. Saunders, Conserzation and Management of the Marine Fani-
Satnend: Reguieedd Sowdtintives aul fesporsibilitien under the 1982 0N Convention o the
Laiw of the Sear, {Gland, Switzerland: The World Conservation Union and Commission
o Environmental Law, 1995)

o Emimors’ NoTeE.—The following text needs to take inta consideration that:
(1) Canada’s Oceans Act was enacied in 1996 and came inte foree in 1997, and {2




i) Grotius and the New Lasw

[ wonder how many of us here today would raise our hands if we were
asked which of us has analysed that document and compared it to Canada’s
existing and proposed legislation, including the new Canada Oceans Act®’
Has anvone proposed that the checklist be updated so as to embody the
requirements of the August 3, 1995 Draft Agreement for the implementa-
tion of the provisions of the 1982 UN Convention relating to straddling and
highly migratory hsh stocks®” Is legislation already being drafted by Cana-
dian officials to implement the 1995 Agreementi? If so, are we all in accord
as to which of the provisions of the 1995 Agreement are directed towards
the more effective implementation and enforcement of the 1932 Conven-
tion and which ones embody new law? Is everyone agreed on whether non-
parties to the 1982 Convention are entitled to ratify or accede 1o the 1995
Agreement? Are both treaties included within the “The New International
Law of Fisheries” which is to be the focus of our discussions? Can we seriously
discuss the new law without addressing these issues? I hope these questions
will be addressed and discussed seriously.

To facilitate our deliberations, I must revisit the past briefly, and pro-
pose to divide my comments as follows:

(i) Grotius as the High Priest 1608-1967

{ii) Grotius Defrocked: 1967-1982
{iii} Grotius, Selden, and the Ecology: 108214904
{iv) Grotus and the Pirates: 1994-1995

GROTIUS AS THE HIGH PRIEST: 16081967

Presumably, evervone knows that Hugo Grotius is commonly regarded as
the father of international law. Every law student and every old sea dog 15
aware of the victory by Grotius over Selden in their classic dispute over the
basic concepts on which the law of the sea should be founded. Selden argued
persuasively for extended coastal jurisdiction in his treatise Mare Clausum,”
and Grotius argued maore persuasively in his Mare Liberum tor freedom of

that Canada became a party to the United Natdons Fish Stocks Agreement in 1999,
and the Agreement came into force in December 2001,

4. Oceans Act, S.C. 1996, ¢. 31, assented to on 18 December 1996, in force 31
January 1997 pursuant 1o section 109 and as fixed hy the Governor in Council.

5. Agreement for the Implemeniation of the Provisions of the United Nations
Convention nn the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Suaddling Fish Stocks and Highly Migratory Fish Stocks. A/
CONF.164737 (8 September 1995}, entered into force 11 December 2001, hoop:
www.iin.org/ depts los/

6. ]. Selden, Of the Dominion; or, Chonership of the Sea (New York: Arno. 1972).
Translation of Mare Clausum, Reprint of the 1652 ed,
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the high seas, except for a narrow territorial sea” Grotius was so successful
that his teachings went unchallenged for over 350 years; that is o say, from
1608, the date of Mare Clousum, Lo 1958, the date of the first UN Law of the
Sea Conference.

As pointed out by Jan Schneiderin her provocative article in the Virginia
Jowrnal of International Law, “Grotius’ views were the commonly accepted the-
orv and practice for hundreds of years, even as late as the First and Secomd
Ul N. Conferences on the Law of the Sea in 1958 and 1960.™ She points out
that: “As far as the maritime waters and their resources were concerned,
Crotius continued to reign supreme at UNCLOS 1 on the Convention on
the High Seas, the Convention on the Territarial Sea and the Contiguous
7one, and the Convention on Fishing and Conservation of the Living Re-
sources of the High Seas.™ It is for these very reasons, of course, as I can
attest personally, that Canada has never ratified these Conventions. Some-
what unkindly, Jan Schneider goes on to comment: “Although UNCLOS II
dealt solely and explicitly with the question of the limits of territorial
waters, its participants were unable to reach an agreement on even a small
extension. the majority refusing to accept anything wider than the tradi-
fonal three-mile territorial sea and welve-mile contiguous zone.™

Jan Schneider does concede thar “§elden's ideas, nevertheless, made
some inroads on historv in the Convention on the Continental Shelf, which
did allow coastal State assertion of sovereignty to a depth of 200 metres or,
beyond that limit, to where the depth of the superjacent watcrs admits of
the exploitation of the natural resources of the said areas.™' Once again, [
can attest personally that it was precisely because of such considerations, of
particular interest to the area where this Conference is being held, that Can-
da ratified the 1958 Geneva Continental Shelf Convention, on 6 February
1970, ac a time when such extensive coastal claims were already being
strongly opposed by the champions of the commeon heritage of mankind.
[t should be added, in a spirit of objectivity, that certain provisions from the
1958 Conventions were later incorporated, on a highly selective basis, into
the 1982 UN Law of the Sea Convention, in those cases where the disciples
of Grotius had won over the followers of Selden.

7. H. Grotius, Mare Liberum: sive, De iure quod Butauis competi! ad Indicana commet-
cin dissertatio (New York: Carnegie Endowment for International Peace, 1952},

8. ]. Schneider, “Something old, something new: some thoughts on Grotius
and the marine environment,” Virginia fowrmal af fnternationel Law 18, no. 11977~
TH): 14764, 14950

9. Ibid., p. 150,; For 1958 Geneva Conventions, see (ficial Records of the United
Nations Conference om the Law of the Sea, vols, [ 1o VIL United Nations publicadon.
Sales Moo 55, V.4, vols. T o VIIL
10, Schneider (n. 8 above), p. 150,

11, Thid.




12 Cirotines and the New Law
Questions For Consideration

If we are to draw any lessons from this brief revisiting of the past, the first,
I suggest, is the incredible continuity of thinking concerning the basic con-
cepts and the fundamental choices reflected in the history of the law of the
sea. [ is clearly a history of competing nights. Should we follow Grotius, or
Selden, or chart a new course, drawing on the lessons of each? A secondary
but very concrete point is that Canada must eventually decide becveen the
1958 UN Convention on the Continental Shelf and the 1982 UN Conven-
tion on the Law of the Sea, Part VI of which spells out in precisc, albeit
complex, terms the extensive claims accorded to countries such as Canada,
An underlying question being asked, which takes us from the past not only
to the present but the future is should Canada continue to assert the rights
accorded w coastal States under the 1982 Convention, while not becoming
a party to the Convention? I hope there will be some discussion on these
points, and [ would encourage a little creative tension.

Pressures For Change

It is necessary to turn now from the modest attempts 1o modify the Law of
the Sea in 1960 to the radical, almost revolutionary restructuring of the law
reflected in the eventual 1982 UN Convention. How did we get from there
tor here—and bevond? It didn’t just happen. The developments of which |
speak reflected deeply divergent views of what the law should be. and even
of what the law already was. [t was clear to some of us, even in the mid-1960s,
that the waditional concept of the freedom of the seas according to Grotius
was no longer viable. Neither, however, was the wholly opposite approach
argued by Selden of unchecked coastal jurisdiction. Accommodations be-
tween the o competing doctrines seemed 1o be essentiul. However, the
system still in place at that time was that of Grodus. It was necessary, it we
were to change the law. to unfrock Grotius, a shocking act wo which I plead
gutlty. The doctrine of Grotius reflected a functional approach, valid for its
time, and it was a very long time, Clearly, however, it no longer sutficed.
Serious and widespread pressures for change began to develop. The com-
mentary by Lee A, Kimball contained in the 1995 IUCN publication, “The
Law of the Sea: Prioritics and Responsibilities in Implementing the Conven-
tion” provides an objective analysis of the pressures for changes in the Jaw.
written from the point of view of disinterested NGOs.™

It is not difficult w summarize the state of the law of the sea by 1967,
when the first steps were taken which led to the launch of the Third Law
of the Sea Conference. Put simply, the law was in a state of chaos due 1o

12, Kimball {n. 1 above),
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fssues and Prospects 103

the inability of the 1958 and 1960 Law of the Sea Conferences to adjust o
the demands for change in the traditional law of the sea.

It is not necessary to recount the series of claims and counter claims
that arose between the Second and Third Law of the Sea Conferences, Fish-
eries and boundaries disputes broke out between developed States, and
newly independent countries began to challenge the surictures of the past,
which they had had no hand in developing. The advent of new technology,
particularly factory trawlers and supertankers, began to drive this process.
The law of the sea was approaching anarchy, and it was ripe for change. If
we recall the long-winded joke about which profession is truly the oldest, it
will be noted that the engineer indignantly defended his profession’s claim
by saving, “Before the creation of the world, clearly an engincering feat,
there was only chaos,” whereupon the lawyer allegedly replied, "And who
do vou think created the chaos:”

It is not widely known that in the early 1960s, Canada and the United
Kingdom tried together to develop a Law of the Sea Convention, outside
the United Nations, based on the failed proposals of the second conlerence,
nor that their efforts were abandoned only when the United States of
America refused to support the initiative, after giving lengthy consideration
to the resulis of their joint representations to many countries,”’

The New Law of the 5ea

It is more widely known that in 1967 two new and seemingly unrelated diplo-
matic initiatives were launched, each of which was supported by the United
States. The fArst and most well-known initdative was the famous 3-hour
speech in the United Nations by Ambassador Anid Pardo of Malia, in No-
vember 1967, in which he proclaimed the concept of the common heritage
of mankind to be applicable to the seabed and ocean floor bevond national
jurisdiction.’ Ever atterwards, all continental shelf claims, indeed, all coastal
claims to jurisdiction beyond the territorial sca, including fishing zones,
were regarded, or at least portraved, as examples of unbridled greed, en-
croaching upon the common heritage. It was during this same period that
the United States and the USSR jointy proposed, outside the United Na-
tions. in a series of coordinated demarches a regime for a territorial sea
extending to a maximum of 12 M, coupled with freedom of navigation

13, Author's personal confidential experience, No documentation.

L4, Arvid Pardo, “Examinadon of the Question of the Beservation Exclusively
firr Peacelul Purposes of the Seabed and the Cheean Flaor, and the Subsoil thereaf,
underlving the High Sea Bevond the Limits of Present National Jurisdiction, and
the Use of their Resources in the Interest of Mankind.” (Agenda item presenred 1o
Elh_l’_ First Commitree of the 22ne Unired Nations General Assembly, 1 November

9671,




In4 Crotins and the New Law

through a high seas corridor in international straits. A third element pro-
posed to the two superpowers by Canada and some other States demanded
preferential coastal fishing rights in the adjacent high seas. The joint two-
power proposal was later amended to include a fourth element, binding
adjudication of disputes on fisheries, a first for the USSR,

These parallel initiatives eventually met and coalesced, on 17 December
1970, in a UN Resolution convening the Third United Nations Law of the
Sea Conference.”” By then it was clear, in the UN Sea-Bed Comumittee, cre-
ated in 1967, that the two initiatives had ome element in common—
resistanice to extensions of jurisdiction by coastal States. The disciples of
Grotius were at it again. Because this approach did not reflect Canada's
interests, the Canadian delegation played an exwemely active role in the
negotiations leading to the decision to convene a Third UN Law of the Sea
Conference. | had the privilege of chairing those negotiations and subse-
quently intraducing into the Umited Nations the draft resolution emerging
from them, on which the decision to hold the Third Conference was bhased.”
This decision reflected the Canadian view that a conference limited to the
three issues of the territorial sea, passage through straits, and coastal fishing
rights, the so-called "manageable package,” favoured by the superpowers,
would never succeed, and that the agenda must be comprehensive and deal
with the whole range of issues left unresolved or resolved imperfectly by the
past two UN Conferences. Thus Resolution 2750 (XXV) decided on an
agenda including the regime and international machinery for the seabed
resources beyond national jurisdiction; a definition of the international
area; the regime of the high seas; the continental shelf; fishing and conserva-
tion of the living resources of the high seas, including the preferential rights
of coastal States; the preservation of the marine environment, and the pre-
vendon of polludon; and the regime for scientific research as well as the
three issues proposed by the superpowers.”

Shortly after the introduction of the resolution proposing the conven-
ing of the Third Law of the Sea Conference, I had the privi lege of introduc-
ing into the General Assembly, on behalf of all the sponsaors of the resolu-
tion, a series of procedural “understandings,” including the “package deal”
on which the Conference negotiations thereafter were based.™

15. UN Resolution 2750 {XXV), 17 December 1970, Reservation exclusively
for peaceful purposes of the sea-bed and the ocean floar, and the subsoil thereof,
underlying the high seas beyond the limits of present natonal jurisdiction and wse
of their resources in the interests of mankind, and convening of a conference on
the law of the sea. D. |, Djonovich, ed., [nited Mations Resolutions: Series I, Geneval
Assembdy v. XTI 1970=71 (New York: Oceana Publications, 1975), p. 241-43,

16, Thid.

17. Ibid,

18 LN Resoluton 2749 (X304, 17 December 1970, Declaration of Principles
Governing the Sea-Bed and the Ocean Floor, and the Subsoil Thereof, bevond the
Limirs of National Jurisdiction. D. J. Djonovich, ed., United Nations Resolulions: Serres
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GROTIUS DEFROCKED: 1967-1952

Positions diverged sharply on every issue. It had to be demonstrated why
the law of the sea required a radical restructuring—a basic law reform pro-
ress, rather than a tinkering with the law, as in 1958 and 1960. We set out
tor debunk the mystique surrounding the two absolutist concepts on which
the law of the sea had been founded—the sovereignty of States and the
frecdom of the high seas.

I am accused of defrocking Grotius, because I was the first to quote in
the United Nations the following excerpt from his famous 1608 weatise
Mare Liberum,

Most things become exhausted with promiscuous use. This is not the
case with the sea. It can be exhausted neither by fishing nor by naviga-
tion, that is to sav in the two ways in which it can be used.™

Yes, I did sav it, and was the first to do so. However, T defended Grotius for
not having been able to foresee the days of factory trawlers and supertankers,
nor that the freedom of the high seas would be wanstormed into the right
to overfish and a license to pollute. I characterized the traditional concept
of the freedom of the high seas as a doctrine tailored to the needs of sail-
ing ships and global empires, but increasingly irrelevant to the needs of the
20th centurv. I deliberately attacked sacred cows, and was occasionally
sored. Nonetheless, [ described flag State jurisdiction as roving sovercignry,
and derided as ludicrous a system of law that entitled a State to sink a pollut—
ing ship but not to direct it into safe shipping lanes.

We described the Torrey Canyon incident as marking the turning point
from “Britannia Rules the Waves” to “Britannia Waives the Rules.” We de-
fended Canada's unilateral action on ﬁshing rones, the 12 M territorial sea,
and the Arctic Waters Pollution Prevention Act as legitimate examples of
action directed towards developing customary international law by State
practice, just as the territorial sea itself and the straight baseline system from
which it may he measured had been created.™ We cited the Truman Procla-
mation™ and the Aleutian Exclusion Zone for nuclear testing as prece-
dents. | personallv returned protest notes from allies presenting identical

1, Resolutions Adopted by the General Assembly, vol. XITT 1970-1971 (New York: Oceana
Publications, 1975, p. 240,

19, Grotus (n. 7 above).

200 Arctic Waters Pollution Prevention Act. RS, 1985, ¢. A-12, hope/ Slaws, jus-
teegoca/en/A-12 rext.html

21. Policy of the United States with Respect 1o Coastal Fisheries in Certain
Areas of the H!j.‘h Seas, Truman Proclamation on Conservadon, Presidential Pro-
clamation No. 2668 (28 September  1845),  hitp://www. oceanlaw.net rexes
truman.hitm.
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notes, It was a very wearing period, stressful, nisky, but stimulating, and cre-
ative, as the law began to change. At dmes it was fun, but never a laughing
matter. The Latin American States expressed gratification that we were char-
acterizing them as pioneers rather than outlaws. We questioned why flag
State jurisdiction mysteriously disappeared as an oil tanker sank, leaving only
an oil slick devoid of any flag State responsibility for the damage. We cited
this as a classic example of the need for rights and responsibilities to go
hand-in-hand. For the first time, recently independent countries from Asia,
Africa and the Pacific began calling into question the legal rules they had
no part in developing. Questions were asked about the morality as well as
the legality of such rules.

In the midst of this controversy, I was elected to the Chairmanship of
the Drafting Committee of the Conference, and thus became a member of
the Collegium, the Conference decision-making group. The job also en-
tailed the arduous task of overseeing the processing and acceptance of over
7000 drafting changes to the Convention, aimed at transforming political,
economic and legal principles into legal rules.

This rather unusual diplomacy was not merely confrontational; it was
coupled with serious negodations seeking functional accommodations. It
was part of a deliberate policy, combining unilateral, bilateral and muldlat-
eral negotiations directed towards the attainment of clear policy objectives.
As part of that process, there was a very active public programme of speak-
ing engagements, participation in seminars, articles in learned journals, ap-
pearances on TV and radio programmes, liaison with academics and parlia-
mentarians, and even visits to Washington to meet with U.S. Congressmen.
There was also active collaboration in the development of two films, the CBC
documentary “Who Owns the Sea,” and the Newfoundland government film
“Norma and Gladys.” This demanding and complex process was consciously
aimed at changing people’s thinking. It was recognized that individual deci-
sion makers, not abstract entities called States, had to be persuaded that the
principles they had learned in school and university had become outmoded.
This was a very difficult task, for whole generations of statesmen, diplomats,
scholars, jurists, bureaucrats, and even news people had teethed and grown
up with the conviction thar freedom of the high seas was tantamount to
being the 11th Commandment. Rightly or wrongly, shock treatment was
chasen as the means of forcing people to rethink their instinctive attitudes.
I recall vividly a conference at Ditchley House, one of the stately homes of
England available for special meetings, which the then Minister for North-
ern Affairs, Jean Chrétien, and I attended together, to discuss Canada’s Arc-
tic Waters Pollution Prevention Act. We expected to be given a chilly recep-
fion, and we were. The Arctic was warm by comparison. Nevertheless, we
survived and gave as good as we got.

We never attacked traditional concepts without proposing “functional”
accommodations of interests. We called for acceptance of the notion of “cus-

fe
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todianship” or “stewardship.” We suggested the legal device of "delegation
of powers” to coastal States, to make clear that they were not God-given.
Oine British wit wrote a poem, reading in part: “Our rights are too measly,
according to Beesley; through delegation of powers, it all will be ours.” 1
found that unkind.

GROTIUS, SELDEN AND THE ECOLOGY: 1932-1994

It will be noted that if Noah was the first to be concerned with biological
diversity, and Jonah the first real marine biologist with insider information,
then Grotius might at least be regarded as the first ecologist for his doctrine
linking uses of the sea to sustainability. It would be wrong, however, to dis-
count Selden as a mere exponent of overfishing and pollution. Selden at
least attempted to take into account as relevant the nature of the resources
the law could claim in asserting “there remains not either in the nature of
the sea itself. nor in the Law of either Divine, Natural, or of Nations, any
thing which may so oppose private Dominion thereof, that it cannot be ad-
mitted by every kind of law.”™ On the other side of the debate, Grotius con-
ceded that in the case of fish in small, enclosed water, “the question is by
no means settled how long these may be said to belong to no one.”™ Neither
of these great legal gurus was quite as arbitrary as his followers, as is often
the case.

It was clear to those of us charged with the negotiations that there
were no doctrinal guidelines or traditional approaches on which we could
rely. S0 we developed new legal concepts, such as the exclusive economic
zone, going well beyond the territorial sea but stopping well short of sover-
eignty, limiting coastal jurisdiction to resources, marine pollution, and sci-
entific research. Equally novel legal regimes and mechanisms were devised
to reflect the concept of the common heritage. One whole part of the
Convention (Part XII) consists of an “Umbrella Treaty” on the Frotection
and Preservation of the Marine Environment.* Even the regime devised for
passage through international straits awed more to Grotius than Selden.
(The term “transit passage” is actually attributed to a member of the Cana-
dian delegation.)

During the lengthy period of the law of the sea negotiations, there were
strongly divergent views amongst States, ranging from claims to a 200-M ter-
ritorial sea to a flat rejection of any claims beyond 3 M. There was, at least,
general acceptance of the need to develop the law, and not merely codify

22, Selden (n. 6 above), p. 4, author's Preface,
23, H. Grotius, The Low of War and Pence {Indianapolis: Bobbs-Mermill, ¢ 1923),
p. 296,

24, See Part X1, UNCLOS (n. 2 above), Articles 192-237.
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it, as it hecame apparent that the attempts to contain coastal claims were
not succeeding.

It is not inappropriate to be critcal of the results of the Conference.
It is foolish, however, to ignore the realities of the negotiations. On every
issue, and Canada was necessarily involved in most, there was an often
lengthy and always arduous negotiation herween competing interest groups.
Canada had much to do with the creation of some key interest groups, such
as the coastal group, the marine pollution group, the contnental shelf “mar-
gineers” group, the “equidistance” boundaries group, the nickel production
ceiling group, et cetera, always formed through informal working lun-
cheons, later carried on with shirt sleeves and sandwiches. Such groups were
needed to draw the lines of disagrecment and launch negotiations to re-
solve them,

There was fierce resistance by powerful maritime States to the 12-M
lerritorial sea because of its potential impact on international straits, and
even broader opposition to the 200-M economic zone; the continental shelf
claims of Canada and its allies beyond 200 M were rejected by the land-
locked States and even coastal States supporters of the 200-M ECOTMmiC
zone who had no physical shelf beyond that limit; important high seas fish-
ing States flatly rejected new fisheries rules relating to straddling stocks and
anadromous species, and some also opposed the 200-M fishing zones.
Coastal States clashed over boundary delimitation rules.

It is sometimes forgotten today that the Conference had agreed to reach
all decisions by consensus, and that all issues were o be treated as interre-
lated. Accommodations had to be hammered out—and were—on each of
these issues, within various formal or informal groups established for the
particular purposes, and the results had to be woven together into an inte-
grated whole, in accordance with the “package deal” concept. Then the re-
sults had to be processed through the Drafting Committee, to translate them
into legally binding language. It should not be forgoten, either, that it was
the very State which had most vigorously insisted on decisions by consensus
which demanded a vote in the closing hours of the Conference, a develop-
ment which shocked delegations from around the world. Ironically, the
issue chosen by President Reagan o bury the Convention, unsuccessfully as
it urned out, was the mining system proposed for the deep ocean seabed
by Dr. Kissinger, which had been accepred by the Conference and included
in the Convention after many months of painful negotiations.

What is the relevance of these references to the 1982 Convention? It
is, | sumgest, that there is in existence a vast body of law comprising a comprc-
hensive Constitution of the Oceans, which has not yet been implemented.”

95, Editors’ Note.—Specific provisions of UNCLOS may be said to have been
implemented in Canada via, inter alia, the Oceans Act (n. 4 above} and the ocean
disposal provisions of the Canadian Environmental Protection Act, C-15.31 (1999).
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The Convention only came into force on 16 Novemnber 1994, The guestion
might well be asked whether the fisheries disputes of the past decade would
have dragged on if the Convention had been in force, and the binding dis-
pute settlement mechanisms had been utilized. It is not an easy question
to answer, To ask this question is not to disparage the achievements reflec-
ted in the Agreement on the Implementation of the Provisions of the 1932
Convention Relating to Straddling and Highly Migratory Fish Stocks. In-
deed, I chaired the first international gathering of experts, intended as a
preparatory meeting lcading to a UN Conference. That meeting of experts
was held here in St. John's at the Marine Institute in September 1990, Am-
hassador Nandan was present at that meeting. There was no disagreement
as to our common objective, [t was just such an Agreement as was achieved
this summer in New York under the skilful guidance of Ambassador Nandan,
although only the most optimistic amongst us would have predicted the mea-
sure of success achieved.

Before considering the 1995 Agreement, it is worthwhile to examine
the legal regime established by the 1982 Convention, if only to ensure that
we don’t throw out the baby with the bath water. There are two other
important reasons for considering the legal regime on fisheries established
by the Convention. Firsdy, it represents existing law, and may for some time
to come, pending entry into force of the 1995 Agreement. Second, it pro-
vides the only legal basis for judging the legality of the actions by Spain, the
European Union, and Canada,

The Fisheries Regime of the 19582 UN Convenuon

Let us begin by considering how that Convention is regarded by knowledge-
able experts, as follows, from Our Commaon Frture, World Commivsion on Enuvi-
ronment and Development:

The United Nations Convention on the Law of the Sea was the most
ambitious attempt ever to provide an internationally agreed regime for
the management of the oceans. The resulting Convention represents
a major step towards an integrated management regime for the oceans.
Indeed, the most significant initial action that nations can take in the
interests of the oceans’ threatened life support system is to ratify the
Law of the Sea Convention.™

Let us think about that statement, not merely in terms of what the interna-
tional community ought o have done, but in terms of the consequences of

2. G. R Brundiland, World Commission on Enpvironment and Development,
Chur Commen Future (Oxford: Oxford University Press, 1987).
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not having taken such action, Let us be more up-to-date, which requires that
we rcite the results of the Rio Conference from Agenda 21, Chapter 17:

International law, as reflected in the provisions of the UN Convention
of the Law of the Sea, referred to in this chapter of Agenda 21, sets
forth rights and obligadons of states and provides the international basis
upon which to pursue the protection and sustainable development of
the marine and coastal environment and its resources. This requires
new approaches to marine and coastal management and development,
at the national, subregional, regional and global levels, approaches that
are integrated in content, and are precautionary and anticipatory in
ambit.”

Surely that conclusion gives us guidance for our discussions.

A more recent appraisal of the nature and significance of the Conven-
tion was provided by the UN Secretary General at the Kingston ceremonies
as "one of the greatest achievements of this century,” because it comprises
a colnprehenrsive constitution of the oceans; established rights and duties
going hand-in-hand under the rule of law, the themes swressed by the Cana-
dian delegation throughout the Conference; made a major contribution to-
ward prevention and resolution of conflic and, of special relevance to this
Colloquium, promoted peace, security, and sustainable development, Oth-
ers described it as a “high-water mark” in the progressive development and
codification of international law.

[f we have such a remarkable legal basis for oceans management, why
are we meeting here? A part of the answer can be drawn from the fourth
and ffth Preambles to the 1995 UN Agreement on Straddling and Highly
Migratory Fish Stocks, which read as follows:

Calling for more effective enforcement by flag siates, port states and
coastal states of conservation and management Measures adopied for
such stocks; Seeking to address in pm‘ﬂculm‘ the problems identified in
Agenda 21, Chapter 17, Programmc 6, adopted by the United Nations
Conference on Environment and Development, namely that the man-
agement of high seas fisheries is inadequate in many areas and that
come resources are over-utilized; noting that there are problems of un-
regulated fishing, aver-capitalization, excessive fleet size, vessel reflag-
ging to escape controls, insufficiently selective cooperation between
states.™

97. Chaprer 17 of Agenda 21. “Protection of the aceans, all kinds of scas, in-
cluding enclosed and semienclosed seas, and coastal areas and the protection, ratic-
nal use and development of their living resources,” http;_.-"_.f'wv.w.un.urg,r“usa;'ﬁust-
dev/agenda2lchapterl7.him.

98, United Nations Fish Stocks Agreement i{n. b above), Preamble.
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There we have quite a catalogue of problems. Some appear o be in the
process of resolution, some not. There 1s much to sink our tecth into in the
hours ahead. Let us consider each of these issues, some of which are very
controversial, during our panel discussions.

THE “DUTY TQ COOPERATE” MYTHOLOGY

If ane were to sum up the fisheries conservation law that emerged from the
Conference, it would be impossible to atribute the results to Grotus or
Selden. or, indeed, anvone but the negotiators. What were the results? Well,
contrary to various recent statements, the 1982 Law of the Sea Convention
did not merely impose “a general duty to cooperate™ . . far from it. Article
£3(2) on sraddling stocks imposes a legal obligaton on States in providing
that States “shall seek, either direcdy or through appropriate subregional or
regional organizations, to agree upon the measures necessary for the con-
cervation of these stocks.” This same language is retained in Article 7(1) (a)
of the 1995 UN Agreement.” Article 300 of the 1982 Convention imposes
the legal obligation that “States shall fulfil in good faith the obligations
assumed under this Convention,” not ought to fulfil, or have a mere duty
of best efforts to fulfil.” Exactly the same language is found in Article 3¢ of
the 1995 Agreement.™ Article 300 of the 1982 Convention also stipulates asa
legral obligation that “states shall exercise the rights, jurisdiction and freedoms
recognized in this Convention in a manner which would not constitute an
abuse of right.™ The same language is used in Artiele T{1i(a) of the 1995
Agreement, except for the deletion of the words “jurisdiction” and “free-
doms.™ Nowhere does either instrument suggest that merely to join the
appropriate regional organization is to discharge these significant legal
obligations.

Where then does one find this mere “duty to cooperate™ Article 118
of the 1082 Convention clearly—not vaguely, or ambiguously—imposes the
legral obligaton that “States shall cooperate with each other in the conserva-
tion and management of living resources of the high seas.™ This is not
hortatory language. It lays down a legally binding obligation. Article 118
goes on 1o provide that

States whose nationals exploit identical living resources in the same
area, shafl enter into negotiations with a view to taking the measures

29 United Natinns Fish Stocks Agreement (n. 5 above}.

30, UNCLOS (n. 2 above), Acticle 300,

41, United Nations Fish Stocks Agreement (n. 5 above).

32, UNCLOS in. 2 above), Article 300.

33. United Nations Fish Stocks Agreement (n. 5 above], Article7{1]{a}.
34. UNCLOS (n. 2 above), Article 118
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necessary for the conservation of living resources concerned. They shall,
as appropriate, cooperate to establish subregional or regional fisheries
ta this end. (Emphasis added)™

These are clear legal obligations, going well beyond a mere duty to cooper-
ate. As in the case of Article 63(2) of the 1982 Convention, it is impossible
to argue that a State fulfills in good faith the obligations assumed under the
Convention merely by joining a regional organization. The purpose of the
obligation to enter into negotiations is clear cut, namely, “with a view o
taking the measures necessary for the conservation of the living resources con-
cerned.”™ This obligation cannot be met by negotiating to avoid or under-
mine such measures. And finally, the establishment of regional organizations
is not proposed as an end in itself, but is explicitly stated to be "to this end™,
that is to say, the taking of conservation measures.

Fven Article 116 of the 1982 Convention makes clear that “all States
have the right for their natonals to engage in fishing on the high seas subject
te (1) the rights and dutes as well as the interests of coastal States provided
for inter alia, in Ardcle 63 paragraph 27 et cetera.”” This is clear and unam-
biguous language, imposing legal conditions. Even Article 87, elaborating
the Freedom of the High Seas, including freedom of fishing, explicitly pro-
vides that “Freedom of the High Seas is exercised under the conditions laid
down by this Convention.™ Thus the freedom of the high seas is clearly not
an unfettered right to overfish at will, but is a right subject to the abligations
cited earlier,

There is, of course, if one searches for it, a duty to cooperate embodied
in Article 117 of the Law of the Sea Convention, which provides that

All States have the duty to take, or 1o cooperate with other States in
taking, such measures for their nationals as may be necessary for the
conservation of the living resources of the high seas.™

Clearly, there is a duty imposed on all States, severally and collectively, to
take such conservation measures. This language is not vague or ambiguous.
It does not leave a gap wide enough to permit a coach and four to be driven
through. Presumably this duty could not be interpreted as including a right
to overfish quotas imposed unilaterally after unilateral rejection of the quota
accepted by all others in a mulilateral forum. The article also, of course,
imposes the infamous “duty to cooperate,” characterized negatively so often.

35, Ihid., Article 118
36, Ihid., Article 65(2).
7. Thid., Article 116
58, IThid., Article 87,
39, Thid., Article 117,
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Even with respect to this mere “duty to cooperate,” however, it would require
very flexible interpretation to conclude that merely to join a regional fisher-
ies organization constitute fulfillment of the duty. Surely the duty o cooper-
ate applies to the conservation measures recommended, for example, by the
Scientific Council of NAFQ, It is not stretching the rules of interpretation
unduly to say that the duty to cooperate might even extend to the decision-
making process of the regional organization in question. Quite frankly, I
have na doubt that a duty to cooperate that evaporates once the decision-
making process begins is no duty at all, but a mere facade. Of course we
are not left with Article 117, which, standing alone, might not comprise a
legal regime. On the contrary, the duties imposed by Article 117 are strongly
reinforced by the legal obligations imposed in Article 63, 116, 118, and 300,
which are repeated in the 1995 UN Agreement. Let us hope, therefore, that
these provisions are not meaningless,

Interestingly, the phrase “duty to cooperate” recurs in the 1995 UN
Agreement™ in Article 5 {in the chapeau}; in Article 7(2) (a), where a duty
o cooperate tor the purpose of achieving compatible measures is imposed;
in Article 7(3), referring again to the duty to cooperate to agree on compati-
ble measures; Article 8(1) provides that States shall pursue cooperation in
relation o straddling fish siocks; this goes beyond a mere duty to cooperate;
but Article 8({3) refers again to “their duty to cooperate,’ " without citing the
source of this duty. Article 8(5), however, clearly stipulates that States “shall
cooperate” 1o establish organizations or arrangements.

Having discussed the Law of Nations, as Grotius would have character-
ized it, one finds it s now fime to determine—or at least consider—whether
there have been recent breaches of the law, and even, perhaps, who commit-
ted them. Unfortunately, we do not seem to have budgeted for the creation
of an ad hoc wibunal to consider this question, so you must make do with
me.

In sum, there were times when we considered that Grotius was atro-
cious, and times when we thought that what is Selden is wonderful.

GROTIUS AND THE PIRATES: 19941995

It is said thar Grotius was fascinated by pirates. In any event, he wrote of
them maore than once, as all of us present I.l[‘ll’](}uhl.{‘dh recall. Some of his
writings are better known than others. During my term on the International
Law Commission—yes, that was me—I had occasion to turn to Grotius vet
again on the subject of environmental crimes. Sure enough, he didn’t fail
me. I was pleased to be able to quote to the Commission and, thus, for
posterity, the following dictum: Today's pirate may be tomorrow's Head of

40. United Nations Fish Stocks Agreement (n, 5 above),
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Srate.!! Now, I would ask that this statement not be taken literally. I do not
necessarily, for example, refer to the present Spanish Presidency of the Euri-
pean Union . . . not necessarily, Indeed, in many places, except, of course,
in St John's, the problem is to determine who is the pirate. 1 shall forego
asking, “Will the real pirate please stand up?” It is no secret that Spain, the
FU and even Brittan of Britain has accused Canada of piracy, and named
Minister Tobin as the Pirate Chief.

Perhaps enough salt water has flowed under the bridge to render it
unnecessary to ask if the use of the NAFO Objections Procedure 53 times
in 10 years constituted an abuse of right, or whether the repeated rejection
of quotas based on unanimous scientific advice constitutes negotiating in
good faith.* Perhaps, and perhaps not . . . only time will tell. But just in
case, let us not disparage or denigrate the existing legal regime on high seas
fisheries until we are sure a hetter one is in place, one which, we might hope,
would eliminate the Jolly Roger from the high scas, whether by means of
the recent FAO Code of Conduct for Responsible Fishing," the September
NAFO enforcement decisions, the 1995 UN Agreement, or all of these. 1
would also add Canada's recent unilateral action as a part of the New Law
of Fisheries, or, if vou prefer, the Right of Self Protection, as exemplified
by the Torrey Canyon and Estai incidents.

The 1995 UN Agreement on Swraddling and Highly Migratory Stocks

[ have drawn attention to some provisions of the 1995 Agreement that some
might characterize as weaknesses. [ most emphatically disassociate myvself
from any such position. The Agreement incorporates a whole range of legal
rules, procedures, and decision-making processes that make a major contri-
bution to the “New Fisheries Law.” This Colloquium provides us with a timely
opportunity to consider them, shortly before the Agreement is presented
for signature in the General Assembly, on 4 December 1995 I look forward
1o hearing and even participating in the deliberations of the multidiscipli-
nary panels that will certainly be acldressing the important innovative provis-

41, This is an interpretation of Grotius's quate, “Nevertheless a transformation
mav take place, not merely in the case of individuals, as when Jephtes, Arsaces, and
Viriathus instead of being leaders of brigands became fawful chiefs, but also in the case
of groups, so that those who have only heen robbers embracing another mode of life
became a state.” [Emphasis added]. Various translation and inlerpretation questions
arise with the many quotations from Grotius. Sec H. Grotius, De fure Belli Ac Pacis
[ibri Tres, translation by F, W. Kelsey, reprinted in The Classics of International La,
vol, 2, ed. J. B. Scott {Oxford Press, 1925), pp. 6i52-53,

19, NAFO objection counts recorded by the author over a 10-year periad end-
ing Movember 1095

13, FAO Code of Conduct for Responsible Fisheries, 1 November 1993, hup://
1.-.11.1«'.1‘;1.0.nrg.-"ﬁ_-“agru:cn'l;"md::mnd_fﬁcrmdt.asp.
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ions of the 1995 Agreement. Some of the positive features of the Agreement
that should be discussed are as follows:

Its binding nature, itself a major achievement;

Its data collection system, a concrete and constructive feature;

Its emphasis on the precautionary approach, one of the most posi-
tive features of the Agreement;

Its data sharing svstem, important and constructive;

Its focus on subsistence fishing, a new approach;

Its strengthening of regional organizatiaons, an important and long
overdue development;

Its transparency provisions, of great potential;

[ts dispute settlement provisions, which may help make the system
workable:

9. Iis provisional entry into force, coupled with entry into force after
only 30 ratifications or accessions, a preferable approach to the re-
quirements for 60 ratifications of the Law of the Sea Convention,
which has delayed its entry into force for so long;

10. Its enforcement provisions, the most important of all its features.
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It is highlv desirable, I suggest, that we organize our discussions so that time
is given to consider each of these features, with particular reference to their
future applicadon, implementation, and enforcement, including the changes
necessary to existing Canadian legislation, as well as the ratification issue.

An important characteristic of the Agreement is that it comprises a three-
pronged, multidisciplinary approach. Not surprisingly, it focuses on enforce-
ment, perhaps its most important legal feature, and the related institutional
mechanisms. It also emphasizes the long-standing need for compadbility of
measures in the high seas with those in the economic zone, representing a
blend of legal and ecological approaches. Finally, it stresses the scientific basis
for the precautionary principle, with concrete requirements for data collecdon
and sharing. The Agreement thus adapts a multdisciplinary approach, which
is the kev precondition to Ecosvstemn Assessment and Management, on which
the New Law of Fisheries must be based. The validity of this approach is dem-
onstrated convincingly in Lee Kimball's Commentary to the 1995 IUCN docu-
ment, “Priorides and Responsibilities,” already cited?

THE ENVIRONMENTAL DIMENSION

Before concluding, I should like to note that I have deliberately omitted any
analysis or commentary on that aspect of the new fisheries law that interests

4. Rimball (n. | above), p. 8.
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me most—the environmental dimension. That is the one area of law that,
I suggest, is most in need of continuing development. No one needs 1o be
reminded of the success achieved by Canada at the Stockholm Conference
on the Emvironment in obtaining agreement by consensus on legal princi-
ples based on the Trail Smelter case,” and in later wanslating these princi-
ples into binding obligations in the 1982 UN Law of the Sea Convention,
particularly the “Canadian provision” Article 192 contained in Part XIL

It is indicative that Stockholm Principle 21 was adopted and reaffirmed
20) years later at the Rio Conference.” Time constraints preclude even cata-
loguing the wide range of environmental law instruments concluded over
the past 2 decades that are explicitly or implicitly based on the Trail Smelter
case, exemplificd in Stockholm Principle 21. This environmental law-
making process must not only be maintained, but also accelerated. [ have
been much invelved personally in recent vears in the elaboration of two
recent and potentially farreaching nongovernmental environmental pro-
posals, the 1995 IUCN Global Covenant on Environment and Development !
and the 1995 Cuixmala Model Draft Treaty on the Protection of the North
American Environment.® [ hope that each will make some impact into the
thinking of governments. We NGOs try to make a difference.

| hope that our discussions will focus on these issues, In so saying, may 1
acknowledge our collective debt and gratdmde to Amhassador Satya Mandan,
who has once again demonstrated his exceptional courage, patience, de-
termination, negotiating skill, and wisdom in exercising the leadership needed
once again to hring about the 1995 UN Agreement, as he has done so often
in the past. [ express my thanks and my congratulations 1o Ambassador Nan-
dan, and my appreciation to the organizers of this Colloguium for having in-
cluded me in such a tmely and useful exercise.

45, Convention for Setdement of Difficulties Arising From Operation of
Smelter at Trail, British Columbia, U.5. Treaty Series No. 203 (Signed at Otrawa,
|5 April 1935; ratifications exchanged 3 August 1935).

46, Sockholm Declaration of the United Natons Conference on the Human
Environment, adopted 16 June 1972; Ria Declaration on Environmentand Develop-
ment. Report of the United Nations Conference on Environment and Development. A/
CONF.151/26 (Vol. 1). (Rio de Janeiro: 3-14 June 19492,

47, Draft Intemuationa! Coverant on Environment and Develapanent. IUCN Environ-
mental Policy and Law Paper No. 31, 2nd ecl, 2OHH), hlT.p:;",-’1.-.-1.-.'-.-.'.iut_‘:1.1'::'g__.-"|:h::mt:s;'
law/ pefdocumenes,/ EPLP31ENsecond. pdf.

48. A Székely, [ AL Beesley and A, E. Utton, "Cuixmala Model Draft Treary
far the Protection of the Environment and the Naturul Resources of North
Arnerica,” Natural Resources Journad 36, no. 3(2)( 1996): 5391-633,
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