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DIESESLIE AL CONPISPORARY TNTRONAT INAL 14¥

Sovereignty snd Imtemmstioml law

(») The Mow Intermational” Low and Traditional Intermetiomal Law
= State as the unit of Imtermatioml Socisty

~ Eovareipity as the assationl chsracteristic of statos

~ Comgamucl meture of inmtemotionsl law

~ Contemporery Attitudes of “tates: Suspicion about the rols of cust:
- Tresties a8 &« nasmis fur developing It ermstional law

= The reture of trmties: mstes an rive

= Tresties refermat to custon in comtexporary lav

(b} The Trend Tamrs Mo ilomi Loo, or tim

{c) Soveredgnty as the 3-8i8 Zor Intornatiomud fersonnlity

- Boversln amslity - ¢ tesic ponc

~ 8tote aovereimiy - & Cn xter primi,plev -

- Fquelity of Stated -~ 8 Sharter prineiple

{4} The sclipme uf Half-Giates snd Depentencise

~ Further principyles of Interneti =el law aflfecting fedarulisn

{¢) Soveredsnty o the Exclusive Tosis for heshoretdyp in
Int svmet tons) Yrgmeizatioms

(£} Puture Trands Concermin: hew ershiiy in Internstiom) &'pﬁttim
{g) Btate Rempumeibility and Intcrmations) lew

IX. Tresty~s kigg an Comtenporary Itarnetional lew

() Foral and Informal sgrew.ents - Phetr Juridical Sisdlerity
(&) Capacity of Statse to v mclude Presties

(¢} Trends in Tresty—+aiing ir Fadarsl Ststes

{4} ™he Frinoiple .. Carton

(&) Comciusione
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ITT. Ihe Cempdisp Cowtitutior and Trecte—rekring
(o) ¥t the Comstitutisn Save
(d) Tmterml Cogtence and ixtomsl Soverelgnty
(c) Mse process of crueting precedents

(8) T™he Respawidbility of Foralugn Statcs in .el-tiop to the
Iaterpretation of Foderal Constitut ions

V. Semclustors

(a) Relations smon: Stutes are based on re8pect for the soverelgm
aquality of sll ststes

(v) Indepadant sovarcign states are the only meers of the
intearmtiopal community

(o) Independent sovercisn states sre the only wewbere of the
fstemationel orgnizati-ne (subject to & unique excertion
Byelorussis and Ukrine)

(4) Inttary o fedom) stntes are in the sese intermstionsl
Juridicel position

(o) T™e oconduct of foreign affeirs in both naw snt older federel
states 18 the respomeibility of the fodoml government

() Wtemetional cooserstion 48 carried out #n the bagls of
coopmwtion anon: Ntates sn! respect for the soveredgn equality
of Btataes

(2) Petaral mtates aciust their intemal wechanissse so ss to allow
for participstion in intemational affatrs of «ll its sesbers
PrISs or the basiv of indivisibility of foreign policy amd of
#ingle presence in the world.
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V) BE "N INEREATL GBI WY Ay TRAGSITU sl IRIESEATIONAL Law

SAave as the unit of Inierne. icnsl Foslety

binse the earlies: origins of v lew ¢ nutions, the shate has
beons the mubjeot and cancern f Suternsiional les. In recent tiwes it has
becams accepted that there ssy also be other subjects of intermaticmal
lun. feor sxsmple,esrtain interasticual orgealsaticns. o the light of
‘swoent developmmnte it tio field of human righis, oven iadividuals heve
batane & m: of edacers—te Intermational 18w, Eewurtoeless it resaiss
e sase that e M&«n to all inwernatiosal agrecusnis are states, emd
dovalopaents in irteruaticnsl relailons, wostier io Fegerd to hwman rights
o in other rlialds, usve not ercded the coneest of the siste as the gnit
of iaterascioual scoisty.

Boverelinty s the kssentisl Chsracteristic of States
It Bas lony been recopnized By invernstionsl lev that befere sn
uﬁ.ﬁvmh scknonlodsed a5 & state it amat possess independencs amd
severeignty. Conlemporary internationsl Law 2es 5ot altered the tradie

tional eoncept of statehood ar formalaeted by Judge Anstiletti in the
Juigemens ef the Persanent Court of isterugtionsl Justice 4n 1911 i
the Castosw inton Lems: "Indepsnience...may alsc be descridbed as

soversignty (suprema potesiss) or sxternal sowersipmiyy, by which is
e et the state sas over it Bo ether sutbority of s $

lam, The eoncept of independence, re; srdsd o3 the ncrmal sharssteristis
of shates &8s wubjuets of internaticnsl law, eanaot be beteer defined tham
ty sompering it with the (cluss of) ‘'dependest states' ®,

o-’ /
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Commensusl osiure of ‘siornatlencd W

Side by alas %1t Uw eotiiscus emphecis Lo lotermationsl law
of the iapertante <f tha concept of soversignt,, is an incressirc emphasis
of the notios of consent o: the ‘uriiicsl beais of & ke winding mtbority
of Snbernational lex. Ircernsidorsal lex e not fmposed by an onteiae
suthority; it reilles fur fis bindin lofve npos L tousent of states o
b n bound. Tae cormengual netsre of internaticusl lev does not
Lowever, wesken it on tae cunirary, 1t provides it: grestest stre.gth,
sinoe any law to be effective musi reflect the w.ll of Lne eomsmaity.

Ewven traditiensl coreestr of internalicnal lae reon tdined consent s &
prineipal revionale for Lie srovth of eusitemary nrintiples of internsticaal
law, Comvenmporary internstiongl lav has tenued Lo foces won Lo elexsat
of consent a8 of priswry lsoertewe (4 isilen Lo prlwiples of intere
Aaticnsl law snd sx & prerog.asite tc Uhe developaest of SaW CWBWGALY
relss of intermationsl lew,

The ecneept of consent 2 oo esdentisl eharscheriotis ef
internatioual m};mam o pastlicular by jastesn Furopean jurisis.
Therw Lr Lroader sutaarity for ¢ be concept howswer, since 4% is reflected
iz the atstute an tas Internaticesl Uowrt of Justice, artisls ) includes,
for instamce, mean; tbe “sources® of invermaticual lew, conveutions
“aslahlisning rules expressiy recopnised by conlesiing states™, Evem
SuStom is deserised "as evicence of » general prectice socepled es law®,
The sousernswnl charecter of cantasperiry interastional law i stressed
io parsisular in the 1927 jwigwwent of the Fermsnsat Court of Inter-
national Jusiice ik the " LT U case waSre 1L was suated that *the

rulss of lam bisding upon state: scanate from Gsir own free¢ will a8

..I’



oxpwesend in eoavetion cr by usages generslly accepied as axpressing
prinsiples af law aud esteblished ix crosr %o Feguiate wae relitioas
betunen these ec-existin; indspendert ¢.smamtitles or with & view to She
silsvement of acamen alas®.

Loutewperary attitudes of “tatreg cuspision sloul ths rele ol custon

™e Loressing &igniiicaws sitachsd o the isportance of

SOWreipnty and ccuiment ar (6 Lepiy of relations betwesn sustes Ls inm

part the result of lgeolciicul Ailfecerices amony Alstes, simce the

Sesond ¥World war, but :léo owas &  rest deal Lo the eserpence in the PoOSt=

war pariot of many nev slaies walch Bad ot Lad an opportunity, during ke

period preceding thelr tidependence, Lo particijsts directdy in the

formlatien of rui-¢ ¢ Lierwtional lee. ¥ou surprisingly, such stases

tend o question princaples of invernailcnal iev sstablisned before

Saelr independente i the Ifint of thelr out national self-interest,
Cisar evicence f tuwse stiltouss 6 foand im tiw foliowing

extraot frea a 1960 report of the .peclal Comcities of tus VN en

Frisodly felations: (u-operition suitg <Latest ®...ltates feared Shat

ey would b3 sujest o ousloasry rules &f insernstional law whish they

mmmmmmumhwmi;mmmurm. Vihers

sdded that the codific tion and prosressive development of Sntervational

i, ..vould thus streagibesn iLae eonfidencs of nav ouﬁu in international

law and 1n the isgal settimaemt of dispuies... By participatiang iz the

Termlation of contesperary internationsl lsv through the precess of

sefificsiton and progressive devilomeat, the v stales weuld be edle

%o play & part in Bridping the gsp whlsh somslinas existed betusea the presente

day intarnatloual leyal order - whicn was Lbe produet of eu sre when Sheiyr

enoly



indsrests had nyl Den Conki.aItC - At | ustice®,

Iresties xs a Fasis :or o .velopiog  nrerpavjenal Lem

In any event, whatover tav cguces, it £+ abwwiaaly cilesr Sast
18 resarkeble recurgencs ¢f interest iu reemit years in wairmxmx
law a8 the mesas of reguleiing relmilans Detvasn & Lates hosw Becn closely
connected with the vide viristy of lzr-csking sctivitivs in the U8 fumily,
nearly all of which haw veuet directsd towards ine slaborsties of multi-
isteral conwentions or tresiies e L RoSt certals means of codifying and
doveioping intaraaticnal lszw. Castommry lax roasins of great MOrtenne,
but states are verr gonsricus of thety rols & its fosws:lation. Treaty
lav nas substantislly dizulasad cugioaery inteine Lonsl Law as tos pre-
forred basis Zor the regulation of activities i e litersatiosal plane.
Treaties, necessarily, rels for iieir of flcesy on cospent, Pogtewar
setivities o Lo OF and the specialised agordic: and An other imere
national orcanirations have reflectcd taess troade and signifiecantly
sautributed o the tregyy waslng arscoss.  Yhe vesult is a vast and
complex etwark of tnlerluciking trosi; relaticuships, volmtarily enterea

Anbe, whien nas & subtaialiel lxpact upos the daily sctivities ol ¢ tates.

T matude of Trewties:  tates ae iartics

In tis puble-war Rr.2c siates dave nol refrsined fren coumitifng
thanselves Lo Wreat) cbligations lurowh fear of wnfringesest oa tdeir
sovereignty. W L cuntyrary, ;'xﬁeisely ncause Wl asture snd sxient
of e ohligatiws saauved by Lremty are <ore clearly speiled cut sad
sirounseribed, #L:ber are core resd.ly presared & acoept tresties and

ceanvantions a8 & wbut of volvalirily ancertaiing coanitments, for in

vesd
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80 deing they reaf’iye roir SoWOITLInW .

I% 1p relotione Seusen £LELE, &80 DELWERH ZLales and
internceional oryanisatiors, woich arethie subject of thls nstwork
of Sreaties. Farsly nawe tie constivient arte of falersi states
entered inte Aresi; relativrshiss, ana Loen aly wits the apsraval of che
sentral autherity. —“orewver, Las Lreng bor Dboek wa, Irom thise rractics,
sd there is £o ovicence 7 v aswynloerments in the opsosiie direciionm,
Tim eutities vwiich Caily COLWALL ¥ill One aLCLOSr or the iulernaliubal
PLEOE arn STAMEB. . Tirkut Contraote, Iar l.zs in modar 2K sSCpe, are
aut Infrequentl, enter.i ha. 2 eadil_er clig: Luas §taes, Mot these
COELTAOLE Or EFTan TNt X MOV PEULELGC L) G conglcersd biaging
g interaa.lomel ke WU siw Luc, JOF eXeLuir, subleel 1o regisurasion

Nith e VY pursuent Lo rilicis 1ol of W Ldarter,

Irestiss preferred W tusion, in conteaporsry L

Under e traditionsl lew of patliorc, c.s%or rather SHER COn-
vonticn wae Lhe promory seuree oF internatlongl lgk.  Tonlenporery
internstions] law, or Wie contrsry, placi s ol emphasis WHam CoOu~
vantionsl (Srealy.! im ard, wnile cuntinuing tumecgnise tfa iaportence
of customery iutarnati-onal lar, terds to strees ‘ts convensual sature.
The cause of Lais chan:w in emulesis - snd 1% rescls - Lo an fnoreasing
smphasis on stalsno b the preresuisite to s tatus in Uleramional lewp
sovoraisnty 23 Las ensential characteristic of statencod; ecnsent as ke
Juridicel basie for internslicnal leeg and scopere:ioc and good faith as

e feundation fer Lriendly relsiions batwe«n states,

.O.‘



&) Bt Trend Tomrda Tohoae LU eml Lo 0T

leweendin: o Lle Loty e plon e copariser, Shamellet,
DR SNE A BRCCIwcsn oY Lo oy Ui OB st A1B maozof deiosrmeriom])
orprlsetiorm, The Paumdoc ! ow L o vt oaavies are bedne LilY Licmgh the
Aevalapsart Qg‘)‘:‘!ﬁwzfn;;?s:-j fniricete notvwe of treetior Bupplecefod by
mw-tieting reuietiong, Axlsmc ! ow Lt Gaaind CLa® Lagot o the
Trel Pedyrition of the domlavordense 3F Matus amd Lhi soemeguird
watvnl pee? for gacoe (S5 08 % Auea ., Lhe o malo o8 v owm She inbere
oak ol plune.

Mt af the e ol vl Teaeinlimet faaetlor &7 Lie T iy eerried
forward nek @ Lhe Balls L T e Vindia: Sl oRe o comiers Dtatee,
sltbongh this CLu w0 o« et wtmng, et aa-:‘.'.ie.;' @ Ve Leale af Int
rsogitios of & S mast U oootiwmete A ot 3 e lots ot oonatiomal
10t GO M MeGh Attty af W LY haslih steedo s, b sr etands i,
Lodurrenmioat L Bl Fugsleli g s, waCso ) ol R esridezlte i informetion, Me,
Trds redomftion ir prseties o0 ot 005 of 222 rmatiomel sooparation
hss Dol aGCtad oot Y ap L Ry, f md s lemily Listiag cocituent,
e Sooparat e,  Lpe 0 Lhe Linrter prlWipies being stoMod Wy 3 gvesiial leged
ol ten of the 1N An “The Aty 57 stakom $o We with one anather
1y seeopforay Wil frx Guotert, T stue of the sredisl ossdittoe of
side prlnedy dr are mol yert oo 1oty Wb the wr. alrady oerried ot provides
seple aridaea of & poeral redaemitfon af the Sepiredrility af ccopesration
memy et o tie Saela of thals o fellebnarest an? thelr emn welfere.
This &ty 40 Corpeeruty 18 w@eepliiled fn the prooefuces sdpted by the UN
Lo the duveiommant an? eodificstion of intermatiom] lav., Tasteed of
Jemwing &1 o Lo AUrunpw Gistes 1o Aovalop lav By precatant st ouston,

[ X1 1) 7



& stlie! pondtioe Jwo Ay Looe? werr iy areel ol SR Law Ip cbwvioe® eewd

of Aavifioting, doveio cont or @il iisg sre Qaborstat by saen of

snft temtioal tratle, wic are priseded to statu for thaly
MSntanss, TUAS ri1vgess Geurily relioks the thres prircipled ol svarddgly,
spmord ant? suoparation, Intowt 20 vary emce? of & it Uat sl Sralky

o o nol of re@uleting «lfatE Lokved BLoA FATIeoke S0 B el dugee

- the oubeasily thet sovwruipy stelew, jodking & sjre-matiwnel satharity,

ﬁ ropliate thetr affalrs mly b Carsont and ounwantlon,



{e) Bovueedawny a8 W amis o Iotevetiars Eeaeligs
B con bo soon St the rulis of thone waried cotlivitics vithdn

the (R mpetan 18 oL, @ warg o8 hppe? i b Loaliata pogb-amns yeere,
m pooghaane of supu-netivalliss o e rejotioo of mtianiis, It & vigass
seatim of the sovarTily ond wnallly of sl stibos.

| e prinetrlle of Bmwosvie agualily of slctos amtrined in the

Crayter of the Inite? intlow 5 p2 in fSacdf ¢ tmMtiomnl princinle of
ttemationl aw tan 40 & oiponfRe of $he B0 Aurbeiartal ot tredtitieed
princiries of sovercipgly o’ apelily. The freoars of the Chartes sbooed
great Sorwdoht 4n beming th dmrtaer oo the exbinutioe of thess twe principles
for they hawe togatier Coractorizal the e srmtar devdlommt of
Amterwationsl law both witidn e afeide the B

The thrend lnki:: unditiawl oncgis o iMeoetionl low
s saxtepocury copedo i outy surewignty. The poinciple is awtadned
I8 Articde 2 of the Upttod Ihtdloms Clovtor Wil prwides thet “the argarizstion
is bewot om fhe prinedlc of the ewerdign epality of all i1ts nocbwe”, The
moe article provides tiat o211 worban gwldl Mvafeein in thalr iteawtioml
relation frax the throet or uBo uF roe AMINEL the territorial Sregrity
ar plfioel Andopaviande of gy 8tstc.  The articls furthar lzys down that
otldng in the Onrter stnil suthirine the U to inbavone 0 nttars wideoh
are satislly Within the Axwetic Nristiotion of oy state’, The owmogt
Itndng all thase basds principlas of the Charter A8 thet of stete soverevigiys
aovereighy, shiovt oty to Lidtatios volimtarily sooapted, Sugh tresties

eose &
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or nederehdp in ftenaiionel oorniy Lo,
Bppadty of S - o LaxohEr Zointile

e secayt of the Dovhoomal Charlar prindlidag, emality of

statan, 18 of spenisl daportancs L. the noeesldipad wordd, whe culupe R
tgice & s place to othor gtetem, Including i mullesr powerve 4omin
and ogrin welor roaamcesets o irte U7, sf lomd ag wedll s moiltien]d

i flcanso, mich a8 the Awclozrtion o Colwmialiss, the dotlamtinm on
soveraignty over wiiomal reparess, the dxlerstiw non-dnteveniion, ths
dAeclaratlon sn? aﬁxsmufm Loty 2 mter #mece, sive = {fDmeedt Lhe furidicsl
applity of states. geln o emdn th nesr stater 08 wll ab the slAer
sall ond AAGLC poverg, iwvve wrlervourad o rotross tee 1ndn e patuom
the strmg o the weak, Lrtuoa Lo sdoh apt L 0or, bobwem thoe have

and the havernats Uy aggoriin: oo soow pedeod Do whdol owe bowm s00EKe!
ug principler of duwetic lou dn o1l Sivilics” axletlos, Liasotion of

Juriticnl apxmiity.



(7) The Beliome of Budi-Ciaton np Do ©
Parlier sonootn acconting e mttior 1 wying lovds af
sovaredsoty and intependoncs posgonest & warions D2ag of dumodacien
heve e Wy to o undrererl duzayd for Al stoldoud B the iy scootatde
bomis forr mebenully & the Itangtiol cezunit . LA vl tics
mach e oclondal tavrisodiae, rtect i mtan iy Rinr Jome of dependunr
Matus are todaatet o8 atltienr o L Wy S0 8Wlchood, et full etrcixod
ng beoaae the unigne erersdaite Cor nabareld i Lo Dtemmbilonel coummity.
_of Intevptipnd dm pefecting, soloTalgn
FPetorel ntes are alcolne’ Lo adadl to the suwe ulos of Anlo

notiome) law ag Wwmitary @stos, o oo et allouwe? Y thome maler to plend
thatr 4ntomwl lov an @ Aluoes s giahe vegnoBinilihe. T ol
oulinritiar of Zodael Robos * oo LBkl I Antasw ciomnld law for tas
delbmypuengy of thadr cugrnant o,

Palgoml sttt w0t Dol allae? Slede Sxponot umite o
dupoe of St owrtione L b gnllio, ol or Gmemwe g of Shedr evercleny prlor
to fedmailon, hwre ol foawled L comanlles ooded over Dovelgm ldoy
88 Imtorpotionad zeOrtla Lo aocn? Urel S Lmetitionel oub jecte of W o
puce (atisenys of Al loet Tl ewews, Ayte o0 lagitions, oo, to the
ok el rily oxgdios o dlorcsmated ranre i palliflond, eoonaie,
sewionl, sooial, rdiitary and luo S consides Ui WHiok Lofey are inclidead
witidin Che tarn foralon rolic.

Gempznl acanotric s ot Aovalaxany (rauadly trensoand the
traitimal otatc @ouctung vy tan? Lo luee mt nly state baundaries
tut st aoits st miloel canr T, auotineg vguiring o sorglep of foroes

euy



nok auly WiRIR Btetes but a8 butvemn poatcl, dn ot to provide Shi iind

of ecnands skreogth dlut wingls stotor M pot aloek possoss. Far fraa

thare being sy wodtom ¢t rend touie the frastionalioesion of wtates o
tomads e Seovelopmat of nov concude of lalf-wtatoe o Btatee WAtIYD &
state, oalapoTRy teimcice apper larcsdy to favour the strengiienine of
the stafte, the stragtharing of laming oo 2 brusd scale, ond the coordimntice
af paliy, mther than docertmlistion and Mvistvencss. The trand 4
mindy Somade lorge end nre oneorpeseing Solersli s,

With the detline and virtual Alssppouunos of the wole mnge of
dopmimaies oy sod-dntepantart mtitier etovting froa potetoies and
mnStan ot one md of the scule to Ardaions of tix Commvpmsnlth ot the otbor,
oot of soverelgty hevo Clariflet and sarpmat, ey e types of
Matus reooive combimuing roo . itian undar camta oy Lt anationm] laws
fally sovereign states wv! culinial t.e:'a%:zriw an the eny §o intepaienca,

A9 & relulh, intermtionzl lav 48 uo Lonsoe aluttored op with the matiomaldsation
af vardlous levole of eowared nty. Widlo cartain protectoretes oomtinge to
cxift, the il of antities lewiag wrying donves of intematiom)
paaulity oo virtwlly discwoet fn practics and in Gwony, Thare sesm
1ttle raspon to @poct that the itomationnl caaarrdity vould weloaw o
mthMMmemmwmm
pertimlerly 1f suol: etities wore to clsin thc rigt to saumie rerwetstion
in the I and its nmmociat ot internatioml orpurdizatione.

re i



{e) Swereilgihy oe the Delawive Tuchs foo WMl In
AN Y Lo & b ‘z*‘l —————

Whlo mebar st vilualarily rollinguls & neeae o Sheds
soverd gty %0 DN cogens pursiant to tholr tresly A4 lUme omdeined
in the Charter, sorelisrty noncticlem rexine o cumeadtons of the
ofifise,

Mhmmmﬂ@mﬁ:mht&%ﬁw%“um
fhaye their axtemml swarelpny on m«mmmmae&mwl&m'
smother ory in She case of fuhgul stda®, &8 botver Lhe camtituent part
of sach sAshe. On the ot mzy, the UN i3 famiet on the principle of ome
Meto Iaving ave vote, with no Aiffuratiation o8 bolarcr ststes (eoat,
amuwmwswz,mmammmméﬁ?@\
permnat nabae 18 cquive? fur cartuln types o action). Fedeml Mutes
have uo e end 0o loms ousr thun wiliasy gbctes. Theme 59 o resogrition
aihar in the Cmzter or 4n the seneml princdplos of Sontepomyy frtametionel
law of mg ot of slates withdn stctes. Bt Use provistone of Avsdcls )
of the Charter, sabaehip in the TH b opan aly to stetas. T prwotisn, She
alrosutanom of vhone adnigelon $o the W were wndguo, Statehood 48 the
iyt et the prawuisite of nesaeblp in the intamatioml comamily.

he senc princijles sveming the gmaml critaris for nuburelilp
and partiofpution in the UM luve casrial ove to the spesiandised agzwden
of the U s the dthar uobers of the O fudly of intawetSwmsl crgurdmtiow.
Thedr nebanitp rauirewahs are, bricly, a8 follams |
T (Btes. Art. IV, Paze, B) ¢t ‘stated nobow' of the W or of speedalined
agensies who milly wiihin nincdy doys, cther Stats upon approml of the
Gemem] Confarepcs after reccmmdstion of the Bumd of Oovernors,
mmdw ATt. I ‘oountrics', A0 (Cawentiony, A, L&)
‘eatling Mates’ wo rblly the Convakion. GNHCO (Comst. Avt. £)r nebews

soe /5
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of the I (ebemtic mucbatlsp) o nar-r: oo (BT W2 are sEditad
aor & relamap®tion of thw Sctive Ba:‘;:v,’ v g tedtiloads wle d e
Ooml Comfareave. PAC (Curnt. Axt. 00 ‘ordioot, WD (Cwmed. At
robody oo Wil be ¢ 15 a2) gntat’e TS amnekion, Artm. e
'etaten’, awsodnte waborelr; swuilable L Mevilwries o groge of twriiarierts
WD (o, Art, ) "tarrdtoria and cuRtoles, wdae ootaln coplitias.
Y (sts. of Agreat, Art. 00 ¢ oowsirioet. W (Comt. art. 3{1):
‘o Soverddgn contsy’. DU {(Bowerion, Ax. 0 oriciml asboawy, ‘exdcy
ar grap of terrtborien'; latar nabartdp, U oooc ‘crtny' or voeTH
aeber ‘Soyareigs oxaRrr!.

B w1l Do sean o’ 1n Sxen nBun samxlsle asrkaedilp L8 open to
terrttorias Oor crags o SorriReda,  Tadoe provitiat wa itk {(and
hove St both 8¢ LEdaarte?) to o the G *° cilmial torritordes
at yet indapondat. In 8o fow conoe GxEsio Lo Do tedo Wy ehaclalisad
ageoaios $o sooopt a8 2l o s CRORW Wikl lud boxre raspaible for
the orduc of tholy Dtovmdtlexl afdvirg, oo 0BG hanerar, IS any
mebar of the U¥ &y of Lvdomotlionl ongmisdios addtief to notemidp
8wt of a federal oixte, {cinad, of CAr®e i the special eomtodn of the
Okeeine and Bolorupedn;, Tho, ady ono ordterian 46 v spplled for full
waberahdp in Sntemet ineld orgenimall 8, By, matdool. The ovanas
territories and revining dopandkncio A love bom gmnted cvmver o
smointe shotis in fntonyd laml Enimeiias bevo Laoome armctroniess.
Tholr pater 18 stantlly Atvnisidn: snd owwtitites mly s tanmfd Soduy.

Claar dawrotions of Juriedstion and evocignty are moro than
over neadert i omtapsevry itamtianl socliely in onier %0 chmwnl rescurces,
smretall offorts st ovordinete nddcy with o viar o Wiihetending the palitioal,
aoncds omd smebines litary poamures Wilch hupal stota toty, Yot
srpriaingdy, tho trod in the wrdd oy 48 tnarde o Sinfle soverddgly

)
..I/?/
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The U¥ is feumded an ilw princip e of ‘uwrdddsl egueilty. m

spite of the necessary apd ceci-ed.e reco;rdtich, in cortadn wery :imited
ciremstanoes, of the pulitice. and rilitary inequalitiy of ststes, {fer
axmgle, In the provisicons for purmanent sedis and veto jxsvor of certain
states in the Seouwrity oumcili, and in the provisiors ir the draft none
preliferation treaty for security ,uarantees by tle rmclesr povers), the
Prinaipls of Jurddicr: eguality of states, of'ene state one vole'is Dimly
enshrined in the Umited Eaticns. It woudd be to £1, 1 the face of strongly
bheld views of aubcr sidtes and 1-ng eslablinted srinciplos tc assert thet
fedors) states are “wore «;ual® ‘han umitary riates, Yot tils wels te

the result AL they vere sermitted <ore than ane sest e nore thar one vole,
such 4808 go far beyond the formal regirements of stalebood for membership
in the UN. They raise questiors »hic’ coukl wxiersdne the very philoscphice:
basis of the Ul and the develo:in, world order,



(s)

Under wall.seitied  foci:ldos ¢, ¢ 4% PR . SRR RER AN WP, S
are resporwidle tc ane emxitsr Irie Srtente Soosl Sae for the woTo R
of the trealy otli sifore ths: Moy are for erangs vigy gommit. ! 4
oqually wallesettled 1ov tha® an iniermstioral daliol vy e fedszal Tate oy
by any part of the faders] states /1.8 tc o overtmmd of the siate for
redress, 4 state carvol Nide Lebdix 4t sorgiitutior 43 order te eveds
ﬁtm:timl ras;onmbilsty, Or exmT &, ricTe L7 o (e Mernsticngl
Lav Comsdamice:®s dreft (‘-‘omm}icz: ¢! toe Lew ¢f Treatiue rroevides: "2 siste
ray oot invoke the feet thet ;:fummmﬁ W e bour’ b1 a irech; has Lo
apressed in violstior of e pruvisinr ef it dntermn) law regarding conpetence
tc conalude tresties az Livalidatirg its consert wnlese ‘Lot vielat$or of tis
fmternn) lew wsr mandifest.®
The overrment of a federal glate 20.24 tierelore bw jut & sa

wtensble position 4f, on the aue vand," Sormel"ctif atioos were incurred
without its knovled;e end coniemt iy & sedter of the federstion, -hile, ob
the other tand, ‘he facers’ oo ertment ~as ¢ 1% o Lo sconpt responsibility
for the performurce of tuch mdertskin, s in splte of the feot that its cop-
stitution does rot permit thelr tein; incurred «itihest 4ts consent,

| Sinece tus loverrment of the state av « vlole ir responsills fer
the jerfornance of dntermations ‘res’) exligetions, 1t follows Lhet 1t
ought %0 be consilted before sich eilistiors ars ‘neursed. m the Camedimm
context &% & provinoe cus't not to have the right e et another prevines
snd, even less, the stete 2 5 winvle, 1¢ & treety ollisation. On the basis
of doghe alome, and leevin: adide g.e:tlens of pooc feith: snd the desirsbiliyy
3f osegperetive federslism, such sotion +oulc be Ancumns:dile whth the basle
rinelrles ¢f fedmraliam and weuld poss new problens in the (1eid of intewsetiemad

e 1T
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lawe, As a lll!-;"ﬂu knowled o nnd conaent 5 ihe Sowearnengat of the
comiey as & vhole is reculred oe & rrere-uisite tz =gy actim 37 this
nature Y cae of the concstituent rarts,

T™he enly other alternative, that the praovince is iimelf intere
nationally fespensible far perforcance 5 1t8 wm "troaty” coscitueste
(or sommitments incurrei through participstion is intern-tisssl eoaferenses),
would raise o mbcr offuanda. ental suestisone relatin: ts its status wndar
‘ intarnational law, fncluding for swamrle fig expacity to suo or be miod,
T™he Constitution of the Iat-rmationsl “ourt of Tustles pearmits suck astiom
only bty "states” and tb‘c devslomaent 57 new eriteris worl? require either
that s provinee desene an inderendent soverim siste, or that intaraational
treaties and practice be rdic:lly z2ltered, ™he rrinclirles of state responsziblliy
pravide anrther eompelling reasan why the rrinci-les of feleralisr are foumied
upon reeagnition 37 the neeld for a =in le indivisitles internatimsl personslity
for the fe'leral state, it tahod? is “he criterion for intorastional
respwsibility, and helfastst«, ctasl-ztates o5r riites wilhin ptates csanot
he brought within the rurwiew of the rriveirlar »f coulesy arary internad snal
lm.



IX. TEEATY MAKTMOD ACD © W77 Pt oY ISTRRN. TIONAL LiM

(A) Porwal and !nformsl fgreenents - “hvir Jurisicsl Similesitr

AV ons Sine the furs of an & yoement apaersd to L of conmaideratls
sigaifisanse in 4iffereatiating letuss ixmportamt trestiss asnd routiue
traosastione amd in distisgoishing betwsan agresments powroed by intere
aebicnsl lav amd those mot. 4 nar in the modern era, bosome well setiled
Ahat e ferm of m internationsl] sgreement is not (tself detarwinative
-af fvs Juridisal status. Tis tems “trssty”, “srresmat®, “pretosal®,
Sgsenvantise®, sad a varisty of simlly expreszions sre brosily usarstosd
in aa indernstismal vomdext Lo compriss any iniernationil sgresment
binding wpan e partiss in international lsw without regard te the astual
form o shasester of e sgresmset, T Permansat Court of Interustional
Justiss, predecesser of the sresent (nternatiosal Ceurt of Justies,
stated ia the (ustoms Segise Cass, that "from the standpodnt of the
ligatory siurenter of intsrnational sgrevensats, 1t 1s well known that
oush engagoaante may be Ssken in Ww ferm of trestiss, commntions,
dsslarations, agrecwents, protocel or exehlange of notes®. The dsfinttiom
of *tresty® adopted by the Internsiional law Coms. seien, a subsidisry
orgem of Lo UN General Asvembly, respansible for dyafeing proposals for
sodifying internaticnal lev, is a» fellowe: "treaty means an imiernatiessl
sgreament sonclnded betwesn stales ia written form and goveraned MWy
intarnsiional law, vhether subodisd in a singls instrument or im e o
more relsted inetrwwsts end wasiaver ite partisuler desiguatien”.

ader thene definitiens, vhisk may be taker a8 desleratery
of iaternstionsl ley, axchanges of notes Detwesn o enbasey and a fereiga
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mm»-—am sifaet and Sruuie Culi sL1us wkitr LEter-
aatiomil law wiiah are 5o lase Dinidng $han & Fwrwal Lowuty qubtiuvded
bokunwen Neads of Shate.
| This sane Gonoept 50 expressed in the following war by &
longing amthhers
W APSMLY AP AR AZFTemml helweon SLotes, goversed by Intore
makdomni Law as distirel from Modcipal Law, the form sad
‘ semar of whish is Lnsaierial to ibe degal scrse worses of the
Atess ﬁm‘ﬂnn o Lhe insvrusest is lommterial provided
the parties have cemtiusiual oapadity in Internatienal lew,
ol previded thelr agresawnt is intended Lo GPesss rights and
ohligailione, or Lo esiallish relaticoabips governst by Imer
nutieal Lew®, o«
M.WW Lo bo ne basis An intesmaiical law for nuu-
WIS oparidng to distirgulah internuniapal agrewanis from sreslise
o Uw grounds that the Jaster Lk i» generally reserved $o desigpale
‘mmmmzumuewu,m;nmahn
Qammnmpmmmmmmmmm
-muwucmmlwﬁmm
boaring on pulitisal relations.
Thus, Lhe oy 4o detemii g wheiser or BoA an agreamsnt Srestss

. O'Commell "Determaliena) iew® 1945, p. 1. esed

LEy
. ”-.5-._;1.;;'1



‘3:‘

wimiiag ehligatiens mader intsrnaticnsi la ir noe vhe degras of formelivy
o Y agreoessad Wt rether wistinr it (e%;cvernsd by intarveilenal g%,
In avder S0 Sotarmine Whstier so sgresnsmt 1o overwed by isterustlonsl
lex 44 is msesssary s./§°.’$fi‘f§o: factors. Chief of these, acwvewsr, is
whsther the agreemant is contluded betwesn entities which sw thanselves
Sahjests of Intemmmtionsl law. Agreecents betwes: s tates f£all withis
this eritaria, and it in ganerelly sceephed tnat arrecassts detuwess states
‘and Lterustiienal ovganisetions alse fall withia this criteris. Ween twe
states aals an agreemsnt with each other, vhe scteerwnt 18 pensrally te be
mu“un\!uw,'. Acsordingly, 1if their ictention is to mal wmiy a
camirast or o "gestlensn's sgrecasnt™ they would nave (o asle their intention

clear,

(3) Capesiyy te Comslude Trestiss
The Intersational Las Commisgion has preposed S he fellewing

formslation 4ia 1% draft eonvestion on the Lav of Tresties en Lhe issue
of Capusity of “tates to Conslude Iresties: °l., Ewvery state possesssss
sapasity to consluie trestiss. 2. States masbers «f & Federal Untion
By posssss e sapasity %o samtluds tresatiss if sush sapasity is edadteed
by she Fedural Constitution amd within the 1inise taers laid dem.*
he gemaral discussion at t e 1968 Vieuss Cenfuremse of the BN
@ the Law of Trestiss reflected the follewing main pedatss
(L) There was sanpleis endorsenent of the Interastiensl Law
Cemnission’s peaition that \resmy-ueitisng by a mis of o
foderal state is possible only if astherised by the con-
stitution of the fedsrel sete)

eock



-h‘

(11) 7The esnferenes was divided on whether .t was approprisis to
tneert a ihuunt of this charscter in a conventicn en Lbe
law of Treatiss, the majority upheldligx tim visw of the
Dersasional lav comiission tnst sueh an articls vas ned
Linapproprisie;

(111) Tus eonference was divided ea vhether e elsucs sheuld be
atind empressly providing foy refasremse t¢ the fedural
amhorities W any foreign atate in the event of uncertalaty
on Lan part of sush a riate a8 o e existauce of ww
pavers in qun‘uu. By a slosely diviiad wote Lae eonlerence
comsidered that such an article Was ROV ReCESSEry. Heay
states were of the visw that such & slause would be super~
flusws and would in any case be subswmwd witnin Liw principls
of nem-interventise)

(iv) The phrase "members of & federal union” was substituted fer
the term "stetes menbers® to eveid tiwm canfusiom between
Sgtates” whish alone are e subject of the draft law of
treation, and parts of federal ststes) thas Pursgraph 2
of Article & wes Tevised tireasd "wenbers of federul unisn
any pessuse sapasity to conolude Mrestiss if saeh eqpasity
18 sdmivted Wy the fedaral ¢ ansbitution ant wirhiia the
liaits Vhere laid down®,

In view of L0 uide renging differenoe of visws aad division
of vote during the sonferense ou Shis article 1t 1is not coriain the

seed



articls will recelive the necessary o, ,ort 4o 1.0 B POVEL o Cimdd
resding of the sesond seszior of e Law o iresiiss | onferenes in

1969,

aeed
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o] Dreie ip Trestr-aking in Federnl uates

Buring the post-war period, a large nusber of new stztes have
oome juto being a8 & result of the termination of thiir colonial stadus. A murber
of these Shates mve adojted foderel constitutions. It is interesting to
neto thet mome of thes has provided for treaty-mking powers for the component
unit® of the states in guestion., For «xauple, such states a8 A-gentine, Burme,
India, Malsyeis, Mexico, Venesuela, Yugoslavia, ell of which have federul
ometitutions adopted since World War IT, do mot permdt the federsl umits of
thelr respestive federations to eter into treatics.

In sems of tl?o older federutions, which hed resulted from the union
of previoualy independet ertities, the omponent units leve retained within
the nev faderal strusture certain of the treaty-making powers vhich lad formerly
apertained to thew. Even in the case of these older fedarl states, bowever, the
trend Ins bemn towsivis less rrqum:muloucimbd\ucotthadmw
1imited trenty-making power possessed by the couponant units.
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(€) Toa Prissisde of Coutrod
N am be pomn Shat the pnnci,als o fermwlims, of Sy hove

bom Sovilopad in the 1St fev dousdes and mbodie! v the constitutioms

an! poattioes of fedmwl Stetes, Imve tonda? Sv recognisc the necassity,

under the primciples governing imteamtionsl istercouree, fur the pvanaeat

of the shsde o8 & Whole to passuse the tresty-making power. It I8 ntoworthy
alse thet in the clder fetersl statas, there 15 ountained in their comwstitutlame
mmummwuucmmmnnm-mm&e
owpenut wnihs &0 pessess the tresty-meking power, it 48 exervised in pmotics
in clebe adescistim with the federsl sutdorities, and with thelr ooneat.
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(¢ Sonslumione

i An isteraiiom] sgrecaot, whwiher desoribed o8 » “tresty” or

a0k s defined by the oritsrice of 1t8 binding mature unde dntermatiomal law.
hare 18 o0 basis in law for the proposition that one type of bimfing
totermaticnal agpesset on be signed anly by soversizn states and cthase by
aRitien S3th a8 parts of » fedeml umion. |

?) Thare 18 po trand, either in the constitutions of new federal States
~rhﬁu¢hﬂmdm¢ma.mm.tmﬁngm&7qud
fofemel wrions. On the oootrery, the tremd in pew federml constitutions is
austvely i favour of & unigque cordml pover in the extavel fidld; sindlariy,
{n dder smsbitutions, 1% 43 in fevour of incressiny catralisstion. Zvery
fedeml Systen provides for fefersl oontrol over the exercise of the edernal
ey bessupe in the atwonte of such & provisiom the corponet arts would
esome, in effect, half-gtatom. Binoe the units of the federation would heve
20 esthority within the federsl systos suparior ¢o thes in relation to exterwel
=t thay would Shan a0t as & fully sovereig stat @, isdepedemtly in
their felds of scupstence. Such practices wald of cares comptitute a
ouplebe pagalion of the whole principle of fedaxmlims.



"’}'-' 4o Budtiah Mot iserics Aol foss oot danl Chcectly witn tae echject

LY ﬁﬂm The samsption in 1267 was tacl tue treaypemablag sowal wRa,
au\.mm:. part of the prevegutive pover t¢ gondusi forsign affairs wided
~stil with O Severeign anl was aeraised on tok wivics ¢f her Zritiak
Aalstense The only provision of the Eritisu torth Ausriex set referying to
ireatiss uns Seotion 132 which wovided tuat toe Cammdies Fariianvent (met the
sovinshal legislateres) “Mlmm.mmmwmm
Mmmmuo:manp;aqummam.umerm
wisish Mapire, towamds forelgs couniries arising curt of trestiss betvesn the
mpire end mad forsign soustries.”

uis provision besese sbsciete ss Comedu greduslly sequired the treaty-
miing sapeckty ia fta own right, during tae pericc 37 %0 1931, as part of the
‘oyel Presegative Fevars in respoat of fovelgn iffairs wileh devolved wpon the
Jrewn in vigtt of Onnsde.

The shenge was brought abcut aloest entirely by austom, sonventies and
regoguitiom.

4% first Cameda was not consulted iu the negotistion af suy tresty affest.

ing ber intavest. M,umhmamlw.mtmmtumm
ascesearily sesepied. Later the sivise of Csmade wmo imvariably takem. Them
mm—mmwmwermmwu-.utmmm
remained s repressatstive of the Rritis: Jovernment, ater, & Canndian yopees~
sutaAive signed such Westiss togetier witi the Eritisc delegate. Mmlly,
jenadien dslegetes slons Regoiisted an! signed tresties of scmeers tv Oenade.
mmuutmm. W.Wtbw
wm'omwwmewnwm.uwwm
of laperisl Confervnoss held during the peried of treansities fros eelowy %o
fully seweraige milon, 1t ws the Uovermment of Corsde (unf not thees of Vhe
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SM)M prtisipated in tae exnacltationa. odor, 4L wes Geviied

t the 180 Dapertal Qowference thet “witaer Srest friteln mar i sebniens

culd be Gomaitbed %0 the moceptence of xaitdwe abli tione cxeent uith iha

ePtalte stsent fen 21l govermwpisYy tne Coversrants roferred to uare tne

oropmmats of 429 Deaintors, not tieas of tielr aonotitcent noris.

- 'ﬁmw auston, sorwenti-n and troomdent of thr fadere!

suar %0 wsler Aste trentiss wes oryntaillsed By & Sudlolci fisding in the

sbowr Gouwostions Gese (1537) in the selekrated opinion of Culef Justios TMfP:.

%s regurds all sush imtareations; arrampem-nis, (v iz & necssmury

SORegIenes of the respastive rositions of tie Zominion “xeative snd

mMMm that this suthor ity (tc entor tnts isterw

mtiomnl egreemnts) resides in the Parlismect < Comade, The Liswteatnde

Geverners represvnt the Crown for esrtain jurposes. But, in mo reapset

deas ks Limstewant~Lovernor of s Crovinoe represest tue Croam in respeet

%0 relations uith foreign Uovermmsuts, The leondian ixewmttive, sgaia,

sanstitutiomlly 2o0ts under respomsidility to the Farlismamt of Semede

asd it &3 tiet Paritament alone widon cen seastitutdomlly ceatrel fis

eonluet of exterml affeirs,”

mmmnwmmmwmmmm o~

ireed in 147 vhen, on Liw sdvies of the Jsmadian Government, the Kiag issced

vitams Faterh delogting to the Covernsr~Osnesal "ali powsrs lewfuily delengiag

2 WE 40 respeut of (anada®. The efficial press relesse oe that date deserided

2 90w Lotbers Patent as fellows: -
A the intzodustory words of Claxmse 2 of She vow Lettors Matdat the
Covernsr-sonere. 48 antiorised to sweraiss, oa the advise of Sawadisn
Ministers, all of Ms Mjesty's povers and anttopitias in respest of
Gaanda, ZTale dess et Linds the King'e preregntives, Tar dewe i

W, | . -
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mwmmmmmummwmgtwvi
mm Y W Ornadier o ormest to the Fing persenalls.
Bever, vhem the tew Leters fatant o inte Tores, 1% wili be
mmmmwmx, on Lhe adviag of
Comdian Rinistars, tv azsargisse sy of tis towers an? cotharities of
e Syown in respost of Jsmeda, vitbeut the neoessity of & subuission
 Velng nmte to Hls Mjesty. (The new povers and mmtiweitiss conforred
| W SMs geaerel slmsr falude, sawng other, ioyal Pall foweee for Abe
slpniag o trenties, ;utiflestiona of :restins aad tae femianon of
Lebiurs of Credence for iobeossdors.! inerc wi.. be mo legal neowssity
ﬁ&lh%meﬁm. ovever, tae Coverseent of Camfa will
¥ in & positien to deternine, in any irerogntive matter affecting
Onnsldn, whother the subuisaion should go to s "ajesty er to toe
Goverssr-Geasral.,
The aow latters Pstont revoke and sujaroeds the exiwting Letters Fateat
and the existing joyal instructions. The Moynl insteuetiens heve besn -
Sacerporsted i3 the nsw Letters fatemt wiich beve been issmed under
the Grect .eal of Jwnada.”
b 45 siguifiomat that ths ;wes: relesss, anl the Letters Petent to wideh it refere,
MSthmmunmmWMMh
be demtesaat-dovarners of the Provincss. ihe dewolntion wis elesnly and eprersly
> the Gewarmer-Goners) (1.6, the Covermmet of Jsnndal. 1t fa signiffesmt sles
m.ammmaummmmmﬁmmm‘mwm
m.‘
It lms been sugpapted Uit singe tas Canalisn Conntitwtion hos oo
e belng to Some extent a5 & result of jeesdect, Uit ie %o my the develepnent
" ensten end evmvention, the Constitution 1o msweww less elear wr weild Siam
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it wight wiheawise de. This conwueiow L bozel oo dxtoles intermceiatisa
3 the prosms of somstitutisone’ Sovaio.: o,

L S8 of xurae true timi widle Lo TLII3 b AOTISEn LSt Meusinm
dua Vaghe dosameat of tie howmdian coastliiuiion, the oot wes ot sulrsotive and
neh of the Comadian sonmsitaticon 1z uneritte:. ot 1 sor even xowsh of tw
onstitutismnl provisions iatenied to sovern the Nmoti alng of thw nev doadaion
e w set Wit in tne .ot ftzelf. Thrlous privicions not s axzeesed,
of of mjer importanes Lin reliticn & grercgetive povers, incluing the teoreige
ffairy erogniive. MoTeaTir, Lav Aet L gef B weolion of res onsibie gorernsent,
be Oebdmet wywtes. the mtutis 18 rele of the rime Andster, e puriy syetes,
ar As the offlse of mmw—wm gorstituie’ br Lae soke ine office &2
antioned, Wat the inmmdent is nipalisted by tae ‘ol “rorogetive. 8% sentioa
hatever was mede 0f the ‘rime inloter or aic Cabinel in whos the pesl exeostive
over resides, Ioc longuuse of Las precxhle 20 the ot and the evidént inmtation
7 the Srafters was to Lfapert ints s anedian ecsstitution the uhole ayotes o
speratus of government tove oped prlor to 1T bots ia Goeat Writiin and dn
2wth Amerioa. indesd the preazbls (o the .iet mekes Uiz explicit in steting
M “wherwts the provimsss of “amain anl Yiowa ceolis and dHew Wupaviok dmve
wressed Lhaly dexirce to W foderylly unitesd fate one docinion wader the
s o the Unitod “inglos of ‘rent Pritaln sad Irelaw® vith & constituiion
allsr fn prineiple to thet of the lalted "inglom..." |

Amsordingiy, the Ast does mot pell cut the llalic of the jrerogative
T the Crowm. Mo xestisn L4 made of the Jaty resting on the Covermup=Omersl %
aure thet there Ls st all tines o Frine “inlster ad Jabiset im olfTise, in
-aghng vith the prinoiple of contimuity of govermment. %o wention 45 mde of
o Mogrese Cwxrt uf Guomda or of ita sinotitutiooal role, Nothing in the

Y, |
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Constitation sakea refersnce to the baxia sunstitution) prineiplisc of the
ragy of Farlisasnt and the ruls &f law,

It is tlecr, thercfure, thet the .sdlns ocoustitution is in part
uritten nn? dn prrt wnaritten, a:l tws 40 v rostristed to toose provisic
widen sre oot dowm Lo wrltin; in tee 7 Got, The somrtdiutiea is, however
nonstisless ree’ for bolng prtly i umeriitsn fore. It 19 on _k?;wmw vie
sf senatitollom: . (ow o aaldnioln Lant bedsuze a periisilsr constituticns’
peint 18 aet enaarined in o vrltte: 3 29i8tation, 4t thercly losey vslis!
Tads would apply oniy in tir mmse o 2 zoasiry witc o oo lets writtaz cone
othtation, 47 thore us ducu. e winle alttory of accsiltutione) practiee
bs8 nade edenr than &: unriiten constitution 4s fully eareblie of providiag

the wecosmery cartaimty of the 1-v apd the omsential safoguerds whieh are

the funotion of every constitution. To suggest thet thowe aress of esasbis:
mm_uﬁwﬂttmaﬂmuﬂmwmnhm
the heete and lang asttled principles of canstituticssl presties. 3a the

n#attm-mnm-namumuarwmdﬁnnmm
af the Canedisa Canetitution 18 not clear sdaply buciuse 1t 48 pet @bvise
in & weitben dosunart. In partouler, it 48 not Sustifiable $0 sewbend Shet
2% 15 wntlesr share the axternsl power resifes in Cumdion oaastitutioms]
pasctice bedsude 19 #0Afic provision on this mibjest 10 eastadned 1o the

B fot. Tn fest 1% has Lous bem astsblishet thet Comdn hap o Sresky-sek
Power and that 14 15 axerciset through the Qovenmest of Commde. ThiS pwinc
a8 Bever bews quamtioned. Kecently, hovever, i has bese Segpevtel Shd th
power 48 shared with the provinces or thut §& gt o be shared with She

mmnu«mu;a,mmummamﬁmn“-
trety-miciog porer 4n cort in fislds. Thuse allagdions are ot Buppeete !
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mpuitmucomn wmmummm

following lanpmge!
"osmlly, 1"

of istermeiiomel
hﬁdwdmcu&wmtamgwtatopﬂhm.hmt

fomctice. From this point of viar the United Ststes of Mserios, the
Pominion of Cammda, and the Comornealth of Australis Wbcw
a8 belomging to tho pure type, 4n widch the whole tresty-owidng
capacity 4s rvested in the federnl povermaant; the meber shat e

or provinces OSSesS no such capecity, although their sooperstisn uxy
"

48 the feders) govermment thet exesrcises the totality
capacity to sonclude trestiss and it is tiw axcopt Lo -

be required for the purpose of implenarting & treaty veot

mwdthupmummmsammmm
Mr. Amiré Patry in his studys "It ernationsl Capacity of Fedeml Btabes”
wiref, o'est en vertu A'une pratique oomstituticnelles @ paxtie fomdb:
gar une interprétation plkdt restrictive de 1a pamanelité des
provinces que 1'%zt Fédbrel a apguni o tone axodeelvitéd )’ enarcis:
dos compbtonces intermatiomles .. (més)

nmmgmmlpauimhmtﬁhmm
via &roit Mcmtmlewum. m le seis sNONe

parsamlité véritsble aux Stats nebres des fédhmticws®™,

to quastion whether thape prinsiples s841) apy
Mlﬂ(ﬁ!ﬂ:u&

1. Patzy goes on, howevar,
4o postulate me principles of fefevelimm or im
pot, cleer) as the basis for a Alfferent ccnclusiand
wigis 41 eppertient #'sbord 3 1tétat Mwum
par la conatitution, 1'exsrcios de cartaines w_w«

s sollogtivitée-ucxbres™,

OQO?




T™he srpmed 18 sonstines oude thet ths provinoes skeuld huve
‘he ebamsl Swwardgnty that goe with their intenwl cometance wnder
ibe British Nerth Mneries Act. Tt 13 Laportant,tberefors, in cemmidering
A48 Sumnd %0 be mmre of 1t8 inplicaticos, on the hasis of the actual
wovisiums of the Rritiwh North Mmerios Act.

~ Thare 18 w0 dispite a8 to the status of the British Morth

serien A0t of 1567 s the basic oanstitutiona) doeunent of theCamedizn
 amstitetiem. 1% peevides for the dlvision of legislative pewas as bebwom
he Rriianat of Camndn and the provisaial legislatiures in Fart Y7 (Section 90-
S tacdustve), |

Bestion 91 provides that "It shall be lauful for the Guems, by
ol with 4he sdvice and corment of She Bamate and House of Commoms, Se ngke
w8 for the Nwoe, Osder and Good Govermmat of Clamds in relation to all
#es net eomdng withia the Clagwes of Subjects by this Ast sesigned
slusively $o the lagislatures of the provinces®. (It 15 notewortdy thet
wotion 92 mekes no referwncs $0 the prwrogative pover of the Quesn but
ere auly b0 "the logisdeture” in sssh provines). Section 1 goes oo
suu.-mmcm.wm-onummmnw
* the fareguing Terss of this Seotion”, 29 classes of sbjects falling
thin “the emlasive legisletive axtbority of the Purlismant of Canedh®,
Diliemtly, ths ssmtiiom closes with the provigion thet smy matber couing
Shin She claswer of subjosts musented in this sestien shall 2ot Vo dommed
Gome within the luoy of Mt "of & loml or privste miure® Msted ap
Lenging ensdusively o the leglolstures of $he provimees” ia sectiss 2.

Sesion 2 prevides that "§p exch provisse the legisisture ey
Unsively nske e in relation to natterw coming withds the slassen of
Jeske® thavelmfter ammamted, Fiftem clasees of subiests are Lisbed.

Py ¢
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1 rtogith mb-gention concludcs A Lo C.ths

rarely Josal or priwie orturc in tpe avinee
Sesticn 93 prvwides that “ir and .or eaoh Trowinue T the logisialury

aclunively make laws in relstion to tpastion, suiect to the poreisioms

Aned in four mb~gocticos dealing witr eencaination:l $thools, ssparatc
s, and dissatiett schocls. (Tt shal? be noted tiwt the pess Lre naot
+ eualusive to the provinoos; ssb-section L providen that "in cane sRy suG
neial Low a8 fyow Pime to Timo sees to the Covernor-General-ip-Council
imite for the dus ExsoRkion of the provisioms of ttis sectisn i3 not code,
nwmmdtmmwmml«iwmﬂmwawluMQ
seckion 15 mob Muly executed by the proper provincizl autbori¥y®, ren
ueh eege “She Parliamsnt of Cands way aake resedisl lawen.)

Seaticn 94 provides wisply thet the Parliswsnt uf Camedts woy make
w-mwwamwo:morwofmawmtmmpw
umnwhm.uo,mmummam,-marmmn
;mmmmmw,mttmwmmmummml
‘slation to be mde affective.

:mm”mmrmmdmhmm
Sultare and fmedgretion. mwmgcofthe-dimh@aoqmu
Ltmmpmdpmwumhtm *ipn esch province® emd provides
,mmmmﬂmumuuaumwnuummu
st of the Parlismant of Canada.

Lmatthuocmmmka.WhMrtmm
vinces have wersly locsl powers. memmﬂtundmn-
igned respestively to the Farlionast and Shs respective provineial legislatures,
ntﬂmﬂhnﬂi&ﬂ“‘tﬁmth&WMlﬂm

foreign onatyy, or betwesn two provinces” coourring in Sectiss N,
OOOQ
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ip the anseus o subjoct assizied to Purlilawent,
Hepestion 1) - ferries, ‘ ) .
stioh 48 S e3mrp comtrast with the lensinge us> in assigning ¢lassus of

nbhjest S0 the provinces; whers such &3, ©.g.!

‘uction 92:

nb-seation 2 ~ $axgtion pod revenues; "within the province”
W - m;;_mw:for the province™
W'W *in end for thu province”
sub-gestien 8 - mnloios] Sretitutions; “in the province’
siraestion 12 - polemiing zarriage "in the province
mibsestion 13 - proporiy snd civil ripted "in the province”

Jo-section 1L ~ aduinistration of justices “in the province”

jb-section 10 - local worke and undertakings (exclited frou. provincisl
compstence are stenmships, reilways, cancls, telegrephs and
ether works 'cormecting the pruvince with any other or others
of the provinces or extending beyond the limits of the province";
also excluded are stesuship lines "“betwean the province and any
British or foreign cwuntry”; a further exclusion fruw provincisl
competence are 3uch works as ar¢ declared by Parlisment "to be
for the genersl advantage of Canads or for the advantage of two
or mure of the provinces”).

There is no hint anywhere in these kegy sections of any extemsl
~ extre-¢erritorial powers for the provinces. The basis for any such claime
st therefore lie outside the specific language of the British North smerice
t.
Apart from the British North America Act, it is necessary to comsider
80, in detarmining vhether there is any basis in the argumest that intermal
spetence Garries With it external sovereignty, the series of consultations
14 within the British Comonwealth which lod to the gradual attaimment of
tomowy of the Dominions. In perticular, it is notﬁorthy thet the atute
vestmimster of 1931 provides in Sestion 31"It is declared and emacted that
> Parliamemt of » Dominion hss full powers to maike lawe, having extre-territorial
eeedD
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orstions.” It 1s nstevarthy thet thie roer wvog w2t Zivin Lo the lgglaloiurs
T a1 provinge,
IS i3 argued nonethslese that the cor: Ilneli-i3s of » elegs of
tieet within rrovinelal rovers carries with 14 (e “ecessary relited extermal
versigaty, No le;al bagis is cited either in the ritisn iorth ‘ceries Aet
in "snadian eenstitutisanl l=w for mieh a vrov:sitis:; it iz simply asserted.
It 18 evident fpan the +bive citatlons that, jwvssl1r as the 3%
t is ocongarus!, vrovincial rewers were iztenied 1o be Yl.ited to zaztters
2 lecal mxture within' the rrovince in cjuestisn, » ever, even if these
asiderations vere not surfficient by themselves, 1t voul! be clear from g
riber sxmuinstion of the lenlications o the notinn ibat a provinee ecan
ve sxtfe=torritorial cosmete:scs that puch a thesls ir n:t oompatible with
» Canadisn Const' tution,

see/11



The arpouett, 15 sccw-tal, o> 0 save Tuaterooilyl QIO LUNGA. T

. lvsim of the dlame®s o mosiact o owerl one D Lo b oo lusge oaroors’ o ol

e abetutas sl PEEPTeses 7 the lovarnst limsl arosaticslicog ln Bhe D0 oerelae

ndy ta the Tallawing eoaeiuaiany o e lagle 27 sk a theare:

«don 24

Setpetim 7 » Alrect Saxibisal vhile thare (3 ono roertltmtisaal biootlien L
provisess barrawing nteile ihelr Turlacg Tor reswvinelal
perposes She selessclisn sight b wael »vg & basle lor

salntalning the praviace esul? papticirete in the (nternzilonsl

Honster; Pend vhose nenborahiy 12 11 124! Lo sbrbap,

axlal tas labac asd vanl shermgna this robesectiz eigat be
uned ag & bagle for sledving a rLont Tar A yrewicce $: pasrticipate,
for wsmaple, i the seetlage of the izber fpaxittes of the
oemyaie Comzission for Wrope,

Jamtehlon 7 - hamiitAlae sATliage MCiMSRe1ics "ie sni for Sie provisee”)
Shils submeeotiss wi -kt ba ussi ng 5 “mels Tor elaising a
right to -exbershir in the -orld ieslthi riasismtisn axd the
talted Natlisus ntormatisas] "Rilirea's ergeney Aund,

hatashlan 10~ lasaloasidasdonisgiaklace) s evite of tae spesifie sxseption
o avtraeprovineial etes shirs linez, telegraph iines, daj
ths theory, whigh srpasrs 40 {gnors susk sweeplisag, might de

ee /12
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“sed im eonJumetion withihis =it~ w0 . Lo o el Tt mley
eslberelip 4n the InterGoverrrents1 =i 4 _ e LMatry

ra -

RS 5 A3 A AN

and the Intesmationai Peleavounivotiore Ung X1 &

LA PN

interpretation of the wore luekl’ wishl ve uses

¢ sixdaarir 15 bes]

2% o ownEis for Sleivwins
wedberebip 10 the Imenstional A.odc ersy hpmey ant for sescynia 8lrogture
>f the Tent Ban Tremty, zn® the Hon-Froiiferstiw Tranty; for meveraniy

in the Imtarvatiomel Civil svist{on wrganiaaticn snd for siemotupe of the

ihicago Comvertiom an Adr Ravi stior ap? the (uter Brate Trewte; and

eparete represemtation in the Lew of the Eex Cum
rignature of the four 195¢ Geneva law of the Cex Lunventions,

Al - BISPersy apd civil rigids; tils sub-secticm bt be uned a® 2 basig for

Asiming nedarship in sowe o “he sregang of the UV itsgsl*

Iurencd and geparvie

such a8 the Soommadc
nd Boolal Cowncil, or the jhuun wlghts Comrdssion; or sor perticipating in

mierwmoes such 88 the recemt Mpen Wits Confarenve st Tehersn.

.1 apd 25 - aainistmtion of Justice agd tnpogition pinishcans; these

ab-gestions migt be usod (o the Laoois

wf the theory in questiom) for
iaiming seberabip in the Intermstionzi Mstitute for tre Unificetion of

dvate law}; perhaps even for daanding the riymt t¢ become a party to the

-atute of the Intemationsl Court of Justice; or for separate represamtat ios

© the Imtamational low Conxission, sn? the Internaticmal Court of Justiocs,
n sddition, perdmre, t¢ a Canvdian: ueber),

Froviding for copourrent ;:emu-l' in relation to “sgriculturs ip the provines”
1 “lmigretion into the province’ wigt be used as the busis for a olsix for
>vincisl aedbership in the Pood and fgriculture Organization, and provimcial
$icipation in the nsetings of the Executive Joard of the United Nations
t Commisgioner for Refugzess; or for nebership in the Intergovernmental
aittes an uropesn Misrution (of which Camda is not a nesbar);

eeedd



~ ghayed povers in the [lolf o7 utoar x veuart to Juttet:
decision might be ured an ¢ somis Jor o CLis LY e pTOVIAG

to sepersts aebershiy in the Intemiiioral Lo bewy Jroanizetion.

‘ootiom 931 eoMusation; tihds sectior if nirews’s vslne 2eed ns o ~asie for
s Clain to segurute memhersnip in the United Natioms Nducatlion,

Soletifio wnd Culturml Crpemizstion.

_ Such organizetions as tre Universal "ustel Unlom, and the
‘mterpationsl Civil Avistion .riwizetion atk, for the tine being, be
sxenpted from such clairs, bhut 1t is rot MM Moult to foresee tht they, too,
soald eventually be brmught into the srbif of the arpaicnt thet provirces
require the right to semmte riewershiy in intamutiomal organisstions as
sueh, Af cnly o tha besis tict exclusion would be dlscriainatory.
?c state such arunemts 18 to show thelr fer-resching comsequences,

It 48 tmportamt to appreciste thet the probles 18 not sn artificial or unresl

It 4¢ clear froa the foregoiny thet what 18 placed in issus by the
theories of sxtermel Eovereignty for provirces is not acrely those mstters
toushing on eduaation but the artire mnge of mubjects fulling withia donastic

provincisl oompstence under the BMA aot. II provinoial Jurisdiction ware
atepded sbroad in ail fields, vhere provinces wve domastic coupetenss,
she provinces would in effcot h.ve taken ovar the wajority of the pachlons
involved in comtesporary intemation:l relations. It hecones the more
‘mportant, therdqn, when such thoerias are advancad am pert of the “new
enetional law® or as & busis for spproaching the auendmest of the Camadisn
Mimtm by fait sccompll or precedat, 0 be aware of the direction in
ich such theories inevitably lead. Procisely batause they are not based
seodh
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‘n logio o law or o axistin: Ucnatian constitution: ! rrecbise, ner on
scogmised imtemmetional law, they are ;rrticvieriy elostic. WViet wlgsx
ww be & Sheary Ciwt imtermnsl coxpotencs onrrise with §t externs] soversignty
iuld 1ater evalve 1nd0 # theory that, where it Pofd Clearly been ostsblishet
Jmt provinees bg/g;t to separets participation in imtematiom]l confevwrwes
£ ane Sord, Yhey ought, lorisally, %o be permittet tuc sace rlent with
~8peth te al) sonferences of sl) soris.

™he isme s, therefurs, not as to vhethor & province can sttend
: “wner® Iermationel eonference or engage in “techiical® relations with
mebher pover. The isgue i3 vhethar Canadn $8 t~ spesk wili. ane woice
‘oresd on 8 very wide variety of questicns witdch fall under provineisl
jariadiotion at home, oOr, in snort, whether Camade 48 onw entity im the
intermetiomal commnity or two or ten or sieven as® the case may be, It
‘ooongl medesssry, therefore, to commider the thesis that “precedents” can
nd are baing estadblished in this direction snd that thies process rerresests
: proper and legitimate basis for revision of the prasent Canadian oconstitutiom.



Co The Prwsesy of Creating Freceve: o

™he argwmnt 1s smeds thot since Lanmas scquirsc Lwe soversignly
et indepenidence b cubten, cxmvention anl praci:Ce susieal €un &l90
ssquirs iaterastionsl stetus by au analogovs serisk ol “preceusnts”. Im
consideriag L Ais Proposision it 15 UeCesSAry Lo bear in mind the
iaportaat rels of imternstianal ler in detersinin internatiomal status
1o addition %o constitutimal practice,

IS 1s well settlsd L that stater achi-ve starenced «ot only
My their unilatersl scts, (vhstler tarou k e volutlon or reveluiion, of
othar means). The asquisscsmse of other suabes W their stiminmsmt of
statebosd 1s the esmsotisl prersguisite to msmberunip in i insersationsl
somtinuity. This asquiescescs and weeptance of thelr staive is termed,
in foternatisnal lax, ®vecoprition”, in contegporary praciiee “recognition”
is often achisved by means of sdrmiscion to Lhs UJN., bub Lhis is GOt mm
inveriabls ruls, since recozaition can te sttained by sther assns, and
aiaission o the UK, 1p not looked on by sone stalos eox ascerding receg~
nition,

Under long setbled rules of interstional lav, interasstisnal
status does not ascrws a8 a rvesult of inte:maticnal setion unless sush
action is¢

a) eccorpasied by & elala to internstioual status) and

b) sueh status is recegnised by other stales.

The constitutive agt in Lhls preosss is e restgnition ascorded

Y
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by Shales Vo the imtersationsl Guatus bean apuSrbel. Voo, eV &
arvengenei wegItisted Ly cCiBPOt 8. Lix wouestic Jtvel ek OBIE
permit toe sompenant units of o fedoral stat: Lo exercise 6G:tain
powers em W intermationsl plans vould LOU meceasar.ly € sy witt 1% vhe
powere seught to b8 orewated, dele;stec o conveyed. Lher states aight
a0t aceept the purpertad international sistas, bLeciise af e possibls
implisations for all sistes of sueh a dewelopwo., | 'L 16 of lictle
Surpese te point %0 tio “"once ouly” exewple of Jeyicrussie and the
Viraine, given the vu;y speeial circunsiances of Laeir sduission to the
Uel. and the feot that any other atiriouticus of san intsrueticosl
personality whiish thay say appeasr Lo hove Lo law are very slrielly
circunseribed in praciise.)

Clalirs Vo internctionsl staiut by o compenenl yart of o feasral
state whish are pot founisd on eonsuitutional lax ara prasiice can place
forwign states in Wha embarrassing position of havin, to decide wheliwr
or not L0 recognise Ve satus being clamed, Tas priveile of mon-
imtervention 4 reised &i the faderal governamnt awxd (os other compeweat
Parts demy the status being ehu?luﬁ it becames necessary fer the
foreign state to chesse detween the competing clzims. A further sompil-
cation is shat the principles spplicaile Lo rseognitioa of stales are not
nessssarily appliesbls to claims to lisited Jorme sf inmwePostional
severeigaty. In treditiomal concepis ef internsiionsl law, wils there
huve bosn nany cases of dispuved claizs Lo somilete sovereiguty end
indepeudeacy, situstiens requirim, ssceptases of s lixited fevw of
soversigmy tewisd to arise mot s & result of a unilateral sseertien
wu-tmmww.mmma.m-m.mm
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e asesrtion by a?olm*.m POWEr &F vtaer supsrier siueerily o A2
relationanip with the depsnoency.

Thsre sre aany snomaliss inoerent in coutawporoery: uotions of
recognition, renging “you tim satrictly iep.l olhtervauce cf pre-getermined
eriteria to highly peliticsl spproscher bavod &i =tu Gpok Ve nature . f
polisieal relasing with itk sntity iz :?ues:-!.i.;’:a sy o kjective 1l..al
oriteria. Op ome peint, howewer, &l1 tosorles of recegmition waet end
agree, and that is that recoguitic: ia ;rented wher o slaie deeus that
1t has grasted resogerition, - not hefsre wit net xfler. ot consisient
with recogaitior do not costitite recognition, L6 whe eutasy <f tae sote
dous not 80 inteand, oisilariy, ects vol seeeddsrils Carfryin wish them
full resegaivicn can be deened to ccostitubes recornicdoa 1S the gusher
£ the sets 80 stipulates., (kawplss of volh t.pes of situstions sbound
10 internstional law). Ulsicately aswsver, 1n uraciice, reality and
isgal theory tend te coalssor, & B4 kntity witeh iz pule ts effectively
prove 1t stetebood terds %o hecowe recognited as a siate. nscoymition
remains, however, not e asre matier of form, I s a0 act Raving speciiis
legal conseguences, & 8 result, It tour nct tend bt atcur by an secideatal
srocess of egquivacsel acta.

Iz comsidering tie soaribility of a claiw by a ovince of
Suseda to ioternetisnel statas, 1t is i-perteat te beer (o aind thet
agt, only FLetes Aher thsp 4nads would Bave sz eessatial rels to plsy
in sosording recornitionr sf such status, The federsl stave itsels

sd tte compeusnt jarts have ar equilly, if sot worw importsat, rels,

.0"
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on She capemity of fatcrsl Sonnos an’ un aBIog<l Troe pleti viedationg
:t tteemrtionsl law wnld, L nccanted by b mesaves Seotes 27 Cho AR
flnce an omm on Btetes wishlng . brve dalding WALl the wurpenent. oty
dlm otatas. It is inondiert on mch matee €0 b oerdair the

the somstibution of the fedurel otatu 5 Guesiiun clarly prondise the
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On She benrls of e principlss ef soversignty, equality, sstual
sonttend end mee~imterventisn ceupled witi the duty ¢f se-opsraiiom, 4%
998 without sayimg Shat any foveignbtate desiring t¢ enter isto srramge-
muhs with ¢ compensnt part of a federai stais samnct resuict it0 conbarSe
snly Se 1he omponent wnit in question. It has & clear obligstiiom i
toternstional lax Vs sonsuls with the Jovermment of thex federsl ststs bef
AniaFing WO any cowrse of mtiem which might viciate ine eocnstituies
of the federal state. This edligatios 15 one cupwd under imternsiional
law by every stede to sve.y obher statle and L4 exists irrespeciive
of the wishes of 2e compensnt part of 4is federal state in uestion or
the desire of t ho fwrcign stave Vo deal wish 1. To igneve or Wpass the
Gevermmnd of s federsl state is not & mere Wreash of protesel. It is
s vielsbdon of enttled rules of imternstionsl lew, Stete respensivility
say well Be imsurred by sush actiow.

IV is okfioun hst 1% Bencves states $o De ¢ sutiens in the
sxtvens ia stteapiting %0 interpret anctimr state's seastiviliem,
particularly that of a fedsral state. VWaen e scnstisution of the
federsl stats in questien i ia part waritien the meed for sastiom is all
the move great. Avisusly the bewt authority fer She imterpretation of o
88a%0's sonsvitution is Lie gevernmmest of the state. T atbeupt & wnilsteral
Lmerprwiation of anetisr Sa1e's Somsliliisn e Swmstituie interfereese
in 1% domentis affsive) and Vo Sale astion Besed on such M isterpre-
mw.wnmyuammummm-t
She gevermmsat of the federal stete in Gieslien sanbenstiture & gress
vielastien of the prineiple of nca-intervertimn, Wntle sueh poseidilities
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nay seem Righly theoresicel, ihey eould seli prowe Lu o€ We laevilacle
ssnsequenes of ssquense of eventy {lovine from . uifowvied sleis
internatienal atstus. I vasze 1. & asecusirable "med 108 SWOh Comdtd-
tublenal shanges, Lase i¢ ir an mpercidve ol Bot: domsrtie and imsernavional
ecasiderations tiue. 1L be Drought sbout by sonsults tiom, osioristion and
Ao-qpar.tdeh. Attenpls V¢ rocesd by upilate sl precedsnt emd megsiiatien
W IadS aceampli are aarily like); to prwiwe L e klbs &f Tessl.s
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right even Af willing partiss sax t e fowns o nastisipaie in woe &b

If sisre is Do pre-existing logs: basis woerebl; surn pethcipaiion in

the sesfarense or cemmliusion of & westy; fslis wdsr internstiousl law,
shea b1 eentlusion of sush an agresmetit or tae participstlos ik sech @
senferonce @oes wot Lisrely sttrect inmtsinitionsl lgv nor givw 1% oy
m statas wader internaticeal lev. In o.gor for sweh an sct o be
wvast 16 aay purpert vo be, it xust be 50 recopnissd by other stales,

Even mere Lmportent, however, L. wust & &0 reccgrised Uy other asthorities
of sas federal state in qeestion., ~he: twe jurisuietions coxpsts ‘or
suthority in the sese Iisld, thei Quite Siearl, uers 18 & Question of
recognition a8 to Who has the right wnder dispuis. The auvhority vhich
Las Jeng syercised the rigmt in (estion ursraladezsly Rus Lhe psF ot
right wntil Lt ie upset by the cowpetis; estuority.

Tiwe confiist =&y appess © e sarsiy a dceestic purisalotiocal
confiict between w&vmm COVETTMBEL and st Teawsral gowe. ameRt,; a prohlem
ot lulrequently encownieled in tik awe. Ihe ieid 15 2UCL Lore sericus,
bowever, since it YaAses Questivas of Anter.aliusai Lav as well =
Canpdian senatituticasl lew,. o e internacional plane tee 1sswe A
quive simply shethesr tbere in tw be one enbity inove as Lawsde, or »
serise of entities possessiny thewe powsrs p:ose iy exercised only W

Canatls a8 & Wiwlie,
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O e besis of Whe principlss eI soversignty, esuality, mutusl
sontend and mea~imterventicen ceupled witsi the duly &' ee-cperatiom, 4%
4998 vithewt sayimg that sny foveignbiate desiring L enter tate arrange-
ks with ¢ compensnt part of a federai statc sanmnot reesdot its comtaste
suly t¢ the camponent it in question. It hes & clear obligsiion in
internstional law Ve sonsuls with tie Joversment of thx federsl stels bef
ADAGFIAE WPAR afy couwrse of wtiee wiich wight viciate ins ecustitllen
of the foderal state. This ebligation 18 one cwgwd under imternsiional
law by svery steds to sve.y odber state and L% exists irrespsciive
of the wishes of S5 compensat pard of Vas federal state in questiom or
the doslive of t he furoign state to deal witsh ib. To igneds or Wpass the
Govermand of (e federal state iz mot & were Wreash of protosel. It 48
a violsdden of ewdtled rules of imternetional lww. Stete yesponsivility
aay well e imsurred by sush actiow.

IV 15 okfieun hst 1% benoves states to De ¢ wutives in Siw
extyons in sSlaspiing %0 interpawt anciimr state's ceastitiliem,
particularly that f & federal state. VWhen Ve scnstitution of e
foderel stats in Questisn is in part warition the meed for smtion is all
the move great. Chvisusly the best acthority fer She imterpretatien of o
8210’ s svasvitution is Liw govermmest of tie state. To atlenpt & wnilsteral
LMovpretation of Snethsr S1816's SonstiVdien e Senstitule inberfereese
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(a) Bolabions anangz Bt ol are webo? Gr cegpest for the eoverelsx
-

The sonbendaal maturs of Lrtervmtionsl law 18 & reficctioe of the
=reat impariemoe sttachiad by states ¢o [rotsching thelr scvoreignty, subjeod
only $o remtrictions an! dilimtions velumtarily incuryred.

JurAfioel equrlity 18 the foundaticp stome of She law af treetiee
#inoe 81l prties 40 a tresty sust he Jurditically opial in crver to be
-émny aseured of ability tc perforwm the delimtions incurred. Treaty
dligons inveke the respnsibility under imbermotionsl lav of the paty
iacurriag the dlimiion, ant only sovervign snd interendat states cap
fnour stake respamatdbility. Only ststal ©an be parties, oither ss platmiffs
or a8 defaniants t5 an sotion in the Imtermatiomal Court of Justice. Siantlarly,
aeberwirlp 4n the IN i3 1imited tou Stated, and the mase standarde for
neberskip sre mpidly coatng intn foros 4n the sircialiset spencies of
the Ui, ap fomer dopadmciss achieve MUl sovercipty an? indspendencs.

In mach organisations swerelgn equnlity 18 the philosophical besis of the
intitutbee thewmalves. Taah #tetc sobar wotes 33 ane Soverwign etity end
o open L senr e Jdrmlily ol mesieraid Dok fedsral siutles wowld viclale
~he préingiide of suverdigh vty Lo wooch such rpacimelians are fowxded,

(b) Didepsnuent sovores . slats: are Lhe vy Bempers ul the internatiunal

The fully sovervign suale ic obo Wit of iwbernaticunal sesiety s
sovereignly and lndmpenesnet dre the Wrilledd prerequiniies of statahoody
gl mbabehoud or LI w Shit oot of merterahlip AR Lhe iniernalionel eommnity.
Ariisr Gonesile of varying dewsas L0 sovercigni) sre Loiay amachrenistic,
LB RPREY ATLOrL-Liabal L reosises 0 prsctics undy fuldy mmin
LAl BBl deiAndentic s WS Way L Lles,ARcierSo, |
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Lhoid fow federal BLALES WLUNL Sty Lwniood o Bad pract.eb wdes Tusericd
sutrel. To pustulale nes o bir o L€ INrase . a. AN ol SR ol a
foimral SLALE WORL: FWU COWIL.r Lo GoF T8 OF 27 el kidb, PETESCL Jreseil W has
in Anturwabieral law, anc fly ap Lo facc ol Lhe fuoc o UL SEI005, 00 el
which sonbes orery inlorsaticiua. las -€ o oakad,

AB L3 Lhe 2B &l woBlm™ s s e 5 tew as @gacdgsidung, oo in he
cune of Lruatysaskirsg : O0Len o [ Facii0e &%l Lis affirm & PualTlil Ve
Turiiusontal Gunswtu Of 1ousetder o &l 8 . Yeirafil &b X SB6GLvhis o5
quinites of full parmiloijanich IR Lo, SA0Mad ATTall e (PR e L w¥Cluliom
of the Anberneliuntl ot ati, Wil oo A QLIDied iw@.<aDi slatbed, «nd Lhe
Virteal dimsppeareroc L tie HALI=BLALel 472 Wb, L Cie8 OF Lt S0iiniag eliod,
have reinloresd the Lgofver of Lhess . ro. e,  Jbe0w0nCies ROV Rl been
interested Ao aQquUaring -6r . I7ACITol POMEEE Ul 0Ny QLeITal GOUe 0§
thay demard Pulld suverssanl sl Mot Gn0te  Thus, A signifiosnt SharuSleriscie
of he svelubion oI he pecu-war worl: iy the giliaacian of halfestates from
the Intornntiondl soene aml Lhe wre6 .0s of full sovsrelgnls as e basls Jor
partigiatiun in apverialienal alfle.rs,

Contempurnry irileriilicd law eativwes Lo grari sone regogiition to
it eartinrtliog cvioiiBl FLalus O ORLALE 48T L, Ul LIGre 1S DD poves
LN GABORTIALlL Lowisr B LMe weYalujrerd ur‘. Foa goooe, L Dased an the sxiatencs
af half sbutes, or stater wiihil Bielub, mr&m bhe fwieral states (with
the nobanle eace Lioh of [yelords-is @ the Ukrains), thw novesent, is sy
from the RAbion of huifl sovere: 5 eriities = Balf sovereigh intemially or half
sSovereign mxternaily. Indesd the ;.r;:ztailat,lmf 2l Exteraal powsrs for the units
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Adereshdenal Summnity hes beim deveioped, thesugh uhe U, e epa0inidaed
sgonnins g She Pedabed Lmernaiianal organiskticus.
{a) Indepmadent seversis:
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A ~bmﬁnwalmommm“um‘nnwm
sovervignty leade alse to the swnglusion Lhat wnits of all fedisral steies kwe
the rigt te partisipate indopenaemly in intermaiicial erganimstiens cureerced
wilh suihjusts on shish sush units have sowpeienes wiithin the fuderal stats, |
The yesuls, if sush & theais wers valid, wouls be the proliferation of purtiede
pands An Lnermmtional ergerisstions, whiich weali not otly aale Shes wurkable
uw-mﬁmwdmm-qmwam.mm&
sath orgasisations wre bused, Pedoral states wouli have twe, slevern or fLifty
oohks and She aame masdor «f veles, As against the s.igle sest and siogle voue
of witary states, Yo perall the sompenent uhitc of federal states te bevous
aspbers of fabhernstisdl srgaisations weuld opon uy questions whioh eoulsd
threnten the lagal and philusephical basis of sush orgenisatisa,. The asesp=
sangs of the thearies baimg il forih Lo Jusmifly exisrnal powers for the
provinoes of Cansde wonld have very serions conseguenses et snly the fulere
of Cumada but for the futurs of interastional erganisatiens,

{4) Wmitery and fwierel starer are in the sese fmternational
MhAanl_aesiblen

SN

Besaves of the sonssusial navuwre of internstiens) law, the rulss of
Aatermational 1 Len te reflect bhe aciusl meeds and wishes of W Antere
miional eemmmity. The jminelples of voversigety snd squality of states are
e bath the Jurdidies] Basis of intarnctional law and st Ghe sanms time a
saflostion «f the meed of stases 4o regulate Shair affairs in &8 enderly
fashion. It 15 & sorellary of these prineisles thei Lf & growp of stabes or

occ‘*@?. f*



depenbengios shoses 36 Jodm Lozeibenr in & fuaemiias, he resull .ie. & Blngis
Mnabs in the ayws uf the imem.iase) ke Cederil suitbes have neliner
srevtar -l' doseey iegal slatus Lhas Wi ar sia.ts, oWl ®txre WOy & ke
resuly of She Wnion of fully ewwersi s Slatce, TAr Lbteorias wiith weulid

ascard greaser postr in Lrodtuy-eakiny K Aibesraiional reprenwbatien Le
fodaral oluies Lhah Lo WALLAYY States would WidersiL.seeabiy pesh with greak
resisvenss net ealy Iram wihtsry shates, bul in audition fram othor fodmral
Mabes Whleh recognise Whe functionei rejulresst whler CONLERGOPNrY GOLLiLiuns
for & ewmesrted and ceordinited forsizn pollay., ALL coniee arw wquud in Lhe
ayes of e law, ard LAAS pPinelpie oxnnol te erodst By feosral stshes Lesuing
POVEFe met Securded Lo WUtary Susbes.

(o) mma:wnmmhm:uumm:m

Earlier pactises, devalopcd during an «r+ when internatioral affsirs
did not present the somgdax and diver:e range o sssues wbieh Lhwy do teday
permdtted the abaring of beth the Formudstion an: ispleswntaiion of fereisn
paliny ancnget Lhe eompament parts of federal steios. Instaness of this
phenemsma in the J0th eentury; Are vary few (and in all oascs under esatral
m)mﬁmmmmudm:mmxumwmwm
hawe virmsally fellen into desustuas., The explanstliun for the Kisapjoalance
dmmnmwmﬂummammmm
Woday ~ of an weenaais, politicel el soectimes nilitary nstare ~ whieh reguire
mmwmwwmpadmmuuucﬂwﬂi,
P the Last vt the parts are normally nol interested in maintaining
seversign status. Divisien is mynoncmows with woskness in Amternatisnal affaire
veday. Thas, the eondust of fursign Affaiss in both new amt elder federatiens
mmumuamwxuu.mmmmdmm
a8 & whala. Indesd, Wie pressures which bave producsd Lhis kind of secrdinated
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respemee fran LOlerhl Stitur haw™i & 6L CUOLIL G W0 BOVERRLL ST REEOTIAL AN,
w an military alliail, PG iibl.asn 7L bl il WG SOLHG. AL WL ik

The trend v Aot Sowar.: L. wii.bie. o awasl ol Ve power af e Wabo. JedeEL
ptate, bul rather Lomirus or ireiaVivhods 80WKCWAAAr On Lhe inlernaulioninl poadte

88 $he prevequisiie Lo survival.

(£) xm.-mum myum.xm A8 oATTimi 0t w 1he Lisis o&" m;xmt.im

Mash of Antemacion.) Autaoou e i .oud an e need Sor stels tO
uaperate with ohe anothir in Guuwen receTillicn o0 WiwiP lnerdepandu.08,
This preciion of cooprralia hie T Feceduides iﬂ?,stgi‘.l dul] POl statcs An
the oomrses of the sludles buir; Gurrice aul in whe ud Ly whe special legel
smitios aRLiliwd, 8,;ropriate.y, Lie Cowsdilie om r:-;mz; aelalicne aa
Cooperation Aweng ubalee in Accoruwnes wilh Lhwe - rasel.les &f the Charter,
Jueh swupuration ewt onl socked effcoL.vely on Lhe baels of goed £uh,
another principle glven rec. niltlo: Wy uie oatidl Uessdosen, and alsc o, e
Imernationkl law camtirsion L Aus s uiles b ofe uaw wf Trsaties, Oecd 3’&1‘.’.&
prevappuees rosicol I the ,rindlid « of Bvurwisnt: p equallity of states, and
natminturveutian, Thuse ringi,.ic. AMe upwrilives i Ve deveioping world
ordare The nedlon Wil presoueis oun Lo ssleblisned by Lol gReomuli ratber
than by eoopuralian ani Quneuii-lLior WioTaines Lhens pringiples sami Funs
osunter 0 prevalling treide (n inlern Lichal law,

(B) Peceral states a.ijust Licir internal coshanisws 0 As b allow

for partieipacicn in intsrnaticral Lifairs of all vheir serbers
and parts on the wasi: of indivisitdlity of forewign peligy and

sl s sipgle ureweiow Sp sho WPt

The prineiples of foderalis. have evolve:d soasiuerably mr the h-t

few decades, particularly during the post-war period, during which the pai:e‘
o0 6
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and ssmplaxity of intermational relatione have increased so markedly. Thus
new states have drafted constitutions witl: interna. mechanisms allowing

for partisipation in intermatianal affairs by ail their members and parts on
the basis of one coordinated foreign policy, one indivisible sonréigiz«mtity
en the intermational plane, and one voice in international councils., This is
the new principle of federalism on which contemporary federal staies are
forwarded, and it is the only viable alternative for federal states to

fractionalism, separatism and disintegration.



