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MEMORANDA

On the 20th of September, 1913, the Honourable Alber t
Edward McPhillips, one of His Majesty's Counsel learned in
the law, was appointed a Justice of the Court of Appeal .
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appointed a Puisne Judge of the Supreme Court of Britis h
Columbia .
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Barrister-at-Law, was appointed a Judge of the County Cour t
of Vancouver, and a Local Judge of the Supreme Court o f
British Columbia .
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RULES OF COURT .

Notice is hereby given that, under the provisions of th e
"Supreme Court Act, " the Lieutenant-Governor in Council ha s

been pleased to amend Rule S of Order LVIIL, being marginal
Rule 872 of the "Supreme Court Rules, 1906," by striking ou t

the last eleven words of the said Rule and substituting therefo r
the following : "twelve copies of the Appeal-book, if printed ;
if written, six copies . "

By Command .

HENRY Essox YOUNG,

Provincial Secretary

Provincial Secretary's Office ,

ictoria, H.C., 19th December, 1913 .
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CASES IN ADMIRALTY

HATCH v. POWELL RIVER PAPER COMPANY ,
LIMITED .

Master and servant—Workman injured in the course of his employment—
Negligent system—Contributory negligence—Self-balancing lifts—Trap.

In this case, on the facts set out in the statement following, it wa s
Held, on appeal (IRVING, J.A. dubitante, and MARTIN, J .A . dissenting) ,

that the verdict of the jury should be sustained and the appeal dis -
missed .

A PPEAL from the judgment of MoRR,ISoN, J., entered up on
the verdict of a jury on the 31st of July, 1912, giving th e
plaintiff $5,000 damages for injuries sustained by him while
in the employment of defendant Company, through, as alleged ,
their negligence . The action was tried in May, 1912 . Plaintiff
was a carpenter foreman on a building of the defendants then i n
course of erection . Connected with the structure was a square
scaffold containing two lifts for taking up building material .
These lifts were of the character known as balancing lifts, one
being up while the other was down, and controlled by a brak e
or clutch worked by the motorman's foot, so that the ascending
or descending lift could be stopped at the desired floor. When
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the lifts were not in use, they remained at the last stopping
place, and balanced each other there by their own weights .
Inside the scaffolding, and between the two lifts, was a stair -
case for the use of the workmen, who were forbidden to use th e
lifts. Plaintiff was at the top of the building on the occasion
of the accident, and was about to come down, when he steppe d
on the lift, which had been left level with the top floor. His
companion also stepped on the lift, intending to pass across i t
and reach the stairway. Their combined weight disturbed th e
balance of the lift and they went down, plaintiff being seriousl y
injured, his companion only slightly hurt . There was evidenc e
that plaintiff knew of the rule forbidding the use of the lift b y
workmen for passenger purposes, and that there was a notic e
on the bottom floor to that effect, but no notice at any other place .

The appeal was argued at Vancouver on the 21st of Novem -
ber, 1912, before M ACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A.

Bodwell, K.C., for appellants : We say there was no case t o
go to the jury, and in any event we say that the verdict wa s
unreasonable and perverse . We also submit that there was con-
tributory negligence. When machinery or ways are supplied
for a specific purpose, a person using it for his own or othe r
purposes does so at his own risk . The instructions here wer e
against the use of these lifts by workmen, and a notice was
posted up to that effect .

A. II . MacNeill, K .C ., for respondent : It was a negligent
system to have these lifts in balance . They became a trap, and
there should have been a contrivance to prevent their being so.
As to the charge of contributory negligence, that was a question
of fact, and the jury have found against the defendants on that
point. The condition of the lift on this particular occasion
was an invitation to plaintiff to use it . Defendants are liable
at common law for maintaining a defective or dangerous system ,
and it is submitted that this lift was both .

Bodwell, in reply : Plaintiff knew it was not a place to wal k
on, but he took a chance .

Cur. adv. vult .
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7th January, 1913 .

_MACDONALD, C.J.A . : I think the appeal should be dismissed .
I am unable to say that the jury has come to a wrong conclusio n
or, at all events, that there was not evidence upon which the y
could reasonably find as they did . In this case there was no
question of negligence of a fellow servant. The lift was allowed
to stand unlocked at one of the platforms where persons wh o
had the right to enter would enter it, or alight from it . True,
the plaintiff had no right to ride on the lift ; he did not intend
to do so on the occasion in question, but stepped on the lif t
intending to walk across it as the most convenient way of reach-
ing the stairs. It was not unreasonable that he should do so.
Left as it was, it seems to me the lift was a trap, and that th e
defendants were not improperly held liable by the jury's verdict .

IRVING, J.A. : Insofar as the verdict that the plaintiff was no t
guilty of contributory negligence is concerned, the appeal raise s
no difficulty, assuming that there was a case to go to the jury at
all ; there was evidence both ways, and I do not think we ca n
interfere, although I do not wish to be taken as agreeing with
the verdict .

As to whether there was any case to go to the jury, I hav e
grave doubt . In the first place, it is to be observed that th e
plaintiff had no intention of descending by means of the lift .
Could any one reasonably anticipate that the plaintiff woul d
make a bridge or a stepping stone of the lift so as to cros s
from the platform to reach the ladder by climbing throug h
a hole in the barrier which surrounded the ladder when IRVING, J .A .

there was a direct way to the ladder ? There is a class of cases
—Pearson v . Cox (1877), 2 C.P.D. 369 ; Wood v. Canadian
Pacific Railway Co . (1899), 30 S.C.R. 110 ; Clinton v. J .
Lyons & Company, Limited (1912), 3 K.B . 198, in which non-
suits have been granted on the ground that the defendant had n o
reason to anticipate that an accident would occur in the way i t
did—that is to say, that the circumstances were such that n o
duty was placed upon the defendants to guard against such a
mishap ; and there is another class of cases where the defendan t
is entitled to a "direction" from the judge where the accident
is brought about by the folly and recklessness of the plaintiff

COURT O F
APPEA L
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and not the carelessness of the company : see Cairns, L . C . in
Dublin, Wicklow and Wexford Railway Co . v . Slattery (1878) ,
3 App. Cas. 1,155 at p . 1,166. This case seems to me to com e
close to both of the classes of cases, and had the learned tria l
judge refused on either of these grounds to let the case go to th e
jury, I would have supported that decision ; but as he came to a
different conclusion I can only say I doubt, but I am not pre-
pared to overrule. When in doubt one must uphold the judg-
ment appealed from.

I would, therefore, dismiss the appeal.

MARTIN, J .A. : I am of opinion that the case should hav e
been withdrawn from the jury.

GALLIHER, J .A . : I think the learned trial judge was right in
allowing the case to go to the jury. At the hearing of the appea l
we decided that the defence of common employment was no t
open, as that defence was withdrawn . Under the circumstance s
of this case, as disclosed in the evidence, I cannot hold that the
finding of the jury that there was no contributory negligence o n
the part of the plaintiff is perverse .

I regard the leaving of the hoist at the level of a platfor m
(where men might and did go in the course of their employment )
unguarded in any way, and at the time in question uncontrolle d
from below, and upon which only a slight weight was necessar y
to cause its descent, as nothing more or less than a trap . The
plaintiff stepped upon it thoughtlessly and could not be said t o
be using it in disobedience of any order .

In my opinion the Company were rightly held liable, and th e
appeal should be dismissed .

Appeal dismissed, Martin, J .A. dissenting .

Solicitors for appellant : Taylor, Harvey, Baird, Gran t
Stockton .

Solicitors for respondent : MacNeill, Bird, Macdonald &
Bay/field.
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REX v. HARVIE .

Criminal law—Bail, estreatment of—Appeal from order directing estreat-
ment—Jurisdiction of Court of Appeal—Extradition—Criminal caus e
or matter.

REX
Following the decision in In re Tiderington (1912), 17 B.C . 81, no appeal

	

v .
lies to the Court of Appeal from an order made in the County Court HARVI E

Judge's Criminal Court ordering the forfeiture of bail for the non -
appearance of an accused person in an extradition proceeding.

Per IRVING, J.A. : As the order estreating the bail bond was made in th e
County Court Judge's Criminal Court, the proper course for the appli-
cant to take was to either apply to the County Court judge to dis-
charge the order as improvidently made, or move to have it quashed
on certiorari proceedings.

APPEAL from an order made by McINNES, Co.J. at Van-
couver on the 26th of July, 1912, estreating a bail bond for non-
appearance,of the accused in an extradition proceeding .

	

Statemen t

The appeal was argued at Vancouver on the 27th of Novem -
ber, 1912, before MACDONALD, C .J .A., IRVING and MARTIN,
JJ.A .

Kappele, for appellant.
McKay, for the Crowr

Cur. adv. volt .

7th January, 1913 .

MACDONALD, C.J.A. : This is an appeal from an order of
MCINNES, Co. J. intituled : "In the County Court Judge 's Crim-
inal Court, estreating the bail bond of the appellants, which ha d
been certified by a police magistrate to be forfeited by the non-
appearance before him of one Captain Graham Harvie at the MACDONALD ,

time fixed for the hearing in extradition proceedings then pend- C.J.A .

ing against the said Harvie . "
The preliminary objection was taken that there is no appea l

from such an order to the Court of Appeal . I am of opinion
that this objection must be sustained . All the proceedings
down to and including the order of estreat were in a criminal
cause or matter, and were taken and had in criminal Courts,

COURT OF'
APPEA L
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MACDONALD ,
C .J .A .

IRVINE, J .A .

namely, the magistrate's Court and the County Court Judge' s
Criminal Court . Neither the Criminal Code nor the Fugitiv e
Offenders Act, nor other Federal legislation, gives a right o f
appeal in cases like the present . If such right exists, it i s
given by the Court of Appeal Act, which does not extend t o
criminal causes . That extradition is a criminal cause or matte r
has already been decided by this Court in In re Tideringto n

(1912), 17 B.C. 81 .
Re Talbot's Bail (1892), 23 Ont . 65, decides only that the

process of execution after estreat is not invalid because issue d
out of a civil Court . Reading the sections of the Code relatin g
to the estreatment of bail and execution thereunder, which i n
the event of nulla bona authorizes the taking of the body of the
debtor, I should hold that it would not be irregular to let even
the process in execution issue out of a criminal Court . It is,
however, only necessary here to say that it is nothing in connec-
tion with the process of execution that is complained of, but the
proceedings leading up to and including the order of estreat-
ment, all of which were in a criminal Court. That being so, I
think an appeal does not lie to this Court in virtue of the pro-
visions of statutes which authorize appeals in civil cases .

The Queen v . Creelman (1893), 25 N .S. 404, was relied on
by Mr . Kappele as an instance of an appeal to the Court en bane
in a case like the present, but that was not an appeal at all, bu t
a review by the Court of its own process. It was a case like
In re Robert Evan Sproule (1886), 12 S.C.R. 140. The same
remark applies to the Manitoba case of Regina v. Starkey

(1891), 7 Man. L.R. 489.
I would quash the appeal.

IRVING, J .A. : This is an appeal from the order of MCINNES ,

Co.J. estreating a bail bond given to secure the appearance of
one Harvic	 a fugitive arrested under the Fugitive Offender s
Act, Revised Statutes of Canada, chapter 154, after an adjourn-
ment of the extradition proceedings, which were had before th e
Vancouver police magistrate .

By section 11 of the Act it is provided :
"A fugitive, when apprehended, shall be brought before a magistrate,

who, subject to the provisions of this Act, shall hear the case in the same
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manner and have the same jurisdiction and powers, as nearly as may be, COURT O F

including the power to remand and admit to bail, as if the fugitive was APPEA L

charged with an offence committed within his jurisdiction ."

	

191 3
On the 25th of February, 1912, Harvie, with two sureties,

Jan . 7 .
Jones and Richardson, entered into a recognizance in large sums,
to be levied on their several goods and chattels, if he, the said

	

v .
v .

Harvie, failed in the condition following. The condition recited HARVI E

the fact that the accused was charged, and that the examination
of the witnesses had been adjourned until the 4th of March, an d
then went on to provide that Harvie should "appear on the 4t h
of March," "and on each adjournment thereof until the final
disposition of this case . . . . to answer further to the charg e
and to be dealt with according to law ."

After these recognizances had been entered into, numerou s
remands were made, sometimes on the application of the Crown ,
sometimes on the prisoner's application ; and on one occasion at
any rate, he was remanded by the police magistrate for a period
longer than seven days. As to remanding beyond statutory
period when on bail, see Halsbury's Laws of England, Vol . 9 ,
p. 319, note (e) . This remand, we are informed by th e
magistrate, was made with the consent of prisoner's coun-
sel. The prisoner's counsel denies that he ever gave any con -
sent . It seems to me we must accept the magistrate's state-
ment : Rex v. Bole (1905), 9 C .C.C. 500. The proceedings
seem to have been conducted in a happy-go-lucky way, the
prisoner not appearing in Court, on the various remands, and IRVIxa, a .A .

finally it was learned that he had gone to England .
On the 25th of June, 1912, the police magistrate indorsed th e

following certificate on the recognizance :
"I hereby certify that the said Captain Graham Harvie has not appeared

at the time and place in the within condition mentioned, but therein ha s
made default, by reason whereof the within written recognizance is for-
feited .

"H. C. Shaw,
"June 25th, 1912 .

	

"Police Magistrate . "

Mr. Kappele appeared and opposed the action of the magis-
trate, who at that time appeared to think that he had the powe r
to entreat the bail. Later on, application was made to the clerk
of the County Court Judge's Criminal Court, who signed th e
list of forfeited recognizances, and afterwards application was
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COVET OF made to MCINNES, Co.J., who made the order now appealed
APPEAL

from. The sureties had no notice of the application to th e
1913

	

County Court judge .
Jan . 7 .

	

The grounds of appeal are :
REx

	

"(a) That no notice of application to the said County Court judge wa s
v .

	

given to either F . M. Richardson or Walter Jones, the bondmen above men -
HARVIE tioned, or to their solicitor .

"(b) The said recognizance should not have been declared forfeited an d
estreated as the said Graham Harvie was released from his recognizance by
the action of Magistrate Shaw, before whom the said Graham Harvi e
appeared, in adjourning the action against the said Graham Harvie for a
period longer than that permitted by the provisions of the Fugitive Offen-
ders Act, under which the said Graham Harvie was apprehended . "

In this case the recognizance is for something to be done in
the magistrate's Court. His certificate shews that this something
was not done. By section 1,097 (2) this certificate is prima
facie evidence of non-compliance with the condition. If that
certificate is to be reviewed, such review, in my opinion, must
be brought about by certiorari .

Section 1,097 provides for the transmission of the recogniz-
ance to the proper officer . In this Province the proper office r
is the clerk of the County Court having jurisdiction at the plac e
where the recognizance was taken. After that has been done ,
the matter becomes the collection of a debt due to the Crown .
It is to be enforced and collected in the same manner and subjec t
to the same conditions as any fines, forfeitures or amercement s

IRVING, J .A . imposed by or forfeited by such Court—section 1,099 .
The roll having been made out by the clerk, is by him (sec-

tion 1,105) transmitted to the sheriff with a writ of fi . fa. and
capias, form 74—a conditional writ, if one may use that expres-
sion. The form contemplates a day being named as return day,
whereon the person named therein can appear and raise any
point he likes. By section 1,109 provision is made for hearin g
the case on the return day by the judge, and, by section 1,110,
the judge is authorized to relieve in the case of hardship. The
procedure is very much the same as that laid down in 1822 by 3
Geo. IV., chapter 46, sections 1,109 and 1,110 being reproduc-
tions of sections 5 and 6 respectively. In the present case, the
officer in charge of the collection of this recognizance was no t
satisfied that the clerk's list was in itself sufficient, but applied
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to the judge for an order. The same course was followed in COURT OF
APPEA L

Reg. v. The Justices of the West Riding (1837), 7 A. & E. 583,

	

—
a certiorari case, and although it was there contended that the

	

191 3

making of this order was mere surplusage, in that it only con- Jan . 7 .

firmed what the clerk was bound to do, the Court set it aside .

	

REx

The order in this case declares the recognizances estreated, and
HAxvI E

directs that an unconditional writ of fi . fa. and capias be issued
instead of a writ in the form 74.

On the question of jurisdiction, I think the statutory provi-
sion in subsection 2 of section 1,099, directing the County Cour t
to enforce and collect the recognizance in the same manner a s
any other fines in the same Court would give the perso n
aggrieved an appeal to this Court under the Provincial Cour t
of Appeal Act from any order made by a judge of the County IRVING, J .A .

Court ; but as the order of the 26th of July, 1912, was made i n
the County Court Judge's Criminal Court, the appellant's prope r
course is either to apply to the County Court judge himself t o
discharge the order as improvidently made, or to have it quashe d
on certiorari proceedings . No jurisdiction has been given to
this Court to deal with an order by a judge of the Criminal
Court .

MARTIN, J.A. concurred in the conclusions of MACDONALD ,

C.J.A .

	

MARTIN, J,A .

Appeal quashed.
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LAURSEN v. McKINNON.

Practice—Appeal—Notice of—Power of Court to extend time—Court of
Appeal Act, R .S .B .C. 1911, Cap . 51, Secs . 15 and 25—Judgment—Fina l
—Interlocutory—When perfected.

In an action for damages for trespass, the trial judge found damages, an d
referred the question to the registrar to take enquiries and assess the
amount . The judgment was given on the 30th of March, and th e
report of the registrar some time later . Notice of appeal was given
on the 3rd of July.

Held, IRVING, J.A. dissenting, that the judgment was final when referred t o
the registrar, and that the act of inserting the amount of damages
was not necessary to complete the judgment .

Held, further, that where the notice of appeal had not been given withi n
the statutory period, the Court had no power to extend the time .

APPEAL from the judgment of GREGORY, J. in an action fo r
damages for trespass, tried by him at Vancouver . The learned
judge found damages and referred the case to the registrar t o
assess the amount . The appeal was argued only on the points :
(1) of the jurisdiction of the Court of Appeal to extend the tim e
for giving notice of appeal, and (2) whether in the circum-
stances here, the judgment appealed from was final or inter-
locutory. The facts on which the appeal turned are summar-
ized in the headnote.

The appeal was argued at Vancouver on the 6th of November ,
1912, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A .

Bodwell, K.C., and Ritchie, K .C., for appellant .
L. G. McPhillips, K.C., for respondent, took the preliminar y

objection that the notice of appeal was out of time . The judg-
ment was given on the 30th of March, and the notice of appea l

Argument was given on the 3rd of July, clearly beyond the time . See
section 15, chapter 51, Revised Statutes of British Columbia ,
1911. We rely on Sung v. Lung (1901), 8 B.C. 423. From
1888 until 1896 the Court had power, under the rules, to extend
the time. But we say that subsection (5) of section 15, namely ,

COURT OF
APPEA L

191 3
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LAURSEN
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MCKINNO N
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that the giving of the notice of appeal, shall be deemed to be COURT O F
APPEAL

the bringing of the appeal, governs. The judgment having been —
perfected on the 30th of March, ergo the 30th of June would be

	

191 3

the last day on which notice of appeal could be given . While Jan . 7 .

section 25, which gives power to enlarge or abridge the time for LAURSEN

taking any proceeding, would appear at first reading to conflict 141CKrxxox

with subsection (5) of section 15, yet we submit it refers to an y
matter or proceeding already properly before the Court, and i t
does not conflict with Sung v. Lung, supra, as the section
was in force at the time Sung v. Lung was decided . See also
Cowan v . Macaulay (1897), 5 B .C. 495 . As to final judgment ,
see Crown Life Insurance Co . v . Skinner (1911), 44 S .C.R. 616 .
Here there was nothing reserved by the trial judge to be done b y
him in order to make the judgment final : Ex parte Moore
(1885), 14 Q .B.D. 627 . Reference was also made to Banks v.
Woodworth (1900), 7 B .C. 385 ; Jordan v . McMillan (1901) ,
8 B.C. 27 ; Belcher v. McDonald (1902), 9 B .C. 377 ; Re Ibex

Company (1903), ib . 557 . Even if it could be said that they
were in time as to the registrar's report assessing the damages ,
being the act completing the judgment, they are, therefore, con-
fined to that particular question .

Bodwell, K.C., contra : As to whether this Court has power t o
extend the time, see Hamilton v. Baker (1889), 14 App. Cas .
209 at pp. 221-2. The Sung v . Lung case has been challenge d
every time it has been cited. The Court must give some reason- argumen t

able meaning to the words "other proceeding" in section 25, and
under this section the Court has power to enlarge or abridge th e
time for the taking of any proceeding, and surely the giving o f
notice of appeal is "taking" a proceeding . Appeals are not
taken under the rules of Court, but under the statute, and th e
rules are made to apply .

Ritchie, K .C., on the same side .

[Per curiam : We are not to be taken in listening to you now
as abandoning the rule as to one counsel only being heard on one
point.]

Ritchie : Thank you, my lords . As to this being a final judg-
ment, this is a common law action for damages for trespass, an d
the judge, instead of hearing the evidence, referred the matter
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to the registrar to take enquiries and report . Now, surely, that
judgment was not completed until the item left blank for th e
amount to be found as damages is filled in . The perfecting of
the judgment is the registrar's report on the reference to him ;
there is only one trial, and one judgment, and while there i s
something remaining to be done, the judgment is not final . The
judgment is to be "signed, entered or otherwise perfected" : see
Annual Practice, 1913, pp . 1,400 and 2,208.

[The merits were not argued until this point was decided . ]
Cur. adv. volt .

7th January, 1913 .

MACDONALD, C .J.A . : The notice of appeal not having been
given within the statutory period, an application was made to us
to extend time. The preliminary objection was taken to the juris-
diction of this Court to do so, and the authorities, or suppose d
authorities, for and against the objection were exhaustively
searched and cited to us . Up to the end of 1897, it is quit e
clear that the Court claimed and exercised the power and juris-
diction to extend the time in cases like the present, where reason-
able excuse was offered, but in that year a change was made i n
the law, which, it is contended on the one side, did, and on the
other did not, take away such jurisdiction. Since that change
no case has been found reported or unreported in which th e
Court has extended the time where the notice of appeal had no t
been given within the statutory period. Unhappily, there is a
difference of opinion as to what was decided by the Full Court ,
particularly in the first cases which came before it after th e
said change, namely, Carroll v. C.P.R., unreported, and Clabon

v. Lawry (1898), 2 M.M.C . 38 . These cases were decided
fourteen years ago, and were supposed to have decided, inter alia,

that the Court had no jurisdiction after the change aforesaid t o
extend the time within which the notice of appeal should b e
given . It is now argued that the subsequent cases, if they d o
in fact shew that the Court decided the question as above sug-
gested, and were not in fact disposed of on other grounds, wer e
decided under the misapprehension that Carroll v. C.P.R. and
Clabon v. Lawry settled the question . Mr. McPhillips referred
us to the unreported case of Martin v. Brown, decided by th e

COURT OF
APPEA L

191 3

Jan . 7 .

LAURSE N
V .

MCKINNO N

MACDONALD ,
C .J .A .
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Full Court in June, 1905. The Court was composed of IRVING, COURT O F
APPEA L

MARTIN and DUFF, JJ. I have had the advantage of seeing the —
notes of that case of my brothers IRVING and MARTIN, JJ.
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IRVING}, J.'s note is very short, and does not assist me except to 	 Jan. 7 .

this extent that it is not inconsistent with the much fuller note LAURSE N

of MARTIN, J. So far as it relates to the question before us, MCKINNo N
MARTIN, J.'s note is as follows :

"McPhillips, K .C . : Then I ask for an extension of time to appeal, tha t
this important question should be determined by a Full Bench, as inti-
mated by this Court . It has never been suggested that the two sections r e
extending time should be read together .

"MARTIN, J . : Yes it has . I made that argument myself in Clabon v.
Lawry, 2 M .M.C . 38.

"DUFF, J. : Though there may be doubts in the minds of some of us, a t
least as to the soundness of the original decision, yet it has been so hel d
repeatedly, and after the rulings the Legislature has enacted the same sec-
tions, which concludes the matter ; it is not now open to argument .

"MARTIN, J. reads the extract from Noble v. Blanchard as expressing his
views.

"Per curiam : No leave to appeal can be granted under the circumstances .
There is no jurisdiction : prior decisions on the point should not be opene d
up . ,

The sections of the Act above referred to were sections 11 an d
12 of the statutes of 1897, chapter 8 . Section 11 standing alone
would clearly give jurisdiction to the Court to extend time in a
case like the present ; but section 12, so the contention is, wa s
held to modify section 11 so as to limit the power of extension MACDONALD ,

to time other than the statutory time within which the notice of C .J .A .

appeal must be given . Whether that is the right constructio n
or not it is, I think, now too late to enquire, particularly in view
of the decision in Marlin v. Brown, supra.

I do not think it would be seemly on my part to infer from
the absence of reference, in judges' notebooks, to a particular
discussion that such a discussion had not in fact taken place
before them, and that when subsequently they gave decisions on
the assumption that such discussion had taken place, and that
they had decided the question in issue, they had forgotten tha t
they had not in fact decided what they believed, or were led t o
believe, they had decided . It was argued that an interpreta-
tion of the said sections was not called for in either Carroll v.

C.P.R . or Clabon v. Lawry . As to the former, it was said with
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truth that notice had been given in time, but for the wrong sit-
tings . The Court held that the notice had lapsed, or must b e
deemed to have been abandoned . That being so, what was mor e
natural than that counsel for appellant should ask for an exten-
sion of time to give a fresh notice, and that the Court shoul d
then express its opinion that said section 12 precluded it fro m
acceding to the request. It is a question of fact as to whethe r
the Court in the said two cases construed sections 11 and 12 o r
not. There is no evidence either way except the negative infer-
ence which might be drawn from the absence of reference to i t
in the notebooks of the judges, and to my mind the much stronge r
affirmative inference to be drawn from the fact that during a
long course of years some of those judges, and other judges, hav e
repeatedly acted on the assumption that the question had bee n
so considered and determined .

It was not seriously argued, if it could be stated as a fact
that the point had been decided as it was thought to have bee n
fourteen years ago, that nevertheless this Court would be justi-
fied in re-opening it now and reviewing the correctness of th e
decision . To say that a Court ought not to perpetuate error i s
to give voice to a very pleasing and right-sounding abstraction .
The Court ought not to perpetuate error, but this maxim is con -
trolled by a very salutory rule that constructions which hav e
long been accepted, though their correctness may be open t o
doubt, should not, save possibly by a higher Court, be disturbe d
to the confusion of those who are accustomed to rely upon suc h
constructions . There are exceptions to this rule, but this, in my
opinion, is not one of them .

The hardship of depriving appellant of his right to appea l
was suggested, but I would point out that he deprived himself o f
that right . The statute gave him the right, and limited th e
time within which he might exercise it . He lost it by the care-
lessness of himself or his agent . What he now asks for is a n
indulgence. The argument of hardship is perhaps weaker i n
this case than in almost any other, because in most other case s
where Courts have been thought to have placed a wrong construc-
tion upon a statute, a positive right has been interfered with .
The case of Hamilton v . Baker (1888), 58 L.J ., Adm. 57, ha s

COURT O F
APPEA L

191 3

Jan . 7 .

LAURSEN
V .

DICKINNO N

MACDONALD ,
C .J.A .
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been called to my attention. There, the House of Lords, whil e
reversing the lower Courts, recognized the gravity of interferin g
with a long standing construction of a statute, and it was no t
there suggested that any of the lower Courts, certainly not thos e
of concurrent jurisdiction, ought to have refused to follow th e
earlier decision.

It is further to be noticed that since Martin v. Brown and a
number of other cases of the same kind were decided, the Court
of Appeal Act, 1907, chapter 10, British Columbia statutes, wa s
passed, embodying practically without change the sections above
referred to. While I do not attach undue importance to this ,
yet Courts have ever regarded the re-enactment of a statute
which has been judicially construed as an adoption of the con-
struction, or if not that, then a circumstance to be given som e
weight to . I think, therefore, the Court ought not at this lat e
day to reopen the matter, but should leave it to be dealt with by
the Legislature, if it should think a change desirable .

I would, therefore, sustain the preliminary objection .
I may add that the only other point argued which, if decide d

in appellant's favour, would enable the Court to deal with the
appeal on the merits, was that the notice was given in time, hav-
ing regard to the fact that the final judgment was to be per-
fected by the insertion of the amount of damages to be ascer-
tained by the registrar . It was argued that time would run
from that date and not from the date of the judgment itself . I
am of the opinion, which I entertained at the close of the argu-
ment, that this contention is not sound .

The appeal should be quashed .

IRVING, J .A . : This case—I speak of the jurisdiction of thi s
Court to extend the time for appealing after the time limited has
expired—has been argued before us at great length, and ha s
been fully discussed among ourselves since that argument .

I understand that the other members of the Bench have IRVING, J .A .

arrived at the conclusion that we cannot exercise that jurisdic-
tion, or that we are precluded from exercising that jurisdiction .
In those circumstances, and in view of the course taken by th e
judges, of whom I was one, in Martin v. Brown, as set out in

COURT O F
APPEA L

191 3

Jan . 7 .

LAURSEN
v .

MCKINNO N

MACDONALD ,
C.J .A .
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COURT OF Mr. Justice MARTIN'S notes, to which notes I have had my atten-APPEAL
tion drawn since the argument of this case, I see little or n o

1913

	

advantage in my going through the cases, either to controvert th e
Jan. 7 . conclusion at which the other members of the Court have arrive d

LAURSEN —or to suggest that the point should be re-opened . It will-be
MCKINNON sufficient to say that, with deference, I do not agree with thei r

conclusion on this point.
Then, ought we to accede to Mr . Ritchie 's alternative argu-

ment that the judgment, being a judgment under Orde r
XXXVI., rule 57, is not perfected until the calculation is ascer-
tained by the officer of the Court appointed for that purpose, and
that, therefore, he is in time? Order XXXVI ., rule 57, con -
templates the drawing up of an order, and later on an entering
of judgment and otherwise as upon the finding of a jury upon a
writ of inquiry . The writ of inquiry was a judicial writ, an d
it issued after an interlocutory judgment for damages . That
interlocutory judgment was final as to the right to recover an d
interlocutory only as to the amount : see Encyclopfedia of the
Laws of England, Vol . 6, p . 504, article "Writ of Inquiry," by
Mr. Francis Stringer, of the Central office . In the forms of
judgment, Appendix F to the English rules, a form of judgmen t
is given for Order XXXVI ., rule 57. The form speaks of the
plaintiff having "obtained interlocutory judgment for damages t o
be assessed," etc ., Yearly Practice, 1912, Vol . 2, p. 1,983 ; Annual
Practice, 1912, Vol . 2, p. 97. This rule 57 is an old rule ofIRVING, J .A .
practice, dating back to the Common Law Procedure, 1852 .
The judgment in the leading text book on PleadingStephen ,
6th Ed., published in 1860, was called (p. 98) an interlocutor y
judgment. A precise definition of the meaning of "final" an d
"interlocutory" judgments cannot be given : In re Lewis, Lewis
v. Williams (1886), 31 Ch . D. 623, per Chitty, J . at p . 627 . A
judgment or order may be final within one rule, but not so within
another : see In re Lewis, supra ; Pheysey v. Pheysey (1879) ,
12 Ch. D. 305 ; In re Crosley, Munns v . Burn (1887), 34 Ch.
D. 664 ; and see the note to the report of In re Croasdell and
Cammell, Laird & Co ., Limited (1906), 2 I .B . 569 at p . 570 .

For the purpose of giving notice of appeal this order seems to
me not to be a final order until the registrar hands it to the per-
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son entitled to the damages, and after that entered. That seems COURT OF
APPEAL

to me to be the "perfecting" of the order. It seems plainer i
f we consider what the actual practice is. Until the registrar

	

191 3

completes the calculation entrusted to him, the trial of the action Jan . 7 .

is going on. I think if the registrar, in the course of working LAURSE N

out the direction of the trial judge, found that it was not sub-
MCKINNO N

stantially a matter of calculation, and so advised the judge, th e
case would still be in the hands of the judge, and he, in my
opinion, would have jurisdiction to set aside the direction he ha d
given and go into the matter himself, or to refer it to a referee
under another section . I do not think there can be any doubt of
that, notwithstanding the fact that the judge's direction or order
had been passed and entered—if entering is necessary ; and I

	

J .A .

would be disposed to think he could do that even after the fiftee n
days limited for appealing from an interlocutory order ha d
expired. I am, therefore, convinced that the trial is still goin g
on. I would hold that the time for appealing did not expire
until the judgment was entered upon the registrar's calculation .

MARTIN, and GALLIHER, M.A. concurred in the reasons of
MACDONALD, C.J.A .

Objection sustained, Irving, J .A. dissenting .

MARTIN, J .A .

OALLIHER ,
J .A .

2
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Jan. 21 .

REX

DEA N

Statemen t

Judgment

REX v. DEAN .

Criminal law—Habeas corpus—Intimation by Crown that a bill of indict-
ment would not be preferred at the then assizes—Effect of as t o

traversing the case—Right of accused .
The applicant was extradited to Canada on account of stealing a larg e

sum of money from the Bank of Montreal at New Westminster . He

had a preliminary hearing before the magistrate and was committed ,

in September, 1912, to the gaol at New Westminster, until discharge d

by due process of law . The assizes for the County of Westminster

were held in the month of October following. During the assizes a n

application was made to the presiding judge regarding the positio n

taken by the Crown that it did not propose to prefer a bill of indict-

ment to the grand jury against the accused at the said assizes . On

this application it was contended by the Crown that in effect an orde r

was made by the judge traversing the case to the next assizes . This

was disputed on behalf of the accused . The present application was

for the discharge of the accused on the ground that the warrant o f

commitment lapsed at the end of the assizes, and that the Crown ha d

obtained no traverse of the proceedings to the next assizes .

Held, that the warrant of commitment was still valid and subsisting, and

that the only application which the prisoner could make in the cir-

cumstances was for an order to be released on bail .

APPLICATION for a writ of habeas corpus discharging the
accused from custody on the ground that the warrant of com-
mitment under which he was held had lapsed . Heard by
GREGORY, J. at Victoria on the 20th of January, 1913 .

A. S . Johnston, in support of the application.
Maclean, K. C., for the Crown, contra .

21st January, 1913 .

GREGORY, J. : Application to make absolute an order nisi for
a writ of habeas corpus . The prisoner alleges that he was com-
mitted for trial on the 5th of September, 1912, and that he wa s
not tried or indicted at the next following Court of Assize, an d
that no application to traverse or postpone was made by the
Crown, and he claims that in such circumstances he is entitled
to be discharged from custody.

The Crown disputes the statement that no postponement wa s
ordered. The stenographic copy of the proceedings before
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MURPHY, J., made by the official stenographer, and the official GREGORY, J .

record of the proceedings by the clerk of the assize Court, shew

	

191 3

clearly that the matter was discussed at least, and the opinion Jan. 21 .

expressed by MURPHY, J. that the Crown had the right to a

	

RE x
traverse at the first assize . Mr. Justice MURPHY ' S recollection,

	

v .

as expressed in his letter to me, is that no order was actually DEA N

made. I do not think it is necessary for me to come to an y
conclusion as to whether an order was actually made or not .

The question to be decided here is : Is the prisoner entitled
to be discharged from custody ? He has been regularly com-
mitted and is held under a warrant of commitment according t o
form 22 of the Criminal Code, which directs the gaoler t o
"safely keep him until he shall be thence delivered by due

course of law . " Prisoner's counsel has referred me to a numbe r
of authorities, but they for the most part deal with the question
of the material necessary to be laid before the Court in order
to obtain an order postponing a trial . He has not produced a
single authority, or even reference, to shew that in such cir -
cumstances as he alleges exist in the present case, the accused i s
entitled to be discharged from custody. He is charged with the
theft from the Bank of Montreal of the sum of $200,000, and I
do not feel that it is my duty to be astute or diligent to find a
means of giving him his freedom without a trial .

The Habeas Corpus Act provides by section V.II., as reprinted Judgment

in the Revised Statutes of British Columbia, 1897, that in cas e
a prisoner is not indicted at the first Court of Assize after hi s
committal, he shall be entitled to be set at liberty upon bail,

unless it appears to the Court upon oath that the witnesses fo r
the Crown could . not be procured ; and if not brought to trial a t
the second assize, he shall be discharged from his imprisonment .
I see nothing in this Act entitling the accused to at present d o
more than make an application for bail . If the Crown does not
proceed at the next assize, and obtain a postponement, he migh t
then be entitled to his discharge, but that is not the present case ,
and I make no ruling on that point .

The order nisi will be discharged.

Application refused .
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CRAWFOR D

Statement

REX v. CRAWFORD.

Criminal law—Case stated by magistrate—Right of magistrate to take a

view of the locus—Criminal Code, section 1,011 .
Accused was charged with obtaining a cheque for $500 unlawfully, in tha t

he sold a particular town lot for a certain sum, but on inspection the
purchaser discovered that the lot actually sold was a different lot .
The evidence for the prosecution and defence was closed and argument
thereon was being proceeded with, when the question arose as to the
necessity of a view of the lot by the Court. It being doubtful whether
there was power to hold such view, the learned magistrate submitted
a case for the opinion of the Court of Appeal .

Held, that there was no authority, statutory or otherwise, empowering the
magistrate to take a view.

C ASE STATED by the police magistrate for the City of Van-
couver, for the opinion of the Court of Appeal, as follows :

"(1) James Roy Crawford was charged at the Police Court in th e
City of Vancouver on the 17th of April, 1912, upon information and com-
plaint as follows :

" `That he, James Roy Crawford by false pretences did cause and induc e
the informant Silas Fader to make and execute a certain valuable security
to wit : a cheque on the Royal Bank of Canada (New Westminste r
Branch) in favour of J . R. Crawford for the sum of $500 with intent
thereby then and there to injure Silas Fader contrary to the form of the
statute, in such case made and provided .

"`That the charge was subsequently amended to read as follows :
" `That the said J . R. Crawford on the 2nd of April, 1912, with intent t o

defraud one Silas Fader by a false pretence caused the said Silas Fader t o
execute a valuable security knowing the said pretence to be false . '

"The accused elected to be tried summarily before me under Part XVI. o f
the Criminal Code .

"Witnesses were produced by the Crown who stated that the accused ha d
represented to the informant that he had a certain parcel of land for sale
in the District of Burnaby, in the Province of British Columbia, and tha t
the informant, with the witnesses, went with the accused to see th e
property, when the accused, instead of shewing him the property which h e
had for sale, shewed him another piece of property on the opposite side o f
the road, much more valuable .

"(3) The informant took the accused's word for the fact that the land
he had for sale was the land pointed out by him, and paid $500 on account
of the purchase price of the same . Subsequently it transpired that the
land which was actually sold was not that pointed out by the accused, an d
was full of ravines and other natural disadvantages .
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"(4) The accused on the other hand produced witnesses who stated COURT OF

that the land which he pointed out was the land which he, in fact, had for APPEA L

sale.

	

191 3
(5) I reserved decision on the facts of the case, and before my decisio n

was given, the counsel for the accused applied to me to view the land in Jan . 7 .

question before rendering a decision. It appeared to me that it would
assist me materially in deciding the matter if I could see the property, and

	

REx

view the roads and paths referred to by the different witnesses on either

	

" '
Side.

	

CRAWFOR D

"(6) Counsel for the Crown argued that my powers being statutor y
only, I have no authority to view the land .

"(7) Being in doubt as to my right to view these premises acting as I
am as a police magistrate, I reserve decision on the point for your Lord -
ships .

"(8) Have I, while trying an indictable offence summarily under Part Statement
XVI. of the Criminal Code, the right to take a view?"

The case was heard at Vancouver on the 27th of November ,
1912, by MACDONALD, C .J.A., IRVING, MARTIN and GA,LLIHER ,

JJ.A.

J. K. Kennedy, for the magistrate .
D. IV. F. McDonald, for the accused .

Cur. adv. vult .

7th January, 1913 .

MACDONALD, C .J.A . : The police magistrate for the City o f
Vancouver submitted for the opinion of this Court a question
which may be shortly stated as follows : Had he, while trying
an indictable offence summarily, under Part XVI . of the Crim-
inal Code, the right to take a view of the lots in respect of on e
of which the alleged fraud was committed? The right to do s o
was contested by the learned counsel for the Crown, so that n o
question of consent arises here . I am of the opinion that the
magistrate had no such right, and would, therefore, answer th e
question in the negative.

IRVING, J .A. : The police magistrate, sitting under Part XVI .
of the Code, has reserved, under section 1,014, the question a s
to his right, when trying an indictable offence under Part XVI . ,
to take a view . The Queen 's Bench Division, Armour, C.J . ,
Falconbridge and Street, JJ . in the ease of Reg. v. Petrie
(1890), 20 Ont . 317, decided that there was no authority for a
judge exercising jurisdiction under the Speedy Trials Act t o
take a view .

MACDONALD ,
C .J .A .

IRVING, J.A .
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At common law there was no power enabling the Court o f
APPEA L
—

	

Assize to order a view, except by consent ; even in civil cases a
1913

	

view could not be ordered except by mutual consent until, by
Jan . 7 . 4 & 5 Anne, chapter 16, section 8, a view was provided for . The

RE%

	

right to order a view in criminal cases was conferred by 6 Geo .

CRAvFORD
IV., chapter 50, section 23, the Juries Act, 1825, on "any o f
the Courts of Record at Westminster, or in the Counties Pala -
tine, or great sessions in Wales . "

In 1847, Greaves, who wrote the 4th edition (1865) o f
Russell on Crimes, "the most authoritative text book on crimes, "
per O'Hagan, J., in Reg. v. Fanning (1866), 17 Ir. C.L. 289
at p . 305, on an application by the prisoner's counsel for a view,
said : "It may be doubtful, according to the authorities, whether,
in a criminal case at the assizes, there can be a view except by
the consent of the prosecutor" : see Regina v. Whalley (1847) ,

ZRVING, J .A . 2 C. & K. 376, but the Court seems to have considered there wa s
jurisdiction at common law to allow the view : see Odgers on
Evidence, 1911, p. 384. I must say this decision seems to be
opposed to the authorities, which are set out in the note to Regina
v . Whalley, supra .

I am unable to find any authority, statutory or otherwise ,
enabling the judge to take a view, and as the jury could not in
criminal cases take a view except by consent, I do not see how a
judge sitting as judge and jury can take a view without statu-
tory authority .

In my opinion the case should be answered in the negative .

MARTIN, J .A . : In my opinion, the question reserved should
be answered in the negative . The statute, in terms (section
958), only empowers the Court to "direct that the jury shal l
have a view of any place, thing or person" ; there is nothing

MARTIN, J .A . authorizing a judge or magistrate to do the same . No case ha s
been cited to us on the exact point raised, nor have I been able
to discover one after a diligent search . I therefore think i t
would not be prudent or safe to sanction a proceeding which i s
not in accord with the established course of criminal justice .

GALLIHER,

	

GALLIHER, J.A. concurred in the reasons of IRvING, J.A .
J .A .

Question answered in the negative .
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REX v. CHEW DEB .

	

GREGORY, J .

Criminal law—Writ of prohibition—Prosecution closing case—Objection b y
counsel that no proof of offence—Selling liquor to an Indian—with- Jan . 29 .

drawal of charge—V'ea r information for same offence—Criminal Code ,
.Secs. 720, 726.

	

REx
v.

CHEW DE B
Defendant was charged with selling liquor to an Indian . The prosecution

offered all the evidence it had and closed its case. Defendant's counsel

objected that no evidence had been given that the liquor was supplie d

to an Indian. The magistrate allowed the informant to withdraw th e

charge and lay a new information for the same offence, and convicte d

the defendant . Application was made for a writ of prohibition to b e

issued against the magistrate prohibiting him from signing a warran t

of commitment against the defendant.

Held, that the magistrate should have dismissed the charge and granted a

certificate of dismissal, or convicted the defendant . There is no pro -

vision for withdrawing summary proceedings once started .

A PPLICATION for writ of prohibition heard by GREGORI, J . Statemen t

at Victoria on the 27th of January, 1913 .

Aikman, for accused .
Lowe, for the magistrate .

29th January . 1913 .

GRr.00xy, J. : This is an application for a w;it of prohibitio n

to be issued against the magistrate prohibiting him fro m

signing a warrant of conviction against the said . Chew Deb.

The ground of the application is that the said Chew De b

has already been . tried on the said charge. It appears that an

information was laid . against the accused for supplying liquor

to an Indian, and on the return thereof the prosecution offered Judgment

all the evidence it had to offer and closed its ease . It was then

objected by counsel on behalf of the accused that he could not be

convicted, as no evidence had been offered to s pew that the per-

son receiving the liquor was an Indian . The magistrate there-

upon reserved his decision, and. remanded the case to the 20th

of Iec - ber 1912. On-the 20111

	

December, e the complainan t
asked . permission to withdraw the charge. It was accordingl y

done, the accused. man consenting. A. new infor mation was then

1913
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Jan . 29 .

RE X
V .

CHEW DEB

Judgment

laid for the identical offence, evidence taken, and a convictio n

secured, and it is to prevent the signing of the warrant for such

conviction that the present proceedings are taken . I have no

hesitation in saying that I think the magistrate's action was

wrong. If the evidence for the prosecution was not sufficient at

the close of the case, it was his clear duty then to dismiss th e

charge and grant a certificate of such dismissal, as provided fo r

by the Criminal Code ; or, if in his opinion it was sufficient, he

should have convicted . Counsel for Chew Deb contended tha t

there is no provision whatever for withdrawing summary pro-
ceedings once started, and that sections 720 and 726 of the Code
shew that the magistrate must hear and determine the matter ,

subject, of course, to the right of adjournment . This conten-

tion is, in may opinion, sound. The magistrate, I consider, ha s

no more jurisdiction to permit the proceedings to be withdrawn

at the close of the case for the prosecution than has a judge at

the assizes to permit the Crown to discontinue at the end of it s

ease, with the intention of starting afresh .

The man has been put upon his trial ; he has been in jeopardy,

and it is one of the best, most sacred and well-established rule s

of English jurisprudence that he shall not be put in this position

twice for the same offence . In the present case, the prosecution

had closed its case ; counsel for the defence insisted upon a

decision, as he had a right to do, and the magistrate should no t

afterwards, in the absence of counsel, have asked the accused t o

consent to what his counsel would certainly have refused .

Although it appears that the accused has some understandin g

of English, I do not think it at all likely that he understoo d

that fresh proceedings would be immediately started for the

same offence, and in the circumstances I do not think that suc h

fresh proceedings can be carried any further.

With great respect ; I cannot follow the decision in Ex pan e

Wyman (1899), 5 Can. Cr. Cas. S. It is to be

noted that Landry, J . gave a dissenting judgment in

that case, and it does not appear that section 42 of
chapter 178, Revised Statutes of Canada, 1886, which i s
identical with section 720 of the present Criminal Code ,
was drawn to the attention of the Court . That section
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enacts that the parties being present, the " justice shall proceed GREGORY, J .

to hear and determine," etc. As Erle, C.J. says in Bradshaw

	

191 3

v . Vaughton (1860), 30 L.J., C.P. 93 at p . 96 :

	

Jan . 29 .
"The informant cannot withdraw, and the defendant has a right to a

decision ; and if the informant says he withdraws, the case is heard and

	

RE x

the information is dismissed ."

	

Z 'CHEW DER

In the circumstances of this case I do not think the defendant
should be in any way prejudiced by his consent to the with-
drawal ; it was given in the absence of his counsel ; he is a
Chinaman, and might easily have misunderstood it—in fact, i t
does not appear that he was told that fresh proceedings were to Judgment

be started .
There will be an order absolute as asked for, but there wil l

be no order as to costs . The magistrate, beyond doubt, acte d
honestly, and he has facilitated the present application.

Order accordingly.

ANDREWS v . BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED .

Railways—Injury to person walking on track—Leave and licence to publi c
—Negligence—Contributory negligence—Trespassing on track—Rail-
way Act, R.S .C. 1906, Cap. 87, Sec. 408 .

Plaintiff, while walking on the defendant Company's track, was overtaken
by a ear and injured . The evidence was that this portion of the lin e
was used, to the knowledge of the Company, by the public in going t o
and coming from the station . The day on which the accident occurred
was windy, thus lessening, if not preventing a person so walking fro m
hearing the whistle.

Held, affirming the verdict of the jury awarding the plaintiff damages, tha t
he was on the line by the leave and licence of the Company, and, fur-
ther, that on the evidence, the motorman could, by reasonable care ,
have avoided the accident.

COURT O F
APPEA L

191 3

Jan . 7 .

ANDREWS
V .

B . C .
ELECTRI C
Ry. Co .
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ANDREW S
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ELECTRI C

RY . Co.

Argument

of the plaintiff in an action for damages sustained by havin g
been run down by one of the defendant Company's cars .

The appeal was argued at Vancouver on the 13th and 14th o f
November, 1912, before MACDONALD, C .J.A., IRVING and
MARTIN, JJ.A.

L. G. McPhillips, K .C., for appellant Company : There is no
evidence from which the jury could find that this was a roadwa y
for the public, or that we were bound to protect the public wh o
ventured on it . Plaintiff was simply a trespasser and therefor e
not entitled to recover damages. Even if he had a right to be
on the track, apart from the provisions of the Dominion Railwa y
Act, he was negligent himself, because he must have known that
cars were running all the time, and further, the day was stormy,
when he should have been all the more watchful of approaching
cars

Ritchie, K.C., and Haney, for the respondent : We base our
position on Grand Trunk Railway of Canada v . Barnett (1911) ,
A..C . 361 at p . 370. There was a clear finding that this man
was not a trespasser : see Lowery v . Walker, ib . 10 .

[MACDONALD, C.J.A. : This appears to be a case where the
questions put to the jury would have been of great assistance i f
they had been answered . I think it should be impressed upon
a jury that it is their duty to assist the judge by answering
questions . Of course it will ultimately lead to legislation ,
whereby questions will have to be answered .

MARTIN, J.A. : Unfortunately, it is often impressed unduly
upon the jury that they need not answer questions, but it should
be shewn that the questions not only are of assistance in decidin g
a case, but that they tend to prevent useless and expensive liti-
gation . ]

In any event, even if plaintiff can be considered a trespasser ,
there must be reasonable care taken by the Company if peopl e
are accustomed to using or travelling on the right of way .

[MACDONALD, C.J.A . : Is it not rather a circumstance agains t
there being any licence that the statute says you shall not b e
there at all ? ]

Where the Company for years actually had a platform fo r
people to get on and off the cars, can the Company be now heard
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ANDREW S
V .
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ELECTRIC
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MACDONALD ,
C .J .A .

XVIII.] BRITISH COLUMBIA REPORTS .

to say that the public shall not go there ? 'There was no fence ,
an omission in itself constituting an invitation to go there . The
act of the motorman in whistling shewed that he had the plaintiff
in view.

McPhillips, in reply.
Cur. adv. vult .

7th January, 1913 .

MACDONALD, C .J.A . : I would dismiss the appeal. There i s
evidence that the public were allowed to walk over the portio n
of the defendants' tramway line in question in going to an d
coming from the Company's station. The plaintiff was, there -
fore, where he was, by the leave and licence of the defendants .
Even if the plaintiff was guilty of negligence, as to which there
is no finding by the jury, the motorman could, by exercising
reasonable care, have avoided running him down. The defend-
ants owe a duty to the plaintiff to exercise such care, and are
responsible for the nonfulfilment of it.

IRVING, J .A . : By section 408 of the Railway Act, chapter 37 ,
walking upon the railway track is forbidden . Notwithstandin g
that section, people do walk upon the railway track in th e
vicinity of the scene of this accident—scores of people do it—
everybody does it . On Sundays it is a promenade for youn g
ladies and their beaux.

In these circumstances I think the defendant Company ough t
to take care not to run these people down, if the Company 's ser-
vants are aware of their presence on the track . If people are
run down when the Company could by reasonable care avoid IRVING, J .A .

doing so, I can see no reason why those injured should not be at
liberty to succeed in an action for damages . In the case before
us there was evidence from which the jury might infer wan t
of care on the part of the defendants' servants .

The Grand Trunk Railway Company v . Anderson (1898), 2 8

S.C.R. 541, was relied on by the Company . There the man
was killed in walking through a storm on the railway track,
and both the Divisional Court and the Court of Appeal fo r
Ontario thought the action could be maintained . The Supreme
Court of Canada, Taschereau and King, JJ . dissenting, thought
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the action would not lie. In that case it would appear that the
storm blinded the engine driver and the servants of the Com-
pany had no knowledge of the man's presence on the track,
because the whistle was not sounded, nor was the bel l
rung until the engine had struck McKenzie . Then, too,
in that case, the track was completely surrounded and
guarded by a fence, so that in Anderson v. Grand Trun k

R.W. Co . (1897), 24 A.R. 672, the plaintiff's case depende d
entirely upon proof of the accident having been caused b y
breach of a duty cast upon the defendants by reason o f
some permitted practice on their part, involving invitation or
permission by the company to persons to walk on their track :
see the judgment of Osier, J . at p. 675.

Here the evidence is very different. In this case the evidenc e
was that the servants of the Company saw the man on the trac k
and that the user of the track was so general that I thin k
knowledge of it must be imputed to the Company. I quite
agree that it is not sufficient, to bind the Company, to shew tha t
some servant of the Company had a knowledge of the practice ,
but here is evidence that the track was used as a promenade .
If the Company neglects to provide fences, or to prosecut e
offenders, they ought to run their trams—on Sundays particu-
larly—with a due regard to those whom they are encouragin g
to come on their premises . Cooke v. Midland Great Western

Railway of Ireland (1909), A.C. 229, turned on leave an d
licence .

In Degg v. Midland Railway Co . (1857), 1 H. & N . 773,

Bramwell, B ., in delivering the judgment of the Court, at p .
780 said :

"We desire not to ,be understood as laying down any general propositio n
that a wrongdoer never can maintain an action . If a man commits a tres-
pass to land, the occupier is not justified in shooting him, and probably if
the occupier were sporting or firing at a mark on his land, and saw a
trespasser, and fired carelessly and hurt him, an action would lie . "

This seems very like the principle in Davies v . Mann (1842) ,
10 M. & W. 546, 12 L.J., Ex. 10 .

And at p . 781 :
"Some acts are absolutely and intrinsically wrong, where they directl y

and necessarily do an injury, as a blow ; others only so from their probabl e
consequences . There is no absolute or intrinsic negligence ; it is always
relative to some circumstances of time, place, or person . "

COURT O F
APPEA L

1912

Jan . 7 .

ANDREW S

B. C .
ELECTRIC

RY . Co .

IRVING, J .A .
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Had I been giving the verdict, I think I should have found the COURT O F
APPEAL

plaintiff guilty of contributory negligence, but, as was pointe d
out in the Exchequer Chamber in Indermaur v . Dames (1867),

	

191 3

L.R. 2 C.P. 311 at p . 313, that question is for the jury, and Jan . 7 .

the judge would not have been right in nonsuiting .

	

ANDREWS

You require very clear evidence before you can take the BB.C .
case away from the jury on the ground of the plaintiff 's own ELEcr

C
uc

negligence : Toronto Railway v. King (1908), A.C . 260 . The R}'' o .

Judicial Committee avoided this question in Grand Trunk Rail-
way of Canada v . Barnett (1911), A.C. 361 at p . 366 . That
case was decided on the ground that Barnett was a trespasser .
Whether a person is or is not a trespasser is a question of fact —
the jury has found in this case that the plaintiff ought not to

IRVING, J.A .be treated as a trespasser, and so, there being no objection to th e
sufficiency of the charge to enable the jury to determine th e
question of trespasser or no trespasser, the verdict and judgment
must stand, as there was evidence from which the jury migh t
infer negligence.

I would dismiss the appeal .

MARTIN, J.A. agreed in the conclusions of MACDONALD,
MARTIN, J .A .

C.J.A.

Appeal dismissed .

Solicitors for appellant Company : McPhillips & Wood .
Solicitors for respondent : Haney & Hill .
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BEAVIS v . TOWNSHIP OF LANGLEY AN D
JENNY STEWART .

191 3

Jan . 10 . Municipal law—Assessment and taxes—Taw sale—Action to set aside--
Onus—Certificate of title—Pleading—Want of authority to sell—Par -

BEAVIS

	

ticulars .
v .

	

Where it appears that one who holds a certificate of title to land ha s
TOWNSHIP obtained it upon a sale and conveyance for taxes, the burden is upo n

OF LANGLEY
the certificate holder to establish the regularity of the tax sale .

Kirk v. Kirkland et al. (1890), 7 B .C . 12, affirmed in Johnson V . Kirk

(1900), 30 S .C.R . 344, and Turner v. Municipality of Surrey (1911) , 1 6
B .C. 79, 349, followed .

Semble, that the plaintiff, in his statement of claim, instead of setting up
the tax sale and alleging that it was made without authority, should
have simply set out his title and alleged that the purchaser at the ta x
sale (a defendant) had wrongfully taken possession of his property .

Held, however, that the plaintiff, having alleged the tax sale and its
invalidity and asked for a declaration accordingly, was not bound t o
furnish particulars of the defects in the authority of the municipality
to sell .

Order of MoRRZSOx, J . reversed .

APPEAL by plaintiff from an order of Moxxisox, J . at
chambers . The statement of claim alleged that Thomas Nelso n
was the registered owner of the land in question, subject to a
mortgage to the defendant Jenny Stewart and Eliza Coffey ;
that Nelson had executed a conveyance of the property to th e
plaintiff ; that, prior to such conveyance, the defendants th e
Corporation of the Township of Langley, without any power
or authority, purported to convey the property to the defendant

statement Jenny Stewart for taxes wrongfully alleged to be due an d

unpaid ; and that the reeve and clerk of the Corporation ha d
executed a conveyance to the defendant Jenny Stewart of the
said property, purporting to be under and by virtue of th e
alleged sale, such conveyance being executed by the reeve an d
clerk without any power or authority. The plaintiff claime d
an injunction restraining the defendants from dealing with the
property, and a declaration that the alleged tax sale was null
and void, and that the plaintiff was entitled to have his eon-
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veyance from Thomas Nelson registered, and to redeem the COURT OF
APPEA L

mortgage.
The statement of defence of the defendant Jenny Stewart

	

191 3

alleged that the sale to her of the property in question was duly 	 Jan . 10 .

made for taxes lawfully due and payable, and duly charged BEAVI S

against the property ; that such sale was made by virtue of TowNSBIP
authority vested in the Corporation ; that the conveyance to the OF LANGI EY

defendant Jenny Stewart from the Corporation was duly regis-
tered in the land registry office ; and that she held a certificate of
title to the property. The defendant Jenny Stewart, subsequen t
to the delivery of her defence, obtained an order from MORRISON ,

J. requiring the plaintiff to furnish her with particulars of the Statemen t

defects in the authority of the Corporation to sell and conve y
the land . The plaintiff appealed from this order .

The appeal was argued at Victoria on the 10th of January ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A.

Ritchie, K.C., for appellant.
[MACDONALD, C.J.A. referred to Turner v . Municipality o f

Surrey (1911), 16 B .C. 79, 349 .
IRVING J.A. referred to Kirk v. Kirkland et al . (1899), 7

B.C. 12, affirmed in Johnson v . Kirk (1900), 30 S .C.R. 344 . ]
Mayers, for the respondent Jenny Stewart : Turner v. Muni-

cipality of Surrey is distinguishable, because there the only party
defendant was the municipality, and the facts in relation to th e
tax sale were peculiarly within their knowledge . The fact
that the defendant Stewart has a certificate of title, which is
prima facie evidence of title, puts the burden of shewing defect s
in such title upon the plaintiff. Convenience is greatly in
favour of requiring particulars of the defect upon which th e
plaintiff really relies . The furnishing of such may obviate th e
necessity for an adjournment of the trial .

Per curiam : It was bad pleading for the plaintiff to set up th e
tax sale and allege that it was made without authority. He
should have simply set out his title and alleged that the defend-
ant Stewart had taken possession of his property ; but the
authority of Kirk v. Kirkland et al . is clear that, although the

Argumen t

Judgment
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put the burden upon her of establishing the regularity of the
tax sale . The case is not distinguishable from Turner v. Muni-
cipality of Surrey .

The appeal will be allowed and the order for particulars se t
aside.

Appeal allowed .

Solicitors for appellant : Bowser, Reid & TWallbridge .
Solicitors for respondents : Bodwell & Lawson.
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REX v. CAMPBELL .
APPEA L

	

1913

	

Criminal lawStatute, construction of—Liquor Licence Act, R.S.B .C . 1911 .

Jan . 16.

	

Cap . 142, Sec . 22—"One act of vending," what constitutes ?
	 Section 22 of the Liquor Licence Act authorizes the superintendent o f

	

REx

	

police to issue hotel licences empowering the licensee to vend liquor by

	

r .

	

retail in quantities not exceeding one imperial quart in any one act o f
CAMPBELL vending to any one person . The accused in this case sold a quantity

of liquor to the one person, who was said to be purchasing for others.
The bottles were placed upon the counter, and the price of each quart
was "rung up" on the cash register separately.

Held, affirming the finding of GREGORY, J., that there had been an infringe-
ment of the statute, and that the conviction had by the magistrat e
should be sustained .

APPEAL from the judgment of GREGORY, J . on a motion t o
him, heard at Victoria on the 11th of November, 1912, to quas h

Statement a conviction for an infraction of the Liquor Licence Act, a s
stated in the headnote .

Aikman, for the motion .
Moresby, for the Crown, contra.

COURT OF defendant Stewart has a certificate of title, when it is made to
APPEAL
—

	

appear that such certificate was obtained upon a tax sale, thi s
1913

Jan . 10 .

BEAVI S
L .

TOWNSHIP
OF LANGLEY
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GREGORY, J. : Motion to make absolute a rule nisi for a writ•
of certiorari to bring up and quash a conviction . The grounds

	

191 3

urged are : (1) neither the information nor the conviction Jan . 16 .

describe any offence known to the law ; and (2) the evidence

	

REx

does not warrant a conviction . As to the second objection, it

	

"CAMPBELL
is only necessary to say that there was some evidence on whic h
the magistrate could make the finding he did, and this is not a
proper method of attempting to review a magistrate's findin g
of fact, even if I disagreed with it.

As to the first objection, it is urged that the Liquor Licenc e
Act does not prohibit the offence alleged to have been committed .
It certainly does not in the exact words in which it is describe d
in the information, but I think it does nevertheless prohibit the
offence for which Campbell has been convicted, which is, in
short, selling liquor in a manner not authorized by his licence .
Section 22 of the Act authorizes the superintendent of Provincial
police to issue hotel licences empowering the licensee to vend
liquor by retail in quantities not exceeding one imperial quar t
in any one act of vending . That is the licence Campbell had ,
and the only licence he could have had . Therefore, he was only GREGORY, J .

licensed to sell liquor in that way, for section 66 of the Act pro-
hibits any person from vending in any manner whatsoever any
liquor without first having obtained a licence authorizing him so
to do. It seems to me that this section contains all the pro-
hibition necessary, and that Campbell cannot complain because
in the information he is furnished with the particulars which
he, being a licensee, might reasonably ask for if proceede d
against for selling liquor without a licence. As a matter of
fact he had no licence to sell liquor in the manner in which th e
magistrate has fpund he did, and he has been convicted of it ,
and I do not see how I can make the rule absolute herein. It
will therefore be discharged.

The appeal was argued at Victoria on the 16th of January,
1913, before IRVING, MARTIN and GALLIHER, M.A.

Ademan, in support of the appeal : There is no evidence to
Argumentsupport the conviction, because it is not shewn that all thes e

12th November, 1912 .

	

COURT OP
APPEA L

3
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sales, which we submit were separate sales, were "rung up" o n
the cash register at the same time . The statute makes no pro-
vision as to the time which must elapse between the sales .

Moresby, for the Crown, was not called upon .

IRVING, J .A . : We do not wish to hear you, Mr . Moresby .

The one act of vending in excess of a quart seems to me to b e
plainly established .

Oscar Rudensgold says in answer to the question, "Who pai d
for all the liquor ? : I put down all the money." "How much did
you buy ? I cannot say exactly what it was, $12 .50 for whis-
key." "Can you state what whiskey it was ?" Then he gives
it : "Three bottles of King George, one of Joe Seagram, one
Dry Gin," and so on ; but he adds : "there were different par-
ties to have it . "

That, it seems to me, would justify the magistrate in comin g
to the conclusion that there was one vending of more than a
quart . But if there could be any doubt about it, Mr . Aikman

effectually put that doubt out of the question when he asked thi s
question : "As a matter of fact, didn't you make these purchase s
bottle by bottle ?" Here the witness will not say that he did, bu t
says this—leaving it to the Court, practically : "I put the money
down on the bar and told the bartender that I wanted so man y
bottles, and I left the money on the bar for him to collect th e
money for it, and the bottles were packed in the boxes." That
seems to me to be one transaction by one person buying for a
number of other persons . The appeal 'must be dismissed .

MARTIN, J .A. : I agree. This was a clumsy and unsuccessfu l

GALLIHER,

	

GALLIIER, J .A. : I agree .
J .A .

Appeal dismissed and conviction sustained .

Solicitor for appellant : J. A. Aikman.

Solicitor for respondent : Wm. C. Moresby.

COURT O F
APPEA L

1913

Jan . 16 .

REx
V .

CAMPBEL L

IRVING, I . A .

MARTIN, J .A .
attempt to evade the statute .
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ARBL THNOT v. THE CORPORATION OF THE
CITY OF VICTORIA.

Municipal law—Local improvement—Limitation of time within which to

bring action to contest—Municipal Act, R .S.B .C . 1911, Cap . 170, Secs .

512, 513 and 514 .

Where a local improvement by-law is passed, making a general assessmen t

for the cost of the work, but the payment of which is spread over a

number of years, any action by a ratepayer contesting the work, o r

complaining of its non-completion, must be brought within six month s

after the cause of action arose .

Judgment of HUNTER, C .J .B .C. affirmed, MARTIN, J.A. dissenting.

APPEAL by plaintiff from an order by HUNTER, C.J.B.C. at
Victoria on the 26th of June, 1912, in an action for a declara-
tion that certain local improvement work had not been com-
pleted, or in the alternative, for a mandatory injunction direct-
ing the municipal authorities to continue the work to comple-
tion. The two by-laws necessary in local improvement works
were passed, the one authorizing the work and the other making
the assessment. The first was passed in May, 1907, and th e
second in March, 1908 . There was a question whether th e
work had been actually finished, but as to that the municipality
raised and pleaded sections 512, 513 and 514 of the Municipa l
Act, dealing generally with the limitation of actions agains t
municipalities, and sections 209 and 212 as to the time withi n
and procedure by which proceedings must be taken to quash a
by-law. The learned Chief Justice struck out certain paragraphs
of the statement of claim and held that, with the exception o f
the possible liability of the defendant Corporation to put th e
street in repair, sections 512, 513 and 514 of the Municipal Ac t
constituted a good defence. Plaintiff submitted that the assess-
ment of the property each year constituted a fresh cause o f
action, but the municipality submitted that the assessment ,
although spread over a number of years, was one complete act .

The appeal was argued at Vancouver on the 6th of November ,
1912, before MACDONALD, C .J.Q., IRVING and MARTIN, JJ .A .

COURT O F
APPEA L

191 3

Jan . 7 .

ARBUTHNOT
V .

CITY O F

VICTORI A

Statement
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ARBUTHNOT

CITY O F
VICTORI A

Argumen t

MACDONALD ,
C.J .A .

Harold Robertson, for appellant : We submit that we were not
barred by the limitation clauses, 512, 513, 514, of the Municipa l
Act. The City is not entitled to make assessments in futuro .

McDiarmid,, for respondent Corporation : We submit that
everything which could constitute a cause of action took place
in 1908, when the by-law was passed. The assessment is an
entire assessment, and was made under that by-law . They are
now barred by statute : see The Queen v . Corporation of Missio n
(1900), 7 B.C . 513 .

Robertson, in reply : Every additional act done by the Cor-
poration creates a fresh cause of action. We say that the assess-
ment each year is a separate act, giving a cause of action .

Cur. adv. volt .

7th January, 1913 .

MACDONALD, C.J.A . : This case comes before the Court in the
form of what is in effect a stated case based upon the statemen t
of claim and paragraphs 7, 8, 9, 10 and 11 of the statement of
defence. We have, therefore, to assume for the purposes o f
this submission that the facts are as therein stated, save as
affected by laches, that being excepted from the submission .
Such facts may be summarized briefly to be tha t

"By-law No . 509 is null and void and ultra vires of the Council in that it
does not ascertain and determine the said works and improvements, and
that no plan, description or specification of the proposed works was eve r
prepared, and that the defendant purported to pass the same on an untru e
and false statement of facts and that the same is uncertain . "

The by-law referred to is known as the Richardson Stree t
Improvement By-law, and was passed on the 13th of May, 1907 .

Paragraph 11 of the statement of claim then recites tha t
"On the 16th day of March, 1908, the defendant purported to pass a

by-law to be known as the Richardson Street Improvement Assessmen t
By-Law, 1908, "

and that this by-law purports to assess the plaintiff's land in th e
sum of $536, under the authority of said by-law 509 .

The defendant contends that the action was not maintainabl e
because of sections 512 and 513 of the Municipal Act, whic h
provide that all actions against a municipality for the unlawfu l
doing of anything purporting to have been done by such muni-
cipality under the powers conferred by any Act of the Legisla-



XVIII.] BRITISH COLUMBIA REPORTS .

	

37

ture, and which might have been lawfully done by such muni- COURT O F
APPEA L

cipality if acting in the manner prescribed by law, shall be com-
menced within six months as to one section and one year as to

	

1913

the other; from the time the cause of action arose. It is unneces- Jan . 7 •

sary to distinguish in this case, because the action was corn- ARBUTHNOT

menced more than a year after the cause of action set forth in CI ' of
the said paragraph of the statement of claim arose, if my view VICTORI A

of the case is the correct one .
The relief prayed for at the end of the statement of claim s o

far as it affects this case, is an injunction restraining defendan t
from assessing or charging the plaintiff 's lands under said assess-
ment by-law, and in the alternative, that the defendant b e
ordered to pay and relieve the plaintiff from said assessment .

The order appealed from strikes out the plaintiff's whol e
statement of claim, and gives leave to amend as the plaintiff ma y
be advised. There were no reasons for judgment, but I take i t
that the learned Chief Justice came to the conclusion that th e
action was barred by reason of the sections of the Municipal Act
above referred to .

While the by-law, No . 509, is to be assumed to be null and
void as stated, yet it is to be so because of the informalitie s
above recited, and the untrue and false statement of facts upo n
which it is alleged to have been based . Subject to the determina-
tion of any question of fraud which may be affected by laches,

MACDONALD ,
I think that said sections of the Act are a bar to the relief

	

C.J .A .

claimed. It was contended on behalf of the plaintiff, and thi s
was the real reason for the submission, that the assessment was t o
be made from year to year, but I cannot agree with that. I think
the assessment was made once and for all by the assessmen t
by-law ; the fact that it is to be levied and collected from yea r
to year makes no difference insofar as the question submitted t o
the Court is concerned .

I would, therefore, dismiss the appeal .
I will only add that I do not understand why the whole state-

ment of claim should have been ordered struck out . The sub-
mission shews that only the paragraphs above mentioned wer e
to be passed upon by the Court. It is, however, a matter of no
great consequence, as the plaintiff was given leave to amend a s
he might be advised .
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Statement

IRVING, J.A . : I would dismiss the appeal on the ground that

the assessment was made once and for all when the by-law, No .
552, was passed on the 16th of March, 1908 . The fact that the
"amount of the rate assessed as aforesaid" was payable in te n
instalments makes no difference. The imposition of the assess-
ment was the "cause of action," and the plaintiff ought to have
brought his action within the time limited by section 513 .

In my opinion the form of the order appealed from was i n
the discretion of the learned Chief Justice .

MARTIN, J.A . : On the unusual wording of this by-law, a t
least, I think the appeal should be allowed .

Appeal dismissed, Martin, J.A. dissenting .

Solicitors for appellant : Robertson & Heisterman .
Solicitor for respondent : F. A. McDiarmid.

B AN CROFT v . RICHARDS.

Landlord and tenant—Distress—Replevin—Sale—Bailiff withdrawn before
sale or replevin proceedings—Poundage—Right of bailiff to claim —
Distress Act, R.S .B .C . 1911, Cap. 65, Secs . 7 and 21 .

Where a landlord distrains for rent, and a settlement is effected withou t
proceeding to replevin or sale, the bailiff is, under section 21 of th e
Distress Act, entitled only to charge for levying the distress and for th e
man in possession .

Decision of LAMPMAN, Co.J. affirmed .

APPEAL from the judgment of LAmemAN, Co. J. The
plaintiff (respondent) is a shop keeper in the City of Victoria ,
and the defendant (appellant) is the sheriff for the County of
Victoria. [Greenwood v . Bancroft (1912), 17 B .C. 151 . ]

The defendant was handed a warrant to distrain on the good s
and chattels of the plaintiff for rent due, $3,000, and proceeded ,
as bailiff, to execute the same in due course of law . Ile dis-
trained after having demanded payment, which was refused,
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and was proceeding to make the necessary inventory of th e
goods and chattels distrained . On the request of the plaintiff
not to continue making the inventory until he had seen hi s
solicitor with a view to settlement, defendant refrained from
continuing to take the inventory. After having been in pos-
session for the day, during which time negotiations for payment
took place, the amount of rent due was paid to the landlord by
plaintiff's solicitor, and the sum of $2 for levying distress, and
$2 for the man left in possession was tendered to defendant .
Defendant refused to accept said amount, or to withdraw fro m
possession unless paid poundage or commission according to
the statute in that behalf . Plaintiff's solicitor, under protest ,
thereupon paid the amount claimed for poundage or commission.
Delivery of the goods and chattels was then made by defendan t
to the plaintiff, who commenced proceedings for its repayment .
Bancroft gave a receipt for the delivery up of the goods dis-
trained.

The action came on for hearing at Victoria on the 11th o f
September, 1912, before LAMPMAN, Co. J., who gave judgmen t
for the plaintiff, with costs .

From this judgment defendant appealed, and the appeal wa s
argued at Victoria on the 17th of January, 1913, before IRVING ,

MARTIN and GALLIHER, JJ.A.

Bass, for appellant : We submit that there was only one o f
two courses open to the tenant to recover possession . He must
either (1) replevy (section 7 of the Distress Act, chapter 65 ,
Revised Statutes of British Columbia, 1911), within five days ,
or (2) the sale must proceed . He cannot replevy unless th e
distress is wrongful, or that he does not owe the money . He
admitted the debt, and he did not object to the distress . The
bailiff cannot proceed to take the necessary steps to make a sal e
until five days have elapsed . The tenant at once entered int o
negotiations for a settlement, and settled by paying the ful l
amount due the same day. We therefore submit that a sale ha s
been effected to him of the goods distrained, and he has thereb y
contracted himself out of the statute so as to prevent his setting
up that we have been wrongfully paid .

Aikman, for the respondent, was not called upon .

COURT O F
APPEA L

191 3

Jan . 17.

BANCROF T
V .

RICHARD S

statemen t

Argument
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IRVING, J .A. : I think this appeal must be dismissed. The
APPEAL

sheriff, the defendant in this action, seems to have bee n

	

1913

	

impressed with the idea that he, as a bailiff, is entitled to some -
Jan . 17 . thing in the nature of poundage, payable to a sheriff . That is

BANCROFT a misunderstanding of his position.

	

His rights here, as

	

v .

	

bailiff, are governed entirely by the Act we have before us ,
RICEARD6

chapter 65. That statute prescribed certain things for whic h
he shall be entitled to make certain charges . Section 21 of
the statute declares that he shall not be paid for anything men-
tioned in the schedule unless actual performance shall hav e
been made. He contends that he made a sale of the property

IRVING, J .A . because he was withdrawn. Now, in my opinion, that does no t
amount to a sale within the meaning of the schedule, and he i s
not entitled to charge for it. The only things that he i s
entitled to charge are these two items : the fee for levying
(varying with the amount), and the man in possession . I do
not think there is any fee provided for his going out of pos-
session .

MARTIN, J .A. : I concur . It does seem somewhat strange
that all this large sum of money could be recovered for a charge
of three or four dollars. I think the sheriff would have a very
strong case to have the schedule revised, to meet this sort of
thing, or else he should have a distinct understanding on ever y
seizure that he should receive something more, because that i s
surely not a proper remuneration, $2 for possession, where a
corporation labourer gets $3 per day. However, the question
is really not for us . I only mention that to shew that I am not
leaving it out of consideration.

GALLIHER, J.A. : I agree that the appeal must be dismissed .

IRVING, J.A. : I would add as a foot note to what I have
IRVING, J .A . already said, namely, that it is a matter for the Legislature t o

remedy .
Appeal dismissed.

Solicitors for appellant : Bass & Bullock-Webster .
Solicitors for respondent : Aikman & Austin.

MARTIN, J .A .

GALLIIIER ,
J .A .
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BRADSHAW ET AL. v. SAUCERMAN ET AL.

Yukon Territory—Mining law—Mechanics' liens—"Ownership, " what con-
stitutes in mining ,!aims—Description in claim for lien of work i n
respect of which lien is sought—Material for mining operations, subse-
quently sold and used for other purposes .

A mortgagee is not an "owner" entitled to be named by a lien claimant
when filing his claim for lien. He may be brought in by subsequent

	

191 3
proceedings, e .g., as here, by originating summons .

	

Jan . 7 .A statement in a claim for lien that it is "for wages for work and labour
done and performed on and in respect of said [mining] claims, " with

BRADSHA Wthe amount due and date of employment is a sufficient statement under

	

ro
section 7 (b) of the Miners' Lien Ordinance .

	

SAUCERMA N
Where labourers working on a mining claim cut certain timber as part o f

their regular work, but which timber was subsequently diverted to
purposes other than for the mining claims, such work is work done i n
connection with the mining claims, and such subsequent diversion doe s
not affect the rights of lien claimants .

Per IRVING, J.A., following Gabriele v . Jackson Mines, Limited (1906), 1 5
B .C . 373, and Gillies v. Allan (1910), ib . 375, no appeal lies where the
amount found to be due is less than $500 .

APPEAL from a judgment of MACAULAY, J., of the Terri-
torial Court of the Yukon Territory, in an action tried by him
at Dawson in March, 1912 .

The Act providing for a Court en bane in the Yukon Terri-
tory having been repealed by chapter 56, 3 George V., Statute s
of Canada, the Court of Appeal of British Columbia is now con-
stituted a Court of Appeal from judgments of the Territoria l
Court of the Yukon Territory.

Section 46, subsection 2, is as follows :
"That an appeal shall lie, from any final judgment of the Territoria l

Court, to the judges of the said Court of Appeal (British Columbia) sittin g
together as a Full Court, where the matter in controversy amounts to th e
value or sum of $500 or upwards, or where the title to real estate, or som e
interest therein, is in question . "

The plaintiffs claimed a lien upon the mining claims of th e
defendants, under the provisions of the Miners' Lien Ordin-
ance, in respect of work done, and services performed by them ,
in the aggregate amounting to $7,716 .35 . Three of the claims
of the workmen were for less than $500 each .

The appellants, James E. Lilly & Company, were mortgagees ,
whose mortgages were registered prior to the time of the work

MACAULAY, T .

1912

March 30 .

COURT O F
APPEA L

Statement
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MACAULAY, being done by the plaintiffs . The Ordinance provides tha t
1912

	

liens shall take effect as against mortgagees whose claims are s o
March 30 . registered, subsequent to the passing of the Ordinance, to th e

extent of an undivided half interest in the property to be charged .
COURT O F

APPEAL The appellants were not named in the claim of lien filed a s

	

1913

	

"owners," but were made parties to an originating summon s

Jan. 7 .
and appeared upon the return of the summons . At the tria l
	 the appellants took the grounds which were subsequently take n
BRADSHAW upon appeal : (1) that they, being mortgagees, were "owners "

	

v .

	

y~

	

b

	

b

SAUCERMAN within the meaning of subsection 2 of section 1 of the Ordin-
ance, and that their names should have been inserted in the lie n
filed in the office of the Mining Recorder, and that the failure t o
do so rendered the lien void as against them ; (2) that the par-
ticulars of the work done, the residence of the parties, and th e
description of the property to be charged were insufficient ; (3)
that a part of the work done, in respect of which the lien wa s
claimed, was the sawing of lumber which was not used upon the
claims, but was sold, and as to this there could be no lien .

Judgment was given in the Territorial Court holding that i t
was not necessary that the mortgagees should be named a s

Statement
"owners" in the lien, that it was sufficient that they be brough t
in by the subsequent proceedings, as was done ; that the particu-
lars of the work done and the other particulars were sufficient ;
and that there was no evidence to shew that the claimants, when
performing the work of cutting the lumber, were aware that any
of it was to be used for other than the purposes of the mine ,
and a subsequent diversion could not affect them . From this
judgment James E. Lilly & Company appealed .

Bell, for plaintiffs.
Tabor, for defendants, J . E. Lilly & Company .
Defendants Saucerman and Davin appeared in person.
Defendant Duggan did not appear .

30th March, 1912 .

MACAULAY, J. : This is an application by way of originatin g
summons under the Miners ' Lien Ordinance to enforce a lien

MACAULAY, L for work and labour performed by the plaintiffs for, and upo n
the credit of, the defendant George W. Saucerman, against creek
placer mining claims numbers 5, 35, 37, 39, 41, 45, 47, 48, 52,
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53, 55, 56, 57, 59, 61, 63, 64, 65, 97, 98, 99, 100, 101, all below MAOAUJ,AY, J .

Discovery on Thistle creek, and Discovery claim, and numbers

	

191 2

1, 2, 3, 4 and 5 above Discovery on Statue gulch, a tributary March 30 .

of Thistle creek on the left limit below Discovery, in the Yukon
COURT O F

Territory, the mines, dumps of pay dirt, the minerals and ores APPEA L

produced therefrom and upon the appurtenances thereto, the

	

191 3

lands occupied thereby and enjoyed therewith, and the flumes,
Jan. 7 .

water rights, syphons, piping, monitors, sawmill plant, and the
machinery and chattels upon said lands and mining claims ; the BRADSHA W

said defendant Saucerman being a part owner of the said claims, SAUCERMA N

and also the holder of an option to purchase the interests of hi s
co-defendants, Henry A . Duggan and Thomas Davin, which
option was duly registered in the office of the Gold Commissioner
at Dawson and was in force at the date of the commencement o f
these proceedings ; there also having been a partnership entere d
into between the defendant owners, other than the mortgagee ,
for the working of the said claims, and a grouping certificat e
duly obtained and filed in the office of the Gold Commissione r
of the Yukon Territory, under the provisions of the Place r
_Mining Act of the Yukon Territory, and a further groupin g
certificate dated the 28th of June, 1911, under the provi-
sions of the said Act, and filed in the office of the Gold Commis
sioner of the Yukon Territory on the 29th of June, 1911 ,
which said grouping certificate is still in force . Consequently,
although the work performed by the plaintiffs was not per- DSACAULAY, J .

formed upon all of the above mentioned mining claims, still, i f
the lien of the plaintiffs should prevail, it will apply to all th e
said claims by virtue of the said grouping certificates .

The last day's labour for which the wages are claimed wa s
performed on or about the 27th of August, 1911, and the clai m
for lien was duly registered in the office of the Gold Commis-
sioner at Dawson on the 9th of September, 1911, within 3 0
days after the performance of the last day's labour for whic h
wages are claimed . A certificate of proceedings was dul y
obtained from this Court on the 26th of October, 1911, and a n
originating summons obtained from this Court on the said 26th
of October, 1911, within the time prescribed by section 12 of th e
Miners' Lien Ordinance, and proper service of all proceedings
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There is no contest between the plaintiffs and the defendan t
SAUCERMAN George W. Saucerman, who admits the amounts due to th e

plaintiffs as claimed, and the time checks given by Saucerman
to the respective plaintiffs and produced and filed as exhibit "I"
in these proceedings, verify the claims made by the respectiv e
plaintiffs against him.

The defendants J. E. Lilly & Company, mortgagees, oppos e
the said liens, however, on grounds of irregularity, and argue ,
through their counsel, that the said lien is invalid on the follow-
ing, amongst other, grounds :

"(1) That the lien does not say that Thistle creek or Statue gulch ar e
in the Yukon Territory ; (2) that lien is contradictory, as it refers to claim s
as belonging to defendant Saucerman exclusively in operative part ; (3 )
that lien does not shew that money is due or to become due as required b y
Ordinance ; (4) that it does not shew the work done or wood furnished a s
required by Ordinance ; (5) that it does not shew the nature of the work
done, and (6) that it does not show that there is anything due, or to
become due, as required by the Ordinance . "

MACAULAY, .1 .
Further, that part of the work performed was in cutting log s

and sawing lumber, some of which lumber was not used in con-
nection with the mining operations, but sold to individuals no t
connected with the said mining operations, and that no lien
should attach for such work performed by any of the plaintiff s
where the product of such work was not applied towards, or
used in connection with the said mining operations .

It was argued by counsel that when a statute gives a privilege
in favour of the creditor, the creditor must bring himself strictly
within its terms, and, under the Miners' Lien Ordinance, a
special privilege being granted to the plaintiffs, they must brin g
themselves strictly within the terms of the statute, and an y
irregularity in their proceedings is fatal to their claim . Authori-
ties were cited by counsel to shew that in actions for liens th e

MACAULAY, J . effected upon the defendant George W. Saucerman and the
1912

	

defendant T. D. Davin and also the mortgagees J . E. Lilly &
March 30 . Company.

The defendant II . A. Duggan was not served with the originat -
COURT O F
APPEAL ing summons, or any of the proceedings, as required by the pro -

1913

	

visions of the Act ; consequently no lien, in any event, can

Jan . 7, attach to any interest he may have in any of the above-mentione d
	 properties .
BRADSHAW
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plaintiffs are compelled to conform strictly to the terms of the MACAULAY, J .

statute ; otherwise their actions would fail. It is not necessary

	

191 2

for me to cite the authorities produced by counsel in support of March 30 ,

his contention, because I in no way disagree with his contention,
COURT O F

and unless the plaintiffs have brought themselves strictly within APPEA L

the terms of the Miners' Lien Ordinance, under which they are

	

191 3
proceeding, I am of opinion that their action must fail .

	

Jan . 7 .

Now, let us examine the first objection .
BRADSHA W

The plaintiffs claim a lien for wages due by George W. SAUCERMA N
Saucerman, H . A. Duggan and T. D. Davin, " of Thistle creek ,
in the Yukon Territory, owners of the mining claims hereinafte r
enumerated and situate in the Thistle Creek Mining Division o f
the Dawson Mining District." The claims are then enumer-
ated and described as "all below Discovery on Thistle creek and
Discovery claim and numbers 1, 2, 3, 4 and 5 above Discover y
on Statue gulch, a tributary on left limit of Thistle creek, belo w
Discovery."

In my opinion this objection cannot prevail, as it is impossibl e
to be misled as to the whereabouts of Thistle creek or Statu e
gulch, as the defendants are spoken of as being residents o f
"Thistle creek in the Yukon Territory, owners of the mining
claims situated in the Thistle Creek Mining Division of th e
Dawson Mining District ." It is impossible, in my opinion, that
any one reading the lien could be misled, or could conclude that MACAULAY, J .

the said creek or gulch could be situated elsewhere than in th e
Yukon Territory .

The second objection : That the lien is contradictory, as i t
refers to claims as Saucerman's exclusively in operative part . I
am of opinion that this objection could not prevail, as Saucerman
is described in the grouping certificate as the owner under hi s
agreement of purchase from his co-defendants Duggan an d
Davin (he was in control of the said mining properties) ; and
that such description of Saucerman is not contrary to the pro-
visions of the said Miners' Lien Ordinance .

I will now examine the third objection, that the lien does not
shew that money is due or to become due as required by the
Ordinance.
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The time checks verify the statements of the claimants in eac hz .
SAUCERMAN particular case . The claim of lien further states that "there

was no period of credit agreed on with any of the claimants . "
Although the lien in this respect might have been more hap-

pily framed, I am of opinion that the plaintiffs, in regard t o
objection number 3, have strictly complied with the terms of the
statute.

Objection number 4 : The lien states in each particular cas e
that the claim is for wages for work and labour done and per-
formed on and in respect of the mining claims mentioned i n
said lien, and the evidence in the case shews that this is a fact .
I believe this is a sufficient description of the work performed t o
comply with the provisions of the statute . There is a multi-
tudinous variety of work to be performed by a miner or laboure r
working upon a mining claim, and I do not think it was ever
intended by the framers of this Act that in claiming a lien i t

MACAULAY,L was necessary for the miner to describe minutely the differen t
kinds of work performed by him upon the said claim ; and, in
my opinion, the statement that it was "for work and labour don e
and performed on and in respect of the claims enumerated" wa s
a sufficient description . There was no wood furnished by th e
workmen, nor is any such a claim made by them under their lien .

Objection number 5 : That it does not shew the nature of th e
work done. The view expressed by men in regard to objectio n
number 4 applies to this objection .

Objection number 6 : That there is nothing to sliew that there
is anything due, or to become due . I have already expresse d
my view in regard to this objection ; and, in regard to all th e
objections raised, I find that the plaintiffs have brought them -
~,lves strictly within the terms of the statute, and upon examin -

MACAULAY, J . The claim of lien itself. states that it is `"for wages due b y
1912 George W. Saucerman, H . A. Duggan and T . D. Davin, for wor k

March 30 . and labour done and performed on or in respect of the claims
above enumerated, for, and upon the credit of, the said Georg e

COURT O F
APPEAL W. Saucerman." That the work so performed by the sai d

1913

	

claimants in each case was performed within the times men -

Jan. 7 .
tioned in the said lien, as is more fully shewn by the claimants '
	 time checks ; and describes the amount claimed in each case .
BRADSHAW
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ing the lien filed as a whole, and reading it as a whole document MACAUr.AV,a .

I am of opinion that no other conclusion can be arrived at than

	

1912

that the plaintiffs have strictly brought themselves within the March 30.

terms of the statute.
COURT O F

In regard to the further objection, that all the lumber pro- APPEA L

duced from the logs cut and sawn on the property was not used

	

191 3

in connection with the mining operations, the evidence shews Jan . 7 .

that only a small portion of this lumber was disposed of by th e
defendant Saucerman to persons other than those connected BRADSHA W

with the said mines or mining operations, and in the instances SAU(ERMA N

where such lumber was so sold it was for the purpose of obligin g
his neighbours, there being no other saw mill in that district ;
and, furthermore, there is no evidence offered to shew that th e
plaintiffs, when performing the work of cutting logs and assist-
ing in having them manufactured into lumber, were aware tha t
any of this lumber was to be used otherwise than in connection
with the said mining operations ; and even if Saucerman di d
divert some of that lumber, under the circumstances, in my
opinion, such diversion could not affect the rights of th e
plaintiffs, who are not shewn to have had any knowledge othe r
than that the said lumber so obtained from the sawing of the log s
was to be used in connection with the mining operations being
carried on, and about to be carried on, upon the said minin g
property .

It was further objected to by counsel that J . E. Lilly & Com- MACAULAY, 3 .

pally were not made parties to the lien . I am of opinion that i t
was not necessary for Lilly & Company, the mortgagees, to hav e
been made parties to the lien in the first instance, as it wa s
proper to file the lien against the owner, or supposed owner, o f
the property in the first place, and then, after a due examina-
tion of the records in the office of the Gold Commissioner, al l
parties interested should be notified, and Lilly & Company were
duly notified and made parties to the action in the originatin g
summons. This, I believe, was the proper course to have been
followed .

In regard to the claim of the plaintiff M . -McKenzie for
$246.50, for services performed as a cook, said claim must b e
disallowed, as it is of such a nature as not to be contemplated as
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MACAULAY, J . coming within the provisions of the Miners' Lien Ordinance :
1912 see Davis v. Crown Point Mining Co . (1901), 3 O.L.R . 69 ,

March 30, which case has been followed in all mining lien cases that hav e
been before the Courts in this Territory .

1913

	

clearly established a right to their lien for the amounts claime d

Jan . 7 .
by them, except as to the interest of the defendant Duggan, wh o
	 was not served with the proceedings. Consequently, the said
BRADSHAW lien will not attach to whatever interest the defendant Dugga nv .

SAUCERMAN may have in the said claims.
There is no dispute as to the validity of the mortgages held

by the defendants J . E. Lilly & Company . Consequently, th e
said lien of the plaintiffs shall only take priority over the sai d
mortgages on the said property described in the said lien as to
an undivided one-half interest in said mining claims, the appur-
tenances thereto, the lands occupied thereby or enjoyed there -
with, and the machinery and chattels upon such lands, and a s
to one-half of the output from the said mining claims. The
said J . E . Lilly & Company having entered into possession of
the said premises under their said mortgages and obtained a
certain amount of gold dust will, therefore, be obliged to account
for one-half of the gold dust so obtained .

There will, therefore, be judgment for the plaintiffs, other
than the plaintiff McKenzie, for the amounts claimed by the m

MACAULAY, J. respectively in the said lien, together with the costs of and inci-
dental to registering the lien, as well as the costs of the action .

If the said claims of the plaintiffs are not satisfied withi n
one month from the date of the judgment, I direct a sale of th e
estate and interest charged with the lien ; also any wood,
machinery and chattels so charged, to satisfy the said claims .
If such sale is found necessary, further directions as to the tim e
and manner of the sale shall be given upon application to th e
Court. There will also be a personal judgment against the
defendant Saucerman for the full amount of all the plaintiffs '
claims and costs .

The appeal was argued at Vancouver on the 5th and 6th o f
November, 1912, before MACDONALD, C .J.A., IRvING and
MARTIN, J. A .

COURT OF

APPEAL

	

In regard to the other plaintiffs, in my opinion they have
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as an owner, in a claim for a lien.

	

1913

• [IRVING, J .A. : Lilly & Co. seem to be named : see page 3 of
Jan . 7 .

the appeal book .
MACDONALD, C.J.A. : Does not that destroy that much of BRADSHAW

your argument as to Lilly & Co . not being named ?]

	

SAUCERMA N

I nevertheless raise the point that they have not been named .
However, Lilly & Co. went into possession in September .
Then the work done has not been sufficiently described . It
should have been specifically set out .

[Per curiam : The term "working" a claim has acquired a n
established meaning in a long line of cases . We are not with
you on that point . ]

Then, it is submitted that the wood cut and afterwards use d
for other purposes cannot be said to be work done upon or fo r
the use or benefit of the claims . We say further, that priority
of liens is obtained only for liens filed in compliance with th e
provisions of the Ordinance .

Charles Macdonald [of the Yukon Bar], for the respondents :
While the term "owner," as defined by the interpretation clause,
is a comprehensive one, the contention is that the whole Ordin- Argumen t

ance shews that it means the owner who has had contractua l
relations with the wage earners, or persons who assert the lien .

Section 5 provides that the lien shall attach upon the estat e
or interest of the owner. If owner means mortgagee, then th e
interest of the mortgagee may be destroyed . The interests of
the mortgagee are set out and defined by section 6, and he i s
protected as mortgagee to the extent of an undivided one-half
interest .

Section 14 provides that notice to parties interested may be
given before the matters in question are disposed of . This, i t
is argued, includes mortgagees . And there is the further claus e
that the Court shall, upon the trial, determine and fix th e
liability of the "owner" for wages due to the claimant . Mort-

4

COURT O Fgagee has a property interest, he is in exactly the same position APPEA L

Pattullo, I .C., for appellants : We submit that it was neces-MACAULAY, J.

sary to register or name the interest of the mortgagees . The

	

1912

Ordinance itself, section 7, contains a mandate that the claim March 30 .

of lien should name the owner of any property, and as a mort -
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MACAULAY, J . gagees are there expressly excluded from the term "owner," a s
1912

	

no liability for wages exists as against them unless the work wa s
March 30, done on their credit .

Under the lien Acts of this and other Provinces mortgagee s
COURT O F
APPEAL are not owners : Bank of Montreal v . Ha, 'ner (1881), 29 Gr .

1913

	

319, (1884), 10 A. R . 592 at pp . 596-9 ; Cole v. Hall (1889) ,

Jan . 7 .
13 Pr . 100 ; Coughlan v . National Construction Co ., McLean v :
	 Loo Gee Wing (1909), 14 B .C. 339 .
BRADSHAW As to three of the respondents there is no appeal, the amount s
SAUCERMAN claimed by them individually being less than $500, and no

interest in land is called in question : Gabriele v . Jackson Mines ,
Limited (1906), 15 B.C . 373 ; Gillies v . Allan (1910), ib . 375 .

As to the sufficiency of the particulars : Crerar v. Canadian
Pacific R.W. Co . (1903), 5 O.L.R . 383 ; Barrington v. Martin
(1908), 16 O.L.R . 635 .

The learned trial judge has found that only a small quantity
of lumber was sold, and that the lien holders had no knowledge

Argument that it was to be sold .
Pattullo, in reply : The claim for lien shall state the wor k

done in respect of which a lien is sought, which means that par-
ticulars of the work shall be given. As to the question of appeal,
the interest of an owner in the Yukon can be taken to be the sam e
as in British Columbia : Stussi v. Brown (1897), 5 B.C . 380 .
In the Yukon the placer miner gets nothing but the minerals ;
his grant specifically excludes any interest in the land : Wells v.
Petty (1897), ib . 353 .

Cur. adv . cell .

7th January, 1913 .

MACDONALD, C .J .A. : The grounds of appeal relied on by the
appellants' counsel were (1) that the claim of lien did not name
the mortgagees, J . E. Lilly & Company, as owners ; (2) that i t
did not sufficiently describe the work done, and (3) that all the
wood cut by the workmen was not used on the mining claims .

Before dealing with the first objection, which is that upo n
which most of the argument turned, I shall deal shortly with
the other two.

I entirely agree with the learned judge 's conclusion on th e
third ground mentioned above . I do not think workmen are t o

MACDONALD ,
C .J .A .
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be deprived of their rights because of circumstances beyond their MACAULAY, J .

control. At the time the wood was cut or manufactured, it was,

	

191 2

or appeared to them to be intended for use on the mining claims March 30 .
in question here, and a subsequent diversion of part of it by the

COURT O F
owner could not, in my opinion, divest them of their rights .

	

APPEA L

	

On the second ground I entertain grave doubt . As to the

	

]91 3

sufficiency of the description of the work done, it may be that Jan . 7 .
the inferences to be drawn from the whole document (the
claim of lien) sustain the learned judge's finding, and as my BRADSHAW

learned brothers are agreed that they do, I do not dissent . I SAUCERMA N

would like to add, however, that a better statement of the wor k
done was practicable and desirable . It is only reasonable that
the claimant should state the general character of the work h e
claims to have done, so as to shew that it was such as fall s
within the purview of the Ordinance. This case very well
illustrates the desirability of this since one of the claimants wa s
a cook, and joined in the claim of lien without the character o f
his claim being disclosed . It was disallowed, and rightly so :
Davis v . Crown Point Mining Co . (1901), 3 O.L.R . 69 .

There remains, then, the first ground of appeal, which Mr .
Pattullo, appellants' counsel, frankly stated was the substantial
one. Shortly stated it is this : Is a mortgagee whose mortgage
was registered prior to the work done and wood supplied, an d
who was not in possession when the same was done and supplied, MACDONALD,

and who had not contracted for, or been in any way privy to the
C .J .A .

hiring of the men, an "owner" within the meaning of that expres-
sion as used in the said Ordinance ? As defined in the inter-
pretation clause, the expression "includes a person having an y
estate or interest in the mine," etc . The Ordinance was appar-
ently framed as a rough and ready measure designed to meet
conditions in a new mining district. It was not prepared wit h
that care and elaborateness displayed in the framing of the lien
laws in the several Provinces, but I think it ought to be read
and construed in the light of the history of those laws and thei r
progenitors, the lien laws of some of the United Sta res. The
underlying principle of those laws is that the lit it

	

Led by
reason of a contract with the "owner ." "The statmv does not
give a lien, but only a potential right of creating it" : per
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MACAULAY, J . Strong, J. in Edmonds v. Tiernan (1892), 21 S.C.R. 406 at p .
1912

	

407. A claimant may not himself have had such a contract,
March 30 . but if not he must base his right to a lien upon that of some con -

tractor . There may be several owners, each of whom may sub-
COURT O F

APPEAL ject his interest in the property to liens, but in no case so far a s

1913 I know has one owner been given the right to subject the interes t

Jan . 7 . of another to such liability without his concurrence. The near-
est approach to such a thing is when, as for example in Ontario,

BRADSHAW and several other Provinces, lien holders are given priority ove rv .
&AUCERMAN prior encumbrancers for the increased value accruing through th e

work done or material furnished, and in the Ordinance no w
under review, by which the lien holder is given priority over
prior encumbrancers to the extent of a moiety of the property ,
irrespective of whether it has or has not been increased in value
by the work done or material furnished . But these examples
are in reality only a postponement in part of one encumbrance r
to another.

By the several Provincial lien Acts the definitions of "owner"
are adopted in conformity to what was considered in Bank of
Montreal v. Haffner (1881), 29 Gr . 319, to be the meaning
attached to the expression "owner" by the United States Court s
under lien Acts in which there was no definition of owner. I am
not sure that Proudfoot, J . conveys altogether a correct impres-

MACDONALD, sion of those decisions, because while in some of the State enact-
C .J .A . ments owner was not defined, yet the owner was indicated as the

person with whom the contract was made . The Miners' Lien
Ordinance does not expressly indicate the owner in this way ,
and therefore Bank of Montreal v . Haffner, supra, and the
United States cases referred to, are not of much assistance i n
the interpretation of this Ordinance . I rely more upon the
fundamental principle underlying all mechanics' lien laws ,
which seems to have been borne in mind by the Legislature s
which enacted them, that it is only the party who procures the
work to be done, or the material to be supplied, or someone wh o
concurs with him, whose estate or interest is to be charged .
Having said this, it is important to look at the whole Ordinance
in question to see whether or not the 'mortgagee was intended t o
be included in the expression "owner ." Section 6 shews that as
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between mortgagee and lien holder it is a matter of priority, MACAULAY, J .

Section 14 directs the judge to determine and fix the "liability

	

1912

of the owner or layman for wages due to the claimant," and the March 30 .

sections under the caption "encumbered mines," sections 20 to
COURT OF

the end, referring, it is true, to mortgagees who were such before APPEAL

the passing of the Ordinance, yet using the term "owner," as I

	

1913
must assume, in the sense defined in the interpretation clause,,

Jan. 7 .
repeatedly employ the expression "owner" in contradistinction	
to "mortgagee ."

	

BRADSHAW
v .

STo impose upon the miner the obligation, before filing a claim, AUCERMA N

to ascertain the names and addresses of all encumbrancers, woul d
benefit no one. It is sufficient that he make the encumbrancer s
parties to the proceedings before the judge or lose his right to
priority. Nor is there any reason to suppose that a departure
from other like enactments was intended ; that unusual obstacles
were placed in the way of miners in that distant part of the

MACDONALD ,
country, namely, that they must ascertain and insert in their C .J .A .

claims, before filing them, the names and addresses of al l
encumbrancers . The rights of such encumbrancers are ampl y
protected without requiring such to be done . They must be mad e
parties to the proceedings before the judge, and thus they wil l
retain all their rights .

I would dismiss the appeal, with costs.

IRVING, J .A . : Section 2 of chapter 56 of the Yukon Amend-
ment Act of 1912, passed 1st April, 1912, in conferring juris-
diction on this Court, authorizes an appeal where the matter i n
controversy amounts to $500 or upwards, or where the title to
real estate, or some interest therein, is in question .

J. E . Lilly & Company (mortgagees of certain creek claims) ,
being dissatisfied with the judgment by which the plaintiffs were IRVING, J.A .

declared entitled—under the Miners' Lien Ordinance, 1906—t o
a miner's lien for work on the said claims, has brought thi s
appeal. The respective amounts found due to three men ,

iely, Bradshaw, Veale and Robertson, are less than $500 .
e first question is : Does an appeal lie from the judgment s

ven in their favour ?
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MACAULAY,J . Gabriele v. Jackson Mines, Limited (1906), 15 B.C . 373,

1912 and Gillies v . Allan (1910), ib ., 375, turn on the wording o f
March 30 . British Columbia statutes, but the principle established that a

lien holder, or claimant, does not by joining in one summons (a s

1913

	

to him by another section, or another Act, seems in point .

Jan . 7 .

	

I would hold that as to these three men there is no appeal ,
under the second section of the Yukon Amendment Act, 1912, the

BRAnsnAw matter in controversy being less than $500, unless, of course,
S.AUCERh1AN the case comes within the words "where the title to real estate o r

some interest therein is in question ." There is no "title" to
real estate in question, but it is said the title to an interest i n
real estate is involved.

I have read the sections in the Yukon Placer Mining Act t o
which Mr. Pattullo has referred us, and I am not satisfied tha t
the plaintiffs' proceedings to make the appellants' interest under
their mortgages responsible for the wages can be regarded a s
bringing an "interest in land" into question .

Our Mining Act contains a provision that the interest in a
claim shall be deemed a chattel interest equivalent to a leas e
for a year. There is no similar section in the Yukon Place r
Mining Act, Revised Statutes of Canada, 1906, chapter 64 .

I would, therefore, dismiss the appeal as against Bradshaw ,
IRVING, J .A . Veale and Robertson .

As to the other six plaintiffs who are respondents to thi s
appeal. In my opinion the objection taken to their claim o f
lien, namely, that by omitting the name of J . E. Lilly & Com-
pany as "owners," they had failed to satisfy the requirement s
of section 7 of the Miners' Lien Ordinance (1906) cannot pre-
vail . Section 7 requires that the claim of lien shall state (a)
the name and address of (X) the owner of the property to be
charged, and (Y) also of the person for whom and upon whose
credit the work was done, etc. For convenience I have labelle d
these two persons with the letters X and Y. In the interpre-
tation clause "owner" is made to include X and Y, and all per -
sons claiming under either X or Y if such rights are acquire d
after the work has been begun .

COURT OF
APPEAL required by the Ordinance, section 15) lose any advantage given
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Now the appellants ' case rests on this . "Owner" in section MACAULAY, J .

7 means everybody falling within the definition given in the

	

1912

interpretation clause . If that contention is sound, why did not March 30 .
the draftsman say : "You shall mention in your claim every

COURT O F
owner ." That would bring in every person included in the defini- APPEA L

tion. For some reason or other subsection (a) was made to
1913

read this way : "You shall state name and address of (X) the Jan. 7 .
owner and also (Y) of the person upon whose credit the work
is done." It looks as if the latter person (Y) would not be men- BRADSHA W

v .
tinned as owner . Or, in other words, as if "owner" in sub- SAUCERMA N

section (a) was not to receive the full meaning attributed to i t
in section 2 . There is a canon of interpretation that all words
if they be general and not express and precise, are to be restricte d
to the fitness of the matter. They are to be construed, too, a s
particular if the intention be particular, that is, they must b e
understood as used in reference to the subject-matter in the
mind of the Legislature, and strictly limited to it : Maxwell on
Statutes, 3rd Ed., 85 .

The object in requiring the name of the owner (X) and the
person (Y) for whom and upon whose credit the work was done ,
and a description of the property, was to give notice in th e
registry office . It would be sufficient for ordinary purposes i f
the names of persons primarily responsible were given . To
require a complete list of names and addresses of every person
interested in any way, shape or form in the property would make 'Viha, J .A .

the Act unworkable. Again, the provisions of sections 4, 5 and
6, dealing with a mortgagee 's liability seem to shew that mort-
gagees are distinguished from "owners." On the whole, I think
the requirements of the Act were satisfied by inserting the name s
of Saucerman, Duggan and Davin as the owners .

The lien claimants claim "in respect of and for wages fo r
work and labour done and performed in respect of the sai d
claims by . . . . Royston (for example) between 10th July
and 28th August amounting to $	 That seems to m e
to be a sufficient way of putting forward the claim . I arrive
at that conclusion without regard to Barrington v . Martin
(1908), 16 O .L.R. 635, which is a decision on a very differen t
statute. In that Act there is an express provision that sub-
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MACAuLAY, a . stantial compliance shall be sufficient. If the sum claimed is
1912

	

larger than the claimant is truly entitled to, I do not think hi s
March 3o . claim should be rejected on that account . Compare Scarfe v .

Morgan (1838), 4 M . & W. 270 ; 7 L.J ., Ex. 324 ; Dirks v .
COURT OF

APPEAL Richards (1842), 4 Man. & G . 574 ; but it would be open for

1913

	

the claimant to establish at the time that he was entitled to a

Jan . 7 . lien for some part of it . I quite agree with the opinion of
	 DAVIE, C.J. in Weller v. Shupe (1897), 6 B.C. 58 . The head -
BRADSHAW note to that case goes beyond the judgment. DRAKE and McCoLL
SAUCERMAN JJ. gave their views based on the affidavit . There is no authority

in the judgment for the statement put forward in the headnot e
that a claim of lien is bad because it embraces labour for whic h
a lien can be had, as well as material as to which there is no
lien. The result is that although Walkem, J . in Knott v . Cline
et al . (1896), 5 B.C . 120, took a view different to that held by
DAvIE, C.J. in Weller v. Shupe, supra, there is no binding
authority one way or the other .

IRVING, J .A . It appears that 230,000 feet of lumber were cut for the mine ,
but it was afterwards sold or removed. It is conceded that
for the cutting of this the men are entitled to a lien, but the
claim for a lien for removing it to the mouth of the creek, afte r
it had been determined not to use it in the mine, is objected to .
That objection was not raised by notice of appeal and therefor e
cannot be dealt with .

I would dismiss the appeal

MARTIti, J.A : I am of opinion that (1) A mortgagee is not
by virtue of interpretation section 2 (o) an owner in the sense
that he is required to be named as such in the claim of lien :
section 7 (a) . (2) The statement in the claim for lien that it
is "for wages for work and labour done and performed on and
in respect of said (i.e ., mining) claims," followed by the

MARTIN, J .A . amounts set out in their respective time checks for wages, and
giving the dates of employment, is a sufficient "statement" of
"the work done " under said section 7, subsection (b) . No one
living in a mining country could, in my opinion, entertain any
real doubt that the claimants were working as labourers on the
mining claims specified, or "in respect to" them, as section 3
has it. No "particulars of the kind of work done" are required
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to be set out as, e .g ., in Smith v. McIntosh (1893), 3 B.C. 26 at MACAULAY, J .

p. 28, a decision under the Mechanics' Lien Act of 1888, chapter

	

1912

19, section 5 (b) . The language of the Ordinance as to the March 30 .

lien is similar to that statute upon which Anderson v. Godsal
COURT OF

(1900), 7 B .C. 404, 1 M.M.C. 416, was decided, wherein also APPEAL

it was held that a cook could not have a lien . (3) The ruling

	

191 3

of the learned trial judge as to the lumber is the correct one, in Jan . 7 .
view of Saucerman's evidence. It is not necessary to consider
the other points in view of the above .

	

BRADSHAW

Appeal should be dismissed .

		

SAUCERMA N

Appeal dismissed.

McCORMICK AND McCORMICK v. THE A. T. CLEMENT, J .

KELLIHER LUMBER COMPANY, LIMITED .

	

191 2

Master and servant—Common law action for death of servant—Judgment June 24 .

reversed by Court of Appeal—Application to Court of Appeal to asses s
damages under Workmen's Compensation Act, 1902, and refused— COURT O F

Subsequent application to trial judge .

	

APPEAL

In a common law action for damages for the death of a workman by reason 1913

of the negligence of the employers, plaintiffs recovered $1,500 . This Jan . 7 .

judgment having been reversed by the Court of Appeal, plaintiffs
applied to that Court to assess the damages under the Workmen's MCCORMIC K

Compensation Act, 1902, which application was refused [ (1912), 17 TxE
v .

A . T .
B .C . 422] . On application to the trial judge, he assessed the damages KELLIHER
at $1,500, and defendants appealed .

	

LUMBER Co.
Held, that the judgment of the Court of Appeal placed the parties in the

position which they occupied at the close of the common law action ,
if the trial judge had given the judgment which the Court of Appea l
held he should have given, when the plaintiffs could have asked fo r
an assessment under the Workmen's Compensation Act, 1902.

Held, further, that the accident in question was one arising out of and in
the course of the employment of the deceased .

APPLICATION to the Court of Appeal to accept an awar d
I u ade by CLEMExT, J ., in pursuance of an opinion expressed b y
the Court that the learned judge still had power to deal with `Lateen n t

the question of compensation under the Workmen's Compensa-
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CLEMENT, tion Act, 1902, notwithstanding the fact that the learned judge
1912

	

had dismissed the action. The application arose out of a n
June 24 . action brought by plaintiffs, under the Employers' Liabilit y

Act, for damages for injuries received in the defendants ' ser -
CAPPEAL vice. They obtained a verdict which was set aside on appeal .

1913

	

Plaintiffs then moved for a reference back to the trial judge t o

Jan. 7 .
assess the amount of compensation under the Workmen's Com -
pensation Act, 1902 . The Court of Appeal considered that ,

MCCORMICK the action having been dismissed, there was no power to mak e
V .

THE A . T . any direction to the trial judge, or themselves assess the dam -
KELLIHER ages ; but, per MACDONALD, C .J.A., and GALLIHER, J .A., that

LUMBER CO .

there seemed to be no reason why such an application could not
be made to the trial judge : see (1912), 17 B .C. 422 .

Accordingly, such application was made.

L. G. McPhillips, K .C., for plaintiffs.
E. A. Lucas, for defendant Company .

24th June, 1912 .

CLEMENT, J . : Acting upon what I take to be the opinion of
the majority of the Court of Appeal, I entertain this applica-
tion. There will be an award in favour of the plaintiffs for
$1,500, and as to costs, I act upon the view upheld in Gatter-

mole v. Atlantic Transport Company (1902), 1 K.B. 204, 71
L.J., K.B. 173, that I may, if I think the case a proper one i n

CLEMENT, J . that regard, give the plaintiffs costs, with or without deduction ,
by awarding them such costs as they would have incurred ha d
they limited themselves to proceedings under the Workmen' s
Compensation Act, less a deduction of extra costs occasioned t o
the defendants by reason of the plaintiffs proceeding by way o f
action instead of under the Workmen's Compensation Act .

The appeal was argued at Vancouver on the 16th of Novem-
ber, 1912, before MACDONALD, C .J.A., IRVING and GALLIHER ,

JJ.A .

E. A. Lucas, for appellants : The judgment of the Court o f
Appeal dismissing the plaintiffs' action put an end thereto, an d

Argument as "it was not determined in the action that the injury com -
plained of was one for which the employer would have been
liable to pay compensation" under the provisions of the Work-
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men's Compensation Act, the plaintiff had no status under sub- CLEMENT, J .
section 4, section 6 of the Workmen 's Compensation Act . The

	

1912

trial judge was never intended to be empowered to entertain June 24 ,

such an application as this, because he has assumed jurisdiction
COORT OF

over the costs of the action, and where the Court of Appeal has AFPEA L

decided the fate of the action, the successful party has, by

	

191 3

statute, the costs of the action as well as of the appeal . Here
Jan. 7 .

the Court of Appeal and CLEMENT, J. have made conflicting	
orders as to the costs of this action . The action is at an end, McCO

,
RMICs

2

and no further proceedings are competent to be taken except by THE A . T .

way of higher appeal. It was determined by the final judg- LUMBER Co .

ment in the action, that is the judgment of the Court of Appeal ,
that the accident to the plaintiff did not arise out of and in the
course of his employment : see judgment of IRVING, J.A., and
Cribb v. Kynoch, Limited (No. 2) (1908), 2 K.B. 551 ;
Edwards v. Godfrey (1899), 2 Q.B. 333 .

L. G. McPhillips, K.C., for respondents : The Court of
Appeal, in allowing the original appeal and dismissing th e
action, put the plaintiff in the same position in which he woul d
have been had the trial judge dismissed his action, that is, h e
was then entitled to proceed with his application under sub-
section 4, section 6 of the Workmen's Compensation Act. The
finding of the Court of Appeal on the merits was not that th e
accident did not arise out of and in the course of the employmen t
or from wilful negligence, etc., but merely a finding of con-
tributory negligence at common law.

Cur. adv. volt.

7th January, 1913 .

MACDONALD, C .J.A., and IRVING, J.A. concurred in the con- MACDONALD ,

elusions of GAL THIERf J.A.

	

C.I .A .
IRVING, J .A .

GALLIHER, J.A . : This case comes before us by way of appea l
from the judgment of CLEMENT, J ., awarding the respondents
$1,500 under the Workmen's Compensation Act, 1902. The
action was tried at common law, and a verdict for $1,500 ren- 'ER ,J .A .
dered in favour of the respondents by the learned trial judge .
On appeal, this verdict was set aside by a majority of thi s
Court. An application was then made to us to assess damages
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CLEMENT, J . under the Workmen's Compensation Act, 1902, but this Court
1912

	

held that they had no jurisdiction to do so and dismissed th e

June 24, application, at the game time stating that they saw no reason
why an application might not be made to the trial judge . This

COURT O F
APPEAL application was subsequently made, with the result above firs t

stated .191 3

Jan . 7 .

	

Two objections were urged before us by Mr . Lucas, for the
appellants. First, that after the action at common law had

MCCORMICB: been disposed of, the plaintiff, not having then and there asked
THE A . T . for assessment under the Workmen's Compensation Act, could
KELLIHE R

LUMBER Co . not come in at a later date and do so, and cites Cribb v . Kynoch,

Limited, (No. 2) (1908), 2 K.B. 551 ; Edwards v. Godfrey
(1899), 2 Q .B. 333 . Both of these were cases where the judg-
ment at common law was against the plaintiffs, and they had
the opportunity then and there to make the application to the
trial judge, which they neglected to do, and subsequently tried
to recover under the Workmen's Compensation Act, and it wa s
held that plaintiffs could not succeed, as to entitle them to do s o
the procedure laid down in the Act must be strictly followed .
In my opinion this case does not stand on the same footing .

Here, the judgment at common law at the trial was in favou r
of the plaintiffs, and although that judgment was reversed b y
this Court, the effect of that, as I view it, would be to place th e
parties back in the position they would have been at the tria l

OALLIHER .
J .A . if the trial judge had given the judgment which this Court hel d

should have been given, when the plaintiffs would be entitled to
ask for assessment under the Act .

What was subsequently done by this Court on the applicatio n
to us to assess the damages does not alter the above position, a s
we made no order dealing with the matter other than to hold
that we had no jurisdiction. I think this objection must fail.

Secondly, it was urged that the respondents could not recove r
in any event, as the accident which caused the death of the
deceased was not an accident in the course of and arising out
of his employment, and the judgment of IRVING, J.A., in which
I concurred, is referred to .

As I understood that judgment, and as I still understand it ,
it is to the effect that the plaintiffs in the action could not
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recover at common law, on the ground of contributory negli- CLEMENT, J .

gence of the deceased. But what would disentitle plaintiffs to

	

191 2

recover at common law might in no way affect their rights to June 24.

recover under the Workmen's Compensation Act .
COURT O F

In the case of Harding v. Brynddu Colliery Company, APPEA L

Limited (1911), 2 K.B. 747, 80 L.J., K.B. 1,052, it was held

	

1913
by a majority of the Court, Cozens-Hardy, M.R., and Kennedy, Jan . 7 .
L.J. (Buckley, L.J. dissenting), that the accident arose out of
and in the course of the employment, and that the defendants b1cCoR+alcg

were entitled to compensation under the Act .

	

THE A. T .
KELLIHE R

The facts there were, shortly, that a collier was employed to LUMBER Co .

drill a hole from above into a stall below to allow gas to escap e
from the stall ; that in the process of drilling he asked leave to
go into the stall, which was blocked with boards, in order t o
ascertain the direction the drill was taking, and was forbidden t o
do so, but went in notwithstanding, and was overcome with gas
and died. Buckley, L.J., in his dissenting judgment, says a t
p. 753 (1,055 of the Law Journal report) :

"I want to add something lest this judgment should be misunderstood .
The question is not whether the man in the course of his employment wen t
to a forbidden place . If that be it, there may be simply serious and wilfu l
misconduct, and he may be entitled to recover . The question is : Has the
man done an act outside the sphere of his employment, or has he in doing
an act within the sphere of his employment been guilty of serious and
wilful misconduct . If it be the former, he is not entitled to recover ; i f
it be the latter, he is ."

	

GALLTHER ,
J .A .

The learned Lord Justice held, in the case before him, that i t
fell within the former, disagreeing in that respect with th e
majority of the Court .

It seems to me, on the evidence, the case before us is clearly
within the latter proposition. The deceased was employed a s
a fireman ; the fuel was conveyed to the furnace by means o f
carriers operated by a belt, revolving on a pulley attached t o
the main driving shaft of the engine . Occasionally these car-
riers would clog, causing the belt to be thrown off, thus stoppin g
the passage of the fuel for the purpose of keeping up steam .
The chief engineer, whose duty it was to adjust this belt, an d
put it on under such circumstances, was temporarily absent on
the day in question, and returned in time to see the decease d
attempting to put on the belt, in the doing of which he met
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CLEMENT, J . with the accident . Under these circumstances, the deceased ,
1912

	

whose duty it was to keep up steam, finding his supply shut off ,

June 24 . and the belt thrown off by the clogging of the carriers in th e
— absence of the chief engineer, went to put on the belt . Surely

COURT OF
APPEAL the putting on of the belt for the purpose of starting the car -

1913

	

riers to convey the fuel to the point where it would be utilize d

Jan . 7.
for the purpose of keeping up steam, the very purpose for whic h
	 he was employed, was an act within the scope of his employmen t
MCCORMICK in the sense that it was incidental to it, and although his define d
THE A . T. duty may not have included the adjusting of this belt, it was an
KI ,.

co. act done in the interest of the master and in the furtheranc eum,.C
of the work he was employed to do . In this respect it is dis-
tinguishable from the very recent case of Barnes v. Nunnery

OTAIHER, Colliery Co . (1912), 81 L.J., K.B. 213 .
This objection, I think, also fails .
The appeal should be dismissed, with costs .

Appeal dismissed.

Solicitors for appellants : Lucas & Lucas.
Solicitors for respondents : McPhillips & Wood.
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RE FRY .

Wills Act, Sec. 12—Substitutional gift—Intestacy—Legal estate effectuall y
disposed of—.Ius mariti excluded .

The testatrix by her will bequeathed the residue of her estate to trustee s
upon trust, after a life interest, to pay and divide it between tw o
named sisters equally ; there was a clause providing that in the even t
of either sister dying in the testatrix's lifetime leaving a child or
children who should survive the testatrix, and being a son or sons
should attain the age of twenty-one years, or being a daughter or
daughters should attain that age or marry, such child or childre n
should take the share which his, her or their parent would have taken
if such parent had survived the testatrix ; there then followed a
clause of maintenance and advancement for the children "entitled in
expectancy . "

The husband of one of the two named sisters attested the will .
Held, that as to her share there was an intestacy .
Held, also, that as there was a complete disposition of the legal estate, an d

an intestacy only as to the beneficial interest, the jus mariti of th e
testatrix's surviving husband was excluded, and the undisposed of
beneficial interest was held in trust for the next of kin .

P ETITION under the Trustee Act for the determination o f
the construction of the will of Margaret E . Fry, of which th e
relevant provisions have been set out in the headnote, heard by
HLxTER, C.J.B.C . at Victoria on the 29th and 30th of April,
1913 .

A . Maclean, for the trustees, stated the facts of the case an d
read the will .

Maye °s, for the sister whose bequest was not nullified, con -
tended that the present case was governed by Aplin v. Ston e
(1904), 1 Ch. 543 . There is a broad distinction between case s
of a life estate and remainder and those of substitutional gifts ;
in the first class, the interest of the remainderman is vested a t
the death of the testator, and only the possession is postponed ,
so that where the life estate ceases from whatever . .cause, the .
possession of the remainderman is accelerated ; on the other
hand, in the case of substitutional gifts, the interest of the

HUNTER ,
C .J .B .C .

191 3

April 30 .

RE FR Y

Statemen t

Argument



64

	

BRITISH COLtiMBIA REPORTS .

	

[VoL.

primary legatee is vested, subject to be divested when and only
when a certain contingency happens, and it is only on the hap-
pening of that contingency that the secondary legatee acquire s
any interest at all . This is the case of a substitutional gift and ,
therefore, In re Maybee (1904), 8 O.L.R. 601, even if rightly
decided, does not apply . The fact of the legatee's husband
having attested the will renders the bequest "null and void."
The contingency on which the interest of the substitutionary
class, the children, are to take is the death of the legatee in th e
testatrix's lifetime . To hold that their interest can arise on
any other contingency is to make a new will for the testatrix .

He further contended that in the event of its being held tha t
there was an intestacy, the jus mariti was excluded by the dis-
position of the legal estate ; it was only in the event of both th e
legal and equitable interest being undisposed of that the right of
the husband attached ; the fact of a disposition of the legal
estate caused the property to retain its character of separat e
property : In re Lambert Estate (1888), 39 Ch. D. 626, Stir-
ling, J. at p . 633 .

Mann, for the infant children of the legatee whose bequest
was nullified, adopted the same arguments .

Fell, K.C., for the adult children of the legatee whose beques t
was nullified, contended that Aplin v. Stone was wrongly
decided, and relied on In re Clark (1885), 31 Ch . D. 72 .

HUNTER, C.J.B.C. : In my opinion, the cases have established
a clear distinction between gifts in remainder after a lif e
estate, and substitutionary gifts ; in the former case, the failur e
of the life estate, from whatever cause, accelerates the gift in
remainder ; in the latter case, there is no interest to be acceler-
ated, unless the exact contingency occurs. Any argument to be

Judgment derived from imputing a supposititious intention to the testato r
is too frail to be relied on. Here it is contended that the tes -
tator would have desired the children of the legatee to take i n
the event of their mother's interest failing in her lifetime, bu t
non constat that she would not have wished the whole estate t o
go to the other sister. Therefore, the pursuit of a suppose d
intention is too dangerous . The principle is laid down in Aplin

HUNTER ,

C.J.B .C .

191 3

April 30 .

RE FR Y

Argument
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v. Stone (1904), 1 Ch. 543, a decision directly in point, so that HUNTER,
C .J .B .C.

there is an intestacy as to the share of the sister whose husban d
attested the will . In that view it is also clear that the husband's

	

191 3

right is excluded, on the ground that the jus mariti only attaches April 30 .

to property of which both the legal and beneficial ownership is RE FR Y

undisposed of, and, therefore, there is a resulting trust for th e
next of kin .

Order accordingly .

THE BANK OF MONTREAL v. THE WESTHOLME aroRRrsoN, J .

LUMBER COMPANY, LIMITED.

	

191 3

Floating charge—Receiver and manager—Holder of a floating charge which May 30.

has crystallized, whether affected by contracts of the mortgagor .

	

BANK O F
MONTREAL

The defendant Company had entered into a contract with the Corporation

	

v.
of the City of victoria for the construction of certain works . By one WEsTf1olom E

of the clauses of the contract the Corporation was empowered to LG\FBER Co .

determine the contract and complete the work, and by another claus e
the Corporation was given power upon such determination "to tak e
possession of and use any of the materials, plant, etc ., provided b y
the (defendant Company) for the purpose of the work." Subse-
quently to this contract the defendant Company gave to the plaintif f
Bank a floating charge over all its property and assets . On the 11th
of April, 1913, the defendant Company commenced an action against
the Corporation to set aside the contract, or in the alternative fo r
damages for its breach. On the 23rd of April, 1913, the Corporatio n
gave notice to the defendant Company determining the contract. On
the 30th of April, 1913, a receiver and manager was appointed in thi s
action at the suit of the plaintiff Bank. By the order appointing him ,
the receiver and manager was directed to take possession of th e
defendant Company's assets, which he accordingly proceeded to do .
The Corporation then claimed the material and plant of the defendan t
Company, which the receiver refused to deliver . The Corporation
nowmoved pro interessesnoin the action, for an order directing the
receiver and manager to deliver possession of the materials and plan t
to the Corporation, who claimed it under the above clause in th e

5
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BANK OF

	

receiver and manager under the floating charge .
MONTREA L

umBEL

	

RL~z E
CO.M OTION by the Corporation of the City of Victoria, inter -IIMBER

	

by
vening, pro interesse suo, in the above action .

	

Heard by-
MoRRisoc, J. at Victoria on the 27th of May, 1913 .

Ritchie, I .C ., and T . R. Robertson, for the Corporation :
The Corporation obtained possession by the notice determining
the contract with the defendant Company : the judgment i n
this action directed an inquiry as to incumbrances, and the
right of the Corporation is an incumbrance . Moreover, on
the analogy of assignees in bankruptcy, the holder of a floatin g
charge can only take property subject to all claims attachin g
to it .

Myers, for the plaintiff Company : This case is decided by
two propositions, viz . : that the receiver and manager is entitled
to possession of all chattels of which the property is still in th e
defendant Company, and secondly that the receiver is not boun d
by contracts made by the mortgagor : Parsons v . Sovereign Bank
of Canada (1913), A.C. 160 at p . 170 .

Argument The Corporation could not take possession by a simple notice ,
and therefore, any right of the Corporation rests in contract ,
and can in no legal sense be called an incumbrance : conditions
in contracts may run with land, but they can never run with
chattels : therefore, the receiver is entitled to possession of th e
defendant Company's assets and need not regard any contrac-
tual rights of the Corporation, who are left to their remedy i n
damages against the defendant Company . Moreover, any con-
tractual right of the Corporation is subject to the contingency
of a rightful determination of the contract with the defendant
Company, and on the trial of the action between the defendan t
Company and the Corporation it may be found that the righ t
has never arisen .

Cases such as In re Opera, Limited (1891), 3 Ch. 260 ;
Taunton v. Sheriff of Warwickshire (1895), 2 Ch. 319 ; Norton

MORRISON, J.

	

contract. Judgment had been obtained in this action, declaring the
plaintiff Company to have a first charge on all the assets of the1913

	

defendant Company . The action by the defendant Company against
May 30 .

	

the Corporation was still pending.
Held, that the Corporation was not entitled to possession as against the
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v . Yates (1906), 1 K.B. 112 ; Cairney v . Back (1906), 2 K.B . fORRISON, J .

746, shew that the mortgagee is entitled to all assets of the

	

191 3

mortgagor, the property in which has not passed out of the May 30 .

mortgagor.
BANK OF

Ritchie, in reply .

	

MONTREAL

v .
30th May, 1913 . WESTHOLM E

MoRRisoN, J . : The plaintiffs' possession pursuant to the LUMBER Co.

terms of their mortgage is prior in date to the expression of
intention by the City to invoke clause 15 of the contract with
the defendants .

The receiver took possession also, and he has been dealt wit h
on that footing by the City . In other words, the floating charge
held by the plaintiffs has crystallized . To allow the City t o
intervene at this juncture would, in my opinion, necessitate
deciding the rights of the parties respectively, which rights can
be determined only upon a full consideration of all the term s
of both the contract and the mortgage . It is obviously impos-
sible to do so upon the material before me, upon which the

Judgmentpresent application is based, and from which it does not appear
that the receiver is in any way acting beyond his powers or
doing anything which can be deemed a hardship, or tending t o
jeopardize those rights .

I do not, therefore, consider that it is necessary to interfer e
with the receiver in his attempt to get in the assets or manag e
the affairs of the defendant Company.

The application is refused, with costs .

Application refused .
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HUNTER ,

C .J .B.C .

191 3

April 18 .

SIMPSO N
V.

PROESTLER

Statement

Argument

SIMPSON AND DAWLEY v . PROESTLER.

Statute—Land Act. R .S .B .C. 1911, Cap . 129, Sec . 159—Transfer—Agreemen t
to transfer.

An agreement to sell land comprised in a pre-emption record is not void as
being an infraction of the Land Act, R .S .B .C . 1911, chapter 129,

section 159.

Semble, even a transfer is not stricken with invalidity, the effect of th e
section being merely to suspend its validity .

C PECIAL CASE stated for the opinion of the Court as to
whether an agreement to sell land comprised in a pre-emption
record is an infringement of the Land Act. Heard by HUNTER,

C.J.B.C. at Victoria on the 18th of April, 1913 .

Mayers, for the plaintiffs, contended that Turner et al . v .
Curran et al . (1891), 2 B.C . 51, had been overruled by Hjorth

v . Smith (1897), 5 B .C. 369, and that the interpretation o f
the word "transfer" was to be found in the Crown Lands Ordin-
ance, No. 144 of the Revised Laws of 1871 ; by section 13 a
transfer was permitted after the grant of the certificate of
improvement, and by section 14 a form of transfer was pre -
scribed which spewed that the transfer intended was one of al l
the right, title, and interest in the land. There was a broad
distinction between an act and an agreement to do an act ; it is
true that equity regards that as done which is agreed to be done ,
but the effect of the Land Registry Act was that an unregistere d
instrument passed no estate, legal or equitable, in the land ; an
agreement for sale could not be registered until after the regis-
tration of the Crown grant ; therefore an agreement to sell coul d
not be a "transfer" of the land. He also referred to Pollock on
Contracts, 8th Ed., 416, and the cases there cited .

F. C. Elliott, for the defendant, contended that the intention
of the Act was to prohibit all dealings with land until the issu e
of the Crown grant .

Judgment

	

HUNTER, C.J.B.C . : There is nothing illegal in an agreement
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to sell land comprised in a pre-emption record : the section of
the Land Act speaks only of a transfer, and in asking
me to declare an agreement to transfer illegal and void, the
defendant is asking me to read into the Act words which are
not there .

If it were necessary, I would have to consider whether
Turner et al . v. Curran et al ., supra, had gone too far . At pres-
ent, I think, even in the case of a transfer, the effect of the Ac t
is merely to suspend its validity .

HUNTER,
C .J .B.C .

191 3

April 1S.

SIMPSO N
V.

PROESTLER

FULLER v. TURNER AND BEECH. COURT OF

APPEA L

Mechanic's lien—Sub-contractor—Placing or furnishing material—Owner 191 3
taking

	

over contract

	

and

	

completing

	

work—Mechanics' Lien Act ,

R .S .B .C. 1 .911, Cap . 154, Secs . 8, 15 . Jan . 30 .

B. contracted to build a house for T ., and F . was a sub-contractor for the
1+uLLER

plastering. In each case the contracts included both labour and TURNER AND

material and were for lump sums . B.'s contract was for $8,500, and

	

BEECH

after payment of $6,100, T., under a provision in the contract, took.it

over from B ., who had assigned for the benefit of his creditors, an d
completed it at a cost of more than $2,400 . At the time the con -
tract was taken over, B . had almost completed his contract.

Held, that as there was no amount due by T . to B. when he took over the
contract, the limitation in section 8 applied and the lien failed .

A PPEAI. by defendant from the judgment of GRANT, Co. J .

in an action tried by him at Vancouver on the 1st of May, 1912 ,
to establish a mechanic 's lien . Defendant Beech, a contractor,
did not enter an appearance, and judgment was signed against
him by default . GRANT, Co. J. gave judgment for the sub-
contractor against the defendant owner, Turner, and the owner
appealed on the grounds (1) that plaintiff, who employe d
labour, neglected to provide or produce the pay-rolls, as require d
by section 15' of the statute ; (2) he gave no notice as to furnish-
ing materials, as required by section 6 ; (3) that on the day the
lien accrued there was nothing payable .
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COURT OF
APPEAL

1913

The appeal was argued at Vancouver on the 18th of Novem -
ber, 1912, before MACDONALD, C .J.A., IRVING and GALLIHER ,

M.A.
Jan . 30 .

FULLE R
V,

TURNER AN D
BEECH

Bray, for appellant .
C. J. White, for respondent .

Cur. adv . milt .

30th January, 1913 .

MACDONALD, C .J.A . : The plaintiff was a sub-contractor for
the plastering, including the material, of a house which on e
Beech contracted to erect for the defendant Turner . Both were
entire contracts and for lump sums. The contract between th e
defendant Turner and Beech provided that in certain even-
tualities, one of which happened, Turner might supply the
labour and material to complete the contract . Turner did this
after having made payments in the aggregate of $6,100 to Beech ,
of the total of the contract price of $8,500, plus some extras . At
the time Turner took the work over, the plaintiff in this actio n
had almost completed his sub-contract . IIe afterwards fully
completed it . It cost defendant Turner more than the balanc e
of the contract price to complete Beech 's contract. Plaintiff
claims a lien on defendant Turner 's property for a balance o f
his contract price . Section 8 of the Mechanics' Lien Act, chap -
ter 154, Revised Statutes of British Columbia, 1911, reads a s

MACDONALD, follows :
C.J .A. "With the exception of liens in favour of labourers for not more than

six weeks' wages, no lien shall attach so as to make the owner liable fo r
a greater sum than the sum payable by the owner to the contractor . "

Nothing was owing by the owner to the contractor when th e
plaintiff completed his sub-contract. It was, therefore, con -
tended by the defendant Turner's counsel that the judgment
below, declaring the plaintiff's right to a lien, is erroneous .
Section 15 of the said Act was relied upon by the plaintiff i n
answer to said contention . That section provides that a con -
tractor or sub-contractor must post up a pay-roll, and deliver t o
the owner

"The original pay-roll containing the names of all labourers and person s
placing or furnishing materials who have done work, or placed or fur-
nished material for him upon such works or improvements, with a receip t
in full . "

And it is declared that
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"No payment made by the owner without the delivery of such pay-roll COURT of

shall be valid for the purpose of defeating or diminishing any lien upon

	

APPEAI.

such property, estate, or interest in favour of any such labourer or person

	

191 3
placing or furnishing material ."

Jan . 30 .

	

I do not think this section helps the plaintiff : he is not within	
it. The section protects only labourers and material men. For Fui, ER

some time I was puzzled by the peculiar wording of the first TURNER AN D

part of the section above quoted, particularly the words "per- BEEC H

sons placing or furnishing materials who have done work ." It
seemed to me at first sight that three classes were included in th e
first part of the section, and two classes only in the second par t
above quoted, but on examining the original section, being sec-
tion 12 in the Revised Statutes of 1897, which extended only t o
labourers, it now seems plain that the words "who have don e
work" must relate to labourers, not to persons placing or fur-
nishing materials. The manner in which the original section
was amended gave rise to the apparent difficulty in construing it .

I do not see any escape from the conclusion that said sectio n
8, on the facts of this case, bars the right of the plaintiff to a
lien .

I may add that I have given full consideration to the learne d
County Court judge 's views . Ile thought that the defendant
repudiated his contract with Beech, and held that after doing
this he could not, by spending all the balance of the contrac t
price in the completion of the building, deprive the plaintiff of MACDONALD ,

	

the right to a lien . With respect, I think the learned judge was

	

C .J.A.

in error in finding such repudiation . Defendant was entitle d
under the contract to complete the work should, inter alia, Beech
make an assignment for the benefit of creditors . This Beech
did some hours before defendant notified him that he, defendant ,
would complete the work . Beech acquiesced, and made n o
attempt either to complete his contract or to dispute defendant' s
right to take over the work. It cannot be suggested, nor di d
counsel venture to argue, that after his discontinuance of th e
work, Beech could have claimed a dollar from defendant .

Nor does it, in my view of the case, matter whether or no t
defendant kept back from Beech the 25 per cent . he was entitled
to retain under the terms of his contract with him. This was
an arrangement between themselves to which the plaintiff was
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COURT OF not privy, and which could be departed from at will by the par -
APPEA L

— ties to the agreement. Our Mechanics' Lien Act does not afford
1913

	

a sub-contractor the protection provided by similar laws o f
tan . 30 . other Provinces, viz . : that a proportionate part of the contrac t
FULLER price shall be retained by the owner at the peril of his payin g

v

	

twice, as a fund to which sub-contractors may resort to satisfyTURNER AN D

IRFING, J.A.

	

IRVING, J.A. concurred with MACDONALD, C.J.A.

GAL LITIEII, J .A . : In this case I think the appeal should be
allowed . We were referred to sections 6, 8 and 15 of th e
Mechanics' Lien Act, Revised Statutes of British Columbia ,
1911, chapter 154, but of these I think section 8 is the only on e
we have to consider, as, in my opinion, the others do not appl y
here. The learned trial judge assumed that the sum of $6,100 ,
being the amount paid by Turner to the contractor, Beech, repre-
sented only 75 per cent. of the work then done, and that infer-
ence might be drawn from the evidence of the architect, Julian ,
who used the expression : "We were supposed to have paid 7 5
per cent .," and from the contract itself calling for the paymen t
of 75 per cent. of estimates. But I think when one examine s
the receipts skewing the amounts paid after the work was take n
out of the hands of Beech, we must come to a different conclu-
sion . The progress certificates of the 18th of December, 1911 ,
sheaved $6,100 paid Beech, leaving a balance of $2,712 befor e
the full contract price was reached. If this $6,100 only repre-
sented 75 per cent . of the work done, there would be held bac k
for work then done a sum, approximately, of $2,000, which ,

i I ,1 to the balance of $2,712, would practically give in roun d
numbers $5,000 to apply in completion of the contract . But
when we examine all the payments made on account of tha t

BEECH their liens . We have in this Province what appears to me to
be an anomaly, that while he who does work alone and he who
supplies material alone are protected, he who does work and
finds material with which to do his work is left to shift fo rMACDONALD ,

C .J .A.

	

himself in the event of there being nothing due to the contractor .
The appeal should be allowed and the judgment below varie d

by striking out the third, fourth and fifth paragraphs of th e
same .

GALLIHER,

J.A.
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contract from the time it was taken out of the hands of Beech, COURT OF
APPEAL

they amount to approximately $2,800, not including $400 whic h
was paid to Fuller by Turner on account of work done during

	

191 3

the time the contractor Beech was in charge . So that, instead Jan. 30.

of there being a deficit between the contract price and the FULLE R

amount actually paid, as shewn by receipts and estimates, there
TURNER AN D

would have been a considerable surplus . I think we must, BEEC H

therefore, conclude that the $6,100 represented the actua l
amount of work done by Beech up to the 18th of December ,
1911, and not 75 per cent . of the work done . In this view,
then, there was nothing due from Turner to the contractor GALLIHER ,

Beech, and as Fuller, who was a sub-contractor, does not come

	

J .A .

within the saving clause under section 15, we are confronted b y
the provisions of section 8, which, in my opinion, are fatal t o
his claim.

Appeal allowed.

Solicitors for appellants : Henderson, Tulle & Bray .
Solicitors for respondents : McLellan, Savage & While .

ROSIO ET AL . v. BEECH ET AL.

Mechanic's lien — Sub-contractor — Notice— Claim for work done —

Mechanics' Lien Act, R.S .B .C . 1911, Cap . .1 .54 . Secs . 6 and 8.

A sub-contractor is not entitled to claim a lien in respect of work done o n
a building as coming within the provisions of section 8 of th e
Mechanics' Lien Act .

APPEAL by plaintiffs from the judgment of McI\xEs, Co . J .
on the trial of the action, on the 10th of April, 1912, to enforce a
mechanic 's lien, the grounds of the claim being in respect o f
work and material supplied . Plaintiffs undertook the painting
of the building in question, supplying their own material, but

COURT OF
APPEAL

191 3

Jan . 30.

PosIO ET AL .
v .

BEECH ET AL .

Statement
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APPEAL

notice of claim for lien in respect of materials was given . To
1913

	

meet this, plaintiffs shewed that they had received a certai n
Jan. 30 . amount in payment of material supplied, and were not claimin g

Roszo ET AL . a lien in respect of material .
v

	

The appeal was argued at Vancouver on the 20th of Novem -
I EEC II ET AL .

her, 1912, before MACDONALD, C . J .A., IRVING, MARTIN and
GALLIIIER, M.A.

Findlay, for appellants : The owner not only paid the amoun t
of the contract, but exceeded it . There were also no pay-roll s

produced .
Bray, for respondents : The contractor here is a sub-contractor ,

and is not entitled to a lien ; he does not come within section 15 .
Argument Also, he has not given notice of a claim for lien .

[MACDONALD, C .J.A. : The material and labour being mixed ,
that is to say, as he supplied both, was it necessary for him to
give notice? '

We submit so .
Findlay, in reply, referred to Gidney v. ]£organ (1910), 16

B.C. 18. We are not claiming a lien for material . We admit
that there was $200 paid for material .

30th January, 1913 .

MACDONALD .

	

MAC DONALD, C .J.A. agreed with GALr.TIIEP., J .A . in dismiss -
C .J .A .

ing the appeal .

IRVING, J .A.

	

IRVING, J.A . came to a similar conclusion .

MARTIN, J .A . : Though the lien as filed for a balance of $390

was based on an entire contract, made by the plaintiffs as sub -
contractors, to paint the house, furnishing both labour an d
materials, yet the lien states, section 6, and it is formally
<3dmitted ,IKARTIN,

	

that the whole of the said balance claimed as a lie n
J .A.

was for work done only . In such case, the proviso in section 6
(to which we were referred), as to notice relating to materials ,
has, in any event, no application to the question in hand, and
consequently I do not express any other opinion obit .

Nothing was due by the owner to the contractor when the lie n
was filed, and on the face of the matter he is protected by sec -

Cur. adv . vial .



XVIII .] BRITISH COLUMBIA REPORTS.

	

75

tion 8, but it is contended that the owner cannot set up his pay- COURT OF
APPEAL

ments, amounting to $6,100, to said contractor, because the pro -
visions of section 15, as to pay-rolls, have not been complied

	

191 3

with, and the plaintiffs claim the benefit of the prohibition at Jan . 30 .

the end of that section. To obtain this they must bring them- Rosio ET AL .

selves within the words "any such labourer or person placing or

	

v.
BEECII ET AL .

furnishing material" as specified in the proviso, because th e
somewhat drastic consequences of failure to deliver the pay-rol l
are clearly limited thereby in favour of two classes of persons
only, and the appropriate use of the word "such" is not, in my
opinion, sufficient to expand the language to include another
class of persons mentioned in the prior portion of the section .
Plaintiffs clearly, as sub-contractors, are not within the defini -
tion of "labourer," and therefore their names could not even

MARTIN a A

have been placed upon the pay-roll in form B (which should b e
noticed). Nor, on the facts, has the payment made by the
defendant owner, without the delivery of the pay-roll, had the
effect "of defeating or diminishing any lien . . . . in favour o f
any . . . . person placing or furnishing material," because th e
plaintiffs in this action admit they have been paid in full for al l
their material, and, consequently, can have no such lien . I
think, therefore, that the learned judge below rightly held that
section 8 is a bar to the lien .

Gnr z tltr;r, J.A . : Certain admissions were made for the pur-
of appeal, and among these it is admitted that at the tim e

ch was taken off the contract by the owner, Turner, the
$6,100 which had been paid to him up to that time, 18t h
December, 1911, was in full of all work done by Beech unde r
the contract with Turner . Such being the case, under the pro -
visions of section 8 of the Mechanics' Lien Act, no lien coul d
attach to make the owner, Turner, responsible to the plaintiffs GALLIHER ,

unless they could bring themselves within the provision in th e
last clause of section 15 of the Act, which is as follows :

"No payment made by the owner without the delivery of such pay-roll

slctll be valid ire the purpose of defeating or diminishing any lien upo n

such pr,Cr'~ .

	

or interest in favour of any such labourer or perso n

~, •

	

fur . .i-! .i ;_ .u,x*erial . "

The plaintiffs were sub-contractors for the purpose of supply -
certain materials and doing certain work (namely, paint -
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BEECH ET AL .

MARTIN,
LO . J.A.

191 3

Feb . 2h .

FALLE N
V .

TH E
IROQUOIS

ing), for a lump sum . In my view they are not within the
meaning of the words "labourer," or "persons placing or furnish-
ing material ." I think the material man is in a different posi-
tion to a sub-contractor .

It follows, therefore, that the appeal must be dismissed .

Appeal dismissed .
Solicitor for appellants : A. N. Day/cin .
Solicitor for respondents : H. B. Bray .

FALLEN v. THE IROQUOIS.

Admiralty law—Collision—Fog—Stopping—Obligation on tug to stop—
Collision Regulations, Article 16—Negligent navigation of tug with tow .

By article 16 of the regulations for preventing collisions at sea, "Every
vessel shall, in a fog, mist, falling snow, or heavy rainstorms, go at
a moderate speed, having careful regard to the existing circumstances

and conditions.
"A steam vessel hearing, apparently forward of her beam, the fog signa l

of a vessel the position of which is not ascertained, shall, so far a s
the circumstances of the case admit, stop her engines, and then navi-
gate with caution until danger of collision is over . "

The steamship Iroquois, proceeding in a fog (in which objects were no t
visible beyond half a cablelength), off the Sandheads . Fraser River ,
heading for Vancouver Narrows on a course N .W. by N. 1/2 N., at a
speed (with the slight assistance of the tide), of a little over fourteen
knots an hour, was given the signal for half speed, and almost imme-
diately afterwards they sighted a tug with loaded scow; engines were
immediately reversed, but too late to avoid a collision . The tug wa s
bound for Fulford harbour via Active Pass, on a course S .E . by S . / S . ,
when she ran into the fog about three-quarters of an hour before th e
collision at about six knots, but did not reduce her speed . The
master and mate of the tug heard the fog signals of the steamer, but
took no further precautions than to continue to sound fog signals .
Both vessels appear to have given the proper fog signals and afte r
sighting one another did everything in their power to avoid th e
collision .
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Held, that both vessels were equally at fault in having brought about the MARTIN,

collision, by contravening Article 16, and that the damages should, Lo . J .A .

therefore, be borne equally by both vessels .

	

191 3

	

CTION by the owners of the steam tug Noname for damages 	
Feb . 28 .

sustained in a collision with the steamship Iroquois off the FALLEN

	

Sandheads, Fraser River . The action was tried at Vancouver

	

TH E

on the 30th of October and 1st of November, 1912, by MARTIN,
IROQUOI S

to. J.A.

J . A. Russell, and Moffatt, for plaintiffs .
A. D. Taylor, K .C ., for defendants .

28th February, 1913 .

MARTIN, to. J .A . : On the 22nd of October, 1911, about 4 .30
p .m., off the Sandheads, Fraser River, the steamship Iroquois, a
high powered passenger vessel (Henry C . Carter, master) ,
heading for Vancouver Narrows on a course N .W. by N. / N. ,
collided with the steam tug Noname (registered tonnage 116 ,
length S6 feet, John Barberie, master) with loaded scow in tow ,
60 by 26 feet, bound for Fulford harbour, via Active Pass, on
a course S .E. by S . N. S. The day was calm, with little if any
wind ; tide flooding probably under one knot an hour . The
Noname had clear weather till 3 .45, when she ran into a thick
fog in which objects were not visible beyond half a cable, but
proceeded on her course without abating her speed, which wa s
about the best she could make, viz . : six knots through th e
water . I am satisfied that she regularly gave the proper signals ,
nor do I find any reason for thinking that the Iroquois faile d
to do the same. The fact that some of the witnesses gave appar-
ently truthful yet conflicting evidence regarding the signal s
heard in the fog can readily be explained by a perusal of th e
Report of Trinity House Fog-Signal Committee, 1901, reprinte d
in Smith's Leading Cases on the Collision Regulations (1907 )
296. The Iroquois was, with the slight assistance of the tide ,
maintaining a speed of probably a little over fourteen knot s
through the water, which her officers call her "fog speed," as sh e
runs very eg „?., i l on that speed and makes distances more
accurately on it between fixed points than on her best speed ,
which, at 143 revolutions, is about 15/ knots. When the ves-

Judgment
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sels actually came in sight of one another they were not mor e
than 250 or 300 feet apart . It was only immediately befor e
sighting the Noname that the engineer of the Iroquois had been
given the signal for half speed, which signal, he says, was fol-
lowed up without any interval by one for "full speed astern,"
which was responded to, but it was too late to avoid the collision ,
though the force of the impact was greatly diminished .

It is proved by the evidence of the master and mate of th e
Noname that though they heard a vessel approaching the m
almost, if not quite, right ahead through the fog for five or si x
minutes before they sighted her, they took no other precaution s
than to continue to sound the fog signal .

Article 16 provides that :
"Every vessel shall, in a , fog, mist, falling snow, or heavy rainstorms, go

at a moderate speed, having careful regard to the existing circumstance s
and conditions .

"A steam vessel hearing, apparently forward of her beam, the fog signal
of a vessel the position of which is not ascertained, shall, so far as the
circumstances of the case admit, stop her engines, and then navigate with

caution until danger of collision is over . "

No valid reason was given for the failure of the Noname t o
"stop her engines and then navigate with caution " ; the sugges-
tion of her master that he did not do so because the barge aster n
would sheer and become more difficult to handle is inadmis-
sible in the circumstances, because there was nothing in wind ,
tide or weather conditions to prevent him at least reducing hi s
speed to what would be the lowest possible speed consistent with
safety of tug and tow in the circumstances, even if it were no t
practicable to let the way run entirely off the tow and come t o

a standstill . To escape liability, it must be shewn that th e
movement was not more than was necessary, but no attempt was

made to establish this . Compare The Lord Bangor (1896), P .

28 ; The Challenge and Dar; d 'Auntiale (1905), P . 198 . . The
truth is, according to his own testimony, that he mistook the fog
whistle of the Iroquois for that of a small boat, and took dan-
gerous chances which contributed to the collision. Indeed, the
man at the wheel, Williams, testified that they had heard th e
Iroquois for 20 minutes on their port bow, and she had whistled
at least four times from that point . On the other hand, I am
unable to accept the excuse offered on behalf of the Iroquois fo r

MARTIN,
LO. J .A .

191 3

Feb . 28 .

FALLEN
V .

THE
IROQUOI S

Judgment
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running at such a speed, which cannot be called moderate in the MARTIN,
LO . J .A .

circumstances . While it may be true that she runs more regu-

	

—
larly at a certain speed, that may make it safer for herself in

	

191 3

Feb. 28 .
determining her position as aforesaid, but at the same time it, 	
if high, makes her more dangerous to other vessels, which is the PALLEN

v.
fact the regulations require her to guard against . She might,

	

THE

on the one hand, run more regularly at 12 knots than at full IROQUOI S

speed, or, on the other hand, at full speed than 12 knots, at
which full speed she would be safer for herself but still more
dangerous to others than she was in this instance .

I am unable to say that, after the vessels came in sight of on e
another, either of them could reasonably be said to have faile d
to do anything which could have avoided the collision . They
are equally at fault in having brought it about by contravenin g
Article 16, which the Privy Council stated in China Navigatio n

Company v . Lords Commissioners of the Admiralty and Com-

mander Leathern, R .N. (1908), 24 T.L.R. 460 at p. 461, "is a
most important article, and one which ought to be more care -
fully adhered to in order to avert the danger of collision i n
thick weather . . . . It was notorious that it was a matter of
the very greatest difficulty to make out the direction and distanc e
of a whistle heard in a fog, and that it was almost impossible t o
rely with certainty on being able to determine the precise bear -
ing and distance of a fog signal when it was heard ." According Judgmen t

to the following extract from the judgment of the Admiralt y
Court in the late case of The Sargasso (1912), P . 192 at p. 199 ,
not only the Iroquois, but the Noname also was guilty of exces-
sive speed :

"With regard to the Mary Ann Short, her speed spoken to by her maste r
was three knots ; that is probably a smaller speed than she had a goo d
deal, and in this regard, apart from the angle of the blow, I would com e
to the conclusion, from the nature of the wound, that the speed at whic h
this vessel was going was a good deal more than he says. If vessels
could only see each other at a distance of 100 yards and if they had to b e
under way at all, they ought to proceed as slowly as they possibly can .
It is impossible to say what the speed ought to be in figures in every case ,
but it is obvious, if a vessel is proceeding at a speed which would no t
allow her to pull up in something like her own length, in the circum-
stances of this particular afternoon, and if a vessel could proceed and have
steerage way at a smaller speed than she was going, she ought to have
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MARTIN,

	

gone at that speed, and in so far as that speed was exceeded it wa s

	

La J .A .

	

excessive . "

1913 The situation finally herein was like that described in a case
in this Court, Wineman v. The Ship Iliawa'ha (1902), 7 Ex .
G.R. 446, wherein it was said, p . 468 :

`The rate was so immoderate and the fog so thick that it prevented
either vessel, in the brief space of time which elapsed after sighting the
other, from taking any effective steps to avoid the other ."

Pursuant to section 918 of the Canada Shipping Act, chapte r
113, Revised Statutes of Canada, 1906, I direct that "the dam-
ages shall be borne equally by the two vessels . . . . one half by
each," which means in this case that the Iroquois must pay on e
half of the damage to the Noname, because no evidence was
given of any damage to the Iroquois, and there will be the usua l
reference to the registrar, assisted by merchants, if necessary,
to assess them. I note that the Maritime Conventions Act ,
1911 (Imp.), 1 & 2 Geo. V., chapter 57, section 9, does not
apply to Canada, so no question of establishing the degree o f
blame can arise in this Court, but it has been decided that eve n
where the statute can be given effect to the old rule that eac h
delinquent vessel bears her own costs is still in force : The

Bravo (1912), 29 T .L.R. 122. And compare The Rosali a
(1912), P . 109, the first decision under said Act .

Judgment accordingly.

Feb. 28 .

FALLEN
V .

THE

IROQUOI S

Judgment
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HOUNSOME v. VANCOUVER POWER COMPANY,
LIMITED .

191 3
Railways—Right to crossing—Conveyance of right of way—Severance of Jan . 30 .

land—Absence of reservation in deed for crossing—Statutory right
arising after conveyance—Railway Act, R .S.B .C. 1911, Cap. 194, Sec . AoUN SOM E
15TInjury to land by blasting—Damages.

	

v.
VANCOUVER

In 1910 plaintiff, by absolute conveyance, sold a strip of land to defend- POWER CO .

ants for a right of way. By the Railway Act, R.S .B .C . 1911, chapte r
194, it was enacted that where land is severed by a railway, the com -
pany shall provide a crossing.

Held, on appeal, affirming the judgment of MORRISON, J. on this point,
that the subsequent enactment gave the plaintiff no right to a crossing .

The contractors having the construction of the railway, followed the plan o f
freely blasting out the rock, in doing which they scattered it ove r
plaintiff's land.

Held, reversing the finding of MORRISON, J., that plaintiff was entitled t o
damages for the injury thus caused to his land by way of trespass o r
nuisance .

APPEAL by plaintiff from the judgment of MORRISON, J. at
the trial on the 6th of May, 1912 . Plaintiff sold to the
defendant Company a strip of land for the purpose of a righ t
of way. In constructing this right of way certain blasting
was necessary, in doing which a quantity of rock was projecte d
over plaintiff's land adjoining . He also claimed for a prope r
crossing to be constructed on the right of way, running throug h
his land, to enable him to transfer his animals and machiner y
from one side to the other.

The Company replied that (1) they had purchased the lan d
outright without any reservation ; (2) that plaintiff had by hi s
conveyance released them from all liability ; (3) that they had
placed him in as good a position as to crossing as he had occu-
pied before the work was done, but that he was unreasonable i n
expecting the defendant Company to go to a heavy expense i n
blasting out a large rock bluff .

The appeal was argued at Vancouver on the 19th of Novem-
ber, 1912, before MACDONALD, C.J .A., IRVING, MARTIN and
GALLIHER, M.A.

COURT OF
APPEAL

Statement
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E. N. Brown, for appellant : We were not only damaged by
these blasting operations, but our access was entirely cut off.

[MARTIN, J .A . : Is there not some reservation in your con-
veyance as to access or right of way ?

IRVING, J .A. : Your conveyance, I see, makes no reservation . ]
The Company comes under the provisions of the Britis h

Columbia Railway Act, and there is a statutory duty place d

upon them to give us access. We rely on our statutory right t o
a crossing.

[It was admitted that the work was done by a contractor, an d
also that damage was caused in the course of the work. ]

L. G. McPhillips, I .C ., for respondents : The evidence i s
that the contractors were blowing out the rock to get rid of it ;
ergo they did wrong. There is an admission that the work wa s
done deliberately and therefore does not come within the
authorities . Being a question of fact, the Court will not
review it. As to the crossing, we had not only been released by
deed under seal from putting in one, but there was no sectio n
in the Railway Act which compelled us to put in a crossing a t
the time this contract was entered into, and we cannot reason -
ably be called upon under a subsequent enactment to put in a
crossing.

Brown, in reply .
Cur . adv. vult .

30th January, 1913 .

MACDONALD, C.J.A. concurred with GALLIIIER, J.A.

IRVING, J .A . : On the 18th of June, 1910, the plaintiff, hav-
ing conveyed to the defendants and executed to them a release ,
ceased to have any interest in the strip of land which had been
conveyed. The statutory right to a crossing was conferred by
an Act which came into force on the 1st of March, 1911 . That
statute, in my opinion, has no application to the plaintiff 's two
pieces of property between which the defendants' land lies .
This view can be supported on many grounds . Common
honesty tells us that where you have executed in 1910 a con-
veyance and release, such as we have here, you are not entitle d
to come back in 1911 for a claim for a statutory crossing . The

COURT O F

APPEA L

191 3

Jan. 30 .

HOUNSOME
V.

VANCOUVER
POWER CO.

Argument

MACDONALD ,
C .I .A .

IRVING, J .A .
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railway is not carried across the plaintiff 's lands within section COURT OF
APPEAL

167 of the Railway Act of 1911 ; it is on defendants' own land .
The other question raised on the argument presents more diffi-

	

191 3

culty. In Bower v . Peate (1876), 1 Q .B.D. 321 ; 45 L.J., Q.B . Jan . 30.

446, where the defendant stipulated that the contractor should HOUNSOM E

take upon himself the responsibility of shoring up the plaintiff's v;AxcouvrE
house and satisfy any claims for compensation the plaintiff PowER Co.

might make, the Queen's Bench Division thought that th e
defendant could not escape liability . The Court thought the
defendant was not in the position of a man who simply had
authorized and contracted for the execution of a work from
which, if executed with due care, no injury could arise . They
went on to say, p . 326 (449 of the Law Journal report) :

"The answer to the defendant 's contention may, however, as it appears
to us, be placed on a broader ground, namely, that a man who orders a wor k
to be executed, from which, in the natural course of things, injurious con -
sequences to his neighbour must be expected to arise, unless means ar e
adopted by which such consequences may be prevented, is bound to see t o
the doing of that which is necessary to prevent the mischief, and canno t
relieve himself of his responsibility by employing some one else—whether
it be the contractor employed to do the work from which the dange r
arises or some independent person—to do what is necessary to prevent
the act he has ordered to be done from becoming wrongful ."

The plaintiff in that case recovered judgment against the
principal. Bower v. Peace was approved in Dalton v . Angus

(1881), 6 App . Cas. 740, by Lord Selborne, at p . 791, but i n
Hughes v. Percival (1883), 8 App. Cas. 443 at p . 447, Lord IRVZNG ,

Blackburn, after setting out the passage I have just read, said :
"I doubt whether this is too broadly stated . If taken in the full sense

of the words it would seem to render a person who orders post-horses an d
a coachman from an inn bound to see that the coachman, though not hi s
servant but that of the innkeeper, uses that skill and care which is neces-
sary when driving the coach to prevent mischief to the passengers . But
the Court of Queen's Bench had no intention, and indeed, not being a Cour t
of Error had no power, to alter the law laid down in Quarman v . Burnett
(1840), 6 M . & W . 499 . "

Re was of opinion that Bower v . Peate was properly decided
because the defendants had caused an interference with th e
plaintiff's right of support, and therefore did not then think i t
necessary to inquire how far the general language should be
qualified . In his speech, however, he refers to Quarman v .
Burnett (1840), 6 M. & W. 499, as being the leading authority,
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Jan. 30 . Pointer, and again in Rapson v. Cubitl (1842), 9 M. & W. 710 ,
F{OUNSOME the difference is pointed out between the liability of the owne r

v .

	

of a chattel and the owner of real property, and several case s

COURT OF where at pp . 5(1Q 510 ar l 511, Parke, R bases his judgment on.
APPEAL

1913

	

Laugher v. Pointer (1826), 5 B. & C. 547. In Laugher v .

the opinion of Lord Tenterden and Mr . Justice Littledale in

VANCOUVER
POWER Co . are referred to where occupiers of lands or buildings have been

held responsible for acts of others than their'servants done upon
or near or in respect of their property .

In my opinion, the defendants, in blowing out their track ,
owed a duty to the plaintiff to this extent, that they did no t
shoot their rock over his land in such a way as to amount to a
trespass, or a nuisance. The evidence established that their
contractors did this, and I think in the circumstances that a s
the result was something that might easily be expected to occur,
it was the defendants' duty to see that reasonable skill and car e

IRVING, J .A.
were exercised to prevent such injury being done, and that in
the circumstances they are liable for their contractor's neglec t
of duty . Black v. Christchurch Finance Co . (1894), A.C. 48,
seems to me to be in the plaintiff's favour . This is not a cas e
of collateral negligence.

I agree as to the amount of damages .

MARTIN, J.A. : With respect to the question of damages, I a m
of the opinion that the appeal should be allowed, because th e
evidence brings this case within the principle laid down by
Bower v. Peale (1876), 1 Q .B.D. 321, wherein Cockburn, C.J.
says at pp . 326-7 :

. . . A man who orders a work to be executed, from which, in th e
natural course of things, injurious consequences to his neighbour must b e
expected to arise, unless means are adopted by which such consequence s

MARTIN, J .A . may be prevented, is bound to see to the doing of that which is necessar y
to prevent the mischief, and cannot relieve himself of his responsibility b y
employing some one else—whether it be the contractor employed to do th e
work from which the danger arises or some independent person—to d o
what is necessary to prevent the act he has ordered to be done fro m
becoming wrongful . There is an obvious difference between committin g
work to a contractor to be executed from which, if properly done, no
injurious consequences can arise, and handing over to him work to be don e
from which mischievous consequences will arise unless preventive measure s
are adopted. "

And compare also Longmore v . J. D. McArthur Co . (1910),
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43 S.C.R. 640. The evidence, practically undisputed, skews COURT OF
APPEA L

that the damage amounts to $500, and therefore there is no
obstacle to our directing judgment to be entered for that

	

191 3

amount .

	

Jan. 30 .

Then as to the right of way. Reliance is placed by the IHOUNSOM E

defendant on the following release in the conveyance of the v~xcoLVE x
right of way executed while the work of construction was in POWER Co .

progress :
"And the said grantor releases to the said grantee all his claims upon th e

said lands, and further releases the grantee from all claims and demand s
for severance or depreciation of arising out of the expropriation, or taking
by the grantee of the said lands, or the construction, maintenance an d
operation thereon of a line of railway ."

The language is very comprehensive and far-reaching, and ,
in my opinion, the learned trial judge was right in taking th e
view that in the circumstances the plaintiff, as vendor, could MARTIN J .A.

not, after conveying a right of way which necessarily created a
severance of his farm, receiving compensation therefor, an d
after giving a release from the consequences thereof, later turn
round, and by seeking to invoke a subsequent general statute ,
compel the purchaser to make a "farm crossing," as th e
statute calls it, to connect those portions of his farm whic h
were severed by his own act for a valuable consideration . I do
not doubt that on these facts alone the said release relieves th e
purchaser from such a liability to his vendor . The case is much
stronger in this respect than any of the authorities cited to us ,
which also establish the further contention that the statute i s
not to be construed retrospectively .

G LLIHI R, T .A . : I would allow the appeal in part.
I think there should be judgment for the .plaintiff (appellant )

for $500, which, upon the evidence, I fix as the amount of
damage sustained by reason of the rocks being shot over on th e
plaintiff's land .

	

GALJ .A .
J .A .

As to the claim for a crossing such as the plaintiff insist s
upon, I would dismiss the appeal .

The plaintiff should have the costs of appeal .

Appeal allowed in part .

Solicitor for appellant : L. N. Brown .
Solicitors for respondents : McPhillips & Wood.
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PATERSO N
TIMBER CO.

V.
STEAMSHIP

BRITIS H
COLUMBIA

Statement

PATERSON TIMBER COMPANY, LIMITED v. THE
STEAMSHIP BRITISH COLUMBIA .

Admiralty law--Collision—Negligent and dangerous navigation—Narro w

channel—Blocking channel—Misleading lights—Boom of logs, and con-

trol of and lights on—Tow lines .

Porlier Pass is about one mile in length, narrow, with sunken rocks, th e
tidal streams are from four to nine knots, and overfalls and whirling
eddies are always in the northern entrance where it opens out int o
the Gulf of Georgia . Mariners are advised to avoid this pass . The
plaintiffs' tug Erin, having in tow a boom of logs 1,500 feet long wit h
a 240 foot tow line, was proceeding from the Gulf of Georgia to th e
entrance of the pass, holding its position a little east of a red bell-buoy
at the northerly entrance and west side of the pass and waiting for th e
tide to slacken . As the tide slackened the tug gradually crept up unti l
the boom was half way past the buoy, when the collision in questio n
took place . The tug carried two white lights in vertical line, and a n
ordinary ship's lantern, with a range of about one and one-half miles ,
was placed six feet high on the boom, about 40 feet from its rear end .
The defendants' steamer, entering the pass from the south, seeing th e
Erin about one and one-half miles ahead, but not seeing the boo m
light, proceeded at seven and one-half knots, keeping to the west an d
passing between the Erin and the bell-buoy before seeing the lanter n
on the boom, that had twisted around to such an extent that i t
appeared on their port side, and was at first taken as a light on a fishin g
boat, as the boom itself could not be seen in the water beyond a dis-
tance of about 50 feet . They did not see the boom until almost on
top of it. The collision took place about 1 .30 a .m., and it appear s
that the boom had twisted across the channel to such an extent as to
practically block the channel .

Held, that the collision was occasioned ,by the Erin's negligence in th e
following particulars : (1) Shewing misleading lights ; (2) too long
a tow; (3) insufficient lights on the boom ; (4) losing control of the
boom and blocking the channel .

A CTION by the owners of the tug Erin for damages agains t
the steamship British Columbia for running through and scat-
tering a boom of logs at the northerly entrance of Porlier Pass .
The action was tried at Vancouver on the 4th of November ,
1912, by MARTIN, ho. J.A .

.C . W. Craig, for plaintiffs .
Ritchie, Ii . C ., for defendants .
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28th February, 1913 .

	

MARTIN,

MARTIN, to. J.A. : This is an action against the cargo LoI.a .

steamship British Columbia (length, 170 feet ; Gustave Foellmer,

	

191 3

master) for having run through and scattered a boom of logs 	 Feb. 28 .

belonging to the plaintiff Company, while being towed by its PATERSO N

steam tug Erin (Robert W . McNeill, master), at the northerly TIMBER Ex Co .

entrance to Porlier Pass from the Gulf of Georgia, about one STEAMSHIP
BRITIS H

o'clock a.m. on the 15th of December, 1911 . The weather was COLUMBI A

clear, occasionally overcast ; wind, light S .E . ; tide, on the last
of the flood about one-quarter or half an hour before high
water slack, setting out towards the gulf at about one an d
a half knots an hour . The boom was of 22 swifters, 1,50 0
feet in length, with a tow line of 240 feet, total length ,
exclusive of tug, 1,740, feet, and the tug and boom ha d
been in the neighbourhood and a little to the east of th e
red bell-buoy at the entrance to the channel since about 11 .30
p.m., holding that position waiting for the strong tide t o
slacken, the tug being past the buoy, and the boom stretching
behind, considerably beyond the buoy, on to which the tide sets ,
both flooding and ebbing. As the tide slackened the tug gradu-
ally crept up till at the time of the collision the boom was about
half way past the buoy. The towing lights carried by the tug
were two bright white lights in a vertical line, ostensibly under
Article 3, and a white light, 6 feet high, about 40 feet from the Judgment

end of the boom. This last light was not "a bright white light "
within the definition of Article 2 (a), but merely an ordinary
ship's lantern, with a range of visibility not deposed to excee d
one and a half miles instead of "at least five," as the articl e
requires a bright white light to have.

A boom of logs is admittedly not a vessel within the meanin g
of the regulations, and there is unfortunately no article, strictl y
speaking, which provides for the lights that should be carried
when a steam vessel has such a tow, and, apart from the boom
light, the proper inference to be drawn from such lights as wer e
here displayed would be that the tug had in tow a vessel o r
vessels not exceeding 600 feet in length . The nature of the
scene of the accident may best be gathered from the following



88

	

BRITISH COLUMBIA REPORTS.

	

[Von .

MARTIN, extract from the Admiralty "British Columbia Pilot," 3rd Ed . ,
LO . J .A .

1905, p . 130, put in by consent :
1913

	

"Porlier Pass into Georgia Strait, though short (not exceeding one mil e
Feb. 2£ .

	

from its southern entrance until fairly in the strait), is narrow, and i s
rendered still more so by sunken rocks the tidal streams run from 4 to 9

PATERSON knots, and overfalls and whirling eddies are always in the northern entrance .
TIMBER Co

. "Caution—In consequence of the numerous dangers existing in Porlie rv .
STEAMSHIP Pass, mariners are advised to avoid that passage."

BRITISH

	

This beingg admittedly a locality to be avoided, it was incum -COLUMBIA

	

3

bent upon those who elected to use it to exercise a degree of cau-
tion commensurate to the circumstances, and obviously it was a
place where it would be difficult to handle a long boom, and onl y
a few booms a year are taken through it, though it is used con-
stantly by tugs with barges . The master of the Erin, who on
two prior occasions had fouled the bell-buoy with a boom, seem s
to have realized this, because, on approaching the bell-buoy, h e
shortened the scope of his tow line from 120 to 40 fathoms, bu t
even at the reduced length I am satisfied that the tug and tow
were still far too long for safety ; even 1,200 feet would hav e
been unsafe in the circumstances .

When the British Columbia entered the pass at its souther n
end she saw the tug, about one and a half miles off, apparently
heading across the channel behind Race Point, on the westerl y
side thereof, sheaving the two towing lights (in addition to th e
customary lights which were duly shewn by both vessels), bu t

Judgment did not see the boom light, and proceeded at a speed of seven
and a half knots (her full speed being nine and a half), on th e
usual course, keeping a little to the westward of the two fixe d
"leading lights" bearing S . 5 ° E., on Galiano Island set up for
the purpose of leading a vessel through the northern entranc e
into the gulf a little to the east of the bell-buoy. Keeping a littl e
to the westward of that range course so as to be sure to clea r
the tug, and after exchanging certain signals, which do no t
affect the matter, she carne up to the Erin and passed betwee n
her and the bell-buoy, in the belief, as the master and firs t
officer testify, that the tug was towing a vessel or vessels no t
longer than 600 feet, and never expecting to encounter a boom ,
the light on the end of wlilch they did not observe till after the y
had passed the Erin, which by this time had advanced a little
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with the boom so that about half of it was past the bell-buoy . MARTIN ,
LO . J .A.

They were keeping a proper look out, and when they saw th e
boom light it shewed as beyond and to the westward of the bell- 191 3

buoy, and broad on the port bow, about four points, and was Feb .
28

.

taken to be that of a fishing boat, and as they thought they had PATERSO N

IMUER Co .passed the tow they proceeded and did not notice the boom til l
they were almost upon it, the logs not being visible for more STEAMSFII P

]IRITI Sthan 50 feet or so in the water, and had only time to stop the COLUMBIA

engines before crashing through it .
The evidence was somewhat conflicting as to the position o f

the boom, the master of the Erin contending that no part of it
was within 300 feet of the bell-buoy, but his evidence is contra-
dicted by one of his own seamen, William Macdonald, who, on
cross-examination, admitted that the tail of the boom ha d
become twisted in towards the bell-buoy, and as this important
statement corroborates the evidence of the British Columbia' s
officers, I accept their contention that the channel had becom e
blocked by the boom. It was urged that even so, the British
Columbia was in fault for not having slackened her pace, o r
stopped, or gone to the westward of the bell-buoy, and I was a t
one time impressed by this submission, and for that reaso n
have given this matter much attention, with the result that ,
having regard to the condition of affairs that really existed ,
and that which the Erin led the British Columbia to believe
existed, no blame can be attributed to her . If the boom light Judgment

had been of such a description and so situated, or if the vertica l
lights had been of such a description that it or they conveyed a
reasonable intimation to the British Columbia of the true stat e
of affairs, then I should have found that she had negligentl y
contributed to the collision, but as the matter stands I am force d
to the conclusion that she was misled as to the nature an d
length of the tow, and also that the channel was, unknown t o
her, improperly and dangerously blocked against her. The
point is that the officers of the British Columbia were never
placed in the position of being compelled to consider the taking
of any other steps than those they did take on the facts as the y
were, unfortunately, made to appear to them . I can only reac h
the conclusion that this collision was occasioned by the Erin's
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MARTIN, negligence in four particulars, viz . : (1) shewing misleading
LO . J .A .

	

—

	

lights (cf. The Devonian (1901), P . 221) ; (2) too long a tow ;

	

1913

	

(3) insufficient lights on the boom ; and (4) losing control of the

	

Feb . 28
.	 boom and blocking the channel, as to which this case is stronge r

PATERSON against her than that of The Athabasca (1890), 45 Fed. 651 ;
TIMBER Co . wherein that vessel was held justified in breaking through a

v .
STEAMSHIP raft 1,200 feet long, in daylight, in the River Sault Ste. Marie .

BRITISH
COLUMBIA Some`apt cases on this question of the duties and responsibilitie s

attendant upon the towing of booms, rafts and low-lying craf t
are : The Alicia A. Washburn (1884), 19 Fed . 788 ; The John
H. May (1892), 52 Fed . 882 ; The Gladiator (1897), 79 Fed .
445 ; Consolidated Coal Co . v. The Admiral Schley (1902) ,
115 Fed. 378 ; The Patience (1908), 167 Fed . 855 ; New
York 0. & W. Ry. Co. v. Cornell Steamboat Co . (1911), 19 3
Fed. 380 ; and Harbour Commissioners of Montreal v . The
S.S. Universe (1906), 10 Ex . C.R. 352 .

As to the light that was carried on this boom, I have decide d
Judgment only that it was insufficient and have said nothing as to th e

number of lights that should have been carried on it, or on
booms or rafts of varying lengths in these waters, because tha t
is not a matter for me to decide, but is one to be brought to th e
attention of the Federal Government by those interested, an d
this case shews the importance, and indeed, urgency of the
matter, not only for the benefit of mariners, shipowners and
lumbermen, but for the protection of the travelling public .

Action dismissed.
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MONRUFET v. BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED.

Negligence—Collision—Contributory negligence—Perverse funding by jury
—Evidence.

MON&UFET
Plaintiff was injured in a collision between a motor car, driven by himself,

	

v .
and a tramcar operated by defendant Company.

	

B .C.

Held, on the evidence (MARTIN, J.A . dissenting), that the plaintiff's own ELECTRI C

negligence was such as to disentitle him from recovering ; that the BY. to.

verdict of the jury absolving him from negligence was an unreasonabl e
finding, and that the action should be dismissed .

A PPEAL by defendants from the judgment of MORRISON, J .
upon the verdict of a jury, granting the plaintiff damages i n
a collision action tried at Vancouver on the 14th of May, 1912 . Statemen t

The appeal was argued at Vancouver on the 8th of November ,
1912, before MACDONALD, C .J .A., IRVING and MARTIN, JJ .A.

L. G. McPhillips, K.C., for appellant Company.
S. S. Taylor, K.C., for respondent.

Cur. adv. volt .

7th January, 1913 .

MACDONALD, C .J .A. : At the close of the argument I had n o
doubt as to what I ought to do in this case, and further con-
sideration of it has not changed my opinion that the accident
was caused by the plaintiff's own negligence . I might state th e
case even more strongly against him, and say his own deliberate
misconduct in continuing on his way against every dictate of mAC .I .A. n,

caution and of duty towards his passengers, after he saw the
tramcar coming on a down grade, and as he describes it him-
self, at a rate of 30 or 40 miles an hour . While he could
have stopped his own vehicle almost instantly, he continue d
on and ran into the back part of the tramcar as it passed in
front of him. I do not think that reasonable men could reason -
ably acquit him of contributory negligence in these circum-
stances .

I would allow the appeal and dismiss the action .

COURT O F
APPEAL

191 3

Jan . 7 .
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COURT OF

	

rn<,T,,.,,r e

	

The plaintiff ,,, .,r driving in an easterly a ;,,,,,,_
APPEAL

tion on a cross-road, 6th avenue, and was about to turn into a
913 main travelled road, Mahon avenue, on the westerly side o f

Jan . 7 . which the defendants had their track, a single line, when a
1o`EUFET collision took place between the plaintiff's motor car and th e

defendants' street car, which was travelling at a high rate o f
ELECTRIC speed in a southerly direction down Mahon avenue, the front

'' Co ' of the motor coming in contact with the right side of the stree t
car, near the forward part of the street car ; later, as the 'motor
car was turned to the right, the back step of the street car struc k
the left rear wheel of the motor . The accident took place i n
broad daylight and when the converging cars had an uninter-
rupted view of one another. The driver of the street car saw
the motor car when about 87 feet away . The driver of the
motor car, when he was 20 feet from the crossing on Maho n
avenue, saw the street car coming along at 30, 40 or 50 miles
an hour. He, the driver of the motor car, was in his second
gear, going only at 4 or 5 miles an hour.

The motor car, to get into the travelled portion of Maho n
avenue, had to cross and get clear of the track . Between the
crossing and the track there was a space, and in that space -there
was a ditch eight or 10 feet wide .

With all respect to the jury who found the plaintiff was no t
guilty of t±ontributory negligence, it seems to me that the

IRCING, J . A, plaintiff overlooked several rules which he ought to hav e
observed. In the first place, he should have remembered that
as he had to get clear of the track before he could turn to the
south, where he was going, he owed a special duty to keep a
good look out as he approached a tramway crossing. There are
two Scotch cases cited in the 21st volume of Halsbury's Laws of
England, at p . 414, to which I would call attention . These
cases lead me to believe (something I have always understood
was incumbent on a person driving on a cross-road), that it i s
the duty of persons coming out of a cross-road into a wain
artery of traffic to wait and give way to that traffic, and not t o
throw themselv es headlong into the advancing traffic along the
main travelled road : Jlacandr•ew v . Tillard (1908), 46 Sc .L.R .
111 ; and Campbell and Cowan & Co . v. Train (1910), 47
Se.L.R. 475 .
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If we take the distances stated by the plaintiff, we find that COURT OF

APPEAL
when he was going slowly at four or five miles an hour, he saw
the defendants' car whirling and rocking along, and he (the

	

191 3

motor driver) did not bring his car to a stop until he had Jan .

travelled a sufficient distance to bring the front of his car (the MONRUFET

left mud guard, I take it) right to within a foot or so of the

	

B .(
westerly rail—that would be 30 feet or more ; even then he had ELECTRI C

not brought his car to a stop, but to avoid the shock of the col- xr . o .

lision as much as possible, he, when three or four feet from th e
track, turned his car down to the right into the ditch, when th e
hub of his left rear wheel and the rear step of the street ca r
fouled each other .

Metropolitan Railway Co . v. Wright (1886), 11 App. Cas.
152, lays down the test that it is not enough that the judge wh o
tried the case might have come to a different conclusion on th e
evidence than the jury, that the judges in the Court where the
new trial is moved for might have come to a different conclusion ,
but there must he such a preponderance of evidence, assumin g
there is evidence on both sides to go to the jury, as to make i t
unreasonable, and almost perverse, that the jury, when
instructed and assisted properly by the judge, should return

zRVLxG, J.A .such a verdict . Having that rule before me, I nevertheles s
cannot uphold the verdict, in so far as it acquits the plaintiff o f
contributory negligence .

The plaintiff does not appear to have stopped his spee d
before he reached the crossing . When "very close" to the
crossing, say 20 feet, going at six miles an hour, he would onl y
have about four seconds before he reached the west rail of th e
track, I think his negligence was two-fold ; first in not lookin g
out at a sufficiently early time for the street car before he got too
close to the track ; secondly, when he did see the approaching
car, in not realizing that he could not clear the tracks at th e
speed he was going .

MARTIN, J .A. : The verdict of the jury should not, in my
opinion, be interfered with, because there is ample evidence t o
sustain it . The explanation of the accident is clearly to he MARTI N

found in the belief expressed by the motorman that he had "the
absolute right of way. " Even if there had been a finding of
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contributory negligence on the part of the plaintiff, the cas e
would still, in my opinion, be one of ultimate negligence on the
part of the defendants' servant, therefore, as Mr . Justice King
puts it in The Halifax Electric Tramway Company v. Ingli s
(1900), 30 S.C.R. 256 at pp. 258-9, the plaintiff's "act o f
negligence could no longer be considered as a contributin g
efficient cause, but would be reduced merely to a link in th e
chain of anterior circumstances, without which the accident

MARTIN, J .A . could not have happened . "

Appeal allowed, Martin, J.A . dissenting .

Solicitors for appellants : 1VlcPhillips & Wood .
Solicitors for respondent : Taylor, Harvey, Baird, Grant &

Stockton.
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COURT O F
APPEA L

191 3

Jan . 7 .

MONRUFET

BC .
ELECTRI C

fly . Co .

MARTIN ,

LO . J .A .
MCARTHUR v. THE JOHNSON .

1913

	

Admiralty law—Misleading defence—Costs—Rule 132—Discretion .

v.
THE

	

/k
Jolt`sox 1t CTION tried by MARTIN, Lo. J.A. at Victoria, on the 6th of

March, 1913 .

D. S. Tait, for plaintiff .
Child, for defendant .

11th March, 1913 .

MARTIN, Lo. J.A. : This is an action for seaman's wages, th e

Judgment plaintiff McArthur claiming the sum of $150 for two months '
wages as engineer on the gasoline launch Johnson, and th e
plaintiff McKenzie claiming $375 for five months' wages on th e
same vessel .

Owing to the unusual circumstances and the prior relation-
ship of the plaintiff McKenzie with the vessel's owners as their
guest, I have had not a little difficulty, on the largely conflicting

March 11 . Although the plaintiff fails in his action, if the defence is so misleadin g
as to invite unnecessary controversy and prolong the trial, the Court ,

MCARTHUR

	

exercising its discretion under rule 132, will make no order for costs .
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Tn E
time of his employment. The inference to be drawn from such JOHNSO N

a strange omission was pressed by defendants' counsel, and is
hard to overcome where the witnesses disagree . On the other
hand, I am satisfied that he performed useful and valuable ser-
vices to the owners over and above his board and lodging, an d
to such an extent that it was never contemplated by them tha t
he should account for the various small sums of money that
were given to him occasionally or for the bill of goods, amounting
to $202 .50, which he got from David Spencer, Limited, on th e
arrangement that they were to be charged to Mrs . Anderson .
Therefore, the so-called counterclaim for $300 fails, even assum -
ing that it is properly set up and that it is of such a nature that

Judgment
this Court could entertain it : Bow, McLachlan & Co . v. Ship

"Camosun" (1909), A .C. 597. The result of this plaintiff' s
action is that it must be dismissed, with costs, but as the
defendants have set up a largely misleading defence against hi s
claim, which almost invited further controversy, and did con-
siderably prolong the trial, I exercise the discretion conferre d
upon me by rule 132 and make no order for costs in thei r
favour as against McKenzie .

With respect to the plaintiff McArthur, in view of the posi-
tive denials of both the defendants of any authority given t o
McKenzie to engage him, and of their version of the explana-
tion given of his presence on the vessel, the evidence is not suffi-
cient to support his claim, and it must be dismissed, with costs .

LO . J .A.

Action dismissed.

in arriving at a conclusion as to the true state of the MARTIN ,evidence
, case, but I am finally of the opinion that the said plaintiff has

1913 ,failed to establish an express contract of hiring, or one base d
upon quantum meruit. Apart from other things, it is par- March 11 .

ticularly unfortunate for him in the circumstances that he MCARTHUR

s for the whole

	

V .should not even have made a request for his wage
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GREGORY, J.

191 2

March 18 .

COURT OF
APPEA L

191 3

May 8 .

MANITOBA.
LUMBER

COMPAN Y

V.
EMERSO N

Statement

MANITOBA LUMBER COMPANY, LIMITED v .
EMERSON .

Mortgage—Mortgagor's right of redemption—Limitations of in mortgag e

or by contemporaneous agreement—Mortgagee in possession—Improve-

ments.

Defendant held a mortgage, payable in three months, on a sawmill plant,
to secure an advance of $30,000 . He allowed the mortgage to run
for nearly a year, when, owing to further advances, the indebtedness
had increased to some $51,000 . The mortgagee then served notice on
the mortgagor that unless the indebtedness were paid in ten days he
would enter into possession and sell, etc., under the provisions in the
mortgage. This notice was accompanied by a letter, in which th e
mortgagee proposed that the parties should come to an arrangement
whereby he (the mor tgagee) should enter into possession forthwith
and operate the mill on his own account for nine months, during which
time the mortgagor should have the right to redeem, subject to the
further agreement that the mortgagor should forthwith execute a con-
vetiance of the property to the mortgagee, to be placed in escrow an d
to be taken therefrom only on certain conditions, one of which wa s
that in case any suits were brought against the mortgagor, the mort-
gagee would be at liberty to register the conveyance . The mortgago r
agreed to the terms of this letter. The mortgagor was sued befor e
the expiration of the nine months, whereupon the mortgagee regis-
tered the conveyance and held himself out as the absolute owner of
the property . Upon entering into possession the mortgagee expende d
$30,000 in improvements during the first nine months and $65,00 0
subsequently .

Held, on appeal, in an action for redemption, that the parties could not ,
in the instrument of mortgage itself or by a contemporaneous agree-
ment, limit the mortgagor's right of redemption .

Held, further, that the cost of improvements made by the mortgagee in
possession, chargeable to the mortgagor, are limited to moneys expende d
in necessary and reasonable repairs .

Judgment of GREGORY, J. at the trial, varied .

APPEAL by the defendant from the judgment of GREGORY, J.

in an action tried by him at Vancouver on the 27th, 2Sth and
29th of February, 1913 . The facts appear fully in the reason s
for judgment of the learned trial judge, and are hrioflv sat out.

in the headnote .
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J. A . Russell, and M. A . Macdonald, for plaintiff Company. GGREGORY, J .
A . D. Taylor, K .C., and Macdonell, for defendant .

	

191 2

18th March, 1912 .

	

March 18 .

GREGORY, J. : This is an action to recover possession of a COURT O F

certain timber berth, No. 290, and for a declaration that the APPEAL

plaintiffs are entitled to redeem a certain mill property at 191 3

Eburne, after taking accounts and payment of the amount May 8 .

found to be due to the defendant, and for directions as to the
MANITOBA

method of taking such accounts .

	

LUMBER

The timber berth was absolutely assigned to defendant by OMPv N
Y

indenture dated the 22nd of July, 1907, in consideration of one EMERSO N

dollar ; but it is admitted by defendant that, though absolut e
in form, it was in reality a mortgage to secure the repaymen t
of $5,500, consisting of a small indebtedness, and moneys to b e
advanced in the future . On the 28th of September, 1907 ,
defendant agreed to assist plaintiffs by guaranteeing certai n
bank indebtedness and in other ways ; plaintiffs were to secure
same by a mortgage for $30,000, which included the said su m
of $5,500, and accordingly gave defendant a mortgage, payabl e
in three months, over the mill property in question . This mort-
gage contains no reference to the mortgage on the timber berth ,
and so far as the evidence goes, it does not appear that any refer-
ence was made to it at the time . I therefore assume that it was
superseded by the new mortgage, which furnished ample security GREGORY, J.

for the entire indebtedness . At the conclusion of defendant' s
argument, I asked his counsel under what he now claimed th e
timber berth, which he had not touched upon in his argument,
and he replied that he "could not support" his claim to it, but
he "would not formally abandon it. " This I treat as an admis-
sion that plaintiffs are entitled to the relief asked for to tha t
extent at least, and there will be judgment accordingly, with
costs . The balance of the plaintiffs' claim is not so easily dis-
posed of, and it is necessary to consider fully all the circum-
stances .

When the mortgage matured on the 31st of December, 1907 ,
plaintiffs were unable to pay it, as defendant knew would be
the case, but he allowed it to run until the 25th of September ,

7
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GREGORY, J . 1908, when plaintiffs' indebtedness having grown to som e

	

1912

	

$51,000, he served them with notice that he would enter int o
March is . possession and take the rents and profits and sell, etc ., unless

the moneys due were paid within ten days, which be well kne w
COURT O F

APPEAL the plaintiffs could not do .

	

1913

	

This notice, dated the 24th of September, 1908, was accom-
May s . panied by the following letter :

"Vancouver, B .C ., Sept. 25th, 1908 .
MANITOBA "The Manitoba Lumber Company, Limited ,LUMBER

Co.uPANY

	

"Eburne, B .C .

	

v .

	

"Sirs :
EMERSOx "9s you are in default in the payment of the mortgage for $30,00 0

given to me on the 28th day of September, 1907, I have given notice to you
of my intention to exercise my power of sale and other powers provided
for in the mortgage unless within the period of ten days from the notic e
as stipulated in the mortgage, you repay the mortgage money and interest .

"In view of your present circumstances I do not suppose that you can
make arrangements to repay the amount due and I will therefore be in a
position at the expiration of ten days to exercise the power of sale and other
powers contained in the mortgage.

"I am, however, disposed to give you a further opportunity of payin g
the amounts due to me and redeeming the property and make the follow-
ing proposal :

"(1) Your Company to consent to my taking possession forthwith under
the mortgage, in other words, that you waive the balance of the ten days '
notice. I will also take possession of the logs, sawn lumber and boo k
debts which belong to me under our arrangement respecting the sale o f
logs and which you have been heretofore holding as representing me .

"(2) I will operate the mill as I see fit for my own account and allow
GREGORY, J .

your Company two hundred dollars ($200) per month from the time I take
possession, for the use of the mill .

"I will continue this arrangement for a period of nine months subject to
the further provisions of this letter and during that time, unless the
property is disposed of sooner as hereinafter provided, you will have an
opportunity of redeeming the same on payment of all amounts due fo r
principal, interest and eherges including any insurance premiums an d
improvements, credit being given for the monthly rental of the mill a s
above provided .

"The Company shall forthwith execute a conveyance of the property t o
me to be used in the event of its not redeeming within the time herei n
provided or in the event of the property being disposed of sooner to a

bona-tide purchaser as hereinafter provided . This conveyance shall in th e
meantime be depe-f''ed in escrow to be delivered to me in either of th e
events set out oho% e . Thereupon I will give credit for the amount then
lne On the HI M

If at any time h( fore the expiration of the nine months an opportunit y
of selling the property to any third party arises and a bona-fide offer is
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made to me, I agree to give you the option of taking the property over at GREGORY, J.

the same figure as is offered by such third party, you to exercise suc h
option within fifteen days after notice, failing which I shall be at liberty

	

1912

to dispose of the property and the conveyance above referred to shall be March 18 .
delivered to me.

"A memorandum will be taken and kept of all logs and lumber and book COURT O F
APPPEAL

debts reasonably discounted and in the event of your Company paying off
the amount due to me and redeeming the property the Company shall

	

191 3
also pay for any additional amount of logs and lumber and book debts as May

8
shewn by such memorandum at the time of the Company's taking back the
property and business as herein provided, logs and the lumber to be taken MANITOB A
at the then current market price for logs and lumber .

	

LUMBER
B

"Nothing in this arrangement is to prejudice my rights as mortgagee
CODIPA_v' Y

v.
in possession, which are retained intact, I merely agreeing to suspend EMERSO N
exercising my power of sale, etc ., in the terms of this letter .

"Yours truly ,

"J . S . Emerson .

"P.S .—If any suits are instituted against the Company I shall be a t
liberty to register the conveyance forthwith so as to avoid the expense tha t
would be caused by the registration of any judgment and the consequent
necessity of foreclosure.

"J .S .E . "

The Company agreed to the terms of the letter, executed th e
conveyance, and surrendered possession. The plaintiffs having
been sued before the expiration of the nine months, defendant
registered the conveyance, and now claims that the plaintiffs ar e
not entitled to an account, and that he is the absolute owner o f
the timber limits and mill site, together with the proceed s
derived from the book debts, sale of logs and sawn lumber, as GREGORY, J.

well as office furniture, launches, and other things taken by i t
and sold, although not included in any of the mortgages, nor in
any way assigned to the defendant . He further claims that
the plaintiffs are not entitled to any rental for the mill .

Before the nine months period agreed upon in the . letter
expired, defendant sold an interest in his account with th e
plaintiffs to two gentlemen, and afterwards, in fulfilment of his
contract with them, transferred all the plaintiffs' property to
a company in which he and they were shareholders . Defendant
did not inform the plaintiffs of this sale and transfer, nor give
them an opportunity of purchasing the same, as provided for
in the letter above set out . I merely mention this incidentally
as defendant says he still controls the property, etc ., and the
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GREGORY, J . Court can deal with it as though there had been no sale by hi m
1912

	

and he was still in possession.
March 18 . The defendant, since taking possession, has expended i n

COURT OF improvements on the property the sum of $106,000, which, i f
APPEAL it decided plaintiffs can redeem, he claims the right to add to

1913

	

his debt as improvements made by a mortgagee in possession ,
May 8 . and also under the provision in the letter requiring the plaintiffs

to pay for "improvements" before redeeming ; $30,306.99 of
It carrot; A

LUMBER this amount was expended by the 30th of June, 1909, the dat e
COMPANY

v

	

up to which plaintiffs had the right to redeem . During this
EMERSON time the defendant had entire control of all the plaintiffs' assets ,

and after the nine months period expired on the 25th of June ,
1909, he admitted on the stand, and in his discovery, that he
treated them as his own absolute property, gave plaintiffs n o
account of moneys realized from logs, sawn lumber, book debts ,
etc. He had sold an interest in the account, and his bad faith
in general in connection with these improvements is shewn by
the fact that he expended $30,000 before the 30th of June ,
1909, up to which date plaintiffs had the right to redeem. The
mill, as plaintiffs left it, was pulled down on or about the 24t h
of May of that year ; the $76,000 expended since became neces-
sary by reason of the destruction of the old mill, and the expen-
diture of the $30,000 sheaving clearly that when entering upon

GREGORY, J . the $30,000 expenditure he contemplated the later and othe r
expenditure of $76,000, without which the mill would be prac-
tically useless, but which he could not possibly make until afte r
the period for redemption had expired . He never intended the
plaintiffs to redeem. He sought to make it impossible, but now
wishes. to take advantage of the position . I am unable to
resist the inference that when he took possession he deliberately
set to work to improve the plaintiffs out of their property an d
make it impossible for them to redeem . The improvements ,
so called, consisted in building an entirely new mill of a n
entirely different character, and in the carrying out of his
design, he removed practically new buildings, a photograph o f
one of which is shewn in exhibit 15 . If he had contemplated
any such alterations or improvements he should at least have



XVIII.] BRITISH COLUMBIA REPORTS .

	

101

notified the plaintiffs of it, and secured their assent, instead of GREGORY, a .

attempting to do it under the terms of his own letter, where the

	

191 2

only possible justification is found in the word "improvements, " Match Is .

without anything in the context to shew what is meant or
COURT OF

referred to . He does not now suggest that he had any Goner- APPEA L

sation with the plaintiffs' manager on the subject, while the 191 3

manager says that it referred to the completion of the minor Alay s .
improvements which he was at the time engaged in carrying

MANITOB A
out, on the suggestion, apparently, of one Rodgers, who was LUMBER

supplied by the defendant to assist him in running the business "'IPA'
v .

in August, 1908 .

	

EMERSO N

Defendant also contends that plaintiffs should not be per-
mitted to complain of the improvements since Mr . Wells, their
manager, lived in the immediate neighbourhood of the property ,
and personally saw what was going on, to which plaintiffs repl y
that they did object repeatedly, but the only definite evidence
of objection is that of Wells, who says that on or about the 12t h
of December, 1908, he met defendant and referred to the grea t
improvements which were foreshadowed in one of the news -
papers and objecting to them, saying that if they were made, th e
Company would never be able to redeem, and that defendan t
replied that it would only be a few thousand dollars, to whic h
Wells answered, every thousand made it harder . Defendant
says he does not recollect any such conversation, but cannot say GREGORY, J .

it did not take place . The newspaper was not put in evidence ,
but Mr. Taylor, on the argument, admitted that it was date d
the 12th of December, 1908. Mr. Wells admits seeing th e
improvements going on, and says if he objected any more ,
defendant would have sold under his power in the mortgage.
He did nothing more, though he in no way consented . He does
not appear to have done any acts from which the Court can
infer tacit consent or acquiescence .

	

On this point see th e
remarks of Jessel, M.R. in Shepard v. Jones (1882), 21 Ch . D.
479 .

On the 24th of June, 1909 . plaintiffs' solicitors, Messrs.
Russell & Russell, gave the defendant explicit notice that th e
plaintiffs repudiated liability for these extensive improvements,
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GREGORY, J . cautioned him to desist from further expenditure in that dime -
1912 tion, and almost immediately issued the writ herein ; but, not-

March is . withstanding this express notice, and the launching of these
COURT OF proceedings, defendant expended the sum of $76,000 in furthe r

APPEAL improvements, which he insists shall also be added to his debt
1913

	

and refunded to him in case the plaintiffs are allowed to redeem .
May s . The letter from Russell & Russell notified defendant of th e

Company's intention to redeem, and asked for a full account
MANITOB A

LUMBER of his transaction with the Company 's assets. As the defendant
COMPANY had sold logs and sawn lumber, etc ., belonging to plaintiffs ,v .
EMERSON and had also collected some of the book debts, and had made

expenditures on improvements, insurance premiums, etc., the
repayment of which defendant claimed to be entitled to, i t
was impossible for the plaintiffs, without this account, to form
any idea how much money it would have to tender in order to
redeem. They could not estimate it within thousands of dollars .
The letter states, and Wells also says, that such an account ha d
been asked for before, but it was never at any time furnished .
The so-called account of the 30th of June, 1909, does not begi n
to give the detailed information which plaintiffs would requir e
in order to properly ascertain the correctness of the charge s
made. It charges a number of items apparently without th e
slightest authority, and charges interest on total indebtedness

GREGORY, J. before giving credit for any portion of the monthly rent. It
makes no mention of the new logs or book debts which th e
plaintiffs would also, under the agreement, be required to tak e
from the defendant, and pay for, when redeeming. It also
charges for superintendence by defendant of the "improve-
ments," shews $30,306 .99 of such improvements in four lines ,
without any details whatever . Plaintiffs were, I think, entitle d
to a real account, and the single sheet of paper ultimately fur-
nished on the 30th of June cannot be dignified by that name .

Confident in the inability of plaintiffs to raise any ,honey ,
defendant piled expense on expense in reckless disregard o f
the plaintiffs' rights. The nature of the so-called improvement s
can he easily imagined from defendant's statement of the busi-
ness done. lie says that for the first nine months, that is, up
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to the 30th of June, 1909, when the period for redemption GREGORY, J .

expired, the business was carried on at a loss of $622 .60, but

	

191 2

since then it has made thousands of dollars profit annually . March 18 .

But it is worthy of note that in order to shew the loss of $622 .60
COURT OF

he has charged $2,048 .81 for insurance which he never paid, APPEA L

and which he had no authority to charge against the plaintiffs 191 3

unless he had actually paid the same ; and according to his may S .

statement on the witness stand, this amount represented esti -
1A\ITOPA

mated premiums for nine months on the mill and plant which 1 ',um-BE,

he testified was only worth $5,500 at the time . Of course, that
v .

valuation was absurd, and in the mortgage of the 28th of Sep- EMERSO N

tember, 1907, he required the plaintiffs to covenant to keep i t
insured for not less than $12,000. There was no accident
about that, for the amount was filled in by his own solicitor . In
that statement defendant also makes a "provision for bad an d
doubtful debts" only ten dollars less than the total salaries paid ,
and charges for supervising log purchase a sum more than doubl e
the total amount paid for salaries .

Plaintiffs claim that defendant is a mortgagee in possession ,
and that as such he must, inter alia, account for all the rents
and profits (admittedly many thousands of dollars), made by
him since taking possession ; and claims further, that he is no t
entitled to be repaid the large sums spent on improvements, an d
by reason of which the profits were largely made . This sug- GREGORY, J .

gests to my mind that the plaintiffs are just as willing to wron g
the defendant as the defendant is to wrong them . So far as the
profits are concerned, it seems to me they are fixed by the term s
of defendant's letter at $200 per month.

Defendant claims that he is entitled to all he has got, logs ,
sawn lumber, mill, plant, mill site, book debts, etc ., on the
ground that he is not a mortgagee in possession, but an owner ,
having purchased the plaintiffs' equity of redemption by th e
letter and deed, etc ., of the 28th of September, 1908 . As the
defendant was originally a mortgagee only, the burden of proof
is, I think, on him to shew that he has changed that position
into one more favourable to himself, on the principle of "onc e
a mortgage always a mortgage ."

COMPANY



104

	

BRITISH COLUMBIA REPORTS .

	

[Von.

GREGORY . J .

	

The notice declares defendant's intention of, at the expiratio n
1912

	

of ten days, entering into possession	 receiving and taking th e
March 18 . rents and profits—and of selling .

COURT OF

	

The letter asks plaintiffs' consent to possession being taken
APPEAL under the mortgage forthwith, provides that his rights as mort -

1913

	

gagee in possession shall be retained intact, and that he merely
may 8 . agrees to suspend exercising his power of sale . There is not a

word in the letter to suggest that the conveyance referred to i s
MANITOBA
LUMBER under any circumstances to be used as a transfer to the defend-

COMPANY ant of the plaintiffs' beneficial interest in the property in fe e
EMERSON and in extinguishment of defendant's claim ; it only provides

that it is "to be used in the event" of the property not bein g
redeemed, etc ., "or in the event of the property being dispose d
of sooner to a bona-fide purchaser," and on the happening o f
either such event defendant was to "give credit for the amount
then due on the mortgage" (whatever that might, in the cir-
cumstances, mean) .

Defendant is not entitled to any more favourable construction
of these clauses than the words necessarily imply, and it is no t
only quite consistent with them, but appears to me 10 be thei r
natural meaning that defendant was to sell under his mortgage ,
if the property was not redeemed, and the conveyance wa s
given in superabundance of caution, perhaps to be produced t o

GREGORY, J. any intending purchaser to shew a more complete right and titl e
to sell . But before either of these events happened, defendant
registered the conveyance under the authority of the last claus e
in the letter, which provided that it was to be invoked to avoi d
expense and the "necessity of foreclosure ." It must not be
forgotten that by the time the period for redemption had expired ,
it might well have been that defendant would have almost, i f
not entirely, extinguished the plaintiffs' debt out of the pro-
ceeds of the timber berth, book debts, sawn lumber, etc . In
such case it would be ridiculous to strain the language of the
letter into a contract of sale of the equity of redemption in al l
this property at the expiration of the redemption period. It
seems clear that it was intended that there should be a sale b y
the defendant under the power of sale in the mortgage, and none
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having been made, the defendant must still be treated as a mort- GREGOx' ,

gagee in possession .

	

191 2

I am not at all impressed with the defendant's statements as March 18 .

to values. It seems strange that, experienced mill man as he
COURT OF

is, he and his witnesses, also experienced men, should have APPEA L

shewn such hesitation in placing a value on the mill site . Mr. 191 3

Higgins impressed me as a sensible and fair witness, and I May 8 .

think his valuation of $15,000 an acre, i .e ., about $70,000 in all,

Mr . Taylor, in support of his contention that the plaintiffs EMERSO N

had no right to redeem, as they have sold. their equity o f
redemption to defendant, cited Davis v . Thomas (1830), 1 Russ .

& M. 506, and Bastin v . Bidwell (1881), 18 Ch. D. 247, but
they do not appear to me to assist him, as the facts in those ease s
are as dissimilar as possible from those in the present case . In
the former the mortgagor deliberately sold his equity o f
redemption in consideration . of the cancellation of the mortgage
debt, and the payment to him of an additional sum ; about
three months later he obtained a long lease of the property, th e
mortgagee indorsing an agreement on it that upon rent bein g
promptly paid he should have the right of re-purchase at a
slightly increased price . The rent was not promptly paid, and
he was unsuccessful in his endeavour to compel the mortgagee to GREGORY, J .

sell .

	

The charges of fraud against the mortgagee entirel y
failed, as also (lid the evidence of great difference in value .

In Bastin v . Bidwell, supra, there was no question of a mort-
gage . The plaintiff had taken a lease with a right of renewal
"upon paying the rent and performing and observing the cove-
nants," and the Court held that he was not entitled. to the
renewal, as he had not performed the covenants which were a
condition precedent to his right, etc .

The conveyance of the 28th of September, 1 .908, was not
intended as a sale of the plaintiffs' equity, nor was it in an y
way given in extinguishment of the plaintiffs' mortgage ; it is ,
in fact, expressly stipulated that it is free from ineumbrances ,
except the very mortgage which it is now claimed it extin-

MANITOBA
is fairly accurate, and explains defendant's desire to get abso- LUMBER

COMPAN Ylute possession of it .

	

v
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GREGORY, •' . guished. It was given for the purposes set out in defendant ' s
1912

	

letter already referred to . In these circumstances it seems clear
tueh 1s . to me, as already stated, that the relation of mortgagor and

mortgagee still exists between the plaintiffs and defendant an d
COURT OI

APPEAL that the plaintiffs are entitled to redeem, and there must be a

1913

	

reference to the registrar to take the necessary accounts. The

May 8 . only difficulty about the accounts is the nature of the inquir y
to be made with reference to the improvements .

11 .E\iTOI L

Li ZBER

	

In Carroll v. Robertson (1868), 15 Gr . 173, a sale by th e
(9Miv1aY mortgagee was set aside for irregularity, and the purchaser wa s
EMERSON allowed for all improvements made by him so far as the y

enhanced the value of the property, but in that case the pur-
chaser had acted bona fide and in the belief that he was absolute

owner. But in the present case there is no question of an

innocent third party. We are dealing with the original partie s

to the mortgage .

The case of Brotherlon v . Hetherington (1876), 23 Gr . 187 ,

decided by Proudfoot, V .C., considerably resembles the case at

bar . But in that case it is clear that the intention of the par -
ties was that the property should, from the execution of th e
release of the equity, become the absolute property of the mort-
gagee, and they were not bound to retain it in the same characte r
in which it previously existed . It was a straight sale with a

GREGORY, J . proviso . There was nothing in the document to restrict th e

meaning of the word "improvements, " and the mortgagees

acted bona fide throughout, while in the present case, defendan t

has not acted bona fide . The letter and conveyance must be

taken together ; they were not intended as a sale, but an exten-
sion of time under the mortgage. The letter states on its fac e
that defendant was to "operate the mill" then on the premises ,

not to build a new one of greatly different character an d

capacity, and the word "improvements " referred, I think, t o

ordinary improvements, or at least to such improvements a s
would be completed and still leave the mill a complete mill ,
capable of being operated at the time the period allowed fo r

redemption expired .

	

I have no doubt that plaintiffs thought
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they referred to improvements of the nature they were carrying" E""Y . J .
out .

	

1912

Mr. Taylor strongly relied upon Shepard v. Jones (1882), 21 3lareh is.
Ch. D . 469, approved in Henderson v. Astwood (1894), A.C . COURT or
150, but Shepard v. Jones was a case of the expenditure APPEAL

of £83 on a mortgage for £2,000, and, apart altogether from the

	

191 3

question of notice, it was held that the expenditure was reason- May 8 .

able, lasting, and had increased the value of the property, -while
MANITOBA

in the present case the expenditure is over three times the LUMBE R

amount of the mortgage, and more than twice the total amount COMPAN Y

owing to the defendant on all heads, at the time the extension of EMERSO N

time was granted . The following remarks of Cotton, L .J. in
that ease appear to me to be peculiarly applicable to the case a t
bar. He says, at p . 482 :

"Undoubtedly, a mortgagee has no right as against a mortgagor to
improve the mortgagor out of his property, and if he lays out a very larg e
sum that is in itself a thing which he has no right to do . A mortgago r
must not be prevented from redeeming by the mortgagee when in possessio n
throwing a great burden upon him . "

In Henderson v. Astwood, supra, the action was against th e
original mortgagee and the purchaser from him. The pur-
chaser was held entitled to the property, as the power of sal e
was properly exercised ; and the mortgagee was held entitled
in his account to save extensive improvements which he ha d
made, but the Court expressly found that there was no fraud or GREGORY, J .

oppression, and the plaintiff admitted (see the remarks of Ellis ,
C.J, at p. 152, and Lord Iacnaghten at p . 163), that the
money "was reasonably expended in productive improvements,"
and that they were lasting, necessary and proper, and added to
the value of the premises, which I am far from being able t o
find here. In that case the mortgagee saved the costs of tria l
because, in his defence, he submitted to account, but he had t o
pay the costs up to the submission, because, as pointed out b y
Lord 1lacnaghten at p . 161, it was his duty to offer them .

There will be judgment, with costs, declaring the plaintiffs
entitled to an account, and there will be a reference to th e
registrar to take the same as follows : (1) An account of what
is due to the defendant under his mortgage and of the amounts
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"Rtt""I°, a . for which the plaintiffs are entitled to credit ; and in ascertain-
112

	

ing such amounts the plaintiffs are entitled to credit for the ful l
1lareh is . value of all articles taken by the defendant which were no t

included in his mortgage ; (2) an account of all money scor-RT OF
APPEAL expended by the defendant in necessary or reasonable repairs .

1913

	

There will be general leave to apply for any further direction s

may s . which may be necessary, including the question of the costs of
taking the accounts, after the same have been taken .

The appeal was argued at Vancouver on the 8th of May ,
1913 ,

	

.before MACDONALD, C.J .A ., IRvrxa, MARTIN and
GALLIHER, JJ.A.

A . D. Taylor, K .C., for appellant : The property became abso-
lutely ours at the expiration of the nine months within which
the plaintiffs had the right to redeem under the terms in the
letter of the 25th of September, 1908, to which they had
assented. The mortgage was nine months overdue when notic e
of foreclosure was given . Fairelough v. Swan Brewery Com-

pany, Limited (1912), A .C. 565, does not apply, as by assenting
to the terms of the letter of the 25th of September, 1908, the y
sold their equity of redemption subject to certain conditions ,
and the letter was not contemporaneous with the mortgage and
(lid not limit the right of redemption under the mortgage . If
the plaintiffs are entitled to redeem, they can only do so on
terms. We are entitled to the cost of repairs and improvement s
found to have been made : Tipton Green Colliery Company v.

Tipton Moat Colliery Company (1877), 7 Ch . D. 192. There
is nothing in the evidence to diminish our right to the cost o f
the improvements made : Shepard v. Jones (1882), 1 Ch . D .
469. The only question that can possibly be raised is that o f
fraud, in that the improvements were made in order to prevent
the plaintiffs from redeeming, but the evidence cannot justif y
this contention .

S. S . Taylor, K.C., for respondents : As to the timber berth
there is no dispute, as we admit it is a portion of the securit y
given. The reference should include the loges, lumber and boo k
debts on hand .

1 . D. Taylor, in reply.

3f A\ ITOL'A
I U IPE E

COMPAN Y
V.

EMERSON

Argument
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The judgment of the Court was delivered by

	

GREGORY ,

MACDONALD, C .J.A . : From what has already been said on

	

191 2

the different points during the argument, I have indicated my 3tarca 1 s

opinion that the plaintiffs had the right to redeem . I need not
COURT O F

recapitulate any further than to say that the case of Fairclo ugh APPEA L

v . Swan Brewery Company, Limited (1912), A.C. 565,

	

191:

makes it clear that the parties cannot, in the instrument of

	

Iav s .
mortgage itself, or by a contemporaneous agreement, limit the

~L~~ tTCx;_a

mortgagor's right of redemption . It was argued here that the Lc3rBE R

agreement fixing the nine months for redemption, while a limi- COMPAN Y
v .

tation upon the mortgagor 's right, was really not a contempor- EMERSO N

aneous agreement, but an agreement subsequently made, and
must be held to have referred to the original mortgage and t o
vary it to that extent . But bearing in mind the fact that the
transaction, which took place on the 25th of September, 1908 ,
was a new transaction, a transaction which created a ne w
security to the defendant for advances not included in the
mortgage and for expenditures which were not then included or
contemplated, it must be taken to be in effect a new mortgage .
While the conveyance is in form a conveyance absolute, it wa s
in reality given as security for a debt . That debt included th e
debt in the mortgage and it included subsequent debts to th e
extent of over $50,000 altogether . That, I think, is the mort -
gage which the plaintiffs have a right to redeem, and the litnita- Judgment

tion upon their right to redeem that mortgage by the contem-
poraneous agreement is not such as the law will admit . That
being so, the only question then is, on the assumption of the righ t
to redeem, has the learned trial judge made the right decree ?

Mr . A . D. Taylor has contended that the defendant ought to
be allowed for improvements made since he took possession .
Those improvements amount, as he admits, to $98,000 . The
original cost of the mill was about $25,000 . It is inconceivabl e
that such improvements could be made bona fide as improve-
ments which a mortgagee in possession would be justified in
making to mortgaged premises, and therefore, I think th e
learned trial judge was justified in inferring that they wer e
not made bona fide and that nothing ought to be allowed to the
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rxEGORY, J. defendant in respect thereof. He has, in his decree, decided
1912

	

that. all just allowances should be made, and that is not appeale d
March 18 . against . I think he was right in doing so, but we are no t

called upon to decide whether he was or not .COURT O F
APPEAL

	

With regard to the timber limit, respondent, before the argu -
1913

	

meat, by notice served on the 13th of April, declared that h e
ma" s . would not insist upon that term of the judgment, so that that i s

eliminated from the case, except that the decree must be varie d
SIA \ 1LOB ,,
LUMBER in that respect .
"M`' Y

	

Then with regard to the last point taken by Mr . A. D. Taylor,
EcERSON that the decree below should have contained a provision for

ascertaining the quantity of logs and lumber and the amoun t
of book debts which, under the agreement of the 28th of Sep-
tember; the plaintiffs were to take over on redemption, I hav e
only this to say : It appears that no evidence was given below
that there were any such things on hand either at the expiratio n
of the time fixed in the agreement for redemption or at the dat e
of the decree. Personally, I should be disposed to infer from
the evidence that it was understood by all parties at the time of
the trial, that the business was a going concern and, therefore ,
there must be both logs, lumber, and book debts . However, no

Judgment application was made, as is asserted by counsel for the plaintiffs ,
to have such a term included in the decree below . Further
directions were reserved in that decree, and it may be that th e
defendant can go before the learned trial judge and get direc-
tions on this point, but I think we are not called upon to mak e
any order or even to express an opinion as to what should be
done. The result is that the decree below will he varied i n
respect of the timber limit . The parties may agree upon the
form of variation, and failing of agreement, the matter can b e
settled by one of the judges of this Court at chambers .

I think the respondents should have the costs of this appeal .

Order accordingly .

Solicitors for appellant : Taylor, lie line & Innes .

Solicitors for respondents : Russell, Russell & Ilancox.
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DOCTOR v . PEOPLE'S TRUST COMPANY .

Practice—Money in Court—Payment out—Application for—Fraudulen t
Preferences Act, R .S .B .C . 1911, Cap . 94—Creditors' Trust Deeds Act,
R .S.B .C. 1911, Cap . 13.—New trial .

On an appeal from a judgment in favour of the plaintiffs a new trial was
ordered upon the defendant paying into Court $4,000 to abide th e
result of the new • trial. On the new trial judgment was again given
in favour of the plaintiff, the judge adding that the payment out o f
moneys must be spoken to . Subsequently the defendants assigned for
the benefit of creditors . On application for payment out :

Held, that as the money was paid in as against the happening of a con-
tingency which eventuated before the assignment, namely, the securin g
of a judgment, the plaintiff was entitled to payment out.

Neither the Fraudulent Preferences Act nor the Creditors' Trust Deed s
Act applies in this case.

M OTION by the assignees of the defendant Company tha t
money paid into Court be not paid out without notice . Heard
by MoRRisoN, J. at Vancouver on the 17th of February, 1913 .
By consent, the application was treated as one for payment ou t
to the plaintiff. The facts are stated in the judgment.

S. S. Taylor, I .C ., for the assignees .
Bird, for plaintiff .

12th March, 1913 .

MoRR1sox, J. : On the 25th of November, 1912, the plaintiff
got judgment against the defendants for $3,650, with costs . On
the 2nd of December following this, judgment was ordered t o
be set aside upon payment by the defendants into Court that day
of the sum of $4,000, to answer any judgment which the Judgment

plaintiff might obtain upon a new trial of the action . A new
trial was forthwith ordered. The defendant was ordered t o
pay all the costs thus occasioned to the plaintiff in any event .
The immediate payment of the $4,000 into Court was a condi-
tion precedent to the order coming into effect . The $4,000 wa s
accordingly paid into Court .

A new trial took place before MURPny, J. on the 17th of

MORBISON, J .

191 3

March 1 .2 .

DOCTO R
V .

PEOPLE 'S
TRUS T

COMPAN Y

Statement
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MOmmisON, J . January, 1913, and judgment was again given in favour of th e
1913

	

plaintiff for $3,450, and added that the matter of payment out
of the said moneys must be spoken to.

On the 29th of January, the defendants assigned for th e
benefit of creditors, the moneys aforesaid still being in Court .

This is an application on behalf of the assignees of th e
defendants that, the said sum of $4,000 be not paid out withou t
notice having first been given to the assignees . By consent the
application is treated as one for payment out to the plaintiff .

In my opinion, the money was paid in as against the happen-
ing of a contingency, which contingency happened before th e
:1-sivnment   namely, the securing of a judgment in favour o f
the plaintiff.

Neither from the material filed nor from the statement o f
counsel upon the application does it appear why the plaintiff
relinquished the judgment which he had previously secured .
But of this I am tolerably certain, that that material does not
justify me in holding that there are any circumstances whic h
support the contention that the Fraudulent Preferences Act, th e
Creditors' Trust Deeds pct, or any of the other provisions
referred to apply . I am of opinion that the money so pai d
in was appropriated, ear-marked as it were, and upo n
the second judgment being given it became absolutely the
plaintiff's, and he is entitled to it now . Had the learned tria l
judge given his judgment in open Court, doubtless an imme-
diate application for payment out would have been made . It
could not have been resisted successfully. The short delay i n
applying does not change the character of the situation .

There will be payment out .
Order accordingly .

Ai areh 12 .

Doc-co n

V.
PEOPLE ' S

TR sr
COMPAN Y

Judgment
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THE HALL MINING AND SMELTING CO ., LTD. v. CLEMENT, J .

THE CONNECTICUT FIRE INSURANCE CO.

	

191 3

Fire insurance—Fire Insurance Policy Act, R.S.B.C . 1911, Cap . 114—"Just
June 18 .

and reasonable" conditions—Onus of proof.

The onus of proof that a condition is not just and reasonabl e
the Fire Insurance Policy Act, R .S .B.C . 1911, chapter 114, lies on the
assured .

An assurance policy contained a condition that the insurer should not b e
liable for loss caused by forest fires, and a further condition as follows :
"This policy will not cover vacant or unoccupied premises . . . . and
if the premises insured shall become vacant or unoccupied . . . . this
policy shall cease and be void unless the company shall by indorsemen t
on the policy allow the policy to be continued. "

Held, that these were just and reasonable conditions .

ACTION tried by CLEMENT, J. at Vancouver on the 13th
of May, 1913 .

The action was brought on a policy of fire insurance issue d
by the defendant, containing, inter alia, the conditions set out
in the headnote . It was proved that the loss was caused by
a forest fire, and that the insured premises had become unoccu-
pied before the date of the fire . A vacancy permit had been
indorsed on the policy, allowing the buildings insured to b e
unoccupied for 60 days from the date of the permit, but thi s
had expired 17 days before the date of the fire, and had no t
been renewed . Other questions were raised at the trial .

Clark, for the plaintiffs : The burden of proof is on the
defendants : Parsons v . The Queen's Insurance Co . (1882), 2
Ont . 45, (1879), 4 A.R. 103. The fact that the loss was cause d
by a forest fire shews that the non-occupancy had nothing to do
with the risk, and was therefore not material to the risk, an d
was unreasonable : McKay v. The Norwich Union Insurance

Co. (1895), 27 Ont . 251 .
Mayers, for the defendants : The burden of proving that a

condition is not just and reasonable lies on the party so alleging ,
that is, on the assured .

8

HALL
MINING AN D

within SMELTING
Co .
V.

CONNECTI -
CUT FIRE

INSURANC E
Co .

Statement

Argument
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CLEMENT, J .

	

[CLEMENT, J . : That would seem so from the wording of the
1813

	

statute . By section 7 the judge has to find that the condition
June 18. is not just and reasonable . ]

That is so, and also Mr . Justice Gwynne was of that opinio n
HAL L

1IININO

	

in City of London Fire Insurance Co . v. Smith (1888), 1 5AND

S.C.R . 69 at p. 80.

There was a current of opinion in Ontario, which found
expression in some judicial utterances, that any variation fro m
the statutory conditions was prima facie unjust and unreason -
able, but this principle was decisively rejected by Meredith ,
C.J . in Eckhardt v. Lancashire Insurance Co . (1898), 29 Ont .
695 at p. 699, approved by the Supreme Court of Canad a
(1900), 31 S .C.R . 72 . Here the plaintiffs have given no evi-
dence on the subject .

Moreover, when the vacancy permit expired, the polic y
became ipso facto void. The righteousness of this condition
against non-occupancy was determined in Spahr v. North

Waterloo Insurance Co . (1899), 31 Ont. 525 . It is for the
assured to obtain the indorsement or renewed indorsement of a
permit, and this they have failed to do . It is no answer tha t
the loss was not caused or contributed to by the non-occupancy,
for the insurance became void on the expiry of the permit :
Western Assurance Co . v. Doull (1886), 12 S.C.R. 446 at p.
460 ; Hendrickson v. The Queen Insurance Co . (1871), 3 1
U.C.Q.B. 547, per Hagarty, C .J. at p. 553 .

18th June, 1913 .

CLEMENT, J . : At the conclusion of the trial I gave judgment
in the plaintiffs' favour on the issue as to the cancellation of
the policy sued on, but reserved judgment on the two other
questions remaining for determination, namely, as to the opera-
tion and effect of two conditions contained in the policy in
variation of the statutory conditions as set out in the Fire

Judgment Insurance Policy Act, Revised Statutes of British Columbia ,
1911, chapter 114. It was not disputed that the facts in
evidence brought the case within the conditions, but Mr.
Clark urged that they were unjust and unreasonable con-
ditions to be exacted by the Company . At the hearing no
evidence was adduced by the plaintiffs directed specially t o

SMELTIN G
Co.
V .

CONNECTI -
CUT FIRE

INSURANCE
Co.

Argument
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the question of the reasonableness of the conditions, and it was CLEMENT, J .

contended that all variations from the statutory conditions are

	

1913

prima facie unjust and unreasonable, and that, consequently, June 18 .

the burden should be upon the Company in that regard . I
reserved judgment to consider the point more carefully, intimat- HALL

MINING AND

ing that if I should continue of opinion that the burden (except
SMcL

ING

in the case of a variation manifestly unjust and unreasonable

	

n .
upon its very face) is upon the plaintiffs in a case of this kind, CONNECTI-

CUT FIRE
I should allow the plaintiffs to adduce evidence along that line . INSURANC E

In Eckhardt v. The Lancashire Insurance Company (1900), 31

	

Co .

S.C.R. 72 at p. 74, the Supreme Court expressed unqualifie d
approval of the judgment of Meredith, C .J. at the trial, (1898) ,
29 Ont . 699, and as I read that judgment, the question is on e
to be determined on the circumstances of and surrounding th e
particular contract, and there is no such presumption as is her e
contended for. Having so concluded, the case was again called ,
but no further testimony was adduced. It was, however ,
admitted that the property insured formed part of a group o f
structures around the mouth of the Silver King mine, upon th e
wooded mountain side some miles away from any neighbours ,
and the "survey" was put in, shewing the position of the various
structures .

The facts then as they are before the Court shew that at the
date of the contract the mine was being operated, the different
buildings insured were insured as buildings occupied by various Judgment

members of the operating staff, and that the locus was as above
set out .

The conditions set up are that the Company should not b e
answerable, firstly, for loss occurring through forest fires, an d
secondly, for loss if the premises insured became vacant o r
unoccupied, and as already intimated, the facts bring the case
within these conditions . The fire which destroyed the building s
was a forest fire, the mine was not being worked at the time ,
and the various buildings were unoccupied .

After careful consideration, I am unable to say that it wa s
unreasonable for the Company, at the date of the contract, to
stipulate for immunity in the circumstances indicated. I am
free to say that in view of the fact that the Company's refusal
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June 18 . r

MURPHY, J .

191 3

Feb . 27.

REx
V .

SPARKS
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to recognize the liability was at first (and, indeed, until a n
amended defence was filed in this action) based solely upo n
the contention that the policy had been cancelled, their reliance
now upon those variations hardly calls for commendation, but

REX v. SPARKS .

Municipal law—Validity of by-law—Hackdriver's licence—Moral characte r
—Power to refuse on ground of—An Act relating to the City of Vic-
toria, B.C. Stats . 1907, Cap. . 16, Sec . 3, Subsec (3)—City of Victori a
By-law 1,313, Secs . 2 and 3—Prohibition .

The provisions of subsection (3) of section 3 of chapter 46 (B .C. statutes,

1907), regulating, inter alia, the licensing of drivers of vehicles fo r

hire, does not confer upon a municipal council the power to vest i n

the Chief of Police authority to refuse a licence to an applicant pro-

perly applying, because such applicant is not considered to be of good

character .

Where, therefore, a hackdriver, after regularly applying for a licence an d

being refused on the ground of his bad moral character, is convicte d

before the police magistrate for driving without a licence, the magis-

trate having given himself jurisdiction by an erroneous conclusion o n

A
a point of law, a prohibition will lie .

A PPLICATION for a writ of prohibition to issue to th e
police magistrate at Victoria to prohibit the enforcement of a
conviction made on an information laid against the defendant
that he acted as a hackdriver of a vehicle plying for hire in the
City of Victoria without a licence, contrary to By-law 1,313 o f
said City. Heard by Muiu'uy, J . at Victoria on the 24th of
February, 1913.

It appeared from the evidence that previous to the proceeding s

HALL

MINING AND legally they are entitled to stand by their contract unless I ca n
SMELTING find affirmatively that those variations are unjust and unreason -

Co.
v .

	

able. I have tried in vain to propound some good reason for s o
CONNECTI-
CUT

	

holdingg and must, therefore, dismiss the action, without costs .CUUT T FIRE
INSURANC E

Co .

	

Action dismissed .
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against him, the defendant had regularly applied for a hack- MURPHY,

driver's licence and tendered the requisite fee, but was refused

	

1913

on the ground that he was not of good moral character .

	

Feb. 27 .

Aikman, for the applicant .
T . R. Robertson, contra .

27th February, 1913 .

MURPHY, J . : Section 291 of volume 10, Halsbury's laws of
England, states that where the judge of an inferior Court ha s
given himself jurisdiction by an erroneous conclusion on a
point of law, prohibition will lie . I therefore think if it can
be shewn that the by-law in question here is invalid, the wri t
should issue, particularly having regard to the facts. The
material before the Court is not exhaustive, but I take it to b e
admitted, from what was stated in argument, that Sparks, pre-
vious to any proceedings against him, took all necessary step s
and fulfilled all conditions required by the by-law to obtain a
licence, and that the only reason he did not obtain one wa s
because the chief of police, in the exercise of discretion pur-
ported to be conferred upon him by the by-law, refused to issue
it on the ground that Sparks was not of good moral character .

It was contended that prohibition would not lie because, at
any rate, section 2 of the by-law is valid, and, therefore, th e
magistrate had jurisdiction . In my opinion, if section 3 i s
invalid, then section 2 can not be relied on, for it provides that Judgment

all drivers must have licences obtained from the chief of police ,
else by driving, such driver commits an offence . Since such
licence can only be obtained under the provisions of section 3 ,
if these are invalid a man who, but for the by-law, would be
exercising his common law right of earning a livelihood by th e
pursuit of a lawful occupation, becomes guilty of a quasi-crim-
inal offence, involving the possibility of imprisonment becaus e
he has not fulfilled all legal conditions . I therefore hold that
section 2 cannot be thus divorced from the other sections dealing
with the issue of licences .

The question remains as to the invalidity of these sections .
This depends on whether the Legislature has authorized the
Council to enact them . It is contended such power is conferred

REx
V .

SPARKS
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MURPHY, J. by subsection (3) of section 3 of An Act relating to the City o f
1913

	

Victoria, British Columbia statutes, 1907, chapter 46, which
Feb. 27 . authorizes the passing of by-laws, as follows :

"(3) For licensing and regulating motor-cars, hacks, cabs and ever y
REX

	

vehicle plying for hire, and the chauffeurs or drivers thereof, and t ov'

	

impose, as a condition of such licence, that the said chauffeurs or driver sSPARKS
will adhere to a scale of charges applicable to all such chauffeurs o r
drivers plying for hire to places within and to a distance of not exceeding
six miles without the City ; and to establish such scale of charges for the
use of such motor-cars, hacks, cabs and vehicles ; and for authorizing an d
assigning stands for motor-cars, hacks, cabs and vehicles plying for hire
on the public streets or in public places ; and every chauffeur or driver
when upon a stand shall be deemed to be plying for hire . Wharves, depots ,
yards or enclosures used for the arrival or departure of the travellin g
public, or for transportation, whether on private or public property, shall
be deemed public places and stands within the meaning of this subsection . "

The principal decision that "regulating" may include pro-
hibiting in certain cases is Slattery v . Naylor (1888), 13 App.
Cas. 446. The ratio decidendi of that case is stated by King,
J. in Virgo v . The City of Toronto (1894), 22 S .C.R. 447 at p .
475, to be upon the consideration "that otherwise the matte r
cannot in common understanding be efficiently regulated ." One
would hesitate to hold that in common understanding the regu-
lating of the business of hack driving requires that absolute
discretion be conferred upon the chief of police to prohibit any -
one whom he considered not to be of good moral character fro m
engaging therein ; and if this view be correct, I think the sec -

Judgment tions of the by-law in question invalid under the principles lai d
down in Merritt v . Toronto (1895), 22 A.R. 205 . The business
of hack driving is not per se an unlawful calling. Any indi-
vidual has a common law right to engage therein, and such
right is in no way dependent on his previous character . If the
Legislature intended to confer the power here contended for, i t
would easily have done so by express words . Where it has
intended to confer power to prevent or prohibit the doing o f
certain acts, it has used apt and clear language, as appears by
the words employed in subsection 2 of section 3 of the Act under
discussion, being the subsection immediately preceding the on e
herein relied upon. Further, in said subsection 3, certain con -
ditions are set out which may be imposed as requisites fo r
obtaining a licence. Good moral character, as determined by
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the absolute discretion of the chief of police, is not amongst MURPHY, J.

such conditions .

	

191 3

It is true that Maclennan, J .A., in Merritt v . Toronto, supra, Feb. 27 .
makes a distinction between regulating the business, say of hac k
driving, and the excluding of an individual from acting as a

	

Rv g

hackdriver, and suggests that in the former case regulation SPARKS

would, under Slattery v. Naylor, supra, include prohibition. I
do not think that said subsection 3 can be construed as regulat-
ing the business of hack driving solely, inasmuch as it deal s
directly and cumulatively with licensing and regulating indi-
viduals. Even if such were not the true construction, I think
the scope of such regulation of the business, in so far as such judgment
regulation can be held to import power of prohibition, is defined
and circumscribed by the terms as to charges, location of hack
stands, etc ., that appear in the subsection.

The writ is granted . The matter of costs and any other ques-
tion incidental to the working out of the order may be furthe r
spoken to if counsel cannot agree .

Application allowed.



120

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

CLEMENT, J .

191 2

Dec. 23 .

ERICCSSON ET AL . v. MARLATT .

Principal and agent—Commission—Collusion to avoid payment of commis-
sion—Duty of Court of Appeal on questions of fact .

COURT of As a result of negotiations for the sale of certain land in March, 1911, th e

	

APPEAL

	

defendant, the owner, agreed to accept $100,000 in case the plaintiff s

	

1913

	

found a purchaser . No sale resulted from this arrangement, and in

	

May 12 .

	

the month of August following, the plaintiff Ericcsson brought a pros-
pective purchaser named Milne to view the property, when th e

ERICCSSON

	

defendant, on account of certain improvements made in the meantime,
v.

	

raised the price to $105,000 . Milne looked the land over, but left
MARLATT without making any offer . In January, 1912, the defendant sold t o

another broker for $90,000 . It subsequently appeared that the broker
was acting for Milne, who was the actual purchaser. The defendant
denied any knowledge of Milne in his dealings with the broker . The
plaintiffs sued for their commission on the sale of the property t o
Milne.

Held, that the charges of fraud, conspiracy and collusion not having bee n
proved conclusively, the plaintiffs could not recover.

Per IRVING, J .A . : In considering appeals on questions of fact, the Court
of review must make up its mind, not disregarding the judgmen t
appealed from, but carefully weighing and considering it, and no t
shrinking from overruling it if, after a full consideration, it comes t o
the conclusion that the Court appealed from was wrong.

APPEAL from the judgment of CLEMENT, S . in an action

Statement tried by him at Vancouver on the 19th, 20th, 21st and 23rd of
December, 1912 . The facts appear in the headnote and reason s
for judgment .

S. S. Taylor, P.C., for plaintiffs .
R . W. Hannington, for defendant .

CLEMENT, J. : I think the action must be dismissed, with
costs. I do not see anything in the earlier negotiations between

CLEMENT, J . Hamilton and Marlatt, and Ericcsson and Marlatt to tie Mr .
Marlatt's hands in selling to anybody who might want to buy .
I accept Mr . Marlatt's evidence. He appeared to me to giv e
his evidence in a straightforward way . I find as a fact, that
in selling to Buckley he did not know that Buckley was acting
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for Milne, or that he intended turning the property over to CLEMENT, J .

Milne. Where charges of fraud, conspiracy and collusion are

	

191 2

made, it is trite law that the charges must be proved to the hilt . Dec . 23 .

As I say, I have no reason to discredit Mr . Marlatt's story as
COURT OF

to the entire occurrence. It is not for me in this case to say APPEAL

just what the idea in the mind of Gordon was. Gordon was 191 3

not called as a witness before me. It does look as if, on behalf May 12 .

of Milne, he was trying to get the property for him as cheapl y
as he could, and it may be he felt that by accepting Buckley's ERiC,ssoN

offer, they would be able to buy again from Buckley at a much MARLAT T

lower figure than $125,000, which was the figure that Ericcsso n
was offering the property at . But that, however, does not in any
way touch Marlatt . I can see nothing in the circumstances here CLEMENT, J .

to prevent him from making a sale, as I said before, to anyone
who made a satisfactory offer, and Buckley did actually mak e
such an offer, and he accepted it, as he had a perfect right to do .
This, I think, disposes of the action .

The appeal was argued at Vancouver on the 9th and 12th o f
May, 1913, before MACDONALD, C.J.A., IRVING and GALLIHER ,

M.A.

S. S. Taylor, for appellants (plaintiffs) : At the time the sale
was made, Milne was in the Province, carrying on his business .
The defendant took advantage of our labour, and knowing that
we had obtained the purchaser Milne, negotiated a sale throug h
Buckley behind our backs . It is apparent from the evidenc e
that Marlatt, Buckley and Milne entered into a conspiracy t o
defeat the plaintiffs out of their commission.

R. W. Hannington, for respondent (defendant) was no t
called upon.

MACDONALD, C.J.A . : I would dismiss the appeal. The
learned trial judge had the witnesses before him, heard th e
positive evidence of the defendant and his witnesses, which led MACDONALD,

O .J.A.

him to the conclusion that the defendant's story was true. As
against that he had certain coincidences, certain matters which
were calculated perhaps to raise a suspicion of the bona fides

Argument
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CLEMENT, J . of the sale. It seems to me a perfectly clear case so far as thi s
1912

	

Court is concerned. We ought not to interfere with the learne d
Dec. 23 . trial judge 's findings.

COURT OF

	

IRVING, J .A. : In the view I take, the appeal must be dis-APPEAL

May 12 . on questions of fact from the finding of a judge, it is our dut y
ERlccssoN to rehear the case, reconsidering the materials before the judge ,

v.
MARLATT with such other materials, if any, as this Court may decide t o

admit . In considering those appeals this Court must make u p
its own mind, not disregarding the judgment appealed from ,
but carefully weighing and considering it, and not shrinking
from overruling it if, after a full consideration, we come to the

IRVING, J .A . conclusion the Court was wrong .
So far as this case has proceeded before us, I am satisfie d

the Court below was right . The evidence of Marlatt, so far
as it has been recited to us, is, in my opinion, the evidence of
an honest man. The greatest weight must be given to th e
view of the trial judge as to the credibility of oral testimony . I
see no reason to doubt, from anything we have heard, the cor-
rectness of the judgment appealed from.

GALLMER, J .A. : I agree in dismissing the appeal .

Appeal dismissed .

Solicitors for appellants : Taylor, Harvey, Grant, Stockto n

& Smith .

Solicitors for respondent : Harris, Bull, Hannington &

Mason .

1913

	

idea of the duty of the Court of Appeal : in considering appeals
missed . In reaching that conclusion, I have before me thi s

GALLIHER ,
J.A.
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REX v. BOGEOTAS .

Municipal law—Liquor licence—Offernces—Sale of liquor without a licenc e
—Unlicensed restaurant—Municipal Act, R .S .B .C. 1911, Cap . 170, Sec.
318, Subsec . 5 .

RE x
Y., with a companion, taking a meal in an unlicensed restaurant, of which

	

v
the defendant was proprietor, asked the waiter to buy him three BOGEOTA S

bottles of beer, for which he gave him the money . The waiter pur-
chased the beer at a saloon next door, and on returning with it, Y.
and his companion drank part of it and gave what was left to th e
defendant.

Held, upholding the magistrate's decision dismissing the complaint, tha t
there was not any disposal of liquor by the defendant to Y . within
the meaning of the Act.

APPEAL from the decision of a police magistrate dismissin g
a complaint against the respondent for unlawfully keepin g
liquor on his premises contrary to section 322 of the Municipal

Statement
Act, Revised Statutes of British Columbia, 1911, chapter 170 .
Heard by HowAY, Co. J. at Xew Westminster, in December ,
1912 .

McQuarrie, for appellant .
A . S. Johnston, for respondent.

12th December, 1912 .

HowAY, Co . J. : This is an appeal from the decision of th e
police magistrate dismissing a complaint against the responden t
for unlawfully keeping liquor in the premises known as th e
Bismarck cafe. The facts are not in dispute . One Young,
accompanied by a friend, entered the Bismarck cafe about 1 0
o'clock on the night of the 8th of March . Meals costing $1 .45
were ordered and consumed . Just after ordering the meals ,
Young gave to the defendant, who is a waiter at that cafe ,
thv sum of 50 cents, saying : "Go and get three bottles of
beer." The defendant went to the Liverpool Arms, which
is a saloon situate next door, and obtained the required liquor ,
paying the 50 cents therefor . On returning with the beer,

NOWAY ,
co . J .

191 2

Dec . 12.

Judgment
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$owar, Young and his friend drank a part and the remainder wa s
co . J .

given to the defendant . The Bismarck cafe has no licence
1912

	

authorizing the sale or other disposal of liquor under sectio n
Dec . 12

.	 31S, subsection 5, of the Municipal Act, chapter 170, Revise d
RE%

	

Statutes of British Columbia, 1911 . On these facts the learne d

BOGEOTAS
magistrate dismissed the complaint, holding that they disclose d
no offence.

Mr. McQuarrie, for the appellant, strongly urges that thes e
circumstances constitute an offence, because the Bismarck cafe ,
having no licence, can, by a system such as this, circumvent th e
statute and supply liquor with meals. This would be a weight y
argument if the questions before me were : What should the
law be ? The question, however, is : Do these facts disclose an
offence against the law as it is ?

Section 322 of the Municipal Act forbids the sale or barter
of liquor without a licence . It is clear to me that neither a sal e
nor a barter of liquor occurred at the Bismarck cafe on th e
evening in question . Counsel for the appellant was undoubt-
edly impressed with this view, for he invokes section 325 of th e
same Act in aid. That section, which deals with the proof of
sale of liquor, says that it shall be sufficient if the Court is
satisfied that a transaction in the nature of a sale or other dis-
posal actually took place .

Judgment This brings the matter to this point : Was there a disposal
by the defendant to Young of liquor at the time and place in
question ? Now it is manifest that a person cannot sell wha t
does not belong to him . It is equally clear that he cannot dis-
pose of it . Thus, in the final analysis, it is reduced to this :
Whose liquor was it when it was handed over to Young in th e
cafe ? Can there be any doubt on this question? Qui faci t

per alium facit per se .
The defendant was, on the undisputed facts, the agent of

Young to purchase the liquor . The liquor was Young's whe n
handed over by the barkeeper at the Liverpool Arms .

This disposes of the matter . I may add that I am not here
dealing with a question of mala fides as, for instance, where a
restaurant keeper uses a waiter as his agent for the sale of
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liquor . Such was the case of Rex v. Gunn (1905), 10 Can. Cr . NOWAY ,
CO . J.

Cas. 148 . Totally different conditions may in such a case arise —
for consideration . 191 2

I have dealt with this matter without referring to authorities, Dec . 12 .

but not without consulting them. See Rex v. Ma Hong (1909),

	

RE x

10 W.L.R. 262, and Pasquier v . Neale (1902), 2 K.B. 2S7, 71 BOOEOTAS

L.J., K.B . 835, 87 L.T.N.S . 230.

The appeal is therefore dismissed, with costs, which I fix at Judgment

$35.

Appeal dismissed.

REX v. McNAMARA.

Criminal law—Bail—Probability of appearance for trial if bailed —
Domicile—weakness of Crown's case—Extradition .

been a felony, the probability of the prisoner appearing for trial is

	

REx
v .

the principal consideration in determining whether or not bail should McNAMARA

be granted .
Where, therefore, it appeared that the prisoner had not his home or famil y

in this country, and was here by virtue of extradition proceedings ,
which he resisted, bail was not granted, notwithstanding the apparen t
weakness of the Crown's case .

APPLICATION for bail heard by HowAY, Co . J. at New Statement
Westminster on the 8th of April, 1913 .

Sir C. H. Tupper, K .C., for the application .
Davis, K.C., for the Crown, contra .

HowAY, Co. J . : Application for bail. Counsel on bot h
sides agree that the charge being one which before the Code
would have been a felony, the granting of bail is in my discre- Judgmen t

tion—that is, it is to be exercised by me, not capriciously, bu t
on judicial grounds and for substantial reasons .

NOWAY ,

co . J .

191 3

April 8 .

On an application for bail on a charge which before the Code would hav e
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HOWAY,

	

The governing consideration is not in dispute. I must beco . J.

April 8.
In considering that question, many things are enumerated i n

REx

	

the authorities as factors : the nature of the offence charged ,
MCNAMARA the severity of the punishment, the strength of the evidence ,

the character or behaviour of the accused, his means, and hi s
standing. I take this enumeration to be but a guide ; merely
another way of saying that the Court must weigh all the circum-
stances surrounding the alleged crime and the accused. It is
very plain that the strength of each factor must depend upon th e
particular case .

Sir Charles Hibbert Tupper has pressed very strongly the pro-
position that the Crown's case is weak and that, therefore, I
should admit to bail, as no man would flee the realm to escap e
trial upon such a case. It is, however, a prima facie case ; the
extradition proceedings, referred to by both counsel, and the com-
mittal for trial shew that. In any event weakness, if such it be,
is but one element . The factor which operates most strongly upo n

Judgment my mind is that the prisoner is not shewn to be a person havin g
his home and family here (as was the case of Ex parte Fortie r

(1902), 6 Can. Cr. Cas . 191), but (and this is common ground )
is here by virtue of extradition proceedings. The fact that he, as
stated before me, resisted extradition to the last ditch, weigh s
heavily with me in reaching the conclusion to refuse bail . I
cannot feel that the probabilities are that such a person will b e
present for his trial. Under ordinary circumstances bail should
not be granted to a person committed for extradition : see Re

Watts (1902), 3 O.L.R. 279, where, at p . 280, Osier, J .A. says :
"I should be very slow to admit to bail a person who has been
arrested or committed for extradition ." He adds that he cannot
recall an instance of its having been done . The reporter's not e
to the case shews that in that case the accused failed to answe r
the terms of his bail bond.

The application will, therefore, be refused.

- Application dismissed.

guided in my action by the probability of the prisoner's appear-
1913

ing to take his trial .
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BALAGNO v. LE ROY .

Practice—Lease—Ar on-payment of rent—Relief from forfeitures—Latv s
Declaratory Act, R .S .B .C. 1911, Cap . 133, Sec. 2, Subsees . 14 and 17 .

In an action to recover possession of leased premises for non-payment o f
rent, the defendant brought into Court all arrears of rent and applie d
for relief under subsection (14) of section 2 of the Laws Declarator y
Act. Under the lease the rent was payable monthly, but defendan t
was in the habit of paying for several months at a time, to which th e
plaintiff raised no objection . Defendant was served with notice of
re-entry when five months in arrear . He immediately tendered
plaintiff all rent due, which was not accepted .

Held, that the lessee was entitled to relief .
On the contention that the Court had no jurisdiction to grant relie f

under subsection (17), as in every case where the rent became du e
and was not paid there was a forfeiture which the lessor waived by
taking no action :

Held, that there is no forfeiture until the lessor re-enters and declares th e
lease forfeited.

M OTION for an order granting relief under the Laws statemen t
Declaratory Act from forfeiture of a lease . Heard by GREGORY ,

J. at Victoria on the 10th of March, 1913 .

Harold B . Robertson, for plaintiff.
Higgins, for defendant.

March 14th, 1913 .

GREGORY, J . : Summons for relief against forfeiture of leas e
on the ground of non-payment of rent .

Defendant brings into Court all arrears of rent and make s
an affidavit that he has been in the habit of paying for several Judgmen t

months at a time instead of monthly as called for by the lease ,
and that the plaintiff appears to have been quite satisfied ; that
since paying last rent in October, he received no demand or
request for payment from plaintiff until served with notice of
re-entry on the 5th of March, 1913, and the defendant, on th e
said 5th of March, tendered plaintiff all the rent then due, an d
plaintiff would not then accept it, but made an appointment for

GREGORY, J.

191 3

March 14 .

BALAGN O
V.

LE RoY
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GREGORY, J . the following day, when the amount was again tendered an d
1913

	

again refused . Defendant further swears that after payin g
March 14 . his rent in October the plaintiff offered him $300 to surrende r

his lease.
BALAGN O

v .

		

Plaintiff filed an affidavit contradicting the defendant i n
LE ROY several particulars, but I have no doubt that the defendant' s

material statements are all substantially true .
This seems to me to be a typical case for relief : see subsec-

tion 14 of section 2 of the Laws Declaratory Act . But it is
urged by counsel for the plaintiff that I have no jurisdiction ,
as subsection (17) of the same section and Act provides a s
follows :

"The Court or judge shall not have power under this Act to relieve th e
same person more than once in respect of the same covenant or condition ;
nor shall it have power to grant any relief under this Act where a for-
feiture under the covenant in respect of which relief is sought shall hav e
been already waived out of Court in favour of the person seeking the
relief" ;

and argues that every time the rent was not paid on the du e
date, there was a forfeiture which the plaintiff waived by takin g
no steps to re-enter, etc. ; and he states that this subsection i s
peculiar to our statute . In this he is mistaken ; it was intro-
duced into our statutes in 1881, chapter 12, section 4, and wa s
taken in toto from the Imperial Act, 22 and 23 Viet ., chapter
35, section 6, and since that date the English Courts have fre -

Judgment quently granted relief . Relief has also been granted in such
cases by our own Courts since 1881 . It does not appear to me
that there has been such a waiver out of Court as is contem-
plated by the statute . The lease is in the short form. There
is no forfeiture until there has been a re-entry under the terms
of the covenant . The lessor may or may not re-enter as he sees
fit, but until he does, and declares the lease forfeited, there i s
no forfeiture to waive. The best that can be said for the
plaintiff lessor is that he elected not to re-enter .

There will be an order relieving the defendant from the for-
feiture for non-payment of rent due up to the present, upon hi s
paying into Court on or before the 22nd of March, 1913, the
sum of $150 as security for the plaintiff's costs herein. If thi s
is not done, the summons will be dismissed, with costs . Defend-
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ant must pay plaintiff's cost of the action and of this summons . GREGORY, J .

The costs will be taxed and the amount thereof paid to

	

191 3

plaintiff's solicitor out of the fund so deposited for security, March 14 .

and the balance paid to defendant's solicitor without any further BarnGxo
order. Should the plaintiff not deliver his bill of costs before

	

v .

the 29th of March, 1913, and proceed promptly to the taxation
LE Roy

thereof, the whole sum so deposited will be returned to th e
defendant, or to his solicitor, upon his filing the usual written
consent .

	

Judgment

The registrar will indorse upon the lease a record of th e
relief hereby granted .

Order accordingly .

THE BRITISH COLUMBIA COPPER COMPANY, COURT OF

LIMITED v. McKITTRICK ET AL .

	

APPEAL

Master and servant—Practice—Arbitration—Award—Filing under para -
graph 8, Second Schedule, Workmen's Compensation Act, 1902—Action April 18 .

to set aside—Jurisdiction—Workmen's Compensation Rules, 1904 ,
r . 63—New trial, refusal of.

	

B .C . COPPER

co.
Where the award of an arbitrator under the Workmen ' s Compensation Act

	

V.
is filed under paragraph 8 of the Second Schedule, and thereby becomes Mo1~zzRieg
enforceable as a County Court judgment, an action to set aside the
judgment and execution issued thereon is properly brought in th e
Supreme Court (GALLZIER, J .A . hesitante) .

Judgment of HUNTER, C .J.B .C . reversed .

A PPEAL from the judgment of HUNTER, C .J.B.C. in an
action tried at Vancouver on the 14th of February, 1913 . One
Grover C. McKittrick, a labourer, was killed at Greenwood ,
B.C., on the 28th of May, 1910, while in the employ of th e
plaintiff Company. Deceased's father, Ewing A. McKittrick,

Statement
a resident of the State of Indiana, U .S.A., and one of the
defendants in this action, filed particulars of claim under th e
Workmen's Compensation Act, 1902, in the Supreme Court o n
the 20th of October, 1910 . Subsequently Mvnpuuy, J . appointe d
BxowN, Co. J. an arbitrator under the statute . The defendant

9

1913
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couaT OF Leggatt, who was the defendant McKittrick 's solicitor, applied
APPEAL

for a summons on the 13th of December from the arbitrator ,
1913

	

returnable on the 20th of December, for a commission to
April 18

.	 examine the defendant McKittrick in the State of Indiana . On
B .C . COPPER the 16th of December the plaintiff Company's solicitor, throug h

v .

	

their agent in Indiana, succeeded in getting the defendan t
McKITTRICK McKittrick to accept $250 in full settlement of his claim . The

next day the plaintiffs' solicitors advised the arbitrator and th e
defendant Leggatt of the settlement. But the latter, upon
asking his agent in Indiana for advice as to the settlement, an d
being informed that no settlement had been made, advised th e
arbitrator of this, and moved to proceed with the arbitration .
The arbitrator proceeded, the plaintiff Company not being repre-
sented at the hearings (although duly notified), and gave hi s
award for $1,500, which was 'filed in the County Court . The

Statement defendant Leggatt issued execution and garnisheed the Com-
pany's bank account.

On the 8th of December, 1910, this action was brought in
the Supreme Court to set aside the judgment and for an injunc-
tion to restrain the defendants from proceeding under the exe-
cution and garnishee order . Upon the hearing the trial judge
dismissed the action, holding that these proceedings should hav e
been brought in the County Court .

The appeal was argued at Vancouver on the 17th and 18th
of April, 1913, before MACDONALD, C .J.A., IRVING, MARTI N

and GALLIIER, JJ.A.

S. S . Taylor, I .C., for appellant Company : When an award
is filed in the County Court under paragraph 8 of the Secon d
Schedule of the Workmen's Compensation Act, the award doe s
not become a judgment of the County Court, but is simpl y

Argument "enforceable as a judgment of the County Court" : Bailey v .

Plant (1900), 70 L.J., Q .B. 63 . The Act gives every means to
enforce an award so filed, but the jurisdiction is confined pre-
cisely to the wording of the Act : see rules 57 to 63 of the Work -
men 's Compensation Rules, 1904,* particularly rules 62 an d
63 .

*B .C . Gazette, 1904, p . 289.
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Armour, for respondents : Under paragraph 8 of the Second COURT OF
APPEA L

Schedule of the Workmen's Compensation Act, 1902, in con- -
junction with rule 63 of the Workmen's Compensation Rules,

	

191 3

1904, the proper course for the plaintiff Company was to apply April 18 .

to set aside the judgment and execution in the County Court. B .C . COPPER

The County y Court judge has, under the paragraph, power to

	

Co .
v.

rectify the register : Jacques v. Harrison (1883), 12 Q.B.D. McKITTRICK

136 at p . 165 . In the circumstances we are entitled to a ne w
trial.

MACDONALD, C .J.A . : I do not think that paragraph 8 of
the Second Schedule of the Workmen's Compensation Act, 1902 ,
enables the County Court judge to give the relief which th e
plaintiff is claiming in this action ; therefore I think the action
is properly in the Supreme Court. The question of the merits MACDCNAL0,

C .J.A
is another thing on which we will have to hear counsel .

The execution will be set aside, the money in Court, an d
interest, will be paid out to the plaintiffs, any additional interes t
will be paid by Leggatt. The sheriff to return the poundage
and expenses which he deducted .

IRVING, J.A . : I think the case will have to go back for a new
IRVING, J.A.

MARTIN, J .A. : Clause 8 does not empower a County Cour t
judge to give the relief which the learned trial judge appealed MARTIN, J .A .

from contemplated when he dismissed the action . Therefore
the appeal must be allowed .

GALLIHER, J.A . : I merely wish to say that while I will not
disagree with my learned brothers, I have not absolutely

GALLIHE R
reasoned it out as to the effects of paragraph 8, in view of the

	

J .A.

regulations for procedure under rule 63 .

Appeal allowed .

Solicitors for appellants : Taylor, Harvey, Grant, Stockton &
Smith .

Solicitors for respondents : Davis, Marshall, Macneill &

Pugh .

trial .
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TRAWFORD ET AL . v. BRITISH COLUMBIA
ELECTRIC RAILWAY COMPANY, LIMITED .

Jan. 30 .
Damages—Injury resulting in death—Release granted by deceased afte r

injury—Action by defendants—Release pleaded in bar of action—Frau d

TRAWFORD

	

—Families Compensation Act, R .S .B .C . 1911, Cap. 82—Right t o
v.

	

attack release without repayment of consideration money—Absence o f
B .C .

	

personal representative .
ELECTRIC
Ry. Co . In an action for damages for the death of a husband and father, defendant s

set up that deceased had, after the injury, executed an agreement, in

consideration of the payment of $1,000, releasing defendants from

present and future liability to himself or his heirs. Plaintiffs ' answer

was that the release had been fraudulently obtained. They sued

under the Families Compensation Act, there being no executor or

administrator of deceased's estate . The only evidence given at th e

trial was the proof of deceased's signature to the release . The trial

judge took the case from the jury and dismissed the action becaus e

plaintiffs had not brought into Court, to abide the result of the trial ,

the $1,000 paid by defendants to deceased.

Held, that plaintiffs had not, under the statute, a right of action indepen-

dent of the right which deceased had for his injuries.

Held, also, that the case on appeal must be considered as before the Cour t

on demurrer, and that it must be assumed that the allegations in th e

statement of claim and reply were true and that the release wa s

obtained fraudulently .

Held, also, that although the plaintiffs were not the legal personal repre-

sentatives of deceased, and were not parties to the release, yet they

had a right to attack it on the ground of fraud when set up in bar t o

their claim under the statute, without repaying or tendering the $1,00 0

or directly asking to have the release set aside .

APPEAL by plaintiffs from the judgment of MuRPnY, J .
taking the case from the jury at the trial of an action by th e
widow of a man killed on the defendant Company's railway .
The action was tried at Vancouver on the 13th of June, 1912 .

Statement The facts are set out in the reasons for judgment of MACDONALD ,
C.J .A.

The appeal was argued at Vancouver on the 14th and 15th o f
November, 1912, before MACDONALD, C .J.A., IRvING and
MARTIN, JJ.A .

Argument

	

Hart-McHarg, for appellants : As to the point raised at the
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trial that as the deceased had signed a release, and we had not COURT OF
APPEAL

brought the money into Court, therefore an action would not
lie, see Stewart v. Great Western Railway Co. and Saunders

	

191 3

(1865), 2 De G.J. & S. 319 ; Hirschfeld v. London, Brighton Jan. 30 .

& South Coast Railway Co . (1876), 46 L.J., Q .B. 94 ; Lee v . TRAWFORO

Lancashire and Yorkshire Railway Co .

	

6 Ch A

	

"'(1871),

	

y pp .

	

B.C.

527 ; Johnson v. Grand Trunk Railway Co. (1894), 21 A.R . ELECTRIC
By. . Co .

408. The question of release is for the jury : Ellen v. Great

Northern Railway Co. (1901), 17 T.L.R. 453 ; Read v. Great

Eastern Railway Co . (1868), L.R. 3 Q.B. 555. An action
under Lord Campbell's Act is different from one that the injure d
person would bring himself : Pym v. Great Northern Railwa y

Co. (1862), 31 L.J., Q.B. 249. As to what is a new cause o f
action, see Seward v . "Vera Cruz" (1884), 10 App . Cas. 59 .
We do not have to bring a fresh or separate action to set asid e
the release complained of here .

[MACDONALD, C .J.A . : You have only the right of action
arising out of the man's death . ]

If the defendants go as far as to make these settlements, the y
must take the risk of the injured person dying, and having a n
action such as this brought . We say we inherited a cause of
action which is not entirely new, and which was not extinguished
by the release .

L. G. McPhillips, I .C., for respondent Company : Ellen v.

Great Northern Railway Co . is against the appellants . The Argument

only answer made to us here is that the release was obtained by
fraud. In the Ellen v. Great Northern Railway Co . case, the
pleadings set up that the release was merely a receipt, but th e
Master of the Rolls says it was evidence of an agreement .
Plainly, the document here is an agreement . The only person
who could raise a question on that point would be someone repre-
senting the deceased, and there is no one here in that capacity.
Had the deceased survived here he would not have had a cause
of action ; therefore the widow has no such right . In any
event, the plaintiffs must produce the money which they hav e
received. If they seek equity, they must do equity ; and fur-
ther, we paid him on the basis of the Employers ' Liability Act,
and have overpaid him .
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[IRVING, J .A . : Have you considered section 4 of the Familie sAPPEAL

Compensation Act ? ]
1913

	

Under those circumstances, they must bring the money int o
Jan. 30

.	 Court .
TRAWFORD

	

[IRVING, J.A . : Have you ever found a case outside of tha t
B .C .

	

of a mortgagor or mortgagee where the money was brought in ? ]
ELECTRIC

	

He cannot hold what he has got and sue on the agreemen t
RY . Co .

which has given him what he has got, unless he puts us back in
our original position.

Harl-McHarg, in reply : We did not receive that money ;
the deceased received it .

[MACDONALD, C .J.A. : If you are entitled to take the place
of an administrator, would not you be charged with the same
duties? You would have to bring in the money whether you
recovered it or not ultimately, because you are asking now t o
recover compensation of which this $1,000 forms a part . ]

Even under Lee v. Lancashire and Yorkshire Railway Co.
(1871), 6 Chy. App. 527, the Court cannot ask us to bring that
money in . We were willing to have that amount deducted from
any verdict returned .

[MACDONALD, C.J.A . : But if the jury brought in a verdict
Argument for nothing, then how could you deduct $1,000 from nothing ?

You must satisfy the Court that the plaintiff in this case, suing
as dependant, has the same right to attack a document execute d
by her husband as he would have had if he lived ; assuming
that she can do so, ought she be allowed to do so unless she put s
the defendants in their original position by bringing the mone y
into Court ? ]

Yes, and then we rely on Lee v. Lancashire and Yorkshir e
Railway Co. supra, and Seward v . " Vera Cruz" (1884), 1 0
App. Cas . 59 .

Cur. adv. volt .

30th January, 1913 .

MACDONALD, C .J .A . : The plaintiffs are the widow an d
MACDONALD, children of George Trawford, deceased, who, it is alleged ,

C .J.A . died of injuries caused by defendants' negligence . There is no
executor or administrator . The action was, therefore, brough t
by the widow and children in virtue of the right given by the
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Families Compensation Act, being chapter '82 of the Revised COURT OF
APPEAL

Statutes of British Columbia, 1911, which provides that i f
there be no executor or administrator of the person deceased, or,

	

191 3

if there being such, no action shall have been brought within six Jan. 30.

months of his death by the executor or administrator, then and in TRAWFOR D

every such case such action may be brought by and in the name

	

B .C.

of the person or persons for whose benefit such action would ELECTRIC
RY . Co .

have been brought if brought by the executor or administrator ,
and shall be for the benefit of the same person or persons .

In their statement of defence the defendants allege that i n
his lifetime the deceased accepted $1,000 from them in ful l
satisfaction of the injuries from which he afterwards died, an d
signed an agreement releasing the defendants from all presen t
or future liability to himself or to his heirs .

The plaintiffs, in their reply, allege that the agreement was
obtained by wilful misrepresentation. When the action came
on for trial, counsel for the defendants took the point that th e
defendants could not, in the face of the release, the execution of
which by the deceased was proved, succeed, because (1) they
had no status to attack the release, not being parties to it, an d
not being the legal personal representatives of the deceased ;
(2) they had not repaid or tendered the said $1,000 ; and
(3) they had not in terms asked to have the release set aside ,
but had merely set up in their reply the defendants ' fraud in MACDONALD ,

obtaining it .

	

C .J.A.

Mr . Hart-McHarg, for the plaintiffs, advanced an argument
which, if sound, would meet all of these objections, namely, tha t
the plaintiffs were by the said statute given an independent
right of action which the injured man had no power to defea t
by an act of his own. This contention, however, is effectually
disposed of against the plaintiffs by the decisions in Read v .

Great Eastern Railway Co . (1868), L.R. 3 Q.B. 555 ; Griffiths

v . The Earl of Dudley (1882), 9 Q .B.D. 357 ; and Ellen v.

Great Northern Railway Co . (1901), 17 T.L.R. 453 . It was
argued on the other side that Pyrn v . Great Northern Railway

Co. (1863), 4 B. & S. 396, and Seward v . "Vera Cruz" (1884) ,

10 App. Cas . 59, were authorities to the contrary, but I do not
so read them. Lord Blackburn, in the last-mentioned case,
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COURT OP does not, as I understand him, in any way modify his views a sAPPEAL
expressed in the earlier case of Read v. Great Northern Railwa y

1913

	

Co., supra.
Jan . 30 .

	

The trial was not allowed to proceed, the only evidence taken
TRAWFORD being the proof of the deceased's signature to the release . The

B .C .

	

learned judge thought the action should be dismissed becaus e
ELECTRIC the plaintiffs had not repaid the said sum of $1,000 . The case,
Rs. Co.

therefore, must be considered as if it were before the Court o n
demurrer. We must assume that the allegations made in the
statement of claim and in the reply are true, and that th e
release was obtained by the defendants by fraud .

The first objection rests upon this, that the legal persona l
representative only of the deceased could attack the release .
The question resolves itself into two parts . First, are not
these plaintiffs, in contemplation of the statute, the legal per-
sonal representatives of the deceased in respect of everythin g
necessary to assert their rights in an action of this kind? An d
secondly, had they not an interest in the subject-matter of th e
release, inchoate though it may have been, when the release was
obtained, yet which independently of representative capacity
entitled them to shew that a document set up against them a s
destructive of that interest was obtained by fraud ?

We were not referred to any authorities upon this question ,
MACDONALD, but, giving the statute and every provision and enactmen t

C .J .A . thereof "such fair, large and liberal construction and interpre-
tation as will best insure the attainment of the object of th e
Act, and of such provision or enactment, according to their true
intent, meaning and spirit," I think the plaintiffs were intende d
to be put in just as strong a position with respect to everything
appertaining to the action as would be an executor or adminis-
trator. To hold otherwise would in some cases at all events b e
to defeat the manifest intention of the Act .

The authorities above referred to on another branch of th e
case make it clear that the deceased could, by a valid instru-
ment of release, have barred the right of his legal persona l
representative or dependants, but have not those who, in th e
absence of fraud would have been barred, a right independentl y
of any representative capacity to attack a fraudulent instrument
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set up against them ? It occurs to me that this question is not
necessarily one of rescission.

	

Then as to the second part of the question . Is it not suffi-

	

191 3

cient when the fraudulent nature of the release is admitted or Jan . 30 .

proven, to say that defendants shall not be allowed to defeat the TRAWFORD

	

plaintiffs' right by means of an instrument so obtained ? Before

	

B .C .

the Judicature Act, the practice in such cases as this was to file ELECTRI C

a bill in equity to restrain the defendant from relying on such RY' co .

an instrument in an action at law . Since that Act, like relie f
can be obtained without multiplicity of action. In Stewart v .

Great Western Railway Co . and Saunders (1865), 2 De G.J .
& S. 319, it was not rescission, but an injunction that wa s
granted, and now both the legal and equitable questions can b e
disposed of in the one action, and if the Court finds fraud it, I
think, should refuse to give effect to a plea of release where i t
is shewn that the release is fraudulent, without necessaril y
rescinding the instrument .

I shall deal with the other objections together. Shortly, they
are that the proper course for the plaintiffs to pursue was t o
ask for the rescission of the fraudulent agreement and to repay
or tender to defendants the said sum of $1,000 . Perhaps ,
though I do not say so, the plaintiffs' pleadings may be open to
some objection. But no motion was made to strike out an y
part of them as embarrassing or as shewmg no ground for relief . MACDONALD,

	

From the several cases to which we were referred it would

	

C .J .A.

appear that the course adopted here is that usually followe d
since the Judicature Act ; that, at all events, is the inference
which, in the absence of full statements of fact and pleading s
in said cases, I should draw . In any case, I do not think the
proper course at the trial was to dismiss the action because o f
any defect in the pleadings, nor do I understand that that wa s
the ground upon which the learned judge did so . It was that
the $1,000 had not been repaid . The case principally relied
upon by the respondents was Lee v. Lancashire and Yorkshire

Railway Co . (1871), 6 Chy. App . 527 at p . 532, where James ,
L.J. incidentally mentioned the practice which obtained where
rescission was asked for on the ground of mistake . In that
ease no fraud was alleged .

COURT OF
APPF.AT,
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Jan . 30 .

TRAW FORD
v .

B .C .
ELECTRIC
BY . Co .

MACDONALD,
C.J .A .
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In Lagunas Nitrate Company v . Lagunas Syndicate (1899) ,
2 Ch. 392 at p. 423, Lindley, M.R. said :

"A fifth principle is that a voidable contract cannot be rescinded or se t
aside after the position of the parties has been changed, so that they
cannot be restored to their former position . Fraud may exclude th e
application of this principle, but I know of no other exception . "

There are many cases in which it has been laid down that i n
order to obtain rescission of a contract, even when obtained b y
fraud, the party claiming rescission must be in a position t o
make restitution . For instance, were a purchaser to seek t o
rescind a contract for the sale of land, or of a chattel, after th e
land had been conveyed or the chattel delivered, he could no t
have rescission if unable to re-convey the land or to re-deliver
the chattel. Here no specific thing has been conveyed or
delivered, but a sum of money has been paid . The defendant s
are entitled to have it taken into consideration on the assess-
ment of the damages . Moreover, the doctrine of restitution i s
an equitable one, originating in the Court of Chancery, and i s
based upon the maxim that he who seeks equity must d o
equity. But its application must depend on the circumstances
of the particular case. I think it would be most inequitable to
hold in the circumstances of this case that because the plaintiff s
did not repay the money paid to the deceased, they should b e
denied the relief which but for defendants' fraud they coul d
have claimed, and, on the facts as we must assume them, coul d
have obtained. As I have already said, the inference I draw
from the cases cited in argument is that what is, I think, in thi s
connection inaptly called restitution, does not seem to have been
insisted upon in cases like the present. In Stewart v . Great
Western Railway Co . and Saunders, supra, the release was, a s
in the present case, obtained by fraud, and a small sum of mone y
had been paid to the injured man. He afterwards brought a n
action for damages for his injuries, and the release was set u p
as a defence. IIe filed a bill in equity to restrain the defend -
ants from setting lip the release, and this was the relief granted.
I t was not suggested there that he must first repay the £I5 which
had been paid to him . It appears to have been assumed tha t
the £15 could be treated as a payment on account . It may be
said that in that case the document was no other than a receipt,
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but the Court granted relief on the assumption that it was more COURT O F
APPEAL

than that . In Johnson v . Grand Trunk Railway Co. (1894) ,
21 A.R. 408, the release was got after the statement of claim

	

191 3

was delivered, and behind the back of the plaintiff's solicitor. Jan . 30 .

The defendants pleaded the release in their defence and the TRAWFOR D

reply alleged that it was improperly obtained . The learned

	

B .C .
trial judge first dealt with the issue respecting the release, and ELECTRIC

held that it could not be set up against the plaintiff . On appeal
BY . CO .

he was sustained . There is no suggestion in that ease that there
was any serious objection to the pleadings, which appear to hav e
taken the same form as those in the case at bar . A number of

MACDONALD,
other cases are of the same character . For these reasons, I

	

C .J .A .

think the learned trial judge was wrong in dismissing the action.
There should be a new trial .

IRVING, J .A. : I would allow this appeal . The test of the
right to sue under Lord Campbell 's Act is whether an action
could have been maintained by the deceased in respect of hi s
injuries : Williams v. Mersey Docks and Harbour Boar d

(1905), 1 K.B . 804 at p . 807 .

The release, if it amounts to an agreement of accord and
satisfaction, is a bar to the action ; if it does not, then I can se e
no reason why the plaintiffs should not proceed with thei r
action. A receipt is never conclusive evidence of an agreement ,
though it is evidence of it . Whether the agreement does or doe s
not amount to an accord and satisfaction is a question of fact, IRVINC J .A .

and can be tried by the jury at the same time that the othe r
issues raised are being tried.

It is admitted that if the personal representatives were partie s
to this action, it would be open to them to contest the validity o f
the release . As sections 3 and 4 show that any other claiman t
proceeding under Lord Campbell's Act is to have all the right s
of the executor, that admission seems to me to be conclusive i n
the plaintiffs' favour .

As to bringing the amount of money paid by the defendant s
to the deceased as a condition precedent to setting aside th e
release . In Lee v. Lancashire and Yorkshire Railway Co . (1871) ,

Chv. App . 527, it was said that if the plaintiff wished to set
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up the contention that he gave the receipt under mistake h e
would be compelled to bring into Court the money he ha d
received. In that case fraud was not set up . The only equit y
set up was that the plaintiff claimed that he had signed th e
receipt subject to a stipulation that in a certain event he shoul d
not be bound by its terms, and that as that event had happened ,
resort to equity was necessary. James, L.J. points out that i f
the plaintiff had set up a different equity, viz . : that the docu-
ment had been given under a mistaken impression as to its
effect, brought about by the agent 's representations, then in such
a case a return of the money paid to the company would be
necessary ; but the case set up here is wholly different. The
reply set up in this case is undue influence and misrepresenta-
tion. Mistake stands on a different footing from fraud . On
the footing referred to by J ames, L .J., there had been no real
contract, no meeting of the minds ; the money had, therefore ,
never been paid for value, and as the Courts of Equity had a
general rule that where a person was entitled to money, he wa s
entitled to have that money secured, so that there would be n o
loss to him, that was just and right in a plea of that kind ; but
it was not just and right where fraud is set up . In Stewart v .

Great Western Railway Co . and Saunders (1865), 2 De G.J .
& S. 319, where fraud was charged, there was no talk abou t
paying into Court.

In this case the plaintiffs have no money in their hand s
belonging to the defendants . It is quite consistent with the
case set up in the reply that the $1,000, or a great part of it ,
would properly belong to the estate of the deceased . Supposing
for a moment that the plaintiffs did pay over to the defendant s
the $1,000 and that the trial went on ; if the plaintiffs won, the
$1,000 could not be taken into account by the jury in fixing th e
compensation . The deceased's estate would have $1,000, the
defendants would have $1,000, and the successful plaintiff s
would have their damages, but for the privilege of suing they
would have paid $1,000 . Or take the other contingency : if
the plaintiffs lost the action, the defendants would still retai n
the $1,000. If the Court is right in directing that the plaintiffs
ought to repay the $1,000 as a condition to going to trial on a

COURT O F
APPEAL

191 3

Jan. 30 .

TRAWFORD
v .

B .C .
ELECTRI C
RY. Co.

IRVING, J .A .
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charge of fraud, it would be absurd to expect that the Court COURT OF
APPF4i.

would, after the charges had failed, order the money to be —
repaid to the plaintiffs .

	

1913

The plain sense of the matter is that this is a new and inde-	 Jan . 30 .

pendent action to which the defendants are liable, and the TRAWFORD

plaintiffs wish to shew that the bar the defendants would set

	

B .C.

up is not really and truly a bar.

	

ELECTRIC
RY. Co .

MARTIN, J.A. : While I agree with my learned brothers tha t
the appeal should be allowed, yet I consider it desirable to mak e
the following observations in order to avoid any misconceptio n
of my views on two aspects of this important ease .

The document set up by the defendants herein is, I am satis-
fied, on its face, essentially an agreement for settlement, and no t
a mere receipt, as was the case in Ellen v. Great Nor t hern

Railway Co . (1901), 17 T .L.R. 338, and 453 ; nor are th e
pleadings similar—see the effect of the statement of claim state d
succinctly by Mr . Justice Bucknill at p . 338—upon which state
of facts and circumstances the judgment proceeded . No such
case is made out here, but we have in answer to the defence of a
formal release of all claims present and future, merely the alle-
gation that it was "obtained by the undue influence and wilful
misrepresentation of the defendants, their servants and agents, "
(without stating in what respect), and that it was made when
the plaintiff "was without legal advice, was very ill, and die d
shortly afterwards ." No formal request is made that the

MARTIN, J .A .
agreement should be rescinded or set aside, the position take n
being that as it was obtained by fraud, it cannot stand to defea t
the plaintiff's rights . For the purposes of this appeal it mus t
he assumed that the allegations of fraud are well founded . In
my opinion, there was nothing which rendered it necessary to
submit this document as such to the jury, because on its face i t
is one solely for construction by the Court, and is a complet e
defence, including as it does those elements which were wantin g
in the receipt in the Ellen v. Great Northern Railway Co . case
and in Lee v. Lancashire and Yorkshire Railway Co . (1871), 6
Chy. App. 527. But while there is nothing to shew on the fac e
of the release that it was fraudulently obtained, or that the
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COURT OF settlement was not in every way equitable, yet at the same tim eAPPEAL

1913 having been obtained by fraud ; and if he were alive and
Jan . 30 . attempting to avoid its consequences on the ground that he ha d

TRAWFORD entered into it "on the express condition that he should not
thereby exclude himself from further compensation if hi s

ELECTRIC injuries eventually turned out to be more serious than was then
RT. Co .

anticipated," then he would come within the scope of the obser-
vations made by Lord Justice James in the Lee case, supra, at
pp. 532-3 :

"Of course, it might be open to the plaintiff to say that if the receip t
does exclude him from further compensation, then he has a right to hav e
it set aside, because he gave it under a mistake, produced by the repre-

sentations of the company's agent, who stated that it would not so exclude
him. The plaintiff, however, was not disposed to rely on that equity ,

because he could get no relief in this Court on that ground, except on the
terms of giving back the £400, and being put exactly in the same position
as he was in when the transaction was completed . "

But, as Lord Justice James pointed out, the facts in that cas e
chewed that any misconduct on the part of the defendant com-
pany "is entirely out of the question . The only equity raised
by the bill is, that the agent of the company agreed with th e
plaintiff that he should not be excluded from further compen-
sation," and it was upon that equity that the plaintiff woul d
have to refund the amount paid him. In this case fraud is
alleged, and therefore, the rule as to refunding does not apply .

aIARTIN' J .A .
It was contended on behalf of the plaintiff that as this is an

action under Lord Campbell 's Act (9 and 10 Viet ., Cap 93 ,
1846), which, on the authority of Seward v . "Vera Cruz"
(1884), 10 App . Cas. 59 at p . 70, is a new and distinct cause of
action in all respects from that which might have been main-
tained by the deceased if he had lived ; therefore, the presen t
plaintiffs are in no way bound by, and can legally ignore an y
settlement, however just and equitable, that the defendants mad e
with the deceased, and that they took the risk of being sue d
again by the beneficiaries of the injured and fully compensate d
party, in case he died . That is going to an extreme length, a
length to which I think equitable principles would set bounds ,
but in this case the answer to it is that if as a matter of fact th e
injured party has come to a bona-fide settlement with the negli-

the plaintiff was entitled to go to the jury on the issue of its
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gent author of his injuries, and has released it from all liability COURT OF
APPEAL

in respect thereof, then he is no longer in the position of bein g
one who is "entitled (as) the party injured to maintain an

	

191 3

action and recover damages in respect thereof" under the third	 30 .

section of the Families Compensation Act, Revised Statutes of TRAwFOR D

British Columbia, 1911, chapter 82. Nor is the author of the

	

B .C .

injury in such case any longer in the position of being "the ELECTRIC
Rs. Co .

person who would have been liable if death had not ensued," an d
consequently "liable to an action of damages notwithstanding
the death of the person injured," because that liability ha s
been extinguished by the act and agreement of the parties, and
as no action could be thereafter "maintained" by anyone i n
such circumstances, the whole groundwork for "every suc h
action" at the instance of others under section 4 has gone . This
is the inevitable result of what Lord Justice James said in Lee
v . Lancashire and Yorkshire Railway Co., supra, p. 531, that if
the defendant company there had accepted the plaintiff's offer
of settlement, "nothing whatever could have been urged against MARTIN ' J .A .

them." What cause of action can an injured party "maintain"
after such an agreement and settlement ? Clearly none . And
if he could "maintain" none in his lifetime because it had suf-
fered a legal death at his own hands, how can it be re-create d
by the mere fact of his own death ? There is nothing, in short ,
in such a case for the statute to take effect on .

Appeal allowed .

Solicitors for appellants : Abbott & Hart-McHarg .
Solicitors for respondents : McPhillips & Wood .
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April 16, 21 .

REX v. BOGH SINGH.

Criminal law—Perjury—Case stated--Stenographer's report of evidenc e
taken through interpreter—Voluntary statement of prisoner to con -
stable after arrest—Admissibility.

RE x
v.

	

A transcript of the stenographer's notes of what an interpreter said wa s
Boon SINGH

		

the testimony of the witness must govern in the absence of evidenc e
to the contrary.

A voluntary confession made by a prisoner to a constable after arrest i s
admissible in evidence.

APPEAL by way of case stated, from the judgment o f
MURPHY, J . and the verdict of a jury on a trial of a charge of
perjury. Two Hindoos, Malkland Singh and Issher Singh ,
were tried for unlawfully wounding one Dharm Singh . The
accused (Bogh Singh) was a witness on the trial for the prison-
ers and was examined through an interpreter, whose answer s
were taken down by the stenographer.

The charge in the indictment against the accused was a s
follows :

"That he did upon his oath, falsely, wilfully and corruptly depose, swear ,
and give evidence in substance and to the following effect, that is to say :

Statement That Issher Singh, one of the said prisoners, went with the said Bogh
Singh from New Westminster to Vancouver, on the quarter past six ca r
on the evening of the fourteenth day of August, 1911, and he, Bogh Singh ,
returned at eleven o ' clock on the same evening. Whereas in truth and in
fact the said Issher Singh was during the whole of the time between a
quarter past six and eleven o'clock on the evening of the said fourteent h
day of August, at the Small and Bucklin Mill in the said City of Ne w
Westminster and was not in the City of Vancouver as he, the said Bog h
Singh, well knew when he did so depose, swear and give evidence as afore -
said, and the said Bogh Singh did thereby then and there commit wilfu l
and corrupt perjury against the form of the statute in such case made an d
provided and against the peace of Our Lord the King, His Crown an d
Dignity. "

On the trial the stenographer's notes were put in, and th e
portion that purported to set out the statement made by th e
accused, upon which the charge was founded, differed from th e
averment in the indictment in that the words "in the evening,"
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which were in the averment, did not appear in the notes . A COURT OP
APPEAL

witness named Jawallah Singh, on the other hand, heard the —
accused give his evidence, and stated that the words "in the

	

191 3

evening" were included in his statement as to his going to Van- April 16, 21 .

couver with Issher Singh . The trial judge, however, directed

	

REx

the jury to disregard Jawallah Singh's evidence, because he BoCH SINGH

was giving testimony as to what a' man said in his own language
and not what was translated to the Court .

There was some question as to the accuracy of the interpre-
ter's answers as, during the first trial, the interpreter complaine d
that the Hindoo witnesses would not give straight answers .
When, however, the trial judge threatened imprisonment if the y
did not answer properly, there was no difficulty .

After the arrest of accused, he made a voluntary statement
to the constable that he did not go to Vancouver with Isshe r
Singh on the 14th of August, as he had stated in evidence at
the former trial . The constable had not warned the prisoner ,
but had not questioned him or done anything that would ten d
to induce him to speak .

The trial judge put the following questions :
"(1) Was I right in admitting the evidence of David Exley as to th e

confession of Bogh Singh ?
"(2) Was I right in refusing to take the case from the jury on th e

ground that there was no variance between the evidence and the avermen t
in the indictment `that Issher Singh, one of the said prisoners, went with Statement
the said Bogh Singh from New Westminster to Vancouver on the quarte r
past six car on the evening of the fourteenth day of August, 1911, and he ,
Bogh Singh, returned at eleven o 'clock on the same evening' ?"

Counsel for the prisoner moved by notice of motion to ad d
two further questions for the consideration of the Court tha t
were refused by the trial judge. They were as follows :

"(1) Was I right in allowing the evidence of Jawallah Singh to sup-
plement or add to the record of the evidence of Bogh Singh ?

"(2) Was there sufficient evidence to prove that Bogh Singh gave th e
evidence attributed to him and did not give any other evidence whic h
would qualify or explain the same or give it another interpretation? "

The appeal was argued at Vancouver on the 16th and 21st o f
April, 1913, before MACDONALD, C.J.A., IRVING, MARTIN and
GALLIHER, JJ.A.

Mowat, for the prisoner : The averment in an indictment for Argument
10
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COURT OF perjury must be proved precisely : Russell on Crimes, 7th Ed . ,
APPEAL

492, 494 ; Reg. v. Bird (1891), 17 Cox, C .C. 387 . The evi -
1913

	

deuce shews there are grave doubts as to the interpreter giving
April 16, 21 . the answers of the Hindoo witnesses correctly : Rex v. Wylde

REX

	

(1834), 6 Car. & P. 380 ; Rex v. Prasiloski (1910), 15 B.C .
V .

BOGH SINGH 29 J

. R. Grant, for the Crown, referred to Rex v. Allen (1911) ,
16 B.C . 9, 44 S.C.R. 331 ; Reg. v. Sonyer (1898), 2 Can. Cr .

Argument
Cas. 501 ; Rex v. Walker and Chinley (1910), 15 B .C. 100 ;
Rex v. Alto (1904), 11 B.C. 114 ; Rex v. Ellis (1910), 2 K.B .
746 at p . 763 .

16th April, 1913 .

MACDONALD, C.J.A . : We need not call upon you regarding
the second question, Mr . Grant . The question is unintelligibl e
as it appears on this notice of motion, but after hearing th e
argument, I think , I understand what Mr . Mowat is attempting
to get the Court to direct the trial judge upon .

As I understand it now, his proposition is this : that it is not
sufficient that the stenographer take down the evidence as inter-
preted by the interpreter, and swear that what he has taken
down is a true report ; that that is not sufficient proof of what
took place at the trial, but that the accuracy of the inter-
pretation must also be proven, particularly as the interprete r
says there were some things he did not give to the stenographer ,
things that had no relevancy to the matter at all . For instance ,
he uses the expression : "And you, in giving your interpretation ,
do not give all the rigmarole they give? I had to cheek the m
several times, you will remember, Mr . Russell ." But he then
added : "I gave the substance of it fairly and faithfully ."

If that is not sufficient to prove what took place at the trial ,
in the absence of satisfactory and clear evidence that somethin g
material has been left out or wrongly put in, then I do not kno w
how the record at the trial can be proven . Mr. Mowat admit s
he is not trying to shew that anything material has been left ou t
or anything has been wrongly put in. Under these circum-
stances, I would refuse the motion so far as the second questio n
is concerned .

MACDONALD,

C.J.A .
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IRVING}, J.A. : A written report by the stenographer of what COURT O F
APPEAL

inthe interpreter stated was the testimony of the witness must ,
the absence of evidence to the contrary, be accepted as correct . 191 3

We should refuse this second application . April 16, 21 .

REx

MARTIN, J.A. : I agree, and in no event would I be a party to
BocasINCx

sending the proposed second question back to the learned tria l
judge. It is unintelligible on its face as it now stands, an d
even after the long explanation we have had, it is none too
luminous. Apart from that, I think it amounts to this : if the MARTIN, J.A .

contention put before us is to prevail, the administration o f

justice would collapse .
GALLIHER,

GALLIHER, J .A . : I refuse to send this question back.

	

J.A.

M'owat : The principle is that a constable must keep his mout h
shut and his ears open : Trepanier v . The King (1911), 19 Can .
Cr. Cas. 290 ; Rex v . Best (1909), 1 K.B. 692 ; 22 Cox, C .C . Argument
97 ; Rex v. Bruce (1907), 13 B.C. 1 ; Reg. v. Romp (1889), 17
Ont . 567. This man being a Hindoo, not able to speak Eng-
lish, and not understanding our customs, I submit a voluntar y
confession by him to a constable, without any previous warning ,
should, under the circumstances, be inadmissible .

Grant, referred to Russell on Crimes, 7th Ed ., 491, 502 .
Mowat, in reply.

21st April, 1913 .

Per curiam : We do not think we ought to send this back
to the learned trial judge to state the first question. There
are some things in his charge which might be interpreted to
mean that the jury were entitled to look at Jawallah Singh' s
evidence in ascertaining whether the accused misled the Court
or not ; but in view of the fact that he specifically told the jur y
that they were to eliminate from their consideration the evi-
dence of Jawallah Singh, we think that is sufficient under th e
circumstances of this case . Each case, of course, stands upon
its own merits. The motion is therefore dismissed .

Judgmen t

refuse the relief asked for and dismiss the appeal . Had it not
MACDONALD, C.J.A. [on the merits] : I think we will have to MACDONALD ,

C .J .A .
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and in the second place, it concludes the matter against th e
April 16, 21 . prisoner .

MARTIN, J .A. : 1 agree.

IRVING, J .A . : I agree. The case of Rex v. Bruce (1907) ,
13 B.C. 1, settles the principle of the admission of the con-
fession .

GALLIxER, J .A. : I take a different view. Shortly, I do no t
think that confession, such as it is, is sufficient to turn the scale.
Before bringing home perjury to a man, you must bring hom e
practically the words uttered by the prisoner in giving evidence ,
at all events as far as they are relative to the issue, and apar t
from the confession, there is no question in my mind that the y
have not done so . I do not think the confession, reading it a s
a whole, is sufficient, as I said before, to fill up that gap .

Solicitor for the prosecution : The Attorney-General of

British Columbia.

Solicitors for the prisoner : Russell, Mowat, Hancox &

Farris.

COURT OF been for the confession, I should have come to the opposite con-
APPEAL
—

	

elusion, but I think the confession is admissible in the first place ,
191 3

REX

V.
BGGH SINGII

IRVING, J .

GALLIHER,

J.A .
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BAILEY v. GRANITE QUARRIES, LIMITED .

County Court—Practice—Motion to strike out plaint—Application o f
Supreme Court rules—Advisableness of—County Courts Act, R .S .B .C.
1911, Cap . 53, Sec . 77 .

On a motion to strike out a plaint, the County Court judge having exer-
cised his discretion as to the application of the Supreme Court rules,
under section 77 of the County Courts Act, his decision is final an d
there is no appeal.

Per MACDONALD, C .J .A. : The County Court judge had no power to appl y
the Supreme Court rules, having regard to the fact that the County
Courts Act and rules deal with the subject of pleadings .

Semble, as to whether the power given to County Court judges to appl y
the rules of the Supreme Court in the circumstances here is beneficial ,
or in the interests of uniformity of practice, and whether it does no t
tend to increase proceedings in such Courts by leading to multiplicit y
of interlocutory motions .

APPEAL from an order made by GRANT, Co. J. at Vancouver
on the 12th of March, 1913, dismissing the defendants' appli-
cation to strike out a portion of the plaint . Under an agree-
ment dated the 1st of April, 1912, the plaintiff agreed to d o
certain work for the defendants, with the tug Vigilant, at $85 0
a month . On the 2nd of August a dispute arose as to wha t
should be paid for certain extra work done with the tug tha t
was not stipulated in the agreement. The parties could not
agree, and as they separated the plaintiff intimated that h e
would not work under the agreement any longer unless hi s
claim for extras was acceded to . The defendants, considerin g
the contract at an end, hired other assistance . The plaintiff
brought action on the 1st of October for the amount payabl e
under the agreement for the month of August, pleading that h e
was ready and willing to continue working under the agree-
ment, but that the defendants refused to allow him to do so .
The judge held the defendants were justified in considering th e
plaintiff's refusal to do any more towing unless ¶is claim fo r
extras was acceded to as a termination of the contract, and dis-
missed the action . The plaintiff then brought this action for

COURT OF
APPEAL

1913

April 14 .

BAILEY

V.
GRANITE

QUARRIES

Statement
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COURT OF the amount payable under the same agreement for the month o fAPPEAL
September (less the earnings of the tug during that month), an d

1913
for certain other small items, and this action was brought on th e

April 14. ground that the contract had been declared terminated on th e
BAILEY 2nd of August by the judgment in the former action .

GRANITE

	

The defendants appealed, and the appeal was argued at Van-
QUARRIES couver on the 14th of April, 1913, before MACDONALD, C .J.A. ,

IRVING and GALLIIHER, M.A.

Bodwell, K.C., for appellants, contended that the question o f
the validity of the contract was res judicata : Halsbury's Laws
of England, Vol. 3, p . 332 (par. 465) ; Birch v . Birch (1902) ,
P. 130 . This is frivolous and vexatious litigation : Stephenson
v . Garnett (1898), 1 Q.B. 677 at p. 681 . The only difference
between the two actions is that the first is for the amount pay -
able under the agreement for the month of August and th e
second is for the amount payable under the same agreement fo r
the month of September .

Griffin, for respondent : The action is under the same agree-
ment as the former, but the issue may be different, and the evi-
dence may be different . There is an equitable, moral right t o
try for the amount payable under the contract for a different
month : Lea v. Thursby (1904), 90 L.T.N.S. 265 ; Reichel v .
Magrath (1889), 14 App. Cas. 665 ; Langmead v. Maple
(1865), 18 C .B.N.S. 255 ; Dailey Main Colliery Co . v. Mitchel l

Argument (1886), 11 App. Cas. 127. A County Court judge is limite d
to the power he has under the Act, and neither the Act nor th e
rules refer in any way to 'the striking out of pleadings. As
to the application of section 77 of the Act, see Robinson v.
Fawcett and Firth (1901), 84 L .T.N.S. 629. There is no
inherent jurisdiction in the County Court : Davey v. Bentincic
(1893), 1 Q.B. 185 ; Republic of Peru v. Peruvian Guano
Company (1887), 36 Ch. D. 489 ; Attorney-General of the
Duchy of Lancaster v . London and North Western Railway
Company (1892), 3 Ch. 274.

Bodwell, in reply.

MACDONALD, MACDONALD, C .J.A. : My learned brothers think that th e
C.J.A.

	

trial judge having exercised his discretion in the matter, it
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would be a dangerous practice to permit appeals in cases of COURT OF
APPEAL

this kind. I do not disagree with that. I even go further . I

	

—
think that the learned County Court judge had no power to

	

191 3

apply the Supreme Court rule, having regard to the fact that April 14.

the County Courts Act and rules deal with the subject of plead- BAILEY

ings. Powers to amend are given, but none to strike out . Had

	

V .GRANITE
the case been in the Supreme Court I should have had no doubt. QUARRIES

I should have felt that it was a proper case for the exercise of
the power. But I am not at all satisfied that the Legislature
ever intended County Courts to hear motions by way of what i s
tantamount to demurrer . County Courts were intended to pro- MACDONALD,

vide a simple and inexpensive forum where there should not be

	

C.J.A .

multiplicity of interlocutory proceedings .
The appeal will, therefore, have to be dismissed, with costs .

IRVING, J .A . : Assuming that the County Court judge ha s
jurisdiction to grant the application, I think that in exercising
that jurisdiction the judge must have very wide discretion. He
had to determine whether he would deal with the matter the n
or leave it to be dealt with at the trial . If, in exercising that
discretion, he dismissed the application, I think we should not
interfere with his decision .

In reference to the jurisdiction of County Court judges, my
view is that the intention of the Legislature was to make that IRVING, J .A .

practice as flexible as possible, so that he could deal with a
matter in any way he might think fit, and there should be n o
review of the question of jurisdiction on appeal .

Whether it is a good thing to have a statute authorizing one
County Court judge to make a ruling one way to-day, and
another County Court judge to make a different ruling the nex t
day, may be questioned, but apparently the idea is to make it ,
the machinery, as flexible as possible, so that the business of th e
Court can be dealt with as quickly as possible .

GALLIIIER, J .A. : I agree .
Appeal dismissed.

Solicitors for appellants : Bodwell, Lawson & Lane.

Solicitors for respondent : Martin Griffin & Co :

GALLIRER,
J.A.
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April 30 .

ARMISHA W
D.

B .C .
ELECTRIC
Rr. Co .

Statement

Argument

ARMISHAW ET AL . v. BRITISH COLUMBIA
ELECTRIC RAILWAY COMPANY, LIMITED .

Railways Passenger on street-ear—Alighting from car—Absence of con-
ductor from platform—Negligence—submission of questions to jury i n
such actions—Duty of trial judge as toDuty of counsel as to .

The plaintiff was riding as a passenger on one of the defendant Company' s
cars . Upon the conductor collecting her fare she asked him to let her
off at a certain place, to which he answered "all right . " He then wen t
into the motor vestibule in front and stayed there until after th e
accident . After turning a corner at plaintiff's destination the car
stopped, and as the plaintiff was about to alight it started up again ,
throwing her to the ground, and from the fall she sustained injuries .
At the time of the accident there were but three passengers in the car .
The jury gave a verdict for $1,000 for the plaintiff and $500 for he r
husband .

Held, on appeal, that there was evidence upon which the jury might reason -
ably come to the conclusion that the Company was negligent.

Observations as to the duty of trial judges, particularly in negligenc e
actions, to submit questions to be considered by the jury, and of counse l
not to interfere in the exercise of that duty .

APPEAL from the judgment of MonRrsow, J. and the verdict
of a jury in an action for damages, tried at Vancouver on th e
5th of February, 1913 . The facts appear in the headnote and
the reasons for judgment on appeal .

The appeal was argued at Vancouver on the 30th of April ,
1913, before MACDONALD, C.J.A ., IRVIti o, MARTIN and
GALLIHER, JJ.A .

L . G. McPhillips, K. C., for appellant (defendant) Com-
pany : The plaintiff made a statement before the action tha t
differed from the evidence at the trial . The jury answered
some questions, but on my putting other questions, the judge ,
owing to the objections of plaintiffs' counsel, would not submi t
them to the jury . Whether the conductor was or was no t
attending to his duty cannot be the proximate cause of th e
accident : Martin v . The Dublin United Tramways Co . (1909) ,
2 LR. 13.
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R. M. Macdonald, for respondents : The important point in COURT of
APPEAL

this case is whether the conductor carried out his duty to th e
passenger : McDougall v . Grand Trunk R .W. Co . (1912), 27

	

191 3

O.L.R. 369 at p. 377 ; Dynes v. B.C. Electric Ry . Co . (1910),
April 30 .

15 B. C. 429 .

	

ARMISHAW

[MARTIN, J .A. : I think, Mr . McPhillips, you sympathize

	

B .C .
with what my learned brother, Mr . Justice IRvIxo, has said ELECTRI C

RY . Co.
about the presumption of counsel trying to stop questions bein g
put to the jury. I am quite in accord with what he said, but a t
the same time, if the evidence is there, the verdict can be sus-
tained on the ground of the duty of the conductor . It is not
for us to reject it. ]

McPhillips : Possibly, having read the facts, it might have
given your lordship a different view of the case .

[MACDONALD, C.J.A . : The salient facts are before us ; we
have the facts before us—you cannot contradict it as it is a find-
ing of the jury—that she told the conductor she intended alight-
ing there . We also have the fact before us that after that, h e
went forward to the front vestibule and entered into conversation
with the motorman . We also have the fact that the car wen t
some very considerable distance with the conductor in that posi-
tion, apparently with his back to the woman, because he says h e
did not see her attempt to alight . We have also the fact of her
statement, which we are entitled to believe, that the car stopped

Argumen tfor a short time, too short for her to alight at the proper place.
While she was attempting to do that, the car started up again
and she was thrown off. The fair inference is that had th e
motorman had a signal from the conductor to stop and to start ,
as it was the conductor's duty to give, the accident would no t
have happened . ]

McPhillips : I admit that there is a finding against me as t o
the question of what his duty is. What does that finding
mean ? I say it does not mean all it is necessary for it to mea n
for your lordships to give the judgment my friend wants .
What were the facts in regard to that ? There were the letter s
and there was the story of the plaintiff at the trial ; she told
her story to the jury, and the solicitor who wrote the letter s
was counsel at the trial ; he did not go in the box . The
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stenographer who took his dictation, and wrote the letters, wa s
present at the trial ; she was not called to go into the box. The
jury did not have in mind which was the true story . They

April 30. wanted to give a verdict for the plaintiff, but knew they coul d
ARMISHAW not put it that the car had stopped and started too quickly ,

v.
C.

	

because, in order to do that, they had to find which was th e
ELECTRIC true story ; but they said : Here is a way ; that man was not in
RY . Co.

his proper position ; we can say that and give a verdict for th e
plaintiff.

[MACDONALD, C .J.A . : Assuming the first story of the plaintiff
is the true one, was not the conductor negligent in staying i n
the front of the car ? I do not know that we can say that ever y
person who steps on a car has a knowledge of the stopping place s
of that car. It stopped apparently at that corner, and was tha t
stopping at that corner at which she was to get out not an invi-
tation to her to alight ? The conductor was not there to inform
her the car was only stopping momentarily to turn the points ;
by reason of his not being there, or by reason of his neglecting
his duty to see that his passengers alighted safely, she went
down. ]

McPhillips : That would amount to this, that the conducto r
should be there to watch and see that no person did get off unti l
the car had completely stopped .

[IRVING, J .A. : Different persons, different requirements . If
Argument

I were standing there, or a young man, we would not requir e
the same amount of attention as an old lady hampered with a
bag. I think, following up what the Chief Justice has said ,
that it was open to the jury to say that the conductor was negli-
gent in not being at his post when he had been told by this lady
she wanted to alight at that point. He ought to have been
there to warn the old lady when she attempted to get out o n
the step . ]

McPhillips : I do not know of any law that says we have t o
remember, if there are a hundred persons in the car, where the y
all want to get off .

[IRVING, J . .1 . : Not law, but it is a question for the jury .
They might think a man could not remember if there were a
large number of persons in the car, but with only three persons in
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the car they might very easily think the Company was negligent, CAPPT A
Las the conductor was not there to tell her to keep her seat when

the car only slowed up to take the points .]

	

191 3

McPhillips : We say the car did not stop at all: Cars do April 30 .

not stop to enter points ; they slow down, but surely that was ARMISHA W

not an invitation for her to get off. It is quite clear that cars do

	

BC.
not stop to enter points .

	

ELECTRI C
RE. Co .

[MACDONALD, C.J.A. : It is not quite clear. I have seen
them myself stopping to turn points . ]

McPhillips : There were no points to turn ; they were simply
entering the points. If we had stopped to turn points it woul d
be an entirely	 	 Argument

[InVINa, J.A. : I have no doubt she thought they were goin g
to stop, and if your man had been there, attending to his duty ,
he would have prevented that accident. The jury have heard
the evidence, and, as reasonable men, came to the conclusion
that the Company was negligent . ]

MACDONALD, C.J.A. : I would dismiss the appeal .

	

MA

C .J . A

ONALD ,

IRVING, J.A . : I would dismiss the appeal. I would like to
state, in addition to what I have already said in the course o f
argument, this Court has laid it down it is the duty of the tria l
judges, in negligence cases particularly, to submit questions t o
be answered by the jury, where they (the judges) can properly
do so. That having been said by this Court, I think it is the
duty of counsel engaged in such a case to allow questions to be
put and answers to be made . Counsel ought not to interfere IRVING, J .A .

with the judge in the exercise of that duty by pointing out or
suggesting to the judge that the jury are not called upon t o
answer the questions . The privilege of not being cross-examine d
on their verdict is a privilege belonging to the jury, which privi-
lege is not to be seized upon by counsel for the plaintiff or counse l
for the defendant and employed as a device in order that th e
judge may be hampered in his charge .

MARTIN, J.A . : I concur.

	

MARTIN, J.A.

MACDONALD, C.J.A . : I concur with what Mr . Justice IRVING MACDONALD ,

has said about questions to the jury .

	

O.J .A.
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GALLIFIER, J.A . : I agree that the appeal should be dismissed .
It seems to me, under the particular circumstances of th e

case, having regard to the small number of persons in the car, th e
time that the conductor was absent for a particular reason (th e
reason being that he thought a bell had been rung calling him t o
the front of the car), there was negligence . His first question t o
the motorman was answered in the negative, and I think his dut y
was no longer there, and his proper place was at the rear ,
looking after his passengers, and the jury, under all the cir-
cumstances, could reasonably have come to the conclusion the y
did that the conductor was guilty of negligence .

McPhillips : I would ask your lordships to allow costs .
MACDONALD, C .J.A . : The costs must follow the event .
McPhillips : I thought there was a new statute which gave

your lordships discretion .
MACDONALD, C .J.A. : For good cause.

MACDONALD, C .J.A . : As far as I am concerned, I think the
jury were quite right in the conclusion they came to . It might
have been wise on the part of counsel, and as to yourself you di d
do it, to ask that the answers be made more explicit . But I
cannot say that what took place at the trial is good cause fo r
disallowing costs .

Appeal dismissed .

Solicitors for appellants : McPhillips & Wood.
Solicitors for respondents : MacNeill, Bird, Macdonald &

Bayfield.
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PARSONS v . FRANCIS . COURT O F
APPEAL

Practice—Discovery—Examination for—Conduct money—Rules 370f, 370g

	

191 3
and 370k .

April 17 .

It is essential, where the evidence on discovery is sought of a party resident
some distance from the registry in which the action is brought, that

	

ro
the proper conduct money should be tendered .

	

FRANCIS

APPEAL from an order made by CLEMENT, J. at Chambers
in Vancouver on the 11th of February, 1913, directing tha t
unless the defendant do attend for examination for discover y
on the 11th of March, 1913, his defence be struck out . The
order was made under marginal rule 370k on the ground that
the defendant had refused or neglected to attend for exam-
ination pursuant to appointment .

The appointment in question was served under rule 370g ,
which provides that in lieu of personal service, service of an
appointment upon his solicitor shall be sufficient upon the con- Statemen t

duct money being paid or tendered . At the time of service of
the appointment on the defendant's solicitors his residence wa s
in Victoria, and it appeared that the proper conduct money wa s
not paid or tendered.

The appeal was argued at Vancouver on the 17th of April ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A .

E. M. IV . Woods, for appellant (defendant) : Where the
party taking out an appointment under rule 370g knows tha t
the opposite party is out of the jurisdiction and cannot properl y
attend, it is not the proper course to invoke this rule . In any
event, the defendant, having his place of residence in the City of Argumen t

Victoria, was not tendered the proper conduct money. The
words "an appointment" in rule 370g 'mean an original
appointment as distinguished from a copy of an appointment
referred to in rule 370f : Foley v. Buchanan (1908), 1 8
Man. L.R. 296 ; Meyers v. Kendrick (1883), 9 Pr. 363 .

PARSONS
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PARSON S
v .

	

FRANCIS

	

MACDONALD, C .J.A. : We are all of opinion that the proper
conduct money was not paid or tendered . Of course, that bein g
so, the judgment must be set aside, and the defendant is entitle d
to have it set aside as of right .

That, of course, affects the question of costs, and it seems t o
me it is a case where, if we had jurisdiction to deal with th e
costs against the event, in view of what took place between the

MACDONALD,
C.J .A . solicitors, I should be disposed to give no costs, but it seems t o

me the costs must by statute follow the event . The rule as to
good cause has been restored, and we might hear Sir Charles on
that . I should be disposed, if we could do it, to refuse costs
under the circumstances, but I am only speaking for myself.

The judgment will be set aside and the appeal allowed, with
costs.

	

IRVING, J.A.

	

IRVING and MARTIN, JJ.A. agreed.

GALLIHER, J .A. : I agree, and have only one word to add, in
case I might be misunderstood—that in view of my question as
to the manner in which paragraph 8 is drawn, there did not

GALLIHER,

J.A. seem to me to be direct evidence as to residence ; but as that is
not materially contradicted, I have come to the conclusion tha t
the proper conduct money was not paid.

Appeal allowed .

Solicitors for appellant : Brydon-Jack & Woods.

Solicitors for respondent : Tupper, Kitto & Wightman.
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April 17 .

Sir C. H. Tupper, K .C., for respondent : The defendant is a
resident of Vancouver . But even in the event of his being a
resident of Victoria, it is within the discretion of the judge t o
make this order and direct that the proper conduct money be
paid : Emerson v. Irving (1895), 4 B .C. 56 .
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POS v. JOHNSON.

	

MORRISON, J .

1912
Master and servant—Contract—Severable—Breach of—Dismissal—Measur e

of damages . Dec . 18 .

COURT OF
The defendant employed the plaintiff under a written agreement in the APPEAL

following terms : "As a draughtsman and generally in survey wor k
for three months or until the drafting and survey work in connection

	

191 3

with a certain contract to survey certain Canadian Northern Pacific May 8 .
Railway Company's rights of way held by the employer, at $165 per
month, and thereafter to complete a term of three years from the

	

Po s

date of this agreement in the said employment at the rate of $125 per

	

v'
month ." Plaintiff worked under the $165 wage for nine and a half

JoxNSO N

months, when the defendant told him that the contract with th e
Canadian Northern Pacific Railway was completed and he (plaintiff )
would in future work under the $125 wage. The facts wer e
that, although the defendant had been paid in full for his work unde r
the contract, the drafting had not been completed . On the following
day the defendant asked the plaintiff to make certain changes in thi s
drafting, which plaintiff refused to do under the $125 wage . He was
dismissed.

Held, that there was a breach of contract and that the measure of damage s
be $165 per month from the date of plaintiff's discharge to the time o f
his new employment.

tried by him at Kamloops on the 11th of October, 1912 . The Statement

facts appear in the headnote and reasons for judgment .

I. D. Macintyre, for plaintiff .
Fulton, K.C., for defendant.

18th December, 1912 .

MoRRrsow, J . : This is a case involving a matter which, i n
my opinion, should have been left to the decision of experts i n
railway work. However, from the best consideration I can give
the evidence, I think the plaintiff was without cause discharged MORRISON, J.

by the defendant, who acted, I am bound to say, with too much
precipitation in his dealings with the plaintiff, a man most
competent and skilled in his line of work . I find there was
a breach of the rather vague contract between them. The

APPEAL from the judgment of MoRRrsov, J. in an action



160

	

BRITISH COLUMBIA REPORTS .

	

[VOL .

MORRISON, J . measure of damages to which I think the plaintiff entitled wil l
1912

	

be the amount he would have earned from the date of discharg e
Dec . 18 . to the time of his new employment, at the rate of $165 pe r

month. There will be costs on the County Court scale, with
COURT OF

APPEAL liberty to either party to apply before the final order is take n

1913

	

out.

May 3 .

	

The appeal was argued at Vancouver on the 7th and 8th o f
Pos

	

-lay, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and

JOHNSON GALLIHER, JJ.A .

S. S. Taylor, K.C., for appellant.
Davis, K .C., for respondent .

8th May, 1913 .

MACDONALD, C.J.A . : I would dismiss the appeal. I think
MACDONALD, the work the plaintiff was asked to do and refused to do at the

O.J .A .

	

time of his discharge was work in connection with the railway
contract mentioned in his agreement of hiring .

IRVING, J.A . : I agree. I only wish to say this : it was not
LIVING, J .A . simply a refusal to find the plan ; this was a pitched battle

between these two men for a principle.

MARTIN, J .A . MARTIN and GALLIHER, JJ.A. agreed.

Solicitor for appellant : F. J. Fulton.

Solicitor for respondent : G. W. Black .
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BEATTY ET AL. v. BAUER.

	

MURPHY, J .

191 3Contract—Building—Lease—Breach of—Rent fixed at percentage of valu e
of land and cost of building—Damages—Measure of—Reference to march 13 .

ascertain damages—Jurisdiction of a judge to review findings of
registrar.

	

COURT O F

Upon a reference ordered to assess the damages in an action for breach June 26 .
by the defendant of an agreement to erect and lease a hotel to th e
plaintiff for a term of years at a rental agreed upon :—

	

BEATT Y

Held (MACDONALD, C .J .A. dissentin

	

vg), reversing the finding of MURPHY, J
. BAUER

on an application to vary the registrar's report, that the plaintiff s
were entitled to the difference, if any, between the agreed rental an d
the value of the term, and the registrar improperly excluded, as to o
remote, the testimony of those who, as part of their business or calling ,
take part in the buying and selling of hotels or in the selection o f
sites for that purpose. This evidence should be received and considered .
It is for the registrar to say what weight should be given to it .

Per IRVING, J .A. : The general rule, where the parties to a contract hav e
not themselves fixed the amount of compensation, and the wrong com-
plained of is a breach of duty arising from an agreement, is that th e
measure of damages is the loss which ordinarily arises from simila r
breaches of similar contracts, but it is not the loss which, though i n
fact sustained, arose in consequence of the peculiar position of th e
person complaining, unless such peculiar position was known to the
other side .

Held, at the trial, that the Supreme Court has jurisdiction to review th e
findings of the registrar on a reference to ascertain the amount o f
damages in an action for breach of contract .

APPEAL from an order of MURPHY, J. at Vancouver on
the 13th of March, 1913, confirming the registrar's report as to
damages in an action for breach of contract .

The facts were that on the 6th of November, 1908, th e
defendant entered into a written agreement with the plaintiffs Statement

whereby he agreed to erect a hotel building on lots 1, 2 and 3, in
block 22, subdivision of district lot 541, in the City of Van-
scouver, which the plaintiffs, by the same instrument, agreed to
rent for a term of 15 years from the date of completion. The
rental was to be a clear 10 per cent . upon the value of the lan d
and upon the actual cost of the building to be erected, the value

APPEAL

11
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AiURPFIY, J. of the land being agreed upon as $100,000 for the first three
1913

	

years of the lease and $110,000 for the balance of the term,

March 13 . plus any increase in taxes that might be levied during the cur-
rency of the term, as compared with the taxes payable in 1908 .

COURT OF
APPEAL A memorandum of the same date was executed by the parties ,

June 26.
providing that if any alteration or substitution of plans an d
	 specifications then agreed upon was made, as contemplated, th e
BEATT Y

v

	

contract should not thereby be invalidated, but the plans an d
BAUER specifications finally agreed upon were to be taken to be th e

plans and specifications for the building, as referred to in th e
principal agreement .

The plans and specifications already prepared were signe d
by the parties . Subsequently new plans and specifications were
agreed upon, but were not signed by any of the parties, and on
the 17th of March, 1909, the defendant entered into a contract
with a construction company for the erection of the building in
accordance therewith, and about the same time the defendan t
notified the plaintiffs that the building would be ready fo r
occupancy on the 18th of September, 1909, from which date he
would expect rent to be paid. Plaintiffs thereupon ordered a
large quantity of furniture, etc ., for use in the hotel business .
The contracting company failed to carry out their contract, an d
on the 10th of July, 1909, abandoned the work . Some negotia-

Statement tions took place between the parties looking to a new agreement ,
involving an alteration of the plans, but they proved abortive ,
and the defendant finally abandoned the idea of constructing a
hotel building at all . The plaintiffs brought action for dam -
ages. The trial judge held in favour of the plaintiffs an d
directed a reference to the registrar at Vancouver to ascertai n
the amount of damages to which the plaintiffs were entitled .
The registrar found that $6,675 .85 should be allowed as the
amount expended in furnishings for the proposed hotel, but
allowed nothing for general damages, following Marvin v .

Graver (1885), 8 Ont. 39 .

The plaintiffs moved to vary the report on the ground that th e
registrar had erred in refusing to find and award general '

dam ages .
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Davis, K .C., for plaintiffs .
Burns, for defendant .

MURPHY, J.

191 3

	

MuRrz3Y, J . : In my opinion I have jurisdiction to review	 March 13 .

the findings of the registrar herein . The Supreme Court being COURT O F
APPEA La Court of first instance of plenary jurisdiction, any Act i n

force necessary to confer power to deal with a question may, I June 26 .

think, be invoked for that purpose . Therefore, if it is neces- BEATTY

	

sary to hold that this reference was under section 16 of the

	

v.

13th March, 1913 .

BAUER
Arbitration Act to give me jurisdiction, I am prepared to d o
so. If so, marginal rule 478 or marginal rule 479 allows th e
Court to vary or remit the report for further consideration. In
addition, I think there is inherent jurisdiction, at any rate, t o
vary such report, as the registrar is an officer of the Court :
Hill v. Hambly (1906), 12 B.C. 253. Nor do I think that such
jurisdiction is ousted by any particular wording of the judg-
ment as drawn up and entered, whether it exists under either of
the aforesaid rules or as one of the inherent powers of the
Court. I am, however, of the opinion that the registrar acted
on a correct view of the law. In Kenny v. Collier (1888), 8
S.E. 58, the measure of damages for not admitting a tenan t
into possession at the beginning of the term is stated to be th e
excess in the value of the term over the amount stipulated a s
rent. Again, in Alexander v. Bishop (1882), 13 N .W. 714, i t
is stated to be the market rental value, less the rent agreed to MURPHY . J :

be paid. These are, of course, American decisions, but the
same standard appears to have been adopted by the Appea l
Court of Ontario in Marrin v . Graver (1885), 8 Out . 39, where
Armour, J. at p. 46 states :

"I would have allowed evidence that the plaintiff had agreed to assign o r
sub-let the premises at an advance over what he was to pay for them, or
that they were worth more than what he was to pay for them ; but no suc h
evidence could be given . "

Here, according to statements made to me in argument, th e
only evidence given was as to estimated profits in the busines s
proposed to be carried on by the plaintiffs in the demised prem-
ises, and the increased selling value of the building site .

Mr . Davis admitted, as I understood him, that loss of esti-
mated profit could not be the measure of damages, but con-
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MURPHY, J . tended that evidence thereof could be given to shew value of th e
1913

	

demise to plaintiffs over and above rent reserved . But that is
March 13 . just what Marrin v. Graver, supra, as I read that case, decides

cannot be done, as being evidence of a speculative kind which,
COURT O F

APPEAL because of its uncertainty, was inadmissible : see judgment of

June 2s .
O'Connor, J . at p . 50. And if such evidence is to be rejected,
	 I do not see how evidence as to increase in site value can b e

BEATTY received. IIow can it be said that such a fact may reasonably
BAUER be supposed to have been in contemplation of both parties a t

the time they made the contract as enhancing the damages in
case of breach, as required by the second branch of the rule i n
Hadley v . Baxendale (1854), 9 Ex. 341? As put by Mayne on
Damages, 8th Ed ., 72, the question is not what profit the plaintiff
might have made, but what profit he professed to be purchasing .
Not what damage he actually suffered, but what the other con-
templated and undertook to pay for . The fact that the amount
of rental is in part fixed by an assumed site value at first blush
seems to lend some force to plaintiffs' contention for the admis-
sion of this evidence . But the argument is based on the assump-
tion that site value is a constant indication of rental value ,
whilst it is notoriously nothing of the kind. In times of rea l
estate inflation, site values, as indicated by prices paid, ar e
far and away above rental value in the sense of securing an y

MURPHY, J .
adequate return on capital invested . Just as profits of a busi-
ness depend on a number of indeterminate factors, such a s
business ability, competition, dull or prosperous conditions o f
trade, so site values may depend on considerations of unearne d
increment, rumours as to development of adjacent property ,
and other factors equally uncertain . However that may be ,
such enhancement, assuming it can be transmuted into increased
rental value, cannot, I think, considering the facts of this case ,
be held to be what the defendant contemplated and undertook
to pay for in case of breach on his part . The rental, depending
as it does in part on a per centum return on the site value, whic h
site value is fixed by a sliding scale by the lease, exhausts, in my
opinion, what can be reasonably said to have been in the con-
templation of defendant under this head as damages when h e
undertook to pay in case of breach . If he had any idea of a
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further enhancement of site value over that provided for in the MURPHY, T.

lease, the document indicates he would have stipulated for a

	

191 3

correspondingly increased rental . If, then, the matter, at the March 13.

time of his making the contract, was only present to his mind
COURT OF

sub modo, it is, I think, impossible to adduce the tendered evi- APPEAL

dence, because of the requirements of the rule in Hadley v . June 26.
Baxendale, supra . I therefore consider the registrar 's report
to be correct .

	

BEATT Y
ro.

BAUER

The appeal was argued at Vancouver on the 6th and 7th o f
May, 1913, before MACDONALD, C.J.A ., IRVING, MARTIN and
GALLIHER, JJ.A.

Davis, K.C., for appellants (plaintiffs) : This action is for
breach of contract and the question is whether we are entitle d
to more than the actual disbursements paid on the strength of
the contract . This is a fifteen-year lease and we claim the
value of the lease, and the registrar should take this into
account . The registrar is in precisely the same position as a
board of arbitrators . The profits of the hotel are not the actua l
damages, but we claim it is material upon which he can bas e
his decision as to the value of the lease. You must get at the
true value of the hotel . We are entitled to the differenc e
between the rent we agreed to pay and what a board of arbitra-
tors would say the fair rental value is at the present time. We Argument

could sue at the end of the fifteen years, but suing now, the
assessors must assess reasonably. In Marrin v . Graver (1885) ,
8 Ont. 39, it was held that the profits are not the test, but th e
difference in the rental value . The whole question is : What
is the difference between the price you pay and the value? I t
is not a case of ulterior values at all .

[MACDONALD, C.J.A . : The parties agreed on the renta l
value when the agreement was signed, and that is the best evi-
dence of its fair value. What has increased it since? ]

The property value has increased since then and that woul d
increase the rental value . There is no accurate test, but all th e
various points must be taken into consideration in coming to a
conclusion.
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MURPHY, J . Bodwell, .K.C., and Burns, for respondent (defendant) : The

1913

	

plaintiffs must prove their damages . Damages for breach o f

March 13 . contract cannot be measured by the loss of expected profits where
'the latter are uncertain and speculative and depend on so man y

v.

	

v . Baxendale (1854), 9 Ex. 341, is that damages for breach o f
BAUER contract are such as may reasonably be supposed to have bee n

in the contemplation of both parties at the time they made th e
contract. The probable profits of a business of this kind i s

Argument not a fair basis of estimating damages .
Davis, in reply : It does not follow that because it is diffi-

cult to come to an accurate conclusion as to the amount of
damages, we cannot get any redress .

Cur . adv. vull .

26th June, 1913 .

MACDONALD, C .J.A . : This is an appeal from Munpny, J.
confirming and adopting the report of the registrar at Vancouver,
made on a reference to him to assess the plaintiffs' damages for
breach by the defendant of an agreement to erect a hotel and
lease it to the plaintiffs for a term of years .

The registrar assessed damages in respect of furnishings ,
crockery, glassware and silverware purchased by the plaintiff s
in anticipation of their said tenancy, and with respect to thi s
there is no complaint other than that he did not allow interes t

MACPONALD, to the plaintiffs for the moneys so spent . He does not state
C .J .A .

why he did not allow interest ; he allowed the full cost of thes e
articles, together with freight charges, insurance, etc ., and pro-
vided that on payment of their value by the defendant the y
should be handed over to him, being of no use to the plaintiffs .
I should have thought he might have allowed interest as well .
It does not, however, appear that the question was raised i n
the Court below. The notice of motion does not specificall y
raise it, nor does the judge refer to it in his reasons ; neither
does the notice of appeal to this Court raise the question specific-
ally, although it was referred to on the argument, though not

COURT O F
APPEAL contingencies that their loss cannot be traced to the breac h

with any degree of certainty : Allis v . McLean (1882), 12 N.W.
June 26 .

-640 ; Marrin v . Graver (1885), 8 Ont . 39 . The rule in Hadley
BEATTY
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strongly pressed . In these circumstances I do not feel disposed MURPHY, J .

to review the registrar 's finding on this point .

	

1913

The substantial question in this appeal turns on the plaintiffs' March 13 .

method of proving damages for the loss of their lease . It is
COURT OE

conceded that they would be entitled to the difference (if any) APPEAL

between the agreed rental and the value of the term . The June 26 .

plaintiffs attempted to prove this difference in their favour by
BEATTY

evidence of what the hotel, had it been erected and given over

	

v,

to the plaintiffs as agreed, should have brought in ; in other BAUE R

words, the profits that the plaintiffs might be expected to mak e
from conducting the hotel business . Against this mode of proof ,
11Tarrin v. Graver (1885), 8 Ont. 39, was relied upon by th e
defendant . The authority of that case was not denied, but i t
was sought to distinguish it from the present one. There, the
plaintiff was simply seeking damages for loss of profits, and did
not found his case on the difference between the value of th e
term which it was agreed he should have and the agreed rental .
But it seems to me that in both cases the objection to evidenc e
of this character, relied on by the plaintiffs in this case, is th e
same, that is to say, it is too speculative to be safely acted upon .

The plaintiffs make out a very formidable case on paper .
They have had prepared two statements lettered B . and C., B.
shewing the profits that could be made by conducting the hotel ,

and C. shewing alternatively the profits which could be made MACDONALD,

from the rentals of the rooms, stores, and other appurtenances .

	

C.J.A.

Witnesses were called to verify these figures. It was urged tha t
this is evidence from which a Court could estimate the value o f
the term, but it seems to me that such evidence is too specula-
tive and uncertain, and fails to take into consideration the many

contingencies which may happen and which may affect the

calculations. The best evidence of the value of the term would
be the evidence of persons who had had experience either in th e
renting of hotel premises or in conducting a hotel business . In
other words, what would a practical hotel man desiring a hote l

of the character of the one in question, and in the situatio n
selected for this hotel, be prepared to pay for the term in ques-
tion? Or what would he say was the true value of such a ter m
to persons desiring to conduct the business ?
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MURPHY, J. Mr. Davis contended that witnesses of this class could ver y
1913 properly be asked upon what they based their opinions, and

March 13 . could very properly give evidence of the profits which might b e
expected to be derived from the rooms, the meals, the bar, an d

COURT
all other appurtenances, as has been done in the statement s

June 2s . above referred to . It is, in my opinion, not necessary to inquir e
	 into the soundness of that contention, because the plaintiffs have
BEATTY offered no evidence of the character to which I have referred .v .
BAUEx At the close of the argument I was impressed with wha t

counsel had said respecting the evidence of one Woods, a hotel
man, who appeard to have made statements as to what the lease ,
in his opinion, was worth, or what he would be prepared, wer e
he free to do so, to pay for such a term as the one in question. I
then thought that the case ought to go back to the registrar fo r
reconsideration. We reserved it, however, so that it might go
to the registrar with definite instructions as to the character o f
evidence to which he ought to give consideration . Since then
I have taken the trouble to read the evidence of Woods very
carefully, and also that of the plaintiffs' other witnesses bearin g
upon the point now under consideration . I now think that the
evidence of Woods falls very far short of what I then conceive d
it to be, and that the evidence of the other witnesses does not
go beyond the proof of what they considered might be made i n

MACDONALD, the way of profits . Woods was taken by counsel over the differ -
C .J .A .

ent items set forth in statement B ., which is headed "Statement
of Approximate Profits of One Year's Working." He agree s
that the figures set down there are reasonable . He is then taken
over statement C ., which purports to be a "Statement of th e
Approximate Profits to be Derived from Letting Rooms, Store s
and Floor Space in the Stanley Hotel Building," being th e
building which it was proposed to build and lease to th e
plaintiffs . That statement shews an estimated profit on one
year's business of $12,499 .50. Woods was then asked :

"Taking these figures altogether, Mr . Woods, you say they were reason -
able? Yes, they are reasonable ; just something that I would take myself ;
I would like to have the chance to take it .

"You would like to take a proposition like that upon that basis? Yes. "

Then, on cross-examination, he was asked :
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. . . Your idea is simply that those figures that Mr . Armour has MU$PHY, J _

been mentioning to you appear to be reasonable to you? Yes .

	

—"
"As long as they were not attached to any conditions which would detract

	

191 3

from their value? Oh, of course those things are—in looking at those March 13 .
things, of course the lease, and things of that kind would depend on whether

you are free to sub-lease."

	

COURT OF
APPEAL

Then, on re-direct examination, he was asked :
"You said something about being free to lease in answer to my learned June 26 .

friend when he was asking you about these figures . He was asking you

whether you know anything about the conditions? I do not know anything
BEATT Y

about them .

	

BAUER
"In arriving at the rental which you would be prepared to pay for that

kind, on those terms, how would you figure it? Well, I would go through

the whole building, all the space that they have, and see what I could

utilize, see the layout of the building, the location, and everything of that

kind .
"And you say from what you saw of this, you would have been perfectly

satisfied to take up that venture? Yes, I would take it up at any time.

"Mr. Burns : If you were free? A. Oh, of course I do not know anything
about being free, but I would want to have everything satisfactory. "

It is clear to me from this that the witness did not intend to
say that he would with his then knowledge, and without more ,
pay $12,499.50 a year more for the lease than the agreed rental.
The language is ambiguous, but it is not too much to infer that
the witness did not mean that he would conduct such a busines s
without profit . What he must have meant was that he woul d
have been "perfectly satisfied to take up that venture" on th e
terms of the lease. If that is the true inference, then, in his MACDONALD,

opinion, the lease was worth just what the plaintiffs agreed to

	

C .J .A .

pay, and they suffered no damage by reason of the breach .
More than this, I would point out that the witness was referrin g
to profits to be made "from letting rooms, stores and floor space, "
whereas the lease required the plaintiffs to conduct the premise s
as a first-class hotel, and there is a covenant not to assign o r

sub-let without leave. I refer to this only incidentally, as it
does not affect the principle involved. It does, however, she w
that, as far as this witness is concerned, he has not advanced
the plaintiffs ' case beyond an opinion of what profits might

have been made, as set out in statement B .
It was further contended that the registrar should have con-

cluded from proof of the increased market price of the land
that the value of the term had become enhanced . The fact

v.
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MuRFRY, . that the rent was fixed with reference to the then value of th e
1913

	

land, and the estimated cost of the building does not, in my
March 13 . opinion, affect the case . No inference can be drawn from thi s

fact that an advance in the selling price of land, perhaps entirely
COURT, O F

APPEAL speculative, would benefit the term . No doubt it was open t o

June 26. the plaintiffs to prove that the conditions which brought about
	 the increased value of the land beneficially affected the term, .

BEATTY but in the absence of such proof the registrar could not infer it .v.
BAUER At the close of the argument, when we thought the case ough t

to be remitted, we stated that it would have to be considered by
the registrar on the evidence already in, but after reading the
material parts of that evidence, and having come to the con-
clusion that the registrar could make no other report on tha t

MACDONALD ,.J .

	

evidence than he has made, I think I should not adhere to th eC .J .A .

view I held at the close of the argument, but should now dea l
with the case in the new light which I have derived from readin g
the whole of the evidence.

I think, therefore, the appeal should be dismissed, with costs .

IRVING, J .A. : The registrar, in applying the rule that th e
damage must not be too remote, shut out what under the cir-
cumstances of this case was almost the only guide by which the
damages could be ascertained.

The main general rule where the parties to a contract hav e
not themselves fixed the amount of compensation, and the wron g
complained of is a breach of duty arising from an agreement ,
the measure of damages is the loss which ordinarily arises from

IRVING, J .A . similar breaches of similar contracts, but it is not the loss which ,
though in fact sustained, arose in consequence of the peculia r
position of the person complaining (unless, of course, such
peculiar position was known to the other side) .

The defendants seek to invoke the benefit of the rule which
in ordinary circumstances applies, but the injustice to the
plaintiff would be this, that although there are, no doubt, to be
found similar contracts and similar breaches, yet, where in th e
world of reported cases can you find similar conditions ? In a
new country we are constantly having new conditions presente d
to us . In many cases the difficulty of assessing damages has
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been discussed in our own Courts : Bird v. Vieth & Borland (not MURPHY } J .

reported), a case where a packer bought a train of pack mules

	

191 3
at 150 Mile House, to be delivered to him at some place on the March 13 .

Grand Trunk Pacific in time for the season's packing. In
Wilson v. Northampton and Banbury Junction Railway Co . °APPEAL

(1874), 9 Chy . App. 279, the defendants had agreed to build a June 26 .
station on the plaintiff's lands, or rather on land which he had 	 a	 ___	

sold to them. Bacon, V.C. refused specific performance, but BRATT Y

directed an inquiry as to damages because the agreement was BAuE R

too vague to enforce, and yet it could be dealt with by allow i
an inquiry as to damages . In the present case that decision

seems to me to be instructive. Lord Selborne, who sat with th e
Lord Justices, at pp . 285-6, said :

"In the ease of damages, as it appears to me, the plaintiff will b e

entitled to such presumptions as, according to the rules of law, are mad e

in Courts both of law and equity against persons who are wrongdoers

in the sense of refusing to perform, and not performing, their agreements .
We know it to be an established maxim, that in assessing damages ever y
reasonable presumption may be made as to the benefit which the othe r

parties might have obtained by the bona-fide performance of the agreement.

On the same principle, no doubt, in the celebrated case of the diamond
which had disappeared from its setting and was not forthcoming, a grea t
judge directed the jury to presume that the cavity had contained the mos t
valuable stone which could possibly have been put there . I do not say

that that analogy is to be followed here to the letter ; the principle is to

be reasonably applied according to the circumstances of each case . So
applying it to the circumstances of the present ease, it appears to me tha t
a jury might with perfect propriety take into account the probable benefitIRVING, J .A .

which the plaintiff's estate might have derived from the existence of a
stopping place on the line to which traffic might have been attracted, o r

which might have been convenient to the persons resident upon that estate .
They might take into account the reasonable probability, that if the com-
pany had bona fide performed the agreement, they would have made the
station in a reasonable manner as regards the mode of construction an d

the extent of accommodation ; and they might also take into account th e
reasonable probability, that if the company had made the station, they
would, in their own interest, have thought it worth while to make a reason -
able use of it . All these are elements, no doubt, more or less of an indefinit e
character, but proper for the consideration of a jury on the question o f
damages, and proper for the consideration of this Court when it discharge s

the functions of a jury. "

In Pletcher v . Tayleur (1855), 25 L.J., C.P. 65, the Cour t
suggested that a rule of law, or of practice amounting to law ,
might conveniently be framed to meet all cases of breach of
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MURPHY, s. contract, rather than that the matter should be left at large.
1913

	

From the report of that case, it seems the jury have a very fre e
March 13 . hand in dealing with a question of damages .

In O'Hanlan v. Great Western Railway Company (1865), 34
COURT

APPEAL L.J., Q .B. 154, the question was what was the value of some
floods which the defendants had contracted to deliver at Neath ?

June 26. b
	 The only evidence offered was that of the plaintiff, who sai d

BEAVTTY he could not buy the goods at Neath for £25, but there was no
BAUER market at all for such goods at Neath . In such a case, the jury

would have to determine the real value at the time and place ,
taking into consideration those circumstances which would i n
any ordinary case be determined by the higgling of the market .

It is quite a common thing for juries to be asked to assess
damages where there is no fixed rule, and few ascertained fact s
to guide them : see the speech of Lord Loreburn in Clippens
Oil Company, Limited v. Edinburgh and District Wate r
Trustees (1907), A.C. 291 at p . 300.

In Foster v. Wheeler (1888), 38 Ch. D. 130, the defendant
very imprudently agreed to accept a lease for a given period ,
the lease to be on such terms as Dr . Ord (a third party) should

IRVING, J .A. approve. Kekewich, J . (1887), 36 Ch. D. 695, directed a
reference, and in the Court of Appeal it was pointed out tha t
if the defendant's refusal was wanton, damages might be very
substantial .

I do not feel that I can formulate any rule for the registrar' s
guidance, but I think that he would, in view of the fact that an
estimate of damages cannot be definitely fixed by any witness ,
not be justified in excluding the evidence of those who would ,
as part of their business or calling, take part in the buying and
selling of hotels, or in the selection of a site for that purpose .
I do not wish to say more than this	 this class of evidence
should be received and considered . It is entirely for him t o
say what weight he'will give to it .

I do not think that there should be any fresh evidence .

MARTIN, J.A. : The declaration to the registrar should b e
MARTIN' 'that he is to consider the evidence before him that went to she w

that, as Armour, J . put it in Marrin v. Graver (1885), 8 Ont.
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MURPHY, J .

1913

March 13 .

COURT O F
APPEAL

June 26 .

BEATT Y
V.

BAUER

39 at p. 46, "the premises were worth more than what the lesse e
was to pay ." Wood's testimony, for instance, contains evidence
of this class, not as a claim for profits, but as shewing increase d
value, based upon and illustrated by a detailed statement o f
revenue and expenses by an expert witness in that line o f
business.

GALLUIER, J .A. : I adhere to the opinion expressed at the
hearing, that this matter should go back to the registrar fo r
further consideration as to damages . In cases of this kind i t
is difficult, if not impossible, to produce evidence such that a
jury can fix the amount of damages accurately, but where ther e
is admissible evidence adduced, as here, where a jury can sa y
that the plaintiffs have suffered damage, although they canno t
say as to what exact extent, they may, on consideration of th e
whole evidence, arrive at an amount which, in their judgment ,
is fair and reasonable. I refer particularly to the evidence o f
Woods . Woods is a hotelman of 13 years' experience in Van-
couver, and the proprietor of two hotels, and his evidence, i f
admissible, is entitled to weight . If this evidence was ten-
dered for the purpose of shewing anticipated profits, under th e
authorities it would not be admissible . It might in one sens e
be regarded as such evidence . It is in another sense, and, in my
opinion, the proper sense, adduced for the purpose of shewing

GALLIHER .
the value of the term at present as compared with the rental

	

J .A .

the plaintiffs were to pay. Viewed in this light it transgresse s
none of the principles in Hadley v. Baxen,dale (1854), 9 Ex.
341. Woods was produced for examination, and schedule "C"
was shewn to him. Schedule "C" set out in detail rental values
of certain rooms to be used in connection with running such a
hotel as was proposed here, and as I view it, must be taken t o
refer to what would be a fair rental value at the time as betwee n
the landlord and a tenant who was contemplating leasing th e
premises to be run as a hotel . Woods went over this item by
item, commenting upon the fairness of the values, and finall y
says :

"In arriving at the rental which you would be prepared to pay for tha t
kind, on those terms, how would you figure on it? Well, I would go throug h
the whole building, all the space that they have, and see what I could
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MURPHY, J . utilize, see the lay out of the building, the location, and everything of tha t
kind .

1913

	

"And you say from what you saw of this, you would have been perfectly
March 13 . satisfied to take up that venture? Yes, I would take it up any time . "

And again :

able? Yes, they are reasonable ; just something that I would take myself ;
June 26 . I would like to have the chance to take it . "

And further, he deals with the location, and its desirability
BEATT Y

v .

	

as a hotel site.
BAUER There is no question in my mind that he is dealing not wit h

the rental the plaintiffs were to pay, but the rental based o n
schedule "C." This is evidence which I think is admissible ,
and is not of the class to which exception was taken in Marrin
v . Graver (1885), 8 Ont. 39. In fact, it comes within the
class of evidence which Armour, J ., at p. 46, says he would

"Evidence that the plaintiff had agreed to assign or sub-let the premises
at an advance over what he was to pay for them, or that they were wort h
more than what he was to pay for them . "

I think, therefore, this is evidence upon which a jury migh t
fix compensation under the principle hereinbefore enunciated b y
me, and that the registrar should have considered it in tha t
respect .

Solicitors for appellants : Davis, Marshall, Macneill & Pugh.
Solicitors for respondent : Burns & Walkem.

COURT OF "Taking these figures altogether, Mr . Woods, you say they are reason-APPEA L

GALLIHER,
J .A .

	

have allowed, viz. :
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BERRY v. BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED .

Negligence—Cars approaching cross-streets—Collision with motor-ear—

Excessive speed—Contributory negligence.
COURT OF

The plaintiff, going north in his motor-ear on Seymour street in Vancouver, APPEAL
when approaching Robson street, on which there is a double trac k

street-car line, heard the noise of a street-car and slowed down to

	

191 3

about four miles an hour. On reaching the north side of Robson street April 23 .

he looked to the right and saw a car coming on the near track . This
car was coming at a moderate speed and there appeared no difficulty

	

BERR Y

in crossing in front . He continued on and when the front of his motor-

	

B.C .
car was within about a foot of the near track he looked to the left ELECTRIC

and saw a car approaching at about 20 miles an hour on the far RY. Co .

track . He put on all possible speed, at the same time veering to the
right in an attempt to cross in front, but was caught on the fende r
and carried about 40 feet, the motor-car being considerably damaged.
The motorman on the street car did not reverse or put on brakes until
within a few feet of Seymour street . The trial judge held in favour
of the plaintiff and assessed the damages at $300 .

Held, on appeal, per MACDONALD, C .J .A ., and GALLITIER, J .A ., that th e
defendants running their car at an unlawful rate of speed when th e
accident happened, were guilty of negligence, and the plaintiff was not
guilty of contributory negligence .

Per IRVING and MARTIN, JJ .A . : That the defendants were guilty of negli-
gence, but the plaintiff was guilty of contributory negligence .

The Court being evenly divided, the appeal was dismissed .

A PPEAL from the judgment of McINNEs, Co. J. in an actio n
tried at Vancouver on the 15th of November, 1912 .

Reid, K.C., for plaintiff .
L. G. McPhillips, K .C., and H. S. Wood, for defendants.

MCINNES, Co. J. : I will find as facts in this case, having
heard the evidence, that the accident was due to the negligenc e
of the defendants ' employees, and also that the plaintiff, in vie w
of all the circumstances, did nothing different from what woul d
have been done, and should have been done, by an ordinaril y
careful man . The plaintiff is, therefore, entitled to judgment
in the 'natter, and I will assess the damages at $300 .

Judgment will be for $300 and costs.

MCINNES ,
co. J .

191 2

Nov. 15 .

Statement

MCINNES ,
CO. J .
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L . G. McPhillips, K .C., and G. B. Duncan, for appellants
APPEAL (defendants) : The plaintiff was going north on Seymour street,

1913

	

and as he neared Robson street-cars were coming both ways .
April 23 . He saw the car going west first, but did not see the car going

east until nearly on the near track, when he was moving slowly .
BERRY

v.

	

He was guilty of contributory negligence, first, by takingg reason-
B .C .

	

able care he would have seen the eastbound car before gettin g
ELECTRIC
Rv . Co . so far on Robson street ; secondly, even when he saw it, con-

sidering his speed, he had ample room in which to stop, an d
should not have attempted to cross in front .

Reid, K.C., for respondent (plaintiff), on the question o f
contributory negligence, cited Davies v . Mann (1842), 10 M .

Argument & W. 546, 12 L.J., Ex. 10 ; The Toronto Railway Company v .

Gosnell (1895), 24 S.C.R. 582. On the position of the Cour t
of Appeal on a review of the facts found by the trial judge i n
the Court below, see Colonial Securities Trust Co. v. Massey

(1895), 65 L.J., Q.B. 100.

17 6

MCINNES ,
CO. J .

191 2

Nov . 15 .
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The appeal was argued at Vancouver on the 23rd of April ,
1913, before MACDONALD, C.J.A., IRVING, MARTIN and
GALLIIIER, M.A.

MACDONALD, C.J.A . : I would dismiss the appeal. The
plaintiff was approaching Robson street, on which the acciden t
occurred, along Seymour street going north . He heard the noise
of the car as he approached the street . Looking, he saw the
tram-car on the right-hand side of him, that is to say, the car that
is said to have stopped at the corner, now proceeding in a
westerly direction . His own motor-car, he said, was slowed down
before he reached the railway tracks, but just about the time h e

MACDONALO, reached the track he noticed another tram-car coming alon g
c .J.A . Robson street in an easterly direction at a high rate of speed ;

whether he realized at that time that it was running at a hig h
rate of speed or not, the evidence does not shew conclusively ,
but he afterwards ascertained that the car was running at about
20 miles an hour. The evidence is not clear whether the car
at the right hand stopped or not . He was, therefore, in thi s
position, that when he reached the tracks he was in danger, or



XVIII.] BRITISH COLUMBIA REPORTS .

	

177

might reasonably suppose that he was in danger, from the west- MCINNES ,
Co . J .bound car. He was also in danger from the eastbound car ; and

having to choose on the spur of the moment, he thought he

	

191 2

could get across ahead of the eastbound car . The evidence is O°' 15 '
that the driver of that car was going at a rate of 20 miles an COURT OF

hour, and did not, although he saw the plaintiff, slacken down APPEAL

his car at all, but came on at the unlawful rate of speed, striking

	

191 3

the plaintiff's motor-car, carrying it some 40 feet .

	

April 23 .

It is quite clear that the defendants were guilty of negligence ;
BERRYthey were running their car at an unlawful rate of speed when

	

v.

the accident occurred, and I am not satisfied that the learned

	

R C
ELECTRIC

judge was wrong in coming to the conclusion he did that the Ry. Co .

whole fault lay with the defendants, and that the plaintiff was
not guilty-of contributory negligence .

IRVINGF, J .A. : I would allow the appeal . The defendants
were guilty of negligence in driving at an excessive rate o f
speed. The plaintiff was also guilty of negligence . Before
he got as far as the southerly crossing of Robson street he shoul d
have ascertained whether he could cross the far tracks, that ther e
would be no danger of his colliding with the eastbound car . If
he was going as slow as he says he was he could have, and should IRVING, J .A .

have stopped when he saw the pace at which the eastbound car
was going. There was no reason for his being afraid of the
westward-bound car which Maclean was driving . In the first
place he, Maclean, was not going fast ; in the next place he, th e
plaintiff, had a right to presume that Maclean would do th e
proper thing and stop before any collision with him could take
place.

MARTIN, J.A. : I agree that while there was negligence on
the part of the defendant, yet there was contributory negligenc e
on the part of the plaintiff, though an error of judgment ma y
be excused when in the "agony of collision," yet the plaintiff MARTIN, J .A.

was not placed in that position by the sole act of the defendan t
Company, but by his own act, and therefore is not entitled t o
rely on that excuse. The appeal should be allowed .

GALLIHER,
GALLIHER, J .A . : I think the appeal should be dismissed. I

	

J .A.

12
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MCINNES, was, for a time, through misapprehension of the evidence ,
co . J .

strongly of opinion that the appeal should be allowed, that is t o
1912 say, that the defendant should have seen the eastbound car when

Nov. 15 . he was about even with the south boundary of Robson street ,

COURT OF and after he slowed down, or started to slow down. If he
APPEAL afterwards went on and placed himself in a dangerous position ,

1913

	

certainly his act would have been his own wrong. But on

April 23 . reading the evidence, it appears that he first saw the car tha t
struck him when within five or six feet of the line of the track ;

BERRY
v.

	

it was not negligence on his part, so far as the westbound car wa s

E
B.

SIC
concerned, to have attempted to cross the road, so that unles s

RY. Co . you can put it on the ground that it was contributory negli-
gence on his part not to have seen the other car practically a t
the same time, it seems to me you cannot fasten contributor y
negligence on him. That being the case, he finds himself in
this position : the car behind him, I think, had started up
slowly, the westbound car—just moving at the time of the
impact with the eastbound car . He finds himself within six feet
of the rails where he sees the eastbound car, with what he migh t
have presumed the other car starting on, and in fact the evidenc e
is, if I remember it rightly, that it had started on very slowl y
about the time the impact came. Then, I think, he finds himself
in the position where it is a matter of judgment, exercising

GALLIHER, judgment as to what is best to do . If he had attempted to
J .A. turn at that point it might have been that the westbound ca r

would have struck him. He takes what he thinks under the cir-
cumstances is a safe, or the best way out . Now, if he makes a
mistake when trying to choose the best way in an emergency o f
that kind, and if it turns out not to be the right thing, it doe s
not bring him within the principle where you say he is guilty
of contributory negligence, but his status is that of a man who ,
in case of emergency, acts possibly wrong, but does what h e
thinks at the moment is right .

The distinction I draw between what Mr. McPhillips say s
and this is : if he had been at a safe point and saw and knew
this car was coming, and then moved on in this position, I
would agree that it would have been his own wrong, and coul d
be classed as contributory negligence. But I think the evidence
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does not bear that out, so that, unless the very fact that he did MCINNES ,
Co . J .

not see the car on the left hand can be said to be contributory _
negligence on his part, I do not see anything else that brings it

	

191 2

home to him. For these reasons, I think the appeal should be Nov . 15 .

dismissed.

	

COURT OF
APPEAL

Appeal dismissed .

	

191 3

Solicitors for appellants : McPhillips & Wood .

	

April 23 .

Solicitors for respondent : Bowser, Reid & Wallbridge .

	

BERRY
v.

B.C .
ELECTRIC
BY . Co .

CHARLES v. NORTON GRIFFITHS COMPANY, MORRISON, J .

LIMITED.

	

191 3

COURT OF
APPEAL

The plaintiff, under the direction of a foreman of the defendant Company ,
took a wheelbarrow of cement on an open elevator platform at the May 1 .
basement of a building under construction for use on the upper storeys .
The platform was six feet one inch in length, four feet eight inches CHARLES

wide at one end and three feet at the other . After the elevator had

		

V .
NORTO N

gone from the basement to the ground floor other workmen got on, and GRIFFITH S
when it had again started up there were two wheelbarrows, two boxes,

	

Co.
two feet by 18 inches, and seven men on the elevator . The plaintiff
was crowded over to one side, the heel of one of his feet protrudin g
beyond the edge of the floor. Upon the elevator continuing up his hee l
was caught on a bolt that was projecting from the side of the elevato r
shaft and his foot was crushed between the bolt and the floor of th e
elevator .

Held, on appeal (GALLIHER, J.A . dissenting), reversing the finding of th e
trial judge, who took the case from the jury and dismissed the action,
that a prima facie case was made out by which a jury might fin d
negligence and absence of contributory negligence.

APPEAL from the judgment of MonRIsoN, J ., taking the case
from the jury and dismissing the action, tried at Vancouver on s tatemen t

the 28th of February, 1913.

Master and servant—Negligence—Injury--Common employment—Prim a
facie case for submission to jury .

Feb . 28.
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MORRISON, J . The plaintiff, a labourer in the employ of the defendan t
Company, was engaged in the construction of a building known
as the "Vancouver Block," on Granville street in Vancouver, o n
the 13th of July, 1912 . He was ordered by the foreman of the
defendant Company to load a wheelbarrow with cement in the
basement of the building and take it on an elevator, by which
it was to be carried for use on the storeys above . The elevator
had no cage or protection on the sides, and its floor was six fee t
one inch long, four feet eight inches wide at one end, and three
feet at the other . It started up from the basement with two
wheelbarrows and three men. On reaching the ground floor
four more men got on and carried with them two boxes two fee t
by 18 inches in size each . The plaintiff was crowded over to
one side and the heel of one foot protruded beyond the edge of
the elevator floor. On the elevator continuing up, his heel
was caught on a bolt projecting from the side of the elevator
shaft . His foot was jammed between the bolt and the floor of
the elevator, the bones of the foot being broken . He was in the
hospital for three weeks, and for seven months afterwards wa s
not in a fit condition to work. The bolts (one of which caught
the plaintiff's heel) were embedded in the wall and passed
through and supported the brackets that ran from top to bottom
of the elevator shaft . To these brackets were attached the
guides upon which the elevator ran. The bolts projected fro m
the brackets into the elevator shaft about one inch .

Bird, for plaintiff .
S. S. Taylor, K.C., for defendant Company.

Monnzsox, J . : It seems to me, surely, that this accident wa s
brought about by a portion of the person of the plaintiff protrud-
ing beyond the lines of the elevator, and that was the one part
that was hurt, and the only part that came in contact with any-

MORRISON, J. thing. I do not think that it can be said that this elevator was
overcrowded in the sense that is sought here, just because ther e
were these seven persons in it and the particular material that w e
have heard about .

This man is not a stranger, and not a passenger in the sens e

191 3

Feb . 2s .

COURT O F
APPEA L

May 1 .

CHARLE S
V .

NORTON
GRIFFITIIs

Co .

Statement
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of a person in a public building where strangers come in . Of
course there, where all kinds of people come, they expect t o
have conditions absolutely safe and protected . In this case
this was a young man working there and familiar with th e
customs . He understood the conditions thoroughly . I do not
think that reasonable men could reasonably find that he wa s
careful in standing in the way he did, under all the circum-
stances . He need not have put himself in the attitude in which
he was, even to be comfortable. He had plenty of room, an d
in an elevator like that, where a number of people must use it ,
and use it with material, they have to economize space and
take, I think, a little more than the average care and see tha t
there is room for others and themselves . They necessarily mus t
economize space. I think, unfortunately, this young man simpl y
took a careless attitude, utterly indifferent to the conditions ,
and he thereby got hurt, and I think, under those circumstances,
it would not be right for me to visit the consequence upon th e
defendant Company . I therefore grant Mr . Taylor's applica-
tion for dismissal.

It will not prejudice you, Mr . Bird. You will take your
assessment under the Workmen's Compensation Act .

There is one satisfaction, gentlemen of the jury, that in a
case of this kind, the plaintiff I es not go without something.
The Workmen's Compensation Act applies, but with that, of
course, you have nothing to do. When a person loses a case
like this, and his action is dismissed, he can, of course, invoke
the provisions of the Workmen's Compensation Act and theh
there is a certain amount assessed, not as much perhaps as i f
the case had gone to the jury and he had won .

The appeal was argued at Vancouver on the 1st of May, 1913 ,
before MACDONALD, C .J.A., IRVING, MARTIN and GALLInER ,

JJ.A.

R . IT. Macdonald, for the appellant : The learned trial judg e
erred in taking the case from the jury . The evidence shews
that the elevator was so crowded as to render the position o f
the plaintiff unsafe . There was negligence in the condition of
the elevator . If bolts are allowed to project into the elevator

MORRISON, J .

191 3

Feb . 28.

COURT O F
APPEA L

May 1 .

CHARLES
V .

NORTON
GRIFFITII S

Co .

MORRISON, J .

Argument



182

	

BRITISH COLUMBIA REPORTS .

	

[Von .

MORRISON, J . shaft, there should be a cage on the elevator for protection :
Fakkema v . Brooks Scanlan O 'Brien Company, Limited (1910) ,
15 B.C . 461.

S. S. Taylor, K .C., for respondents : The plaintiff's evidenc e
shews there was no negligence on the part of the defendants .
There was contributory negligence on the part of the plaintiff

.by allowing his heel to protrude beyond the edge of the floor of
the elevator, and the accident was, on the admission of th e
plaintiff, due to the man running the elevator allowing on to o
large a load at the time of the accident .

Macdonald, in reply.

MACDONALD, C .J.A . : I think the appeal should be allowed .
On the question of negligence, it seems to me sufficient was
proved to entitle the jury to pass upon that question. The
same is true with respect to contributory negligence. What we
have to say is whether or not the plaintiff has made out a prima
facie case which would entitle the jury to find negligence an d
the absence of contributory negligence .

On the question of common employment, that is in practicall y
the same position. The jury might came to the conclusion that

MACDONALD,
C .J .A . there was negligence in not providing a proper elevator, prope r

safeguards, or that there wail negligence in having the bolt s
projecting the way they were . That might be, in the opinion
of the jury, the proximate cause of the accident. The fact
that the man operating the elevator allowed too many to com e
upon it might not, in the opinion of the jury, be the proximate
cause ; hence, I think the case must be passed upon by the jury .

IRvI G, J .A . : I agree. I have some hesitation over th e
IRVING, J .A . question of common employment . At any rate, that will b e

open to the defendants at the trial. I think the whole case
should be allowed to go to the jury .

MARTIN, J .A . : I agree that really the serious point in thi s
MARTIN, J .A . matter is the absence of the cage and the presence of bolts .

GALLIIIER, J.A. : I would dismiss the appeal. I think the
GALLITIER ,

J .A .

	

evidence before us is not sufficient for any jury to come to the

191 3

Feb. 28 .

COURT O F
APPEAL

May 1 .

CHARLES
V .

NORTON
GRIFFITH S

Co .
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conclusion that there was negligence on the part of the defend- MosaisoN, J .
ants. I do not regard the evidence that this particular elevator

	

191 3

was not caged in as evidence of negligence, nor do I think that Feb . 28 .

the jury would so regard it . That elevator was being used in
construction work . Now, the men knew that themselves ; they C

APPEAL

were aware of all the circumstances, and I do not think that a --
May 1 .

jury should lay down as a principle that every safeguard should 	
be put around a construction such as this elevator, particularly CHARLE S

in view of the fact that the plaintiff on his own evidence admits, NORTON

or his own witnesses say, that it would be practically unfit for GxzcoTxs

the work for which it was being used, if it was caged in . On
these grounds I think the learned trial judge was right .

New trial ordered, Galliher, T.A. dissenting.

Solicitors for appellant : MacNeill, Bird, Macdonald &

Darling .

Solicitors for respondents : Taylor, Harvey, Baird, Grant &

Stockton.
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LONGMAN ET AL . v. COTTINGHAM.

1913

	

Negligence—Workman on highway—Run down and killed by motor-car —
Negligence of driver—Identity of car—Sufficiency of evidence—Verdic t

June 13 .

	

of jury—Appeal.

LONGMAN Deceased, an employee of the Corporation of Vancouver, was run down an d
v.

	

killed by a motor-car while working on a bridge clearing snow shortl y
COTTINGIeAM after midnight . On the question of the identity of the motor-car tha t

struck deceased there was the evidence of the driver of a sleigh who
was close by and saw the accident, he swearing that from the time h e
came on the south end of the bridge and reached the scene of the acci-
dent, the only car to pass him (which was going south, as he was) was
the car that struck deceased, and the defendant admitted that afte r
coming onto the south end of the bridge, and before he reached the
spot where the accident occurred, he passed a sleigh . This evidence
was corroborated by one of deceased's fellow workmen, who swore tha t
the only motor-car that passed between three minutes to twelve and
the time of the accident was the car that killed deceased . The jury
found in favour of the plaintiffs.

Held, on appeal, that there was evidence upon which the jury might reason-
ably return the verdict which they did.

Per GALLIHER, J.A. : Where there are probabilities that might be weighed
by a jury, it is proper that such a case should go to the jury.

Grand Trunk Railway Co . v. Griffiths (1911), 45 S.C .R. 380, followed .
[An appeal to the Supreme Court of Canada was dismissed. ]

APPEAL by defendant from the judgment of MORRisoN, J .

at Vancouver on the 30th of April, 1913, entered up on th e
verdict of a jury granting the plaintiffs damages in $5,000 fo r

Statement
the death of Martin Longman, who was run down and killed b y
a motor-car of the defendants . The deceased was employed by
the city, clearing snow off the Granville street bridge, when h e
was struck and instantly killed by defendant's motor-car . The
action was for $25,000 damages, and resulted as above stated .
The appeal was brought on the usual grounds of the verdic t
being against the law and evidence, that there was no evidenc e
to go to the jury ; that the evidence was consistent with an y
other motor-car than that of the defendant striking the deceased.

The appeal was argued at Victoria on the 12th and 13th of
June, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIIIER, JJ.A .
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S. S. Taylor, K.C., for appellant : The evidence shews that COURT of
APPEAL

the car that caused the accident had its hood up, whereas ou r

Wakelin v. London and South Western Railway Co . (1886), 12	 June 13 .

App. Cas. 41 at pp. 44-5 ; The Montreal Rolling Mills Co . v . LONGMA N

Corcoran (1896), 26 S .C.R. 595 at p. 600 . My motion was for COTTINGHAnnn

a nonsuit, and I contend there was no evidence upon which t o
allow the case to go to the jury. It is true the jury weighe d
the evidence, but it is the duty of this Court to weigh it too .
There should be a new trial on the ground of misdirection and Argument

on the rulings of the Court throughout the trial .

McCrossan, for respondents, not called upon .

MACDONALD, C .J.A. : I would dismiss the appeal . The evi-
dence upon which I rely principally in coming to that conclusion
consists of, first, the evidence of the defendant himself, who
says that he passed the four-horse sleigh between the south en d
of the bridge and the place of the accident. That is followe d
by the evidence of the driver of the sleigh, who says that the onl y
motor-car that passed him between the south end of the bridge
and the place of the accident was the motor-car which killed th e
unfortunate deceased. That evidence is not really broken down

on cross-examination. He qualifies it slightly by saying that h e
did not notice any other motor-cars passing during that time ,
but he says had any other motor-car passed during that time, "I MACDONALD ,

would have noticed it," so that the evidence stands practically

	

C.J.A.

intact after cross-examination. That is corroborated by Fleming,
one of the men employed by the City in shovelling snow, one o f
the fellow employees of the deceased . He says he looked at hi s
watch at three minutes to twelve. He gives the reason—they
proposed to have lunch at twelve o'clock—looked at his watch
at three minutes to twelve, and says no motor-car passed over
that bridge from the south going north from three minutes to
twelve to the time of the accident from which this man died .
That is slightly broken down on cross-examination . In cross -
examination he says he will not swear to that, but he says, "I

can almost swear to it ." While that evidence is not as strong,
not nearly as strong as the evidence mentioned above, yet i t

car 's hood was down. The onus of proof is on the plaintiffs :

	

1913
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COURRTFOF appears to be the evidence, and at all events the impression, o fApp	
an honest witness, and it is such as is entitled to respect. Now,

1913 taking these three pieces of evidence, there is clearly a prima
June 13 . facie case made out ; more than that, to my mind, a very stron g

LONGMAN
case made out of the identification of this car as the car tha t

v .

	

did the injury. I think it relieves us from a minute considera -
COTTINGxA31

tion of the other evidence as to identification. There is,
undoubtedly, a great deal of conflict between the evidence for
the plaintiffs and the evidence for the defendant with regard
to the colour of the hood, and as to whether it was up or down ;

MACDONALD, and with respect to the tail light. There is conflict, and th eC.J .A.
jury were entitled to discard any portion of the evidence the y
did not believe . But we have the essential facts . I have
already stated the essential facts which, if the jury believed ,
entitled them to come to the conclusion they have come to i n
this case .

IRVING, J .A. : My conclusions are based on what I have
heard from Mr. Taylor in his argument . I was inclined to the
opinion last night that there was no case to go to the jury, bu t
on reflection I have come to the conclusion that the judge wa s
right in letting the case go to the jury. The evidence, in my
opinion, is sufficient that an accident took place at night ; the
defendant read an account of it in the morning's paper .

xavzxa, J.A . In consequence of what he there read, he did something
from which it could be inferred that it was necessary for
him to ascertain from the man who was driving his car
whether they had struck anybody on the bridge that night . That
is one point. Then there was the concealment from the police
of the names of the other persons in the car. Then there wa s
other evidence suggesting fabrication of evidence in that th e
defendant had, notwithstanding the rain, brought his car int o
the garage with the hood down . Again, the buffer had been
mended under circumstances which called for explanation . The
evidence shewed clearly enough that this car was at the scene o f
the accident about or at that time. On the whole I think th e
judge was right in letting the case go to the jury.

Once it got to the jury there was a conflict of evidence . All
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we have to be satisfied with is that the evidence is such that, COURT OF
APPEAL

eight reasonable men could reach the conclusion they hav e
reached. It is not necessary for us to express any opinion as

	

191 3

to whether we agree with them or not. On that point I have	 June 13 .

not made up my mind. The incidents referred to by counsel as LONGMAN

having occurred at the trial are not such as would justify this CCTTINGHA M

Court in ordering a new trial .

MARTIN, J .A . : I am satisfied that there is evidence for the MARTIN, J .A .

jury to reasonably return this verdict.

GALLIHER, J.A. : I agree that the appeal should be dis-
missed. I think there was evidence to go to the jury, on the
principle laid down in Grand Trunk Railway Co . V. Griffith

(1911), 45 S .C.R. 380, that where there are probabilitie s
that might be weighed by a jury, it is proper that such a case
should go to a jury. I do not express any opinion as to my OALLIHER,

view of the evidence ; I feel very much as my brother IRVING

	

J .A .

does, that having once established a case to go to the jury, an d
having gone to the jury, I cannot say that the jury coul d
not reasonably have come to the conclusion to which they di d
come. It probably may be sailing close to the wind, but that
is one of the jury's privileges, and I would not disturb thei r
verdict .

Appeal dismissed .

Solicitors for appellant : Taylor, Harvey, Grant, Stockton &

Smith .

Solicitors for respondents : McCrossan & Harper.
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MURPHY, J . CUNNINGHAM v. THE CORPORATION OF THE

1912

	

CITY OF NEW WESTMINSTER .

Oct . 5 .
	 ,Municipal law—By-law—Reasonableness of—Application to quash—Counci l

CUNNING-

	

exceeding powers—Confiscatory legislation—Equity—Estoppel—Muni -
HAM

	

cipal Act, R .S .B .C. 1911, Cap . 170, Secs. 208, 209, 210.
v.

CITY of In exercising its legislative powers dealing with public utilities, wherein
NEW WEST-

MINSTER

	

considerable money has been invested over a long period of years, a
municipal council cannot ignore the equities which have thus arisen .

Where, therefore, powers were exercised for over 25 years under a by-law
granting privileges to a gas company, and on a dispute arising over an
alleged irregularity, the municipal council repealed the by-law :

Held that, in the circumstances, it could not be considered that the Legis-
lature contemplated conferring upon municipal councils the power to
pass confiscatory legislation such as that complained of.

A PPLICATION to quash a by-law . Heard by MURPHY, J.

at New Westminster on the 5th of October, 1912 . Under a
by-law passed by the municipal council of the City of Ne w
Westminster on the 1st of March, 1886, the council authorize d
the British Columbia Construction Company to erect, construct ,
maintain and operate gasworks within the limits of the City
of New Westminster, and to lay down, re-lay, connect, discon-
nect all pipes along, through and under the streets, alleys an d

Statement thoroughfares of the said city that may be necessary for supply-
ing gas to the inhabitants of the said city .

The British Columbia Construction Company, the compan y
to whom the by-law was granted, was formed under the Com-
panies Act, 1878, and when formed it entered into a bond for
the due performance of its obligations .

Under clause 8 of the by-law, the British Columbia Construc-
tion Company were, under the superintendence of the boar d
of works, empowered to open and break up the soil, etc ., of the
streets, upon notice to the city authorities .

This by-law was assigned by the Company to the New West-
minster Gas Company, Limited Liability, on the 13th of April,
1887, which continued to carry on business under the provisions
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of the by-law down to the 20th of November, 1897. In the MURPHY, J .

latter year the New Westminster Gas Company was wound up, 191 2

and the concern was purchased by the plaintiff, who carried on
Oct . 5 .

the business of the Gas Company under the provisions of the
-by-law until April, 1912, when trouble arose over his openin g ening• CUNNING

,ram

up streets without first notifying the city officials .

	

This
CITY of

resulted in the City Council passing the by-law repealing the NEW WEST-

gas by-law.

	

MIN 6TEB

A. S . Johnston, for the plaintiff .
W. G . McQuarrie, for the Corporation .

5th October, 1912.

MURPHY, J. : In my opinion the City is estopped from sayin g
that Cunningham is not the successor of the original construc-
tion company, whatever the name of it is, because for the las t
15 years he has been exercising the powers that were given th e
company under the by-law, to the knowledge and with the con-
sent of the City, and it is only some time this year that an y
dispute has arisen. At any rate, if the City is not estoppe d
from taking that position, I think that owing to the large expen-
diture of money—some money at any rate—which has been
spent by Mr . Cunningham, which expenditure seems to hav e
been more or less known to the City for the last 15 years, a n
equity has arisen in his favour and which I must give effect t o
as if it were a question between private parties, and the effect Judgment

would be similar to that of an estoppel . In that regard I refer
to Plimmer v. Mayor, &c., of Wellington (1884), 9 App . Cas .
699 .

The only point which has given me any difficulty about th e
matter is, whether the municipal council has the power, despit e
the fact that such equity has arisen, to pass this repealing by-law .
I think there is no doubt that if this was an Act of the Britis h
Columbia Legislature it would be within its powers, and i t
might be argued that under the Municipal Act the Legislature
has delegated its powers, with no qualifications of such powers ,
to the City Council to make, amend and repeal by-laws, amongs t
other things, in connection with gas companies . But I think
that from the statement of the law set out in Kruse v . Johnson
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MURPHY, J . (1898), 2 Q.B. 91 at p. 97, and also Dillon on Corporations, i t

	

1912

	

follows that where the Court is of the opinion that something

Oct. 5 . has been done by the municipality which is manifestly unfai r
and unjust, it must draw the conclusion that it was never th e

CUNNING-

	

HAM

	

intention of the Legislature to empower such municipal body t o

	

v.

	

pass such legislation.
CITY OF

NEW WEST- I therefore quash this by-law, and in so doing do not think
MINSTER that it places the City at the mercy of Mr. Cunningham .

Undoubtedly there are other remedies which it is not in keepin g
with my position to suggest, but there is, I think, some prope r
procedure to determine whether the contract has been carrie d
out or not. On the other hand, if municipal councils can con-
stitute themselves judge and jury and everything else, and
wipe out a by-law of this character, the property of a man wh o
has invested large sums of money, and who has carried on th e
business in some fashion, possibly not satisfactorily, bu t

Judgment through a number of lean years, would be confiscated . I can
hardly conceive that the Legislature intended to delegate suc h
authority, and I think the Legislature, if called upon to exercis e
such authority itself, would hesitate for some length of tim e
before revoking such a contract .

I therefore hold that this by-law should be quashed, and I d o
so on the ground that I think it is ultra vires, and if not that, i t
is unfair under the circumstances for the City to exercise suc h
power, if they have it .

The by-law is quashed.
Judgment accordingly.
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June 26 .

IN RE
LEANS AND

MCLAY

Statement

Argumen t

IN RE EVANS AND MCLAY ET AL.

Water and watercourses—Water Act, R.S.B.C . 1911, Cap . 239—Water Act
Amendment Act, 1912, Cap . 49—Board of investigation—Finding o f
easement in favour of claimant—Jurisdiction—Spring on adjoining
land—Use of water from—Right of appeal—objection to jurisdictio n
not taken before board—Costs.

The powers of the board of investigation under the Water Act do not
include jurisdiction to determine the existence or extent of an easemen t
to the use of water.

Semble, per IaviNG, J.A . : The powers conferred on the board to renew
records by granting licences means de facto as well as de jure records.

Per IRVING and GALLZxES, JJ.A. : The objectors should not be deprived o f
their costs because they failed to raise the question of jurisdictio n
before the board .

APPEAL from the decision of the board of investigation of
the 14th of November, 1912, under the Water Act, Revised
Statutes of British Columbia, 1911, chapter 239. It appeared
that Mrs . Evans applied to the board for a licence in substitu-
tion for a water record obtained by her in 1907, in respect o f
the water from a spring upon a section of land adjoining he r
section. The board found that there was an easement estab-
lished in favour of her section and determined that she wa s
entitled to the use of water from the spring for domestic pur-
poses to the extent of 500 gallons per diem, and ordered tha t
her water record should be cancelled and that no licence shoul d
be issued in substitution therefor. She did not appeal from thi s
order, but the owners of the section upon which the spring wa s
situated appealed from the finding and determination of th e
board as to the easement and right of Mrs . Evans .

The appeal was argued at Vancouver on the 7th of April ,
1913, before MACDONALD, C .J .A., IRVING, MARTIN and
GALLIHER, M.A .

Bodwell, K.C., for appellants : We have a right of appea l
under section 42 of the Water Act, and the powers of the boar d
are defined in section 9 . We say the board had no jurisdiction
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APPEAL to make the order they did make . Robert McLay, senior, in 189 8
COURT OF

or 1899, was the owner of section 13 in range 7 and section 1 4
in range 6, Quamichan District ; he resided on section 13, and
about that time laid a pipe to the spring on section 14 and use d
the water for many years for domestic purposes on section 13 .
In 1907 he conveyed section 13 to Mrs. Evans, his daughter ,
who then obtained a water record of one inch of water : In re

Milsted (1908), 13 B .C. 364. Their jurisdiction is to decid e
between conflicting claims under the Act, and to determin e
priority of claims . All they could do was to replace the ol d
record with a new licence, but they did not do that . She
would have had to apply under the new Act . Under the ol d
Act a spring could not be recorded, and to that extent Mrs . Evans
comes under the Milsted case . If they had any jurisdiction
they simply turned the law of easements around .

[MACDONALD, C.J.A. : The point of jurisdiction is important
in itself . This board would not seem to be entitled to resolv e
itself into a Court of justice. ]

In this case McLay, senior, sold the servitude first and di d
not make any reservation : Gale on Easements, p. 136 .

McDiarmid, for respondents : That easement existed irrespec-
tive of the decision of the board : Nicholas v . Chamberlain

(1606), 79 Eng . R. 105, 3 Croke 121 . We had a record in
1907. The appellants pulled up our connecting pipes an d
were convicted under the Water Act Amendment Act, 1912 ,
chapter 49, sections 14, 18 and 20 .

[MACDONALD, C.J.A . : Does not that apply to application s
to the board for a licence either original or renewal or replacing,
but does it include adjudication on legal rights between a n
applicant and opponents or objectors? ]

Under the Act the board had power to listen to objection t o
or application to quash our record, and they had a right t o
adjudicate according to the merits of the case. This is all
they have done. They have determined there was an easement ,
by virtue of which the application was refused .

[IRVING, J.A. : Have not they gone farther than that and sai d
she is entitled to so much water per day? I do not think they
can do that . ]

191 3

June 26 .

IN RE
EVANS AN D

MCLA Y

?argument
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If the board thought we had not an easement they would have
issued us a new licence. The decision of the board does not
affect a right we had already .

[IRVING, J.A . : These men simply intended to put thi s
woman in as good a position as before . ]

Bodwell, in reply : There is nothing to reconsider . The
board could not grant a licence. They can only replace a
record with a licence, but there is no record . In 1907 she
could not record a spring. Now she can, therefore she can only
get a licence under the form of the Act, and she must apply
after staking and advertising .

Cur. adv. vult .

26th June, 1913 .

MACDONALD, C .J.A . : This is an appeal from the board of
investigation under the Water Act, Revised Statutes of Britis h
Columbia, 1911, chapter 239 . The findings and determination
of the board are as follows :

"The board doth find : (1) That in 1898 or 1899 Robert McLay, senior, wa s
the owner of section 13, range VII ., and section 14, range VI ., Quamichan
District ; (2) That he then resided on section 13, and about that time h e

laid a pipe from the spring on section 14 and used the water therefro m

for many years for domestic purposes on section 13 and thus establishe d
an easement in favour of lot 13 and a servitude on lot 14, appropriated th e
water and put it to beneficial use ; (3) That in 1907 he conveyed section
13 to Margaret Nairn Evans, who then obtained a water record of on e

inch of water from the said spring and that this record was acquired wit h

the intention of establishing her right to the continued use of the wate r

which had been appropriated by her predecessor in title ; (4) That troubl e
having arisen shortly after the date of the record, she then laid a pipe lin e
along the highway and continued using the said water until the beginnin g
of this year, when she was forcibly deprived of its further use .

"And the board doth determine that Margaret Nairn Evans, as successo r
in title to Robert McLay, senior, is entitled to the use of water from the
said spring for domestic purposes ; that the amount to which she is
entitled is 500 gallons per day, and that the means of conveyance shal l
be the pipe and other works which were laid in or about the year 1908 ;
that on the date of the said record the unappropriated water in the sai d
spring was not unrecorded water as defined by the Water Clauses Con-

solidation Act .

"And the board doth order that the water record granted to Margare t
Nairn Evans on the 8th day of November, 1907, be cancelled and that n o
licence be issued in substitution thereof. "

In the absence in the appeal book of the memorandum in

COURT OF
APPEAL

191 3

June 26 .

IN R E
EVANS AN D

MCLAY

Argument

MACDONAED ,
C.J .A .

13
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COURT OF writing setting forth the claimant's claim, as required by sectio n
APPEAL

28 of the said Act, I am left to gather from the proceedings that
1913

	

Mrs. Evans applied to the board for a licence in substitution for
June 26. her record above referred to. It was determined that she wa s

IN RE not entitled to such licence, and her record was ordered to b e
EV L AYND cancelled . From that order she has not appealed, and we ar e

therefore not concerned with the propriety of it . The objectors ,
John C. McLay and Robert McLay, the younger, appeal fro m
the finding and determination set forth above, which declare s
that Mrs. Evans is entitled to the use of 500 gallons per day of
the water in question under an easement created by her father ,
her predecessor in title. It was suggested during the argumen t
that perhaps the board did not mean more than an expression o f
opinion on this point, and that the only operative part of the
adjudication was contained in the last paragraph cancelling the
record and refusing a licence, but I do not think that view i s
tenable. The purpose for which the water should be used, the
quantity and the means of transmission are all prescribed as i f
the case fell under the `rater Act. I am clearly of opinio n
that the board had no jurisdiction to declare the easement i n
question. It had no jurisdiction to declare and determine th e
common law rights of the parties, and I think this is apparen t
when the scope and purpose of the Water Act are rightly under-

MACDONALD, stood . The Act recites that :
C.J .A . "Whereas, in the past, records of the right to divert and use water hav e

been honestly but imperfectly made, resulting in confusion and litigation :
And whereas it is desirable that the rights of existing users under forme r
records should be properly declared . "

By section 9 of the Act, the board of investigation is consti-
tuted in pursuance of the purposes above recited :

"For the purpose of hearing the claims of all persons holding or claimin g
to hold records of water or other water rights under any former publi c
Act or Ordinance, of determining the priorities of the respective claimants ,
of prescribing the terms upon which new licences, replacing records unde r
former Acts, to take and use water pursuant to this Act will be granted ,
and generally of determining all other matters and things in this Part o f
this Act referred to the board for determination, and discharging suc h
duties with respect to existing rights and claims as may be imposed upo n
the Board, and with such powers and authorities for that purpose as ar e
in this Part of the Act conferred. "

That section confers powers only in respect of rights held
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under statutory authority . Section 28 further indicates the COURT O F
APPEAI.

nature of the claims to be dealt with. The claimant is to se t
out "an exact copy of the record or records claimed." There

	

191 3

is nothing in the amendments made by the statute of 1912 or 	 June 26 .

sections 24, 30 and 33 of the principal Act, to which we were IN RE

referred, to amplify the powers of the board . Take the most EvMA

L Y

ND

comprehensive of them, section 33, which recites :
"Without restricting the generality of the foregoing sections, the boar d

shall hear and determine all rights and claims submitted to them fo r
adjudication upon their merits . "

This means only claims of the character which the board i s
authorized to adjudicate upon as defined by section 9 .

As to whether or not Mrs . Evans acquired an easement of the
kind referred to by the board, we have no more to do in thi s
appeal than had the board . That is a matter to be decided in
an action commenced in a Court of law, and does not properly

MACDONALD ,
come before us in this appeal from the board of investigation .

	

c.J .A ,

I therefore express no opinion upon it one way or the other ; all
I can say is that the board of investigation could not make a
binding declaration on that question. What purports to b e
such, therefore, must be declared to be of no effect and not bind-
ing on anybody .

It follows that the appeal should be allowed . As there i s
nothing in the proceedings to shew that objection was taken t o
that part of the board's finding which is appealed against, I
would allow counsel to speak to the question of costs .

IRVING, J .A. : We reserved judgment in this case in order
that we might determine the form of order we should make .
The view expressed at the hearing of the appeal was that th e
board had no power to determine the existence or the extent o f
the easement . An opinion was also expressed in which I agree,

iRVINO, J .A .
that the power conferred on the board to renew records by grant-
ing licences means de facto as well as de jure records. Perhaps
that point is not necessary for the present decision.

I would set aside the order of the board and dismiss th e
application, with costs here and below, on the ground that the
board had no jurisdiction to adjudicate on the easement, an d
thereby restore the parties to their original positions .
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I see no reason for depriving the objectors of their cost s
because they failed to raise the question of jurisdiction below .
It was the duty of the claimants' advisers to see that they mad e

June 26 . the application to the proper tribunal .
Iv R E

EVANS AND MARTIN, J .A. : In the absence from' the appeal book of th e
MCLAY very necessary "statement of claim in writing," which th e

claimant (respondent herein) is required, by section 17 of chap -
ter 49 of the Water Act Amendment Act, 1912, to "present" t o
the board, it is not easy to gather exactly what was the claimant ' s
position below, nor has it been clearly explained to us, yet th e
real point of the case is the weight that is to be attached to th e
expression in the order that "the board doth determine that, "

MARTIN, J .A. etc. It was urged that this was merely a recital and that th e
only "order" was that contained in the last paragraph . But
having regard to the use of the words "determination" in th e
caption to Part III . of the Water Act, and "determining" and
"determination" in the first section (No . 9) of that Part, I am
of the opinion that the board has essayed to "determine" a
matter beyond its jurisdiction, i.e ., the easement claimed by th e
respondent, and, therefore, the appeal must be allowed .

GALLIHER, J .A. : At the conclusion of the hearing in thi s

OALLIHER, case I was satisfied that the commissioners had acted withou t
J .A. jurisdiction in granting the order they did. I agree with th e

reasons given in the judgment of the learned Chief Justice, just
read.

I see no reason for departing from the ordinary rule as t o
costs.

Appeal allowed .

Solicitors for appellants : Pooley, Luxton & Pooley.

Solicitors for respondent : McKay & McDiarmid.
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BAKER ET AL. v . THE UPLANDS, LIMITED, ET AL .

VANNATTA ET AL. v . THE UPLANDS, LIMITED,
ET AL .

LAMPMAN,
Co. J.

191 3

Jan . 10 .

Whether such roadways are public thoroughfares within the meaning BAKE R
of section 3 of the Mechanics' Lien Act—Claim of lien for supplying

	

v .
teams and drivers subject to orders of contractor .

	

THE
UPLANDS ,

Upon appeal from a judgment dismissing the action in which claims of

	

LTD.

several lien-holders under the Mechanics' Lien Act, some of which were
VANNATTA

less than $250, were consolidated in one action :—

	

v
Held, that only each individual claim of $250 or more had a right of

	

TU E

appeal.

	

UPLANDS ,

Gabriele v . Jackson Mines, Limited (1906), 15 B .C. 373, and Gillies v . Allan

	

LTD .

(1910), ib . 375, followed .
A workman is entitled to a lien upon the part of a sewer extending belo w

low-water mark into the ocean, upon which he worked .
Where an owner of property is subdividing and preparing it for sale as a

residential section, and undertakes, with the consent of the municipa l
body of the district, to prepare the roads and streets therein for public
passage by persons residing in or passing along or through the sub -
division, and it is expressly stipulated that the streets are not to be
deemed public streets, such roads or streets are not to be considered a s
highways in the sense that they are exempt from claims for mechanics '

or workmen's liens for the labour bestowed upon them .
But a person delivering upon the land material to be used in preparin g

such property is not a person who has done work or service upon th e
land within the meaning of section 6 of the Mechanics' Lien Act so a s
to be entitled to a claim for lien .

A number of claimants supplied teams, waggons and drivers to the con -
tractors, at so much per diem, for hauling sand, gravel and earth upo n
the property, and these equipments and drivers were at all times sub-
ject to the orders of the foremen of the contractors .

Held (MARTIN, J .A . dissenting), that these claimants came within section 6
of the statute, and were entitled to claim .

Judgment of LAMPMAN, Co. J . reversed in part, and varied,

Mechanics' liens—Consolidation of claims in one action—Appeal—Right of
—Amount in controversy—Each claim considered separately—Lien on COURT OF

sewer—Enforcement—Mechanics' Lien Act, R .S .B .C. 1911, Cap. 154, APPEAL

Secs . 3 and 6.
Owner preparing subdivision for residential section--Roadways laid out by

April 7.

owner—Dedication deferred under agreement with municipal body—
July 22 .

APPEAL from the judgment of LAMPMAN, Co. S. in an action
Statemen t

to enforce several mechanics' liens that had by order of the Court
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LAMPMAN,
CO. J .

191 3

Jan . 10 .

COURT OF
APPEAL

April 7 .

July 22 .

BAKER
V.

TH E
UPLANDS,

LTD .

VANNATTA
V .

THE
UPLANDS ,

LTD.

LAMPMAN ,
CO . J .

been consolidated in one action, tried by him at Victoria i n
January, 1913 .

The liens were claimed in respect of work done upon and in
connection with roadways in a subdivision being prepared for
sale as a select residential section by the owners of the sub -
division. The owners had an agreement with the municipalit y
by which it was specified that, in certain circumstances and fo r
a certain period, it was not to be considered that the roadways
had become dedicated to the municipality, but the owners, for a
consideration in the shape of a certain exemption from taxation
for the period mentioned in the agreement, were to have charg e
of the roadways . This agreement was included in a private
Act of the Legislature obtained by the municipality .

Higgins, and Bullock-Webster, for the plaintiffs .
Bodwell, K.C., and H. W. R. Moore, for the defendants.

10th January, 1913.

LAMPMAN, Co. J . : This is a claim for a mechanic's lien in
regard to work done by the sewer crew. The evidence shews
that it was done outside the boundaries of Uplands . Therefore
I do not think that in respect to this class of claims the plaintiffs
have any lien.

The others are in a different category, because the work wa s
there done on what is known as lot X . And the first point for
decision is as to whether or not this part of land called lot X
is a highway or not. I have come to the conclusion that it is
a highway . But I must say that in coming to that conclusio n
I have very grave doubt. Some of the claims, I think, are under
an appealable amount ; so if the parties wish it, I will give leav e
to appeal in respect to any of those claims which are under th e
amount which can be appealed without leave . Now the Act
here, it is true, calls these roads private roads, and says tha t
nothing shall be deemed to be a dedication to the public as a
public road or street. I do not think it really matters very
much what the Act calls this lot X, it is really what the Act does
in respect to it ; the gist of it is, that all persons might at al l
times hereafter have free right of way over the said lot . I
think that, in effect, makes them highways. They are not
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private roads really. A private road is a road which may LnPMAN ,

be closed by some person. It is quite clear that these roads
co. J .

could not be closed, because it says that at all times hereafter 191 3

the public shall have free right of way over them. In Shirley's Jan . 10.

Leading Cases at Common Law, a highway is defined as a pas- COURT O F

sage which the Queen's subjects have the right to use . It seems APPEAL

to me that this lot X answers that definition entirely. It is true April 7 .

that the owners of Uplands, the trustees, may make regulations, July 22 .

limitations and restrictions, as set out here in the Act ; but those
BAKER

regulations, limitations and restrictions must be such as would

	

v

not be repugnant to the free right of way of the public ; that is

	

Tfl E
y

	

p

	

> UPLANDS ,

something similar to the restrictions a municipal council, under

	

LTD.

the Municipal Act, has the power to lay down. The only ques- VANNATTA

tion of fact in dispute is as to whether or not this lot X has

	

TH E

been used as a passage way. The evidence, I think, shewed UPLANDS ,
LTD .

that so far as one might expect, that these had been used a s
roads . The only point in dispute was the place down where th e
gate was . Well, it appears that before there was a fence there ,
and that instead of cutting the whole fence away they cut a gap
in it and put a gate there, and that afterwards the gate was left
open. When one has regard to the fact that the Uplands i s
lately opened, and streets have not been finished yet, and ther e
is really very little traffic there, except traffic of those going ou t
to see land with a view to purchase, and taking material there

LAMPMAN
for building roads, it does not seem to me that that road was

	

co. J .

closed ; and if it was closed, the people who closed it had n o
right to close it .

Mr . Higgins : There is another point, your Honour, that I
do not think you have considered—pardon my mentioning it— I
do not know whether your Honour overlooked it—a point take n
by me in the argument, and that was whether they have a lien,
not on lot X, but on the property benefited by the work done o n
lot X .

Tux COURT : Well, I do not think so, Mr. Higgins ; it would
have to be very clear in the Act if they had. In respect to that,
I think that supposing a road was built along your property ,
you are not a party to it at all ; no doubt it is quite possible that
the road benefits you, but it does not touch you, the work is not
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done for you ; r do not think that your land is subject to a lie n
for the work done on that road.

191 3

Jan . 10 .

		

The plaintiffs appealed and the appeal was argued at Van -
couver on the 7th of April, 1913, before MACDONALD, C .J.A. ,

APPEAL IRVING, MARTIN and GALLIHER, JJ.A.

April 7.

	

Bodu3ll, K.C. (H. W. R. Moore, with him), for respondents ,
July 22 .
	 raised a preliminary objection as to jurisdiction. In the Baker

BAKER appeal, the individual claims in the consolidated action are al l
THE

	

under the appealable amount . They cannot be joined on appeal :
UPLANDS ,

LTD.

	

see Gabriele v. Jackson Mines, Limited (1906), 15 B .C. 373 ,.
VANNATTA 2 M.M.C. 399 .

v

	

Maclean, K.C., Higgins, and Bass, for appellants : The
THE

UPLANDS, Gabriele case was decided under a different statute . The deci -
LTD.

	

Sion there went on the distribution of the amount adjudged ;
here it is as to the amount involved . The judgment, whe n

Argument obtained, is not distributive either as a judgment or a claim .
These different claims are the same as the items in an account .

Per curiam : The preliminary objection is upheld. We follow
the cases of Gabriele v . Jackson Mines, Limited (1906), 15 B.C .
373, and Gillies v. Allan (1910), ib . 375, in which we hav e
already expressed the opinion that the individual claims mus t

Judgment either, as under the original Act, have been adjudicated as sums
not less than $250, or, under the present Act, the amount claimed
must not be less than that sum. Therefore, those claims which
are under $250 are not appealable .

Maclean, on the merits : As to lien attaching, see chapter 72 ,
British Columbia statutes, 1910, schedule C . This is not a
public highway ; it is a private road . The road allowances in
this subdivision are not public roads . But our lien attaches to

Argument the whole property of Uplands, as the whole benefited . The
work done effected a great saving of taxation for ten years
under the agreement with the municipality. Without this work ,
the property would be valueless for sale as residential property .
Even confining our contention to the work done on the exac t
roads, then we submit that a lien attaches . All the roads in

LAMPMAN,
CO . J.
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question are described in a deposited plan as lot X . The agree-
ment between Gardner and the municipality specifically, i n
numerous passages, withholds any idea of dedication excep t
upon certain conditions and in certain circumstances which hav e
not yet occurred. That agreement being incorporated into a
statute, has the force of law. Apart from what has been done
as to non-dedication, the work done would not constitute the m
highways. But as to dedication, see Attorney-General v . Esher

Linoleum Company, Limited (1901), 2 Ch. 647. We have here
no user indicating dedication ; the user given so far is liable to
all sorts of restrictions . See also Cubitt v. Lady Caroline
Maxse (1873), L.R. 8 C.P. 704, 42 L.J., C.P. 278. We there-
fore submit that we have a lien. The fact that the sewer extend s
into the sea does not affect us, as that portion is an integral por-
tion of the sewer, and is beneficial to the whole land .

Bodwell : The Cubitt case is not applicable here . If the
public have a right of way, it becomes a highway .

[MACDONALD, C .J .A . : That might be so at common law, but
has not the Legislature a right to say a road shall not be a
public highway ? ]

That is so if the Legislature has said so in so many words.
The regulations referred to in the agreement must mean th e
ordinary regulations governing the use of thoroughfares : see
Halsbury's Laws of England, Vol . 16, p. 7, section 1 et seq.
See also Styles v. Victoria (1899), 8 B .C . 406 ; Roberts v.

Hunt (1850), 15 Q.B. 17. There is a positive agreement with
the Municipality of Oak Bay that the public shall have a righ t
of passage. There was a contract by which the Company, in
consideration of relieving the municipality from obligations o f
maintaining the streets, the Company were given the right of
regulation of traffic on these ways. But this does not affect the
public, who are given the right of user .

Barraclough v. Johnson (1838), 8 A. & E. 99 at p . 105 : As
to Cameron, there is no proof that he did any work on lot X
entitling him to a lien.

Higgins, in reply : The meaning of sections 3 and 6 is clear
as to a lien attaching on a road. There is a lien on a road under
the Municipal Act, and this is a road, but not a public road .

LAMPMAN,
CO . J .

191 3
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BAKER section 3 of the Mechanics' Lien Act . Section 6 clearly give s
THE a lien to a workman upon a sewer . Here we have a sewer which

UPLANDS,
extends below low-water mark into the ocean . Upon that part

VANNATTA of the sewer upon which he worked I think this man is entitle d
v.

	

to his lien . I express no opinion at all upon the other ques -
THE

UPLANDS, tions, some of which are rather intricate ones .
LTD.

	

The appeal will be allowed in so far as Cameron's case i s
MACDONALD, concerned, with costs applicable to his case here and below o n

C .J.A.

	

the scale applicable thereto .
IRVING, J .A .
MARTIN, J .A . IRVING, MARTIN and GALLII-IER, M.A. agreed.

GALLIHER ,
J .A.

The appeal in the Vannatta case was argued on the 8th of
April before the same Court .

Maclean, K.C., Higgins, and Bass, for appellants : These
men cannot be called sub-contractors or material men, and nee d
not really have given notice of claim for lien. They simply did
work hauling. They performed work and rendered service on
the lands affected .

[Per curiam : The only doubt is as to the meaning of section
3 of the statute as applied to them . ]

Argument Well that merely prevents a lien attaching to a highway tha t
is manifestly a highway . The whole idea is that a man shall
have the protection he is entitled to for the work he has done .
In any event, we repeat our submission that these are not publi c
highways.

Bodwell, K.C., for respondents : We repeat our submission in
the Baker case as to these being public highways .

H. TV. R. Moore, on the same side : None of these claimant s

LAMPMAN ,
CO. J .

The Legislature has specifically defined the character of thes e
roads . As to the sufficiency of the evidence of Cameron's claim,
that was not only proved, but admitted at the trial .

MACDONALD, C .J.A. : I think it is quite clear that Cameron
°APPEAL is entitled to a lien on that part of the sewer upon which he

worked, which was below low-water mark . I am not placing
April 22

.
any interpretation on section 3 . I think this case, so far as IJuly 22,

propose my judgment to extend, is not affected in any way by

Jan . 10 .

1913
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are entitled to a lien—they are contractors. Vannatta : As to
the first half of his claim, the lien was not filed within 31 day s
after completion of the work. This man is a common carrier
(Webster v. Real Estate Imp. Co. (1886), 6 N.E. 71) and
should have given notice of claim for lien, and admittedly n o
notice was given. None of the other claimants did any work ,
or caused any work to be done on the property themselves ; nor
had they any contract, except as a contract of hiring materia l
(teams) and men .

Higgins, in reply : As to time limit, 31 days after completio n
of work done : this was a continuation of the original agreement .
There was no cessation of the work—it continued ; the original
written understanding was simply enlarged . These claimant s
do not come within the category of persons who must give notice .
There is a distinction between "delivery" and "placing" as t o
material .

Cur. adv. vult .

22nd July, 1913 .

MACDONALD, C .J.A. : The Anderson Construction Company
had a contract from The Uplands, Limited, to make streets ,
boulevards and sewers in a tract of land of several hundre d
acres which was being subdivided for residential purposes, an d
was known as the Upland Farm, of which William Hicks Gard -
ner was the registered owner, The Uplands, Limited, being the MACDONALD,

registered holder of an agreement of sale from the said regis-

	

C.J .A.

tered owner . The appellant Vannatta was under contract with
the Anderson Construction Company to haul cement from th e
Grand Trunk Pacific wharves to the Uplands, and deliver same
in stock piles where needed for the prosecution of the said work ,
and for the hauling of certain iron pipes from Rithet 's wharf to
the same place, to be distributed where directed by the Anderso n
Company. Two questions arise in his claim, one going to th e
whole, and the other to part of it . As to the first, the learned
trial judge held that he was not within section 6 of th e
Mechanics' Lien Act, as being a person who had done work o r
service upon the premises .

The fact that the cement and pipes were hauled from a poin t
outside the Uplands to that property does not, in my opinion,

LAMPMAN ,
CO . J .

191 3

Jan . 10 .

COURT OF
APPEAL

April 7 .

July 22.

BAKE R
V.

THE
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LTD.

VANNATTA
V.
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exclude the said appellant from the class of persons mentione d
in the said section. If a hod-carrier were required by hi s
employment to carry bricks or mortar from an adjoining lot
not included in the premises being built upon, and deliver the m
to the bricklayers upon such building, I do not think we could
say the hod-carrier was outside the protection of said section ,
and if that be so, the hauling of material from a greater distance
is distinguishable only in degree . The work being performed
by said appellant was an essential part of the contractor 's work .
It was work upon the undertaking, and hence, while not all
physically performed upon Upland farm, was in contemplation
of the Act performed there. This is not like the case of a

common carrier delivering goods at its freight depots . Here
the appellant was required to do part of the work on the premise s
and part of the hauling was over the Upland farm, and th e
unloading and distribution was done there and was an integra l
part of the work in progress .

With regard to the other point, it was argued that as to the
items of $384.10 and $12, his lien was filed too late . I think

this is so. The contract under which the deliveries were mad e
expired on the 1st of October, and the lien was not filed within
31 days of that date . As to the other items, amounting to
$294.10, the defendants are entitled to succeed .

As to the other lien claimants, McLeod, Gillespie, Cameron
& Calwell, and Dilley, whose claims are of an appealable
amount, their work was all done on the Upland farm, and henc e
the question I have just dealt with in Vannatta' s case does no t
arise in their cases. I therefore hold that all these claimants,
including Vannatta, are within said section 6, and as it has no t
been made an issue in this appeal that there is no money due b y
the owner to the contractor, it is unnecessary to distinguis h
between labourers and sub-contractors .

The principal contest in this appeal was as to whether th e
work which the Anderson Construction Company had contracte d
to do for the respondents was work in public highways, and i f
so, whether section 3 of the Act did not preclude lien claims .
I think the several streets which are designated lot X on th e
plan of the Uplands are not to be regarded as public roads .

LAMPMAN ,

CO . J .

1913

Jan . 10.

COURT OF
APPEAL

April 7 .

July 22 .

BAKER
V.

TH E
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LTD .

VANNATTA

V.
TH E

UPLANDS,
LTD .

MACDONALD ,
C .J.A.
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Schedule C . of the Oak Bay Act, 1910, chapter 72, British LAMPMAN ,
Co . J .

Columbia statutes, 1910, to my mind settles that question in
favour of the appellants, hence all the appellants whom I have

	

191 3

found entitled to succeed are, I think, entitled to liens upon the Jan . 10 .
Upland farm, including Lot X, subject, of course, to any para-

COURT of
mount interest .

	

APPEAL

I would allow the appeal of the appellants Vannatta to the April 7 .

extent already mentioned, and of McLeod, Gillespie, Cameron July 22 .

& Calwell, and Dilley in whole.

	

BAKER
v.

IRVING, J .A. : I see no objection in allowing the lien on the UPLANDS .

ground that this claim is for filling in and making up roads . I

	

LTD .

am of opinion that these are not public highways within the VANNATT A

meaning of the Act—certainly they were not dedicated until

	

TH E

made and completed .

	

UPLANDS,
LTD.

As to Vannatta, I think he had 31 days from completion o f
the services to file his claim for lien. The latter is spoken of
as one contract and the verbal agreement to continue is spoken
of as another contract, but really and truly he claims in respec t
of services . I would therefore hold that he was in time, but in
my opinion the Act does not contemplate a lien being allowe d
for work done upon land to a person who delivers goods to be
used in the construction and improvement of a place, although
the place of delivery is in or upon the land . The Act speaks
of a lien for a person placing and furnishing material, and in IRVING, J .A.

the schedule they speak of the delivery by the person who place s
and furnishes the material . The Supreme Court of Massachu-
setts, in Webster v . Real Estate Imp. Co . (1886), 6 X.E. 71 ,
has held that the hauling of raw material to the premises wa s
too remote to entitle the carter to a lien . This case is cited in
Phillips on Liens, and I think in 1891, when I was in practic e
and acted in many mechanics' lien cases for the Victoria Lumbe r
& Manufacturing Company and other mill owners, a decisio n
was given that although the mill owner could have a lien for hi s
lumber, he could not include the cost of hauling . I have tried
to find a report of that decision, but no report can now be foun d
one way or the other. I would strike out Vannatta's claim.

As to the other four claimants, in my opinion they caused
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work to be done. They supplied teams and men . I would
allow their claims.

191 3

Jan . 10 .

		

MARTIN, J .A . : The first objection to all the liens is based on
section 3 of the Mechanics' Lien Act, but I shall content myselfCOURT OF

APPEAL by saying that, after a careful consideration of the point, I hav e

April 7.
come to the conclusion that the roads in question are not "publi c

July 22. streets or highways" within that section, and therefore it pre -
sents no obstacle.

BAKER
v.

	

Vannatta's claim is for hauling material (sand, gravel ,
THE

UPLANDS, cement, pipe, etc .) from town out to the property in question a t
LTD .

	

so much per yard or ton, under a written contract with the con -
VANNATTA tractors, which contract was, I find, renewed so as to form one

THE

	

continuous contract, amounting to $690 .20. This includes
UPENDS, also some materials which he hauled from the property int o

town, that had to be returned or changed. No notice in writing
of intention to claim a lien was given under the proviso in sec-
tion 6. It was urged that Vannatta is entitled to a lien a s
having "placed" material under section 6, but I have come t o
the conclusion that the expression "places" is not equivalent t o
"delivers," for it imports the handling of such material afte r
the bare delivery on the ground. The reasoning in Webster v .
Real Estate Imp . Co . (1886), 6 N.E. 71, seems sound, and th e
true distinction is drawn between helpers, hod-carriers an d

MARTIN, 3%A- conveyors of material upon the premises, and bare conveyors of
material to the premises, and it makes no difference in principl e
if the helper or hod-carrier should have to carry the material t o
the work from e.g ., a heap or pile of such material deposited fo r
convenience upon the highway outside of the boundary of the
lot upon which the work was being done . At the same time I
recognize that in all matters where the question of degree is a n
important feature, it is hard to draw precisely the real line of
demarcation.

It follows that this claim should be dismissed .
As to Dilley 's claim, it is agreed that he is entitled to $172 .10

if we are in his favour as to the road not being a public stree t
or highway, and therefore his claim should be allowed .

The other claimants are all of the same class (except Gillespi e

LAMPMAN,
CO . J .
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in part, as hereafter noticed), and their claim is based upon the LAMPMAN,
co . J .

fact that they supplied teams of horses, waggons and drivers t o
the contractor for hauling sand, gravel and earth upon the 191 3

property, for which they were paid so much per day, and said Jan . 10.

teams, waggons and drivers were subject to the control and orders COURT O F

of the contractor's foreman, and did only what work he APPEAL

required of them. It is contended by the defendant that these April 7.

teams, waggons and drivers should be considered as legally of July 22 .

the same nature as plant or tools hired to the contractor . The
BAKER

point turns on the expression in section 6 : "Every person who

	

v .
does work or service or causes work or service to be done upon,"

	

THE
UPLANDS ,

etc., which is difficult to exactly define, as it is at once a corn-

	

LTD .

prehensive and loose expression . I have reached the conclusion, VANNATT A

v.
after some hesitation, that it does not cover the present claims .

	

THE

It is clear that a master who hires out his servant to work for UPLANDS ,
LTD.

another has no lien for his services, though the servant himsel f
would have ; nor is it the less clear that one who hires out teams ,
solos, has no lien . And I am unable to see that the mere con-
junction of teams with drivers alters the principle, because bot h
are simply supplied on the ground subject to the order of th e
contractor, and they stand there idle and ineffective till the will
of the contractor, in whose exclusive employment they are for
the time being, "causes" them to work—in other words, the MARTIN, J . A

primary and moving cause of the work is the will of the con -
tractor, and the men and teams placed under his control for th e
purpose of his contract are the mere instruments of his will to
that extent . It follows that these claims should be dismissed .

As to Gillespie, he drove one of his own three teams, and i t
is conceded that if there is a lien at all, he would, in any event ,
be entitled to one-third of his claim, but it follows from the view
I have taken that he should have a lien for the full amount of
his claim .

GALLIHER, J .A . : If liens can attach, then in my opinion
Macleod, Gillespie, Cameron & Calwell, and Dilley are entitled
to liens for the full amount of their respective claims . The OALLIHER,

J.A.
learned trial judge has held that the lands comprising lot X are
highways, and that therefore, under section 3 of the Mechanics'
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LAMPMAN, Lien Act, Revised Statutes of British Columbia, 1911, chapter
CO . J.

	

—

	

154, a lien cannot attach for work done thereon, nor can i t
1913 attach to the lands benefited thereby . At first blush that migh t

Jan . 10. seem to be so, but after looking into the whole history of the

COURT OF transaction, and considering section 6, subsection 2 (c) of the
APPEAL Mechanics' Lien Act in connection therewith, I have come to the

April 7 . conclusion that the lands benefited thereby and enjoyed there -
July 22 . with are subject to liens.

	

BAKER

	

The registered owner of what is now known as the Uplands i s
v

	

the defendant Gardner, who has, by agreement transferred these
UPLANDS, lands to the defendants, The Uplands, Limited. These latter hav e

	

LTD.

	

subdivided the lands into residential lots, opened up and lai d
VANNATTA down roads and streets, and filed a plan of their subdivision .

v.

	

THE

	

The whole scheme is to provide a strictly high-class residentia l

UPLTDDS° section, and in order to enable them to place it upon the market
advantageously, and to enhance the value of their holdings, an d
in fact to make it possible for them to sell their holdings a s
residential sites of the class aimed at, they marked out and con-
structed expensive roads and streets and also sewers and water
mains, etc . It is quite clear from the foregoing that all thi s
was done for the purpose of enhancing, and did enhance and
benefit their private holdings. It was in connection with thi s
work that the liens were claimed.

GALLIHER,

	

There has been no dedication of these roads as highways . In
J .A .

fact, in the agreement with the municipality of Oak Bay, th e
limits of which include this property, it is specifically agree d
that nothing therein contained shall be deemed a dedication o f
said lot X to the public or to the municipality as public roads o r
streets : see Schedule C. to chapter 72, British Columbi a
statutes, 1910 ; and the only way in which they can be said to
be public highways is that the public, by said agreement, are fo r
all time to have free right of way over them. This may be
sufficient to constitute them public highways in that sense, bu t
not such public streets or highways as is contemplated by sectio n
3 of the Act, having regard to the fact that they form so essential
a foundation for the development scheme of this whole area of
private property, are laid out and constructed by private
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interest, control maintained, and are open only to the public on
completion .

For work done on these roads and streets, done in the first 191 3

place (and before they were open to the public) solely in the Jan . 10 .

interest of the defendants and those who should become holders COURT of

under them, and undoubtedly for the benefit of the lands, I think APPEAL

there is a right of lien on those lands . I have never known, nor April 7 .

have I been able to find a similar case. The circumstances are July 22 .

peculiar, and I think, warrant me in taking the broadest view
BAKER

possible in favour of the workman. The appeal should be

	

v.

allowed, with costs, and judgment entered for the four plaintiffs

	

TA N
f

	

~

	

UPLANDS ,D9 ,
above mentioned for the respective amounts claimed, with costs .

	

LTD.

As to the Vannatta claim, I do not think his work comes VANNATTA

within the class contemplated by the Act, being merely for

	

THE

teaming supplies.

	

UPLANDS ,
LTD.

Appeal allowed in part, Martin, J .A. dissenting .

Solicitors for appellants : W. H. Bullock-Webster, and A . S .

Dumbleton .

Solicitor for respondents : H. W. R. Moore.

LAMP MAN,
Co. J .

14
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June 10.

HALLREN
V.

HOLDEN

Statement

HALLREN v . HOLDEN.

Libel—Excessive damages—Counsel suggesting evidence that he knew could
not be produced or would be ruled out—Influence of on jury—Objectio n
to not taken at trial—Costs of abortive trial .

The plaintiff, before the action, had been divorced by her husband (th e
defendant) on the ground of adultery with H., who subsequently mar-
ried her. After the divorce H . wrote scandalous and obscene letter s
respecting the defendant to defendant's children, and a warrant was
issued for his arrest . He was arrested by detectives in the plaintiff' s
rooms in an apartment house about half past eight in the evening. A
newspaper published an account of the trial, when the defendant com-
plained over the telephone to the editor that the affair was no t
properly reported, saying : "Detective Champion said that he arreste d
Hallren (H.) last November in the bedroom occupied by Nettie, the
divorced wife of Holden." The words were subsequently published i n
the newspaper . On this statement the plaintiff sued for libel . The
jury awarded $25,000 damages, for which judgment was entered. The
evidence shewed that throughout the trial plaintiff's counsel contin-
ually made suggestions of evidence that he knew he could not produce
or that, if submitted in evidence, would be ruled out.

Held, on appeal, that there should be a new trial on the ground of excessiv e
damages .

Held, further, that the plaintiff pay the costs thrown away by reason o f
the abortive trial because of the course adopted by plaintiff's counsel
throughout the trial .

Per MACDONALD, C .J .A . : That the tactics pursued at the trial might hav e
had a great deal to do with the excessive damages arrived at by th e
jury, who were evidently awarding alimony, and not damages fo r
slander .

Per IRVING, J.A . : That although the failure of counsel for defendant t o
object to going on with the trial is as a rule necessary for the allow-
ance of a new trial on the ground of inflammatory speeches by counsel ,
yet justice would be done in this particular case by ordering a new
trial, notwithstanding such failure.

APPEAL from the judgment of MORRISON, J. and the verdict
of a jury in an action for libel tried by him at Vancouver on the
14th of March, 1913 . The facts appear fully in the judgmen t
Of MACDONALD, C.J.A .

The appeal was argued at Victoria on the 6th, 9th and 10th o f
June, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A .
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COURT OF
APPEAL

191 3

June 10 .

HALL&EN
V.

HOLDE N

Argumen t

S. S. Taylor, K.C., for appellant (defendant) : Hallren' s
arrest took place on the 2nd of November, 1911, and the slande r
complained of is that Holden told the newspaper man tha t
"Detective Champion said that he arrested Hallren last Novem-
ber in the bedroom occupied by Nettie, the divorced wife of
Holden." We contend : first, the statement is true ; second,
the plaintiff should have been nonsuited because of her evidence ,
which established that Hallren was arrested in her bedroom ;
and, third, that they have not proved any special damages.
Under section 5 of the Libel and Slander Act, chapter 139 ,
Revised Statutes of British Columbia, 1911, "words spoken
and published which impute unchastity or adultery shall no t
require proof of special damages." We submit the words use d
in this case do not came within that section : see Phipson on

Evidence, 5th Ed ., 585. There is no imputation of unchastity
unless that is the only meaning that can be put to the words :
Capital and Counties Bank v. Henty (1882), 7 App. Cas. 741
at pp. 744, 748, 750. To impute unchastity you must impute
carnal knowledge, and you cannot put such an interpretation o n
the words used : Nevill v. Fine Art and General Insuranc e

Company (1897), A.C. 68 at p. 73. You have to prove tha t
these words impute unchastity . As to the merits, the plaintiff
does not say that Hallren was not arrested in her bedroom .

[IRVING, J.A . : The mode adopted by plaintiff's counsel in
changing the subject in his examination of witnesses in order t o
cover up facts that are against him cannot be too strongly con-
demned. ]

We complain strongly of the conduct of plaintiff's counse l
both through the trial and in his address to the jury .

R . M. Macdonald, for respondent : The offence of the appel-
lant here was that of libel, not merely slander . Everyone who
writes, prints or publishes a libel, or is in any way responsibl e
for its being written, printed or published, may be sued by th e
person defamed : Odgers on Libel, 5th Ed., 171 ; Parkes v .

Prescott (1869), L.R. 4 Ex. 169. The evidence shews that th e
appellant made the false statement as to Champion's evidenc e
for the express purpose of having it published in the newspapers .
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June 10 .

HALLEE N
V.

HOLDEN

Argument

He is, therefore, equally responsible for the publication of th e
libel as the printer.

So far as the amount of the verdict is concerned, it is sub-
mitted that in an action for libel the amount of damages i s
peculiarly a matter for the jury, and the Court will not inter-
fere unless it is satisfied that the verdict is the result of gros s
error, prejudice, perverseness, or corruption : Davis v. Shep-

stone (1886), 11 App . Cas . 187 ; Praed v. Graham (1889), 24
Q.B.D. 53 ; Roe v. Hawkes (1663), 1 Lev . 97 ; Roberts v . Owen

(1889), 53 J .P. 502 .
In actions for libel, the jury, in assessing damages, are entitled

to look at the whole conduct of the defendant from the time th e
libel was published down to the time they give their verdict .
They may consider what his conduct has been before the action ,
after the action, and in Court during the trial : per Lord Esher ,
M.R. in Praed v. Graham, supra, at p. 55.

In answer to the argument that plaintiff 's counsel wrongl y
and unduly inflamed the jury by reference to inadmissible mat -
ter, it is submitted that the matter which counsel at the trial
tendered was really admissible, and should have been receive d
by the Court . If the jury were inflamed it was not by reason
of any improper references on the part of the plaintiff's counsel ,
but by reason of the obvious malice shewn on the par t
of the defendant in pursuing the plaintiff and publishing the
gross libel in question. These were properly matters that th e
jury should consider in assessing the damages . Moreover, the
appellant is estopped from raising such an argument at th e
present state of the case, because he deliberately concurred i n
having the case go to the jury after all the remarks of counsel ,
which he now charges as objectionable, had been made. He
cannot take such a stand in the hope of a favourable verdict, and ,
upon its turning out unsatisfactorily to him, complain that the
case should never have gone to the jury. Upon this point I rely
upon the principle laid down in Nevill v. Fine Art and Genera l

Insurance Company (1897), A .C. 68 ; Scott v. Fernie (1904) ,
11 B.C. 91.

Taylor, called upon on the question of new trial : We are
entitled to a new trial on two grounds : first, owing to the con-
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duct of plaintiff's counsel at the trial ; and second, the damages COURT O F
APPEAL

are excessive. The damages cannot be sustained. The jury
have evidently assumed that the defendant is a wealthy man,

	

191 3

and there is no evidence of his means : King on Defamation, p . June 10.

779 ; Williams v. Smith (1888), 58 L.J., Q.B. 21 .

	

HALLREN

Macdonald : The very widest latitude is given counsel in

	

z' .
HOLDEN

such cases so that the jury should have all the surrounding cir-
cumstances in mind when deciding on a verdict . As to evi-
dence of collateral matter, he referred to Odgers on Libel an d
Slander, 5th Ed., 373. Any evidence to shew a set intention
to injure the plaintiff can be submitted.

[MACDONALD, C.J.A. : The evidence shews clearly that coon-
Argument

sel for plaintiff the whole way through the trial was not playing
the game. Counsel should never forget that they are officers o f
the Court, and should conduct their case fairly before the jury . ]

Taylor, in reply.

MACDONALD, C .J.A. : I think there should be a new trial .
The plaintiff, prior to bringing the action, was divorced b y

her husband for adultery committed with one Dennis Hallren ,
who has since married her. After the divorce Hallren wrote
scandalous and obscene letters respecting the defendant to the
defendant's children. On this charge Hallren was arrested ; we
have not heard any statement as to whether he was acquitted o r
not. The Sun newspaper published an account of the trial o f
Hallren, and the defendant, over the telephone, complained t o
the editor that the report did not shew that the arrest of Hallren MACDONALD,

was made in plaintiff's bedroom, which he asserted was the fact .

	

C,a .A .

It was for this statement that the action is brought . The trial
was conducted in a very unsatisfactory manner . Counsel for
the plaintiff, it appears to me, systematically sought by pro -
pounding inadmissible questions, and by improper suggestions ,
to inflame the minds of the jury. The jury awarded $25,00 0
damages . The answer of the foreman to the question "Have
you arrived at your verdict ?" was, "We certainly have." And
the amount of the verdict shews how successful were the efforts
along the line I have just indicated . I think it was alimony
that the jury was awarding, not damages for slander. As I
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COURT OF think there should be a new trial, principally on the ground o f
APPEAL

excessive damages, which alone would lead me to grant a ne w
1913 trial, I will not say anything further about the facts of the case .

June 10. I think the tactics pursued at the trial may have had a great deal

11ALLREN to do with the excessive damages arrived at by the jury . I
v .

	

think there has been a mis-trial in this case, and it should g o
HOLDEN

back .
With regard to the costs, the costs of this appeal, of course ,

MACDONALD,
C.J .A . will go to the appellant . As to the costs thrown away by reaso n

of the abortive trial, I shall be pleased to hear what counsel
have to say on that.

IRVING, J .A . : In my opinion there was a case to go to th e
jury ; the words used were capable of being construed by a jur y
as an imputation against the woman's chastity .

I cannot say that the evidence was not sufficient to support a
verdict.

The assessment of damages by the jury, $25,000, seems to m e
extraordinarily heavy, but speaking for myself, I would no t
order a new trial on that ground only. But there were very

IRVING, J.A . inflammatory statements made by counsel for the plaintiff, an d
also statements by the same counsel not supported by evidence ;
and there was throughout the trial a failure to a very great exten t
to sheet home to Hallren as the person responsible, the so-calle d
"spying" and other acts of aggravation . Having regard to th e
conduct of counsel and the extraordinarily heavy damages, I
think we ought to order a new trial. The failure of counsel
for the defendant to object to going on with the trial is to my
mind very serious. But having regard to the whole trial, I
think that justice will be done by setting aside the verdict an d
ordering a new trial . I think the suggestion of the Chie f
Justice as to costs is right .

MARTIN, J .A. : I am of the opinion there ought to be a new
trial on the ground of excessive damages. While I concur in
what my learned brothers have said in regard to the conduct o f

MARTIN, J .A .
plaintiff 's counsel at the trial, yet at the same time I do no t
think that of itself is sufficient to warrant a new trial being
ordered, because the counsel for the defendant did not do what
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I think, strictly speaking, he ought to have done, viz . : ask the
learned judge to discharge the jury on account of the prejudic e
which he alleges was created in their minds . It is, I think, in
this case at least, too late for him now to rely upon that as a
ground for a new trial .

I agree with what has been suggested with regard to costs .

GALLIIER, J .A . : I also think there should be a new trial . I
do not know that I can usefully add very much to what has been
said by my learned brothers . I think it is unfortunate that fre-
quently counsel—and sometimes it may inadvertently be done—
allow themselves to be carried away by the bitterness that exist s
between the parties, and in that way are, possibly inadvertently,
led into a course during a trial that if they took a cooler view of
matters would not occur. If it were only one or two isolate d
instances in the trial, I do not think that would be sufficient to
place very much weight upon . But when the general trend o f
the trial shews what does appear here to be a systematic cours e
followed along those lines, then I think it really amounts to a
case that has been mis-tried. The real facts have not been left
fairly before the jury unencumbered by suggestions or attempte d
introduction of evidence that was not admissible .

I do not say anything about the question of damages, for thi s
reason, that it is very hard indeed to say ; that depends entirely
on the circumstances what damages are adequate in a case o f
that kind. It may very well be, even although this woman has
been divorced on the grounds stated, that she still has friends
that believe in her innocence, and believe in her innocence in
that connection ; and it might indeed be a serious thing to that
woman if an attempt is made to shew that even after a divorc e
was obtained she is continuing the conduct that she is allege d
to have indulged in before a divorce was obtained. Under
those circumstances it is pretty hard to say just what is exces-
sive damages, and what is not excessive damages, therefore I
express no opinion on that matter at all . But I agree in the
main with my learned brothers that there should be a new trial .
As to the question of costs, I do not dissent from the views that
have been expressed in regard to that .

COURT O F
APPEAL,

91 3

June 10 .

HALLRE N

V .
HOLDE N

OALLIHER,
J.A.
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COURT OF

	

The Court ho l the argument of RR„ Taylor and Ti AT .
APPEA L

1913

	

Per curiam : We are all agreed that the plaintiff should pay
June 10. the costs thrown away by reason of the abortive trial . We do
HALLREN that principally for this reason, that we think we ought t o
HOLDEN emphasize our disapproval of the course that was adopted b y

plaintiff's counsel in this case by ordering her to pay the cost s
of the abortive trial ; of course, those will only be the costs tha t

New trial ordered.

Solicitors for appellant : Taylor, Harvey, Grant, Stockto n
& Smith.

Solicitors for respondent : MacNeill, Bird, Macdonald &
Bayfield .

FRIPP v. CLARK ET AL .

County Court—Mechanics' Lien Act, R.S.B.C . 1911, Cap . 154—Right of
1913

	

architect to lien—Entire contract .

June 2. An architect is not entitled to a mechanic's lien for preparing plans, an d
where a lump sum is to be paid for preparing plans and for superin -

FRIPP

	

tendence, he is not entitled to a lien for any amount .

CLARK ACTION on a claim for a mechanic's lien to recover $600 for
preparing plans and for superintending the erection of a dwell-
ing house for the defendant Clark. The plaintiff was to receiv e

Statement five per cent . of the cost of the dwelling house as remuneratio n
for his services . Tried by MCINNES, Co. J. at Vancouver, on
the 2nd of June, 1913 .

W. C. Brown, for plaintiff.
Argument Saunders, R . W. Hannington, and Creagh, for the variou s

defendants.

MCINNES, Co. J . : Under the Mechanics' Lien Act, an

Judgment architect is not entitled to a lien for preparing plans, and a s
the contract in this case was an indivisible one, the plaintiff
is not entitled to a lien for any amount.

Action dismissed.

donald on the question of costs .

GALLIHERJ .A. , have been thrown away .

MCINNES,
CO. .1 .
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KIDD v. NELSON.

	

MORRISON, J.

Contract—Repudiation of—Action to enforce—Fraud—Misrepresentation —

	

191 3

Reference .

	

March 28 .

An action by a vendor to enforce a contract for the sale of a busines s
fails where it appears that the purchasers were induced to enter int o
the contract by the material misrepresentations of the vendor, though
innocently made .

Judgment of MORRISON, J. varied.

APPEAL from the judgment of MORRISON, J . in an action
tried by him at Vancouver on the 12th of March, 1913 . The
action arose through an agreement between the parties partly in
writing and partly oral, whereby the plaintiff sold to the
defendant his business as a tea merchant in Vancouver, whic h
included the goodwill of the business, his title to the regis-
tered trademark "Overwaitea, " with a stock of special bags
used in packing the same ; also all orders then on hand for tea,
with bags and other goods in connection with the business . The
consideration for the sale was the sum of $1,307 .08, and the
transfer to the plaintiff of 20 shares of the capital stock of the
defendant Company. The defendants took possession of the
business, but on not carrying out their part of the agreement ,
the plaintiff sued for $1,307 .08 and for specific performance of
the agreement for the transfer of the shares of the defendant
Company. The defendants pleaded that they were induced
to enter into the agreement by the representations of the plaintiff
as to the volume of business he had done and as to the prospect s
for an increased business. Subsequently it appeared that thes e
representations were false, to the knowledge of the plaintiff,
when they repudiated the agreement .

D. A . McDonald, and Housser, for plaintiff.
Armour, for defendants .

28th March, 1913 .

MoRRIsoN, J. : I think the contract sued upon must stand .
The defence set up and argued with emphasis at the trial is DIORRISON, J .

COURT OF
APPEAL

June 5 .

KIDD
V.

NELSO N

Statement
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MORRISON, J . fraud. I do not find that the plaintiff in any way acted fraudu-

1913

	

lently. He was certainly sanguine . He is sanguine now . I

March 28 . cannot see in what way the defendants could have been misle d
by the plaintiff. They are experienced business men and wer e

COUrPEAOF not dealing with a man who had, as I confess they would hav e
one believe, just sprung from the ground, whose sanguin e

June 5 . expectations and estimate of his business and worth were taken
KIDD without investigation or thought . I quite agree with Mr.

NESON McDonald 's contention, supported as it is by evidence, that the
defendants did not, or would not, realize that they had to push
the trade and spend money in so doing by adopting one or al l
of the methods known to the trade .

Mo$$ISON, J.
There will be a reference to ascertain the exact amounts

constituting the particulars of claim . The plaintiff will pay
the costs of the adjournment of the first day .

The appeal was argued at Victoria on the 5th of June, 1913 ,
before MACDONALD, C.J.A., IRVING, MARTIN and GALLIIIER,

JJ.A.

Davis, K.C., for appellants (defendants) .
Housser, for respondent (plaintiff) .

MACDONALD, C .J.A . : The Court is unanimous in thinking
that the contract ought not to stand, because of the misrepre-
sentations of the plaintiff ; and that the judgment below, which
held that the contract had been broken by the defendants i s
erroneous. The present situation has been brought about b y
the plaintiff's own misrepresentations, which we will assum e
for the purposes of this case were innocent misrepresentations .

The only other question then, is, what directions ought we t o
give to the registrar, to whom it should be referred to ascertai n
what, if anything, ought to be paid by the defendants to th e
plaintiff by reason of deliveries of tea, or of transactions betwee n
them while the arrangement lasted ? Upon that point, if yo u
have anything to say, we shall be glad to hear you.

Further argument was then heard.
Davis : There are three elements of the action ; one is the

Judgment

Argument
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transfer of the stock, and the second is liability for outstandin g
orders, that is where the tea is held in warehouses at the banks .
That is the important item.

MORRISON, J .

191 3

March 28 .

MACDONALD, C .J.A . : According to my idea of it, the present cou&T of
APPEA L

judgment disposes of the first two points, that is to say, there i s
to be no delivery or transfer of the shares, and there is to be a June 5 .

release from the obligation to take over orders which were given glen
by the plaintiff to persons supplying the tea . As to the third

	

v.
NELSON

point, there should be a reference .

Per curiam : The appeal will be allowed with costs, and the
order below varied in the manner indicated. The question of
the costs of the trial will be left to the judge of the Court below, Judgment

to be fixed after the reference ; that is, the question of the
costs below, including the costs of the reference .

Appeal allowed .

Solicitors for appellants : Davis, Marshall, Macneill & Pugh .

Solicitors for respondent : Williams, Walsh, McKim &

Housser.
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THE GLOBE REALTY CO . v. MARTINDALE &
BATE .

Principal and agent—Sale of land—Commission—Sub-agent ' s right to share
—Agreement—Sub-agent in service of purchaser .

COURT O F
APPEAL J . and G., members of the plaintiff Company, sold a newspaper plant to M . ,

one of the terms of the sale being that G . should remain as manager of
1913

	

the paper for two months . Whilst so acting as manager, G ., learnin g

June 26.

	

that M. required more extensive quarters owing to a contemplate d
enlargement of the plant, proposed to the defendant Martindale that

GLOBE

	

his firm should obtain an option on a certain property . Acting on the
REALTY Co.

	

suggestion, Martindale secured an option, and shortly after G. intro -
v.

MARTINDALE

	

duced M . to Martindale, who, after the usual negotiations, sold th e

BATE property to M . and received $1,000 commission for the sale . G.
claimed that from the time he proposed the defendants should take a n
option on the property in question it was understood between himself
and Martindale that he was acting as a member of the plaintiff Com-
pany and agreed that they should share in the commission . Martin -
dale, on the other hand, swore he looked upon G. as M.'s agent and
knew nothing of the plaintiff Company or of the claim for a share i n

the commission until after M . had personally negotiated for the pur-
chase of the property and very shortly before the sale was closed.

Held (GALLIIIER, J .A. dissenting), that the plaintiffs had not established
an agreement or promise by the defendants to pay the plaintiffs a
share of the commission, although the defendants admitted that but
for the fact that G., a member of the plaintiffs' firm, was in the
employment of the purchaser of the land, he and his firm would have
been entitled to a commission, according to the usage of land brokers ,

for G. had introduced the purchaser to the defendants .
Judgment of BARKER, Co. J . affirmed.

APPEAL by plaintiffs from the judgment of BARKER, Co. J .
in an action tried by him at Nanaimo on the 22nd of October ,
1912 . The facts are set out in the headnote and reasons for
judgment .

F. C. Elliott, for plaintiffs .
Beevor-Potts, for defendants .

BARKER ,
co. J .

	

defendants $500, being half of the commission received by th e

BARKER,
CO. J .

191 2

Oct. 22.

Statement

BARKER, Co. J . : In this action the plaintiffs claim from the
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defendants for the sale of what in the trial has been called the BARKER ,
co. s .

Dailey property, to one Matson, owner of the Nanaimo Daily
Herald .

	

191 2

It seems to me that the rights of the plaintiffs depend (apart Oct. 22 .

from the question as to whether the plaintiffs, as the employee COURT of

of the purchaser, could have any right to the commission) upon dppp	 A7.

what took place between the defendants and George Mowat, one 191 3

of the plaintiffs, on the date of the first conversation between June 26 .

them. Some days before that date it had been published in th e
Herald that Matson had purchased that paper, and that Mowat

GLOBE
REALTY Co.

was to act as manager. According to the evidence of the MART NDALE
defendants, Mowat saw them, representing himself as manager & BAT E

of the Herald, and acting for Matson, saying that Matson wante d
to look over some properties suitable for a site for the Heral d
offices . The defendants say (and I am taking their evidence a s
the correct version of what took place) that there was nothin g
whatever said about his getting any commission in case a sal e
should be effected, or indicating that he expected any commission.
They thought he was representing Matson, did not know that he
had any connection with the Globe Realty Co ., or that he had
any interest in the real estate business . The letter from the Glob e
Realty Co. to George Mowat was not shewn to them, or read to
them, and they knew nothing about it until shewn to the m
during the trial . They were dealing at the time with Mowat BARKER ,

as manager of the Herald, and agent for Matson . A few days co. J .

later, acting on the suggestions made during the conversation
above mentioned, they made up a list of the properties they ha d
for sale which they thought might be suitable, and also got from
the owner of the property in question (which had been men-
tioned by Mowat as a desirable locality), the right to sell a t
$20,000, added $1,000 for their commission, and included it i n
their list . They say that they were instructed by Mowat to
put this list in a sealed envelope and leave it at the Herald
Office to be opened by Matson when he came to Nanaimo .
Matson came a few days later and whether he opened thi s
envelope or not I do not know, but he and Mowat went aroun d
and looked at the different properties listed, finally going to th e
office of the defendants, travelling together as owner and man-
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BARKER, ager of the Herald, and going to the defendants' office as owne r
CO. J .
_ and manager of the Herald, and I do not think that the defend-
1912

	

ants at that time had any idea except that they were dealin g
Oct . 22. with the owner and manager of that paper . From that tim e

COURT OF Mowat took no further part in the business, the final arrange -
APPEAL ments, after considerable delay, being completed between the

1913

	

defendants and Matson . The defendants say that later, when

June 26 . the deal was about complete, Mbwat came to them and suggeste d
—

	

that he should be allowed half the commission and said tha t
GLOBE he was a member of the Globe Realty Co . ) and they 3say that wasREALTY CO .

V .

	

the first time commission was mentioned .
MARTINDALE

& BATE The right to commission must depend upon a contract eithe r
express or implied . What took place between the members of
the Globe Realty Co ., or between Matson and that Company, has
no bearing in the absence of any knowledge of the defendants .
According to the best consideration I have been able to give t o
the evidence, the plaintiff George Mowat and defendants talke d
together in the first instance, the plaintiff as manager of th e

BARKER, ,Herald for Matson, and the defendants as real estate brokers,
CO . J .

The appeal was argued at Vancouver on the 9th of April ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A.

C . K. Courtney, for appellant : The finding of the learned
trial judge is not in accordance with the evidence . The letter
of the 28th of May, 1912, from Martindale & Bate to G . N.
Mowat spews there was an understanding between the partie s
such as the plaintiff contends .

Beevor-Potts, for respondents : If Mowat was an employee
of the purchaser Matson, he cannot obtain commission . He
cited Panama and Sou h Pacific Telegraph Company v. India

and there was no suggestion made that Mowat was acting fo r
his own Company, or in any other capacity than as agent fo r
Matson, and there was no arrangement at the time, or at an y
time, as to commission being allowed to him. Consequently, I
cannot see that the plaintiffs have established any right for an y
share of the commission received by the defendants, and hav e
no course but to dismiss the action on the usual terms .

Argument
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Rubber, Gutta Percha, and Telegraph Works Co. (1875), 1 0
Chy. App. 515 at p . 526 ; Harrington v . Victoria Graving Doc k

Co. (1878), 3 Q.B.D. 549 ; Williamson v . Barbour (1877), 9

Ch. D. 529 ; Bagnall v. Carlton (1877), 6 Ch. D. 371 ; Thomp-

son v. Havelock (1808), 1 Camp . 527.

Courtney, in reply, referred to Miner v . Moyie Lumber Co .

(1909), 10 W.L.R. 242 .

Cur. adv. volt .
GLOB E

26th June, 1913 . REALTY Co .

MACDONALD, C.J.A. : I would dismiss this appeal. I am

	

91 'MARTINDALE
unable to say that the learned County Court judge was wrong & BATE

in his conclusion. It seems clear that George M. Mowat, one
of the members of the plaintiff firm, was at the time he intro-
duced Mr. Matson to the defendants as a proposed purchaser of
the land in question, the employee of Matson to the knowledg e
of the defendants. The learned judge has found that at th e
time of the introduction he represented himself as manager fo r
Mr. Matson, and the defendants say they dealt with Matson
and Mowat on that basis . Defendants admit that just before
the sale was closed, Mowat informed them that he was a membe r
of the plaintiff firm and suggested that the firm was entitled t o
share the commission. In answer, the defendants told him tha t
this claim was an afterthought ; that he was in the employ of MACDONALD ,

Matson. The repudiation of the suggestion of commission at this

	

C .J.A.

time was not very emphatic . That could be understood in view of
the fact that the transaction had not been wholly closed, but I d o
not think what was said by defendants at that time amounte d
to a promise to divide commission either with Mowat or with
the Globe Realty Co. It is true that defendant Mhrtindale
states in his evidence that had Mowat not been an employee of
Mr. Matson, he should consider him entitled to a share of th e
commission claimed, but I do not think this advances the
plaintiffs' claim. The custom of sharing commission with
another agent would then doubtless have been recognized, bu t
what was done here was done by Mowat on the representation ,
as has been found by the judge, that he was acting as manage r
for Matson.

BARKER,
Co . J .

1912

Oct. 22 .

COURT O F
APPEAT .

191 3

June 26.
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IRVINC:, J.A . : I think we should accept the judge's finding s
and dismiss the appeal. The letter of the 28th of M'ay, 1912 ,
to plaintiff G. N. Mowat, causes some doubt in my mind, but it
is susceptible of explanation consistent with the facts found by
the trial judge. On the other hand, the plaintiff's letter of th e
25th of May, 1912, does not read as if there was any contrac t
made by the plaintiffs with the defendants for a commission. It
is written rather in the tone of an entreaty than a demand for
a settlement of a claim .

GLOB E
REALTY CO.

"

	

MARTIN, J .A . : I think the learned judge below has reached
MARTIN DALE

GALLIHER, J .A . : The continuing in charge by Mowat was a
term of the sale of the newspaper plant . It was to be handed
over as a going concern at the end of two months. The payment
of $30 weekly by Matson—call it salary or what you like an d
Mowat continuing in charge, does not create that relationshi p
between Matson and Mowat which would prevent the latter fro m
recovering here . On the facts I entertain no doubt that th e
plaintiff should succeed . The defendants' letter of the 28th of
May, 1912, is their own condemnation . That letter, short ,
emphatic and underscored, reveals the true reason why they
departed from what they themselves admit was the usual custom
to share commission. What they term "full investigation," but

GALLIHER, what I would term seeking about for a means of evading a jus t
J .A. responsibility, convinces me that had they not come to the con-

clusion that Mowat's relation to Matson precluded him from
recovering, there would have been no trouble about the matter .
Their introducing the feature of the Globe Realty Co. as some-
thing they had never heard of, and were not concerned with, i s
only an evasion, and their objection on that ground has no force .

Taking the circumstances of the procuring defendants t o
obtain the listing, the introduction to them of Matson, the fina l
consummation of the sale, all this through the agency of Mowa t
in the first instance, and the defendants' admission that unde r
such circumstances commission is divided, it appears to me ther e
;s a contract upon which plaintiffs can recover.

BARKER,
CO. J .

1912

Oct . 22 .

COURT OF
APPEAL

191 3

June 26 .

& BATE the right conclusion.
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I would set aside the judgment below, with costs, and enter
judgment for the plaintiffs, with costs .

Appeal dismissed, Galliher, J.A. dissenting .

Solicitors for appellants : Courtney & Elliott .

Solicitor for respondents : C . H. Beevor-Potts.

JACKSON v. IE W IN .AND BILLINGS (XT. IPANZ ,
LIMITED.

Vendor and purchaser—Sale of land—Co nveyance—Deficiency—Conapcn s

Lion—Rescission .

Plaintiff purchased 87 acres of land from defendants, paid cash, and wa s

given a conveyance containing the usual statutory covenants . There

was no preliminary contract by way of agreement for sale . Some six

months afterwards, he discovered, on having the land surveyed, tha t

there were only 25 acres in the property . Fraud was not alleged or

set zip .

llcMMi . on appeal . in an action fin compensation, that as the conveyance had

Keen executed and there was no preliminary contract for compensation .

the plaintiff was not entitled to relief .

Judgment of MojausoN, J. at the trial reversed .

APPEAL by defendants from the judgment of MoRRIsoN, J .
in an action tried by him at Vancouver on the 17th of Decem-
ber, 1912, allowing the plaintiff compensation for a shortage i n
acreage. The defendants, real estate brokers, owned a piece o f
land containing, according to the Crown grant, 112 acres .
They sold 25 acres to one Hillseth. In July, 1910, the plaintiff
ranee to their office and the remaining portion was sold to him
for $1,653, being 87 acres at $19 an acre. He paid $100 and
obtained a receipt note. A few days afterwards he came i n
again and paid the balance (Inc and obtained a conveyance . The

15

RARKER ,
Co. J .

191 2

Oct. 22 .

COURT OF
APPEA L

191 3

June 26.

GLOBE
REALTY CO.

v.
MARTINDAI. E

AND BAT E

MORRISON, J .

191 3

March 31 .

COURT OF
APPEAL

June 4 .

JACKSO N
V.

IRWI N

Statement
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MORRISON, J. property was bounded on one side by a river and was mostly
1913 bush land, with a small area in cultivation. The plaintiff had

March 31 . been shewn what were supposed to be the general boundaries by
a farmer living in the neighbourhood . Subsequently he sold

	 me
4

.	 and that the five acres were not within his boundaries . The pur-
JaCKSON chaser of the five acres brought an action against the plaintiff an d

IRWIN obtained judgment to the effect that the plaintiff had to convey t o
him the five acres or pay the sum of $50 damages, at the optio n
of the purchaser. Before the discovery of the discrepancy i n
the quantity of land first sold, the plaintiff expended considerabl e
sums in alleged improvements, including the erection of a large
barn, all outside the 25-acre area . The plaintiff then brought this
action for compensation for the shortage of 62 acres and for dam -
ages . No allegation of fraud was made against the defendants .

Statement The defendants refused to pay compensation, and, while denyin g
liability as to rescission, offered to pay back to the plaintiff th e
whole of the purchase price if he would re-convey the property .
This the plaintiff refused, claiming he could not do so on
account of the judgment obtained by the purchaser of the fiv e
acres .

ilowat, for plaintiff .
Abbott, for defendants .

31st March, 1913 .

Monnisox, J . : I find there was a mutual mistake as to th e
quantity of land in the area agreed to be sold . I find that a
bargain of sale was concluded between the parties on the basis of

MORRISON, J.87 acres at the price of $19 per acre. Immediately upon the
conclusion of the purchase by conveyance, the plaintiff proceede d
to clear the land and erect a barn with a capacity commen-
surate with the extent of land acquired, and he also purchase d
machinery to work that area of land . He also sold five acre s
to one Anderson and thereupon, for the purpose of that sale, he
had the land surveyed for the first time, when it was found tha t
the parcel bought from the defendants contained only 25 acres ,
and that the five acres sold to Anderson were not within thi s
25-acre area . The defendants were quite unaware of these

COURT OF
APPEAL five acres, and for the purpose of conveying had the property

surveyed, when he found there were only 25 acres instead of 87,
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circumstances at the time. The plaintiff now claims damages MoBRisox, J .

for breach of contract to convey 87 acres, or alternatively a

	

191 3

return of the price of 60 odd acres at $19 per acre, with interest ylareh 31 .

from the date of the conveyance . The defendants are willing to
take a reconveyance of the property, and they bring into Court

C
APPEA L

the necessary sum for repayment thereupon to the plaintiff. This
the plaintiff refuses, alleging as a ground that he had agreed to	

Tune 4 .

convey a portion of the land. It seems to me that the plaintiff JACKSO N

alone is responsible for the consequences of his precipitancy in IRWIN'

subdividing his purchase. For aught I know he can reconvey
as desired by the defendants. I do not think he is entitled t o
the damages he claims, in consequence of his own acts. He
knew, or must be held to have known the defendants ' connection
with the property . I do not think he in any way relied upon
anything they may have said as to the acreage, if they said any -
thing or did anything other than exhibit the sketch attached t o
the Crown grant, which does shew 87 acres to be the quantity o f
land in the parcel . He should have taken ordinary precaution
to check up the boundaries, if not before the purchase, at an y
rate before he started to sell a portion and before he began

MoRRYSON, J .
erecting buildings and expending money in alleged improve-
mentsby denuding the property of timber.

If I understand Mr. Abbott aright, he contends that inasmuch
as the contract was completed by conveyance there can be n o
relief . The competent relief in a case such as this, of a commo n
mistake, is rectification : Cole v . Pope (1898), 29 S.C.R. 291 ;
Paget v. Marshall (1884), 28 Ch. D. 255 at p. 263. The
defendants must return to the plaintiff the price of so much of
the land as falls short of the quantity proved to be there .

As to the costs of the action, the plaintiff is not entitled to
costs, because he has failed on the main ground of his action and
has refused to accept the defendants' reasonable offer of repay-
ment owing to his alleged inability to accept it . The defendants
are not entitled to costs owing to their mistake .

The appeal was argued at Victoria on the 4th of June, 1913 ,
before MACDONALD, C .J.A., IRVING, MARTIN- and GALLIHER,

M. A .
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"RR's", J . IIart-ill c Iary, for appellants (defendants) : Our contention
1913

	

is that where a sale has been perfected by conveyance, and ther e

\larch 31 . is no preliminary contract providing for compensation in case
of defects or deficiencies, the Court will not give compensation .

caUrRT F Neither is the plaintiff, having accepted a conveyance, entitle d
to rescission, although we were willing to arrange the matter o n

June 1
'	 this basis, as there was no fraud nor a total failure of considera -

JACKSON tion. He referred to Dart on Vendors and Purchasers, 7th Ed . ,
h, ;i 807 and 812 ; Follis v . Porter (1865), 11 Gr . 442 ; Penrose v .

Knight (1879), Cass . Dig., 2nd Ed., 776 ; Clayton v. Leech

(1889), 41 Ch . D. 103 ; Palmer v . Johnson (1884), 13 Q.B.D .
351 . Cole v . Pope (1898), 29 S.C.R. 291, referred to by th e
learned trial judge, is a ease where there was complete failur e
of consideration, and the purchaser was held to be entitled to
rescission, not compensation .

M. A. Macdonald, for plaintiff (respondent) : The authorities
shew that the principle of compensation applies in this case :
Hird v . E . & N. Ry. Co. (1909), 14 B.C. 382 ; Chapman v .

Argument Wade (1911), 20 O .W.R. 680 ; In re Turner and Skelton

(1879), 13 Ch. D. 130 ; and Hill v. Buckley (1811), 17 Ves .
394 . The deficiency in the acreage is covered by the covenan t
in the deed . The cases referred to by the appellant do not shew
such a substantial difference in the amount of property origin -
ally purported to be conveyed and the amount actually conveyed :
Portman v. Mill (1826), 2 Russ. 570 ; Connor v. Potts (1897) ,
1 I .R. 534 ; Williams on Vendor and Purchaser, 2nd Ed ., Vol .
1, p. 611 .

MACDONALD, C .J.A . : I think the appeal should be allowed .
I express no opinion as to what course might have been adopte d
by the Court had the purchaser been in a position to reconvey .
As it is apparent that he was not in a position to reconvey, an d
has not offered to reconvey, no relief can be afforded . Plaintiff
insists on the right to compensation for deficiency in acreage . I
do not think that after conveyance that is a remedy that can be
given .

isrr~o, J .A .

		

IRvixo, J. l. : I agree . The main points which seen to have
been overlooked by the learned trial judge were these : that there

MACDONAL D
C .J .A .
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was no preliminary contract for compensation, and the convey- MORRasoN, J .

ance had been executed . Therefore, I do not think that th e
plaintiff is entitled to maintain this action . I would not say
that he would not have been entitled to apply for rescission. It
is unnecessary to express any opinion on that point .

MARTIN and GALLZHER, M.A . agreed .

Macdonald, moved for leave to be reserved to bring a fres h
action .

Per curiam : After you have gone to trial on the basis you did
here, after you have conceded that you cannot reconvey, an d
have come to this Court and had the matter litigated in due
course, surely it would not be proper for us to leave the door
open for further litigation. If plaintiff can get the property
back from his vendee and if you can agree upon it, it seems t o
be quite a proper case for a compromise such as Mr . McHarg

offered to make . that is, to pay back the purchase money on
reeonveyance of the property . If you can agree, that is a
matter between yourselves .

The appeal will be allowed, with costs, and the action dis-
missed .

Appeal allowed.

Solicitors for appellants : Abbott, Hart-McHarg, Duncan &

Rennie .

Solicitors for respondent : Russell, ]Io cat, Hancox & Farris .

191 3

March 31 .

COURT O F
APPEAL

June 4 .
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Judgment
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DISHEP. v. DOXKI T .

Partnership—Evidence— .Idnission in letter—Appeal—Rerersal of tria l

judge on facts—Taking of accounts .

The defendant engaged the plaintiff in 1907 as a salesman at a salary and

a percentage of the profits of his business. The basis of remuneration

was adjusted from time to time . The business took the defendan t

away on long trips yearly and the plaintiff managed the busines s

DISHER during his absence. From 1910 on the plaintiff urged for an interes t
in the business, with a view to a partnership, to which he contende d

the defendant agreed but would not come to a definite settlement, th e
defendant, on the other hand asserting that the discussions were
always on a basis of what percentage of the profits the plaintiff shoul d
receive, claiming that a partnership was never contemplated . In
January, 1912, the defendant left on a trip to the Orient, via Eng-

land . On reaching Montreal he received a letter from the plaintiff
asserting a partnership and insisting that it should be evidenced i n

writing at once . The defendant ' s letter in reply was evasive, not openl y
affirming the partnership, but not in any way denying the assertions in

the plaintiff's letter . In June, 1912, the defendant served the plaintiff
with a notice of dissolution of partnership in which he referred t o

their relations as that of a partnership .
Held, reversing the judgment of MORRISON, J. on a question of fact, tha t

the evidence of the defendant 's letter and of the notice of dissolution
amounted to an admission of an existing partnership and that the
plaintiff was entitled to the usual decree .

APPEAL by plaintiff from the judgment of MouRtsoti, J. in
an action tried by him at Vancouver on the 5th, 7th and 9th o f
December, 1912 . The action was one for a declaration of disso-
lution of partnership . Defendant, who was carrying on busi-
ness as Donkin & Co., engaged the plaintiff in 1907 as a sales-
man on salary and a percentage of profits . This basis of
remuneration was varied and adjusted from time to time . The
character of the business necessitated frequent and long absence s
of the defendant, and the charge of the business was in plaintiff' s
hands at such times . In 1910 plaintiff urged that some arrange-
ment be made whereby he would "get a share in the business, "
but no definite arrangement as to partnership was arrived at .
Defendant admitted that he agreed to some share being given i n

230

MORRISON, J.

191 3

Feb. 28 .

COURT O F
APPEAL

June 11 .

v .
DONEI x

Statement



XVIII .] BRITISH COLUMBIA REPORTS .

	

23 1

the profits, which might amount to a partnership, but no part-
nership agreement was drawn up, and he denied that he intende d
a partnership, owing to plaintiff's real-estate transactions, whic h
he feared might render him (defendant) liable in some way .

S . S. Taylor, H.C., for plaintiff .
A. H. MacNeill, K .C., for defendant .

28th February, 1913 .

MoRRIsox, J. : The trial of this case came first before the
learned Chief Justice, who requested the parties to attempt a n
amicable adjustment of their difficulties . Upon the matter
coming before me and after hearing both parties, particularl y
in view of paragraph 11 of the defence, I certainly considere d
it a fit subject for settlement out of Court and delayed the fina l
determination of the issues involved in order that that might b e
done. However, apparently owing to the ill-feeling imparted
into the case by both these young men, the attempt on the Court' s
part to effect a settlement has failed .

Harry Donkin, the defendant, began business as a commission
broker in the year 1899, in British Columbia, under the nam e
of H. Donkin & Co ., and subsequently extended his operation s
into Alberta . About the year 1907 the plaintiff Disher was
employed as a salesman on a salary plus a percentage of the
profits. This was readjusted and varied from time to time
advantageously to the plaintiff . The nature of the firm's busi-
ness necessitated the prolonged and periodical absence of th e
defendant Donkih in the Orient, the business, in Vancouve r
particularly, being then left entirely in the plaintiff's hands .

In 1910 the plaintiff urged for an arrangement whereby h e
would get, as he termed it, a share in the business . But no
basis was arrived at. In January, 1911, however, the plaintiff ,
by commendable persistence, succeeded in bringing the defend -
ant to an arrangement as to his future status in the firm, th e
meaning of the exact terms of which is the issue in this case .
They had frequent interviews, apparently always brought abou t
by the plaintiff, and I have little doubt but the word partnershi p
was used by both. One of the difficulties of this case is to deter-
mine in what sense the expression was used by either, or both .

MORRISON,J .

191 3

Feb . 28 .

COURT O F
APPEAL

June 11 .

DISHER
V.

DONKIN

MORRISON . J .



232

	

BRITISH COLUMBIA REPORTS .

	

[t'o .

uoxarsov, a . If used in its popular and not its legal sense, or as a matter of
1913

	

business convenience, then a real partnership may not have been

Feb . 28. intended. The plaintiff alleges that the arrangement was that
he was to be taken in as a partner, the profits to be derived

COURT

AL from the partnership to be divided between them in equal
shares, and that on the 1st of January they commenced

	 1U1e	 11 .
	 business on that basis in British Columbia and Alberta . The

DIBHEB defendant admits he agreed to share in the net profit s

Do KIN equally with the plaintiff in lieu of the previous arrange-
ment existing between them as to the plaintiff's remunera-
tion, and that this arrangement is what he characterized a s
a partnership. The plaintiff alleges that the defendant said he
would have the necessary partnership papers drawn up . But,
notwithstanding frequent requests to have the arrangemen t
reduced to writing it was not done, so finally, along in 1912 —
more than a year after the new arrangement 	 plaintiff had
articles of partnership drawn up by his solicitor, incorporating
the usual partnership terms . This was submitted to the
defendant, who still refrained from signing, alleging on one
occasion, at any rate, that the reason he hesitated was that he
feared liability in respect of the private debts of the plaintiff
should any arise, as he was involved in certain real estat e
transactions. During all this time, as far as the public was
concerned, there was no outward intimation that a partnership

xoxnisov, J. in the sense claimed by the plaintiff had been formed . Their
bankers were not so informed, and the books of the concern do
not throw any light on the matter, nor did the plaintiff take
any part in the conduct of the business inconsistent with th e
relationship previously existing . True he may have redoubled
his efforts, if that were possible, to make the business pay, an d
he was interested in having it prosper, but that does not mean
that the business was carried on in his behalf as it would if h e
were a partner (owner) . Even if the defendant agreed to let
him superintend or control the business, that would only be a n
extra security to him . In such a case he is not interested in the
losses of the firm except in so far as they affect the amount o f
his remuneration. From the evidence it does not appear that
Donkin in any way relinquished or altered his former methods
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of carrying on the business as regards his relationship with the 110RRI80x . -T -

plaintiff. He consulted the plaintiff, if anything, less than

	

191 3

before . In the defendant's absence the plaintiff had his power Feb . 28 .

of attorney, enabling him to transact partnership business .
TOFThen followed the correspondence and the notice of dissolution . APP

COOE
EA L

I accept the defendant's version of that incident . I am satisfied
that the term partnership was used in its conventional, colloquial 	 June U .

sense.

	

DISHE R

v.
The relationship of employer and employee existed between DUNKI N

the parties up to January, 1911 . The plaintiff's contention
now is that on that date that relationship was changed into on e
of co-partnership, and this contention is based upon an allege d
verbal arrangement, supplemented by later correspondence ,
including a notice of dissolution of partnership given by th e
defendant to the plaintiff . Where a former servant or employer
claims partnership he must make out a very strong case, par-
ticularly in view of section 3 of the Master and Servant Act ,
Revised Statutes of British Columbia, 1911, chapter 153 .

The question of partnership depends on the real contract of
the parties. What contract can be extracted from the materia l
adduced in this case ? In my opinion, none, except an agree-
ment whereby a defined share in the annual net profits of th e
business of H. Donkin & Co. was to be allotted to the plaintiff
in lieu of the previous arrangement between them, and doubtle s
in view of the substantial share thus acquired, he was desirous ''is'' J.

of reducing the concession to writing, to the terms of which ,
however, the defendant would not and did not agree . In order
to make out a partnership, the whole transaction must disclose
an arrangement by which the parties are co-principals in a busi-
ness carried on for their mutual profit . The true test is th e
relation of agent on the part of each partner to the firm, and th e
consideration is the mutual promises and covenants.

The action will be dismissed, with costs . As to the counter-
claim, I reserve judgment for further argument, if counse l
desire to press for a decision thereon .

The appeal was argued at Victoria on the 10th and 11th o f
June, 1913, before MACDONALD, C .J.A., luvlxq, MARTIN and
GALLIHER, JJ.A.
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MORRISON, J . S. S. Taylor, K. C., for appellant (plaintiff) .
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A. H. MacNeill, K .C., for respondent (defendant) .

- Feb. 28 .
MACDONALD, C .J.A . : I think the appeal should be allowed ,

When it is borne in mind that that letter is written in answe r
to the plaintiff 's letter of a few days earlier, of the 3rd of
February, 1912, in which the plaintiff all through is asserting a
partnership—not claiming that a partnership ought to be entere d
into, but asserting that a partnership actually existed between
the plaintiff and defendant since the 1st of January, 1911, an d
insisting that it should be evidenced by writing, it cannot b e

MACDOALD, doubted that he was assenting to the position taken by th e
°' J ' `' plaintiff that such a partnership did exist—I say, under circum-

stances of that kind, it is not sufficient for the defendant now
to come to the Court and say, I wrote that letter under pressure ,
that is, under this pressure that the demand was only mad e
upon me to sign the partnership articles on the eve of m y
departure for the Orient, and I could not very well dispens e
with the plaintiff's services at that time, and the plaintiff kne w
this, and therefore insisted upon forcing this partnership upon
me, because he knew he had me in a difficult place . I say I do
not think the defendant can successfully make any such excus e
for writing a deliberately misleading letter . And if we tak e
that letter at its face value against this defendant, then i t
means that there was a partnership such as the plaintiff alleges.
In connection with this it is also proper to remember that the

`~.rEAL and an order made for the taking of the partnership accounts
on the basis claimed by the plaintiff.

June 11 .
~l

	

I should be very loath to reverse the judgment of the learne d
DISHE R

v

	

trial judge on any question of fact . But it is the duty of th e
DUNKIN Court, as has several times been pointed out, to review th e

whole case, on the facts as well as on the law. But there is a
very salutary rule in regard to reviewing cases on the facts :
that the Court ought to give due weight to the finding of fac t
of the learned trial judge . In this ease we are relieved of any
embarrassment with respect to that, because, as it appears t o
my mind, the ease can be settled in the plaintiff's favour o n
the defendant's own letter, dated the 12th of February, 1912 .
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defendant gave a regular notice of dissolution of that partner- MOSSIsos, J .

ship, in which he calls it a partnership, and in which he refers

	

191 3

to the Partnership Act of this Province. Further, there is the Feb . 28.

evidence of Branch and of Miss Copp . If it were clearly a

June 11 .
judge may not have placed as much reliance upon it as we might,
sitting here, without seeing the witnesses ; but their evidence is DIsnER

v.
to be taken into consideration in connection with the other evi- Dorciu

dence in this case, evidence of the defendant himself, containe d
in the letter, and contained in the notice of dissolution of part-
nership .

IRVING, J .A. : I think the appeal must be allowed. 1 have
some doubt whether we have reached the right solution of thi s
case, but to my mind the case must be determined by the lette r
the defendant himself wrote . Had he denied there was any IRVING . J .A ,
partnership, and said, what we were talking about was simpl y
a division of the profits, I should have accepted his statemen t
without hesitation. He can only thank himself for his loss i f
our decision is not right .

MARTIN, J .A . : I concur in allowing the appeal . The crux
of the case is the defendant's letter, the effect of which has been
explained or excused by the learned counsel on his behalf a s
being a "temporizing" one . All that it is necessary to say o n
that point is that the time had arisen in the relations of these M:, HrI , J .A .

two parties when a temporizing letter was one that ought not t o
have been written. It was incumbent upon the defendant t o
define his position and write a frank, fair letter in order to
protect himself, instead of an indefinite one .

GALLIHER, J .A . : I would allow the appeal.

Appeal allowed.

Solicitors for appellant : Taylor, Harvey, Grant, Stockton &

Smith .
Solicitors for respondent : MacNeill . Bird. Macdonald &

Hayfield .

COURT OF
case of conflict between witnesses I perhaps would not refer to APPEAL

the evidence of these two witnesses, because the learned trial

GALLI H ER .
J .An



236

	

BRITISH COLUMBIA REPORTS .

	

[Vol. .

COURT OF
APPEAL

191 3

June 24 .

CANADIAN
LOAN AN D
MERCANTILE

Co .
V.

1,0TI N

Statement

CANADIAN LOAN AND MERCANTILE COMPANY,
LIMITED v. LOVIN .

aster and servant—Moneys received by servant,on option on property —
Commission—Return of option—Accounting, mastery's right to .

IV ., acting for the owner of two lots, listed them with the defendant .
Subsequently the defendant entered the plaintiff Company's employ ,
with whom he listed the property . The defendant shortly afterwards
obtained a better price for the property from W ., and urged hi s
employers to take an option themselves . Nothing came of this, how-
ever, and the defendant then negotiated with C., who paid him $5 t o
obtain an option for ten days . The defendant saw W., who gave the
option hi C .'s name, for which he was paid $5 . Two days later W .'s
principals sold the property to other parties . The defendant and W .
then came to a settlement whereby W . paid the defendant $250, and h e
received back the option given C . The defendant then paid C. $250, less
$15, which he withheld for his own services . The plaintiffs claimed that
the $250 was paid as a commission to which they were entitled, th e
defendant being in their employ, the defendant on the other hand
claiming that the money was paid in consideration for the return o f
the option .

Held, on appeal, per MACDONALD, C.J.A. and MARTIN, J .A ., affirming the
judgment of the trial judge, that the $250 was paid for the defendant's
services, to which his employers were entitled .

Per IRVING and GALLIHER, JJ.A . : That the plaintiffs' claim did not fal l
within the defendant's retainer, the money being paid in settlement o f
the claim of the option holder .

The Court being equally divided, the appeal was dismissed .

A PPEAL from the judgment of LAMPMAN, Co. J. in a trial
before him at Victoria on the 28th of March, 1913, whereb y
judgment was entered for the plaintiffs for $150 and costs. The
facts on which the judgment was given are set out shortly in the
headnote.

The appeal was argued at Victoria on the 24th of June, 1913 ,
before MACDONALD, C.J .A., In-ING, MARTIN and GALLIitER ,

M. A .

D . S . Tait, for appellant .
M. B. Jackson, for respondent Compa
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MACDONALD, C .J .A. : I think the appeal should be dismissed .
COAPPEA

LURT o f

There is no question about it that this listing was obtained by

	

—
the defendant for his employers, the plaintiffs . He was told to

	

191 3
push the sale of the property, and suggested that some advertis- June 24 .

ing be done by the plaintiffs . He was told that it was a matter CANAaJA N

that should be energetically put upon the market. He says L
Bc3,:

TIL E
that he went to Cohen, from whom he got $5, obtained an option

	

Co .

from Wright for Cohen on payment of a deposit of $5 . After- Lovix

wards, when Cohen was ready to pay the balance and take up hi s
option, it was found that the owner on whose behalf Wrigh t
purported to have given the option had sold the property t o
someone else. Defendant then asked Wright what was to b e
done about it, and Wright told him to bring the option . The
option was brought and Wright offered to pay $250 for services .
That is what Wright says, and that is what Lovin says- in th e
document he signed at that time . The learned trial judge
chose to believe that those were the facts, that is to say ,
what was stated by Wright and in the receipt signed by Lovin .
I do not think I could disagree with his finding of fact . He
saw the witnesses. He is the best judge of that,

	

a
havingg the adAC .J

J .
.A~~>.

J

	

A .

advantage of seeing the witnesses and their deportment in th e
box. That being so, his judgment ought not to be disturbed .
The $250, according to that finding, were paid for services per-
formed by Mr. Lov in in and about this option ; perhaps no t
strictly a commission, but in lieu of commission he lost for the
sale of the property over his head . Being in the employ of th e
plaintiffs, he was bound to account for what he received, and
the learned trial judge says he was to account for the $250 . I
cannot say that the learned trial judge was wrong in finding th e
facts as he did .

IRVING, J.A . : I would allow this appeal . The plaintiffs'
claim never fell within the terms of the defendant's retainer ,
unless possibly to the extent of $15 . There is no doubt th e
defendant introduced the matter to Cohen and obtained for him IRVING, J .A .

an option, and that deal fell through under such circumstance s
that Wright, or his principal, might have found themselv es

involved in a lawsuit . Wright settled that possible lawsuit by
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COURT OF paying $250 .

	

That sum m , was ,,,. ..11,. paid to settle Cohen' sAPPEAL

1913 who had any cause of action against him . Wright says that i t
June 24 . was for Lovin's time. Well, he may have been influenced by

CANADIAN that, but what Wright says is in contradiction of what Wright
LOAN AND did. Wright could have paid Lovin for his time by giving him

MERCANTILE
Co.

	

a cheque for $250, but we know that he would not pay until hi s

LOVIN option contract was returned to him, and all danger of a lawsuit
had disappeared. I have no difficulty in dealing with what th e
County Court judge has found. What Wright paid the $250
for was to settle Cohen 's claim, and Cohen had, in turn, t o
settle with his brokers, the plaintiffs .

For these reasons, it does not seem to me that this settlemen t
for $250 was within the defendant's retainer ; but for obtain-
ing that settlement, what would be a fair commission for Cohe n
to allow him'? I think $15 would be fair . The plaintiffs ,
having regard to the fact that the defendant was entitled to a
percentage, would not be entitled to receive from the defendan t

IRVING, J .A. as much as $10—out of the $15 . If I had been the County
Court judge I think I would have held that the plaintiffs ha d
misapprehended the facts of the case, and that the $15 was not
really within the agreement. I would have dismissed the case.
It may well be that there are reasons justifying the plaintiffs in
dismissing Lovin for undertaking work of this kind, but thi s
claim ought to have been dismissed .

MARTIN, J .A . : It is obvious that the defendant is entitled t o
something, and I think the trial judge has taken the broad and

MARTIN, J•A•
Proper view of this case by givin g inbs judgment for the full amount .
In my opinion the appeal should be dismissed .

GAL1,1nm, J.A . : My brother IRVING has put into words, I
think, my view of the 'matter, very much along the lines I sug-
gested to Jr . Jae1'son at the close of his address .

Appeal dismissal .

claim—not the plaintiff's—because Cohen was the only perso n

CALLIHER ,
J .A .
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LUCAS v. MUNICIPALITY OF NORTH VANCOUVER MURPHY, J.

ET AL .

	

191 3

•

	

June 2 .
Municipal law—Municipal corporation acquiring shares in a public utility

company—Power of corporation to transfer shares to trustees—Quali- COURT OF
fication of such trustees to act as directors

	

"Owning" and "holding" APPEA L

shares—Bare trustee—Municipal Act Amendment Act, 1913, B .C . Stats .,

	

—
Cap. 47, Sec . 5.

	

June 30 .

Railway Act, R .S.C. 1906, Cap . 37, Sec . 112—Mode of relief of person coin-

	

LUCAS
plaining—Municipal Act, R .S .B .C. 1911, Cap . 170, Sec . 208 .

NORT H

A municipal corporation owning shares in the capital stock of an incor- VANCOUVER

porated company may appoint trustees to whom they have the powe r
to transfer the shares . MACDONALD, C .J.A . dissenting .

Semble, per MACDONALD . C.J. .A ., and GALLIHER, J .A . : Under section 112 o f
the Railway Act, which provides that "no person shall be a director
unless he is a shareholder owning 20 shares of stock," a shareholde r
must have some substantial interest beyond that of holding shares as
a mere trustee in order to qualify as a director .

Per IRVINO, J.A . : The plaintiff could have obtained all the relief necessary
by a motion to quash under section 208 of the Municipal Act.

APPEAL by defendants from an order of MrRPHY, J., made
by him at Vancouver on the 2nd of June, 1913, on an applica-
tion for an injunction, in which it appeared that the defendan t
Municipality, under the powers conferred by the Municipal Ac t
Amendment Act, 1913, subscribed for and had issued to it 2,50 0
shares in the capital stock of The Burrard Inlet Tunnel an d
Bridge Company, which was made a party defendant in the Statemen t

action. This Company was incorporated by chapter 74, Statute s
of Canada, 1910, to which the Railway Act, Revised Statute s
of Canada, 1906, chapter 37, was made to apply . Subsequently
the Municipality transferred certain of its shares in the Com-
pany to the four defendants, Bridgman, Loutet, McLurg an d
Farner, in order to qualify them as shareholders, with a view
to their election as directors of the Company . The plaintiff ,
a ratepayer, brought action for an injunction restraining
the defendant Municipality from in any way disposing of
its shares in the defendant Company, for an injunction restrain-
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COURT O F
APPEAI.

June 2 .

s• ing the defendant Company from transferring on its books th e
shares transferred to the defendants Bridgman, Loutet ,
\[_cLurg and Farner, and for an injunction restraining Bridg-
man, Loutet, Mel,urg and Farner from dealing in any way wit h
-aid shares .
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F. G . T . Luca .., tior plaintiff .
Buins, for defendants.

2nd June, 1913 .

NORTlt MURPHY, J . : This is an application for an interim injunction .
Fhe preliminary objection was taken that under the Municipa l
Act there is a provision for attacking a resolution by a city
council on the ground of illegality. I do not think this objec-
tion well founded, because to give effect to it would narrow th e
grounds of attack by the plaintiff.

To proceed under the Municipal Act would mean that th e
illegality of the resolution could alone be called in question and ,
as my judgment will shew, I do not feel called upon to expres s
any opinion at this stage as to whether the resolution in itself
is illegal or not . I therefore overrule the preliminary objection.
I am of the opinion that the plaintiff is entitled to an interi m
injunction . He is a ratepayer of the City of North Vancouver .
The documents produced before the Court shew that the Muni -
cipality transferred some 20 shares in a bridge company to
several parties with the intention of qualifying them to becom e

~IURPxY, J• directors of the company, presumably on behalf of the Munici -
pality. On the same day, apparently immediately after the
execution of the transfer of the 20 shares by the Municipality to
these individuals, each one of them executed an absolute transfer
back, in fact the two transfers are identical, mutatis mutandis .

I fail to see how on any construction of the word "own" thes e
individuals can be said to have any property whatever in these
shares. The Railway Act requires that to qualify for a director ,
in regard to this particular Company at any rate, an individual
must own 20 shares . It is possible that these individuals wer e
owners for the brief period that elapsed between the execution o f
the transfer to them and the execution of the transfer back t o
the Municipality . On these documents being executed and
delivered, as they were, I fail to see how the parties proposed to

June 30 .

Lucas
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be qualified, have any interest whatsoever. Therefore they coul d
not be directors . If that be so, there would be a board, th e
majority of whom, I believe, would be unqualified, and yet I
gather from the proceedings, it is intended for them forthwit h
to act in a matter of great magnitude as a board of directors.
The result might be very serious indeed to the ratepayers o f
North Vancouver.

I therefore grant the interim injunction on the usual under-
taking of solicitor as to damages .

The appeal was argued at Victoria on the 26th of June, 1913 ,
before MACDONALD, C .J.A., IRVING and GALLIHER, M.A .

Burns, for appellants (defendants) : On an application t o
restrain a corporation from transferring shares to individuals in
the council in order to qualify them to act as directors on th e
board of a company for the further protection of a municipality' s
interest therein, see Bainbridge v. Smith (1889), 41 Ch. D. 462 ;
Pulbrook v. Richmond Consolidated Mining Co . (1878), 9
Ch . D. 610 .

[IRVING, J.A. referred to Beatty v. North-West Transporta-

tion Company (1887), 12 App. Cas. 589 . ]
Registration is conclusive as far as the company is concerned :

Sutton v . English and Colonial Produce Company (1902), 2 '
Ch. 502. These men are registered owners on the company' s
books and that is all that is required : Cooper v . Griffin (1892) ,
1 Q.B. 740 ; Howard v. Sadler (1893), 1 Q.B. 1 ; Boschoek

Proprietary Company, Limited v . Fulce (1906), 1 Ch. 148 ;
Dunster's Case (1894), 3 Ch . 473. Under section 112 of th e
Railway Act, Revised Statutes of Canada, 1906, chapter 37 ,
citing the qualification of a director, the word "owning" is used .
In the Ontario Companies Act, Revised Statutes of Ontario ,
1897, chapter 191, section 42, directors must hold stock "abso-
lutely and in their own right," and in the English statutes th e
words are "holding in his own right ." In the case of Ritchie

v. Vermillion Mining Co. (1902), 4 O.L.R. 588, Maclennan ,
J.A. at p . 597, says the word "absolutely" in the Ontario statut e
distinguishes the case from the English uses :

Under section 53, subsection (21) of the Municipal Act, the
16

MURPHY, J.

191 3

June 2 .

COURT OF
APPEAL

June 30 .

LUCAS
V.

NORTH.
VANCOUVER

Argument
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June 30 . both the Municipality and the Company parties to the action .
LUCAS A motion to quash the by-law would not, therefore, be an ade -

NORTH quate remedy considering the circumstances of this particular
VANCOUVER case : see Ritchie v . Vermillion Mining Co . (1902), 4 O.L.R.

588. The words "holder in his own right " is just as strong as
owner," and the question here is : what is the meaning of the
word "owner" ? As to the power of the Municipality to sell th e
property thus acquired, see Dillon on Municipal Corporations,
5th Ed., Vol. 3, pp. 1,581, 2,128. The by-law passed under
subsection 15 of section 53 of the Municipal Act does not giv e

Argument power to the Municipality to transfer the shares belonging t o
them to their councillors. The only way by which this transac-
tion can be effected is by the councillors acquiring shares in their
own right .

Burns, in reply.
Cur. adv. vult .

30th June, 1913 .

MACDONALD, C .J .A . : With the latter part of the judgment o f
my brother GALLIHER I agree, that is to say, that, owing to the
difference in language of the English Act and ours, we are free
from the embarrassment caused by the dictum of Sir George

MACDONALD, Jessel in Pulbrook v. Richmond Consolidated Mining Co .
C .J .A.

(1878), 9 Ch. D. 610. The object in imposing a share qualifi-
cation is perfectly plain, that a director should have 20 shares
to qualify him for directorship, that he should have some sub-
stantial interest in the company, not the interest of a bare trustee .
The English Courts felt themselves bound to follow the sai d
dictum of the late Master of the Rolls, but only because a prac-
tice had grown up under it which it was thought undesirable to
disturb .

On the other points, as I have already intimated, I am unable
to agree with my learned brothers. I think the municipal Cor-

MURPHY, J . Corporation may aid by subscribing for stock in the defendan t

1913

	

Company. There is an adequate remedy in this case by apply-

June 2 . ing to quash the by-law : City of London v . Town of Newmarke t

	 (1912), 2 O.L.R. 244 ; Little v. McCartney (1908), 18 Man .
COURT OF L.R. 323 .APPEA L

—

	

F. G. T. Lucas, for respondent (plaintiff) : We had to make
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poration had no authority to do what it attempted to do here . MURPHY, J.

The statute, it is true, gives the Corporation power to subscribe

	

191 3

statutory body might resort to other and indirect means of 	 June 30 .

obtaining representation on the board by transferring said shares LUCA S

to third persons to qualify them for directorship. To dispose NORTH

of the shares by sale is one thing : to manipulate them for the VANCOUVER

purpose of obtaining a representation on the board different MACnoNALn,
from and in addition to that expressly provided by Parliament

	

C.J .A .

is quite another.

IRVING, J .A . : The plaintiff, a ratepayer, having come to the
conclusion that a scheme or plan, devised by the Council for th e
advantage of the Corporation, was unworkable, and being thor-
oughly satisfied with the correctness of the opinion he ha d
formed, applied for and obtained an injunction restraining
the Council from carrying out their scheme.

The Council now appeals, and asks in effect that their manage-
ment of the Corporation's affairs be not interfered with . Unless
their action is ultra vires, or is not bona fide, their request seem s
to me a reasonable one, and should be acceded to .

When a case such as this is brought before the Courts, on e
asks oneself at the outset : For what purpose is a council elected ,
and when and under what circumstances can a ratepayer wrest IRVING, J .A.

from the elected of the people the power which has been com-
mitted to the council to manage? The general rule, as lai d
down in Bryce on Ultra Vires, 2nd Ed., p . 371, is that whatever
(that is not being ultra vires) concerns "a corporation" can be
dealt with by the majority of the eorporators, or the governing
body, if they have vested in them the capacity to exercise th e
powers of the corporation . Tt seems to me undesirable that there
should be any departure from so sensible a rule .

Turning to this particular case, it would appear that th e
defendants, the Municipality of North Vancouver, acting unde r
the powers conferred by the Municipal Act Amendment Act ,
1912 B ;fish Columbia statutes, chapter 47, subscribed fo r

for and obtain shares in a company of this class, but it makes June 2 .
special provision for the representation of the Municipalit y
upon the board of directors ; the reeve or mayor is to be ex-officio eAPPEOF

a member of that board . I do not think we can say that this
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MURPHY, J. 2,500 shares in the capital stock of The Burrard Inlet Tunnel
1913 and Bridge Company, a company incorporated by Dominion

June 2 . statute (1910, chapter 74), to which company the Railway Act ,
Revised Statutes of Canada, 1906, chapter 37, applies. The

COURT OF shares were duly issued to the defendant Municipality, and the
— consequence was that by section 111 the reeve of North Vancou -

June 30.
ver became a director . The Council then, thinking the votin g

Lucas power, and consequently the influence of the Municipality in th e
NORTH promotion of the objects of the Company, could be increased b y

VANCOUVER causing to be elected on the board of directors certain persons -
well disposed towards the Municipality of North Vancouver ,
determined to place in the names of four gentlemen (the defend -
ants), Messrs . Bridgman, Loutet, McLurg and Farner, share s
sufficient to qualify them for election as directors of the Com-
pany, and the intention was to have them elected as directors .
This scheme was being carried out, when the plaintiff arrive d
at the conclusion that the appointment of these four gentleme n
holding qualification shares from the defendant Municipality i n
the manner I have mentioned, would render any action by th e
directorate of the Tunnel Company nugatory, and that thereby
the objects which he and the defendant Municipality desired t o
see accomplished, namely, the completion of the undertaking for
which the defendant Company had been organized, would b e
delayed, and possibly prevented .

Ix`IN° ' J .A . TTnder these circumstances he felt himself compelled to lea p
into the gulf, and obtain an injunction against the defendan t
Municipality preventing the transfer of the shares to these fou r
gentlemen, and prohibiting the four gentlemen from receivin g
the shares or applying to register the same, and the Company
from recognizing the transfer .

In the first place, I think the plaintiff, if entitled at all t o
maintain the position he has assumed, could have obtained al l
the relief that was necessary, viz . : a prohibition against th e
transfer of the shares to the four gentlemen, by a motion to quash
the by-law, under section 208 . Because he thinks fit to add th e
other (and unnecessary) parties, who can only be reached by
injunction, he is not at liberty to escape the consequences o f
section 208 .
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On the main point, in my opinion, the plaintiff 's position is MURPHY, J .

quite wrong.

	

The defendant Municipality are by statute

	

191 3

authorized to "alienate" their personal property . The four June 2 .

gentlemen were trustees for the Municipality . There is no
Fsuggestion of bad faith in transferring the shares to them . I COUR

T APPEA
O
L

can see nothing ultra vires in a municipal corporation appointing
a person a trustee and conveying to him property to be held in 	

June 30 .

trust.

	

LUCA S

In England, prior to the passage of the Municipal Corpora- NORTH

tion Act, 5 & 6 Wm . IV., chapter 76, it was competent for muni- VANCOUVER

cipal corporations to alienate their property, and as a conse-
quence vest it in a trustee : see The Mayor and Commonalty of

Colchester v. Lowten (1813), 1 V. & B. 226, a decision by Lord
Eldon, and so far as personal property is concerned, that powe r
remains with a British Columbia corporation (real property i n
this Province, as in England, by statute, stands on a different
footing) .

The contention advanced in support of the plaintiff ' s view,
viz . : that the proceedings of the board of which these four
gentlemen were members would be invalid, is that by section 11 2
of the Railway Act it is provided that "no person shall be a
director unless he is a shareholder, owning 20 shares of stock . "
This, he contends, means that he shall own these 20 shares as a
beneficial owner, and not as holding shares given to him t o
qualify, as in the present case.

	

IRVING, a . A

The decision, or rather, dictum, in Pulbrook v. Richmond

Consolidated Mining Co . (1878), 9 Ch. D. 610, was with refer-
ence to the language used in the English Act . Looking at our
section 112 of the Railway Act, I can see no reason for saying
that a person is not qualified if the 20 shares held by him ar e
held in trust. If we turn to the Companies Act, Revised Stat-
utes of Canada, 1906, chapter 79, we see that Parliament ha s
made it clear in that case that a director must own the share s
absolutely in his own right . Why there should be a difference I
cannot say, but the contrast between the two Acts is significant .

The Legislature having authorized the Municipality to embar k
in commercial pursuits by acquiring shares in a railway com-
pany, I can see no reason why the Municipality should not exer-
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MURPHY, J. cise all the rights that any individual shareholder might pro -

1913

	

perly exercise. That the Corporation should be a shareholde r

June 2 . and yet not enjoy all the advantages of its position seems to m e
to be irreconcilable with the trend of modern legislation and

CAPPEAL decisions relating to municipal government.

June 30 .

	

GALLIIuER,, J .A. : I agree that the Corporation of North Van -

Lucas
couver have power to transfer the shares in question to th e

v.

	

respective members of the Council to be held in trust for th e

VANCOUVER Corporation. That is what has been done here, the purpos e
sought being to qualify them to act as directors on the board o f
The Burrard Inlet Tunnel and Bridge Company . There is,
however, a further question which perhaps does not arise directly
under the injunction as it is worded, but which counsel argue d
before us, and upon which the Corporation are desirous of havin g
the opinion of the Court. That is as to whether a bare trustee
can, under the Act, qualify as a director . While, generally, I
disapprove of the Court dealing with matters where it is sough t
to obtain an expression of opinion on a question which, though
incident to, is not strictly speaking before us as an issue, yet,
considering all the circumstances of this case, and that it ha s
been argued before us, and as it is of great importance consider-
ing the English decisions upon the point, I think we should deal
with it .

aALJ
.A ER, This Company is incorporated by Dominion Act . Section

112 of the Railway Act, being chapter 37 of the Revised Statute s
of Canada, 1906, in so far as it affects this question, is as
follows :

"No person shall be a director unless he is a shareholder, owning 2 0

shares of stock," etc .

It is admitted that the Councillors to whom the Corporation
transferred certain of the stock held by the Corporation in th e
Bridge Company, merely hold it in trust for the Corporation,
and have no beneficial interest therein, the object being as befor e
stated. The words in the Imperial Act, upon which the Englis h
cases relied on by the Corporation here were decided, are " is t o
hold as registered member in his own right ."

The first case cited is Pulbrook v. Richmond Consolidate d

Mining Co ., 9 Ch. D. 610, wherein Jessel, M.R. expressed the
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view that under these words beneficial ownership was not neces- MURPHY, J.

sary for a qualification.

	

This case was decided in 1878, and 191 3
has been followed in England since . June 2 .

In Bainbridge v. Smith (1889), 41 Ch . D. 462, Cotton, L .J .
distinctly dissents from this view, and in Cooper v . Griffin °APPEAL
(1892), 1 Q.B. 740, in the Court of Appeal, Lord Coleridge ,
C.J. at p . 744, says that "even if the case of Pulbrook 'v . Rich-

June 30 .

mond Consolidated Mining Co . (1878), 9 Ch. D. 610, was LUCAS

directly in point, I should have a difficulty in deciding accordin gi

	

i

	

NORT H

to Sir George Jessel's view," and goes on to say that "the decision VANCOUVER

appears to have given rise to a practice which there would b e
great difficulty in overruling in cases where the words are th e
same, but it is a very diffierent matter where the governin g
words are different" ; and again, in Howard v . Sadler (1893) ,
1 Q.B. 1, Lord Coleridge, C .J., and Wills, J . comment upon the
decision in the Pulbrook case, and it would appear that a practice
had grown up under the decision in that case which the Court s
in subsequent cases were loath to disturb. The only Canadian
case to which we were referred was Ritchie v . Vermillion Mining

Co. (1902), 4 O .L.R. 588. At page 597, Maclennan, J .A. says :
"If the shares held by the directors, or any of them, were actually hel d

in trust, and not beneficially, I do not think, having regard to the discus-
sion of the subject in the three English cases—Pulbrook v. Richmond Con-
solidated Mining Co. (1878), 9 Ch. D . 610 ; Cooper v, Griffin (1892), 1 Q.B .
740; and Howard v. Sadler (1893), 1 Q.B . 1—we could hold them qualified,"

GM BEB,

and goes on to say that the Ontario Act is stronger than the

	

J .A.

English Act by reason of the word "absolutely." To my min d
the words in the English Act are just as wide as in our Act, an d
had it not been for the discussion of the Pulbrook case in the
later English cases referred to, I should have felt bound by th e
opinion of so eminent a jurist as the Master of the Rolls. We
have not been referred to any cases in the Canadian Court s
where this view has been followed, and after a consideration o f
the cases, I feel at liberty to express my opinion that the partie s
whom it is sought to register here could not qualify as directors .

Appeal allowed, Macdonald, C.J.A. dissenting .

Solicitors for appellants : Burns & Walkem .

Solicitors for respondent : Lucas & Lucas .

	

~'
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191 3

July 3 .

['.1 PART E

WILLIAM S

Statement

EX PARTE WILLIAMS.

Land Registry Act—Mortgage on portion of a lot—Registration—Map o r
sketch to accompany same—R.S.B.C . 1911, Cap . 127, Secs . 90 and 100 .

The map or sketch required on the registration of a mortgage of a portio n
of a lot is governed by section 100 of the Land Registry Act . Section
90 of said Act does not apply .

APPLICATION by way of petition for a direction to th e
district registrar of titles to register a mortgage of a portion o f
certain lots particularly described in the mortgage . Heard by
MoRRISON, J. at New Westminster on the 3rd of July, 1913 .

Sections 90 and 100 of the Land Registry Act read as follows :
"90. Whenever any land, or original section, or town lot has been sur-

veyed or subdivided into town or other lots, so differing from the manne r
in which such land, section, or lot was surveyed or granted by the Crown ,
or by the Hudson's Bay Company, that the same cannot or is not, by th e
description given of it, easily or plainly to be identified, the person, cor-
poration or company making such survey or subdivision, . . . . shall,
within three months from the date of every such survey or subdivision,
deposit in the office of the registrar of the district in which the land i s
situate a plan or map of the same on a scale of not less than one inch to
every four chains, shewing the number and range and group (if any) of
the original section or lot, and the number or letter of each subdivision ,
the names of streets, with the magnetic bearings of the same, and shewin g
thereon all roads, streets, lots, and commons within the same, with th e
courses and widths thereof respectively, and the width and length of lots ,
and the courses of all division lines between the respective lots within th e
same, together with such information as will slew the adjacent sections o r
lots of land .

"100 . Notwithstanding anything hereinbefore contained, whenever any
person applies for registration of a portion of an entire lot or section, o r
for the issuance of a certificate of indefeasible title to the same, he shall, i f
so required by the registrar, append to or procure to be indorsed on th e
instrument conveying the said land, or shall deliver to the registrar, a ma p
or sketch thereof, certified by a Provincial land surveyor, and signed by the
grantor or other conveying party, or by the applicant, shewing the dimen-
sions of the land, and giving such information as will easily identify th e
same . "

W. J. Whiteside, I .C., for petitioner .
11 C. Ilanington, for the registrar.



%VIII.] BRITISH COLUMBIA REPORTS.

	

249

MoRRrsox, J . : The petitioner, who is owner in fee simple of Moxx18ox, a.

this mortgage, assigning as his reason that registration of a por- WILLIA M
PA M

M S

tion of a lot shewn on a deposited subdivision plan cannot b e
effected ; that a re-subdivision plan must be first deposite d
under section 90 of the Land Registry Act . Mr. Whiteside, , for
the petitioner, contends that the plan attached to the mortgage i s
not a statutory re-subdivision of the character dealt with in sec-
tion 90 ; that the section which governs this application is sec-
tion 100. I am inclined to agree with him. Surely an owner
may encumber any designated portion of his property without Judgmen t

necessitating a statutory re-subdivision, or any division such as i s
contemplated by section 90 . The plan attached to the mortgag e
is of no further use after the mortgage is paid, nor is the con-
tingency of foreclosure an answer at this juncture . The plan i n
question is not a substitute for previously deposited plans, or any
portion of there . The prayer of the petitioner is granted .

Order accordingly.

certain lots in the City of New Westminster, has executed a 191 3

mortgage of a portion of them, particularly described in the July 3 .

mortgage. The district registrar of titles declines to register
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TUCKER v. MASSEY ET AL .

Principal and agent—Commission—Sale of land—Introduction—Whethe r
subsequent sale effected in consequence—Evidence .

In an action for commission on the sale of land, plaintiff claimed ten pe r

cent. of the price for which defendants sold a half interest in certai n
lands, alleging that his agreement with defendants was that he was to

receive ten per cent . commission "on all such sales as should be
effected on his introductions ." The jury at the trial so found, an d
plaintiff having introduced F ., that the sale in question resulted from
such introduction .

Held, on appeal (GALLIHER, J .A . dissenting), affirming the finding of the
jury, that notwithstanding the fact that the sale in question was more
extensive than the one in contemplation when the agreement was made ,
yet plaintiff was entitled to ten per cent . commission, as the sale
resulted from the introduction.

APPEAL by defendants from the judgment of MonRIsoN, J.
and the verdict of a jury in an action tried by him at Vancouver
on the 23rd of May, 1912 . The facts and arguments appear i n
the reasons for judgment on appeal .

The appeal was argued at Victoria on the 9th and 10th of
January, 1913, before MACDONALD, C.J.A., IRVING, MARTI N

and GALLIHER, JJ.A.

S. S. Taylor, K.C., for appellants .
C. W. Craig, for respondent .

Cur . adv. volt.

4th April, 1913.

MACDONALD, C .J .A . : The plaintiff recovered judgment
against the defendants other than the defendant Garvey, who wa s
dismissed from the action during the trial, for an amount repre-
sented by ten per cent. of the price for which the defendants

MACDONALD, sold an undivided half interest in the Haysport townsite through ,
cs.A• as the plaintiff claims, his instrumentality . The defendants had

purchased the said townsite for speculation . The plaintiff and
the defendant Massey met, and as the result of a conversation
they then had with respect to the Haysport townsite, Massey ,

COURT O F
APPEAL ,

191 3

April 4 .

TUCKER

V.
MASSEY

Statement
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according to the plaintiff's evidence, agreed to pay him ten per COURT OF
APPEA L

cent . commission "on all such sales as should be effected through
his (the plaintiff's) introductions." The jury found that the

	

191 3

agreement between the parties was "that the plaintiff was to April 4.

receive ten per cent . commission on sales effected through parties TUCKER

introduced to the defendants by the plaintiff." Plaintiff having
AIASaEr

introduced one Somerset Finch, the jury found that the sale in
question was "the result of the introduction of Finch by th e
plaintiff to the defendants ."

I think the fair inference from the evidence is that all partie s
understood that Finch was simply a promoter, and that if an y
business were done by reason of Finch 's introduction, it woul d
be done with persons in England through the efforts and connec-
tions of Finch. After the introduction, Finch agreed to pur-
chase four lots on the representation of the defendants that i t
would be advisable to secure at once some portion of the water
frontage in the townsite. I think it cannot be doubted that th e
purchase of these lots was regarded by all parties as merely an
initial one, because shortly afterwards Finch obtained an option
to purchase eight other lots ; then sixteen others ; and on the
day upon which he obtained the last-mentioned option, h e
obtained a further option to purchase a considerable portion o f
the townsite at a price of $100,000. Finch then, early in 1910 ,
went to England, and busied himself in promoting a fishing MACDONALD,

company to take over his options and carry on business at Hays- C .J.A.

port . He kept in touch with the defendants, as the corres-
pondence shews. Ultimately, on the 3rd of July, 1911, h e
cabled to the defendants to the effect that negotiations wer e
under way with the Alberta Land Company, Limited . There-
upon the defendants replied that defendant Freer would leave a t
once for London, which he did . On his arrival he interviewed
officers of the Alberta Land Company, Limited, the result bein g
a sale to that company, with the concurrence of Finch, of an
undivided half interest in the Haysport townsite . Some other
rights or options of no apparent value, controlled by Finch, wer e
included in the sale, but if they affected the purchase price, an d
therefore the amount of commission, the point is not raised i n
the notice of appeal, as I read it .
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COURT OF

	

It was argued on behalf of the appellants that the agreement
APPEAL

to pay the plaintiff a commission ought to be held to be limite d
1913

	

to sales of lots to a fishing company for the purposes of thei r
April 4 . industry, whereas, as was contended, the sale to the Albert a

TUCKER Land Company, Limited, was of an entirely different character ,

tiAv.
and was not in contemplation of the parties when the commissio n
agreement was entered into . No doubt it was to a fishing com-
pany that plaintiff expected sales would be made as a result of
his introduction of Finch, but the agreement was not expressly
limited to such . The defendants were content to promise a
commission on all sales which might result from plaintiff's intro-
ductions, without restriction as to the character of the interes t
sold . But assuming that in the circumstances the narrow con-
struction contended for by the appellants ought to be placed
upon the agreement, yet I think it cannot be said that the jury
was not at liberty to conclude from all the evidence and circum-
stances of this case that the sale finally effected was one falling
within the purview of such an agreement . It was not seriously
suggested that the initial purchase of four lots was all tha t
could come within the commission agreement . Had the other
eight lots or the sixteen lots been purchased, I do not think th e
defendants would have ventured to argue that the plaintiff ough t
not to have his commission on their purchase price . I think thi s

MACDONALD, is also true of the large block agreed to be sold for $100,000 .
C .J .A. Now, all these initial transactions were merged in the final

agreement with the Land Company . The agreements execute d
at the time of that sale, first by the defendants and Finch, i n
which the defendants undertook to allot to Finch certain shares
in a projected company to operate at Haysport in consideration
of Finch agreeing to "transfer to the Alberta Land Company,
Limited, and Messrs . Massey and Freer jointly, with a view t o
the establishment of a fishing industry at Haysport, all th e
rights and concessions he possessed," including the lots an d
options above mentioned, and the reference in the agreement o f
sale with the Land Company of the intention of that company
"to promote and form a company with limited liability in Eng-
land or in Canada with the object, amongst others, of acquirin g
and taking over from the proprietors the whole or some part or
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parts of the properties and rights hereafter to be acquired b y
the proprietors as aforesaid, with a view to the developmen t
thereof," are indicative of the purpose to which the purchaser
proposed to devote either the whole townsite or a substantial

COURT OF
APPEAL

191 3

April 4.

part thereof.

	

TucIER

The main distinction between this case and such cases as Bur-

	

v.
ASSE Y

chell v . Gowrie and Blockhouse Collieries, Limited (1910), A.C .
614, and Stratton v. Vachon (1911), 44 S.C.R. 395, is that
here the subject-matter to be sold was not definitely ascertaine d
at the time the commission agreement was made, in this sense ,
that no limit was placed upon the number of lots or the quantum

of interest which might be sold as the result of the plaintiff's
MACDONALD ,

introduction . Had the agreement been that the plaintiff should

	

C .J .A .

be paid a commission on the sale of a half interest in the town-
site effected by a person introduced by him, there could, I appre-
hend, be no doubt about his right to recover . The defendants ,
however, left the matter at large . There was no break in th e
continuity of the efforts of Finch, and of the defendant 's assent
thereto, from the beginning until the final sale . It cannot,
therefore, I think, be said that the latter was a new and indepen-
dent transaction.

I am unable to say that the verdict is wrong, and therefore
the appeal must be dismissed .

IRVIIG, J.A. : I would dismiss this appeal. I am satisfied
that the question in issue was as to the ten per cent . on $26,000
and that the jury had that in view, and that their answers are

rxvivG J .A .

to be read in that connection. The answers support the fourth
finding of the verdict . Finch's five per cent . was in considera-
tion of his giving up his interest .

MARTIN, J .A . : I concur in the opinion that there was evi-
dence to go to the jury. I hesitated for some time, in deference
to the view taken by my brother GALLIHER, for whose opinion i n
these matters I have great respect, but I find that on re-perusin g
the evidence for the third time I cannot escape from the con- MARTix, J . A

elusion that the case was properly left to the jury . It must be
borne in mind that the agreement, as set up, was a general on e
for the sale of all the lots in the townsite. The plaintiff was
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COURT OF authorized to dispose of them all ., and while it is perfectly true
APPEAL

that he introduced Finch, who was admittedly a promoter, no t
1913 a purchaser on his own account, to the owners as a person wh o

April 4 . would buy only at the time, as they thought, lots for the estab -

TUCKER lishment of a fishing industry, yet, even though the introductio n
v.

	

was on that basis it would not, on the language employed, pre -
MASSEY

vent the plaintiff recovering if, by any chance, Finch were t o
expand his ideas and purchase, entirely apart from his original
intention as to the fishing industry, another block of lots in th e
same way, say for the purpose of establishing a lumber industry .
And e .g., if the plaintiff at the same time had introduce d
another man representing a lumber industry who had come t o
buy, and had bought lots for that sole purpose, and also bough t

MARTIN, J .A. more lots on his own account because of what he heard Finch
say respecting his fishing project, the plaintiff would be entitle d
to his commission. It is all a question of degree of remoteness ,
and it was for the jury to say what meaning was to be attache d
to the intention of the parties in the special circumstances . Sub-
sequent events, I think, shew that even though the ideas of Finc h
were expanded they were not very far from what was originall y
contemplated . The statements of Tucker and Garvey largely
support this view .

GALLTHER, J .A . : The question narrows itself down to th e
consideration of whether the plaintiff was the causa causans, or
merely the causa sine qua non of the sale which took place . The
authorities to which we have been referred after all go to

emphasize the fact that the determination of this questio n
GALLIHER, depends largely upon the particular facts and circumstances o f

J.A . each case .
The jury have made two important findings of fact : (1) That

the plaintiff was to receive ten per cent . commission on sale s
effected through parties introduced to the defendants by th e
plaintiff ; (2) that the sale to the Alberta Land Company wa s
the result of the introduction of Finch by the plaintiff to th e
defendants . These findings, if I may use the expression, seem
to me to be half truths, or to put it in another way, they may b e
construed in a limited sense or in the fullest and broadest sense
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April 4 .

TUCKER
V.

MASSEY

GALLIHER,
J.A.

that the words can be used . If construed in their limited sense ,
viz . : that had it not been for the introduction of Finch to th e
defendants the sale might never have come about, and in that
sense is due to the introduction, it may very well be that th e
evidence warrants such a finding, but that in itself is not suffi-
cient to entitle the plaintiff to succeed . On the other hand, if
it is intended to be and is to be construed in its broadest sense ,
that, to my mind, cannot be done without giving full effect to the
facts and circumstances surrounding the initiation of the deal-
ings and the introduction of Finch, and having regard to wha t
was in the contemplation of all parties when the agreement fo r
commission was made. As I regard that part of the evidence ,
if those facts and circumstances entered into the consideration o f
the jury, and they should, they would not be warranted i n
coming to the conclusion they did if their findings are to b e
interpreted in their broader sense .

Taking the evidence of the plaintiff himself : At the time
when Finch was introduced to the defendants, and when the
agreement for commission was made, there was nothing in the
contemplation of any of the parties other than that Finch, wh o
was in touch with capital in England, was introduced tp th e
defendants for the purpose of inducing that capital to establis h
a fishing industry on the Haysport townsite, owned by th e
defendants, and for the purchasing of such lands as might b e
necessary in connection therewith . This is evidenced by th e
nature of their first transaction, and purchase of four lots .
Moreover, the plaintiff says he never regarded it as a real-estat e
proposition at all, but only as in connection with the establish-
ment of fishing industries. Nor do I think the subsequent options
or agreements between Finch and the defendants, and which h e
unsuccessfully endeavoured for two years to carry through ,
alters the position, for the deal that eventually went through wa s
one of a different character entirely to that contemplated whe n
any agreement for commission was made, being not only for th e
establishing of a fishing industry, but for the exploitation of th e
townsite as a real-estate proposition by the expenditure of larg e
sums of money, and was for a half interest in the townsite, an d
not for the acquiring of any particular portion of the townsit e
for the purposes of a fishing industry .
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It may be, though I express no opinion thereon, that th e
plaintiff is entitled to commission on such portion of the pur-
chase moneys as are applicable to purchases in connection with
the fishing industry, but there is not sufficient evidence before
us upon which we could intelligently deal with that . In my
view there is, in these circumstances, no appreciable differ-
ence between the right to commission on the whole transaction
here and in a case of, say, this kind : supposing after Finch
had been introduced for the purpose before set out, and a com-
mission agent agreed upon as before stated—valuable oil springs
or minerals had been discovered on the property, and the Albert a
Land Company, who had been introduced to the defendants by
Finch, decided that in addition to purchasing such lands as they
might require for the purpose of their fishing industry, the y
would go in with the defendants for developing these oil spring s
or minerals, and paying perhaps large sums of money for an
interest in these, could it be said in view of the nature of th e
transaction between the plaintiff and the defendants when Finc h
was introduced, and of what was then in contemplation of th e
parties when the promise for commission was made, that th e
plaintiff would be entitled to commission on the sales of the oi l
and mineral interests ? If it can, it is carrying it farther tha n
I am prepared to go, and it would be difficult to prescribe a
limit beyond which the plaintiff might not go in claiming com-
mission through the various ramifications that might ensue i n
dealing with the property.

For these reasons I am, with great respect, unable to reach th e
same conclusions as my learned brothers . The appeal should be
allowed, and the action dismissed, with costs, but in the cir-
cumstances, without prejudice to the plaintiff, if he may be so
advised, to bring an action for the recovery of commission in
respect of so much of the transaction as is connected with th e
establishment of the fishing industry .

Appeal dismissed, Galliher, LA. dissenting .

Solicitors for appellants : Shaw & Shaw .

Solicitors for respondent : Craig, Bourne & McDonald .
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S .A.
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ASHMORE v. BANK OF BRITISH NORT H
AMERICA .

Master and servant—Contract for service—Void or voidable contract —
Servant treating contract as lhgal for a portion of the term—Approba-
tion and reprobation—Estoppel—Master and Servant Amendment Act ,
1899, B.C. Stats . 1899, Cap . 43, Sec. 3	 Constitutionality of .

Plaintiff was engaged in Scotland by the defendant Bank for service i n
Canada for a period of three years at a salary of $700 per annum, th e
service to be terminated by three months' notice in writing on eithe r
side, or three months' salary, except in case of misconduct on the par t
of the plaintiff. At the end of the three years' term, if plaintiff
remained in the service, plaintiff had to give six months' notice .
Plaintiff, before the expiration of the term, gave three months' notice ,
which, not being accepted, he left the service and went into other busi-
ness. He sued for his salary due and "risk money" to his credit at
date of leaving, which the Bank contested and counterclaimed for $400
damages for breach of the agreement of service . One of his conten-
tions was that the contract was illegal and void by virtue of th e
Master and Servant Amendment Act, 1899, British Columbia statutes ,
1899, chapter 43, section 3 : "Any agreement or bargain, verbal o r
written, express or implied, which may be made between any person an d
any other person not a resident of British Columbia, for the performanc e
of labour or service, or having reference to the performance of labour or
service by such other person in the Province of British Columbia, an d
made as aforesaid, previous to the migration or coming into Britis h
Columbia of such other person whose labour or service is contracted for ,
shall be void and of no effect as against the person only so migrating o r
coming. (a.) Nothing in this section shall be so construed as to pre-
vent any person from engaging under contract or agreement skille d
workmen not resident in British Columbia, to perform labour in Britis h
Columbia in or upon any new industry not at present established i n
British Columbia, or any industry at present established, if skille d
labour for the purpose of the industry cannot be otherwise obtained, no r
shall the provisions of this section apply to teachers, professional actors,
artists, lecturers or singers . "

The trial judge gave judgment for plaintiff and dismissed the counterclaim .
Held, on appeal, varying the judgment of MCINNES, Co. J., that plaintiff

have judgment for salary due at time of leaving, and also the "risk
money," but that defendant Bank have judgment on the counterclaim .

Held, further, however, that while the contract came within the statute, yet ,
plaintiff having elected to accept the contract as valid for two years o f
the term, he could not be allowed to approbate and reprobate .

Semble, per IRVING, J .A. : That defendant Bank should have pleaded thi s
estoppel .

i

COURT O F
APPEAI.

191 3

April 22.

ASHMOR E
V.

BANK O F
BRITIS H
NORT H

AMERICA

17
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191 3

April 22 . APPEAL by the defendant Bank from the judgment o f

ASHMORF.
MCINNES, Co. J. at Vancouver on the 16th of October, 1912, in

u.

	

favour of the plaintiff, and dismissing the counterclaim fo r
BANK OF
BRITISH damages for breach of a contract for service . The facts appear
NORTH in the headnote .

AMERICA
The appeal was argued at Victoria on the 15th of January ,

1913, before IRVING, MARTIN and GALLIHER, M.A.

Ritchie, K.C., for appellant : Upon a proper construction of
the statute, we say that the contract was not one for the per-
formance of labour or service in British Columbia ; it is for any
place in North America to which the Bank desires to send th e
plaintiff. The statute is aimed at any person going out of th e
Province and making contracts for labour coming into th e
Province.

[MARTIN, J .A. : Is not the test that if the employer asks or
assigns the servant to work or perform some part of the contract
within British Columbia, then he comes within the statute ? ]

But he did not take that ground ; he simply said he wanted to
resign. This is not a contract for three years' work in Britis h
Columbia.

[MARTIN, J .A . : That is at the master 's will. The greater
argument should include the lesser . ]

The contract cannot be declared void as to work elsewhere ;
the jurisdiction of the Legislature is territorial only, and ou r
statute is aimed at contracts over which the Legislature ha s
jurisdiction . Also, the services of a clerk or officer in a ban k
are not labour or service within the meaning of the statute. As
to the meaning of "master and servant," see Holy Trinity

Church v. United States (1892), 143 U.S. 457, Stroud's
Judicial Dictionary, 2nd Ed ., Vol. 3, p. 1,833. The Juror s
Act, Revised Statutes of British Columbia, 1911, chapter 121 ,
distinguishes clerks and servants ; also see Bank Act, Revised
Statutes of Canada, 1906, chapter 29, section 30, as to officers ,
clerks and servants, and this statute here, so far as it affects
banks, is ultra vires.

COURT OF
APPEAL

Held, further, that it was within the power of the Provincial Legislature t o
pass the Master and Servant Amendment Act, 1899, as coming unde r
the head of civil rights .
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[MARTIN, J .A . : It is a pernicious system to encourage th e
importation of cheap labour from Scotland to undermine our
young men who work as clerks here, and it is scandalous th e
niggardly salaries banks pay their clerks . The banks seem to
take more pride in building huge reserves than in paying thei r
clerks a living wage .

GALLIHER, J .A . : Do you claim you come under the term
"skilled labour not otherwise obtainable" ? ]

No ; scarcely that . However, even supposing the contract i s
unenforceable in British Columbia, it is good elsewhere . On the
facts here, plaintiff broke the contract ; his conduct was a viola-
tion of it. The $400 was liquidated damages.

Griffin, for respondent, called upon as to (1) Is plaintiff
entitled to the "risk money" if he has abrogated the contract ?
(2) Does a clerk come within "labour" or "service" under th e
statute ? As to labour and service under section 3, while bank
work is not "labour, " it is "service," and therefore applies here :
Halsbury's Laws of England, Vol . 30, p . 67 . See Down v. Pirto

(1854), 9 Ex . 327 ; Harnwell v . Parry Sound Lumber Co .

(1897), 24 A.R. 110 .
Ritchie, called upon .
[Per curiam : You have entered into a contract so wide tha t

your man can be called upon to perform almost menial labour . ]
That he was " to take up such office" excludes any possibilit y

of being called upon for the performance of menial work ; the
surrounding circumstances are against such an inference . He
cannot approbate and reprobate ; he cannot claim payment an d
also claim benefit of the voidableness of the contract .

Cur. adv. volt .

22nd April, 1913 .

IRVING, J .A . : This action requires us to interpret the thir d
section of the Master and Servant Amendment Act, 1899 ,

chapter 43, which declares as follows : [already set out] .
In Vacher & Sons, Limited v. London Society of Compositors

(1913), A.C . 107, the considerations which ought to prevail with
a judge in arriving at the meaning of a statute are set out .
Although there is no new rule in this judgment, it is instructive ,
particularly in these days of progressive legislation, and it is

COURT OF
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Argumen t

IRVING, J .A .
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one which illustrates most happily the late Lord Macnaghten' s
gift of expression. The method recommended by the Lord
Chancellor is to exclude consideration of everything except th e
state of the law as it was when the statute was passed, and th e
light to be got by reading the Act as a whole—including it s
title—before attempting to construe any particular section . In
more than one of the speeches delivered it is pointed out that a
judicial tribunal has nothing to do with the policy of the Ac t
which it is called upon to interpret.

The questions we have to determine are : (1) Does the con-
tract made between the plaintiff and the defendant come within
the terms of the statute, so as to enable the plaintiff to declare
that he is not bound by it? (2) And if so, can the plaintiff ,
having regard to the circumstances of the case, avail himself of
the provisions of that statute ?

In Maxwell on Statutes, 5th Ed ., p. 337, there is a section
dealing with the construction of statutes against impairing
obligations, or permitting advantage from one 's own wrong,
where it is said that in certain cases the word "void" should b e
understood as voidable only. I would so read it in this case ,
notwithstanding the language of the second subsection . The
words in question are "any contract for the performance o f
labour or service, or having reference to the performance o f
labour or service . . . ." by the person "whose labour or servic e
is contracted for." In my opinion, the contract entered into
was a contract having reference to the performance of service b y
the plaintiff, and therefore, that part of the question argued
before us I would answer in favour of the plaintiff . The
American authorities cited to us, being decisions on a differen t
statute, are of no use to us . On the other hand, the plaintiff i s
not at liberty to approbate and reprobate. He elected to trea t
the contract as valid for a couple of years, and he has founde d
his action upon it.

In Maxwell on Statutes, 5th Ed ., several pages (p. 625 et seq . )

are devoted to the maxim cuilibet licet renuntiare juri pro s e

introducto, and at p . 632 it is stated that a person is sometime s
estopped by his own conduct from availing himself of legislative
provisions intended for his benefit .

COURT OF
APPEAL

191 3

April 22.

ASHMORE
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BANK OF
BRITIS H
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The doctrine of approbate and reprobate is described in
Halsbury's Laws of England as a species of estoppel interme-
diate between estoppel by record and estoppel in pais . It pro-
ceeds on the theory that the person estopped, having made hi s
election prior to the putting forward of his inconsistent claim o r
defence, it is then too late for him to shift his ground . In my
opinion, the plaintiff, having elected to sue on his contract, an d
thereby affirmed it, cannot now be heard to say that it is void .

As to the power of the Provincial Legislature to pass an Act
dealing with clerks in a bank, I have no doubt the section i n
question deals with "civil rights," and is therefore within it s
powers under section 97 (13) of the British North America

IRVINO, J .A .
Act. I would allow the appeal .

I am not at all sure that the Bank should not have pleade d
this estoppel .

MARTIN, J .A. : Several questions have been raised on thi s
appeal, and some of them it is not necessary for us to consider ,
in the view I take of the matter .

There is no doubt, in my opinion, that the Legislature of thi s
Province had power to pass this Act, and it is also clear that th e
contract was one for the "performance of . . . . service" withi n
this Province, as well as in other parts of North America, and
under it the plaintiff served the defendant as a clerk for tw o
years in this Province, leaving its service on the 6th of May,
1912, against its wishes, and he now sues for the proportion of MARTIN, J .A .

his wages for the last six days of his employment, while th e
defendant counterclaims, under the contract, for the sum o f
$400 for liquidated damages specified therein .

Two United States authorities on the same Act of Congress ,
February 26th, 1885, chapter 164, 23 Stat . 332, were much dis-
cussed in the argument, viz . : Holy Trinity Church v. United
States (1892), 143 U.S. 457, and United States v . Laws (1896) ,
163 U.S. 258, but a careful perusal of them shews that they are
of no assistance to is, because the Supreme Court of the Unite d
States laid down the principle that though the case before it wa s
within the letter of the statute, yet it was not within the spirit
of it, as not being "within the intention of the Legislature, and

COURT OF
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COURT OF therefore cannot be within the statute" (p . 472), coming to thi s
APPEAL
— conclusion for a variety of historical and other reasons whic h
1913 have no counterpart in this country . And furthermore, tha t

April 22 . statute was essentially different from the one before us because ,

ASHMORE after a recital in its title that it is "An Act to prohibit the impor -
v

	

tation and migration of foreigners and aliens under contract, "
BANK OF
BRITISH etc ., it proceeds, in the second and third sections (see p . 260 in

AMERICA the Laws case), to declare that all such contracts are "unlawful"
and "utterly void and of no effect," without any qualification .
On the other hand, our section merely declares that agreement s
of that general description (though extending the class to includ e
non-residents of British Columbia) "shall be void and of n o
effect as against the person only so migrating or coming ." The
authorities shew that this means that the contract is voidabl e
only at the election of the immigrant, and illustrations of th e
application of this construction are numerous, e .g ., Maline v .

Freeman (1838), 7 L.J., C.P. 212, where a bidding at an auc-
tion, declared by statute to be "null and void to all intents and
purposes," was held to be so only at the option of the seller :
Valentini v. Canali (1889), 24 Q.B.D. 166 ; Billiler v. Young

(1860), 6 El . & B1. 1, 8 H.L. Cas . 682 ; St. Nicholas v. St. Peter

(1736), 2 Str . 1,066 ; Gray v . Cookson (1812), 16 East, 13 ;
and Rex v. The Inhabitants of St . Gregory (1834), 2 A. & E .
99, these last three being cases on the binding of apprentices .

MARTIN, J .A. The plaintiff, the immigrant herein, not only did not wish to
avoid the contract, but he elected to take the benefit of it for tw o
years, and after having done so, now seeks to repudiate it . The
circumstances are such that he ought not to be allowed to appro-
bate and reprobate this contract ; to permit him to do so woul d
"involve a violation of natural justice," as was said in Valen-

tini' s case, where an infant attempted, under section 1 of th e
Infants' Relief Act, 1874 (37 & 38 Viet., c. 62), to recover
back money he had paid for articles of furniture which were no t
necessaries, but which he had had the use and benefit of fo r
some months . In my opinion the contract must be held to b e
in existence at the time of breach thereof by the plaintiff, wh o
could not take its benefits without its obligations, and therefor e
I see no good reason why the defendant should not have judg-
ment against him on its counterclaim for $400 .
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It is admitted that the plaintiff is entitled to the "Teller' s
risk money" sued for, under a special arrangement, and h e
should have judgment for that amount, and we were informed
by defendant's counsel that as a matter of grace he consented t o
add to this amount the sum of $17 .10 for the six days sued for ,
though as a matter of law the plaintiff cannot recover it becaus e
of his breach of contract.

GALLZnER, J .A. : I have reached the same conclusion . The
view taken by my brother MARTIN was my understanding
regarding what Mr . Ritchie said about the $17 .10 item. As i t
was not pressed on us by Mr. Ritchie, or objected to on that
ground at the hearing, I conclude the judgment should be i n
favour of the plaintiff, and there should be judgment for th e
defendant on the counterclaim, the one set off as against th e
other, and that the defendant should have the costs of the appeal .

Appeal allowed.

Solicitors for appellant : Bowser, Reid & Wallbridge .

Solicitor for respondent : D. S . Montgomery .
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GREAVES v . CARRUTHERS .

Land —Trespass—Action for—Possession—Partial enclosure —Entry —
Statute of Limitations—Title by prescription .

Practice—Setting down appeals—Postponement—Procedure—Court o f
Appeal Act Amendment Act, 1913, Cap . 13, Sec. 3 .

CARRUTHERS
Statute of Limitations to a strip of land for which the defendant ha d
the paper title.

Held, on appeal, affirming the judgment of the trial judge, that upon th e
evidence, the plaintiff had not shewn that she and her predecessor s
in title were in actual, constant, visible occupation of the land i n
question for the full period of 20 years before the alleged trespass .

Per MACDONALD, C .J.A . : The plaintiff did not shew enclosure at an earl y
enough date to give her a title by virtue of the statute, nor occupatio n
before enclosure of the character necessary to sustain her claim .

Held, that an application for postponement of the hearing of an appeal will
not be heard unless formal notice is served on the opposite party an d
the application is supported by affidavit shewing such postponement i s
necessary. A copy of the notice of motion and affidavits for each judge
must also be left with the Registrar before the hearing.

Remarks per MACDONALD, C.J .A . as to the objection to counsel putting
in quotations from judgments that they have cited when given leav e
to put in a list of authorities only at the end of the argument.

APPEAL from the judgment of MURPHY, J . in an action
tried by him at Victoria on the 27th of February, 1913 . The
action arose over a strip of land 15 feet in width by 11 feet i n
length to which the defendant had a good paper title, but t o
which the plaintiff, through her predecessors in title, claime d
title by prescription. In 1860 one Rothwell (through whom

Statement the plaintiff claimed title) owned four acres of land bounded o n
the north by the old Esquimalt road and on the south by the
new Esquimalt road. The adjoining property to the east wa s
owned by one Carroll, who, in 1861, built a fence from the ol d
to the new road, for the purpose of separating the two properties.
This fence was through inadvertence put too far east, leaving a
strip 15 feet in width between the Rothwell property an d
the fence. At time of action brought a portion of this
fence still remained, and its location was identified by a

191 3

June 26 .

GREAVE S

v'

	

The plaintiff brought action for trespass to establish her title under the
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willow tree, alongside of which it ran. Rothwell built an COURT OF

inn on his property in 1860, and after living there for
APPEAL

two years, he rented to tenants until 1891, when it was

	

191 3

burnt down, not being rebuilt until 1895, the property in June 26 .

the meantime remaining idle. There was no satisfactory evi- GREAVE S

dence of any fence or enclosure being erected on any of the

	

V.
CARRIITHER4

three other sides of the Bothwell property until 1895. Subse-
quently the property was subdivided and the portion abuttin g
on the ground in dispute was acquired by the plaintiff, whos e
property, with the ground in dispute, was enclosed by a fence.
The defendant, having acquired a paper title to that portion o f
the Carroll property that included the ground in dispute, tor e
down the plaintiff's fence, and enclosed the ground with hi s
own. The plaintiff claimed damages for trespass and for an

statement

injunction restraining the defendant from further trespass on
the land in dispute. The trial judge dismissed the action o n
the ground that the plaintiff had not shewn that she and her
predecessors in title had been in open, continuous and advers e
possession of the property in question for the prescribed period .

The appeal was argued at Vancouver on the 2nd of April,
1913, before MACDONALD, C.J.A., IRVING, MARTIN and
GALLIIIER,

	

A .

A discussion arose as to the status of the appeal at the presen t
sittings of the Court .

Per curiam : If this appeal was not set down in Vancouver ,
we do not think we have the jurisdiction to postpone it to b e
heard at Victoria at the next sittings 	 The amendmen t
recently passed puts litigants in an awkward position . If there is
any postponement it must be for six months—over to the second Judgmen t

sittings. We think we ought not to permit any postponemen t
unless formal notice is given to the other side, and application i s
supported by affidavit shewing such postponement is necessary .
A copy of the notice of motion and affidavits for each judg e
must also be left with the registrar before the hearing. Counsel
will bear that in mind in asking for postponements in future .
It is a serious matter, in the public interest, to keep litigation
long pending before the Courts .

Bodwell, K .C., for appellant (plaintiff) : In 1879 the ground Argument
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the plaintiff loses her right to claim the ground by prescription .
It is not necessary to shew acts of occupation before 1879 . The
right by prescription depends on two things : possession by one
man, and the relinquishment of claim by the other. Possession
must be considered in every case with reference to the peculia r
circumstances : Kirby v. Cawderoy (1912), A.C . 599. The
respondent relies on Agency Company v. Short (1888), 13 App.
Cas. 793, but in that case possession was abandoned . A person
in possession need not shew connection between the different
occupants : McConaghy v. Denmark (1880), 4 S .C.R. 609 at
pp. 632-3.

H. W. R . Moore, for respondent (defendant) : There is no
evidence of continuous possession since 1890 . We having a
paper title by admission, the onus is on the appellant to shew
that she has a possessory title . McConaghy v . Denmark, supra ,

is in our favour. They must shew actual, constant, physica l
possession to the exclusion of the defendants for the prescribe d
period : Bullen & Leake's Precedents of Pleading, 6th Ed ., 502 .

Argument There is no privity between the different parties who have been
in possession : Armour on Real Property (1901), 437 .

Bodwell, in reply : The title to the four acres was continu-
ously in Rothwell up to 1895. It is not necessary to shew
privity between the different occupants during that period : Lord

Hamner v. Flight (1876), 36 L .T.N.S. 279 .
[MACDONALD, C .J.A . : Counsel for the appellant was given

leave at the end of the argument to put in a list of authorities .
He not only cited cases, but quoted extracts from each of th e
judgments, making his submission practically an argument . To
this, counsel for the respondent objected. We think when
counsel are given leave to put in citations, they should confin e
themselves strictly to that. The registrar is directed to return
this memorandum.]

Cur. adv. volt .

COURT OF in question was in actual occupation by the plaintiff's predeces -
APPEAL

sors in title, as in that year wheat had been grown up to th e
1913 fence, and in 1890 the whole four acres, including the 15 fee t

June 26 . in dispute, were fenced in on all sides, and I submit the tria l
GREAVES judge was in error in holding that as there was no one living o n

v

	

the ground between 1891 and 1895, there was a break whereb y
CARRUTHERS
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26th June, 1913 .

	

COURT O F

MACDONALD, C.J.A. : I think this appeal must be dismissed . APPEAL

The defendant, having the paper title to the piece of land in 191 3

dispute, was entitled to take possession of it -unless the June 26 .

plaintiff could shew that he had lost his title and that she had
GREAVE S

acquired it by the operation of the Statute of Limitations .

	

v.

This she set out to do, but I think she has failed . I can find CARRUTHERS

no satisfactory evidence that she or her predecessors in title;
were in actual, constant, visible occupation for the full perio d
of 20 years before the alleged trespass, which was on the 21st o f
June, 1911, though there is evidence that in the year 1895 ,
when the witness Wood went into occupation of the propert y
then known as "Rothwell's," it was enclosed, including th e
strip in dispute. There is ample evidence that the fence which
was interfered with by the defendant was there for a period
much longer than 20 years before the 21st of June, 1911 .
That fence was not on the true boundary between Rothwell' s
property and the property to the east owned by the predecessor s
in title of the defendant. It was about 15 feet east of the true
boundary, and left this strip alongside of the Rothwell place
between it and the fence. There is no satisfactory evidence o f
the enclosure of the Rothwell place and this strip by fences o n
the other three sides before 1895, or at all events before the
21st of June, 1891, which would be 20 years before the alleged

MACDONALD ,

trespass . Had there been such evidence of enclosure, I should 0-
LA-have come to the conclusion that the plaintiff was entitled to
succeed in this appeal, in other words, that she has obtained a
title under the statute to the land in question . In the discussion
between counsel and the learned trial judge, it seemed to have
been assumed that the Rothwell property, including the strip i n
question, was actually enclosed by fences on all sides at an ear-
lier date than 1895 . There was an inn on the property, know n
as the Bush Tavern, which was burnt down about the year
1891 and not rebuilt until four or five years later. There was
no evidence of actual occupation during these years, and th e
learned trial judge intimated that assuming enclosure prior to
the time the inn was burnt, there was a hiatus in the occupa-
tion between that time and the time it was rebuilt, which would
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COURT OF
APPEA L

191 3

June 26 .

GREAVES

be fatal to the plaintiff's claim. With much respect, I differ
from that view. Had it been shewn that the land was actually
enclosed by fences in 1890, or beginning of 1891, I should hol d
on the evidence in this case, that notwithstanding there was no
evidence of actual occupation of the field during the perio d

v .

	

between the destruction and rebuilding of the inn, the possession
CARRUTHERS

still remained in the Rothwells . There was no evidence of
abandonment ; in fact, the contrary is true, and the previous
occupation and subsequent occupation were known to th e
defendant 's predecessors in title at that time . Unfortunately ,

MACDONALD, however, for the plaintiff, she has not shewn enclosure at a n
C .J .A .

early enough date to give her a title by prescription, nor has sh e
shewn by satisfactory evidence before enclosure an occupation o f
the character necessary to sustain the claim .

IRVING, J.A . : The piece of land in question is a strip of 1 5
feet lying to the east of a four-acre plot to which the plaintiff
has a good title. The defendant has a good paper title to th e
15-foot strip . The plaintiff claims that the defendant has, b y
virtue of the Statute of Limitations, lost his title to the 15-foo t
strip . A fence, erected in 1861 or 1862, separated this 15-foot
strip from the land lying to the east of it, and so gave the stri p
an appearance of being part and parcel of the four-acre plot ;

IRVING, J .A . and there is no doubt the owners- or occupants—of the four-acr e
plot used it from time to time as if they owned it . I would
draw the inference that the wheat crop which was on the strip
in 1879 was planted by the owner of the four-acre plot, and the
tenant occupying the four-acre plot under Rothwell regarde d
the 15-foot strip as included in his lease . The four-acre plo t
was not fenced on the north and south until 1872. Prior to
that, the north and south boundaries were the old and ne w
Esquimalt roads respectively ; on the west there was bush . It
was not until 1895 that a fence was put up on the west .

In June, 1911, the defendant broke down this eastern fenc e
and took possession of the 15-foot strip. The defendant, in
June, 1911, took actual possession of the premises . Unless he
then had by the Statute of Limitations lost possession, using the
word in the sense of present right to occupy or hold, he was then
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in possession, and the plaintiff—who had been in actual posses- COURT OF
APPEAL

sion—was a trespasser. The defendant 's title prevailed, and
the plaintiff was ousted. Proof of these facts displaced the

	

191 3

plaintiff's right to maintain an action of trespass.

	

June 26 .

To entitle a party to bring an action of that nature he must, GREAVE S

at the time of the act committed, either have the actual posses-

	

V.
CARRUTHERS

sion, or a constructive possession in respect of the thing being
actually vested in him : Revett v . Brown (1828), 5 Bing. 7 ;
Smith v. Milles (1786), 1 Term. Rep. 475 ; Brown v. Notley
(1848), 3 Ex. 219 ; McNeil v. Train (1847), 5 U .C.Q.B. 91 . I
do not think the plaintiff established her case if the action is t o
be regarded as an action of trespass.

The action, in my opinion, was really an action for a declara-
tion that the plaintiff was entitled to the strip in question. The
defendant's position on this aspect of the case is that th e
plaintiff has not adduced evidence sufficient to bar his righ t
under the statute, and I think that defendant is entitled t o
succeed on that ground. There has been no exclusion of the IRVINO, J .A .

defendant—no dispossession, and only vague evidence of occu-
pation by the plaintiff : Marshall v . Taylor (1895), 1 Ch . 645 ;
and Kynoch, Limited v. Rowlands (1912), 1 Ch. 527. The
occupation of others prior to the plaintiff's possession does no t
help him : Agency Company v. Short (1888), 13 App . Cas .
793. We have been referred to section 102 of the Crimina l
Code. With that section should be read the decisions in Beddal l
v . Maitland (1881), 17 Ch. D. 174 at p. 187 ; and Edwick v.

Hawkes (1881), 18 Ch. D. 199. Opinions have differed as t o
the effect of the statute against forcible entry in a Court of civi l
jurisdiction. It may be that the rightful owner may be pun-
ished for the breach of the peace, but it would seem that he is,
so far as the dispossessed person is concerned, not a trespasser.
But I would not call this a forcible entry within the meanin g
of the statute. There was not such a show of force as woul d
constitute forcible entry .

I would dismiss the appeal .

MARTIN, J .A. : I agree that the appeal should be dismissed . MARTIN, J.A .

GALLIHER,
GALLIIIER, J .A. : Up to 1890 there was no such occupation

	

J.A .
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COURT OF by the plaintiff or her predecessors in title as would entitle he r
APPEAL

to claim the lands in dispute by prescription. At the time the
1913 Bush Tavern was burnt down, in 1891, there is evidence (whic h

June 26 . though not direct) from which we might infer that the field

GREAVES taking in the disputed land was fenced on all sides . This i s
V .

	

found in the evidence of Wood . It appears no one was in
CARRUTHERS

actual occupation of the lands from that time until about 1895 ,
when Wood rented it for a cow pasture .

As the plaintiff bases her claim to the land in questio n
solely upon prescription, I agree with the learned trial judg e
that there is not that open, continuous and adverse occupation
by either the plaintiff or her predecessors in title shewn upo n

(}ALLIHER, the record as would entitle her to succeed .
J.A. It was urged upon us that this was an action for trespas s

upon which the plaintiff should succeed in any event . It was
an action for trespass brought to try out the title to the land ,
and proceeded upon that basis throughout the whole trial, and
we must so regard it .

The appeal should be dismissed .
Appeal dismissed .

Solicitors for appellant : Bodwell & Lawson .

Solicitors for respondent : Oliver & Patton.
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BARK FONG ET AL. v . COOPER.

Vendor and purchaser—Sale of land—Default in payment of instalment s
under agreement—Notice--Tender after default and notice of cancella-
tion—Time of the essence—Specific performance .

Plaintiffs, having defaulted in their payments under an agreement for the
sale of land, and notice of cancellation having been given by the vendor ,
tendered the amount due, which was refused . They sued for specific
performance .

Held, per IRVING and GALLIHER, JJ .A., that there was no proper legal
tender, no conveyance having been submitted for execution on behal f
of the plaintiffs.

Per MARTIN, J. .4 . : That the case was not one for specific performance .
Admittedly the purchase was one of speculation, and the principle of
the case came within that of Wallace v . Hesslein (1898), 29 S .C.R. 171 .

Judgment of GREGORY, J . affirmed .

A PPEAL by plaintiffs from the judgment of GREGORY, J . at
Victoria, on the 14th of October, 1912 . The plaintiffs (pur-
chasers) sued for specific performance of an agreement entere d
into by defendant Cooper, to sell them two lots under an agree-
ment dated the 6th of December, 1910 . The consideration was
$1,600, of which $800 was to be paid in cash and $400 on th e
6th of June, 1911, and the balance, $400, on the 6th of Decem-
ber, 1911 . On the 24th of February, 1911, the plaintiffs sol d
the property to Lim Bang, who paid them $1,700 in cash, an d
agreed to pay the other two instalments on the dates above men- Statement

tioned, namely, $400 on the 6th of June, and $400 on the 6th
of December, 1911, but no notice of this sale or assignment wa s
given by the plaintiffs to the defendant . Under this arrange-
ment the plaintiffs were no longer interested as soon as they
obtained their money. The agreement between the plaintiff s
and the defendant contained this clause :

"It is expressly agreed that time is to be considered the essence of thi s
agreement, and unless the payments above mentioned are . . . . made at
the times and in the manner above mentioned, and as often as defaul t
shall happen in making such payments the vendor, his heirs or assigns,
may give to the purchasers, their heirs, executors, administrators an d
assigns, 30 days' notice in writing 'demanding payment thereof ; and in

GREGORY, J.

191 2

Oct . 14.

COURT OF
APPEAL

191 3

April 4 .

BARK FON G
O.

COOPER
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GREGORY, J . case any such default shall continue, these presents shall at the expiratio n

-

	

of such notice be null and void and of no effect, and the vendor shall be at

1912

	

liberty to re-possess or re-sell and convey the said lands to any purchase r

Oct. 14 . as if these presents had not been made, and all the moneys paid hereunde r

	 shall be absolutely forfeited to the vendor, his heirs, executors, administra -

COURT OF tors or assigns . The said notice shall be well and sufficiently given i f
APPEAL delivered to the purchasers, their heirs, executors, administrators or assigns ,

or mailed at Victoria, B .C ., Post Office under registered cover, addressed a s
1913

	

follows : "

April 4 .

	

Lim Bang made default, nor did the plaintiffs pay after they

BARK FONG had been requested to do so . Notice to cancel was given, an d

COOPER
the power to cancel was exercisable 30 days after the 6th of June .
On the 26th of March, 1912, the defendant addressed a notice to
the plaintiffs at Victoria, B .C., demanding payment of the su m
of $800 and all interest due to date, and giving notice that i f
default should continue after the expiration of 30 days from that
date, the agreement should be null and void and of no effect, an d

Statement
that all moneys paid thereunder should be forfeited . Two of
the plaintiffs, Wing On and Chuck Sing, received their notices ,
and the third, Bark Fong, was away in China from November ,
1911, to June, 1912 . The two who received the notice com-
municated with him, and on the 15th of May, 1912, when
$838 .50 was owing, the plaintiffs made a tender to the defendant
of all money then due and owing, but the defendant declined t o
accept it .

H. C. Hall, and Brandon, for plaintiffs .
Langley, for defendant.

GREGORY, J. : This is an action for specific performanc e
brought by the plaintiffs, the purchasers, against the vendor .
The plaintiffs have not shewn readiness or willingness to pay
until somewhere about the 15th of May, and claim that they ar e
entitled still to specific performance, because the notice required

GREGORY, J . by the agreement has not been given. It seems to me that the
notice has been sufficiently given, and that in any case th e
plaintiffs are not entitled to sue for specific performance . They
never made any attempt to meet the payments due on the 6th o f
June, 1911, or 6th of December, 1911 . Wing On, when asked
for payment, said that his money was invested in other enter -
prises. Bark Fong went to China, and said that he expected
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the payments to be made by the persons to whom he had sold the OREGORY, a .
property ; and the other plaintiff had lost his money in gambling,

	

191 2

and was unable to pay . It seems to me they practically all of
Oct . 14 .

them abandoned their purchase, and it was only because of th e
increased value afterwards that they brought these proceedings. °APPEAL
However, as the defendant himself has offered to return the pay-
ment of $800 and keep the land, there will be an order for the

	

191 3

repayment of that money ; but the defendant is entitled to his April 4.

costs of the action, and to have a lien on the $800 for that.

	

BARK FONG

The appeal was argued at Victoria on the 17th of January,
COOPER

1913, before IRVING, MARTIN and GALLIHER, JJ.A.
Maclean, K.C., and H. C. Hall, for appellants : It is submitte d

that although time is of the essence of the agreement, an d
although default has been made, and if there is an attempt t o
cancel the agreement, yet if the cancellation has not been pro-
perly done, the Court will say that the agreement is still i n
force, and will grant specific performance : see Barlow v . Wil- Argumen t
Hams (1906), 16 Man . L.R. 164 ; Whitla v. Riverview Realt y
Co. (1910), 19 Man. L.R. 746 .

Langley, for respondent : The plaintiffs were in default in
every respect for carrying out the agreement. As to serving
Bark Fong with notice, we did all that we could be expected t o
do under the terms of the agreement ; we were not concerned
with Lim Bang.

Maclean, in reply : There was no notice given to Bark Fong .

Cur. adv. vult .

4th April, 1913 .

IRVING, J.A . : I agree with my brother GALLIHER, and think DIVING, J.A.

the appeal should be dismissed .

MARTIN, J .A. : My opinion is that while the contention
advanced by Mr. Maclean is correct as to personal service of th e
notice in the circumstances, yet the judgment can be supporte d
on the other branch adopted by the learned judge below, viz :
that the case is not one for specific performance . Admittedl MARTIN, J.A.

y ,
and in express terms, the purchase was one of speculation, an d
the principle of the case comes within that in Wallace v. Hesslein

(1898), 29 S .C.R. 171 .
18
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GALLIHER, J .A . : In this case there seems to me to have bee n
no proper legal tender, no conveyance having been submitte d
for execution on behalf of the plaintiffs, and I am unable to sa y
that defendant's conduct in the matter constituted a waiver. In
this view, it becomes unnecessary to pass upon the validity of
the notice given by Cooper to the plaintiffs . The appeal will ,
therefore, be dismissed .

Appeal dismissed.

Solicitors for appellants : Tait, Brandon & Hall .

Solicitor for respondent : W. II . Langley .

GREGORY, J.

191 2

Oct. 14 .

COURT OF
APPEAL

191 3

April 4 .

BARK FONG
V .

Coorsu

CLEMENT, J .

191 3

Feb . 12.

IN RE UNITED BUILDINGS CORPORATION ,
LIMITED, ET AL . AND THE CORPORATION

OF THE CITY OF VANCOUVER.

COURT OF Municipal law—By-law closing public lane—Validity—Vancouver Ineor-

APPEAL

	

poration Act, B .C . Stats . 1900, Cap . 54, and amending Acts—Municipa l
—

	

Act, R.S.B.C . 1911, Cap . 170—Public interest—Erection of busines s
June 26 .

	

block .

IN RE

	

The Hudson's Bay Company, the owner of lots on each side of a lane, which ,
UNITED

	

with the lane, made a block facing on three streets, desiring to erect a
BUILDING S

CORPORATION

	

large business block covering the lots and the lane between, petitione d
AND

	

the Council to close such portion of the lane and to lease it to th e
CITY OF

	

Company for 25 years, the Company agreeing to convey to the City a
VANCOUVER lot and two important easements to be used as an outlet from the lan e

in substitution for the portion closed . In pursuance of this petition
the Council passed a by-law closing the portion of the lane in questio n
and providing for its lease to the Company . Certain owners of th e
lots adjoining that portion of the lane that was closed applied t o
CLEMENT, J. to quash the by-law . The application was dismissed.

Held, on appeal, per IRVING and MARTIN, JJ .A ., that the appeal should b e
dismissed .

Per MACDONALD, C.J.A ., and GALLIHER, J .A., that the appeal should b e
allowed, and that the by-law should be quashed .
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Per IRVING, J.A . : Where bodies of a public representative character, CLEMENT, J .
entrusted by Parliament with delegated authority, are acting bona fide

and within the limits of the powers conferred upon them by Parliament,

	

191 3

they are not to be interfered with by the Courts.

	

Feb . 12 .
Slattery v . Naylor (1888), 13 App. Cas. 446, approved .

	

—

Per MARTIN, J.A. : The question of public interest is one of degree, COURT OF

dependent upon the particular circumstances of each case, and where APPEAL

present in any appreciable degree, the Court should not interfere with June 26
.

the bona-fide exercise of municipal powers.

	

_	
Per MACDONALD, C.J.A., and GALLIHER, J .A. : The erection of a costly

	

IN RE
private building in a city is not a matter of public interest in the UNITE D
legal sense of the term .

	

BUILDING S

The Court being evenly divided, the appeal was dismissed .

	

CORPORATIO N
AND

Directions as to maps and plans not being bound in the appeal book .

	

CITY OF
VANCOUVER

APPEAL by the United Buildings Corporation from a u
order of CLEMENT, J. made at Vancouver on the 12th o f
February, 1913, dismissing the plaintiff's application to
quash By-law 917 of the City of Vancouver. The Hudson's
Bay Company, having decided to extend their premise s
from Granville street to Seymour street and erect a ne w
building fronting on Granville, Georgia and Seymour streets, t o
cost in the neighbourhood of $2,000,000, obtained the passage of
a by-law giving permission to close the southern portion of th e
lane passing through their premises that runs from Dunsmuir

Statement

to Georgia streets . In lieu of the closed portion of the lane the
Company conveyed to the City a lot (120 x 25) leading from the
lane to Seymour street, and also gave a perpetual easement fo r
the public use, two plots of ground (25 x 25, and 25 x 35 )
adjoining the said lot, thus furnishing an outlet at the southern
end of the lane to Seymour street . Against this the adjoining
owners to the north protested, on the grounds that it would
interfere with and hamper traffic in the lane, and that fire -
fighting facilities would be interfered with to such an extent as
to constitute a grave danger to the public safety.

Bodwell, K.C., in support of the application .
Davis, K.C., contra .

12th February, 1913 .

CLEMENT, J. : This is an application to quash By-law No.
917 of the City of Vancouver, passed on the 15th of July, 1912, CLEMENT, J .

and entitled "A by-law to close a portion of the lane in block 43,
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June 26 . passed in the public interest, but for the sole benefit of the Hud -
IN RE son's Bay Company. That question of fact is dealt with in th e

UNITE D
BUILDINGS affidavit of Mr . Hewitt in a most general way, and his statemen t

CORPORATION of his belief "that the Corporation are not acting in the interest s
AN D

CITY OF of the general public of the City of Vancouver in passing the
VANCOUVER said by-law," might, standing alone, mean merely that in hi s

opinion the effect of the by-law would be prejudicial to the publi c
interest. In the same category are the statements by several
chiefs and assistant chiefs of fire brigades in various coast cities
of their belief that the closing of the lane in question will creat e
a grave menace in case of fire. In the absence of any allegation
of mala fides, the beliefs of these gentlemen as to the effect o f
the by-law is quite beside the mark . Under our system of
municipal government it is the opinion of the city council which
governs, and even if I agreed entirely that the action of the City
in this case was unwise, and prejudicial to the public interest, I
have no right to sit in judgment upon their opposite view .
Jurisdiction conceded, and honest action, that is an end of th e

CLEMENT, J . matter so far as the Courts are concerned . The latest case I
have seen on this subject is City of Montreal v . Beauvais
(1909), 42 S .C.R. 211, in which a by-law was attacked as unfair
and unreasonable . Mr. Justice Duff, speaking for the Court, a t
p. 216 said :

"To establish this contention in any sense germane to the question of the

validity of the by-law, it was necessary that the respondents should mak e

it appear either that it was not passed in good faith in the exercise of the

powers conferred by the statute, or that it was unreasonable, unfair o r

oppressive as to be upon any fair construction an abuse of those powers . "

In my opinion the same principle applies when a by-law i s
attacked as against the public interest . The only suggestion o f
mala fides or sinister motive is in the concluding clause of Mr .
Hewitt's affidavit, stating his belief that this by-law was passe d
"solely in the business interest of the Hudson's Bay Co ." No

CLEMENT, J . subdivision of District Lot 541, group 1, New Westminster Dis -
1913

	

trict, City of Vancouver ." In addition, the by-law provide s
Feb . 12 . for the leasing to the Hudson's Bay Co. (to use the title by which

the Company is commonly known) of the portion of the lane s o
COURT OF

APPEAL stopped up .
The first ground of attack upon the by-law is that it was not
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facts are set out to support this grave charge, and it is emphatic- CLEMENT, J .

ally denied in the affidavits filed in answer. Lightly made, it

	

191 3

seems to have no basis of fact beyond this : that the Hudson's Feb . 12 .

Bay Co. were petitioners for the closing of the lane, and will
COURT O F

apparently benefit by it . One may assume that they would not APPEA L

have petitioned to have the lane closed had they not expected t o
gain by it . But if, when the proposal was made, the Council

June 26 .

considered it honestly, with an eye to the public advantage (and IN RE
UNITE D

it seems clear that they did so consider it), that again is an end BUILDING S

of the matter so far as the Courts are concerned . They were CORPOORDTIO N

entitled to use their corporate powers to carry out what they CITY of

honestly considered was a good bargain for the City. They VANCOUVER

may be, though I do not suggest for a moment that they are, al l
wrong ; but self-government, it has been said, involves the righ t
to make mistakes.

What I have said practically disposes of the argument tha t
this is a bonus by-law, and as such should, in order to its validity ,
be voted upon by the property owners of the City. If I were to
accede to this argument, every by-law, the enactment of whic h
enured to the particular advantage of some individual over an d
above the general advantage to the public would be a bonu s
by-law. A by-law for the purchase of any property by the cit y
would be a bonus by-law in the eye of a willing vendor. In
short, I can see no principle to prevent the city from makin g
bargains and exercising their corporate powers to carry out such CLEMENT, J.

bargains, even if in the opinion of some people the city is not
benefiting to as great an extent as the other party to the bar-
gain. If they get what they honestly think is a good quid pro

quo, this Court has no right to call the other party ' s quid pro quo

a bonus.
The next objection is that the City Council has no power

under section 125, subsection (52) of its charter to pass a by-law
to close a street or lands except as part of some work connecte d
with the public health, or with a view to the betterment or con-
ditions along that line. This objection is founded upon the fact
that in the statute (British Columbia statutes, 1900, chapter 54 )
which constitutes the Cit y's charter, the powers of the Council to
pass by-laws are to some extent, but only to some extent, arranged



June 26 .
result is to establish that headings may be good servants bu t

IN RE should not be made masters . They may throw light on dubiou s
UNITE D

BUILDINGS phraseology, but they should not hinder the giving effect to plai n
CORPORAATION language . It would be strange if the power were found to b e

CITY OF limited in the way suggested, as the wider untrammelled power
VANCOUVER

is commonly bestowed on municipal bodies . Subsection 52 read
alone clearly conveys the power generally to open and stop u p
streets and lanes, and when I find on a hasty perusal of the dif-
ferent subsections that it would border on the nonsensical to limi t
the power apparently conveyed by at least two subsections by
the group heading of the group in which they occur, it woul d
be wrong to cut down the effect of subsection (52) on any such
principle. The two instances to which I refer are subsectio n
(56) and subsection (77) . By the former power is given to pas s

by-laws "for regulation of the weight of bread," and it occurs i n
the "Public Health" group. Except by way of a joke, it i s
hard to see what the weight of bread has to do with publi c
health . The other instance is still more grotesque. Under a

CLEMENT, j . group heading "Markets," power is given by subsection (77) t o
pass by-laws "for compelling persons to remove snow, ice and
dirt from the roofs of the premises owned or occupied by them
and also to remove the same from the sidewalks," etc. The con-
nection with "markets" seems difficult to find. In short, the
group headings of section 125 are too erratic for practical us e
as aids to interpretation .

It is next contended that the City has no power to lease a
lane except as a lane, and that the mention in the statute of th e
air spaces above and subways underneath bear out this view .
In my opinion the intention shewn by the word "lease" and the
inclusion of the air spaces, etc. (by way of greater caution) ,
was that such a lease should put an end to the public right o f
user, or, perhaps it should be put, that the power of leasing
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CLEMENT, J . in groups with appropriate (?) headings ; and subsection (52) of
1913

	

section 125 is one of a group headed "Public Health." I have
Feb . 12 . examined Inglis v. Robertson (1898), A.C. 616 at p. 630, cited

by Mr. Bodwell, and also other cases collected in Beal's Cardinal
COURT OF

APPEAL Rules of Legal InterPretation > 2nd Ed ., -̀261 1, as to the effect t o
be given to headings of this sort, and it seems to me that the
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should cover only unused or stopped-up lanes. The power must CLEMENT, J .

be construed reasonably, so as to give it some practical operation.

	

191 3

What good a lease of a lane as a lane, and as such subject to all Feb . 12 .

rights of user by the public, would be to the lessee is hard t o
imagine . The word lease would be quite inappropriate to COURT of

APPEAL

describe such a transaction .

	

--
The last objection is that the lease is not absolutely, but only , June 26 .

conditionally authorized by the by-law ; that the City is to lease IN RE

the lane to the Hudson's Bay

	

upon "performance" of terms UNITE D
y

	

) BUILDING S

some of which run through the entire life of the lease . As to CORPORATIO N
AN D

this, I think that the entire by-law and the agreement which are CITY of

mentioned in it must be read together, and that so read it would VANCOUVER

be a wrong interpretation of the by-law to treat what is obviously
a condition subsequent as a condition precedent . No such
absurd intention should be attributed even if a strict grammati-
cal reading of the clause might seem to justify it.

	

CLEMENT, J.

On the whole, therefore, I think the by-law is a valid muni-
cipal enactment, and this application to quash must be dismissed ,
with costs.

The appeal was argued at Vancouver on the 11th and 16th o f
April, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A.

Bodwell, K .C. (J. H. Lawson, with him), for appellants :
Proceedings began by petition to the City Council, and th e
by-law was then passed on that petition . The by-law is ultra

vires of the Vancouver Incorporation Act, 1900, British
Columbia statutes, chapter 54, section 125, subsection (52) .
Subsection 34 is headed "Public Health," and all subsequen t
subsections to (62), inclusive, relate to public health .

	

Argument

[MACDONALD, C .J.A . : We think that maps and plans should
not be bound in the appeal books . It would be to the conven-
ience of all concerned if they were kept separate in a pocket at
the back of the book. ]

The powers under subsection (52) are therefore confine d
exclusively to matters of public health, so that the power given
the Council to stop up lanes, etc ., is for the public use, and
cannot be used to benefit any individual or private corporation :
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CLEMENT, J . Scott v . Corporation of Tilsonbur}q (1886), 13 A.R . 233 ; Re

1913

	

Morton and Corporation of St . Thomas (1881), 6 A.R. 323 ; Re

Feb . 12 . Peck and Corporation of Galt (1881), 46 U.C.Q.B. 211 ; Fell s

v . Boswell et al . (1885), 8 Ont . 680 ; Re Weir and City of
COURT OF

Calgary (1907), 7 W.L.R . 45 . Subsections 171 to 178, inclu -
sive, provide for bonuses, but not in the nature of the concession

June 26 . applied for here : In re Inglis and City of Toronto (1905), 9
IN RE O.L.R. 562 ; Re Waterous and City of Brantford (1904), 4

UNITE D H

	

O.W.R. 355 ; Re Loiselle and Town of Red Deer (1907), 7Bt?iz
.DI

N nlNSS

	

~
CORPORATION W L.R. 42 .

AND

CITY of

	

Davis, K.C. (E. F. Jones, with him), for respondents : The
VANCOUVER

fact that the by-law is prejudicial to the public interest is no t
before the Court : In re J. L. Young Manufacturing Co . (1900) ,
2 Ch. 753, 69 L.J., Ch . 868 . The affidavit upon which th e
applicants rely is contrary to the law set out in the above case .
See also Lumley v . Osborne (1901), 1 K.B. 532 . The whole
question is whether this by-law is passed solely for the benefit o f
the Hudson's Bay Company ; that is the test, and the burden
is on the appellants to shew this to be the case . The fact that
the by-law is more good to one person than to others is not suffi -
cient to quash . The test is : Is the by-law passed solely in th e
interest of an individual ? Any injury to the appellants may b e
ground for compensation, but is not a ground for quashing th e
by-law. The inconvenience the United Buildings Corporation

Argument are put to is entirely aside from the real question . If the closing
of the lane is a benefit to the public, it is in the jurisdiction o f
the Council. The interference of private rights is no test what-
ever as far as the jurisdiction of the Council is concerned. The
question is : Is the erection of the new store of the Hudson 's Bay
Company in the public interest ? In addition to the powers i n
subsection (52) of section 125 of the charter, the powers in sec -
tion 4 of the Municipal Act are included and are in force wit h
the charter. See also section 8 of the statutes of British Colum -
bia, 1907, chapter 61 . If the by-law is passed in the interest of
the public, even if an individual is benefited, then the by-law i s
regular : Attorney-General v . City of Toronto and Hobson

(1864), 10 Gr. 436 .
Bodwell, in reply : The material filed shews that this was a



26th June, 1913 .

MACDONALD, C .J .A . : By section 125, subsection 52 of its
Act of incorporation (chapter 54 of the statutes of Britis h
Columbia, 1900), the Council of the City of Vancouver wa s
given power to pass by-laws, inter alia, for the stopping up o f
streets and lanes within its jurisdiction ; and by subsectio n
(215) of the same section it was given power to pass by-laws fo r
acquiring real property for the use of the Corporation for parks ,
squares, marine parades, school purposes, roads, streets or any
other purposes, and for disposing of or leasing the same when n o
longer required, on such terms as might be deemed expedient,
provided that where the lease should extend for a term of over

MACDONALD,
five years the assent of the electors should be obtained .

	

C .J .A .

By amendment made in 1907 (British Columbia statutes,
chapter 61, section 8), the following proviso was added :

"Provided that the Council may lease, on such terms and conditions a s

it may deem expedient and without the assent of the electors, the ends o f

streets abutting on the foreshore, for a period not exceeding ten years, an d
lanes or portions of lanes, including air spaces above or subways there -
under, for a period not exceeding twenty-five years. "

The Hudson's Bay Company being the owners of lots o n
each side of a lane in the said City, and being desirous of erectin g
a large building for commercial purposes covering the said lots
and that portion of the lane lying between them, petitioned th e
Council to close such portion of the lane and to lease it to them
for 25 years. The petition recites :

"That in order to meet the requirements of the Company's business an d
the demands of the public (sic) the Company are compelled to erect a new
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bonus by-law and nothing else. The Council can give a bonus CLEMENT, J

by way of an exemption from taxation or by a grant of money,

	

191 3

but they cannot give a bonus under the Act by way of closing a
Feb . 12 .

street . Under section 8, chapter 61, of the Act of 1907, the y
can close lanes only when they are no longer required . It must APPEAL

be shewn it is no longer required, but the evidence shews it is

	

—
wanted as a means of ingress and egress to other property	 June 26.

holders . Even when a lane is closed and another opened in its IN RE

stead, that cannot be done solely for the pur pose of benefitin g a UNITED
~'

	

BUILDING S
private individual .

	

CORPORATIO N
AN D

Cur. adv. volt .

	

CITY OF
VANCOUVER
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CLEMENT, J . building on the said property and for that purpose desire to have on e
complete block running from Granville street to Seymour street ."

1913
It then recites that the petitioners are desirous that the

Feb . 12 .
	 said portion of the lane should be closed up and the Coln -

COURT OF pally allowed to take same in order that the Company
APPEAL

might erect a very substantial block from Granville stree t
June 26 . to Seymour street, and that the Company were willing t o

IN RE give in exchange a certain lot for a lane from Seymou r
UNITED street to the balance of the lane in said block . The appellant s

BUILDINGS
CORPORATION are owners of lots abutting on that portion of the lane which wa s

TYoCITY OF
to remain unclosed, and objected to the proposal . Notwith-

VANCOUVER standing their opposition, the respondents passed the by-law i n
question here, which recited that the petitioners were the owner s
of the lots above referred to, and had petitioned for the closing
of that portion of the lane lying between their lots, and had
agreed to convey to the City a lot to be used as a new lane, an d
had executed an agreement to indemnify the City against al l
actions for compensation, damages or injunction or otherwise,
by reason of the passing of the by-law, and had undertaken a t
their own expense and to the satisfaction of the city engineer ,
to execute all works and supply all material to protect sewer-
pipes, water-pipes and wires, whether owned by the City or any -
one else, then laid or which might thereafter be laid under th e
stopped-up portion of the lane, and to pave the new lane . The

MACDONALD,
by-law provided that the lease, which was for a term of 25 years,,
should be granted when the petitioners had performed their par t
of the agreement above referred to .

On the appellants' application to quash the by-law, affidavit s
were read on their behalf directed to shewing that they would
be seriously damaged by a change in the lane. The respond-
ents read affidavits of several aldermen all in the same form ,
setting out their view of the transaction. If anything were
required more than appears above to shew that the transactio n
was one which was not called for in the public interest, thes e
affidavits supply it . Paragraph 3 states :

"That the statement made to the board of works was that the Company
was about to erect additional buildings on Georgia street from Granvill e
street to Seymour street, the Company being the owner of all the lot s

abutting on that portion of the lane desired to be stopped up ."
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And paragraph 6 :

	

CLEMENT, J .

"That the board of works considered the request a reasonable one aid

	

191 3
considered that in the interests of the City it was advisable to grant same,
considering the class of building that the Company proposed to erect and Feb . 12.

the facilities which they were offering in return to the other owners in the
said block,"

	

C APPEAL

meaning, I presume, the substituted lane. It cannot be sue- -
eessfully contended that the closing of this portion of the lane June 26 .

was required for any other purpose than the private purposes of IN sE

the Hudson's Bay Company, and the expression of opinion by BUIL
D UNITED

ING S

these aldermen and others that the appellants would not be CORPORATION

AND
injured by the change does not, in my opinion, affect the matter CITY O F

one way or the other. If this was a purely private arrangement, VANCOUVER

as I think it was, and had no reference to public interests, as I
think it had not, then the offer of something just as good wil l
not help respondents . The City cannot use its powers to compel
one property owner to submit to the invasion of his rights b y
another because it thinks the proposed exchange not unreason -
able : Re Morton and Corporation of St . Thomas (1881), 6
A.R. 323 ; Re Peck and Corporation of Galt (1$81), 46
U.C.Q.B . 211 ; Re Waterous and City of Brantford (1904), 4

O.W.R . 355 ; Re Weir and City of Calgary (1907), 7 W.L.R .
45 ; In re Inglis and City of Toronto (1905), 9 O.L.R . 562 .

The contention that the erection of costly private buildings in
the City is a matter of public interest in the legal sense of that MACDONALD,

term is to my mind untenable . It has not been, and could not "' -
in the circumstances of this case be suggested that this lan e
ought to, or would have been closed apart from the private con-
siderations referred to . What was done was solely in the
interest of the Company, and the specious pretence that it wa s
otherwise is too thin to veil its real character .

This brings me to the consideration of the said amendment .
The first question is : Has it reference to the subject-matter o f
the main section of which it is a proviso, namely, the rea l
property acquired by the Corporation pursuant to a by-law o r
by-laws which it is thereby authorized to pass, or is it wider i n
its scope and intended to apply to streets and lanes which wer e
not so acquired ? If on its true construction it ought to b e
confined to the subject-matter of the main section, then it has
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CLEMENT, J . not been proved in this case that the lane in question wa s

1913

	

acquired in the manner contemplated by the said section, and

Feb . 12 . therefore subject to be sold or leased as therein provided . There
• is no evidence that this lane, or any portion of the lane deal t

CAPPEAL with by the by-law was acquired in that way . Unless, therefore ,

June 26 .
	 case .

IN RE

	

In Rex v. Dibdin (1910), P . 57, Fletcher Moulton, L .J. at p.
UNITE D

BUILDINGS 1 25, said :
CORPORATION "The fallacy of the proposed method of interpretation is not far to seek.

AND

	

It sins against the fundamental rule of construction that a proviso mus t
CITY O F

VANCOUVER be considered with relation to the principal matter to which it stands as a

proviso	 The Courts, as for instance in such cases as Er parte
Partington (1844), 6 Q.B . 649 ; In re Brockelbank (1889), 23 Q .B .D . 461 ;

and Hill v . East and West India Dock Co. (1884), 9 App . Cas. 448, have

frequently pointed out this fallacy, and have refused to be led astray by

arguments such as those which have been addressed to us, which depen d

solely on taking words absolutely in their strict literal sense, disregarding

the fundamental consideration that they appear in a proviso .

I do not understand from this that all provisoes are to be s o
confined. The cases above referred to skew that this is not so .
The point is that in a case of doubt that construction whic h
confines the proviso to the subject-matter of the section ough t
to be preferred, and I adopt it here .

But assuming that the proviso goes beyond the section, wha t
MACDONALD . then ? By said subsection (52) the Council may stop up lanes .

C .a .A. By the proviso in question the Council might lease lanes . In
the former case it might not do that except in the interest of
the public. Is a different rule to be applied where the lane i s
both stopped up and leased ? I think not, and therefore i t
seems to me to make no difference in this case whether the pro-
viso be confined to the main section or not. The result is th e
same when it once appears that the transaction is one which was
not conceived and carried out in the interests of the public, bu t
in the sole interest of a private concern.

The case might be different where property no longer require d
by the Corporation is being dealt with under the powers give n
by the proviso. In such a case the only question of public inter-
est is : was the lease granted in good faith ?

I would allow the appea? and quash the by-law .

the proviso goes beyond the section, it has no application to this
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IRVING, J.A. : I would dismiss this appeal. I see no good CLEMENT, J .

reason for believing that the Council did not act in good faith,

	

191 3

and although much may be said as to the advantages of having Feb . 12 .

an open way for fire-protection purposes, nevertheless I recognize
that there may be other reasons for granting the application of COURT OF

the Hudson's Bay Company. Brice on Ultra Vires, 3rd Ed ., —
371, states the broad rule to be that whatever (that is not being	

dune 26 .

ultra vices) concerns "a corporation" can be dealt with by the IN RE

majority of the cor orators or the overnin body, if they have UNITED

P

	

g

	

g

	

Y~

	

Y

	

BUILDINGS

vested in them the capacity to exercise the powers of the cor- CORPORATIO N
AN D

poration. It is unnecessary to say more, but I think it will not CITY of

be amiss to draw attention to the case of Slattery v. Naylor VANCOUVER

(1888), 13 App. Cas. 446, which supports this "principle, viz . :
where bodies of a public representative character, entrusted by
Parliament with delegated authority are acting bona fide and IRVING, J .A .

within the limits of the powers conferred upon them by Parlia-
ment, they are not to be interfered with by the Courts . Com-
pare the case of Haggerty v. Victoria (1895), 4 B .C. 163 .

MARTIN, J.A . : Apart from the question of public interest ,
which I shall consider later, it is clear to me that the ., Counci l
had authority to pass the by-law under the powers conferre d
upon it by subsection (52) of section 125, which in expres s
terms empowers it, inter alia, to alter, divert, and stop up lanes ,
and to enter upon, break up, take, or use any land in any way
necessary or convenient for that purpose. It was, indeed, at
first, and very diffidently, suggested that as this subsection i s
one of a group of 29 headed "Public Health," these power s
could only be exercised in relation to that subject-matter ; but MARTIN, J.A.

in answer to that I observe, first, that two more of said subsec-
tions (in addition to (56) referred to by the learned judg e
below) have also nothing to do with public health, e .g ., (44) and
(46), which are essentially taxing sections ; and second, that
subsection (54) itself deals with five separate and distinct sub-
ject-matters : (1) drains and sewers, (2) watercourses, (3 )
roads, streets, lanes, etc ., (4) fertilizing purposes, and (5 )
"repairing and maintaining all bridges," in such a way that i t
is obvious on the face of the section that there is no intention to
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CLEMENT, J . restrict its application to one subject-matter because of any rela-
1913

	

tion it may or may not have to another . It is indeed a crudely

Feb . 12 . drawn "omnibus" section, wherein various powers derived from
various sources (e .g ., subsection (127) of section 50, Municipal

COURT L Clauses Act, Revised Statutes of British Columbia, 1897, ch aAPPEAL

	

p

— ter 144) have been mixed up and lumped together in an incon -
June 26 . venient manner, but the history of the clauses shews beyon d

IN RE doubt what the general intention is.
UNITE D

BUILDINGS

	

Having, then, the power to close up the lane and divert it and
CORPORATION to take and use the land necessary or convenient for that purpose ,

AN D
CITY OF the Council, in granting a lease of the land which it necessarily

VANCOUVER took and used for the purpose of stopping up the lane, i .e ., tha t
portion of it (beyond the new lane) by the taking and occupatio n
of which the stopping up was and could only be accomplished ,
was "using" that piece of land (formerly part of the lane) in a
manner authorized by the statute . It was necessary to take and
occupy the land to close the lane (in no other way could it b e
done), and having done so the Council continued to "use" it by
means of its tenant just as much as if it had decided to build a
fire station, or a city hall, on it .

Furthermore, I adhere to the judgment I delivered on th e
18th of June, 1908, in Mahon v. City of Vancouver, on section
4 of the Municipal Clauses Act (which is essentially identica l
with section 4 of the Municipal Act, Revised Statutes of British

MARTIN, a ' A 'Columbia, 1911, chapter 170), wherein the right to construct a
bridge was involved, that in addition to the powers conferred by
its special Act of Incorporation, the City of Vancouver ma y
invoke all powers conferred by the Municipal Act which ar e
"not repugnant to or inconsistent with" said special Act, an d
therefore, as the relevant sections in each Act are harmonious ,
the Council, in this case, may rely upon the "Streets-General "
subsection (176) of section 53 of said chapter 170, which leaves
no room for argument .

But if I am wrong in this view, then I am of the opinion, with
all deference to contrary ones, that under subsection (215) a s
amended by section 8 of chapter 61, 1907, the power of th e
Council to "obtain" and lease the land in question is put beyond
peradventure. The expressions "as may be required," and
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"when no longer required, " must mean in the opinion of the CLEMENT, J.

Council, which is the only body which can determine the need

	

191 3

of the Corporation in that respect—certainly not this Court . Feb . 12.

After a careful consideration of the main subsection and th e
amendment of 1907, I see no good reason for restricting the CURT O

F

application of the latter to land acquired in any particular way ; —

its object and language are both opposed to that construction .	 June 26.

If I am right in this, then no question can arise as to the Council

	

IN RE

not acting in the public interest (provided it has been acting
UNITE D

g

	

b BUILDING S

bona fide, which is not disputed), because the amending section CORPORATIO N
AND

8 provides expressly that the Council may lease "on such terms CITY O F

and conditions as it may deem expedient and without the assent VANCOUVER

of the electors." This language confers an absolute power ,
which if honestly, though improvidently exercised, no Cour t
can review, and there is an end of the matter. No question of
the unreasonable, unfair, or oppressive exercise of power arise s
here, on which point the authorities are reviewed in City of
Montreal v . Beauvais (1909), 42 S .C.R. 211 at pp. 216-7 .

In whatever light the various sections may be viewed, one
result is the same ; either the Council has the power to stop up
and then use a lane, or it has the power to lease a lane (or por-
tion thereof) directly, which necessarily carries with it th e
further ancillary power to enter upon, occupy, and stop up th e
lane before or at the time of leasing the same .

MARTIN, J .A.
This brings me to the question as to whether the Council di d

not act in the public interest but solely in a private one, whic h
is a matter this Court is, on the authorities, entitled to inquire
into, if my view of the effect of the said subsection (215) an d
amendment should not prevail . The appellant recognizes that
it must go to the length of establishing this contention, as i s
shewn by the second ground set out in the order nisi :

"2 . The closing of the said lane is solely in the interests of the Governo r
and Company of Adventurers [of England] trading into Hudson's Bay ,
being a private corporation .

A number of cases were cited in support of this ground, i n
none of which were the circumstances essentially similar to thos e
at bar, and this it is necessary to keep prominently in min d
because nothing is more unsatisfactory or unsound in cases of



288

	

BRITISH COLUMBIA REPORTS .

	

[VoL .

CLEMENT, J . this nature than to attempt to fit a principle extracted from a
1913

	

certain set of facts upon another set of facts of a wholly or
Feb . 12, largely different kind. I make the following observations upo n

the principal cases :
couR

TAPPEAL L

	

In Re Peck and Corpora`ion of Galt (1881), 46 U.C.Q.B .
— 211, the by-law was unquestionably passed only for the benefit

June 26
.	 of a particular church, the public deriving no benefit.

IN RE

	

In Re Morton and Corporation of St . Thomas (1881), 6 A.R .
UNITED

BIIILDINaS 323, the Council had not acted "in good faith in the interest of
CORPORATION the public," but had "prostituted their powers for the benefit o f

AN D
CITY OF one individual at the cost of another, the general public no t

'N'V' being interested" : p. 325, Osier J . Pells v . Boswell et al .
(1885), 8 Ont . 680, is of the same class. The transaction wa s
admitted, indeed, by the Council itself to be a private contrac t
merely (p . 690), with "not even a colour of public interest."

Scott v . Corporation of Tilsonburg (1886), 13 A .R . 233 at
pp . 237 and 249, and Campbell v. Village of Lanark (1893) ,
20 A.R. 372, are cases where the by-law was held to be an
attempt to evade a statute and "represent untruly the transaction
as a whole" with "no other ground to rest upon" ; or to
attempt to accomplish indirectly a prohibited object.

Re Waterous and City of Brantford (1903), 2 O.W.R . 897 ;
(1904), 4 ib . 355 ; and Re Weir and City of Calgary (1907), 7
W.L.R . 45, are cases wherein the Council "acted merely out o f

MARTIN ' J.A. favour to an individual" ; or that sufficient did not appear t o
justify the Council in coming to the conclusion it did come t o
if it had been "acting in good faith . "

Re Loiselle and Town of Red Deer (1907), 7 W.L.R. 42 ,
clearly carries, I think, with all respect, the views of Chief Jus-
tice Moss on "public interest" in the Waterous case to an
extreme and untenable length, and restrict the scope of tha t
expression to the vanishing point . Chief Justice Moss recog-
nized that if "sufficient did appear to justify the Council acting
in good faith in coming to the conclusion" that the public interes t
was being served by the course it adopted, then the Courts coul d
not interfere .

In re Inglis and City of Toronto (1905), 9 O.L.R . 562, i s

a decision on a different class of case, on a section authorizing
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the granting of aid by way of a bonus, but if anything can be CLEMENT, J .

extracted from it which applies to the case at bar it is in favour

	

191 3

of the respondents as regards the unfettered discretion of the Feb . 12 .
Council to grant the lease in question, and the impropriety of a
Court attempting to usurp the Council 's functions .

	

C T
APPEAL

What are the facts relied upon here to establish the contention

	

—
that the Council has acted solely in a private interest ? I pass June 26 .

over the evidence of certain officials of fire departments respect-

	

IN RE

ing the increased danger from fire, and also that which goes to BITILD
UNITED

a

	

BUILDINGS

spew that the appellants will be injuriously affected in their CORPORATION

business, because these elements are beyond question no answer CITY OF

to the bona-fide exercise of legislative powers . The only direct VANCOUVER

statement is that contained in paragraph 15 of Hewitt 's of . -
davit, as follows :

"15 . I verily believe that the Corporation of the City of Vancouver ar e
not acting in the interests of the general public of the City of Vancouve r
in passing said by-law, but have passed the said by-law solely in the busi-
ness interests of the Hudson 's Bay Company . . . . "

But it is objected that this paragraph cannot be received a s
evidence as it is a mere bald statement, and does not disclose th e
grounds of belief, as required by rule 523 . This is an objection
of substance which has been constantly given effect to heretofore ,
and the same course should be followed now, as such statement s
"are worthless and ought not to be received " : In re J . L. Young

Manufacturing Co. (1900), 2 Ch. 753-4 ; Lumley v . Osborn e

(1901), 1 K.B. 532 ; Tate v . Hennessey (1901), 8 B.C. 220 ; MARTIN, J .A.

Chong v. McMorran, ib . 261 .
It follows that there is no evidence in support of the conten-

tion except such inferences as may be drawn from the fact of th e
closing of the lane on the Company's application and the leasin g
of the same, and from the facts set out in the petition and affi-
davits filed on behalf of the Company .

But, in refutation of the charge, we have the uncontradicte d
evidence that the Board of Works was unanimously of th e
opinion that in all the circumstances the Company's request wa s
"a reasonable one, and considered that in the interests of th e
City it was advisable to grant same, considering the class o f
building which the Company proposed to erect and the facilitie s
which they were offering in return to the other owners in th e

19
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CLEMENT, J . said block." Moreover, the Company's petition "was indorse d

	

1913

	

by more than a majority of the owners in said block." See

Feb . 12 . Alderman Hepburn's affidavit, paragraphs 3, 4, 6 and 9, and
also those of Aldermen Baxter and McSpadden to the sam e

	

COURT

	

effect. These affidavits shew that the Council was careful t o

	

APPFAT
,

	

	 ,

safeguard the public interest in every way, not only by requirin g

	

June 26
.	 the Company to enter into a formal agreement (dated 15th July ,

IN RE 1912, and recited in the by-law) to provide, and convey to th e
UNITED

BUILDINGS City, a wider lane of 25 feet, instead of 20 feet, to be substi -
CORPORATION tuted for the closed portion, but also secured a perpetual ease -

AN D
CITY OF ment for the public use over a large open area of 25 feet square ,

VANCOUVER and a still larger perpetual open air space of 25 x 35 feet, one
storey high, as shewn, by the plan. The Company also wa s
required, and agreed to bear all the expense of protecting an d
laying drains, pipes and wires, and paving the new lane and the
easement area, to the satisfaction of the Council, and also to
indemnify and save harmless the City against all claims for com-
pensation and damages by reason of the closing of the lane .

The Company's petition was based upon the fact that it
desired to greatly enlarge its existing departmental stores in th e
block in question, wherein, it appears by Lockyer 's (the general
superintendent of stores) affidavit, it already employed 350
persons, by erecting a great new building at a cost of over
$2,000,000, which, "in order to meet the requirements of the

MARTIN, J .A. Company's business and the demands of the public, " it was
desired to have constructed in a continuous front of one com-
plete block on Georgia street, running from Granville to Sey-
mour street. The number of people to be employed in this new
immense establishment is sworn to be "between 700 and 800 ,
probably more," and it is easy to see that not only for the benefi t
of the Company, but also for the convenience of the purchasing
public, how much more desirable it would be to have all th e
departments of such a great emporium of trade under one roof
instead of business being dislocated and shopping retarded by
the public having to cross a 20-foot lane to get from one depart-
ment to another. Times, and customs and habits of busines s
change, and the Courts must view such matters with the eye o f
the present day, and the recent great increase in number and
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size of departmental stores has reached such a stage that the CLEMENT, J .

convenience of the public in attending them is a matter which a

	

191 3

city council could well consider from the broad view of a public Feb . 12 .

convenience rather than the narrow one of any benefit to th e
proprietors thereof merely . Moreover, the erection and main- cou

APP
EPEAL

L

tenance of a great emporium of trade of a high class is some -
thing very much to be desired in any city, as facilities for shop- 	 June 26 .

ping add much to the attractions of a town, just as do fine hotels,

	

IN R E
UNITED

opera houses, picture and art galleries, libraries, museums, etc ., BUILDINGS

etc., and the fact that Vancouver has been chosen for the real CORPORATIO N
AND

distinction of the erection therein of one of the chain of great CITY OF

departmental stores that it is common knowledge the Company VANCOUVE R

is building half way across the continent from Victoria to Winni-
peg, is a matter of real importance to the public of that city,

and the sworn amount of the contemplated expenditure and
number of employees shews that the establishment will in al l
probability be of a character which will be an attraction an d
ornament to any city in the Empire . There is furthermore thi s
additional feature, that the Council might well have deemed i t
desirable in the public interest that there should be a continuou s
front of the great building on Georgia street, unbroken by an
unsightly lane, because a harmonious facade of that description
would add greatly to the architectural beauty of two of th e
principal thoroughfares, at the crossing of Georgia and Gran-
ville streets, which is one of the finest positions in the town, MARTIN J .A .

where the appearance of the buildings is of general interest an d
desirability and much lasting public importance .

An act of a council is none the less done in the public interes t
because it benefits primarily a private individual ; almost every
contract entered into by the city has that effect. No ratepayer,
for example, directly benefits as much by a contract for uni-
forms for the fire brigade as the tailor who is paid by the cit y
for making them ; nor as much by a contract to provide oat s
for the corporation horses as the dealer who sold them ; but
is the act done any less in the public interest on that account ?
The principle is not altered by the fact that some one els e
receives a more immediate and greater benefit than the publi c
does, provided there is an appreciable element of public interest
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CLEMENT, J . which influenced the council to act, and if in that exercise of it s
1913

	

powers it should deem it advisable to act in harmony with a

Feb. 12 . private interest and co-operate with it to the full extent of it s
statutory authority so as to result in some appreciable degree o f

COURT of
APPEAL benefit for the public, no just or lawful exception can be taken

to so praiseworthy a course, which enures to the mutual benefit
June 26

.	 of the public and private interests ; the public interest is often
IN RE best attained by a combination with private ones. It is all a

UNITED
BIIILDIiNGB question of degree, and no general rule can be laid down . Can

CORPORATION it be said that, for example, a council would not be justified inAN D
CITY OF diverting a lane, street or road to enable a railway station to b e

VANCOUVER constructed by a private company, or a steamboat landing, or a
badly needed fine hotel, or a splendid opera house, or kursaal, o r
athletic ground, or golf links, or baths, or anything which migh t
draw commerce, business or visitors to the community, even
though the direct and greatest benefit would accrue to the privat e
proprietors thereof, in case the circumstances were such that th e
roads, streets and lanes had been so badly laid out that withou t
some change none of the said things could be built or laid out
in a desirable situation? In any of these cases, in differen t
circumstances the public interest might be so obvious as t o
require no argument, and in another it might be so slight as t o
almost reach the vanishing point, and be inappreciable, an d
therefore non-existent in a legal sense.

MARTIN' J .A . And in the determination of what is best in the public interes t
the personal element might justifiably largely enter, being par t
indeed of the question of degree. For example, that agreement
made with this ancient and powerful corporation, inseparably
connected with the history (and indeed government, civil an d
criminal, of a great portion) of Canada for nearly two and a
half centuries, and having all the prestige of a great and hon-
oured name, vast assets and landed estates (confirmed by Par-
liament after its surrender of Rupert's Land : see Imperia l
Order in Council, 23rd June, 1870) and far-reaching commer-
cial influence from which many indirect advantages and benefit s
might reasonably be expected to flow, might not bear the sam e
relation to the public interest if it were entered into with a
paltry firm of no credit, antecedents or reputation.
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But it was objected that the Company had not in the agree- CLEMENT, J.

meat covenanted to erect any building at all, though it had

	

1913

agreed to the other requirements of the Council, hereinbefore Feb . 12 .

mentioned, and that the lease, for 25 years, was also silent o n
this point, but I am of opinion that this omission is not a matter CPPEAi

of substance, because the lease is based upon the written repre-

	

.r

sentations in the Company's petition, and those made to the	
June 2s .

Board of Works when it was heard (Hepburn's affidavit, para- IN RE
UNITEDgraph 3), and no difficulty would be experienced in setting aside BUILDING s

the lease if they were not lived up to ; and further, I have no CORP
AND
ORATIO N

doubt that the Council felt safe in accepting the statements of CITY of

the intentions of a company having such an enviable history as VANCOUVER

the petitioner .
It is difficult to distinguish this case in principle from that o f

Attorney-General v . City of Toronto and Molson (1864), 10 Gr.
436, wherein that city leased for a long term a piece of land
used as a park to private persons, who agreed to erect building s
upon it and other city property to cost $125,000, which were t o
be used as a brewery and distillery or similar works . Appar-
ently the lease was for a nominal rent (as the amount is not
given in the report), and the only benefit the city derived was by
increase of revenue, as stated in the headnote. No evidence was
given to shew that the consideration was insufficient, or that an y
improper means had been used in obtaining the lease, and Chan -
cellor Vankoughnet held that as the council has the power to MARTIN, J .A .

"shut up this piece of ground, or take from it its use and char-
acter as a park," no case was made out for interference, and dis-
missed the bill, with costs.

Now, I cannot imagine that if the lease here had fixed the
rent payable by the Company at, say, $5,000 per annum, there
would have, on the face of it, been any doubt about the Council' s
aerion being for the public benefit,. But the Council considere d
that they were promoting the public interest in a better way .by
accepting considerations of a different sort, and is this Court t o
sit in judgment on it and say it was wrong for so doing, an d
that in the long run its policy was at fault ? I am decidedly o f
the opinion that it should not . It cannot for a moment be pre-
sumed that the Council did not intend to exercise its powers for
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CLEMENT, J . the public benefit, and the onus is upon him who alleges that i t
1913

	

did not do so to prove his case. It comes to this, that the ques-

Feb . 12. tion of acting in the public interest is one of fact, to be deter -
mined on all the special and ever-varying circumstances of eac h

COURT OF case, and I think a fair test to apply to the action of the Counci lAPPEAL

June 26 . jury, viz. : were there facts before it on which reasonable men
IN RE could reasonably reach the conclusion that the course of action

UNITED they decided on would be in the public interest ? If so, then aBUILDING S
CORPORATION Court could not properly interfere, because to do so would be t o

AN D
CITY OF usurp the legislative or executive functions of the council ,

VANCOUVER whereby mischievous consequences would inevitably ensue .
Finally, I can only reach the conclusion that the statement o f

the three aldermen that they acted "in the interest of the City "
is fully justified by all the facts and circumstances, and therefor e

MARTIN, J.A . the learned judge below rightly took the view that he was no t
warranted in interfering with a bona-fide exercise of the power s
of the Council .

The appeal should be dismissed .

GALLIHER, J .A . : I would allow the appeal for the reason s
given by the learned Chief Justice.

Appeal dismissed .

Solicitors for appellant : Bodwell, Lawson cC Lane .

Solicitor for respondent : J. G. Hay.

would be similar to that which is applied to the verdict of a

GA LLIIIER,
J .A.
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WILLIAMS v . BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED .

MURPHY, J.

191 2

cause of accident—Findings of jury .

	

COURT OF
APPEAL

The plaintiff boarded a ear of the defendant Company, while in motion,

	

191 3
about 40 feet from its starting point on a siding . The ear bein g

Railways—Street railway—Boarding car while in motion—Injury to passen- Sept . 31 .

ger standing on step—Negligence—Contributory negligence—Proximat e

crowded, he and two other passengers were forced to stand on the
July 22 .

lower steps of the back entrance, he being forward of the other two WILLIAM s
and holding on to the railing at the doorway, where he remained up to

	

v .
the time of the accident . The car over-ran a switch it should have

	

B .C.
made, and while backing up, was met by another car on a parallel track . ELECTRI C

The plaintiff and the other two men were overhanging the devil-strip,
RY. Co.

and the cars, in passing, forced the two men into the vestibule, whic h
had the effect of shoving the plaintiff out and between the cars, where h e
was thrown to the ground, sustaining injury . When the ear first started,
the conductor had cleared the lower step of passengers and then went
ahead to flag the car, not seeing the plaintiff getting on board. At
the trial the jury found that the defendants were guilty of negligenc e
and the plaintiff of contributory negligence, but that the defendants '
negligence was the proximate cause of the accident, and they entere d
a verdict for the plaintiff .

Held, on appeal, affirming the decision of MURPHY, J. at the trial (GALLIHER,

J.A . dissenting), that the defendants were liable ; that the plaintiff was
negligent in standing on the step, but the ultimate negligence was tha t
of the defendants' servants in not exercising reasonable care in backin g
the car .

Davies v. Mann (1842), 10 M. & W . 546, followed .

APPEAL from the judgment of M(u'RPHY, J. and the verdict
of a jury in an action for damages for injuries sustained in an
accident on the defendant Company's railway, tried at Vancou-
ver on the 30th of September, 1912 . The jury, in returning a
verdict in favour of the plaintiff, answered the questions pu t
by the Court as follows :

	

Statemen t
"1. Was the accident caused by the negligence of the defendant Corn-

pany? Yes .

"2. If so, in what did such negligence consist? Answer fully. In not
having a switchman to flag the car out, and in the conductor not seein g
that the ear was clear when backing up.
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MURPHY, J . "3 . Was the plaintiff guilty of contributory negligence which was th e
-

	

proximate cause of the accident? Yes .
1912

	

"4 . If so, in what did such contributory negligence consist? Answe r
Sept. 31 . fully . In riding on steps of car contrary to law .

"5. If you answer 1 and 3 both in the affirmative, did the defendants d o
COURT OF anything or omit to do anything constituting a proximate cause of th e

APPEAL accident despite such contributory negligence? Omitted precautions, a s

1913

	

answered in question two.
"6. Was the plaintiff a passenger? Yes .

July 22.

	

" 7 . Was the plaintiff on the car by the permission of the defendant
Company? Yes .

WILLIAMS

	

"8 . Damages? $750."v .
B .C.

	

The facts appear in the headnote and reasons for judgment .
ELECTRIC
RY . Co .

	

M. A. Macdonald, for plaintiff .
L. G. McPhillips, K .C., for defendant Company .

31st September, 1912.

MURPHY, J. : In my opinion the question of nonsuit decides
the question of contributory negligence and concurrent negli-
gence by the defendants, and I therefore deal with the motio n
for nonsuit first .

That depends on whether there was evidence given on which
the jury could reasonably find that plaintiff was not a trespasser ;
in other words, whether they would reasonably find that plaintiff
was on the car steps by the leave and licence of defendants . I
agree that a conductor could not give such permission, as i t
would not be within the scope of his authority . If, however,

MURPHY, J . there is evidence on the record justifying reasonable men i n
concluding that the practice was so common and was followe d
under such circumstances that the Company must have known,
or ought to have known of it, then I think it was my duty t o
let the case go to the jury . I think there was such evidence.
The plan, and other evidence, shews that the locus of the acci -
dent was close to, and the overcrowding at an interurban station
of defendants. It is a reasonable inference, I think, that officials
of the Company would be about such a station . Even if thi s
inference should not be drawn, on the evidence of Williams I
think it was open to the jury to find that "crowded" cars mean
cars on which people stand on the last step, and his evidence i s
that that condition had existed for over 12 months previous t o
the accident. The evidence of Lang is, I think, open to the
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same construction, especially when read with his rebuttal evi- MURPHY, J.

dence, and he states his experience extended over six or seven

	

191 2

years. When he says, in effect, that people habitually, to his Sept. 31 .

knowledge for some years, have stood on the last step of the 5 :30
car when he (referring to Patterson, the conductor) took it out, ÀPEAL
I think the jury may reasonably say he means that was the
usual practice on the 5 :30 car at all times within his experience,

	

191 3

not particularly when Patterson was conductor . Even on the July 22 .

other construction, if Patterson did allow such practice for a WILLIAM S

long time, that in itself would be material evidence which might

	

B .C .

possibly justify the verdict. Taken with Lang's evidence in ELECTRIC
RY. Co .

the main case, and with plaintiff's evidence above referred to, I
hold the nonsuit must be refused, and the matter becomes on e
for the jury. This, to my mind, disposes of the "concurrent"
argument . If the Company must be held to have known and
allowed the practice 	 and the jury have so found—then the con -
ductor, as their servant, should have looked to the condition o f
the steps and for approaching cars before he gave the signal for MURPHY, J .

the car to back. He admits the car would not have moved bu t
for such signal having been given . If the car had not backed,
quite possibly this accident would not have occurred . The con-
ductor of the city car probably would have stopped before h e
reached the interurban car .

Judgment for plaintiff for amount of verdict .

The appeal was argued at Vancouver on the 20th of May,
1913, before MACDONALD, C .J .A., IRVING, MARTIN and
GALLIHER, M.A.

L . G. McPhillips, K .C., for appellants (defendants) : The
plaintiff was standing in a position contrary to the Tramwa y
Inspection Act and contrary to the by-law when he was injured ,
being caught between two cars . He got on the lower step of th e
rear entrance while the car was moving, and was kept there
owing to the crowded condition of the car . We try to keep Argument

people off the steps, but it is difficult to do so, and when the y
stay on under these conditions we consider them trespassers .
The principle laid down in Grand Trunk Railway of Canada v .

Barnett (1911), A.C. 361 applies in this case.

	

The general
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MURPHY, J . rule is that where a man is a trespasser he is there at his ow n
1912

	

risk ; this man was standing on the outer step contrary to law ,

Sept. 31 . which was the proximate cause of the accident .
M. A . Macdonald, for respondent (plaintiff) : The main poin t

COURT OF
APPEAL of the defendant Company is that the plaintiff violated the

Tramway Inspection Act and the by-laws : Andreas v . Canadian
1913

Pacific Ry. Co . (1905), 37 S .C.K. 1 ; Grand Trunk Railwa y
July 22 .
	 of Canada v. Barnett (1911), A .C. 361. But we contend it wa s

WILLIAMS in pursuance of a general custom that the plaintiff boarded th e
v.

B .C.

	

car. One witness, who was on the car, says there was no orde r
ELECTRIC given b the conductor to those standing outside the vestibule
Rs. Co.

b
y to get off . There was, therefore, sufficient evidence for the

jury to find he was a passenger . He was standing in that posi-
tion by necessity and not by choice : Burriss v. Pere Marquett e
R.W. Co . (1904), 9 O.L.R. 259 ; Ryckman v . Hamilton,

Grimsby and Beamsville Electric Ry . Co . (1905), 10 O.L.R .

Argument
419. We are not out of Court even if I concede there wa s
contributory negligence . The breach of the by-law is not
sufficient : Bears v. Central Garage Co. (1912), 22 Man. L.R .
292, 2 W .W.K. 283. The question is : could not the Company,
with care, have avoided the accident? See Dynes v. B.C .
Electric Ry . Co . (1910), 15 B.C. 429 .

McPhillips, in reply .

22nd July, 1913 .

MACDONALD, C .J.A . : There is evidence that the appellant s
habitually allowed persons to ride on the steps of their cars a s
passengers . The respondent was a passenger on the step of th e
car at the time of the accident . Both parties were breaking a
city by-law, the one in riding there, the other in allowing him

MACDONALD ,
C .J .A . to do so. It was not a safe place to ride, and I think the

respondent was negligent in so riding, but the ultimate negli-
gence was that of the appellants' servants . Ilad they exercised
care in the operation which they were performing in backing
the car, the accident could not have happened. The facts of
the case bring it within Davies v . Mann (1842), 10 M. & W .
546 .

I would dismiss the appeal .
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IRVING, J.A . : In this case I think there was evidence to sup-
port the finding of the jury that the plaintiff was a passenger.
In my opinion, the fact that the plaintiff got on the car while
it was in motion does not prevent him from being a passenger,
particularly in view of the fact that he held a commutatio n
ticket. Having regard to the crowded state of the rear platform ,
a fact of which the conductor was fully aware, and also of th e
fact that the car was being backed on its wrong side, in my
opinion the conductor might reasonably have anticipated harm
arising from the overcrowded condition of the car unless he
took steps to clear the platform, or clear the steps on the side
of the platform, upon which steps the plaintiff was standing .

I do not think we should interfere in this case .

MARTIN, J .A . : After carefully reading all the evidence in
this case, in addition to that which was cited to us, I have com e
to the conclusion that there is ample evidence to support th e
findings of the jury and that the answer to the fifth question ,
when read in relation to the facts, is sufficient to sustain the ver-
dict, despite the finding of contributory negligence. As was
remarked by Mr. Justice Garrow in Dart v. Toronto R . Co .

(1912), 8 D.L.R. 121, "Under the circumstances, where so
much depends upon the actual facts, not much assistance can b e
got . . . . from decided cases," and I shall content myself by
saying that to back up the car in such a congested place o f
traffic, where there was admittedly "a continuous stream o f
cars on both tracks" in question, was a highly dangerous thing
to do, and therefore required a corresponding degree of care .
But the conductor (who had gone on ahead to attend to th e
switch) admits that he did not even take the obvious precau

MARTIN, J .A.
tion of taking one or two steps to the side of the car to inform
himself as to passengers on the steps, who, in view of the lon g
standing state of affairs, abundantly proved, must have been
expected to be there at that time of day, but climbed into the
car through the end window of the vestibule (owing to its con-
gested condition) and thereupon, in that state of almost wilful ,
and certainly reckless ignorance, gave the signal to back up ! N o
more, in my opinion, need be said, except that the appeal shoul d
be dismissed .

MURPHY, J .

191 2

Sept. 31 .

COURT OF
APPEAL

191 3

July 22 .

WILLIAM S
V .

B .C.
ELECTRIC
Ry. Co.
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GALLIHER, J .A. : I adhere to the opinion I expressed at th e
hearing of this case, and would allow the appeal .

The plaintiff jumped on the rear steps of the defendants ' car ,
which was crowded, not at any regular stopping place, but whil e
the car was in motion, and was there without the knowledge or
consent of the defendants . Neither can it be said he got on a t
the invitation of the defendants, as his act in getting on the ca r
was in violation of the rules of the Company. It is true that
passengers, although not desired to do so, in fact, requested no t
to do so, were allowed by the Company to ride on the rea r
vestibule and steps of the car, and had this man got on while
the car was stopped and while the conductor could have ba d
an opportunity of putting him off, if the steps were too crowded ,
it may be he would be entitled to recover, but he jumped
on these steps while the car was in motion between two points,
and was there by his own wrongful act, without the knowledg e
of the defendants, and I do not think that what transpired late r
in shunting the car, under the circumstances of this case, gives
him a right to recover .

Appeal dismissed, Galliher, J .A. dissenting.

Solicitors for appellants : McPhillips & Wood.

Solicitors for respondent : Russell, Russell & Hancox .

MURPHY, J.

191 2

Sept. 31 .

COURT OF
APPEAL

191 3

July 22.

WILLIAM S
V .

B .C.
ELECTRIC
Ry. Co .

GALLIHER,
J .A.
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HOLT v. BROOKS .

	

CLEMENT, J .

Sale of goods—Horses—Warranty—Return of horses as unsound pursuan t
to agreement—Acceptance and retention by defendant—Action for Jan . 10 .

return of purchase price.
COURT O F

Where, upon the sale of a team of horses, the vendor warranted them APPEA L
sound, and they were returned as unsound in three days pursuant to

ten days they could be returned, and they were accepted and retained

	

HOLT
by the vendor :—

	

v
Held, that the purchaser was entitled to a refund of the price paid for the BROOK S

horses ; and was not driven to sue for breach of the warranty.

APPEAL from the judgment of CLEMENT, J. in an action
tried by him at Vancouver on the 28th of November and th e
16th of December, 1912 . The plaintiff purchased a team o f
horses, with waggon and harness, from the defendant for $1,050 .
The defendant guaranteed the team sound and true and agree d
that if within ten days the horses proved to be unsound, they
could be returned to the defendant, who would refund the pur-

Statemen t

chase price . The horses were returned in three days as unsound
and were accepted and retained by the defendant . This action
was brought for the recovery of the purchase price .

J. H. Senkler, K.C., for plaintiff.
TV. P. Grant, for defendant.

10th January, 1913 .

CLEMENT, J. : This case was before me in November last, but
after the evidence then available was in, I suggested that an
effort should be made to procure further evidence, and with tha t
view the hearing was adjourned to the 16th of December. In

CLEMENT, J .
the interval I had tried other cases and heard much testimony, s o
that when this trial was concluded on the 16th ultimo, I hesitate d
to pronounce judgment at once, fearing that my recollection o f
the evidence given in November might be at fault . I therefore
have had the notes of evidence extended, and gone through th e
testimony with much care . The result has been to confirm th e
view I had formed at the conclusion of the trial .

191 3

an agreement that in the event of their turning out unsound within April 23 .



302

	

BRITISH COLUMBIA REPORTS .

	

[VOL.

CLEMENT, J .

	

I find that the team of horses examined by Drs . Jagger and

1913

	

Swinerton was the team bought by the plaintiff from the defend -

Jan. 10 . ant ; that both horses were unsound ; and that the plaintiff
	 therefore is entitled to a return of the money and notes consti -

COURT OF tuting the purchase price, less a credit of $15 which plaintiff ha sAPPEAL

	

b
received as the hire of the team for three and three-quarter days ,

April 23 . on which he drove them . There will be judgment for th e
HOLT plaintiff for $510, with interest at five per cent. from the 7th of

BOORS
May, 1912, and for delivery up and cancellation of the note s
still outstanding, with costs .

The team brought by defendant to the Court House square a s
the team sold by him to the plaintiff, was not that team at all .

CLEMENT, J . Whether the defendant designedly endeavoured to mislead jus-
tice I am not driven to say. With a stable full of teams for sale ,
he may have been innocently confused on the question of iden-
tity, but I have my doubts .

The appeal was argued at Vancouver on the 22nd and 23rd o f
April, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A .

W. P. Grant, and Dockerill, for appellant (defendant) : The
plaintiff claims that when the horses were returned they were
accepted and retained by us. We submit the evidence is con-
flicting as to this . We claim the horses were returned and left
in our stable when no one was there. Under the agreement i t
was purely a case of breach of warranty, and the plaintiff' s
proper course was to bring an action for damages : Power v .

Wells (1778), 2 Cowp . 818 ; Weston v. Downes (1778), 1

Dougl. 23a ; Payne v. Whale (1806), 7 East, 274 ; Street v .

Blay (1831), 2 B . & Ad . 456 ; Chapman v. Gwy her (1866) ,
L.R. 1 Q .B. 463 ; Buchanan v. Parnshaw (1788), 2 Term. Pep .
745 .

J. H. Senkler, K.C., for respondent (plaintiff) was not calle d
upon .

MACDONALD, C .J.A. : Mr . Grant, you have made a very good
MACDONALD ,

C .J .A .

	

argument, and pressed it as strongly as the interests of your
client require ; but, unfortunately, your client precluded him -

Argument
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self from taking the course which he is now taking in this action .
If he had refused to take the horses back and allowed th e
plaintiff to pursue whatever legal remedy was open to him, i n
all probability the judge below would have refused to give the
relief he did give, but probably would have given damages fo r
breach of the warranty, if there was a breach .

I think the appeal must be dismissed .

IRVING, J .A . : I agree.

CLEMENT, J .

191 3

Jan . 10.

COURT O F
APPEAL

April 23 .

MOLT
V.

BROOKS

MARTIN, J .A . : I agree. On the cases referred to by counsel
MARTIN, J .A .

it is impossible to support this appeal.

GALLIHER, J .A . : I agree.

Appeal dismissed .

Solicitors for appellant : MacGill & Grant.

Solicitors for respondent : Senkler, Spinks & Van Horne.

IN RE MOFFATT AND THE CROW'S NEST PASS MURPHY, J .

COAL COMPANY.

	

191 3

Master and servant—Injury to servant—Workmen's Compensation Act, May 8 •

R.S .B .C . 1911, Cap . 244, Sec. 7—Notice and claim under--Given by see--
vent before death Subsequent claim by dependant without further

COURT OF
APPEAL

notice or claim .

July 22.
A notice of injury given by a workman is sufficient to entitle those.	

dependent upon him, after his death, to the benefits of the Workmen's

	

IN RE

Compensation Act, Revised Statutes of British Columbia, 1911, chapter MOFFATT

244, without any other or further notice.
Tf mHE ("Row's

Judgment of MURPHY, J . affirmed.

	

NEST PAS S
COAL Co .

OALLIHER ,
J .A .

APPEAL by the defendant Company from the judgment o f
MI-RPnY, J . on the Sth of May, 1913, on a ease stated by an Statemen t

arbitrator under the Workmen's Compensation Act, 1902 . The
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MURPHY, J. main point for consideration was whether the injured man ,

1913

	

having given notice of a claim for compensation under section 7

May s . of the Workmen's Compensation Act, and having died befor e
'the claim was adjudicated upon, it was necessary for his depen-

COURT of dants to give a fresh notice .APPEAL

July 22 .

	

A . Macdonald, K.C., for appellant.

IN RE

	

Bodwell, K.C., for respondent .
MOFFATT

AND

	

MuRPriv, J. : The only question argued before me was nurn-
TIIE CROW'S
NEST PASS her 4. In my opinion it should be answered in the affirmative.
COAL Co . The giving of the notice under the Act seems to be for the pro -

tection of the employer and so that he may not be made to suffe r
MURPHY, J . by stale claims. Having received such notice from the injure d

person, I see no reason why such persons (dependants) afte r
his death should be called upon to give another notice.

The appeal was argued at Victoria on the 23rd of June, 1913 ,
before MACDONALD, C .J .A., IRvInG and MARTIN, JJ.A .

Bodwell, K.C., for appellants, contended that as the clai m
for compensation was made on behalf of the injured workman
before his death, and none made for the dependant after his
death, there was no claim for compensation in existence, and th e
applicant must fail : Powell v. Main Colliery Company (1900) ,

2 Q.B. 145 .
Maclean, K.C., for respondent : The liability arises the

moment the accident takes place : United Collieries, Limited v.

Simpson (1909), A.C. 383. It is not necessary to put the
amount claimed in the notice : Thompson v . Goold & Co . (1910) ,
A.C. 409 ; Darlington v . Roscoe & Sons (1907), 1 K.B. 219 .

Bodwell, in reply .

Cur. adv. vult.

22nd July, 1913 .

MACDONALD, C .J.A . : James Roby was, on the 9th of August ,
MACDONALD, 1910, injured while employed in the appellants' mines at Fernie .

C.J .A . Notice of injury was given, and claim for compensation unde r
the Workmen's Compensation Act was made on his behalf an d
served on the appellants on the 16th of the same month . Roby

Argument
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died on the 25th of the same month, before any further pro- MURPHY, a•
ceedings had been taken.

	

1913
Subsequently proceedings were taken on behalf of his wife may 8 .

and children, the respondents in this appeal . Appellants con -
tend that because a new claim under the said Act was not made °APB
by the respondents, they had lost their right to compensation . —
The arbitrator and the learned judge appealed from, each held	 July 22.

that the first claim was sufficient . As has been stated by the IN RE

arbitrator, a liberal construction in favour of beneficiaries ought M:ND
TT

to be given to the Act, so as to carry out the manifest intention THE CROW ' S
NEST PAS S

to provide for the injured and his dependants, without undue COAL Co.

regard to mere technicalities.
I would dismiss the appeal.

IRVINa, J.A. : James Roby, who was injured on the 9th of
August, 1910, put in his claim on the 16th of August, 1910, and
died on the 29th of August, 1910 . In August, 1912, th e
plaintiff, the legal personal representative of James Roby ,
applied for an arbitration in the interest of the widow of James
Roby, a dependant. It is objected that as no claim was mad e
on behalf of the widow within six months of the death, th e
dependant's claim is gone . In considering that question—o r
any other question on the construction of this Act—we must b e
guided solely by the language of the statute, without the addi -
tion of anything that is not necessarily implied . When we IRVING . S .A .

examine the Act, we find that as soon as the accident happen s
the owner is liable to "make compensation ." The measure of
liability may vary according to the facts of the particular case,
but the liability of the defendants to make compensation is fixed
by the accident. That being so, a demand by the workman
himself, or by his agent in the workman's lifetime, is the onl y
claim necessary to support the proceedings under section 7 o f
the Act.

The section says :
"Proceedings for the recovery under this Act of compensation for an

injury shall not be maintained unless notice of the accident has beer given
. . . . and unless the claim for compensation with respect to such acciden t
has been made within," etc.

The section does not say "the claim for compensation of the

20
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muRPHY, J. workman, or of the dependant," but speaks of the claim for coin -

1913

	

pensation with respect to such accident.

May g

	

The form of the notice served on the defendants shews that
the claim was made by or on behalf of the workman, but the

COURT OF
APPEAL insertion of the name of the applicant does not, in my opinion,

July 22 .
prevent it from being a claim for compensation with respect t o
	 such accident.

FFRTT

	

I would dismiss the appeal .
AN D

THE CROW'S MARTIN, J .A . : In my opinion the statute is satisfied if "th e
NEST PASS
COAL Co . claim for compensation with respect to such accident" is dul y

made by any one at the time lawfully qualified to make it .
Here that was done by the deceased, and I agree with the learne d
judge below that it was not necessary for a "dependant" to
give a second notice. It appears from the highest authoritie s
that the object of the notice is to give the employer an oppor-
tunity of settling the claim, or defending it—or as Lord Atkin -
son puts it in Thompson v. Goold & Co. (1910), A.C. 409 at p.

MARTIN, J .A. 413, "to protect the employer from stale demands, to warn him
that a claim is about to be made against him, and thus put hi m
upon his guard" ; and that warning was given herein by th e
only person entitled to give it at the time, and I see no good
reason for requiring a second one.

The appeal should be dismissed .

Appeal dismissed.

Solicitors for appellants : Herchmer & Martin.

Solicitor for respondent : Alexander Macneil .
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GENTILE v. BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED .

Company's Act, 1896, B.C. Stats . 1896, Cap. 55, Sec . 60—Families
GENTILE

Compensation Act, R .S.B .C. 1911, Cap . 82, Sec. 5.

	

y

In an action for damages resulting from the death of a passenger on a car ELECTRI C
of the defendant Company, it appeared that deceased alighted from a Ry. Co .
car about 7 .40 o ' clock in the evening. There was another car imme-
diately behind that from which he alighted . He passed between the
cars, and while doing so, the motorman on the rear ear called to hi m
to "look out." He continued on, however, and when he reached about
the centre of the parallel track, was struck and killed by a car coming
in the opposite direction at an excessive speed . At the trial the jur y
brought in a verdict for the plaintiff.

Held, on appeal, that there was sufficient evidence to support the finding o f
the jury .

The action was brought under the Families Compensation Act, R .S.B.C .
1911, Cap . 82, under section 5 of which all actions must be brough t
within one year from the death of deceased . The accident happene d
on the 7th of October, 1911, and the action was brought in June, 1912 .
The defendants set up as a bar to the action as against them section
60 of their Act of Incorporation, which limited the time to six month s
within which an action may be brought against them for any damag e
or injury sustained by reason of the tramway or railway or works o r
operations of the Company.

Held, that the provisions of the Families Compensation Act do not com e
within the scope of the Consolidated Railway Company's Act, 1896 ,
and that the plaintiff had therefore, under section 5 of the Familie s
Compensation Act, one year from the death of deceased within which
to bring the action .

Green v. B.C . Electric Ry. Co. (1906), 12 B.C . 199, followed.

APPEAL by defendant Company from the judgment of
MORRISON, J . and the verdict of a jury in an action under the
Families Compensation Act, tried by him at Vancouver on the Statemen t

30th of October, 1912 . The facts appear in the headnote an d
reasons for judgment .

The appeal was argued at Vancouver on the 20th of May ,
1913, before MACDONALD, C.J.A., IRvING, MARTIN and
GALLITIER, JJ.A .

COURT OF
APPEAL
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May 20 .

GENTILE

B .C .
ELECTRIC
Ry. Co.

Argument

L . G. McPhillips, K.C., for appellants : The action was
brought under the Families Compensation Act, chapter 82 ,
Revised Statutes of British Columbia, 1911 (Lord Campbell' s
Act) . It is admitted that the car that struck deceased wa s
going beyond the speed limit and that it did not stop, as it shoul d
have done, when going past the other car, so that in this regard
we must admit negligence on the part of the Company . On the
other hand, there is no doubt of the negligence of the deceased .
He referred to Toronto Railway v. King (1908), A.C. 260, 77
L.J., P.C. 77 ; Morton v . B.C. Electric Ry. Co. (1910), 15 B.C .
187 ; Dublin, Wicklow, and Wexford Railway Co . v. Slattery

(1878), 3 . App. Cas. 1,155 ; Rice v. Toronto R.W. Co . (1910) ,
16 O.W.R. 527 ; Harnovis v . Calgary (1913), 4 W.W.R. 263 .
There is evidence of a motorman on the second Grandview car
calling to deceased to "look out" just before the accident :
Williams v . Richards (1852), 3 Car. & K. 81 .

Under section 60, chapter 55, of the Consolidated Railwa y
Company's Act, 1896, all actions for damages, etc ., shall be
brought within six months next after the time when the damag e
was sustained . Under Lord Campbell's Act the action must b e
brought within a year . In this case the writ was issued between
six and twelve months after the accident . It will be said that
Green v. B.C. Electric Ry . Co. (1906), 12 B .C. 199, stands in
the way [following Zimmer v. Grand Trunk R.W. Co. of

Canada (1892), 19 A.R. 693] . He referred to McDonald v .

B.C. Electric Ry. Co. (1911), 16 B.C. 386 at p . 398, and relie d
on the reasoning of MARTIN, J.A. in his judgment in that
case, and contended that the Court of Appeal should not
follow the Green case, but should be guided by the English
decisions : Markey v . Tolworth Joint Isolation Hospital Distric t

Board (1900), 2 Q.B. 454 ; Williams v. Mersey Docks an d
Harbour Board (1905), 1 K.B. 804, 74 L .J., K.B. 481 .

M. A . Macdonald, for respondent : There is the negligence of
excessive speed which is admitted . The car that caused the
accident was not provided with an automatic fender, and th e
evidence is conflicting as to whether the gong was sounded o r
not. This is the same as the Slattery case . It is a statutor y
rule that they must slow down to two miles an hour when passing
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a car that is not moving . The motorman could have avoide d
the accident by stopping the car . If a point was not taken in
the Court below it cannot be taken on appeal : Laidlaw v. Crow's
Nest Southern Ry. Co. (1909), 42 S.C.R. 355 .

McPhillips, in reply : Green v . B.C. Electric Ry. Co. (1906) ,
12 B.C . 199, ought not to be followed .

[IRVING, J.A . : This Court should follow the decision given b y
the Supreme Court of British Columbia, sitting as a Full Court ,
in 1906, in Green v. B.C. Electric Ry. Co., 12 B.C . 199, where
the Court, consisting of HUNTER, C .J ., myself and DUFF, J. ,
sitting in appeal from MORRISON, J., decided that section 60 of
the defendant Company's Act did not apply to actions unde r
Lord Campbell's Act, and I referred to the doctrine of stare

decisis on the ground that the rule decided by that Court might
now (1913) be fairly regarded as having passed into the cate-
gory of established and recognized law in this Province .

MACDONALD, C .J .A. : I do not know as to the other member s
of the Court, except my brother IRVING. I take the view that
he does. There might be a case where we should be quite righ t
in reversing a decision of the Full Court, or perhaps of our own ,
if we were convinced beyond all question that that decision wa s
wrong ; that it had gone upon a wrong principle, or contrary to
some well-established authority which had not been brought t o
the attention of the Court . I can quite conceive of a case of
that kind, but that is not this case . ]

McPhillips : I cannot put it any stronger than Mr. Justice
MARTIN has put it in McDonald v. B.C. Electric Ry. Co., supra,

and I rely on the English authorities .
[MACDONALD, C.J.A. : Yes, but as between the judgment of

the Full Court and that of the Court of Appeal in England, w e
ought to follow that of the Full Court, unless on the principle I
have just mentioned. Suppose the Full Court had decide d
some question that had already been authoritatively decided i n
England, and that the English decision had not been brought to
the attention of the Court at all, or there were several decision s
upon the point which had not been brought to the attention o f
the Court, and we were convinced that had those decisions been

COURT OF
APPEAL

1913

May 20 .

GENTILE
v.

B.C .
ELECTRI C
Rr. Co.

Argument
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COURT of brought to the attention of the Court the decree would have bee n
APPEAL

the other way, we might, under such circumstances, be justifie d
1913

	

in reconsidering the whole matter . ]
Ma

y	 Le'

	

McPhillips : The matter was fully argued and all the case s
GENTILE cited.

B.C .

	

[MACDONALD, C .J.A . : Then you should have appealed that
ELECTRIC case.
Rr. Co.

MARTIN, J .A. : I need only say that I remain of the sam e
opinion I was on the argument of McDonald v . B.C. Electric By.

Co., and I reiterate what I have said in that case .

GALLIHER, J .A. : I take the view expressed by the Chief
Justice and Mr. Justice IRVING to a certain extent, that is, I
agree that it is very dangerous to establish a practice where w e
might find ourselves at sixes and sevens, deciding perhaps on e
time one way and another time another, that is, upholding in
one instance and in another instance reversing ; but there
is a point in all these cases . The learned Chief Justic e
has put one instance . If, speaking for myself, it appears
clear to me that the decision of the Full Court is palpabl y
wrong, that is, if it is based on absolutely wrong conclusions ,
or a misconception probably of some authorities decided b y
some other Court, then I think that it is not the duty of thi s
Court to perpetuate the error, if that error is manifest ; and I
think we have good English authority for that proposition . A

Argument start has to be made some time in setting right what has bee n
decided wrongly, and somebody is apt to suffer . It should not
be lightly made, and it should only be made where a Court is
absolutely satisfied that the judgment relied on is erroneous ,
and not merely a case where they might come to a different con-
clusion .

MACDONALD, C.J.A. : Then, Mr . McPhillips, you have not
succeeded in getting the majority of the Court with you on thi s
point. I do not think you need trouble about that (th e
fender) . Your difficulty is to get rid of the verdict of the
jury, that there was not contributory negligence . The
impression is at present that the boy had the right to assume
that a car coming from the other direction would not b e
going at an excessive rate of speed, and on the evidence, I
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think it is apparent that he was not aware that the car was COURT O F
APPEAL

coming, at all events, at an excessin rate of speed, and that the —
warning given him by the conductor of the third car, the one

	

191 3

behind the car he had just left, may have been misunderstood	 May 20.

and may have attracted his attention to that car as the source GENTILE

of danger. All these circumstances are such, I think, as to

	

B .C .

justify the jury in coming to the conclusion they came to .]

	

ELECTRI C
BY. Co .

McPhillips : Is that not entirely overlooking the principle as
laid down in Williams v. Richards (1852), 3 Car. & K. 81, and
other later cases ?

[MACDONALD, C.J.A. : I think that the rule "Stop, Look,
Listen," can be overstrained in cases of street traffic . Having
regard to the amount of traffic on the streets to-day, if a man

Argument
were required to stop, look and listen for every motor-car an d
street-car, he would be stopping, looking and listening all th e
time ; he would never venture off the sidewalk .

MARTIN, J .A . : Now, if a motor-horn is sounded a person has
to jump for his life. ]

MACDONALD, C .J.A . : I think the appeal must be dismissed . MACDONAALD ,

IRVING, J .A . : I agree.

	

IRVING, J .A .

MARTIN, J .A. : I agree, and I think that the circumstance s
here are almost tantamount to a trap .

	

MARTIN, J .A.

GALLIHER, J .A . : I agree .

Appeal dismissed .

Solicitors for appellants : McPhillips & Wood.

Solicitors for respondents : Russell, Russell & Hancox .

GALLIHER,
J.A.
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JOSEPH
CHE W

LUMBER
AND

SHINGLE
MANUFAC-

TURIN G
CO .
V.

HOWE
SOUN D

TIMBER
CO.

Statement

JOSEPH CHEW LUMBER AND SHINGLE MANU -
FACTURING COMPANY, LIMITED v . HOWE

SOUND TIMBER COMPANY, LIMITED.

Trespass—Timber berth—Incorrect survey of boundaries—Plan and fiel d
notes—Filing and acceptance of by Land Department—Effect of—
Location post—Estoppel—Cutting timber in disputed area after
warning—Damages—Assessment .

When the h9lder of a timber berth, after having the claim surveyed an d
the plan and field notes filed and accepted by the Land Department ,
subsequently finds that the survey is incorrect and does not include
certain ground falling within a corrected survey of the location :

Held, that he is entitled to all the timber within the proper boundaries of
the location.

Held, further, that he is not estopped from asserting his rights as agains t
a trespasser on the ground not included in the incorrect survey .

Held, further (IRVING, J.A . dissenting), that the trespass being committe d
through the error in the survey, the trespasser, by continuing the
trespass after being warned of the error, is not deemed to be a
deliberate and wilful trespasser . The damages should therefore b e
assessed on the milder scale and limited to the value of the standin g
timber .

Judgment of MORRISON, J . varied.

APPEAL from the judgment of MORRISON, J. in an action
tried at Vancouver on the 23rd and 24th of September, 1912 .
The facts were that the plaintiffs held a timber location on
Gambier Island, New Westminster district, which the y
acquired in November, 1911, from Joseph Chew, who ha d
staked and obtained a timber licence for the ground in August ,
1906. He had had the claim surveyed (with two adjoinin g
claims that he held) by one Bauer, a provincial land surveyor ,
in January, 1909 . The field work of the survey was done by an
assistant named Barkley, and the plan and field notes of the
survey were filed and accepted in the surveyor-general's office ,
the location being numbered 2079. The defendants held a sub-
sequent location, adjoining lot 2079 on its west side, which, on
being surveyed subsequently, was numbered lot 3111 . Under th e
defendants' instructions, one of their cruisers, after obtaining a
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copy of Bauer's field notes, cruised their location in December,
1909. He found Bauer's western boundary line of lot 2079 ,
and made a report to his principals on the assumption that thi s
line divided the plaintiffs' and defendants' respective locations .
Acting on this report the defendants started cutting in 1910 and
continued to do so through the summer of 1911 . In May, 1911 ,

Chew again looked over the ground and found that his location
post (which was originally placed at the south-west corner o f
his claim) was 15 chains west of the western boundary of the
location as surveyed by Bauer. Ile employed another surveyor
named Bond, who made a survey from the original location pos t
as shewn by Chew. They warned the defendants' workmen who

were working in the 15-chain area that they were cutting timber
on the plaintiffs' location, but the defendants continued to cu t
as far as the Bauer line and took practically all the timber fro m
the ground in dispute. On the trial it was held that th e
defendants had committed wilful and deliberate trespass upon
the property covered by the plaintiffs' timber licence, and th e
defendants were ordered to pay the plaintiffs the value of timber
at the time of its removal .

The appeal was argued at Vancouver on the 14th and 15th o f
April, 1913, before MACDONALD, C.J.A., IRVING} and GALLIHER ,

M.A.

Bodwell, K .C., for appellants (defendants) : The action i s
for trespass and the cutting and removing of timber . There are,
I consider, four questions that have to be answered in this case :
first, having regard to the statute, have the plaintiffs any righ t
whatever in the disputed area ? Secondly, assuming they have ,
are they not estopped from asserting their rights under thei r
location? Thirdly, was the trial judge right in concluding that
Chew's location post was where he contended it was ? Fourthly ,
was the trial judge right in finding us guilty of deliberate and
wilful trespass, and fixing the damages as stated in the judg-
ment? The respondents will contend that under the Act the
words "limits of licence" mean boundaries fixed by the location
post : see British Columbia statutes, 1905, chapter 33 ; but sup-

COURT OF
APPEAL

191 3

July 22 .

JOSEPH
CHE W

LUMBER
AN D

SHINGL E
MANUFAC -

TURING
Co .
V .

How E
SOUND

TIMBE R
CO .

Statemen t

Argument
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COURT OF pose he is correct in claiming that he has a right to change to hi s
APPEAL

location, I submit he is estopped as against us .

	

1913

	

Ritchie, K.C. : The question of estoppel is not raised in the
July 22. pleadings.

	

JOSEPH

	

Bodwell : We simply claim the whole plea is that Chew i s
CHEW estopped .

LUMBER

	

AND

	

[MACDONALD, C .J.A. : I think you will have to confine your -
SHINGLE self to the pleadings. ]

	

TURING,

	

The estoppel that arises in a person not doing his duty to th e
Co.
v.

	

public need not be pleaded . In this case there was a failure o f

sun
the performance of his duty in having a survey in the wron g

TIMBER place : Swan v. North British Australasian Co . (1863), 2 H . &
Co .

C. 175. There is a statutory duty to have his claim surveyed .
He did this, and owing to his survey he misled the respondents .
Estoppel in pals need not be pleaded : Everest and Strode on
Estoppel, 2nd Ed., 458 ; Freeman v. Cooke (1848), 18 L.J., Ex.
114 ; Nixon v. Dowdle (1912), 2 D.L.R. 397 at p. 412. The
assessment of damages was wrong, in our having been assesse d
as wilful trespassers : Trotter v. Maclean (1879), 13 Ch . D .
574, 10 Morr. M.R. 263 ; Hilton v . Woods (1867), L.R. 4 Eq .
432 ; Bulli Coal Mining Co. v. Osborne (1899), A.C. 351 ;
Union Bank v . Rideau Lumber Co . (1902), 4 O.L.R. 721 at p.
727 .

Ritchie, K.C., for respondents (plaintiffs) : We were cam-
Argument pelled, under the Act, to make the first survey ; we are not bound,

therefore, by that survey . The Crown is in the same position
as any other grantor . There is no provision in the statute
providing for the rectification of a mistake, but at the same
time there is no provision in the statute binding us to our
survey when we subsequently find the survey does not disclos e
our land according to our original location . When we obtai n
our licence the statute vests in the licensee all the timber withi n
the ground described in the licence : Grosett v . Carter (1883) ,
10 S .C.R. 105. There is no statute binding a person to a sur -
vey which has been accepted by the department ; you can rectify
a mistake ; Johnstone v. Clarke (1884), 1 B .C. (Pt. 2), 81. No
person can cut timber unless he has had the land surveyed.
Where you have a statute that requires you to employ a par-
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ticular person under a penalty, he is not the agent of the
employer : Carruthers v. Sydebotham (1815), 4 M. & S. 81 ;
Redpath v. Allan (1872), L.R. 4 P.C. 511 at p. 519. In order to
constitute estoppel there must be a deliberate misrepresenta-
tion upon which others act and rely . You cannot lose title by
a mere mistake : see Everest and Strode on Estoppel, 2nd Ed . ,
231. Estoppel in pais should be expressly pleaded : Annual
Practice, 1911, p. 293 . All estoppels should be pleaded : Scot t
v . Fernie (1904), 11 B.C. 91 ; Willmott v. Barber (1880), 1 5
Ch. D. 96 at pp . 105-6. The learned trial judge was justified
in treating this as a wilful trespass . The evidence shews they
went on working in the face of directions to stop by the Pro-
vincial authorities : Last Chance Mining Co . v. American Boy
Mining Co . (1904), 2 M.M.C. 150 ; Union Bank v. Rideau
Lumber Co . (1902), 4 O.L.R. 721 at p . 727 ; Llynvi Company
v . Brogden (1870), L.R. 11 Eq. 188 ; Taylor v. Mostyn
(1886), 33 Ch . D. 226 .

Bodwell, in reply : The pleading of estoppel should be con-
sidered with the fact that we bought : Halsbury's Laws of Eng-
land, Vol. 13, section 562 ; the authorities are collected there .
When he once defines the area he takes, he is bound by that defi-
nition, and selecting that, he is bound by it .

Cur. adv. vult .

22nd July, 1913 .

MACDONALD, C.J.A. : I concur in the judgment of my learned MACDONALD,

brother GALLIIIER .

	

C.J.A .

IRVING, J.A. : The plaintiffs complained that the defendant s
have trespassed on their westerly 15 chains, to which th e
defendants replied that "the 15 chains in question are not yours,
and if they are, or were, you are estoppel by your negligenc e
from complaining," the negligence in question being the neglect RvING, J.A .

of the plaintiffs to have the 15 acres included within their first
survey. On the question of fact I am satisfied that the learne d
trial judge was right. The 15 chains in question were included
in the plaintiffs' original location.

On the question whether the neglect of the plaintiffs to hav e
the 15 chains included in their survey is such as to deprive the

COURT OF
APPEAL

1913

July 22.

JOSEPH
CHEW

LUMBE R
AN D

SHINGLE
MANUFAC-

TURING

CO .
V .

HOW E
SOUND

TIMBER
CO.

Argument



316

	

BRITISH COLUMBIA REPORTS.

	

[VoL.

COURT OF
APPEA L

191 3

July 22 .

JOSEPH

CHEW

LUMBER
AN D

SHINGLE

MANUFAC-
TURIN G

CO.
V.

HOWE

SOUND
TIMBER

CO .

IRVING, J .A.

GALLIHER ,

J .A .

defendants of their rights, I have reached the conclusion that i t
was not . The mistake of the plaintiffs was not the cause of th e
defendants' undoing. There was no intention on the part of the
plaintiffs to abandon. Had the defendants applied to the
plaintiffs and got an answer, the case might be different, bu t
the evidence satisfies me that the defendants were never misled,
and they really were seeking to take advantage of plaintiffs '
mistake .

Willmott v . Barber (1880), 15 Ch. D . 96, is a case of estoppe l
by misrepresentation, but I can see no difference in principle
between one kind of conduct and another . The basis of estoppe l
is the same, acquiescence, standing by, knowing what the other
side is doing. No evidence of that kind can be found here . We
have no sworn statement that the defendants were misled, an d
in view of their planting a post at C ., in the absence of such
evidence, the defendants' contention that they were misled i s
incredible .

In my opinion this is a proper case for full damages . The
defendants persisted in going on with their cutting, althoug h
warned by the plaintiffs. It is only where the trespasser act s
honestly and without negligence that the damages are limited .
The leading authority on the point is the judgment of Lor d
Chancellor Hatherley in Jagon v. Vivian (1871), 6 Chy. App.
742 at p . 760 et seq. With that judgment should be read the
speeches of Lord Cairns, L .C., Lord Hatherley and Lord Black-
burn in the House of Lords in Livingstone v. Raw yards Coal

Company (1880), 5 App. Cas . 25.

GALLIHEE, J .A. : Four points were argued before us : (1)
Has Chew any right to timber in disputed area ? (2) If so, is
he estopped from asserting them? (3) Was the trial judge righ t
in finding that Chew's location post is at the point where he
asserts it is ? (4) Was the finding of deliberate trespass an d
damages following thereon by the trial judge right ? From th e
best consideration I have been able to give to the statutes bearin g
on the point, I think Chew was entitled to the timber in the dis-
puted area, and in that respect I think the licence and the later
survey, starting from Chew's location post, and not the surve y
by Bauer, governs. The defendants were, therefore, trespassers.
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As to the second point, I do not think Chew is estopped fro m
asserting his rights. I have read all the authorities referred to ,
and others, and I do not find any authority which goes so far a s
to say what was done here by Chew would constitute estoppel .
It is true he caused a survey to be made by Bauer, and th e
defendants say they took that to be the easterly line of Chew's
limits and cut up to, but not over it . Chew says this survey i s
wrong, and although it is the one accepted by the Lands Depart-
ment, and which they refuse to alter, yet Chew, at the com-
mencement of the cutting by the defendants, warned the defend -
ants to desist, as they were on his lands, and pointed out to them
that the line was not the correct boundary according to his
licence . There was no standing by or acquiescence on the par t
of Chew and allowing the defendants to incur expense under a
mistake ; in fact, the contrary.

On the third point I think the evidence sufficient to warran t
the learned trial judge's finding.

On the last point I think the learned judge was wrong in
finding deliberate trespass and awarding the severer class of
damages. In Last Chance Mining Co. v. American Boy Mining
Co. (1904), 2 M.M.C. 150, the matter is carefully discussed by
my brother MARTIN, and the leading cases on the point referred
to, a number of which have been cited to us .

The defendants' timber limit here adjoins that of the plaintiff ,
and in view of the fact that the Bauer survey laid down a lin e
beyond which they did not cut, they could hardly be said to b e
deliberately trespassing on plaintiffs' lands . It is rather a case
of both parties acting in a bona-fide belief in their title to the
timber, and where such is the case, the authorities lay down th e
rule that the severer class of damages shall not apply : see
Trotter v. Maclean (1879), 13 Ch. D. 574 ; Livingstone v.

Raw yards Coal Company (1880), 5 App . Cas. 25 .
I would, therefore, vary the judgment below to the extent of

allowing damages only as of the value of standing timber .

Judgment below varied .

Solicitors for appellants : Bowser, Reid & Wallbridge .
Solicitors for respondents : Bodwell, Lawson & Lane .
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LAMPMAN,
CO. J .

191 3

Feb . 17 .

COURT OF
APPEAL

IRVIN v. VICTORIA HOME CONSTRUCTION AND
INVESTMENT COMPANY, LIMITED, ET AL.

Mechanics' liens—Sub-contractor supplying both material and labour —
Mechanics' Lien Act, R.S .B.C . 1911, Cap . 154, Sec . 6—Notice under—
Necessity for—Effeet of "section 15 .

A sub-contractor who not only supplies material, but works it into the

	

July 22 .

	

building, is not obliged to give notice to the owner of the materia l
supplied, in order to make his claim for a lien valid in respect of th e

	

IRVIN

	

material : section 6 of the Mechanics' Lien Act applies to a materia l

VICTORIA
HOME

	

Per IRVING, J .A . : The failure of the contractor to keep a pay-roll, as
CONSTRUC-

	

required by section 15, prevents any one bringing an action against th e
TION AND

	

owner for payment . The section does not prevent a sub-contracto r
INVESTMENT

	

from filing a lien .Co.
Judgment of LAMPMAN, Co . J . affirmed.

APPEAL from the judgment of LAMPMAN, Co. J. in an action
Statement tried by him at Victoria on the 17th of February, 1913. The

facts are set out in the reasons for judgment .

Maclean, K.C., and F. C. Elliott, for plaintiff.
Aikman, and M. B. Jackson, for defendants.

LAMPMAN, Co . J . : I think the section requiring notice applie s
to persons who supply material only—placing or supplying is al l
the same thing—putting it on the ground . Now, if the plaintiff
is not required to give notice, he is entitled to a lien unless it b e
shewn that he agreed to forego his lien. It does not seem to me
at all that the agreement of the 10th of July is an agreement b y
him with the others that he would forego any existing clai m
which he might have . This committee were to carry out som e
further arrangement with regard to the building . In the firs t
place, it has never been proved that these creditors supposed t o
act as a committee were appointed by those creditors who wer e
authorized to appoint them. And again, it does not seem to me ,
if properly appointed, they had any authority to enter into th e
agreement they did enter into. I certainly would not hold th e

V. man pure and simple .

LAMPMAN ,
CO. J .
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plaintiff waived his rights unless it were very clearly shewn that LAMPMAN,

he did waive them.

	

c0_.r .

Then as to the other point, as to section 8 : it appears to me 191 3

there is a sum of $5,000 held back, and the effect of the agree- Feb . 17 .

ment is that Colbert & Company's claim takes precedence only COURT O F

of plaintiff's claim as it existed on the 10th of July, so it does APPEA L

not seem there is a fund here to satisfy this claim . I do not July 22.

see that the defendants can avail themselves of the provisions
of section 8 . I think the plaintiff is entitled to judgment IRv .

against Murray & Aves, Limited, and also to the lien .

	

VICTORIA
HOM E

CONSTRUC-
The appeal was argued at Vancouver on the 9th of April, TION AN D

1913, before MACDONALD, C.J.A., IRVING, MARTIN and
IAVE

Co
.STMENT

GALLIHER, M.A.

Aikman, for appellants (defendants) : There is no evidence
to justify the judgment that the plaintiff is entitled to a lien .
Section 6 of the Mechanics' Lien Act has not been complie d
with ; being a sub-contractor who did work and supplied
material, he must give notice within ten days of the completion
of the labour under which he claims a lien : Fuller v. Turner

and Beech (1913), 18 B .C. 69 ; Rosio et al. v. Beech et al, ib .

73. Section 15 of the Act has not been complied with : Weller Argumen t

v. Shupe (1897), 6 B .C. 58 ; Haggerty v . Grant (1892), 2
B.C. 173 .

F. C. Elliott, for respondent (plaintiff) : The plaintiff sup -
plied a large amount of material and did the work in connection
with putting the material in the building. The history of the
legislation on the Mechanics' Lien Act shews clearly that th e
notice required under section 6 of the Act applies to the material
man only : Coughlan v. National Cons'ruction Co . (1909), 14
B.C. 339 .

Aikman, in reply : There is no evidence that there is any
money due the plaintiff, and there is no evidence segregating th e
value of the material supplied from the cost of the work per-
formed : Sherlock v. Powell (1899), 26 A.R. 407 ; Kelly v .

Tourist Hotel Co . (1909), 20 O.L.R. 267 .

Cur. adv. volt .
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clear that the plaintiff would have a sub-contractor 's right to a
VICTORIA lien, which, though less beneficial under certain circumstance s

HOME
CONSTRLTC- than that of persons supplying

	

given material who haveg the
TION AND required notice, yet is clearly recognized by the Act .

INVESTMENT
Co . The appellants contend, and this is the only question raise d

in this appeal, that the plaintiff is a person who places or fur-
nishes material, and not having given the notice, is preclude d
by said section from asserting a claim of lien as a sub-contractor
for the materials included in his contract . Originally the
Mechanics' Lien Act gave labourers, contractors and sub-con-
tractor, only, lien rights ; then the Act was amended so as t o
give liens to persons placing or furnishing materials . A person
merely furnishing materials to be used in a building must giv e
notice. By doing so he not only obtains a right to lien, but one

MACDONALD
• which, in virtue of section 15, may be much more advantageou s
than that given to a sub-contractor . If the appellants' conten-
tion be right, then a sub-contractor's status has been changed by
the rights granted to suppliers of materials . The sub-contrac-
tor who supplies his own material must perforce, if that conten-
tion be right, segregate materials from labour, and notify th e
owner of the value of the materials and claim for it as material s
furnished to be used in the building, and for the balance of hi s
contract as a sub-contractor, and if he fails to do this, his righ t
to a lien for the value of his materials is gone .

Having regard to the history of the Act, the language of th e
section itself, and the form of notice prescribed in the schedule,
I think the appeal fails.

IRVING, J.A . : I would dismiss the appeal and hold that the
IRVINO, J .A . plaintiff, being a sub-contractor undertaking to supply material

and work the same into the building, is not required to give

LAMPMAN,

	

22nd July, 1913 .
co . J .

	

MACDONALD, C.J.A . : The plaintiff was a sub-contractor for
1913

	

the tiling of the building which was being erected under contrac t
Feb . 17. by the defendant Companies for the owners, the individual

defendants, the plaintiff supplying the material as well as th e
COURT OE

APPEAL labour for a lump sum of $5,050 . No notice was given by th e
plaintiff under section 6 of the Mechanics ' Lien Act to th e

July 22 .
	 owners of the material supplied . But for that section it seem s

IRVIN
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notice of his intention to claim a lien . The provisions of section
6, requiring a notice to be given, apply to material men pure an d
simple.

The failure of the contractor to keep a payroll, as require d
by section 15, prevents anyone bringing an action against th e
owner for payment. The section does not prevent a sub-con-
tractor from filing a lien. The section was designed to afford
some measure of protection to the owner .

LAMPMAN,
CO . J.

I91 3

Feb. 17 .

COURT OF
APPEAL

July 22 .

IRVI N

MARTIN, J .A . : The plaintiff is a sub-contractor under an VICTORIA

entire contract for $5,050 with the Victoria Home Construction HOME
CONSTRUC-

and Investment Company, Limited, to supply marble and tiles, TION AN D

and do all the work connected therewith according to plans and INVECoMEN T

specifications, under a contract which the Company had with th e
owners for the erection of a certain building. The plaintiff
gave no sufficient written notice under the proviso in section 6
of the Mechanics' Lien Act ; and it is submitted that he has no

MARTIN, J . A
lien for the material which he supplied and actually "placed" i n
the building. But the exact point is decided in his favour by us
to-day in Fitzgerald v . Williamson [ (1913), 18 B.C. 322], viz . :

that said proviso only applies to a bare material man, and there -
fore plaintiff is entitled to a lien for the full amount of his claim .

GALLIHER, J .A. : I concur .

Appeal dismissed .

Solicitors for appellants : Aikman & Austin.

Solicitors for respondent : Courtney & Elliott .

OALLIHER,
J .A.

21
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COURT OF FITZGERALD ET AL. v. WILLIAMSON ET AL .APPEAL

FITZGERALD

v'wILLIAMSGN A sub-contractor supplying material and performin grformin g the work in which the

material is used may obtain a lien without giving notice under sectio n

6 of the Mechanics' Lien Act.

Irvin v . Victoria Home Construction and Investment Co . (1913), 18 B .C .

318, followed.

Per IRVING, J.A . : By Order XI ., rule la, County Court Rules, 1905, th e
dispute note shall state the several grounds of defence, and as rule 2
limits the defence to matters stated in the dispute note, the defendant
should have pleaded the payment in full to the contractor, whether th e
plaintiff in his plaint alleged the matter or not.

This Court has power in a case where a note of oral evidence ha s
been accidentally lost to allow the evidence to be taken over again.

Per MARTIN, J .A. : Section 8 of the Mechanics' Lien Act, by which the
amount of the lien is restricted to the sum payable by the owner to the
contractor, is a special defence which should have been raised in th e
dispute note under Order XI., rule 18 of the County Court Rules, 1905 .

APPEAL from the judgment of MCINNES, Co . J. in an action
to enforce a mechanic's lien, tried at Vancouver on the 14th of

statement
October, 1912 .

	

The facts are set out in the reasons for
judgment.

The appeal was argued at Vancouver on the 6th of May, 1913,
before MACDONALD, C.J.A., IRVING, MARTIN and GALLIIIER,
JJ.A.

J. A . Clark, for appellants (defendants) : The case turns on
section 6 of the Mechanics ' Lien Act : Fuller v. Turner and

Beech (1913), 18 B .C. 69 ; Rosio et al . v. Beech et al ., ib . 73 .

The plaintiff gave no notice of material supplied, as required .
As to the notes of evidence taken by the trial judge, see Rendel l

Argument v. McLellan (1902), 9 B .C. 328. The plaintiff must prov e
there is money in the hands of the owner before he can succeed ,
and there is no evidence to this effect. It is not necessary for th e
defence to set out each particular defence. No written notic e
claiming a lien was given as required by section 6 of the Act .
They are, therefore, not entitled to a lien, either for materia l

1913

	

Mechanics' liens—Sub-contractor supplying work and material—Mechanics '
Lien Act, R .S .B .C. 1911, Cap. 154—Notice to owner under section 6—

July 22 . Necessity for—Pleading of section 8 by defence—County Court Rules,
1905, Order XI., rr . 1, 2, 18 .
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supplied or labour : Heins v . Elliott (1911), 119 Pac. 826 ; COURT Os
APPEAL

Finlay v. Tagholm (1911), 62 Wash . 341, 113 Pac. 1,083. A —
sub-contractor has a lien if he can segregate his claim : Weller v. 191 3

Shupe (1897), 6 B.C. 58 ; Sharpe v. Bridd (1907), 17 Que. July 22 .

K.B. 17 .

	

FITZGERALD

Todrick, for respondents (plaintiffs) : They did not raise the
wILLIAMBON

question in the defence of the amount owing by the owner to the
contractor . It was not argued at the trial, and there is no evi-
dence of what is owing. It is a special defence he should have
raised in his dispute note . On the point that no notice has been
given, it is not necessary for us to give notice, as we are not Argument

material men under the Act . The sub-contractor has a lien only
for the amount in the owner's hands, whereas the material ma n
has a lien whether the owner has paid the contractor or not .

Clark, in reply.

Cur. adv. vult .

22nd July, 1913 .

MACDONALD, C.J .A . : I would dismiss this appeal for th e
reasons `I gave in Irvin v. Victoria Home Construction and MAeDONA L

C.J.A.

IRVING, J.A. : In my opinion the plaintiff, a sub-contracto r
for the painting, himself doing the work and supplying paint ,
does not fall within the provisions of section 6 of the Mechanics '
Lien Act. Therefore, he may obtain a lien under the Ac t
without giving notice .

It is said that evidence was given at the trial, without objec-
tion, that there was no money payable by the owner to the con -
tractor, and that, therefore, section 8 afforded the owner a
defence.

Order XI., rule 18, County Court Rules, 1905, in my opinion, IRVING, J .A .

does not require section 8 to be pleaded as a defence . On the
contrary, I think the right to a lien being foreign to the common
law, it would be the duty of the plaintiff to set out in his plain t
that there was money due the contractor from the defendan t
owner. Then the defendant could deny it . There is no pre-
siunption that there is money in the hands of the owner . The
limitation placed on the right to a lien can hardly be called a

Investment Co. [ (1913), 18 B.C. 3181 .
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molls ©F statutory defence. In any event, if it was necessary for th e
ArPEAL

defence to plead that the contractor had been paid in full ,

	

1913

	

although Order XI . does not cover the case, by rule 1 (a .) of
July 22 . Order XI., the dispute note shall state the several grounds o f

FIv,c,SRALD defence, and as rule 2 limits the defence to the matters stated i n

	

~q v

	

the dispute note, the defendant ought to have pleaded the pay -
WILLIAMSON

ment in full to the contractor, whether the plaintiff in his plaint
alleged the matter or not. The plaintiff was at liberty to waive
that protection, and if the evidence was given and no objection
taken, the plaintiff must be taken to have waived the point. But
I cannot find in the appeal book any evidence on the point.

Ex parte Firth (1882), 19 Ch . D. 419, lays down two rules .
The first is that it is the duty of the appellant to have his tackl e
in order before he comes into the Court of Appeal . That is a
good, wholesome rule, and we have given effect to it. The secon d
is that the Court of Appeal has power, by way of indulgence, in
a case where a note of oral evidence has been accidentally lost, to
allow that evidence to be taken over again . Should we allow
the evidence to be received now ? This question has troubled m e

IRVING J.A .
very much. This is not like the case which we decided th e
other day. The judge here was taking notes, and counsel migh t
very well assume he would take down the defendant's evidenc e
that there was nothing due to the contractor, but owing to the
omission in the dispute note, the judge did not appreciate the
point.

The Court of Appeal has power to grant a new trial on th e
ground of mistake or inadvertence (e .g ., where a witness mad e
a mistake as to a date), but we are told it is a power that should
be exercised with great caution : The Germ Milling Company v .

Robinson (1886), 3 T.L.R. 71. The objections to granting a
new trial are well set out in Caswell v. Toronto R.W. Co.

(1911), 24 O .L.R. 339 at p. 350. But on the whole, I think
that under the circumstances of this case the defendant ough t
to be allowed to give this evidence on payment of costs here, and
the costs thrown away in the Court below.

MARTIN, J .A .
entire contract with the defendant Williamson, to paint a house

MARTIN, J.A . : The plaintiffs are sub-contractors, under an
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which the latter was erecting, for the sum of $582, including CO
APPEA

L URT OF

materials, and a lien is claimed for work done and materials fur -

	

nished, which, with extras allowed, amounted to $601 .80, for

	

191 3

which sum judgment was given . The work is not segregated July 22 .

from the materials either in the particulars in the affidavit, or in FITZGERALD

	

the evidence at the trial . The learned trial judge held in effect

	

v
WILLIAMso N

that the proviso in section 6 as to written notice does not extend
to a sub-contractor (or contractor) who contracts to do work a s
well as "supply" or "place" or "furnish" material, and I agree
with my learned brothers that this is the correct view to take of
that section, and therefore the plaintiffs were not required to
give such notice, and the lien is valid for both work and material .
A sub-contractor who agrees to supply material alone is in the
same category as a bare material man .

But the owner, Richardson, now attempts to set up as the
defence that under section 8, the amount of the lien, if any ,
should in any event be restricted to the "sum payable by th e
owner to the contractor," to which it is objected that this is a MARTIN, J .A .

special defence which should have been raised in his disput e
note, under Order XI ., rule 18 of the County Court Rules, 1905 ,

and in my opinion (since no application was made to amend,
nor any evidence given on the point without objection, which
might operate as a waiver), the objection must prevail, becaus e
if an owner seeks under section 8 to reduce wholly or in par t
the amount of the lien which otherwise would attach to the ful l
extent under the preceding sections, the onus is upon him to
do so .

GALLIHER,

	

GALLIHER, J.A. : I agree that the appeal should be dismissed.

	

J .A .

Appeal dismissed.

Solicitors for appellants : Lennie & Clark.

Solicitors for respondents : Fillmore & Todrick .
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July 22 .

BROWN
V.

ALLAN &
JONE S

Statement

BROWN v. ALLAN & JONES ET AL.

Mechanics' liens—Sub-contractor for material and labour—Lien for—Segre-
gation of labour from material—Want of notice—Right of lien fo r
labour—Mechanics' Lien Act, R.S.B .C . 1911, Capp . 154, Sec. 6—Allega-
tion that nothing due from owner to contractor—Must be pleaded—
Onus on owner.

The plaintiff, in pursuance of an agreement, having done work and supplied
material in connection with the construction of a building, brough t
action for the enforcement of a lien . He gave no notice of his inten-
tion to obtain a lien, but he was able to segregate the amount due fo r
labour from the value of the material supplied . It was held by th e
trial judge that he was entitled to a lien for the amount due for labour .

Held, on appeal, that by section 6, subsection 1, of the Mechanics' Lien Act ,
the plaintiff was a person who "does such work or causes such work t o
be done" ; and even if his claim for materials failed, there was no
reason why he should not succeed for labour .

Irvin v . Victoria Home Construction and Investment Co . (1913), 18 B .C .

318, followed.
Held, further, that the defence that nothing is payable by the owner to the

contractor must be raised in the dispute note and the onus is on the
owner to shew that nothing is due .

Fitzgerald v. Williamson (1913), 18 B .C . 322, followed .

APPEAL by defendants from the judgment of MCINNES ,

Co. J. in an action to enforce a mechanic's lien for work 'don e
and material supplied . The defence was a general denial
and an allegation that the provisions of the Mechanics' Lien
Act as to notice had not been complied with . Upon the
trial it appeared that the plaintiff, who was a sub-contractor ,
was owed in all $2,586 .20, of which $1,826.38 was for
material supplied and $759 .82 for labour. He had not given
any written notice of intention to claim a lien . The trial
judge gave personal judgment against the contractors fo r
the whole amount, and declared the plaintiff entitled to a lien
for the amount due for labour . An appeal was taken by
the defendant, Robert Wallace, the owner of the property .

The appeal was argued at Victoria on the 5th of June, 1913 ,
before MACDONALD, C.J.A., IRVING, MARTIN and GALLIIIER ,

JJ. A.
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R. M. Macdonald, for appellants : We contend that the
plaintiff is a sub-contractor . There is nothing due from
the owners to the contractors, as the contractors absconded .
Under section 8 of the Mechanics' Lien Act the plaintiff, bein g
a sub-contractor, is precluded from recovery as against th e
owner : Fuller v. Turner and Beech (1913), 18 B.C . 69 .

McLellan, for respondent : The contract narrows down to
section 6 of the Act, i.e ., whether it is necessary to give
notice, and whether the labour can be segregated from the
material. We have segregated the labour from the material an d
have received judgment for the amount due for labour . As to
whether the statute has been complied with, it is a question o f
onus, and it is submitted the burden is on the defendant to shew
the statute has not been complied with . It is similar to the
Statute of Frauds and Statute of Limitations.

Macdonald, in reply.

Cur . adv. vult.

22nd July, 1913 .

MACDONALD, C.J.A. : The appeal should be dismissed.
This case is identical in so far as the main question is con -

cerned with Irvin v. Victoria Home Construction and Invest -

ment Co . [ (1913), 18 B.C. 318] . Had the respondent insisted
upon his right to a lien for the whole of the contract price h e
should have secured it . The fact that he has asked for part onl y
of what he was entitled to should not rob him of that part . Had
it been shewn that there was nothing, or not a sufficient sum du e
by the owner to the contractor, then it might be necessary to vary MACDONALD,

the judgment below to make it clear that respondent was not in C.J .A .

that class of lien holders designated labourers . Respondent' s
lien is that of a sub-contractor, not a labourer . Their rights
are not identical when the sum owing to the contractor is insuffi-
cient for all . The onus of proof is upon the owner to she w
that nothing was due to the contractor .

IRVING, J.A . : I concur.

	

IRVING, J .A .

MARTIN, J.A. : The plaintiff, who is a sub-contractor, obtained
MARTIN, J .A .

a judgment giving him a lien for $759 .82 for the amount of

COURT OF
APPEAL

191 3

July 22 .

BROW N
V .

ALLAN &
JONES

Argument
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COURT OF labour only done under his entire contract to do, for $7,467, the
APPEAL

plumbing and heating in a certain building that the contractors
1913

	

were erecting ; his claim for materials under the same contrac t
July 22 . was disallowed. I can see no good reason why the learned judge

BROWN was not justified in taking this course . The plaintiff shewed a t

ALL v.
& the trial that the labour could be easily, and was, segregated fro m

JONES the material, as appears by his statements, and to do this ther e
is no question of his attempting to alter his condition or status
as a sub-contractor into that of a labourer . By section 6, sub-
section (1), he is a person who "does such work or causes such
work to be done," and even if, from any cause, his claim fo r
material fails, why should he not succeed for the labour ? The
case of Weller v. Shupe (1897), 6 B.C. 58, was decided when
there was no lien for material, and the facts are so insufficientl y
stated that I am unable to obtain any assistance from it ; it is
not even certain that the work was done under an entire contract,

MARTIN ' J.A. nor was the plaintiff represented.
Then it was urged on behalf of the owner that there was

nothing "payable by the owner to the contractor," and as th e
sub-contractor is not a labourer, he cannot have a lien, according
to section 8. But objection has been validly taken, for the reason
given in Fitzgerald v . Williamson [ (1913), 18 B.C . 322], that
the onus is upon him to prove the fact of payment after raising
the defence in his dispute note (in the County Court) . He has
done neither, and the mere statement in plaintiff's evidence that
the "work stopped because the contractors skipped out" is no t
sufficient, because that is not at all inconsistent with the fact
that money may have been owing. The Court cannot be left to
speculate in such a matter.

In my opinion the appeal should be dismissed .

GALLIHER, J .A . agreed in dismissing the appeal.

Appeal dismissed .

Solicitors for appellants : MacNeill, Bird, Macdonald &

Darling .

Solicitors for respondent : McLellan, Savage & White .

GALLIHER,
J .A .
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IN RE LEWIS AND GRAND TRUNK RAILWAY
COMPANY.

MURPHY, J.

1913

Master and servant—Arbitration and award—Workmen's Compensation March 8 .

Act, R .S.B .C. 1911, Cap . 244, Schedule 2, Sec. 4—Power to state case
COURT OF

under—Arbitrator functus officio on making award—"Sealed and APPEAL
filed," meaning of.

	

_

July 22 .
An arbitrator having made his award is functus officio, and has no power	

to then submit a question of law for the decision of a judge under

	

In RE

section 4 of the Second Schedule of the Workmen's Compensation Act . LEWI S
GRAND DPer IRVINE, J.A . : The words "sealed and filed" in rule 36, refer to things
TRUNR

to be done in the Court at the instance of the person who intends to RAILWAY Co .
enforce the award.

Judgment of MURPHY, J . affirmed .

APPEAL by the applicant from the judgment of 14luRPHY, J .

on an application by way of a case stated under section 4 of th e
Second Schedule of the Workmen's Compensation Act . The
arbitrator heard the case and made his award, dismissing th e
applicant's claim, on the ground that he being employed as a
cook in a construction camp, was not engaged in an employment
contemplated by the Workmen's Compensation Act . He then,
on application, stated a case for the opinion of a judge, which
was heard on the 4th of March, 1913 .

McTaggart, for the applicant .
A. Alexander, for the respondent .

8th March, 1913 .

MURPHY, J. : I am of the opinion that the decision of Basanta
v. Canadian Pacific Ry. Co. (1911), 16 B.C. 304, shews I have
no jurisdiction to entertain this application . The arbitrato r
here has determined the question as to whether the employment
is one to which this Act applies adversely to the applicant .
Having made and published his award, it is now attempted t o
bring the matter before this Court by way of case stated unde r
section 4 of the Second Schedule of the Workmen's Compensa-
tion Act . To my mind the section does not authorize such pro-
cedure. The arbitrator has not thought fit to submit any ques -

Statement

MURPHY, J.
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MURPHY, J. tion of law, making the determination of the matter dependen t
1913 upon the answer thereto, as I think he might have done . Instead,

March 8 . he has first decided the case and then, as an afterthought, thi s
application is made. If this is allowed once, why not a dozen

COURT O F

APPEAL times, as further afterthoughts occur to him ? Such a cours e
would be in direct opposition to the spirit of the Act, that pro-

July 22 .
	 ceedings thereunder be speedy and final, save as therein set out .

IN RE

	

I think he ceases to be an "arbitrator," as that term is use d
LEWIS AND

GRAND in section 4 of the Second Schedule, so far as the determinatio n
TRUNR: of this particular question is concerned, when he has once adJ'udi -

RAILWAY Co.

cated upon it. It is true that under the Arbitration Act thi s
result would not follow, as In re Stringer and Riley Brothers

(1901), 1 Q.B. 105, shews that if the Act governed, an award
may be sent back even when the arbitrator is functus officio .

But that case also shews that apart from the Arbitration Act th e
old cases still govern. As summarized in Russell on Arbitra-
tion, 6th Ed., 114, they decide that the authority of the arbitra -

MURPHY, J . tor is absolutely determined by making the award . As I under-
stand the Basanta decision, the provisions of the Arbitration Act
do not apply to the determination by the arbitrator of the ques-
tion whether the employment is one to which the Workmen' s
Compensation Act applies .

The application is dismissed.

The appeal was argued at Vancouver on the 30th of April ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A .

McTaggart, for appellant (applicant) : The applicant in this
case was a cook in the camp of the respondents, and the arbitrato r
held that a cook was not a workman within the meaning of the
Act : Basanta v . Canadian Pacific R y. Co. (1911), 16 B.C. 304 ;
Ruegg's Employers' Liability, 8th Ed ., p. 738 ; John Mowlen

& Co. v . Dunne (1912), 2 K.B. 136, 81 L.J., K.B. 777. Up
to the time the arbitrator submitted a case he had not filed an d
sealed the award : Henderson v. Williamson (1718), 1 Str . 115 ;
Russell on Arbitration, 7th Ed., 186. As to the meaning of th e
word "workman," and as to whether "surveying" is work within
the meaning of the Act, see Back v. Dick, Kerr & Co., Limited

Argument
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(1900), 2 K.B. 148, 75 L.J., K.B. 569 ; In re Knight and

Tabernacle Permanent Building Society (1891), 2 Q.B. 63, 60
L.J ., Q.B. 633 .

A. Alexander, for respondents, contended the arbitrator had

done everything he could do when he had given his award ; he
was then functus officio : Lee v . Crow's Nest (1905), 11 B .C .
323 ; Mordue v. Palmer (1870), 6 Chy. App. 22, 40 L.J.,

MURPIIY. J .

191 3

March 8 .

COURT OF
APPEA L

July 22 .

Ch. 8. If either party wishes a resubmission on a point of Tx RE

law (a stated case), he must ask for it before the award is t ZIAsi D

given, under section 4 of the Second Schedule of the Act : TRUN K

RAILWAY Co.
In re London Dock Co. and Shadwell Trustees Arbi tration

(1862), 32 L .J., Q.B. 30. The only way to review the award
is to proceed by way of appeal .

MeTaggart, in reply : Until everything is done that is required Argumen t

under the Act the award is not complete, and the arbitrator i s
not functus officio until it is complete.

Cur. adv. vult .

22nd July, 1913 .

MACDONALD, C.J.A . : An arbitrator appointed pursuant t o
the Workmen's Compensation Act, Revised Statutes of Britis h
Columbia, 1911, chapter 244, made his award against the
claimant, who was a cook in a railway construction camp of th e
said Company. Afterwards, the arbitrator was requested to stat e
a question of law for the opinion of a judge of the Suprem e
Court, pursuant to section 4 of the Second Schedule, which h e
did, the question being whether or not the arbitrator was right i n
his holding that the applicant, being a cook, was not within th e
benefits of the Act. The learned judge to whom the question was 'iAC

s
D .

submitted held that the arbitrator had no power after he had
made his award to submit a question to a judge ; that he was
functus officio . I think the learned judge was right . The pur-
pose of the privilege of submitting a question of law to a judge
appears to me to be to assist the arbitrator in making his award .
The intention of the Workmen's Compensation Act was to hav e
disputes of the character covered by the Act summarily dispose d
of with as little expense as possible. That intention is mor e
manifest in the British Columbia Act than in the English Act ,
said section 4 itself being an instance of this. By the English
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MURPHY, J. Act the arbitrator is given the same power as in ours to submit
1913

	

questions of law, but in addition it is provided that a judge may

March s . direct him to submit such questions . Here the decision of both
law and fact within the jurisdiction of the arbitrator appears t o

COU&PEAL be left to his own judgment and discretion . He may decide a
question of law himself. If so, it appears to be final, or if he

July 22
.	 be in doubt he may submit questions to a judge to assist him (th e

IN BE arbitrator) in arriving at his conclusion .
LEWI S

G&AND D The rules passed in pursuance of the Act, both in England
TRUNK and in British Columbia, indicate that the construction that I

RAILWAY CO .
have placed on said section 4 is the correct one .

In speaking of the arbitrator having made his award, I mean
by making, that he had done everything which he had to do t o
perfect it . Until he has done this it might be still open to him

IRVING, J .A . : I would dismiss this appeal . The reasons
given by the learned judge, in my opinion, say everything tha t
is necessary to be said .

In Basanta v. Canadian Pacific Ry . Co . (1911), 16 B.C . 304,

this Court held that where the question as to whether employ-
ment is one to which the Act applies, the only way to review
the arbitrator's finding is by means of a case submitted unde r
section 4 of the Second Schedule, and that the Arbitration Act
did not apply so as to enable the Court to set aside an award
made without jurisdiction.

By rule 36 of the Workmen's Compensation Rules, 1904 (see
British Columbia Gazette, 1904, p. 295), it is enacted that the
award shall be in writing and shall be sealed, filed and served o n
all persons affected thereby. John Mowlen & Co . v. Dunne

(1912), 2 K.B. 136, deals with the English rule. That rule
differs from ours, but I think the same principle applies, i .e .,
when the award is completed the arbitrator can do nothing
except correct a clerical error under subsection 2 . The ques-
tion then is : When is an award made ? In my opinion, whe n

MACDONALD, to change it, and hence, to submit a question of law to a judge .C .J .A .
.

In this case, I think the award had been perfected as far as the
arbitrator was concerned.

I would dismiss the appeal .

IRVINO, J .A .
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the arbitrator has done all that he can do, namely, reduced i t
to writing and published it as his award . In Mordue v . Palmer

MURPHY, J.

191 3

(1870), 6 Chy. App. 22 at p. 31, Mellish, L.J. uses this July 2 2
language :

"When an arbitrator has signed a document as and for his award, he is COURT of

functus

		

APPEA L
officio . "

It was never necessary to seal an award, although a seal is July 22 .

frequently used . I suppose if the submission contained direc-
IN R E

tions that the arbitrator must execute the award under his seal, LEwis AND

it would be necessary to comply with those directions, but in the TRUNg

absence of such a direction, it seems to me unnecessary for an RAILWAY Co .

arbitrator to seal the award with his own seal . The "sealing and
filing" referred to in this rule, in my opinion, are things to b e
done in the Court by, or at the instance of the person who intend s
to enforce the award. It is to be noted that our rule 36 does not
profess to say when the award shall be deemed to be completed .
It does not even say that it shall be signed in the presence of a
witness . Signature by the arbitrators without doubt is neces- Isvlrro' J .A .

sary, otherwise it would not be in writing, but if it was intended
that it should also be authenticated by the seal of the arbitrators ,
I would expect to see a clear direction to that effect . A more
simple construction can be given by holding that it deals wit h
the form the award shall take, then provides for its enforcement .

MARTIN, J.A . : I concur .

GALLIHER, J.A. : The arbitrator has the power under our
Workmen's Compensation Act to decide whether the class o f
employment in which the applicant is engaged comes within th e
Act . Having so decided and completed his award, which I hol d
he did in this case, he cannot under section 4 of the Secon d
Schedule of the Act, submit a case stated for the opinion of th e
Court. During the progress of the hearing, or before the
award was completed, he would have, of his own motion, or upo n
request of either party, been at liberty to submit a case . Neither
party requested this to be done, and he did not do so himself ,
but proceeded to determine the matter, and the applicant not
having requested it, and having chosen to take his chance as t o
what that decision would be, cannot now complain .

MARTIN, J .A.

GALLIHER ,
J .A .
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MURPHY, J . The appeal should be dismissed.

1913

	

Appeal dismissed .

March 8 .

COURT OF
APPEAL

July 22 .

IN RE

LEWIS AN D
GRAND
TRUNK

RAILWAY CO .

Solicitors for appellant : Die/vie, DeBeck & McTaggart.

Solicitors for respondents : Tiffin & Alexander .

GRANT v. VON ALVENSLEBEN .

Principal and agent—Agent's commission for past services—Consideratio n
for subsequent promise—Later acceptance of promissory notes in settle-
ment—Moral obligation—Conditional promise—Non-fulfillment of.

The plaintiff, the manager of a coal company of which the defendant wa s
vice-president, suggested to him the advisability of purchasing certai n

coal properties consisting of two separate areas and including the sur-
face rights of one of them. It was arranged that the plaintiff shoul d

buy the properties for the defendant for $65,150. The defendant com-
menced prospecting on the properties for coal with drills . While the

'work was in progress he wrote the plaintiff stating he would protect
him for 11,000 shares in a coal company to which it was his intentio n
to sell, provided the sale netted him a profit of 22,000 shares, and that

he would protect him for $25,000 as the sale of the surface rights pro-

gressed . This was the first reference as between the parties t o

remuneration for the plaintiff's services. Later developments from th e
prospecting shewed that there was little coal value in the properties ,
and a sale of the properties was made on a smaller basis . The parties
came together and the defendant paid the plaintiff $5,000 in promissor y
notes, which the defendant alleged were taken by the plaintiff as set-
tlement in full, the plaintiff denying this and saying it was made i n

part payment of the amount due him . In an action for specific per-
formance of the first agreement, it was held on the trial that th e
plaintiff was entitled to be paid for his services on a quantum meruit
basis, and that the payment of the notes for $5,000 was a fair payment

for what he did .
Held, on appeal (per MACDONALD, C.J.A ., and MARTIN, J .A.), that th e

plaintiff' s claim was settled in full when the promissory notes for

$5,000 were given to him by the defendant .

Per IRVING, J.A . : A moral obligation arising from a past benefit does no t
constitute a good consideration for a promise, where the past benefi t

MURPIIY, J.

191 3

March 31 .

COURT OF
APPEAL

July 22 .

GRAN T
V.

VON ALVEN -
SLEBEN
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was not conferred at the request of the promisor, and even if the MURPHY, J .

promise was to be regarded as supported by a good consideration, the

	

express contract to protect the plaintiff to the amount stated was dis-

	

191 3

charged by the non-existence of the particular state of things which March 31 ,
was the basis on which the contract was entered into .

Taylor v . Caldwell (1863), 3 B . & S . 826, approved.

	

COURT OF
ARPEA L

A PPEAL by plaintiff from the judgment of MURPHY, J. in an July 22 .
action tried by him at Vancouver on the 12th and 13th of Sep-
tember, 1912 . Plaintiff sued in respect of a verbal agreement GxA

u
NT

with defendant whereby defendant was to purchase certain lands VON ALCEN-

supposed to contain coal areas, on Vancouver Island, for the sLExE N

sum of $65,150 . As compensation he was to receive 11,00 0
shares in the Vancouver & Nanaimo Coal Mining Company i n
the event of a sale to the Company realizing a net profit to th e
defendant of at least 22,000 shares over the price, interest an d
expenses paid by defendant to the owner of the land ; further ,
that plaintiff was to be paid not less that $25,000 as the sale of
the surface rights of the land in question progressed . This was
confirmed in a letter from defendant to plaintiff on the 18th of
April, 1910.

	

In January, 1911, plaintiff, on defendant' s
request, agreed in writing to sell the land, with its mining
rights, to the company for the sum of $150,000, payable i n
shares and cash . Plaintiff received only the sum of $3,000 in
respect of his services, and sued for the delivery of the 11,00 0
shares, an accounting of the dividends on same, payment o f
$22,000 . The defence was that plaintiff, an employee of the

statement

company, carried through the negotiations for the purchase of
the property in question, and on prospecting the land for coal
measures, defendant was pleased with the indications an d
voluntarily told plaintiff that if the result proved as successful
as indicated by the prospecting, he would give him 11,000 shares
of the company and $25,000 as the sale of the surface rights pro-
gressed ; that there was no consideration for this promise, and
that the exploitations shewed that no coal existed on the proper -
ties, one of which was abandoned to the original owner. The
other property was sold to the company for $100,000 in shares .
and the assumption of a payment of $50,000. Defendant
alleged that this state of affairs was communicated to plaintiff ,
who agreed that defendant could not carry out his promise, and



3 3

MURPHY; J .

191 3

March 31 .

COURT OF
APPEAL,

July 22 .

BRITISH COLUMBIA REPORTS.

plaintiff consented to accept $5,000 in settlement . On this
there was a balance due of $2,055 .78, which, as plaintiff woul d
not accept it, was paid into Court. MURPHY, J. gave judgmen t
for $2,037, with interest and costs .

S. S. Taylor, K.C., for plaintiff.
Davis, K .C., and Hart-McHarg, for defendant.

GRANT

	

31st March, 1913 .
tt.

VON ALVEN

	

MURPHY, J . : In this action I find that the contention of the
sLEBEN plaintiff that there was a contract made in the fall of 1909 o n

the terms of the letter written in April of the following year is
not proven. In my opinion, Grant, becoming aware in Nanaimo
that the Hoggan and Waddington properties could be acquire d
at prices which he considered favourable, came to Vancouve r
expecting that he could interest the company of which he was
manager, the Vancouver & Nanaimo Coal Mining Company, i n
the acquisition of those properties, and he saw Mr . Alvensleben
and then learned that the company was not in a financial positio n
to take up the proposition, but Alvensleben intimated that he
himself would not be averse to taking it up as a personal specu-
lation. Alvensleben subsequently did this, the options bein g
taken in Grant's name. I think that Grant expected to be
remunerated for what he had done, and that Alvensleben
expected to pay, but whether this is so or not, I find there wa s

MURPHY, J. a legal liability on Alvensleben to recompense Grant for hi s
services. I think that the reason that Grant did not make an y
specific demand, and the reason why no contract was made a s
to remuneration, is the one which Grant himself gave in explain-
ing why he had not kept the shares which he now claims, whe n
they were issued in his name. He was at that time in the
employ of the Vancouver & Nanaimo Coal Mining Company, o f
which company Alvensleben was the principal financial prop, I
think, and consequently he did not insist on any particula r
terms of remuneration for what he was doing . Alvensleben
proceeded to exploit the Hoggan property and along in the early
part of 1910 indications were very bright that they were goin g
to find valuable seams of coal in that property . I may say that
in my opinion the Hoggan and Waddington properties were
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submitted to Alvensleben at the same time, or if not on the same Mu$PHY, J.

day, at any rate that his decision to go into the speculation was

	

191 3

made on the basis of going in for both of the properties . That, March 31 .

in my judgment, though, is not a matter of very much impor-
tance, as I will explain later . When the favourable indications aouaTEAL

of
APP

were found in the early spring of 1910, Grant, I think, thought
it would be an opportune time to settle the matter of his 	 Duty 22 .

remuneration with Alvensleben. He came to Vancouver and GRANT

I find that he did have a discussion, which resulted in the

	

°'vox ALVEx-

writing of the letter of the 18th of April, 1910 . Taking the sLEBEN

language of that letter and the surrounding circumstances, I
think it is perfectly clear that a contract was intended to be made
between these two parties. It seems to me beyond doubt that it
was then expected that the coal rights would be very valuabl e
and that they could be sold for a high figure, such figure as woul d
give Alvensleben a profit of at least 22,000 shares in the Van-
couver & Nanaimo Coal Mining Company, leaving him th e
surface rights of the Hoggan property as additional profit. It
was, I think, in the mind of Alvensleben that if the coal right s
proved as valuable as expected, he would have no difficulty i n
making a bargain with the company, ensuring that profit as
soon as the organization scheme was completed, and I think h e
imparted this idea to Grant, at least in a general way. If the
coal rights of the Hoggan property alone had been sold for an y
such price, then I find Grant would have been entitled to recover, MURPHY, J .

and that is what I meant when I stated earlier in my judgment,
that to my mind the question of whether the Hoggan and Wad-
dington properties were being dealt with together was not of an y
great importance . It seems to me that if Alvensleben had been
able to carry out the deal which he anticipated he would be abl e
to make for the coal rights of the Hoggan property with th e
Vancouver & Nanaimo Coal Mining Company, at a price whic h
would result in a profit to him of 22,000 shares, then the
plaintiff would be entitled to recover, even if the Waddingto n
property turned out to be of such little value as to occasion th e
dropping of the option. I think it was clear to Grant's mind,
as well as to Alvensleben's, that he, Grant, was not to get 11,00 0
shares in the Vancouver & Nanaimo Coal Mining Company and

22
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MURPHY, a. $25,000 cash, unless those coal rights did prove to be of suc h
1913 value as would enable Alvensleben to make such a bargain a s

March 31 . would secure that profit, leaving the surface rights of the Hoggan
property to be additional profit, or "velvet," as Alvenslebe n

COURT

		

termed it . It is common ground, I think, that the coal right s
were finally decided to be of no value at all . In my opinion ,

July 22
.	 the letter of the 18th of April, 1910, embodied a contract with

GRANT a condition ; that it was made on the assumption that certain

von ALvEw- things were to be done, and that Grant knew this . But, unfor -
sLEBEN tunately, those things could not be done ; this sale of the coal

rights alone could not be made for the price stipulated in th e
letter of the 18th of April, 1910, and consequently I hold that
the plaintiff cannot recover on that as a specific contract. It is
true that a sale was made later to the Vancouver & Nanaim o
Coal Mining Company of the surface rights and of the coa l
rights, but to my mind that sale was not at all the sale contem-
plated in the contract of the 18th of April, 1910 . It seems
fairly clear to me on the evidence that the real thing purchase d
by the Vancouver & Nanaimo Coal Mining Company was th e
surface rights, and that Alvensleben did not receive, through no
fault of his own, but because the coal was not there, or becaus e
the parties concluded it was not there, he did not receive wha t
he was to receive under the contract of the 18th of April, 1910,
before the plaintiff would be entitled to recover. I think Grant

MURPHY, J . was well aware before this sale of the conclusion that the coa l
rights were valueless, and concurred, or at any rate did not dis-
sent therefrom .

With regard to the contention that the matter was settled b y
the payment of $5,000 in notes to the plaintiff, I find that no t
proven. I find that Alvensleben did not undertake, and did no t
intend to pay any more than the $5,000 . I find on the other
hand that Grant considered he would have a claim beyond that
amount, but neither one nor the other of them clearly expressed
what was in their minds, probably because they expected the
result would be what it now turns out to be, namely, a lawsuit.
Because I hold that the contract of the 18th of April, 1910, wa s
the only contract ever made between these parties, and becaus e
I hold further, that that contract was made subject to a condition
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which has not been fulfilled, through no fault of Alvensleben, the MURPHY, J .

plaintiff's claim, so far as it is based on the contract, fails. I

	

191 3

find, though, that the plaintiff is entitled on a quantum meruit March 31 .

basis, and under the circumstances I hold that the sum of $5,00 0
in notes was a fair payment for what he did .

	

°APP
EA

	

F

There will be judgment for the plaintiff for the amount
admitted due on the pleadings, and inasmuch as the money was ''Y

2 .

not paid into Court, the question of costs is reserved, and also GRAN T

the question of whether interest should be allowed from the time VON ALVE ;_

the money was due .

	

SLEBE N

The appeal was argued at Victoria on the 11th and 12th of
June, 1913, before MACDONALD, C .J.A., IRVINE, MARTIN and
GALLIHER, JJ.A .

S. S. Taylor, K.C., for appellant : The amount claimed is due
under a specific contract that cannot be varied by future revela-
tions as to the value of the property . You cannot go outside
the agreement, and if you do, it is a matter for equitable adjust-
ment : Briggs v. Newswander (1902), 32 S .C.R. 405 .

Hart-112cHarg, for respondent : We are not bound by the con-
tract . Anything done in the past cannot be a consideration to
bind a future promise : Leake on Contracts, 6th Ed., 440.
There is no consideration for the letter of the 18th of April ,
1910, upon which the plaintiff's case is founded : Halsbury's Argumen t

Laws of England, Vol . 7, p. 383 (paragraphs 793-4) ; Lamp-

leigh v. Brathwait (1614), Hob . 239, 1 Sm. L .C ., 11th Ed., 141 .
It is clear that there was a meeting between the parties at which
the defendant explained how unfortunately the transaction had
turned out, and the plaintiff agreed to accept $5,000 in ful l
settlement .

Taylor, in reply : As to the settlement, it must be shewn tha t
there was an express arrangement understood and agreed to b y
both parties : Cumber v. Wane (1718), 1 Str. 426. In law, the
alleged settlement is not a settlement.

Cur. adv . volt.

22nd July, 1913 .
51ACDONALD ,

MACDONALD, C .J.A . : I would dismiss the appeal on the C.J .A .
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MURPHY, J. ground that the parties settled the matter now in dispute whe n
1913

	

the notes were given. That that was a full settlement is, to
march 31 . my mind, amply borne out by the evidence .

COURT of IRVING, J .A . : At the trial, the plaintiff's case was that he
APPFAT,

claimed by virtue of an exact promise made to him by th e
July 22 . defendant in September or October, 1909 . The learned trial

GRANT
judge finds against him on that point, and I have no doubt but

V.

	

that finding is absolutely correct . In my opinion the plaintiff ,
VON ALVEN -

sLEBEN in October, 1909, could not have maintained an action for a
commission, as the service was purely a friendly one, and ther e
was no intention to enter into a contract. At that time I think
the plaintiff's idea was to make himself useful to the defendant ,
and to rely upon his generosity rather than upon any contract .

The learned trial judge finds that there was an interview
between the plaintiff and the defendant just before the letter o f
the 18th of April, 1910, was written . He does not say whethe r
at Kerrisdale or in Vancouver. The amounts mentioned in that
letter are without doubt the amounts mentioned in that inter -
view, and the letter professes to repeat what the defendant ha d
said in that interview he would do for the plaintiff.

Having regard to the surrounding circumstances, I have
reached the conclusion that there was no good consideration fo r
the promises in the said letter, but it is said that by reason o f

IRVING, J . A . the defendant's request to the plaintiff to get a price for thi s
property, and also by reason of the plaintiff acting as trustee
for the defendant, there is a contract with the defendant, and
that the plaintiff is entitled to a reward of some kind .

At one time it was supposed that a previous moral obligatio n
arising from a past benefit constituted a good consideration fo r
a promise. Eastwood v. Kenyon (1840), 11 A. & E. 438,
decided that it did not constitute a good consideration in a case
where the past benefit was not conferred at the request of th e
defendant . Whether a past benefit conferred at the request o f
the defendant is a good consideration has not yet been finall y
settled : see In re Casey's Patents (1892), 1 Ch . 104 at p. 115 .
Pollock on Contracts, 8th Ed., 189, says :

"On our modern principles it should not be, and it is admitted that i t
generally is not."
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Anson on Contracts, 12th Ed., at pp. 113-116, discusses the ques-
tion and states the rule to be this : the subsequent promise i s
only binding when (a) the request, (b) the consideration, an d
(c) the promise form substantially one transaction ; so that the
request by the defendant is virtually the offer of a promise (o f
a payment), the precise extent of which is hereafter to b e
ascertained .

Applying this test, I do not think the plaintiff can rely on th e
letter of the 18th of April as a promise . The promises in th e
letter of the 18th of April, 1910, in my opinion, must be read a s
subject to the condition that the coal should prove of the valu e
expected in the spring of 1910. A promise of $25,000 on a
$65,000 purchase, regardless of results, seems to me to be so out
of proportion that we should, unless the words of the letter pre -
vent us so construing it, read the condition with respect to th e
giving of the coal shares, as also applicable to the money payabl e
in respect of the surface rights . The letter, in my opinion, i s
capable of being so construed . The use of the words "I will
further protect you for a sum not less than $25,000 which I pay
to you as the sale of the surface rights progresses" clearly indi-
cated that the reward or gratuity was to be dependent upon the
discovery of the coal, and the consequent establishment of a
town on the surface.

As to the settlement on the 13th of February, 1911, the
defendant intended that the notes should be accepted in full
settlement for his services and in lieu of the promises contained
in the letter of April, 1910. The plaintiff "pouted," as he says ,
but did not inform von Alvensleben that he would accept th e
notes on those terms. The only complaint he then made was tha t
the notes did not bear interest . Had it not been for the letter of
the 27th of March, I should have come to the conclusion that the
plaintiff had accepted the notes in satisfaction of the promise s
in the letter. It seems to me that the inference is that the
plaintiff would have accepted the notes in full settlement if h e
had been advised the letter of the 18th of April, 1910, was not
enforceable. In my opinion, the conclusion reached by the
learned trial judge is right in every respect. I do not think the
plaintiff is entitled to a quantum meruit, because it was never

MURPHY. J.

191 3

March 31 .

COURT OF
APPEAL

July 22 .

GRAN T
V.

VON ALVEN -
SLEBEN

IRVING, J.A .
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intended that there should be a contract, but if the plaintiff i s
entitled to a quantum meruit the sum of $5,000 would be a
liberal recognition for his services .

If the promise in the letter of the 18th of April is to be
regarded as supported by a good consideration, then I would
take the view that the learned trial judge took, namely, that the
express contract to protect the plaintiff to the amount stated wa s
discharged by the non-existence of the particular state of thing s
which was the basis on which the contract was entered into, on
the principle of Taylor v . Caldwell (1863), 3 B . & S. 826, 3 2
L.J., Q.B. 164 ; see Krell v. Henry (1903), 2 K.B. 740, one of
the many cases arising out of the postponement of Kin g
Edward's coronation ; see also Chandler v . Webster (1904), 1
K.B. 493 ; and Elliott v. Crutchley, ib . 565, affirmed by the
House of Lords (1906), A .C . 7 ; McKenna v. McNamee (1887) ,
15 S.C.R. 311 ; and Manley v. O'Brien : In re Mackintosh

(1901), 8 B .C. 280 at p . 284, (1903), 34 S .C.R. 169. The
difference between the learned trial judge and myself is this :
he recognizes the promise as made on good . consideration an d
would hold it discharged, and that the parties are relegated bac k
to a quantum meruit basis . I think there was no animus
contrahendi, and therefore no contract to remunerate, the
plaintiff, in the beginning, being willing to accept what vo n
Alvensleben was willing to give him, and not intending to mak e
any charge for the friendly service he was rendering . There-
fore, the plaintiff would not be entitled to a quantum meruit .

I would dismiss the appeal .

MARTIN, J.A. : It is unavoidable that we should, in my vie w
of the matter, pass upon the defence set up of a settlement, and
the ascertainment of that fact is, in effect, left open to us

MURPHY, J .

191 3

March 31 .

COURT OF
APPEAL

July 22.

GRANT
V.

VON A LVEN-
SLEBEN

IRVING, J .A .

MARTIN ' J .A . untrammelled by any positive finding of the learned trial judge
based upon the credibility or demeanour of the witnesses . I can
only reach the conclusion that there was a settlement, and th e
direct evidence is supported by the fact that in the unusual cir-
cumstances there is a strong probability that such an arrange-
ment was come to .

The appeal should be dismissed .
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GALLIHER, J .A. : I would dismiss this appeal on the short MURPHY, J .

ground that the remuneration to be paid Grant under the letter

	

191 3

of the 18th of April, 1910, was conditional on the coal lands March 31 .
being sold so as to realize a net profit of 22,000 shares over and .
above all cost, including expenses, which are estimated at C APPEAL

approximately $30,000 . This condition failed through the
lands proving practically valueless as coal lands, and if plaintiff July 22 .

is entitled as for services rendered, the amount paid by von GRAN T

Alvensleben is ample .

	

V.

Appeal dismissed.

Solicitors for appellant : Taylor, Harvey, Grant, Stockton &

Smith .

Solicitors for respondent : Abbott & Hart-McHarg.

THE UPLANDS, LIMITED v . GOODACRE & SONS . GREGORY, J .

Interpleader—Plant and material of contractor—Right of owner to ente r
upon and complete contract—Use and ownership of contractor's plan t
and material—Sheriff seizing under execution for creditor of contractor .

By virtue of an execution issued in an action for debt, the sheriff seized
certain plant and goods of the debtor, a contractor . The plant and
goods were claimed by a company with which the defendant had a
contract, there being a clause in the contract giving the claimant s
power to enter upon the works, oust the contractor, and complete th e
works, using the plant and material found there for the purpose o f
such completion. This could be done by the company themselves, o r
they could employ another contractor . They chose the latter course .
The contract did not provide that the property in the plant an d
materials should vest in the company for the purpose of completing th e
work in the event of the company having to exercise its right of entry .

Held, on appeal, affirming the judgment of GREGORY, J . (IRVING, J .A. dis-
senting), that the claimants alone had the right to use the plant an d
materials in the event of entry, and that they could not delegate such

VON ALVEN -
SLEBE N
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GREGORY, J . user to another contractor . Therefore, an interpleader issue to try
the sheriff's right to seize was properly found in favour of the execu-
tion creditor .

APPEAL by plaintiff Company from the judgment of
GnEGoRY, J. on an interpleader tried by him at Victoria on the
10th of January, 1913 . The proceedings arose out of the failur e
of the contracting company to fulfill a certain contract with the
plaintiff Company, whereupon the defendants secured judgmen t
against the contractors for a debt, and seized the plant, materia l
unused by the contractors on the works, and certain other chat -
tels . Plaintiff Company resisted, and the sheriff interpleaded.
In the contract was a clause providing that in certain contin -
gencies, such as insolvency, default, abandonment of the con-
tract by the contractor, or certain other events happening, "then
the Company, without in anywise prejudicing any other of th e
rights or remedies of the Company under the contract, may enter

Statement upon the said works and expel the contractor therefrom, and ma y
itself use the materials and plant upon the premises for the com-
pletion of the works, and employ any other contractor to com -
plete, or may itself complete the works, and upon such entry th e
contract shall be determined save as to the rights and power s
conferred upon the Company and manager thereby . "

Bodwell, K .C., and H. W. R. Moore, for plaintiff.
Maclean, K.C., and Higgins, for defendant .

13th January, 1913 .

GREGORY, J. : This is an interpleader issue brought abou t
through the seizure by the sheriff of certain goods of the Ander-
son Construction Company, which was building roads, etc ., fo r
the plaintiff . By agreement between the parties the good s
claimed by both plaintiff and claimant were sold by the sheriff .
There has been some discussion as to the sufficiency of the issu e

GREGORY, J . as drawn up, but I understand it has been agreed by all partie s
that I shall determine the real issue, namely : Who is entitled in
the circumstances to the proceeds of the sale by the sheriff ?

In the plaintiff's contract with the Anderson Company it is
provided that upon abandonment of the contract by the Com-
pany, etc. (which contingency has happened), then the Company

191 3

Jan . 13 .

COURT OF
APPEAL

July 22 .

THE
UPLANDS,
LIMITED

V .
GOODACRE
& SONS
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. may enter upon the said works and expel the contractor GREGORY, J.

therefrom and may itself use the material and plant upon the

	

191 3

premises for the completion of the works, and employ any other
Jan . 13 .

contractor to complete, or may itself complete the works," etc.

"

COURT O F
This is the only clause in the contract in which the word APPEA L

"materials" is used, and it seems clear to me that materials
July 22 .

must mean materials which could be used in the actual work of
the Anderson Company, and can in no way apply to kitchen THE

UPLANDS ,

plant and supplies which the company, for its own convenience, LIMITED

had in connection with its business of carrying on a boarding GOODACRE

house for its own men. However, it seems unnecessary, in the & SON S

view I take, to make any special finding on this point.
The Uplands Company could have no better right to any

materials than the language of the contract gives it, and i t
seems to me that the contract itself limits the right of The
Uplands Company to use of materials and plant by itself, fo r
the contract says "may itself use the materials and plant ." The
words following appear to me to give it a right to have the wor k
completed by another company or contractor, but did not in an y
way give it the right to pass to such company or contractor th e
right to use the materials and plant of the Company. If this is
so, what right can the plaintiff now have to the proceeds of the
sale ? The plaintiff at best had an option to use or not to us e
the material, etc. He exercised that option when he let a new
contract, which he did as soon as he possibly could after the GREGORY, J.

abandonment of the contract by the Anderson Company, and th e
sheriff actually sold the goods to the new contractor after he ha d
made his contract with the plaintiff Company. It is evident,
therefore, that the plaintiff does not itself seek or intend of itsel f
to use the materials, and if the materials were back in plac e
to-day, it would, I think, in the circumstances, have no right t o
retain them, as it has already let a contract for the same work t o
another company. The plaintiff's contention really amounts
to this : that it has the right to let the contract to a new contrac-
tor, then itself sell the plant and materials and bring the proceed s
into its account with the Anderson Company . I cannot see tha t
the language of the contract gives them any such privilege . It
falls far short of the clause usually inserted in such contracts .
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GREGORY, J .

191 3

Jan . 13 .
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APPEAL

July 22 .

TH E
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V.
GOODACRE

& SON S

GREGORY . J .

Argument

In Hawthorn v . Newcastle, &c ., Railway Co . (1840), referred
to in the note at p. 734 of 3 Q .B., it is clear that the compan y
itself undertook to use the materials, and the language of th e
contract in that case was very similar to the one now under con-
sideration . While in that case the defendant succeeded entirel y
on its claim, it is only by reason of the particular form of th e
pleadings that it succeeded as to some of the plant, etc ., in dis-
pute. The ease of Baker v. Gray (1856), 17 C.B. 461, referred
to by Mr. Maclean, seems to me to be very much more in point .
Mr. Bodwell' s criticism of that case is that it is merely an inter-
pretation of the statute 12 and 13 Viet ., chapter 106, section
144, but that statute does no more for an assignee in bankruptc y
in passing on a bankrupt's right to any property belonging to hi m
than a judgment creditor receives when he obtains judgment. It
is true the title does not actually pass, but a judgment credito r
can in such case seize every interest in the property the judgment
debtor had at the time . In this case it appears that the sheriff
seized more than he was entitled to . On the other hand, the
plaintiff Company apparently claimed more than it was entitle d
to ; one seizing and the other claiming the entire property ; but
in view of what I have already stated, it is unnecessary to con-
sider the effect of these respective claims.

Judgment will therefore be for the execution creditor, and as
to the question of costs, I will hear the parties, unless they can
agree that in the circumstances they should follow the event .

The appeal was argued at Vancouver on the 8th and 9th o f
April, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A .

Bodwell, K .C., and H. W. R. Moore, for appellant : We say
that the sheriff had no right to seize the goods . While we do
not claim the ownership, yet under the contract we had the right ,
on default of the contractors, to the possessionand user of the
goods, consisting of plant and material, and when we had worke d
the material into the undertaking we would be the owners. We
were rightfully in possession. There was no right to possession
in the debtor . They cited and referred to Garstin v . Asplin

(1815), 1 Madd . 150 ; Reddell v . Stowey (1841), 2 M. & Rob .
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358 ; Balls v. Thick (1845), 9 Jur . 304 ; Rogers v . Kennay °BEG'J". J .

(1846), 9 Q .B. 592 ; Legg v. Evans (1840), 6 M . & W . 36 .

	

As 191 3

to the right to use the goods being in The Uplands, Limited, see
Levasseur v . Mason & Barry (1891), 2 Q .B. 73 ; Young v . Lam-

Jan . 13 .

Marriott (1864), 4 Giff. 436 (66 Eng. R.R. 778) ; Wickham July 22 .

v . New Brunswick and Canada Railway Co . (1865), L.R. 1 P.C .

	

ZnE

64. Baker v. Gray \( 1856), 25 L.J . ) C.P. 161, is distinguish- LIMITEDuish- LIMIT D
)7

	

ED

able here. The seizure by the sheriff does not change the right

	

v .
GOODACRE

to the property : Giles v. Grover (1832), 9 Bing. 128 ; Haw- & sow s
thorn v . Newcastle, &c ., Railway Co. (1840), 3 Q .B. 734 ; Ross

v. Simpson (1876), 23 Gr . 552 .

Maclean, K .C., Higgins, and Bass, for respondents : The
Uplands, Limited, took possession of a great deal of materia l
they were clearly not entitled to ; for instance, the boarding
houses, offices and equipment were not part of the plant, which
manifestly were not necessary for the completion of the work .
The issue in question submitted to all the solicitors was th e
right to the property in those goods, and not to the possession of
them. The Uplands, Limited, after the failure, simply locke d
up the goods and only used a few tools and materials in certai n
necessary or urgent work, while they were endeavouring to get
the bonding company to complete the work, which they failed in ,
and then endeavoured to re-let the work to other contractors . Argument

Notwithstanding Uplands taking possession, the sheriff could
seize and sell, subject to the interest of the Uplands Company :
Revised Statutes of British Columbia, 1911, chapter 79, section
17, Execution Act ; Ont. Digest (1903), Vol . 2, p . 2,627. See
also Baker v. Gray (1856), 25 L.J., C.P. 161. Here The
Uplands, Limited, never took the goods into possession for com-
pletion of the work .

Higgins, on the same side : As to the sheriff's right to seize :
Uplands had no interest at the time of seizure ; the goods were
owned by and in the possession of Anderson . The owner -
ship remained in Anderson . Anderson himself instructed
his timekeeper to point out the goods to the deputy sheriff .
Uplands did not exercise their right under the contract to

-

bert (1870), L .R. 3 P.C. 142. There could not be any sale : co
PEAOL

Snetzinger v. Leitch (1900), 32 Ont. 440 at p. 445 ; Beeston v .
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GREGORY, J . expel him and take over the work themselves . The work that
Uplands did was only of a temporary, urgent character, and i n
no sense a user within the terms of the contract . Uplands never
made any demand to use, but set up a claim to property in th e
goods. After the issue was obtained we consented to the sale of
the goods, then they set up a claim to possession of and propert y
in the goods. We objected . Not having asserted any right, and
having consented to the sale, they waived that right .

Bodwell, in reply : Inglis v . Robertson (1898), A.C . 616.

There was an abandonment by Anderson, and Uplands had take n
first step towards assuming possession : Scott v . Scholey (1807) ,

8 East, 467.

Cur. adv . volt.

22nd July, 1913 .
MACDONALD, MACDONALD, C.J.A. concurred in the conclusions arrived a t

C.J .A .
by GALLIHER, J.A.

IRVING, J .A. : We are not concerned with section 17 of the
Execution Act, as the section is limited by the fasciculus to
mortgages . For the history of the section, see Ross v. Simpson

(1876), 23 Gr. 552 at p. 554. As to the effect of limiting the
words in a section or group of sections by using one heading, th e
House of Lords, in Hammersmith v . Brand (1868), L.R.4 H.I. .
171, declining to follow the opinion of Lord Cairns, L .C., held
that the headings of different portions of a statute are to b e
referred to . In our own Courts the title of an Act has been
regarded as furnishing a key to the meaning of an Act : see

IRVING, J .A . O'Connor v. The Nova Scotia Telephone Company (1893), 2 2

S.C.R. 276 at p . 293. See on this point Regina v . Washington

(1881), 46 U.C.Q.B . 221 at p . 229.

I do not agree that this litigation is useless by reason of th e
fact that the parties thereto agreed that the property should b e
sold. We are not concerned with what was done after th e
seizure, or by arrangement between the parties to prevent
unnecessary loss.

Dealing with the case itself, I think we must be governed by
the interpleader issue put before the judge who tried the case .
I have reached the conclusion that the sheriff was not justified

191 3
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in seizing the goods which on Sunday, the 20th, or Monday, the GREGORY, J .

21st, were taken possession of by the defendants. See evidence

	

191 3

of Livingstone, Ferris, Evans, and Wescombe. Evans was not Jan. 13 .

cross-examined. Lindquist was told he could use some of the
COURT OFtools. Under the terms of the contract, it seems to me that the APPEAL

plaintiff was at liberty either to use the tools themselves or
hand them over to the surety company, or such other person as	

July 22.

they might arrange with to complete the contract . In any event,

	

THE
UPLANDS ,

they certainly had a right, even if they could not turn them over LIMITED

to these other companies, as I think they could, to hold them for
GooAcxE

a reasonable length of time to enable them to determine whether & SoN s

they might or might not use them . The contract does not con -
tain a clause vesting the materials and plant in the plaintiff.
Different considerations apply to plant than those which apply
to materials . The property in the plant does not pass under a
user clause ; "use," as applied to plant, does not include the
right to retain . It is a licence to employ, but not consume. On
the other hand, the property in the "material" which th e
plaintiff was authorized to use in the completion of the work ,
passes to the plaintiff when it is actually built into the work .

IRVING, J.A.
The defendant's writ of execution could not confer upon him

any greater power than that held by the judgment debtor . The
right of the defendant was to take the precise interest, and n o
more, which the debtor possessed in the property seized . The
sheriff could sell only the property subject to all the charges an d
encumbrances to which it was subject in the hands of the debtor .
I think the licence to take possession would cover the material
in the boarding house.

I would allow the appeal .

MARTIN, J .A . : It is to be regretted that the issue which was
directed to be tried by the order of the 14th of November, 1912 ,
was not prepared and delivered as therein directed by th e
plaintiff's solicitor, instead of which he prepared and delivere d
one containing a material and unauthorized change, which the MARTIN, J .A.

defendant's solicitor very properly refused to accept (as Mr .
Moore admits), despite which, though no issue was settled, th e
matter was brought on for trial, though there could be nothing
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GREGORY, J . to try till the issue had been returned as directed by said order .
1913 With every respect, I cannot understand why the learned judg e

Jan. 13 . below allowed the proceedings (I do not call them a "trial," a s
there was nothing before him to try) to blunder on at all in

July 22 . methods unknown to any system of legal procedure, are coun-
UPLANDS, tenanced or permitted, and the laboured controversy as to what ,
LIMITED if any, issue really was ultimately agreed upon to be tried wa s

GOODACRE continued before us, causing much difficulty . I confess, after
& SONS

reading and re-reading the record several times, I am still at a
loss to know exactly what issue or issues was or were in th e
minds of all concerned, though the case was one which particu-
larly required precision of statement to bring it within certai n
decisions, and I doubt very much if they were ad idem, but in
such unsatisfactory, and I hope, not-to-be-repeated circumstances ,
I can only take the learned judge's version of what he thought h e
was expected to do, and in such case I think the matter must b e
determined by clause 5 of the contract, the peculiar language o f
which, in my opinion, puts the plaintiff out of Court . I think

MARTIN, J.A.the learned judge has, on the whole, taken the right view of th e
case as it was agreed to be presented to him (and in such
unusual circumstances I should naturally be loath to reverse hi s
conclusions), and I agree that the use of the materials and plan t
was limited to the plaintiff personally and not to be extended t o
"any other contractor" it might employ . Furthermore, and i n
any event, as regards the kitchen utensils and supplies, they d o
not come within the expression "materials and plant" as contem-
plated by said section 5, and were therefore liable to seizure .

The appeal, I think, should be dismissed, with costs .

GALLUIER, J.A. : This is an interpleader issue . By an
order of GREGORY, J., dated the 14th of November, 1912, it was
ordered that the parties proceed to the trial of an issue, and tha t
the question to be tried shall be whether at the time of the
seizure by the sheriff the goods seized were the property of the
claimant as against the execution creditor .

The issue, as framed on the 10th of December, 1912, depart s

COURT O F
APPEAL such extraordinary circumstances, and that confusion promptl y

—

	

and inevitably arose, which always does arise when slovenl y

GALLIIIER,
J .A .
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from the above order in that a further question, viz . : the right GREGORY, J .

to possession is made a part of the issue, and when the matter 191 3

carne tip for trial before GREGORY, J . . considerable discussion
arose over this.

Jan . 13 .

COURT OF
The learned trial judge decided to try, as he termed it, the APPEA L

real issue : Had the sheriff any right to go in? This would
July 22 .

ment, but be that as it may, the point was taken below, and
UPLANDS ,

strenuously argued before us, that the sheriff had no right to LIMITE D
v .seize the goods in question .

	

GOODACRE

First, let us examine any right to possession the claimants & Sox s

had : Whatever right they had was acquired by virtue of the
concluding paragraph of section 5 of the contract between them-
selves and the contractors, the Anderson Construction Company.
This clause is (in part) as follows :

"Then the company, without in anywise prejudicing any other of th e

rights or remedies of the company under the contract, may enter upon the

said works and expel the contractor therefrom, and may itself use the

materials and plant upon the premises for the completion of the works, an d

employ any other contractor to complete, or may itself complete the works ,

and upon such entry the contract shall be determined save as to the right s

and powers conferred upon the company and manager thereby . "

My interpretation of this clause is that the claimants alone
may use the material and plant upon the premises for the com -
pletion of the works by them, and gives them no such right where GALLLHER ,

another contractor is employed to do the work . It is urged that

	

J .A .

the seizure by the sheriff was made at a time so closely following
on the throwing up of the contract by Anderson (some three day s
later), that they had no opportunity of making up their mind s
whether they would complete the contract themselves, in which
case they would be entitled under the terms of their contract to
use these tools and materials. If the evidence pointed to th e
fact that they were considering doing so, the contention migh t
have some weight, but the evidence is all the other way. As soon
as the Andersons threw up the work, Uplands called upon th e
bondsmen to complete, and when notified that they repudiate d
liability, at once called for tenders. While they may have been
technically in possession of the goods at the time of the seizure ,
nothing has arisen that would entitle them to maintain possessio n

seem rather at variance with his words in his reasons for judg -
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GREGORY, J.

191 3

Jan . 13 .

COURT OF

APPEAL

July 22.

THE
UPLANDS,
LIMITED

V.

GOODACR E

& SON S

GALLIHER .
J .A.

under their agreement, in fact, their whole course of conduct i s
opposed to that view. Taking this view, the cases cited by Mr .
Bodwell are not of any assistance, and it becomes unnecessar y
for us to decide what effect section 17 of the Execution Act ,
Revised Statutes of British Columbia, 1911, chapter 79, migh t
have upon the decisions in those cases.

There is one further point as to $1,200 worth of pipes seize d
by the sheriff, and which the claimants contend was paid for b y
them, and was never delivered to the Anderson Constructio n
Company . The evidence of D . M. Rogers, president of The
Uplands, Limited (the claimants), clearly shews that the pipe
seized by the sheriff was ordered by the Anderson Construction
Company from Balfour, Guthrie & Co., and had been delivered
upon the premises before Anderson quit work . It is true this pipe
was paid for afterwards by the claimants, but the consideratio n
for the guaranteeing of payment by the claimants was a furthe r
delivery of pipe by Balfour, Guthrie & Co ., ordered by th e
claimants and delivered after seizure . I think this pipe wa s
the Anderson Company's property at the time of the seizure .

The appeal should be dismissed, with costs .

Appeal dismissed, Irving, J .A. dissenting.

Solicitor for appellant : H. W. R. Moore .

Solicitor for respondents : F. Higgins .
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MOMSEN ET AL. v. THE AURORA. MARTIN,
LO . J .A .

Admiralty law—Equipping steamer with engine—Action for—Jurisdiction
The Admiralty Court Act, 1861 (24 Viet., Cap. 10, Sec. J) .

tinder section 4 of The Admiralty Court Act, 1861, when a creditor finds a
ship, or the proceeds thereof are under arrest of the Court in pursuance MOMSE N

ti'of its valid process, he may bring his action, and the Court acquires ~

	

Y

	

g

	

~

	

THE AUROR A
immediate jurisdiction over any claim for building, equipping or
repairing the ship .

The burden is not cast upon the litigant to show that the original action
under which the ship was arrested must eventually succeed .

A CTION for the cost of equipping the Aurora with on e
engine, tried by MARTIN, Lo. J.A. at Vancouver on the 22nd of Statement
May, and at Victoria on the 28th of June and the 4th of July ,
1913 .

E. A . Lucas, for plaintiffs .
Price, for defendant .

19th August, 1913 .

MARTIN, Lo. J.A. : This is an action for the equipping of
the Aurora with a 20 horsepower "Frisco" standard engine, for
the price of $1,625 . At the end of the trial judgment was given
in favour of the plaintiffs on the facts, reserving for furthe r
consideration the point of law raised as to the jurisdiction of
this Court to entertain the action ; which point is based on
section 4 of The Admiralty Court Act, 1861 (24 Viet ., e . 10), Judgmen t

as follows :
"4 . The High Court of Admiralty shall have jurisdiction over any clai m

for the building, equipping, or repairing of any ship, if at the time of th e
institution of the cause the ship or the proceeds thereof are under arrest

of the Court . "

It is admitted that at the time this cause was instituted, th e
Aurora was under arrest of this Court in an action by one
Oliver for seaman's wages, yet because Oliver's claim was for
less than £50, it is submitted that his action should never hav e
been brought, and therefore the ship cannot be deemed to have
been legally under arrest at the time this present action wa s

23

191 3

Aug. 19 .
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MARTIN, begun, since section 165 of the Merchant Shipping Act of 189 4
Lo. J .A. provides that :

1913

	

" A proceeding for the recovery of wages not exceeding fifty pounds shal l
not be instituted by or on behalf of any seaman or apprentice to the se aAug. 19

. service in any superior Court of Record in Her Majesty's dominions, no r

MOMSEN as an Admiralty proceeding in any Court having Admiralty jurisdiction in
v

	

those dominions, except
THE AURORA " (i) Where the owner of the ship is adjudged bankrupt ; or

"(ii) Where the ship is under arrest or is sold by the authority of an y
such Court as aforesaid ; or

"(iii) Where a Court of summary jurisdiction acting under the
authority of this Act, refers the claim to any such Court ; or

"(iv) Where neither the owner nor the master of the ship is or reside s
within twenty miles of the place where the seaman or apprentice is dis-
charged or put ashore . "

In answer to this contention it is first submitted (apart from
other objections as to waiver, and the application of the said
Merchant Shipping Act), that once the fact of the arrest by thi s
Court is established, that of itself confers jurisdiction ; and
furthermore, as Oliver's action is coming on for trial, it is ope n
to him to prove any one of the four exceptions to section 165,
which would entitle him to maintain his action even though hi s
claim is under £50. In my opinion, after a careful considera -
tion of the matter, this submission should prevail . I think the
clear intention of the statute, section 4, is that as soon as a
creditor finds a "ship or the proceeds thereof are under arres t
of the Court" in pursuance of its valid process issued to th e

Judgment marshal in that behalf, then he may without further ado brin g
his action for, and the Court acquires immediate and irrevocabl e
jurisdiction over any claim for building, equipping or repairin g
the ship . The burden is not cast upon the litigant to skew t o
this Court now that the original action under which the shi p
was arrested must eventually succeed. It would, indeed, be a n
anomalous position to place this Court in to require it now t o
attempt to decide in this action the prophetic question of fac t
as to whether or no Oliver will be able, when his action comes
to be tried, to adduce evidence that will bring him, say, withi n
the 4th exception of section 165, and therefore be entitled to
maintain his action, as another seaman was able to do before me
in the ease of Cable v. Ship "Socotra" (1907), 13 B.C. 309. In
short, it is the present fact of the arrest, and not the future
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result of the action, that determines the question of jurisdiction .
It follows, therefore, that the question of law is also decide d

in favour of the plaintiffs, and judgment will be entered for th e
full amount of their claim, with costs.

Judgment for plaintiffs .

MARTIN ,

LO. J.A.

191 3

Aug. 19.

MOMSE N

V .
THE AUROR A

MOMSEN ET AL. v. THE AURORA (No. 2) . MARTINS
LO . J .A .

Admiralty

	

law—Re-arrest

	

of

	

ship

	

after

	

judgment—Bail—Costs—The
191 3

Admiralty Court Act, 1861

	

(24 Viet ., Cap. 10), Secs . 15 and 22
Rule 39 . Sept . 26 .

A warrant will be issued for the re-arrest of a ship, released on bail, to MOMSE Nv.
v.

answer the amount of the claim and costs for which judgment has been THE AUROR A
recovered and remains unsatisfied.

APPLICATION for an order, under rule 39, for a warran t
to issue for the re-arrest of the defendant ship, which had bee n
arrested and released under a bail bond, and later judgment was
recovered against her, with costs, but had not been paid, though
execution had issued against the owner and sureties and been
returned nulla bona . Heard by MARTIN, Lo. J .A. at chambers,
in Victoria, on the 26th of September, 1913 .

E. A. Lucas, for the motion (no one contra) : On the facts
proved, the plaintiffs are entitled to the order : see sections 1 5
and 22, The Admiralty Court Act, 1861 ; Williams and Bruce' s
Admiralty Practice, 480, 571-2 ; the ship is still within th e
jurisdiction available to all process of the Court .

Per curiam : There does not seem to be any valid reason wh y
the order should not be granted . In The Freedom (1871) ,
L.R. 3 A. & E. 495, the ship was re-arrested to answer the costs ,
though the damages had been paid to the full extent of the bail

Statement

Argumen t

Judgment
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MARTIN, bond . Here nothing has been paid on either head, so I see n o
La. J.A .

obstacle in the way . She can at least be arrested for costs, and
1913 there is nothing in The Freedom case to shew that she should not

Sept. 26 . be arrested to answer the judgment in the present circumstances ;

MOMBEN the reasoning, indeed, in that decision is all in favour of such a

A
v
uaouA

course, though because no one has appeared to present an argu -
ment in support of a contrary view, I shall be prepared to liste n
to one should occasion arise .

Order accordingly .

SPARROW v . CORBETT .

Banks and banking—Promissory note—Presentation—Promise to pay afte r
falling due—Prima facie evidence of presentation .

A promise to pay a promissory note after it has fallen due is prima-faci e
evidence of presentment .

Deering v . Hayden (1886), 3 Man . L .R . 219, followed .

ACTION to enforce payment of a promissory note, tried by
Munp iIY, J. at Vancouver on the 8th of September, 1913 .

A. H. MacNeill, K.C., and Bird, for plaintiff .
Woodworth, and Creagh, for defendant .

Mua.p iiy, J . : It is objected in this action that the plaintiff
cannot succeed because no proof of presentation of the note wa s
given . The case of Deering v. Hayden (1886), 3 Man . L.R .
219, and authorities there cited, shew that when a promise to
pay has been made after the note has fallen due, that is prima-

facie evidence of presentment. In this action, proof was given
of such promise to pay, and, unless my memory fails me, proo f
was also given that some payments were made . At any rate,

MURPHY, J .

191 3

Sept . 8 .

SPARROW

V.
CORBETT

Statemen t

Judgment
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it was proven that the defendant, after the due date, had mad e
repeated promises to settle, and had requested time . That being
so, I hold that the plaintiff is entitled to recover .

With regard to the set-off, the evidence was very unsatisfac-
tory, and I am forced to state that I have to view with clos e
scrutiny what was said by the defendant. When a roan, in the
face of the correspondence that was filed in this action, come s
forward and states that the note here sued upon was an accom-
modation note, I think his evidence is of a character tha t
requires consideration .

Apparently the plaintiff believes that the defendant has som e
sort of claim. With regard to his claim for wages, he admitte d
himself that it was an afterthought, and he could not even giv e
me the date when he finally determined to make such charges .
I entirely disallow these. With regard to the expenses, the evi-
dence was so fragmentary that when it is remembered the onu s
is upon the defendant to prove this set-off, I am rather in a
quandary what to do. I must state with regard to the claim of
$45 for sending his son to Winnipeg, I disallow it, not giving .
credence to his evidence on that point . It seems, however, from
the correspondence, that he did do some work, or at any rat e
make some attempts during the months that he charges for, t o
sell some of the books. Whilst I must admit that the matter
is something of a guess, I believe that substantial justice will
be done (especially in view of the attitude taken by the
plaintiff), by allowing a set-off of $100 . I give judgment for
the amount of the note and costs, $100 .

The defendant will have any costs occasioned by establishing
the amount of the set-off as allowed, the same to be set off agains t
the costs of the action .

Judgment accordingly .

MURPHY, J.

191 3

Sept . 8 .

SPARROW
i2. .

CORBET T

Judgment
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MURPHY, J.

	

BOGARDUS v . HILL .

	

1913

	

Costs of survey—Principle on which it should be taxed—Survey of railwa y

	

Oct. 1 .

	

belt—Fiat .

The principle to be acted upon in dealing with allowances to witnesses fo r

the expense of surveying is that all work should be allowed for which

a reasonable man preparing for trial would feel bound to undertake i n

order to prove his case .

APPEAL from the registrar on the taxation of a bill of costs ,
heard by MURPHY, J . at Vancouver on the 1st of October, 1913 .

S. S. Taylor, K.C., for plaintiff.
Davis, K.C., for defendant.

MURPHY, J . : This is an appeal from the registrar on the
taxation of a bill of costs .

As to the first contention, that the general costs of the survey
should be appropriated proportionately in acordance with th e
number of the limits found within and without the railway belt ,
the answer is that the defendant, by his pleadings, contended
that only 14 of the limits were in the railway belt, and the judg-
ment has found that he was right . He has, therefore, suc-
ceeded on the whole of this issue, and I am of the opinion the
general costs of the survey was necessary to such success . I

Judgment therefore confirm the registrar 's action.
As to the second contention, that the expense of surveyin g

from the railway to the limits was unnecessary, inasmuch as
the northern boundary of the railway belt had been fixed b y
agreement between the Provincial and the Dominion Govern-
ments, and located by iron posts, I think the principle to b e
acted upon in dealing with allowances to witnesses for equippin g
themselves is that all work should be allowed for which a
reasonable man, preparing for trial, would feel bound to under-
take in order to prove his case. If this be correct, then I thin k
the argument that took place before me as to whether the iron

BOGARDU S

V .
HILL

Statement
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posts could be taken, without further proof, as fixing absolutely
the northern boundary of the railway belt is sufficient to shew
that the running of a direct line from the railway itself was a
reasonable precaution, particularly in view of the stand take n
by myself at the time of the adjournment at Nelson . The
defendant was then given clearly to understand that he must
shew by strict survey, the truth of his allegations. I think,
therefore, the registrar was right also on this phase of the
question .

As to the contention that no fiat was obtained, in my opinion
that can only apply to the cost of the maps, and as the allocatur
has not yet been signed, I think it is still open to the Court t o
grant such fiat, and if it be necessary, in view of all the circum-
stances of this case, I do hereby so grant it.

With regard to the quantum of the bill, I think it is a general
principle that this is not usually interfered with on appeal, and
in the particular case with which I am dealing the registrar
was certainly in a better position to determine the amount than
I can be, and I therefore do not interfere with his decision .

The appeal is dismissed, with costs .

Appeal dismissed.

MURPHY, J.

191 3

Oct. 1 .

BOGARDUS
V .

HIL L

Judgment
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APPEA L

191 3

July 22.

STINSON v. HOAR.

Vendor and purchaser—Contract for sale of land—Renunciation of contrac t
by bringing action—Resale of land to third party before second pay-
ment due-Return of deposit on account of purchase price .

STIN80N
The plaintiff agreed to purchase a piece of land from the defendant an dv.

HOAR

	

paid $1,000 as a deposit in part payment of the purchase price, th e
second payment under the agreement being due and payable in 35 days.
Thirteen days afterwards the plaintiff notified the defendant by lette r
that he cancelled the sale on the ground that it had been brought
about by the defendant's misrepresentations, and demanded the retur n
of the $1,000 . The next day the defendant replied denying any mis-
representations on his part and stating that the plaintiff must either
complete the transaction or forfeit the deposit . Seventeen days late r
the plaintiff commenced action for the cancellation of the agreemen t
and the return of the $1,000 . Four days later the defendant sold th e
property to another party. The trial judge found that there was no
misrepresentation by defendant, but ordered the return of the $1,000 t o
the plaintiff and gave the defendant the costs of the action .

Held, on appeal, that the plaintiff having repudiated the contract by
bringing his action, the defendant was at liberty to sell the property ,
and that plaintiff was not entitled to a return of the $1,000 .

Howe v . Smith (1884), 27 Ch . D . 89, 53 L .J ., Ch. 1,055, followed.

APPEAL from the judgment of MORRISON, J. in an action
tried by him at Vancouver on the 10th of January, 1913. The

Statement facts are set out in the headnotes and reasons for judgment .
The appeal was argued at Vancouver on the 25th of April ,

1913, before IRVING, MARTIN and GALLIHER, JJ.A.

Ogilvie, for appellant (defendant) : There was an expres s
refusal and repudiation of the contract by the plaintiff's letter ,
and the defendant accepted : Hochster v. De la Tour (1853), 2
El. & Bl. 67, 22 L.J., Q.B. 455 ; Varrelmann v. Phoenix

(1894), 3 B .C. 135 ; Danube and Black Sea Railway v. Xenos
Argument

(1862), 31 L.J., C.P. 284 ; Frost v. Knight (1872), L.R. 7
Ex. 111 ; Wilkinson v. Verity (1871), L.R. 6 C.P. 206, 40
L.J ., C.P. 141 ; Mersey Steel and Iron. Co. v. Naylor, Benzan

& Co. (1884), 9 App . Cas . 434. As to the right of the vendor
to take the deposit under the contract on the default of the pur-
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chaser, see Ex parte Barren (1875), 44 L .J . ; Bk. 138 ; Peirson o TAPPEAT'L
v. Canada Permanent (1905), 11 B.C. 139 ; Sprague v. Booth —

(1909), A.C. 576, 78 L.J., P.C. 164. On the question of

	

191 3

whether the payment was a deposit or a part payment of the July 22 .

purchase price, see Kilmer v. British Columbia Orchard Lands, STI SO N
Limited [ (1912), 17 B.C. 230], (1913), A.C. 319, 82 L.J .,

	

ions
P.C. 77 . Another question is that of election in cases of this
nature. He has made his election and he is bound by it :
Ilalsbury's Laws of England, Vol . 20, p. 738 ; Clough v.

London and North Western Railway Co. (1871), L.R. 7 Ex.
26, 41 L.J ., Ex. 17 ; Howe v . Smith (1884), 53 L.J., Ch.
1,055 ; Hinton v. Sparks (1868), L.R. 3 C.P. 161, 37 L.J . ,

C.P. 81 ; Lea v. Whitaker (1872), L.R . 8 C.P. 70 ; Thomas v .

Brown (1876), 1 Q.B.D. 714, 45 L.J., Q.B. 811 ; Soper v .

Arnold (1889), 59 L .J ., Ch. 214 ; Rhymney Railway v. Bricon

and Merthyr Tydfil Junction Railway (1900), 69 L.J., Ch.
813 ; Johnstone v. Milling (1886), 16 Q.B.D. 460, 55 L.J . ,

Q.B. 162 ; Collins v. Stimson (1883), 11 Q.B.D. 142, 52 L.J ., Argumen t

Q.B. 440.
Fillmore, for respondent (plaintiff) : The appellant has by

his own act accepted our rescission and put an end to the con-
tract . We never made default : Johnstone v . Milling (1886) ,

16 Q.B.D . 460, 55 L.J ., Q.B. 162. When he has taken us at
our word and sold the property, we are entitled to a refund o f
what we paid : Howe v . Smith (1884), 53 L.J., Ch. 1,055 .
The appellant failed to shew that he had a title to the property :
Langan v. Newberry (1912), 17 B.C. 88 ; Townend v. Graham

(1899), 6 B.C . 539 .

Ogilvie, in reply : There was never any demand for title ; i t
was never referred to until he filed his statement of claim. We
say the plaintiff repudiated the contract ; he sues for mis-
representation and he fails in his action .

Cur. adv. vult .

22nd July, 1913 .

IRVING, J .A. : I would allow this appeal .
The purchaser having satisfied the defendant that he no IRVING, J .A.

longer intended to be bound, the vendor was, in my opinion ,
justified in taking him at his word and selling the property . A
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COURT OF person who enters into a contract, as the defendant did in thi s
APPEAL
— case, has a right to something more than a performance of the
1913 contract when the time fixed for the next step (or completion )

July 22 . arrives. He has a right to have the contractual relationship

STINSON maintained as well as to have the contract performed when th e
v

	

time for so doing has come. He is not to be cast adrift and
HOAR

then held to his bargain at the election of the person with who m
he contracted. That person (the plaintiff in this case) havin g
wholly renunciated his contract by letter, and having brought hi s
action, the defendant was at liberty to sell the property, and i f
he had sustained damage, to bring his action for such damage .
The plaintiff's conduct exonerated him from any further per-
formance of his promise.

Mr . Fillmore contends that in these circumstances the
plaintiff was entitled to receive the deposit back . Howe v .

Smith (1884), 27 Ch. D. 89, seems to me a direct authority
against this contention, and I would so hold . In that case
(decided by the Court of Appeal on appeal from Kay, J .), the
defendant had sold the property because the plaintiff had no t
been able to find the purchase money. The contract contained
no clause at all as to what was to be done with the £500 if th e
contract was not performed . The plaintiff asked for the return
of £500 which had been paid as a deposit and in part paymen t
of the purchase money, but that was refused . Cotton, L.J .

IRVrxo, J .A . pointed out that the mere fact that there had been a re-sal e
could make no difference, if the purchaser had made such defaul t
as precluded him from demanding the transfer of the estate .
When the vendor sold the estate he was only selling that which
the purchaser had no possible right to demand . He then quotes
Lord St. Leonards's (Sugden) book on Vendors and Purchasers
as an authority for the proposition that the re-sale of the estat e
after the purchaser's default cannot in any way affect the right o f
the vendor to retain the deposit, and then, on the authority o f
a decision by Pollock, B ., and another by James, L.J., he says :

"If on the default of the purchaser the contract goes off, that is to say ,
if he repudiates the contract, then, . . . . he can have no right to recover

the deposit . "

Bowen, L .J. at p . 98, says :
"It is quite certain the purchaser cannot insist on abandoning his eon-
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tract and yet recover the deposit, because that would be to enable him to COURT or
take advantage of his own wrong."

	

APPEAL

And Fry, L.J. reached the same conclusion . In Hall v.

	

191 3

Burnell (1911), 2 Ch. 551, 81 L.J ., Ch. 46, the same principle July 22.

was acted upon. There is no question of payment of instal -
STINSONments in this case, or relief from forfeiture, as there was n o

such claim put forward in the Court below.

	

HOA R

As to the objection that on the day of the sale the vendor was
not the registered owner, the case of Langford v. Pitt (1731) ,
2 P. Wms . 629, is a complete answer . The time for making a
title had not yet arrived . A man may enter into a contract to
sell a property of which he is not the registered owner. Mr.
Fillmore argued that a contract would be void unless the pur-
chaser could at once walk into the land registry office and fin d
that the vendor was the registered owner. Section 104 of the
Land Registry Act has not that effect .

Mr . Fillmore relied on Johnstone v. Milling (1886), 1 6
Q.B.D. 460, 55 L.J ., Q.B. 162, but in that case the County
Court judge did not find that the lessor had said that he would
not perform his part of the contract ; all he said, so the Court of
Appeal thought, was that he was afraid he could not find the
money. In that case, then, there was no repudiation by th e
lessor, nor was there any election by the lessee to accept such
repudiation. Had there been a repudiation by the plaintiff ,
then that case would be very like this. The defendant could IRVINa, J .A .

have adopted the repudiation just as a person accepts an offer ,
and then there would have been a completed contract betwee n
them .

I agree with the learned trial judge that the defendant was
not guilty of misrepresentation . There seems to be something
anomalous in holding that the plaintiff, who brought his action
of misrepresentation to set aside the contract and thereby recover
his deposit, should fail in proving the misrepresentation, and
yet in some other way recover the deposit . The trial estab-
lished that he was not justified in refusing to go on with hi s
contract, yet he now claims that he is entitled to have his money
back. To get his money back he would be compelled to shew
that he had been always ready and willing to complete it, that
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there had been a total failure of consideration . There was not
a total failure of consideration, because for several days he was

the owner of the property. He could have sold it at a profit
had the market been favourable, and the fact that he enjoye d
that privilege prevents there being a total failure of considera-
tion : see Cornwall v . Henson (1899), 2 Ch. 710, 68 L.J ., Ch.
749.

There was some discussion before us as to relief against for-
feiture, but that was not asked for by the pleadings . In my
opinion we are dealing with a question of deposit only .

MARTIN, J .A. : By an agreement evidenced by a written
receipt, defendant agreed to sell a piece of property to th e
plaintiff on the terms [sufficiently stated in the headnote] an d
13 days after, the plaintiff notified the defendant, in writing ,
that "he has cancelled and doth hereby cancel" the sale, on th e
grounds of gross misrepresentation, and "demands the imme-
diate return to him of the $1,000 paid by him in respect of the
said sale" ; to which the defendant replied by letter on the
next day that there was no misrepresentation, and that th e
plaintiff must either "complete the transaction or forfeit th e
deposit ." Seventeen days after this letter the plaintiff bega n
this action to cancel the said agreement, and for the return o f

MARTIN, J .A . the $1,000, "being deposit paid on account of purchase," where -
upon, four days after, the defendant sold the land to a thir d
party.

Taking the matter up step by step, I am of the opinion tha t
after the receipt of the first letter the defendant could have take n
the position that the plaintiff had definitely decided not t o
carry out his agreement, and therefore that it was open to th e
defendant to elect to "adopt the repudiation" (Johnstone v.

Milling (1885), 55 L.J ., Q.B. 162 at p. 168), in which case,
as Lord Chief Justice Bowen puts it :

"The rights of the parties under the contract culminate and are to be
determined at the moment of repudiation, and the contract is to be treate d
as off, except to this extent, that the promisee may bring his action upon it

as for a breach of the contract . "

But instead of so doing, the defendant elected to hold the
plaintiff to the contract, calling upon him either to complete or

COURT OF
APPEAL

191 3

July 22 .

STINSO N
V.

HOAR

IRVING, J .A .
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forfeit the deposit . The effect of this was to leave the matter COURT OF
APPEAL

still open, and the plaintiff could have receded from his position —
and completed, but he did not do so, but concluded to maintain

	

191 3

it, as evidenced by the beginning of this action (on the 14th of July 22 .

September, 1912), as aforesaid . This step, in my opinion, STINSON

again gave the defendant the same opportunity for election that
HOAR

he had before, and this time he elected to "adopt the repudia-
tion" and promptly sold the property, as above stated . Tinder
this election, the rights of the parties have to be determined a s
on and of the 14th of September, 1912, and since the plaintiff
does not, in this action, ask for specific performance, he is in
the position pointed out by Lord Justice Fry in Howe v. Smith
(1884), 53 L .J., Ch. 1,055 at p . 1,062 (a suit for specific per-
formance), as one who has deprived himself
"of his right to specific performance and of his right to maintain an

action for damages, and under these circumstances I hold that the pur-

chaser has no right to recover his deposit. "

This principle covers the case at bar exactly. Indeed, it i s
a stronger case, as time herein is stated to be "the essence o f
this agreement"—and I only add that whatever construction MARTIN, J .A .

may be placed upon the recent decision of their Lordships o f
the Privy Council in Kilmer v. British Columbia Orchard

Lands, Limited (1913), 82 L.J., P.C. 77, wherein a claim of
forfeiture was met by a counterclaim for specific performance,
it should not, according to Quinn v. Leathem (1910), A .C. 495
at p. 506, be extended to apply to such a very dissimilar case a s
this .

The appeal should, I think, be allowed, and the judgment
varied by striking out of it the direction that the defendan t
should pay the plaintiff the sum of $1,000.

G-ALLIHER, J .A . : I think there can be no doubt that thi s
appeal should be allowed. The plaintiff brings his action to set
aside an agreement for sale, to recover back $1,000 paid on
account of said agreement (which is termed a deposit) on th e
ground of misrepresentation . The learned trial judge found
no misrepresentation, but ordered the defendant to return the
$1,000, and from this portion of the order the defendant
appeals. There are a number of authorities on .,the point, but

GALLIHER ,

J.A.
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COURT OF
APPEAL

191 3

July 22 .

STINSO N
V.

HOAR

GA ILI HER ,
J .A.

for the purposes of this case Howe v . Smith (1884), 53 L.J . ,
Ch. 1,055, is sufficient. There was direct repudiation by the
plaintiff in his letter of the 28th of August, 1912, in which the
plaintiff, through his solicitor, notified the defendant that he
cancels the agreement on the ground of misrepresentation, an d
demands back the $1,000 paid. To this the defendant,
through his solicitor, wrote the plaintiff's solicitors on the follow-
ing day, denying misrepresentation, and asserting that plaintiff
will either have to complete the contract or forfeit the deposit .
The answer to this is a writ, issued on the 14th of September ,
1912, claiming in the terms of the plaintiff's letter .

After the issue of the writ the defendant re-sold, and th e
plaintiff claims that as he was not in default in payment unde r
the agreement at the time of the re-sale, and as the defendant
had sold before default, he cannot retain the deposit. I cannot
see upon what principle this can be maintained . The plaintiff
is not seeking specific performance of the contract, but is repudi-
ating it, and refusing to go on, and has failed on the ground s
upon which he sought relief.

Appeal allowed .

Solicitors for appellant : Ogilvie cf. Brown .
Solicitor for respondent : C . L. Fillmore .
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WANDERERS HOCKEY CLUB v . JOHNSON . muRPRY, J.

Contract—Foreign judgment—Absence of personal service of process in

	

191 3

foreign Court—Breach of agreement—Fraud on third party .

	

Sept . 30 .

No action will lie on a foreign judgment on the face of which it appears WANDERER S

that the defendant was not served with any process of the foreign HCLUB
Court and that he had no knowledge that proceedings had been taken

	

v.
against him .

	

JOHNSO N

An agreement, the carrying out of which is calculated to defraud or injur e
a third party, is illegal and void as between the parties to it .

ACTION upon a foreign judgment, or in the alternative fo r
breach of contract, tried by iMluRriy, J . at Vancouver on the Statement

30th of September, 1913 .

W. S. Deacon, and E. J. Deacon, for plaintiffs .
S. S. Taylor, K.C., for defendant.

MuRPnY, J. : In so far as this action is based on the foreig n
judgment, it was proved before me that the defendant was no t
served with any process of the foreign Court, nor had he any
knowledge that proceedings had been taken against him . It is
a fair inference, I think, from the evidence, that the plaintiff s
knew where the defendant could have been found and, presum-
ably, they could have obtained leave to serve him personally out
of the jurisdiction . At any rate, they could have sued him i n
British Columbia . Under these circumstances, I am of th e
opinion that the judgment should not be acted on in our Court .
It is laid down in Ilalsbury's Laws of England, Vol . 6, para-
graph 423, that such judgment will not be acted upon when
obtained without personal service, even though under the proced-
ure of the foreign Court substitutional service is permitted, thu s
making the judgment effective in such foreign jurisdiction . In
my opinion, therefore, the defendant can go behind the Montrea l
judgment. On the merits of the case, I find the facts to be
that Patrick had a contract with Johnson for his services fo r
the season 1912-13 ; that he, Patrick, communicated the fact

Judgment
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MuRPHY, J . of his having such contract to the plaintiffs ; that the plaintiffs,

1913 subsequent to obtaining this information, influenced Johnson to

Sept . 30 .
enter into a contract with them by offering him a higher salary ;
that Johnson thereupon tore up his contract with Patrick an d

WANDERERSHocK.Ey entered into the contract herein sued upon without in any wayy
CLUB arranging for any release from his contract with Patrick .

JOHNSON Under these circumstances, I think the axiom ex turpi causa

non orilur actio applies. The nearest case I have been able t o
find in the English Courts is that of Harrington v . Victoria

Graving Dock Co . (1878), 3 Q .B.D. 549, 47 L .J., Q.B. 594. In
that case, though the jury found that the contract sued upon had
not, in effect, influenced the employee in his relations to hi s
employer, yet it was held that it might have had that effect and ,

Judgment consequently, was not enforceable in a Court of law . This case
is much stronger, inasmuch as whilst the direct object of th e
contract sued upon was undoubtedly to obtain Johnson's service s
for the plaintiffs' club during the season 1912-13, yet it must
have been obvious to both parties that such contract could not b e
carried out without breaking the existing contract between Pat -
rick and Johnson .

The action is dismissed, with costs .

Action dismissed .
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BAXTER v. BRADFORD ET AL.

Vendor and purchaser—Contract for sale of land—Specific performance—
Old age of vendorInadequacy of consideration—Affirmance of contract
by demand for performance by vendor .

BAXTE R

APPEAL by defendants from a judgment of MURPHY, J . in
BRADFORD

Vancouver, on the 19th of July, 1912, in an action for specifi c
performance of a contract for sale of land . Plaintiff purchased
from one of the defendants the land in question at $60 per acr e
for the purpose of obtaining gravel therefrom for building pur-
poses, and paid a deposit on the purchase in March, 1910 .
Defendant, Rollo senior, who sold the land, refused to complete

Statement
the sale, and subsequently sold to his son, in September, 1911 ,
having in the month previous sold the gravel on the land to th e
defendant Bradford. There was some dispute as to boundary
lines, and it was also set up at the trial that the bargain was an
unconscionable one, it being (1) a sale of land for $180, whic h
was presumably worth $6,000, and (2) it was made with a
man too advanced in years to be capable of transacting busines s
affairs, but the trial judge held that the agreement was a binding
one, and gave judgment enforcing its performance .

R. M. Macdonald, for plaintiff.
W. J. Taylor, K.C., for defendants.

MURPHY, J . : Action for specific performance . The agree-
ment evidenced by the receipt of the 3rd of March, 1910, wa s
proved, but it was objected that said receipt did not comply
with the Statute of Frauds, inasmuch as no particular three
acres of land were specified thereon. I think this is met by th e

2 4

Where, in an action for specific performance, it appears that the vendor ,

after deliberation, had demanded of the purchaser that he carry out the

contract in question, he (the vendor) cannot then plead inadequacy of

consideration or unfair dealing on the part of the purchaser when the

contract was entered into.

MURPHY, J .

191 2

July 19 .

COURT OF
APPEA L

191 3

June 23 .

MURPHY, J .
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MURPHY, J . case of Plant v. Bourne (1897), 2 Ch . 281, which decided that
1912

	

parol evidence is admissible to shew what is the subject-matte r

July 19 . of the contract . There is no difficulty here in identifying the
land in question if such parol evidence is admissible . It is

°APPS LF shewn that this land is a long dyke of gravel, bounded on one
side by the sea, on the other by a lagoon at one end by a high

1913

	

rock bluff, and at the other by the line dividing defendant
June 23

.	 Rollo, senior's land from that of the Western Fuel Company .
BAXTER

	

Before the agreement was made, plaintiff and defendan t
BRADFORD Rollo, senior, went on the land, and this dividing line was

pointed out by Rollo to plaintiff . The other natural boun-
daries were clearly visible to the eye, and a rough calculation
of the acreage embraced was then made. I hold, therefore, that
this defence fails . This practically disposes of the case a s
raised on the pleadings as against Rollo, senior. The only
other defence set up was that no concluded bargain was made ,
and that though plaintiff was frequently requested to complet e
the negotiations he neglected to do so . This was clearly dis-
proved by the evidence . A concluded bargain was made on th e
day the receipt was signed . The next day plaintiff engaged a
surveyor, who surveyed the land. Within a very short time he
offered the balance of the purchase money to Rollo, senior, pur-
suant to the agreement as sworn to by him, and which evidenc e
is wholly uncontradicted . Plaintiff went on the land and car -

MuRPHY, ried on operations for a considerable time without interference .
At the trial, however, it was argued that the bargain was s o
unfair that specific performance ought not to be granted. Inas-
much as this defence is not raised on the pleadings, and no
application to amend was made, I doubt that I should conside r
it. However, as some evidence was given without objection,
tending to support it, possibly I should deal with it . The argu-
ment was that only $180 was to be paid for land admittedly
worth $6,000, and that the bargain was made with a man almos t
80 years of age. The authorities go to shew that specific per-
formance will not be refused on the ground of inadequacy o f
consideration unless the disparity in price is so great as to shock
the conscience and constitute in itself a badge of fraud . Stated
baldly, as was done in argument, the bargain here does almost,
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if not quite, go that length . Examination of the evidence, how- MURPHY, J .

ever, shews that the statement that the dyke contained 60,000

	

1912

yards of gravel worth ten cents a yard in situ was only an esti- July 19
mate. True, plaintiff so estimated it at the time of making the
bargain, but, as he states in evidence, there could be no cer- CApEA

OF

tainty about this, as no one could tell whether the dyke was al l

chased on the basis of the estimate at the price of ten cents per Julie 23 .

yard. According to the corroborated and uncontradicted evi- BAXTER

dence, Rollo, senior, himself set the price at $60 per acre, which, BRADFORD

after some bargaining, plaintiff agreed to. The only other
offers were one for $100 per acre which it is true was made som e
years ago and was refused, and the agreement with defendan t
Bradford, by which he pays ten cents per yard for such gravel
as he may remove. It is to be noted, however, that he is no t
compelled to take any specific quantity, and has, in fact, removed
but little up to date . On the whole I think, under the law a s
it now stands, this evidence of disparity in price alone will no t
justify refusal of the decree . Does the added fact that Roll o
was an old man make the contract unenforceable ? If the evi-
dence went the suggested length of shewing him incapable o f
transacting business, or that he was under the influence of
liquor when the bargain was made, I would agree, but I do no t
think I can so hold on the record . The son, it is true, does
suggest that both these conditions existed, but his evidence in no MURPHY, J .
way proves anything as to liquor, as he was not present when
the bargain was made and only saw his father later in the day.
As to his father's incapacity, this evidence must, I think, b e
closely scrutinized, inasmuch as if the agreement sued upon i s
invalid, it is the son and not the father who will benefit, as the
land has since been conveyed to him . The father was present
in Court, but was not called as a witness. This, coupled with
the fact that no suggestion of such incapacity appears anywhere
on the record, compels me to hold that the onus of establishin g
the fact has not been satisfied . The bargain is undoubtedly a
hard one, but I am reluctantly compelled to hold that the la w

as I conceive it to be, gives the plaintiff the right to obtai n
specific performance. As to the two other defendants, they

gravel or not. He further stated that he would not have pur-

	

1913
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MURYI'', acquired their rights with full knowledge of the plaintiff' s
1912 claim and, indeed, subject to such claim if it turned out that i t

July 19. was enforceable at law . If, therefore, the decree must go as
against Rollo, senior, it must also go as against them. Specifi c

The appeal was argued at Victoria on the 23rd of June, 1913 ,
before MACDONALD, C.J.A., IRVING and MARTIN, M.A.

W. J. Taylor, K.C., for appellants (defendants) : There i s
want of certainty as to what land was actually sold . The receipt
for the first payment shews that the land sold was on Le Boeuf
bay, whereas at the time the agreement was entered into, th e
parties were on ground fronting on Lock bay, and the propert y
on Lock bay was less than an acre in size, whereas the plaintiff
purchased three acres . Extraneous evidence is allowed in cer-
tain cases to shew what land it was intended to sell, but th e
evidence is uncertain on this point . In an action for specifi c
performance uncertainty of agreement is fatal : Tapley v .

Eagleton (1879), 12 Ch . D. 683. The evidence shews ther e
was grossly inadequate consideration, the plaintiff agreeing t o
pay $180 when the property was worth at least $6,000 . This
is coupled with the surrounding circumstances that the defend -
ant was over 80 years of age and was addicted to drinking : see
Fry's Specific Performance, 5th Ed., 221, paragraph 440 .

[MACDONALD, C .J.A . : The defendant should have been put
in the box. The trial judge would then have had an oppor-
tunity of knowing the state of the old man . ]

As to the onus of proof being on the plaintiff, see Fry, p . 230 ,
paragraph 459 .

R . M. Macdonald, for respondent (plaintiff) : The evidence
shews, and the trial judge has found, that the parcel of lan d
sold was definite, and the boundaries thereof clearly deter -
mined. The names "Le Boeuf" bay and "Lock" bay appea r
to have been loosely applied to the inlet, or to either of tw o

COURT O F
APPEAL performance of the agreement is granted and there will be a

reference to the registrar as to the damages suffered by plaintiff
1613

	

by reason of the removal of gravel by defendant Bradford, i f
dune 23

.	 the parties cannot agree on the quantity . Such gravel is to be
BAXTER paid for at the rate of ten cents per yard .

v .
BRADFORD

Argument
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coves off the inlet . At all events, the parties went upon th e
land, and the specific parcel was pointed out . The price given
was reasonable, and as much as had ever been offered . The
value of $6,000 is calculated by the defendants on a number of
false assumptions, viz . : that there is a known quantity of gravel
there of a present specific value per yard . In point of fact,
there is no market for any such quantity of gravel ; and though
that price per yard might be obtained from time to time fo r
small quantities delivered in Victoria, any greater deliverie s
would be unsaleable . The pleadings and evidence shew tha t
after the transaction was disclosed to the son, who is a co-defend -
ant, the defendants insisted on the plaintiff completing the pur-
chase, and indeed, they complain of his default in not carrying
out the transaction .

Taylor, in reply.

Per curiam : We think the appeal must be dismissed . We hav e
some doubt about the question of inadequacy of consideration as
shewing unfair dealing on the part of the defendants, but i n
view of the fact alleged in the statement of defence, where th e
defendants say that the plaintiff refused to carry out the bar-
gain when performance was demanded on their part, it seems t o
us that is an end of it. We cannot say they were taken advan-
tage of when it appears that after the bargain, and when th e
father had had an opportunity of consulting his son, they said :
"We wanted you to carry out this bargain and you did not do it . "

Appeal dismissed.

Solicitor for appellants : W. J . Taylor.
Solicitor for respondent : C. Darling.

MURPHY, J .

191 2

July 19 .

COURT OF
APPEAL

191 3

June 23 .

BAXTER
V.

BRADFORD

Argument

Judgment
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MURPHY, J .

191 3

Sept. 19 .

IN RE G. G. DUNCAN AND CARSCALLEN.

Practice—Solicitor and client—Taxation of costs—Legal Professions Act ,
R .S .B .C. 1911, Cap . 136, Secs . 76, 77, 78 and 79 .

IN RE

	

The provisions of section 79 of the Legal Professions Act as to the paymen t
G . G .

DUNCAN

	

of costs of reference when one-sixth is taxed off, applies to all reference s

AND

	

provided for in sections 76, 77 and 78 of the Act.
CARSCALLEN

APPEAL from the ruling of the taxing officer, heard by

Statement MURPHY, J . at chambers in Vancouver on the 19th of Septem-
ber, 1913 .

Fillmore, for appellant.
G. G. Duncan, in person.

MURPHY, J . : In my opinion the registrar erred in holding
the provisions of section 79 of the Legal Professions Act as t o
the payment of costs of reference when one-sixth is taxed off

only applied to an ex parte taxation . The word "reference" in
the fourth line means, I think, all the references provided fo r
in sections 76, 77 and 78. Our statute is taken from the
Ontario statute, and decisions of the Ontario Courts on thi s

Judgment
section make it applicable to taxations when both sides ar e
present as well as to ex parte taxations : Re Allison (1887) ,
12 Pr. 6, and Re Cameron (1889), 13 Pr . 173. The only
difference between the British Columbia section and the Ontario
section is that after the words ex parte in the third line there i s
a semi-colon, and following it these words are inserted : "and
in case the reference is made upon the application of eithe r
party and the party chargeable with the bill attends the taxa-
tion." The effect seems to be, first, that under both statute s
an ex parte taxation may take place ; second, in Ontario, i f
one-sixth is taxed off, the solicitor must pay the costs of th e
reference, provided the client attends on the taxation, whether

the solicitor attends or not .
In British Columbia, if one-sixth is taxed off, the solicitor
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must pay the costs of the reference, no matter whether the client mu PHY, J.

attends on the taxation or not .

	

191 3
It appears, therefore, that the omission of the above-quoted Sept . 19 .

words has the effect of making the British Columbia Act mor e
stringent than the Ontario Act in the case stated, but that I N

G
aE
G

otherwise the law of the two Provinces is the same . As, there- DUNCA N
AN D

fore, the Ontario decisions support the view I have come to, on CARSCALLEN

studying the British Columbia Act, I hold that as one-sixth has
been taxed off this bill, the solicitor must pay the costs of the
reference. The matter is remitted to the registrar to be dealt

Judgment
with by him on that basis . The appellant will get the costs o f
this appeal except the costs of the one abortive attendance, the
costs of which are awarded to the respondent.

Order accordingly.

EX PARTE THE NATIONAL TRUST COMPANY, IN HUNTER .

RE KINGHAM & COMPANY, IN RE THE

	

C.J .R .C.
(At Chambers )

PRODUCERS ROCK AND GRAVEL

	

--
COMPANY, LIMITED .

	

191 3

Oct . 15 .
Winding up—Winding-up Act, R .S.C. 1906, Cap . 144, Sec . 23—Time from

which winding-up order dates—Restraining execution and distress— Ex PART E

Sheriff's fees .

	

NATIONAL
TRUST Co.

Under the Dominion Winding-up Act there is but one winding-up order ,
and one date for the commencement of the winding up for the
whole of Canada, and any execution or distress put in force afte r
the date of the winding-up order, is void, irrespective of notice of th e
winding-up order, in whatever Province the winding-up order is made ,
and whether the execution or distress is put in force in that or an y
other Province, and the sheriff can recover no fees or charges o r
poundage in respect of such a void transaction .

APPLICATION made to HUNTER, C.J.B.C . at chambers, on
the 15th of October, 1913, on behalf of the provisional liqui- Statemen t

dator, to restrain an execution and distress put in force against
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HUNTER, the assets of a Company in liquidation . The winding-up orde r
C .J.B .C.

(At chambers) was made in Ontario on the 19th of September, 1913, and pro -

1913

	

duced to the registrar of the Supreme Court of British Columbi a

Oct . 15 .
on the 15th of October, 1913 ; the execution was levied in Vic -
toria, British Columbia, on the 26th of September, 1913 ; the

Ex PASTE distress was put in force against the effects of the Company on
NATIONAL
TRUST Co . the 29th of September, 1913 ; the sheriff who levied the execu-

tion and distress had no notice at either time of the making of
the winding-up order.

Mayers, for the provisional liquidator : In matters within
the Winding-up Act, Revised Statutes of Canada, 1906, chapte r
144, there are no longer any Provincial boundaries, but on e
territory, namely, Canada ; there are no longer Provincia l
Courts, but one Federal Court with several branches ; there i s
the one winding-up order, which has effect throughout Canada ,
and one punctum temporis for the commencement of the wind -
ing up. Any distress or execution put in force after that time
is wholly void, irrespective of any notice of the winding u p
order having been made : sections 13, 5, 23, 126 and 127 . The
order which is to be enforced by section 127 is the original orde r

Argument and not some subsidiary order made by the Court of the Prov-
ince in which the winding-up order is sought to be enforced, a s
to which there is no provision in the Act . The territorial area
to which the Winding-up Act applies is shewn by the case o f
Baxter v . Central Bank of Canada (1890), 20 Ont. 214, and In

re Tobique Gypsum Company (1903), 6 O.L.R. 515. If the
distress or execution is void, the sheriff can have no right to any
fees : res accesoria sequitur rem principalem : Sneary v . Abdy

(1876), 1 Ex. D. 299 at pp. 304 and 308 ; Montague v . Davies ,

Benachi & Co. (1911), 2 K.B. 595 .
Bass, contra : It cannot be that a party in one Province

is to be affected by notice of a winding-up order made i n
another Province, which may be at the other extremity of
Canada ; the date from which distress and execution in a
Province are avoided must be the date when the order is regis-
tered in the Courts of that Province .

Judgment

	

HUNTER, C.J.B.C. : It is a great hardship on the sheriff that
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the Legislature has omitted to provide for the case, but the Act HUNTER,
C.J .B.C.

makes void all distresses and executions from a particular date (At chambers )

throughout Canada.

	

Therefore, the execution and distress

	

191 3
being void, the sheriff cannot be allowed his costs as against the

Oct. 15 .
liquidator for performing a void act : ex nihilo nihil fit.

Order accordingly .

BASTEDO v. THE BRITISH EMPIRE INSURANCE GRANT, CO . J .

COMPANY, LIMITED.

	

191 3

Feb . 28 .Contract—Insurance—Horse—Untrue answer

	

to question in

	

application
as to price paid for horse—Answer proposed by agent of insurers, he COURT OF
knowing it to be untrue—Authority of . APPEAL

An application for insurance on a horse stated that the horse was of the May 20 .
value of $2,000, and in answer to the question "What did you pa y
for this animal?" was written : "Got in trade ."

	

The plaintiff testified BASTED O

that he had told the defendant Company's agent that he had paid v'BRITISH$550 for the horse, and that the agent who was writing out the EMPIRE
application said "I will put it `got in trade,'" to which the plaintiff INSURANCE
replied "All right.

	

I do not care how you put it ."

	

The application Co.
and statements therein were part of the contract and the polic y
provided that the Company should not be liable where materia l
statements in the application should be found to be untrue .

Held, that the untrue answer to the question "What did you pay for thi s
animal?" amounted to concealment or misrepresentation of fact o f
such a character as to influence the mind of a reasonable and pruden t
insurer in accepting or refusing the risk .

Held, further, that a company is not to be held to have a knowledge of
the truth when the applicant and local agent arrange together that
the truth shall be suppressed in order that the insurance may b e
effected .

Judgment of GRANT, Co. J ., reversed .

APPEAL from the judgment of GRANT, Co. J. in an action
upon an insurance policy on a stallion, tried at Vancouver on Statemen t
the 28th of February, 1913. There was embodied in the

Ex PARTE
NATIONA L
TRUST CO.
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GRANT, CO. a . written application for the policy the statement that the hors e

1913 was of the value of $2,000, and the question : "What did you.

Feb . 28 . pay for this animal?" was answered by the words : "got in
trade." The defendant alleged that this was false, as th e

COURT
APPEAL plaintiff had about a month previous purchased the horse fo r

$550, and contended that this was a material statement in th e
May 20 . application . The application and the, representations therei n
BASTEDO formed part of the contract, and the policy provided that th e

BRITISH Company should not be liable for loss in any case in whic h
EMPIRE material statements set forth in the application should be found

INSURANCE
Co . to be untrue. The plaintiff was asked the question : "Now, if the

agent asked you how you got it, what did you tell the agent ?" t o
which he answered : "I started to tell him I gave so much cash
and the pay for these four colts, $550 in all, and he just said ,

statement `I will put it, got in trade.' I said, `All right, I don't care how
you put it.' " The trial judge found in favour of the plaintiff .

W. B. Farris, for plaintiff.
R . M. Macdonald, for defendant.

GRANT, Co . J . : In the directions given by the Company to
their agents the following appears :

"Attach this when used to the back of regular application and have bot h

signed. Do not be afraid of giving too accurate information. Have all
questions answered in full or give reasons for not doing so, and write in

such other information as the applicant can give regarding the history an d

description of the animal."

Those are the directions or instructions given by the Company
to their agents, sending them out to solicit business, and they ar e
requested to attach the description to the application, which wa s
done in this particular case, and I have read it from that whic h

GRANT, CO . J . is attached to the back of the application . One of the principal
questions is : "Was there the utmost good faith shewn on the
part of the insured in this matter ? "

If you take the particulars, the description of the animal, I
do not see that anything more could be given than has been given ,
and no fault whatever is found, not a word of fault has bee n
found as to anything in the whole matter, nothing expressed ,
not a single word other than "got in trade." The evidence
before me is this, and according to the instructions given to the
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agent it was his duty to take everything down and give full GRANT, Co . J .

information, "do not be afraid of giving too accurate informa-

	

191 3

tion," in other words, "get everything that you possibly can, Feb . 28 .

bearing upon the matter," and the evidence of Mr . Bastedo i s
that he stated the matter fully to the agent and the agent said : COURT OF

"We will put it down `got in trade.' " I cannot, from the evi -
dence that has been given, find that there was one important

May 20.

fact withheld or one erroneous statement made . The only fault BASTED O

that could be found with him was this, that he did not insist BRITISH

that the agent should have been more accurate in carrying out
I EMPIRCE

the information that he got before he signed it, but what has

	

Co.

he given? He has given the name of the horse, the age, th e
colour, class, height, weight, by whom bred, where bred, his value,
the amount of indemnity, where registered, the name of the dam,
how long he has had the animal, from whom he got it--every-
thing, every bit of information that could have been given t o
enable the Company to trace up just what the horse was like ;
mentioned the fact that he was injured, that he is not a soun d
horse, had a broken ankle. These matters are all stated in full ,
and he gives the value of the horse at $2,000 . He stated, as a
matter of fact, to the agent the very amount he paid for the
horse at the time he got it . That, in my judgment, is about all
he had to do.

Now then, as to the value . What was the value of the horse ?
The evidence is, and there is no dispute about it, he was prob GRANT, co . J .

ably one of the very best-bred horses in Canada, and as far a s
a breeder was concerned, was not only a good foal getter, bu t
that his lameness in no way detracted from the horse, the lame-
ness arising from the accident and not from disease, and that th e
horse at that time was well worth $2,000 . No man has put the
value of the horse at less than that. I believe one said as high a s
$3,000 or $4,000, but certainly two of them mentioned the valu e
of the horse at that time as $2,000 or $3,000. Now, it seems
to me that there is a disposition on the part of insurance com-
panies to always pay when nothing happens ; they are willin g
to carry out their side of the contract under those circumstances .
If the horse never died and there is no liability, it is a splendi d
transaction, but just the instant that there is not the revenue
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"ANT, CO . J . coming in, but a little going out, then every conceivable objectio n
1913

	

is raised. I think, in the circumstances, if ever there was a
Feb. 28 . case in which a person was entitled to recover, it is this . I do

— not think that the least reflection can be made upon Mr. Bas-
COURT OFF tedo's evidence, nor on that of Mr . Lawrence who was calle d
-- here. These are the only two witnesses I have heard, and a s

May 20
.	 far as the witnesses whose evidence was taken on commission,

BASTEDO they seem to be worthy of confidence, and in the circumstances ,
BRITISH I must find for the plaintiff in the sum of $1,000 .
EMPIRE

INSURANCE The appeal was argued at Vancouver on the 25th of April ,
Co .

1913, before IRVING, MARTIN and GALLIHER, JJ.A.

R . M . Macdonald, for appellant (defendant) : The action is
for collecting $1,000 insurance from the defendant Company o n
a horse that was insured for that amount. The defence is that
the policy was obtained through misrepresentation of facts i n
the application. In answer to the question : "What was th e
purchase price ?" the plaintiff wrote : "got in trade," when, a s
a fact, $550 was paid for the horse.

W. B. Farris, for respondent (plaintiff) : The representation
was that of the agent of the Company and the policy was issue d
by the Company with a full knowledge of the facts : Hastings
Mutual Fire Insurance Co . v. Shannon (1878), 2 S .C.R. 394 ;
Peoria M. & F. Ins. Co. v. Whitehill, 25 Ill . 466 ; Mahomed v .

Anchor Fire and Marine Insurance Co . (1912), 17 B. C . 517 ;
Connely v . The Guardian Ins. Co. (1892), 20 S .C.R. 208. The

Argument misrepresentation complained of is not in the application, but i n
the document that is attached to the back of the application .
The agent of the Company had knowledge of the actual cost o f
the horse, and that is knowledge of the Company . It is not a
material misrepresentation that should void the policy ; the true
value of the horse is the important point, and the evidence shew s
clearly that the value of the horse was over $2,000 .

Macdonald, in reply : That knowledge of the agent is knowl-
edge of the Company has no bearing on this case, as it it no t
raised in the pleadings : Kniseley v . British America Assuranc e
Co. (1900), 32 Out . 376 ; Chatillon v. Canadian Mutual Fire
Ins . Co . (1877), 27 U.C.C.P. 450 ; Bawden v . London, Edin-
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burgh and Glasgow Assurance Company (1892), 2 Q.B. 534 ; GRANT, Co . J .

Carter v. Boehm (1766), 1 W . B1. 593 . The cash market value

	

1913

is what the animal will bring on a sale ; these witnesses base Feb . 28.

their value on what the horse brings in when used for stud pur -
poses : Western Assurance Co . v. Harrison (1903), 33 S.C.R. G

APPEALF

473 ; The Provident Savings Life Assurance Society of New —

York v. Mowat (1902), 32 S.C .R. 147 ; William Pickersgill
May 20 .

Sons, Limited v. London and Provincial Marine and General BASTED

Insurance Company, Limited (1912), 3 K.B. 614, 82 L.J ., BRITISH

K.B . 13 ; and London Assurance v. Mansel (1879), 11 Ch . D .
INSURANCE

363 .

	

Co .

20th May, 1913 .

IRVING, J.A . : I would allow this appeal .

	

In my opinion
the untrue answer to the question- "What did you pay for thi s
animal ?" amounted to concealment or misrepresentation of a
fact of such a character as would influence the mind of a
reasonable and prudent insurer in accepting or refusing th e
risk. The Company apparently deem it of importance that they
should know the value placed upon the animal by the last owner .
This answer "got in trade," followed by a valuation of $2,000
was, in my opinion, designed to conceal the fact that whatever
may be the opinion of the present owner, the last owner wa s
willing to accept $550 for the animal .

	

VING, J .A .

The answers are the answers of the applicant, and I do no t
think the Company is to be held to have a knowledge of th e
truth when the applicant and local agent arrange together tha t
the truth shall be suppressed in order that the insurance may
be effected : see The Provident Savings Life Assurance Societ y

of New York v. Mowat (1902), 32 S.C.R. 147 at p. 173 .

MARTIN, J.A . : It is admitted that the statement that the
plaintiff got the horse "in trade," in answer to the question :
"What did you pay for this animal ?" is untrue, and was con-
cocted by the Company 's agent to the knowledge of the plaintiff,
who thereby became a party to the deception, the result of which

MARTIN, J.A.
would be to tend to stifle inquiry upon a material point . In such
case the plaintiff clearly cannot recover, and the decision i n
Biggar v . Rock Life Assurance Company (1902), 1 K.B. 516
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GRANT, CO. J . (which I distinguished in Mahomed v. Anchor Fire and Marine

1913 Insurance Co. (1912), 17 B.C . 517), applies, and decides that

Feb . 28 . in such case the Company is not responsible for the inventions o f
its agent.

COURT OF
APPEAL

May 20 .

GALLITIER, J .A . : I concur .

Appeal allowed .

BA STED O
v .

	

Solicitor s
BRITISH Darling.EMPIRE

INSURANCE Solicitors for respondent : Russell, Macdonald, Farris &
Co .

Ilancox .

DOCTOR v. THE PEOPLE'S TRUST COMPANY ,
LIMITED (No. 2) .

Company law—Contract with company through de facto managing directo r
—Presumption of authority of—Articles of association—Companies
Act, R .8.B.C . 1897, Cap . 44, Table A .

In dealing with a company in the ordinary course of business through th e
general manager, it may be assumed that he has the authority to ac t
for the company if under the articles of association such powers can
be conferred upon him. In the absence of notice that the director ha s
not the powers which his co-directors might have conferred upon him ,
it is not necessary to inquire whether such powers have actually been
conferred .

The plaintiff, an architect, sued the defendant Company for services ren-
dered in preparing plans of a building they were about to erect for a
safe-deposit business. The contract had been made by the plaintiff
with a director who called himself general manager of the Company .
The Company intended to carry on a safe-deposit business, and had th e
power to erect a building suitable for the purpose . Their articles of
association were those of Table A of chapter 44, Revised Statutes o f

for appellant : MacNeill, Bird, Macdonald &

MURPHY, J .

191 3

Jan. 18.

COURT OF
APPEA L

May 20.

DOCTOR
V .

PEOPLE ' S
TRUST CO.
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British Columbia, 1897, with the exception of slight alterations that ar e

not material in this ease. By article 11 of these articles of association ,

any one of the directors might be authorized to act as the Company' s

agent . The Company's defence was that the contract was made wit h
one who had no authority to bind the Company .

Held, that the subject-matter of the contract being within the ordinar y

business of the Company, and it having been entered into with a person

to whom the power might have been given, it was binding upon th e

Company .

A PPEAL from the judgment of MURPHY, J. in an action tried
by him at Vancouver on the 14th of January, 1913 . The facts
are set out in the headnote and reasons for judgment .

A . H. MacNeill, K.C., and Bird, for plaintiff.
Wilson, K.C . and A. S. Johnston, for defendant Company .

18th January, 1913 .

MURPHY, J. : In my opinion the sections of the Companies
Act and of Table A., and the authorities cited by Mr. MacNeill

entitle the plaintiff to judgment on the facts as found by me a t
the trial. There will be judgment for the plaintiff for $3,450 ,
and costs . The matter of payment out of the moneys in Cour t
must be spoken to again before any order is made .

The appeal was argued at Vancouver on the 12th of May,
1913, before MACDONALD, C.J.A., IRVING} and GALLIHER, JJ.A .

Wilson, K.C., for appellants (defendants) : The real question
is whether there was a contract or not, and that depends largely
on the articles of association of the Company. Under his
agreement with Cook, the general manager, the plaintiff was t o
receive $5,000 in cash and $5,000 in stock of the Company, but
we submit that Cook, as general manager, had no authority to
enter into such a contract . There were the two companies, Th e
People's Trust Company, and The People's Trust Building
Company. As far as this transaction is concerned, Cook was
acting for The People 's Trust Building Company in fact ,
although in his correspondence he used The People's Trus t
Company's paper. On the question of Cook's authority to bin d
the Company, the Company was incorporated under the Act o f
1897. The burden is on the plaintiff to fix the liability on the

MURPHY, J .

191 3

Jan. 18.

COURT OF
APPEAL

May 20 .

DOCTOR
V.

PEOPLE' S
TRUST Co .

MURPHY, J .

Argument
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MURPHY, J . Company by shewing that Cook had authority to act for them .

1913 The agreement between the Company and Cook gave him n o

Jan. 18. specific authority. As to the power of a manager, he referred
to Gibson v. Barton (1875), L.R. 10 Q.B. 329 ; In re Cunning -

aBrTFei ham & Co ., Limited (1887), 36 Ch . D. 532. The Act of 1897
does not give the directors authority to appoint a general man -

-1'1 .Y	
20

.	 ager : Royal British Bank v. Turquand (1856), 6 El. & Bl . 327 ;
DOCTOR Premier Industrial Bank, Limited v . Carlton Manufacturing

PEOPLE'S Company, Limited, and Crabtree, Limited (1909), 1 K.B. 106 ;
TRUST Co. County of Gloucester Bank v . Rudry Merthyr Steam and Hous e

Coal Colliery Company (1895), 1 Ch . 629. It was incumbent
on the plaintiff to satisfy himself that Cook had authority to
make the contract that he did : Boschoek Proprietary Company,

Limited v . Fuke (1906), 1 Ch. 148 ; Irvine v. Union Bank of

Australia (1877), 2 App. Cas. 366 at p. 379 ; Windsor v.

Windsor (1912), 17 B.C. 105. You must satisfy yoursel f
from examining the memorandum of association and the article s
of association that the person with whom you are contracting i s
clothed with authority to make the contract for the Company .

A. H. MacNeill, K.C., and Bird, for respondent (plaintiff) :
If the Company had the power, the directors had the power : see
article 55, Table A, of the Companies Act, 1897 . The direc-
tors there have authority to delegate those powers to one of
their number (see section 68 of articles), and all it is necessar y

Argument for the plaintiff to do is to find whether, under the articles of
association, Cook could have the power : Totterdell v . Fareham

Brick Co . (1866), L.R. 1 C.P. 674 ; Mahony v . East Holyford

Mining Co. (1875), L.R. 7 H.L. 869 at p. 893 ; Biggerstaff v .

Rowatt 's Wharf, Limited (1896), 2 Ch . 93 at p . 102 ; Lindley
on Companies, 6th Ed., 211 ; Palmer's Company Precedents ,
11th Ed., Part 1, 79 to 81 ; National Malleable Castings Co . v .
Smith's Falls Malleable Castings Co. (1907), 14 O .L.R. 22 at
p. 28 ; Halsbury's Laws of England, Vol . 5, p . 302 ; Davies v .
R. Bolton and Company (1894), 3 Ch. 678 .

Wilson, in reply : The Totterdell case is distinguishable ;
that was a jury case and the Court would not disturb it, a s
there was evidence by which reasonable men might come t o
the conclusion which they did.

Cur. adv. volt .
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20th May, 1913 .
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In I)avics v. II . Bolton cciel onpony (1894), 3 Ch . 678, 63

L.J ., ()h . 743, the validity- of a mortgage debenture given by th e
company was in question, the sell of the company having bee n

ed to the debenture in the presence of Bolton, as a director ,
and the secretary only, and no nee i ing of the directors had been

25

in the reasons for judgment
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191 3
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APPEA L

May 20 .

DOCTO R
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PEOPLE ' S
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IRVING, J .A .
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held or summoned to sanction it, it was held that although the
seal had not been affixed in the manner prescribed by the articles ,
that the matters objected to were irregularities, there being
nothing on the face of the debenture to shew that the article s
had not been complied with . The holder was not affected with
notice of its infirmities by the fact of his solicitor having see n
a print of the memorandum and articles of the company prior to
the transfer to him .

In the County of Gloucester Bank v. Rudry Merthyr Steam

and House Coal Colliery Company (1895), 1 Ch . 629, 64 L.J. ,
Ch. 451, in the Court of Appeal before Lord Halsbury, Lindley
and Smith, L.JJ., Lord Halsbury said persons dealing with a
joint stock company were bound to look at what one might cal l
the outside position of the company, that is to say, they must se e
that the acts which the company is purporting to do are act s
within the authority of the company, and an outside perso n
knowing nothing of the internal regulations, etc ., was entitled
to assume that that was the mode in which the company ha d
the power to execute an instrument of that description .

In Biggerstaff v . Rowa't 's Wharf, Limited (1896), 2 Ch . 93 ,
65 L.J., Ch. 536, before Lindley, Lopes and Kay, L .JJ., one
of the directors, Davey, signed a number of letters addresse d
to the different debtors of the company, telling them that all
charges due or to become due on goods at the company 's wharf
were hypothecated to Harvey, Brand & Co . These letters were
signed by Davey as managing director on behalf of the company ,
in the presence of one of the other directors and were given t o
Harvey, Brand & Co. Under the articles of the company th e
quorum was three, and the directors had power to appoint a
managing director and to authorize him to exercise all thei r
powers. There were three directors. There was no minute of
any resolution of the appointment of Davey as managing direc-
tor, but he appeared to have acted as managing director and t o
have been recognized as such by his co-directors . The question
raised was whether or no the letters of hypothecation were bind-
ing on the company, having regard to the fact that Davey ha d
not been formally appointed managing director when he pur-
ported to act in that capacity . Lindley, L.J., at p. 540 of th e
Law Journal report, said on that point :
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"Persons who deal with directors of companies must look to see what aivaPHY, J .
powers the directors have under their articles ; and in this case the articles
shew that the directors could appoint a managing director to exercise all

	

191 3
their powers other than the signing of bills of exchange and promissory

	

Jan. 18.
notes.

	

So far, therefore, as the appellants knew, Mr. Davey had all
the powers which he claimed. He was managing director and might COURT O F

have had those powers_ They [ie . persona deali with the „,,,,,,,o„ APPFA Lg ]

his appointment was validly made . It is sufficient for persons who deal
May 20.

with the managing director of a company in the ordinary course of business
DOCTORand bona fide if the articles of the company shew that he might have the

	

v.
powers which he purports to have . In the absence of notice that he had PEOPLE' S

not got the powers which his co-directors might have conferred on him, TRUST Co.

persons dealing with him would have a right to assume that he had suc h
powers. That that is so is shewn by a long string of cases . I think th e
appellants were entitled to assume that Mr. Davey had the power which h e
exercised . ”

Lopes and Kay, L .JJ. both refer to Smith v. Hull Glass Co .,
supra . In the course of his judgment, Lopes, L.J. calls atten-
tion to the fact that the opinion of Maule, J . in Smith v. Hull
Glass Co ., supra, was an authority for the broad proposition that
a company is bound by the acts of persons who take upon them -
selves, with the knowledge of the directors, to act for the com-
pany, provided such persons act within the limits of their presen t
authority, and that strangers dealing bona fide with such persons
have a right to assume that they have been duly appointed.

It is, therefore, necessary for us to examine the memorandu m
of association and the articles . Mr. Wilson concedes that the IRVING,J .A.

erection of the building in respect of which the plans wer e
made was within the powers taken by the company in it s
memorandum of association . Turning to the articles to ascer-
tain whether Mr. Cook might have had the power to make thi s
contract, we find that the company is governed by Table A o f
1897, very slightly altered, and those alterations do not affec t
articles 55, 66, 68 and 71, which are in point .

By article 55 the business of the company is to be manage d
by the directors ; by 66 the directors may determine the quoru m
necessary for the transaction of business ; by 68 they may dele-
gate any of their powers to committees consisting of such mem-
ber of their body as they think fit ; any committee so formed
shall, in the exercise of the powers so delegated, conform to an y

were not bound to enquire into the books of the company to see whethe r
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'It I I'n ' .' . regulations that may be imposed on hind by the directors ; 71
1913

	

relates to the validity of acts done by a committee .

tall . Is.

	

By article 11 any of the directors may be appointed to ac t
-- as agent for the Company. From these articles it is plain tha t

COURT < the Company might have appointed Cook as their agent, an dA PPE A I

Ni ` iti ?o' cise. It is not necessary to ascertain whether the appointment
DOCTOR was in fact made, or that it was exercised in conformity, or tha t

Peons:s the Ixnyers exercised by Cools were in conformity with the terms ,
7'Rirs r t o. any, given hint by the directors . That Would be indoo r

management. Nor do I think we should attach importance t o
the fact that Mr. Cook called himself general manager instea d
of agent, or committee . To him, as an individual, the powe r
might have been given, and that seems sufficient .

I have referred to some of the cases which \fr . Wilson has
cited to us. The case of Premier Industrial Band . Limited v.

Carl/on Manufacturing Company, Liiuited, (Ic 1 Crabtree ,

toil, d (1909), 1 K .B. 106, 78 1 . .J., K.B. 103, dealt with a
particular section of a statute governing or regulating th e
acceptance of a bill in the name of a company . In his jud l
ment, Pickford, J . set out most of the cases I have referred t o
and said those decisions did not affect that particular section of
the statute he was considering.

In re Cunningham d Co., Limited (1887), 36 Ch . D. 532 ,
IRVING, d 4

57 L.J., Ch. 169, North, J ., in the winding up, lays down th e
rule by which you should determine whether an act falls within
the authority of a general manager to bind a company wher e
there is no express authority conferred upon the manager, an d
his whole authority is derived from his position as manager o f
the business . In that ease the learned judge came to the con-
clusion that the giving of a promissory note as a counter
security for a guarantee given by Simpson was not necessary
for the purposes of the Company and was not within the ordin-
ary business of the company. In this case we have The People' s
Trust Company about to launch into a safe-deposit business ,
with power to erect a building suitable as a safe deposit, and
with the power to improve their properties . I see no reason

Cook might have had the authority which he proposed to exer -
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for saying that the contract with the plaintiff Doctor was not MURPHY, a .
within the ordinary business of a company of that kind .

	

191 8
The ease of Gibson v. Barton (1875), L.R . 10 Q.B. 329, 44 Jan. Is .

L.J ., M.C. 81., in my opinion, rather assists the plaintiff's eas e
than that of the h uidator .

	

COURT OF
1

	

APPEA L

I would. dismiss the appeal .
May 2(l .

GALLIIIER, LA. : I concur .

Appeal dismissed.

I)ocro n
v.

PEOPt :E' s
' 1RUST (E) .

Solicitor for appellant : A . S . Johnston .
Solicitor for respondent : J . E. Bird.

KERR PT AL. v . C_1:t.1I)I 1\ PACIFIC RAILWAY CLEMENT,a .

COMPANY .

	

191 2

fire—Destruction of timber—origin of fiee—l? lir~~~ --, awaits. front engin e
– l :l'tent of windcu-rrents in, a na,va/ , gas

	

prrta1 of fire
COURT OF

l,'niI ' e j Act, P .S .C. 1906, Gap . 61,

	

appliances—

	

APPEAL
Damages--Inferences from, eridenee—Iliata -~~ pr,- ,ul g or, and appli-
cant to purchase, under i.und Act, to recover damages .

	

191 3

April 11 .
The timber on the plaintiffs' property was destroyed by a tire that starte d

close to the tracks of the defendant Company's railway . The fire was

first seen about two o'clock in the afternoon, about half an hour afte r
a freight train had passed. The engine of this train had starte d

the day before from ('ranbrook for Crow's Nest, and had undergon e

the usual examination and was found in good condition before starting .

There was no evidence that the engine was again , examined at Crow's
Nest before leaving on the return trip .

held, on appeal, affirming the judgment of CLEMENT, .T ., that the fire whic h
destroyed tine plaintiffs' property was caused . by sparks from an engine
of the defendants .

Per MACDONALD, C .J .A . : It is difficult for persons Living in a level country
to realize the frequent shifting and varying currents and cross-currents

Dec . 6.
	 at.

K ERR
V.

CANADIA N

PACIFI C
RY. Co.
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CLEMENT, J .

	

of the winds in localities where there are mountains, valleys, stream s
and canyons .

	

1912

	

Per IRVING, J.A . : On an appeal from the findings of fact of the trial judge,

	

Dec. 6 .

	

without a jury, the case must be tried as it was tried by the judge .

Beal v . Michigan Central R.R. Co . (1909), 19 O.L.R. 502, approved .
COURT OF

APPEAL A pre-emptor in good standing has a right of action for the destruction of
timber on his land .

	

1913

	

A prospective purchaser under the Land Act, R .S.B .C . 1911, Cap . 129, Sec.

April 11 .

	

34, who had staked the ground he intended to purchase before the fir e
had destroyed the timber thereon, but had not made his applicatio n

	

I1ERR

	

until after the fire, has no right of action for the timber destroyed .
v .

CANADIA N
PACIFIC A PPEAL from the judgment of CLEMENT, J. in an action
Rv. Co .

tried at Fernie in December, 1912. The facts appear in the
reasons for judgment at the trial .

W. A . Macdonald, K.C., Lawe, A . I . Fisher, H. W. Herchmer,

and A . B. Macdonald, for the various plaintiffs .
Bodwell, K.C., and S. Herchmer, for defendant Company .

6th December, 1912 .

CLEMENT, J . : The first question I have to decide is as to th e
origin of the fire. As to that I have no doubt in my own mind ,
and I find as a fact that this fire originated from engine No .
1,401 . As I pointed out in the argument, neither in this cas e
nor in any other case upon which I have ever sat, have I had th e
evidence of experts, scientific witnesses, to negative the igneou s
nature of the matter that is ejected from the smoke-stack of a n
engine when in travel. I have had evidence both ways . Some
men say they have not found fire to come from these engines ;

CLEMENT, J.
others distinctly swear that they have had particles of igneou s
matter come from engines equipped in the very way this par-
ticular engine was, and alight on them and set fire to thei r
clothing. I think it is a matter of which the Court may almos t
take judicial notice that the matter which is ejected from th e
smoke-stacks of these engines is such that under favourable con-
ditions it will set fire to inflammable matter, along or in th e
neighbourhood of the track .

I find as a fact here that the liability of the defendant Com-
pany is the statutory liability merely . That is, I find that they
have brought themselves within the saving clause of the recent
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enactments, so that their liability in any event in this case could CLEMENT, J.

not be more than $5,000 . In that view it will be seen that the

	

191 2

exact amount to be allowed to each of these claimants is of Dee. 6 .

importance only with a view to its apportionment between them .

Having decided that the defendant Company is liable to the	 April 11 .

extent of $5,000 for loss occasioned by this fire, the next goes- KERR

tion is as to the amount of damage properly to to allowed . . . . CANADIA N
The result as to the figures is that there is a total allowance, PACIFIC

Rr. Co .
including $500 already allowed to the former plaintiff, Farqu-
harson, of $5,400 . For reasons which I will state in a moment
that has to be reduced by $300, which I fixed as the damag e
allowed the plaintiff White ; that will reduce the actual amount
of damages allowed up to date to $5,100 . Under the statute there
will have to be a proportionate reduction in respect of that $100 ,
which will be a 'matter that can be mathematically worked out .

As to the legal questions arising in connection with the claim s
of Kerr and White, I have had time during lunch to consider
those. No authorities have been cited to me ; I think quite
properly so, as it is a matter that depends on the statute .

Kerr is in the position of a pre-emptor, and I think his posi-
tion is stronger than that of the mine locator whose case is dis -
cussed in National Trust Co., Limited v. Miller (1912), 46

CLEMENT, J
.

S.C.R . 45 . There, although there was an express reservation of
the timber to the Crown, and the right of the mining locator wa s
a limited right of usufruct only, the Supreme Court, by a
majority, held that he had a sufficient possession of the soil to
carry with it possession of the trees so as to entitle him to recove r
damages from a person who destroyed or deprived him of th e
trees . Applying that case here, I must hold that Kerr, as a
pre-emptor, is entitled to recover . He had actual possession o f
the soil in this case, and on the authority of the Supreme Cour t
of Canada, I think he is entitled to recover the full amount o f
the loss sustained.

As to White, the position, I think, is quite different . His
rights depend entirely on the statute . He is a person who

However, in deciding as to the

	

damages to allow in each cA

	

OF
~

	

g

	

proper

	

APPPE PEAL
case, I have proceeded apart from any idea in my mind as to —
the limitation of liability.

	

1913



392

	

BRITISH COLUMBIA REPORTS . - [ Vo

desired to purchase : see section 34 of the Land Aet, chapter 129 ,

	

1912

	

atutes of Br€tish Columbia, 1911 . The application in

	

Dec 6

	

this

	

e as admittedly ii-node alter the fire ; the -taking of th e

	

—

	

- land .was admittedly maii~ l . :

	

the .

	

licit uii

	

the statute
COURT OF

	

Arrrar

	

an intending purchaser act( lia1 is ahsohi c k no 11 h whatever in

the lane, and . is not
191 3

April 11 .

The defendant Compan y

at Vancouver an the flat of

C.J . .1 ., Tr\ING and. (

1i

The

hem n „

circ :

shev

inflate 1 :~ I de clear

start a fire, and

this case to star t

was in good cowl
CLEMENT, J .

before in Ci a

degree iinpro

started this fire . T(i

probability befo g e you {° 5

case for the plaintiffs

half an hour a

to find that a

and. started.

(1887), 14 A.R. 309 ; II ,,ke

CLEMENT, J .

a i

rigll '

there

tempor :

	

o ;

and tha

	

not sufficient

the

	

- c- II of the trees.

must be ,!isitiissed, with apr000' .ite costs .

and the

	

ppell ants :

o seek daiciag s from

it prior to I

Crown .

11

anyone

iiig actuall y

lid a word

1>tfiim t o

foot ,

than the

i n , staked ,

i, ith i t

ore, i t

is argue d

\CDClNALD ,

nl; came froir

ee ;bust chew a

'avour of t h

11 a e'Ui~1 ' n
~.sse{l . a fire v i

>o loin ;Ired fe(' against the wind

v . Canada Atlantic R.W. Co.

ii. v. London and South Western

ore

re .

	

This

of sufficien t

the evidence

of such an

ed feet and

wind in

engine

the day

highest

engine that

yin ionderance of

intiffs. This

Rely, tha t

You have



XVIII.] BRITISH COLUMBIA REPORTS .

	

393

Railway Co . (1886), 12 App . Cas . 41 ; Brown v . Waterous CI.rMFNT, a .

Engine Works Co . (1904), 8 O.L.R. 37 ; Beal v . Michigan

	

191 2

Central K.R. Co . (1909), 19 O.L.R. 502 .
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to the fact that persons were up and down very fre-
quently and no fire had been se , i by anybody until about tw o
o'clock on the afternoon of the 15th of June at that spot, o r
anywhere near it ; having regard also to the fact that neithe r
the engineer nor the fireman nor any of the train crew of the
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train that is supposed to have

	

( this fire, that is, the one
drawn by engine 1,401, ha'

	

and the fact that 20
minutes afterwards, when the

	

ain came by, there was a
fire which was noticeable and - by lie ~~ri~ . €r of that
train, that the learned trial judge was justified in drawing th e
inference that this fire originated from a spark from engin e
1,401 .

I do not know whether any evidence was given as to the
varying currents of wind there . It is somewhat difficult for
persons living in a level country to realize the frequent shifting
an,i varying currents and cross-en rents of the winds in loeaIitie s
where there are mountains, valleys, streams and canyons .
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CLEMENT, J . IRVING, J .A. : I am of the same opinion . On an appeal

1912

	

from the learned trial judge to this Court, we have to try

1)ee. s. the case just as it was tried by him . I think that rule is well
laid down in Beal v. Michigan Central R.R. Co . (1909), 19

COURT OF
APPEAL. O.L.R. 502 .

There was apparently no fire before two o ' clock. There
1913 was no fire before the 13.45 train passed the place. Twenty

April 11
.	 minutes or half an hour later there was a fire .

KERR Evidence as to the wind is always very unsatisfactory in a
CANADIAN case of this kind. It is a difficult subject to remember . There

PACIFIC are varying currents in different places, and I do not think on e
RY . Co .

can attach very much importance to the evidence on that point .
I do attach a good deal of importance to this fact, that it has no t
been shewn that the engine which passed at 13 .45, and which

IRVIx6, J.A. is suspected of having emitted the sparks, had been examined
at Crow's Nest.

I am satisfied with the decision of the learned trial judge .

GALLTHER, J .A . : I would dismiss the appeal .

Appeal dismissed.

Solicitor for appellants : J. E. McMullen .

Solicitors for the various respondents : Lawe & Fisher; H.

W. Herchmer; A. B. Macdonald .

GALLIHER ,
J.A.
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MORRISON, J .BLOOM v. NEW YORK TAILORING CO .

Practice—Writ—Service of—One defendant out of jurisdiction—Leave to
issue—Rules 6, 64, 69 .

A writ was issued for service within the jurisdiction . Two defendant s

within the jurisdiction were served and an order was then taken ou t

for leave to serve notice of the writ on a third defendant without th e

jurisdiction, who was then served with a copy of the order and th e

notice.

Held, that the order be set aside and that all proceedings thereunder were

null and void.

It is a condition precedent to the service that leave be granted to issue th e

writ under Order II ., rule 4, and that leave be granted for service out

of the jurisdiction under Order XI.

APPLICATION for leave to set aside an order for leave t o
serve notice of a writ on the defendant Maslow in Seattle ,
Wash., U.S.A ., the notice of the writ of summons pursuan t
thereto, the service thereof, and all subsequent proceedings as
against Maslow . Heard by MORRISON, J . in Vancouver on th e
28th of September, 1913 .

J. N. Ellis, for Maslow .
Hooper, for plaintiff.

MORRISON, J. : The writ herein for service within the juris-
diction was issued on the 15th of August, 1913 . At that time
one of the defendants, Maslow, was residing without the juris-
diction, in Seattle . The other two defendants were serve d
within the jurisdiction . Thereafter, viz . : on the 2nd of Sep-
tember, 1913,.an order was made by the judge at chambers,
giving the plaintiff leave to serve notice of this writ on Maslo w
at Seattle, and accordingly, on the 8th of September, service o f
a copy of the said order and notice of said writ was effected o n
Maslow. There was no leave given to issue the writ nor t o
issue a concurrent writ . The present application is to set
aside the order aforesaid, dated the 2nd of September, th e
notice of the writ of summons pursuant thereto, the service
thereof, and all subsequent proceedings as against Maslow.

191 3

Sept . 28 .

BLoo M

V .
NEW YORK
TAILORIN G

CO .

Statemen t

Judgment
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HITCIII\ v. TIIE BRITISH COL[(J113I1 SITGAR
1 la'I\I:ItiI' t0M11 AN1 . LIN[1.TED.
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was injured while riding on a freight elevator not intended fo r
the use of the employees, and as to the charge of negligence ,
that if there was any negligence, it was that of a fellow servant .
Further, that plaintiff undertook the employment with full
knowledge of the risk he ran ; that he did not give notice within
twelve weeks of the accident, and also did not commence th e
action within six months after the occurrence complained of .
In the alternative, without admitting any liability, the defend -
ants paid into Court the sum of $2,700 as full satisfaction of an y
claim the plaintiff might establish . The jury found the Com-
pany had been negligent as to the construction and repair of the
elevator, in the use of inferior metal as babbitt, and of an inade-
quate system of inspection of repairs and of the safety device ,
and gave damages in $12,000 .

The appeal was argued at Victoria on the 16th and 17th of
June, 1913, before MACDONALD, C.J.A., IRVING and GALLIHER ,

JJ.A .

L. G. McPhillips, K.C., for appellants : The accident
occurred on the 8th of October, 1912, through the fall of a n
elevator containing three men, one of whom was the plaintiff ,
and six barrels of sugar, the steel chains from which the elevato r
suspended being pulled out of the babbitt by which it was hel d
at the top of the elevator shaft. As to the safety appliances, the
question is whether we are bound to have them inspected by th e
inspector and whether, in case of an accident, we would be liabl e
under the Act if they were not inspected. The burden of proo f
of non-inspection is on the plaintiff, and there is no evidence o f

Argument non-inspection. As the Act was passed for the benefit of a
certain class of persons, there is a civil liability : Groves v. Wim-

borne (1898), 2 Q.B. 402 ; Love v. Fairview (1904), 10 B.C.
330 ; Factories Act, Revised Statutes of British Columbia,
1911, chapter 81, sections 31, 32 (d .), and 49. The burden
should not be on the Company, as they cannot give in evidenc e
receipts of the work having been done, and under the Act th e
inspector cannot give evidence, so the Legislature has taken from
us all means of proving that we have complied with the statute .
In this case it is a special, particular inspection of the safet y

COURT OF
APPEAL

191 3

June 17 .

HITCHIN
V .

B .C. SUGAR
REFINERY

CO .

Statement
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device . The onus is on the plaintiff. Our Factories Act i s
taken from the Ontario Factories Act : Black v. Ontario Whee l

Co . (1890), 19 Ont . 578 ; Britannic Merthyr Coal Company,

Limited v. David (1910), A.C. 74, and Watkins v . Naval Col-

liery Company (1897), Limited (1911), 2 K.B. 162, (1912) ,
A.C. 693, can be distinguished . On the question of the chain
not being in order, see Murphy v . Phillips (1876), 35 L.T.N.S.
477 ; McDonald v. B.C. Electric Ry. Co. (1911), 16 B.C. 386 ;
Halsbury's Laws of England, Vol. 21, p. 439, note (m) ;

Paterson, Widow and Children v . Wallace & Co . (1854), 1
Macq. H.L. 748 ; Labatt 's Master and Servant (1904), 2,298 .
They will contend we should have told the plaintiff what was
the capacity of the elevator : Cribb v . Kynoch, Limited (1907) ,
2 K.B. 548 ; Young v. Hoffman Manufacturing Company,

Limited, ib. 646. Where the duty is delegated, on the questio n
of liability, see Halsbury's Laws of England, Vol . 20, pp. 129 ,
130 .

	

As to the effect of the delegation, see Halsbury ' s
Laws of England, ib., p . 131. In this ease it is quite
clear that we have a competent superintendent : Smith v .

Howard (1870), 22 L .T.N.S. 130 ; Beven on Negligence,
3rd Ed., p. 648 ; Beven's Employers' Liability, 4th Ed ., p .
23. The onus is on the plaintiff to shew there is some evi-
dence : Slcerritt v. Scallan (1877), Ir. R. 11 C.L. 389 ;
Edwards v. The London and Brighton Railway Company
(1865), 4 F. & F. 530. As to the question of what ou r
responsibility is when competent men are employed and th e
accident is due to their negligence, see Beven on Negli-
gence, p . 629 ; Halsbury's Laws of England, Vol. 20, p. 131 ;
Canadian Asbestos Co . v. Girard (1905), 36 S.C.R. 13 ;
Ormond v. Holland (1858), E. B. & E. 102 ; Allen v. New

Gas Company (1876), 1 Ex. D. 251 ; Wilson v. Merry (1868) ,
L.R. 1 H.L. (Sc.) 326 at p . 344 ; McKelvey v. Le Roi Mining

Co . (1902), 32 S .C.R. 664, [9 B.C. 62] ; Hastings v . Le Roi

(No. 2) (1903), 34 S .C.R. 177 [10 B.C. 9] ; Canada Woolle n

Mills v. Traplin (1904), 35 S.C.R. 424. We are not respon-
sible for a defect in the working system : Root v . Vancouver

Power Co . (1912), 17 B.C. 203 at p . 205 .
S. S. Taylor, K.C., for respondent (plaintiff) : The defend -

COURT OF

APPEAL
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ants are out of Court on section 32 of the Factories Act. The
elevator fell because the safety
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within Ainslie Mining and Ry . Co. v. McDougall (1909), 4 2

S.C.R. 420, in the Supreme Court of Canada, and the cases i n
which that case has since been followed .

IRVING} and GALLIHER, M.A. concurred with MACDONALD,
C.J.A .

Appeal dismissed.

Solicitors for appellants : C. W. Craig & Co .

Solicitors for respondent : Taylor, Harvey, Grant, Stockton
& Smith.

McKISSOCK v. MCKISSOCK .

Husband and wife—Handing over of husband's earnings to wife—Invest-
ment of savings by wife---Husband's interest in investments .

Practice—Pleadings—Amendment of at trial—Should be written .

A husband who hands over all his earnings to his wife upon an agreement
between them that any balance saved from the cost of living be invested
in real estate for their mutual benefit, share and share alike, i s
entitled, in the event of a separation, to an undivided half interest i n
all investments so made .

Per IRVING and MARTIN, JJ .A . : Where leave to amend is granted at th e
trial, the terms of the amendment ought to be written out for the
benefit of the Court of Appeal, if for no other reason .

APPEAL by the defendant from the judgment of HUNTER,

C.J.B.C. in an action tried at Vancouver on the 5th of December ,
1912. The plaintiff, after his marriage in 1906, gave all hi s
earnings to his wife on the agreement that their savings should b e
invested in real estate for their mutual profit, share and share
alike . The wife made investments, putting the same in her own

name, and in January, 1912, left her husband without accountin g
for his share. In an action for an accounting and for a mandatory
order compelling the wife to transfer to the plaintiff his share o f
the properties standing in her name, the learned trial judge
came to the conclusion, on the evidence, that there was an under -

26

COURT OF
APPEA L
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COURT OF standing between the husband and wife by which the money i n
APPEAI.

the possession of either should be used as one fund, and any

	

1913

	

investment made with such money should be for their joint bene -
July 22 . fit.

	

He was, therefore, of the opinion that the husband

MCKissocK
(plaintiff) was entitled to a declaration that the wife held a n

	

v .

	

undivided half interest in the property in question for th e
McKlssocx

plaintiff. Defendant Mrs . McKissock appealed.
The appeal was argued at Victoria on the 13th of June, 1913 ,

before MACDONALD, C .J.A., IRVING, MARTIN and GALLIHER ,

JJ.A .

R. M. Macdonald, for appellant (defendant) : The judgmen t
of the trial judge is based upon an alleged partnership, which h e
finds to have existed between the plaintiff and defendant, but no
such case is alleged on the pleadings . The plaintiff's case as
originally launched, merely alleged that he was the co-owner with
the defendant in one specific lot of land, having joined with he r
in the purchase. This the defendant denied . After obtainin g
discovery, the plaintiff amended his claim, setting up an entirel y
new cause of action, which, in effect, charged that he had
advanced all the purchase moneys for all the properties whic h
the defendant had ever acquired since their marriage, and askin g
for a declaration that he was the owner on the principle of a
resulting trust.

No amendment was ever ordered, or, indeed, asked for, alleg-
ing a partnership agreement. It is, therefore, not open to the
Court to find such an agreement, and, indeed, the fact that after
twice preparing his case the plaintiff made no such allegation ,
ought in itself to sufficiently disprove the existence of any suc h
agreement. To establish such an agreement there must be evi-
dence that both parties understood that such an agreement wa s
being entered into. In other words, there must be the anirnus

contrahendi . The evidence, so far as it goes, rebuts the ide a
of a partnership . Both husband and wife bought and sol d
independently of the other. Each had a separate bank account ,
and neither claimed any right to interfere in the transactions o f
the other. Such money as the defendant invested apart from
what she commenced with of her own, was either given to her by
her husband, or saved, with his knowledge, out of housekeepin g

Argument
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expenses, or procured from keeping boarders . He referred to
Barrack v. M'Culloch (1856), 3 K. & J. 110 at p. 119 ; White
and Tudor's Leading Cases, 8th Ed ., 838 ; In re Whittaker

COURT OF
APPEAL

191 3

(1882), 21 Ch. D. 657 ; Glegg v. Bromley (1912), 81 L .J., July 22 .

K.B. 1,081 at p . 1,084 ; Sanderson v. McKercher (1886), 13
McKISSOCKA.R. 561, (1887), 15 S.C.R. 296 .

	

v.

J. H. Senkler, K.C., for respondent (plaintiff) : The argu- McKlssoc x

ment at the trial was on the question of what evidence shoul d
be believed, and the learned judge held in our favour . On
the question of the amendment, although the transcript does no t
shew that the application to amend was granted, the note of th e
trial judge, made before the notice of appeal was served or filed ,
proves that the application was granted ; and the nature of th e
proceedings after the application was made shews clearly tha t
the application was granted . If it were necessary, and we

Argument
submit it is not, we could apply to amend now : Winter v . B.C.
Electric Ry. Co. (1910), 15 B.C. 81 .

Macdonald, in reply : The pleadings as amended shew a
resulting trust. We are entitled to a new trial on proper plead-
ings. The onus in this case is on the plaintiff to prove th e
money given by him to the defendant was expended for propert y
bought under an agreement .

Cur. adv. vult .

22nd July, 1913.

MACDONALD, C.J.A. : I would dismiss the appeal. The rights
of the parties depend largely on the facts, and these upon th e
credence given to the conflicting testimony of the parties who MACDONALD,

were the principal witnesses . I cannot say that the conclusion C.J.A.

arrived at by the trial judge was wrong. I think there is quite
sufficient evidence to support it .

IRVING, J .A . : I would dismiss this appeal .
As to the ground that the pleadings will not support the judg-

ment, the pleadings were amended or taken as amended—at th e
trial so as to include the ground upon which the learned Chief IRVING, J .A .

Justice proceeded.
Where leave to amend is given at the trial, the terms of the

amendment ought to be written out : see Hyams v. Stuart King
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(1908), 2 K.B . 696, a rule of practice that has been recom-
mended by members of this Court on more than one occasion . It
is a matter of regret that more care is not observed in these mat-
ters. Proceedings should be conducted in one Court with du e

McKissocK regard to the fact that later on they may be inquired into by a
V .

	

different Court . Lord Cranworth, who had been a Baron of th e
MCKISSOCK

Court of Exchequer, a Vice-Chancellor and a Lord Justice o f
Appeal, and was then the Lord Chancellor, said :

"I will remark, even at the hazard of that obloquy which attaches in th e
present day (1854) and not improperly attaches to mere formalists, that I
should be glad to see strictness and accuracy and precision of statement i n
all pleadings, as being in my opinion alike conducive to the benefit of liti-
gants, and furtherance of public justice, and the great convenience of Court s
of justice. "

The application to amend was made before the cross-examina-
tion of the plaintiff, practically at the beginning of the trial, an d
I think all parties proceeded on the assumption that the amend-
ment had been allowed. It is not difficult to draw the inferenc e
that the amendment was allowed, as no objection was made, an d
as it would have been impossible, in my opinion, for the learne d
judge to have refused to allow it . As to the proper time to as k
for an amendment, see Rainy v. Bravo (1872), L.R. 4 P.C . 287

at p. 298 ; Edevain v. Cohen (1889), 41 Ch. D . 563, affirmed b y
the Court of Appeal, 43 Ch. D . 187 .

The disputes between husband and wife over savings accumu -

IRVING, J .A .
lated whilst they were living together are difficult cases to deal
with. I had to try one in 1907—Dudgeon v. Dudgeon. The
reported cases on the subject, as may be imagined, run a long
way back, but I shall content myself with citing two or thre e

cases only. Stemming v. Style (1734), 3 P. Wms . 334, 2 Eq .

Ca. Abr. 156 : The husband's executors brought a bill agains t
the wife for discovery of his personal estate, and the wife
brought a cross bill and insisted upon being admitted a credito r
for £100 lent her husband, which she had acquired by her fru-
gality, for the husband, allowing a certain sum for housekeeping ,
agreed by parol that what she could save out of that allowance ,
and out of the profit of all butter, eggs, pigs, poultry and frui t
beyond what was used in the family, she might apply to her ow n
use, and the agreement being proved, and also the lending of th e
money, the Lord Chancellor (Talbot) decreed that she was a
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creditor, and entitled to the money—the text adds "especially mum' OF

there being no creditor of the husband to contend with ."

	

APPEA L

The leading authority appears to be Barrack v. M`Culloch

	

191 3

(1856), 3 K. & J. 110, 26 L.J., Ch. 105, where Page Wood, July 22 .

V.C., afterwards Lord Chancellor Hatherley, said that money
MWKISSOCK

received by a married woman out of the proceeds of her hus-

	

v
band's business, or saved by her out of moneys given to her by MoKIssoeR

him for household purposes, dress, or the like, and invested by
her in her own name, belongs to her husband. Secus as to
moneys saved by her out of the income of her separate estate, an d
so invested .

This case was recognized in Brooke v. Brooke (1858), 25
Beay. 342, 27 L.J., Ch. 639 ; and followed in Birkett v. Birkett
(1908), 98 L.T.N.S. 540, where the husband, when in England, IRVINO, LA .
was in the habit of giving his wife all he earned, receiving back
such sums as he required when he asked her for money ; that
after he went out to South Africa he remitted money to her fo r
the maintenance of herself and family without any instructions
as to what she should do with the surplus. Later they separated .
It was held that the savings from the moneys remitted from
South Africa belonged to the husband .

MARTIN, J .A . : This appeal turns, in my opinion, upon th e
question of fact as to whether or no the amendment was allowed
at the trial, which the respondent now relies upon ; if it were no t
the judgment clearly cannot be supported . Both counsel were
positive on the point, taking, unfortunately, exactly opposit e
views of what occurred. The official stenographer's report
(under section 62 of the Supreme Court Act) of what took place
shews that the amendment was asked for, but there is nothing
there to shew that it was granted, and no inference against the LAsTIN, as .
appellant can fairly be drawn from her counsel's cross-examina-
tion, because the pleadings at the time of trial were such that al l
the questions that were asked could properly be asked upon them,
apart from any amendments at the trial . The statement of th e
trial judge, made, as he says, when the case was in this Court,
is of so inconclusive a character that it does not assist the
respondent. But there is, however, a note of what occurred in a
discussion on costs, after judgment was given, which is of con-
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COURT OF siderable importance, and I think settles the matter. The fol-
APPEAL

lowing is the note :

	

1913

	

"Mr . Macdonald : As to the costs of the action, my Lord, if this is a part-

July 22 .
nership, I take it that this is a partnership action, and the costs woul d

	 have to be paid out of the partnership fund .

MCKlssocK "COURT : Why ?

	

v.

	

"Mr . Macdonald : Because it it a necessary proceeding to wind up th e

MCKISSOC% partnership .

"COURT : They had to come to the Court and get a declaration and you
disputed the fact that a partnership existed, and so why should you not

pay the costs? I suppose it does not matter very much, because it wil l

come out of the one fund in any event . I do not see any reason for depart-
ing from the usual rule . "

Here the fact that the question of a partnership had just been
in controversy is alleged by the learned judge, and is admitte d
practically by the defendant's counsel, yet that could not have
been the case unless the amendment had been granted . We were
not referred to this conclusive note by either counsel, it doubtles s
having escaped their attention and recollection, and I only dis-
covered it to-day (August 21st, 1913), when, in the course of
writing my promised reasons for the dissenting judgment I

MARTIN, J .A.
delivered on the 22nd of July last, which judgment was arrived
at in ignorance of this crucial fact, new to this Court . In the
face of it I cannot persist in the opinion I formed during the
argument that there was no amendment, and in that case I do
not think we should be justified in disturbing the judgment. In
such very exceptional circumstances the only proper course fo r
me to adopt is to now withdraw my dissenting opinion and concu r
with my learned brothers in dismissing the appeal. I entirely
agree with what my brother IRVING has said about the necessity
of amendments being reduced to writing and filed without delay ,
thereby avoiding these regrettable and unseemly disputes that
have arisen before us more than once .

GALLIHER, J .A . : I see no reason to interfere with the finding s
of the learned trial judge, who, in my opinion, came to the right

Appeal dismissed .

Solicitors for appellant : MacNeill, Bird, Macdonald &

Bayfield .
Solicitors for respondent : Senkler, Spinks & Van Horne.

OALLIHER.
J .A.

	

conclusion.
The appeal should be dismissed .
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VELASKY v. WESTERN CANADA POWER COMPANY .

Master and servant—Contract to strengthen poles and string wires—Inde-
pendent contractor—Lineman employee of contractor—Injured whil e
stringing wires—Liability of owners—Negligence .

The defendant Company had erected a line of poles for stringing electri c
wires . A contract was entered into with L. to string the wires, bu t

before this work was commenced the defendants, finding that the pole s

had become unsafe chiefly through the action of water in a ditch that ran
parallel with and close to the line of poles, made an additional contract
with L. to have the poles strengthened . It appeared that L. was an

experienced and competent man in the work which he contracted to do ,

and it was admitted that he was an independent contractor . The

plaintiff was employed by L . as a lineman to string the wires . After

he had climbed one of the poles, it fell, and he was injured. In an

action for damages the jury brought in a verdict for the plaintiff .
Held, on appeal, per MACDONALD, C .J .A . and IRVING, J .A. (following Murray

v . Currie (1870), L .R . 6 C .P . 24), that the plaintiff had no cause o f

action against the defendant Company.

Per MARTIN and GALLIEHER, JJ .A. (following Marney v . Scott (1899), 1
Q .B. 986) : The defendants owed a duty to those who came upon thei r

property for the purpose of work in which they were entrusted, to se e

that the property and appliances were in a safe condition, and the duty
was not discharged by contracting with a competent person .

The Court being equally divided, the appeal was dismissed .

APPEAL from the judgment of MURPHY, J. and the verdict o f
a jury in an action tried by him at Vancouver on the 10th of
January, 1913. The jury found in favour of the plaintiff in
the sum of $3,200 damages, for which judgment was entered .
The facts are set out in the headnote and reasons for judgment .

The appeal was argued at Vancouver on the 22nd of April ,
1913, before MACDONALD, C .J.A., IRVING}, MARTIN and
GALLIHER, JJ.A.

Sir C. H. Tupper, K.C., for appellants (defendants) : The
defendant Company had contracted with one Lockwood t o
strengthen the poles and string the wires . Lockwood employed
the plaintiff as one of his men for carrying out the contract .
The evidence shews clearly that this is a case of volens, and a
motion was made to withdraw the case from the jury. The

COURT OF

APPEAL

191 3

July 22.

VELASK Y

V .
WESTERN
CANAD A

POWER Co.

Statement

Argument
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couRT of judge, in charging the jury, said that we should have had th e
APPEAL

poles in a reasonably safe condition, but he was wrong in this, as
1913 we knew they were not safe, and it was part of the contract that

July 22 . Lockwood should make them safe . The jury, when giving

VELASKY their verdict, did not answer the question as to volens . The
v .

	

defect in the grading and material holding up the poles was quit e
WESTER N

CANADA apparent, and there is evidence of instructions given the plaintif f
POWER Co. to see that the poles were safe, and that if they were not, to hav e

them made safe : see Dart v . Toronto R. Co . (1912), 8 D.L.R.
121 ; Halsbury's Laws of England, Vol . 21, p. 473, paragraphs
795 to 797 . The owner cannot escape liability by employing an
independent contractor to conduct dangerous work unless th e
owner takes proper precautions in letting the contract : Hals-
bury's Laws of England, Vol . 20, p. 119, paragraph 234 ;
Bergklint v . Canada Western Power Co . (1912), 17 B.C. 443 .

Mowat, for respondent (plaintiff), referred to Heaven v .

Pender (1883), 11 Q.B.D. 503 at p. 515 ; Marney v. Scott

(1899), 1 Q .B. 986 at p . 991 ; Pollock on Torts, 5th Ed., 477 ;
Valiquette v. Fraser (1907), 39 S.C.R. 1 ; Indermaur v . Dames

(1866), L.R. 1 C.P. 274, (1867), L.R. 2 C.P. 311. Juries in
Ontario are bound to answer questions, whereas in Britis h
Columbia they are not . In this case Lockwood had the tw o
contracts, first, to strengthen the poles ; second, to string up the
lines ; but the defendants did not see that the first contract wa s

Argument properly done until the contractor hired men to complete the
second contract : Tarry v. Ashton (1876), 1 Q.B.D. 314. It
was the duty of the defendants to see that the pole was safe .
The torrent was running for two weeks before the accident, and
if they had taken reasonable care they would have found out that
the water had undermined the pole . On the question of the
liability of the owner, even although he employs a competen t
person to perform the work, he referred to Longmore v. J. D.

MacArthur Co. (1910), 43 S .C.R. 640 ; Hardaker v. Idle Dis-

trict Council (1896), 1 Q.B. 335 ; Penny v. Wimbledon Urban

Council (1899), 2 Q.B . 72 ; Holliday v . National Telephone

Company, ib . 392 ; Kirk v. City of Toronto (1904),8 O.L.R.
730 ; Smith v . London and Saint Katharine Docks Co . (1868) ,
L.R. 3 C.P. 326 ; Fallis v. Gartshore, Thompson Co . (1902), 4
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22nd July, 1913.

	

VELASKY

MACDONALD, C .J.A. : The facts of this case are very simple .
WESTERN

The defendants had erected a line of poles upon which they CANAD A

intended to string their electric wires. Before the time arrived
POWER Co.

for stringing the wires some of the poles had become insecure by
reason of the action of water or otherwise. They made a con-
tract with one Lockwood to make these poles secure and t o
string the wires. It was conceded by respondent's counsel that
Lockwood was an independent contractor. The plaintiff was
employed by Lockwood in stringing wires on said poles, and
after climbing one of them it fell, causing the injuries for which
this action was brought . This was one of the poles which shoul d
have been made secure by Lockwood before attempting to strin g
the wires. Instead of suing his employer, Lockwood, th e
plaintiff brought this action against the defendant Company, and
the jury found a verdict in his favour . The evidence disclose s
the fact that Lockwood was an experienced and competent ma n
in the work which he contracted with the defendants to do .

In these circumstances I am of the opinion that the plaintiff
had no cause of action against the defendants . The evolution MACDONALD ,

of the law on the question of liability where a contractor is

	

C.J.A.

employed is traced in Beven on Negligence, 3rd Ed ., pp. 597
to 607 .

The respondent relies upon Heaven v . Pender (1883), 11

Q.B.D. 503 ; Marney v. Scott (1899), 1 Q .B. 986 ; and Penny

v . Wimbledon Urban Council (1899), 2 Q .B. 72 ; but I think al l
these cases are distinguishable from the case at bar . Here the
negligence was Lockwood's, and unless the law is that th e
defendant owes a duty to Lockwood's employees to see that
Lockwood does his duty towards them, then the plaintiff cannot
succeed. The question may not be quite free from doubt, bu t
I think I should be going beyond the authorities if I were to
hold that, except where the duty is statutory or of the class
specially owed to the public, or by occupiers of property t o

O.L.R. 176 ; Holmes v. North Eastern Railway Co . (1869) ,
L.R. 4 Ex. 254 ; Francis v . Cockrell (1870), L.R. 5 Q .B. 501 .

Tupper, in reply.

	

Cur. adv. vult.

	

July 22 .

COURT OF
APPEAL

1913
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IRVING, J .A .

persons coming there by invitation, or on business, a corporatio n
letting work of the nature in question to a competent contractor,
had failed in its duty to the contractor's servants when, having
ascertained the defects, it did no more than to employ that con -
tractor to remedy them.

I would allow the appeal and dismiss the action .

IRVING, J .A. : The plaintiff, who was in the employ of on e
Lockwood, sustained injuries when acting as an employee o f
Lockwood, brought this action against the Power Company,
because he sustained the injuries in consequence of one of thei r
poles—which he had ascended for the purpose of stringing wire s
thereon—falling with him.

Lockwood was an independent contractor employed by th e
defendants to erect and strengthen a certain line of power poles ,
many of which were known to be undermined by water . He was
also to string them with wires. The operations were being car-
ried on by Lockwood ; the pole in question had not been
strengthened by the erecting gang before the plaintiff ascende d
it for the purpose of attaching to its cross-arms the wires .
Having regard to the circumstances of this accident, I do not
think the plaintiff has a cause of action against the defendants .
There was no contractual relationship between him and them.
They owed him no duty to warn him, or to see that the pole s
were firmly erected, before he ascended to string the wires.

There is a duty imposed by law on the occupiers of building s
and structures intended for human use or occupation, but th e
extent of that duty varies very much . It may vary with regar d
to the class of structure or with regard to the persons to whom i t
(the duty) is owed. In certain cases the occupier cannot dis-
charge himself by employing an independent contractor for th e
maintenance and repair of the structure, however careful he
may be in the selection of that contractor . To an action by a
passer-by—one of the public—who had sustained injuries b y
one of these poles falling upon him, it would be no answer t o
say : I had selected a very careful, competent contractor. Kirk
v. City of Toronto (1904), 8 O .L.R. 730, illustrates that line of
law very well, but the plaintiff in this case was not a passer-by .
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He was employed by Lockwood, who had contracted to erect an d
to wire the poles. As a general rule, the master's duty to hi s
servant, which duty is independent of contract, is the same a s
that owed by an occupier of property towards any member o f
the public coming by invitation on his premises on business o f
common interest, except in so far as the contract of hiring an d
service implies a special acceptance of risk. Fellow servants of
his—possibly in a different department—had been guilty o f
negligence, and he therefore could not succeed in an action
against Lockwood, his employer .

Mr . Mowat 's contention is that there was an absolute duty on
the defendants to the plaintiff . What duty ? To warn him
that the gang which ought to precede him and make the pole
firm had not done so. Indermaur v. Dames (1866), L.R. 1 C.P.
274, is pressed too far. The duty is to warn against unusua l

danger. See the summing up of Erle, C .J., and observe that
the measure of liability was discussed only incidentally. The
chief point under discussion was as to the plaintiff being a
licensee .

I have read all the cases to which Mr. Mowat has referred us.
I cannot agree that there was any absolute duty on the defend-
ants which would prevent the operation of the rule of common
employment, if that rule were applicable. Most of the case s
cited turn on the duty of occupiers of premises, or on nuis-
ance to the public, but I do not think they are applicable to thi s
case, because the persons in possession of this structure, if i t
can be regarded as a structure, were at the time of the accident
not the defendants, but Lockwood, the contractor . The basis of
the duty to take care is founded on the theory that there is a n
invitation, expressed or implied, or holding out that the place i s
safe. How can there be any such holding out to a workman i n
the employ of the contractor who had to make the place safe ?
Or how can the workman who has received an express invitatio n
from Lockwood attribute any representation to the defendants ?

The case of Murray v. Currie (1870), L.R . 6 C.P. 24, seems
to me in point, There, Kennedy had a special contract, employ-
ing plaintiff and one Davis and several other men, and doing th e
work of stevedoring for the defendant, but quite independently of

COURT OF
APPEAL

191 3
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VELASBY
V .

WESTER N
CANADA

POWER CO .

IRVING, J .A.
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COURT OF the defendant. Davis was negligent, and in consequence plaintiff
APPEAL

was injured . Plaintiff got a verdict, but was not allowed to
1913

	

hold it. Willes, J . said :
July 22 .

	

"I apprehend it to be a clear rule, in ascertaining who is liable for the
act of a wrong-doer, that you must look to the wrong-doer himself [of. Lees

VELASIiY v . Dunkerley Brothers (1911), A .C . 5 at p. 8] or to the first person in the
°'

	

ascending line who is the employer and has control of the work . You

MARTIN, J .A. : A contractor erected for the defendant a line
of poles on a rural highway, and a few months afterwards th e
same contractor agreed with the said defendant to string wire s
on the same poles to complete the line. Very shortly thereafter
it was discovered by the defendant that some of the poles wer e
in an unsteady and unsafe condition, so the contract wa s
expanded and its price increased to include the strengthening of
such poles, the work to be done concurrently—as the superinten-
dent of the Company puts it :

"I instructed Lockwood (the contractor) to go out there and string th e
wires, and while stringing the wires to put the poles in good shape . I also
instructed Campsie (the line foreman) to make sure that the poles were i n
good shape."

This contract was made about a week before the accident, an d
Campsie pointed out to the contractor the poles that require d
strengthening. The plaintiff is a lineman, and suffered serious

MARTIN, J .A . injury by one of the unsafe poles falling when he was on i t
engaged in stringing wires . There is no evidence of the steps ,
if any, taken by the contractor to make the poles safe, and th e
plaintiff swears positively that he got no such instructions. At
the same time he admitted that if he thought a pole was unsaf e
it was always his duty to guy it before climbing it, but that h e
had no such suspicion in this instance ; and the circumstance s
of the case were such on the evidence, that the jury were full y
entitled to find as they did, that the plaintiff was not guilty of
contributory negligence ; the evidence of the witness Hogarth,in
particular, as to the pole standing in a four-foot crust of earth
which, however, had become undermined by water, is in his
favour. It is urged that as the defendant employed an indepen-
dent contractor, admittedly competent, to make the poles safe as

WESTER N
CANADA cannot go further back, and make the employer of that person liable . "

POWER Co . I would allow the appeal .
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well as string the wires, it is relieved of liability . But, after
considering carefully many authorities, I am of the opinion tha t
it cannot escape, and is liable on the principle laid down i n
Marney v. Scott (1899), 1 Q.B. 986, which not only has neve r
been questioned, but is cited with approval in Valiquette v.

Fraser (1907), 39 S .C.R. 1 at pp. 34, and is the nearest English
case to the one at bar that I have been able to find . It is said ,
pp. 989-90, by Bigham, J. :

"I think that a man who intends that others shall come upon propert y

of which he is the occupier for purposes of work or business in which he i s

interested, owes a duty to those who do so come to use reasonable care t o

see that the property and appliances upon it which it is intended shall b e

used in the work are fit for the purpose to which they are to be put, and

he does not discharge this duty by merely contracting with competent

people to do the work for him . If the parties with whom he so contracts

fail to use reasonable care, and damage results, the occupier still remain s

liable . I think that this is the true effect of the cases which were cited t o

me in argument . "

See also p . 992 for the adoption of the rule in Pollock o n
Torts, 5th Ed ., 477, also approved in Valiquette v . Fraser, supra,

p. 4. That was a case of the charterer of a ship being hel d
responsible to one of the servants of a stevedore (the contracto r
to load the ship), who was injured by a defective ladder leadin g
into the hold, and though there was no question of the employ-
ment of a competent person to inspect, yet the decision is apar t
from the line of cases relating to injuries caused to the publi c
by the carrying out of works on a highway, wherein it is settled MARTIN,

that the owner cannot escape liability by the employment of a
competent contractor, such as Tarry v . Ashton (1876), 1 Q .B.D .
314 ; Hardaker v . Idle District Council (1896), 1 Q.B. 335 ;
Penny v. Wimbledon Urban Council (1899), 2 Q .B. 72 ; Holli-

day v. National Telephone Co ., ib . 392 ; and Kirk v. City of

Toronto (1904), 8 O .L.R. 730. Here, the defendant's propert y
--the pole line	 was to its knowledge in a very dangerous stat e
for anyone to string wires on, and it was its duty to see that n o
one was allowed to climb up on its poles for that purpose til l
the line had been made safe, and it is not a case where th e
liability could be avoided by attempting to delegate the duty t o
another, however competent . In circumstances of this class th e
owner, if he lets a contract to make the premises safe, must also

COURT O F
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CANADA 424-8 .
POWER Co . With respect to the objection taken to the learned judge' s

charge, it is sufficient to say that if I am right in the view I hav e
taken, it is substantially correct .

As to the fact that the jury did not answer the question o n
volens, the answer is that while the learned judge did submi t
questions to them, he did so in such a way (very regrettably I
think, with all respect, in view of the opinion expressed repeat-
edly by this Court as to his duty in negligence cases, the prope r
discharge of which is of great assistance to us in case of an
appeal), and they consequently returned a general verdict (apart
from answering five of his questions), as follows : "Verdict i s

MARTIN, J.A. declared in favour of the plaintiff for $3,200," which is suffi-
cient on the evidence . I remark that the learned judge was in
error in saying that the question he submitted thus : "Did the
plaintiff voluntarily assume the risk ?" was "the usual volens

question" and "embodies the doctrine of volens ." The full and
proper form of question on that point is to be found in Wood v.

Canadian Pacific Railway Company (1899), 6 B .C. 561 ; 30
S.C.R. 110 .

I refer to the similar case of Slater v . Vancouver Power Co .

[ (1913), 18 B .C. 429], in which we are delivering judgment
to-day, and the authorities there cited .

The appeal should, in my opinion, be dismissed .

GALLIHER, J.A . : If the defendants are liable in law, I think
the jury's finding of fact cannot be assailed . I think we must
regard these poles upon which the defendants' wires were to be
strung as a structure .

The defendants say : We are not liable because we employed ,
or rather contracted with, Lockwood, a competent man, for who m
the plaintiff worked, to string the wires on the poles, whic h

COURT of see that it is carried out . The eases of Valiquette v . Fraser,
APPEAL
— supra, and Canada Woollen Mills v. Traplin (1904), 35 S .C.R .
1913 424, directly support this view, particularly the latter at pp .

July 22. 430-6, wherein the distinction that applies to defective premise s
VELASKY is explained. And the same distinction is pointed out in Ainslie

v

	

Mining and Ry. Co. v . McDougall (1909), 42 S .C.R. 420 at pp.
WESTER N

GALLIHER,
J .A .
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included the one that fell with and injured the plaintiff . In
going over the line with Lockwood previous to the stringing o f
the wires, Campsie, a foreman of the defendants, says several o f
the poles which had been erected some time previous were no t
secure, and instead of fixing them himself, he made a verba l
contract with Lockwood to do so . It does not appear from th e
evidence that these poles were fixed by Lockwood.

It was the duty of the Company, in providing a structure
upon which workmen would have to go, and which structur e
they themselves knew to be defective, to see that the structure
was put in a fit and proper condition, and they cannot free them -
selves by delegating that duty to another . I regard the plaintiff
as being there at the invitation of the defendants within th e
meaning of the decision in Marney v. Scott (1899), 1 Q .B . 986.

It is quite a different case from that where a Company provid e
fit and proper plant and machinery and then employs competen t
foremen to run it . Here the plant or structure itself is defective .

I would dismiss the appeal .
Appeal dismissed.

Solicitors for appellants : Tupper, Kitto & Wightman.

Solicitors for respondent : Russell, Mowat, Hancox & Farris .
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MORRIsox,J . PICARD v . REVELSTOKE SAWMILL COMPANY,
1913

	

LIMITED, ET AL.

Jan. 17 . Principal and agent—Option to purchase properties of Companies —
Granted by managing director—Authority of—Sale brought about b y

COURT OF

	

agent's efforts—Agent's commission—Representation of authority—Per-
APPEAL

	

sonal liability of individual assuming authority .
Practice—Appeal books—Compilation of .

July 22 .

PICARD

	

defendant Companies, gave an exclusive option to the plaintiff to pur-
e 'REVELSTOKE

	

chase the two defendant Company's properties, the option to remain i n

SAWMILL

	

force until the vendor gave written notice of cancellation, subject to
Co. the purchaser having a reasonable opportunity to complete any nego-

tiations he might have in progress towards carrying out the agreement.
The purchaser was to receive a nine per cent . commission in the even t
of a sale going through. L. in fact was not the managing director of
one of the defendant Companies, having resigned shortly prior to his
signing the option . He was, however, president of one of the com-
panies and a shareholder in the other . Upon obtaining the option the
plaintiff arranged with brokers, who then communicated with one
Ward . Ward then entered into an arrangement with two men i n
April, 1910, who eventually brought about a sale of the two properties .
L. wrote the plaintiff on the 27th of May, 1910, cancelling the option .
The trial judge dismissed the action .

Held, on appeal, that L . had no authority to bind either Companies .
Held, further (MARTIN, J.A. dissenting), that the plaintiff brought about

the sale ; that he undertook the work of procuring a purchaser on th e
strength of the option under which he was to obtain a commission, an d
that L. was liable on the implied contract that he had the authorit y
to bind the Company, and was not relieved by his notice of cancellation
of the option .

Cohen v. Wright (1857), 27 L.J., Q.B . 215, followed .
Judgment of MoRRlsox, J . varied .
Per curiam : All appeal books should be in one volume except where the y

are too voluminous, in which event the paging in the second book
should follow along consecutively.

APPEAL from the judgment of MoRRIsoN, J. in an action
statement tried at Vancouver in November, 1912 . The facts are set ou t

fully in the judgment of the trial judge .

Bodwell, K .C., and D . A. McDonald, for plaintiff.
S. S . Taylor, K.C., for defendant Lindmark .
McCarter, for defendant Companies .

The defendant L., representing himself as managing director of one of the
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17th January, 1913 . momusorl, J.

MoRRISON, J. : In this action the plaintiff claims a commis-

	

1933
sion from the defendants upon the sale of certain properties .

Jan. 17 .
The action was launched against the defendants the Revelstok e
Sawmill Company, Limited, Yale-Columbia Lumber Company,

COAPPEA
LURT O F

Limited, Charles F . Lindmark, William A . Ward, Dominion
Saw 1Vhills & Lumber, Limited, and General Agency Corporation, July 22 .

Limited, but was discontinued as against all of them except the PICAR D

three first named.

	

v.
REVELSTOKE

The properties involved consist of sawmills and timber limits SAwmIL L

situate in British Columbia . The instrument in writing upon

	

Co .
which the plaintiff claims his commission is dated the 29th of
November, 1909, and is made between Charles F . Lindmark,
who is described as managing director of the Revelstoke Sawmil l
Company, Limited, of the one part, and the plaintiff of the
other. Supplemental to this agreement was the following letter ,
addressed to the plaintiff and signed by Lindmark, to which th e
plaintiff appended his name as agreeing to its terms :
"To Edmond Picard :

"Sir :—Regarding the option of purchase of the property of the Revel -
stoke Sawmill Company, Limited, and the property of the Yale-Columbi a
Lumber Company, Limited, at Westley, given you this day, it is under -
stood and agreed that in the event of your bringing about a completed sale
and purchase of the said properties or either of them you will receive an d
be paid a commission of nine per cent. upon the purchase price, if and whe n
received by the vendor and not otherwise . In the event of a sale bein g
arranged and completed with a customer found or introduced by you MoRRlsox ,
directly or indirectly although for a less price than that mentioned in th e
option, your commission shall nevertheless be nine per cent. of the selling
price if and when received by the vendor . Should it happen that a sale ba
made by you for more than $220,000 for the Yale-Columbia property an d
for more than $375,000 for the Revelstoke Sawmill property you will b e
paid in addition to your commission of nine per cent . on selling price men-
tioned in the option the whole of the surplus obtained over and above th e
said option price.

"Dated at Revelstoke, B.C ., this 29th November, 1909.
"Chas. F. Lindmark,

"I agree

	

"Vendor .
"Edmond Picard .

"Witness to signatures :
"W. I . Briggs ,

"Notary Public.

	

[Notary's. Seall "

The plaintiff, who is a broker and lives in France, whilst on a
voyage across the Atlantic fell in with one Andre Weill, anothe r

27
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11"Rlsox, s. gentleman of France, who it seems had an agreement, which ha s
1913 been referred to as an option, from the defendant Lindmark ,

Jan. 17 . covering substantially the above properties . The plaintiff and
	 Weill became friends, and upon arrival in New York at onc e

OF began collaboration on this option. In due course the plaintiff

July 22 . by Mons. Weill, the result being that Weill was, as far as Lind-
PICARD mark was concerned, eliminated from the negotiations, and th e

REVELSTOKE Plaintiff solely remained dealing with Lindmark, who, durin g
SAWMILL the period relative to this suit, lived at Revelstoke, B .C., to whichco .

place the plaintiff came, and would remain for considerable time ,
off and on negotiating with Lindmark. Interviews and corres-
pondence took place and were maintained between them. The
plaintiff gravitated between Paris, London, New York, Michi -
gan, Chicago, Seattle, Vancouver and Revelstoke, apparently i n
search of a buyer under this option, but no result followed. The
plaintiff impressed me as an exceedingly intelligent person, an d
I am bound to say that very little information could escape him
relating either to the companies in question or to the persons
who were most interested in the disposal of their assets, so tha t
it is a matter of comment that of all points of negotiation and
inquiry in the East frequented and canvassed by him, Minne -
apolis, the home of Mr. Bowman, who was a controlling spiri t
in the companies concerned, was the one place he seemed t o

nroxxisox, a . have overlooked and avoided, although frequently and for con -
siderable periods in the vicinity, and doubtless always or occa -
sionally passing through that city en route east and west .
Lindmark more than once during their intercourse referred to
the "eastern interest" in a manner which should have cause d
a less astute person than Picard to see the advisability of com -
municating with Mr. Bowman at certain junctures. For
example, on the 17th of November, 1909, Picard wired Lind -
mark that an option for 60 days, with owner's signature, wa s
required. This was from Chicago . But notably the inciden t
of the postscript to the option of the 29th of November, 1909 ,
Picard admits Lindmark asked to have this clause cancelled in
case the eastern owners would not agree . On the 29th of
November, 1909, the very day the option was signed, Mr .

came in touch with Lindmark, who apparently was not impressed
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Bowman wrote Lindmark that an option was not wanted . I MoRRIsox,

accept the evidence of Bowman, Hess and Poole, that they did

	

191 3

not know of any authority to Lindmark as claimed, and that as
Jan. 17 .

a matter of fact none was given him. I also accept their evi -
dence that they did not know of any option from Lindmark to COURT OF

APPEAL
Picard at any time during the period material to this action, —
and that Mr. Picard was unknown to them even by name, as July 22.

they allege. I find that Mr. Picard had no contractual rela- PICARD

tionship whatever with the defendant Companies. He neither
REVEL$TOHE

got in touch with them nor attempted to do so .

	

SAWMILL
Co.

I cannot, therefore, accede to the contention on behalf o f
the plaintiff that I may infer authority on Lindmark's part t o
sell the assets of the defendant Companies. That such authority
ought to be implied in the circumstances of this case is, in m y
opinion, even more hopeless. I do not think that the doctrine
annunciated and alleged as being found in articles 95 and 10 0
of the articles of association, relied upon by Mr . Bodwell on
the question of authority, and paraphrased by him as follows ,
namely : "That the directors can do anything which the Com-
pany can do except such matters as would have to be decided i n
meetings, and further, that they can employ agents to sell prop-
erty and delegate to any one their authority," help me on this
point of implied authority to wipe the Companies out of exis-
tence. It seems to me that the "sale" of substantially the whol e
of the Company's assets is not a matter that has any relation to Mo$slsox, s.

the carrying on of the Company's business . Such a "sale" was not
within the scope of any implied authority (assuming any implied
authority existed), given him for the purpose of managing an d
conducting their business, so that the plaintiff must, in such a
case, prove affirmatively that Lindmark, whom he contends
affected to bind the Companies, had been authorized to do so :
Smith v . Hull Glass Co . (1849), 8 C.B. 668 at p. 677. But
Lindmark was not, at the date of the option nor for some month s
before, managing director. As against the defendant Com-
panies I therefore dismiss the action.

Alternatively, it is further claimed that there should be in
any event judgment against Lindmark personally . I think that
the plaintiff fails as against him also. Lindmark, as far back
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Mossisox, J. as the 19th of April, 1909, suggested withdrawing from thei r

1913 then arrangement owing to delay . The work being done by the

Jan . 17 . plaintiff all along was purely tentative. There was no more
reason for Lindmark to suppose that Picard's efforts would result

COURT OF conclusively at or about the time that the letter of cancellatio n
APPEAL

July 22
.	 this particular case, I think Lindmark was justified in taking th e

PICARD course he did. Picard's efforts covered a wide field, and h e

REVELSTOKE came in contact with many people who dealt in the kind o f
SAWMILL proposition (business) he had in hand. Unquestionably it i s

co.
work requiring ability of a sort, persistence and diplomacy .
Picard, I find, entered into the agreement in question with hi s
eyes open . I do not think, from his ability to appreciate th e
exact relation which Lindmark bore to the properties involved ,
he could have been in any way misled by Lindmark. Had
Lindmark chosen to have given notice of cancellation at an y
previous juncture (when Picard was dealing with Spry, for
instance), he might with equal plausibility have contended tha t
it was premature, and that he should have had time to consum -
mate his dealings . I do not think the fact that he could shew
that ultimately Spry had in fact bought would affect the notic e
of cancellation . The giving of this notice of cancellation was a
contingency never remote during the pendancy of Picard' s
negotiations . He chose deliberately and voluntarily to specify

MORRis", J . a certain particular address to which such notice would have t o
be sent . To that address it was sent, and I do not think Picar d
should now be heard to complain of that . I accept Lindmark' s
evidence as to his reasons for cancelling the option . There are
several incidents which, though in my opinion of secondar y
importance, yet, because they have been emphasized, I shall dea l
with. For instance, in the recital to the option of the 22nd o f
November, 1909, Lindmark is put down as being managin g
director of the Revelstoke Company. This, I think, was simpl y
copied from the earlier option to Weill, when he was in fac t
managing director. The solicitor, or his clerk, doubtless so
described him. Of course he did not sign the document as such .
Again, when the clause after the signature to this option wa s
scored out, doubtless Lindmark was confident he could get hi s

was despatched, than previously. Under all the circumstances of
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people in the east to confirm his arrangements with Picard in 3IOARIsox, J.

the case of a bona-fide sale, which sale all the defendants were

	

191 3

willing to effect.

	

Jan . 17 .

Then, as to the appearance in the negotiations of those people,
COURT O F

some of whom became interested in the sale which ultimately APPEAL

took place, it seems to me that it was quite open to Lindmark
July 22 ,

to anticipate Picard's failure to consummate a sale through	
them, assuming he knew that Picard was negotiating with them Pie,'
(which he says he did not), and to cancel his option with a REVELSTOKE

view of concluding a sale himself, or through some one else. IIe SAo3u,L

gave Picard a fair trial and was not satisfied. I cannot find
that in the course he took Lindmark acted fraudulently, or
with, a view to defeat Picard's commission, unless I do so by
a process of what might even be good guessing. I find the con-

MoRRISON, J .

tractual relations between the plaintiff and Lindmark were ,
pursuant to their agreement, ended by the letter of cancellation .

The action is therefore dismissed, with costs .

The appeal was argued at Vancouver on the 14th of May,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A .

Bodwell, K.C., for appellant (plaintiff), asked leave to put i n
a statement of the items in the evidence he wished to refer to.

[Per curiam : Our experiences of written arguments hav e
not been at all happy . We wish at the same time to stat e
that all appeal books should be put in one volume excep t
when it is too voluminous, in which case the paging in th e
second volume should follow along consecutively . ]

The first question is whether Lindmark was authorized by
the Companies to make a sale. He referred to In re Barr's Argumen t

Trusts (1858), 4 K. & J. 219 at p . 236. It is only necessary
to prove that the appellant had authority as agent to make
arrangements for the sale of the property. We had an arrange-
ment with Belmur & King, of Seattle, who saw W. A. Ward ,
who made an arrangement with Cecil Ward and Blaylock, th e
two latter having eventually brought about the sale . Picard,
therefore, found the purchaser, and, under the agreement, h e
is entitled to his commission : Biggerstaff v . Rowatt's Wharf .
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Mossisos, a. Limited (1896), 2 Ch . 93 . We do not have to chew that Lind-

1913 mark had authority to bind the Company. If he makes an

Jan. 17 .
arrangement with an agent and if a sale takes place by the
Company to a purchaser obtained by the agent, the Company i s

COURT O F
APPEAL liable for the commission. A contract to employ an agent to fin d

a purchaser need not be in writing. Lindmark had been
July 22 .
	 managing director up to May, 1909, and in November, when

PICAED the contract was made, he was a director . The directors coul d
REVELSTOBE do anything which the memorandum of association of th e

SA
CO

ILL Company authorizes and the question is : Did Lindmark repre-
sent his authority, and did Picard deal with him in tha t
capacity? See Smith v. Hull Glass Co . (1849), 8 C .B. 668 ,
(1852), 11 C.B . 897 ; Duck v. Town Galvanizing Co. (1901) ,
2 K. B. 314 ; Royal British Bank v. Turquand (1855), 24 L.J . ,
Q.B. 327 . The denial in Lindmark's evidence amounts to
and should be construed as an admission . If he did not have
the authority, he at least represented himself to have th e
authority : Halsbury's Laws of England, Vol. 1, p. 221, para-
graph 466 ; Fallen v. Wright (1857), 8 El . & Bl . 647 .

S. S . Taylor, K.C., for respondents (defendants) : The ques-
tion resolves itself as follows : First, the liability of the Revel-
stoke Company .

[Per curiam : We do not require to hear you as to the Yale-
Columbia Company . ]

Argument Second, the liability of Lindmark personally ; and third ,
whether the plaintiff had anything to do with bringing abou t
the sale. As to the Company, they cannot be liable unless they
have expressly given Lindmark authority, or by standing by ,
have acquiesced so as to create an estoppel . A man who i s
merely a director cannot involve the Company. There is
positive testimony that the plaintiff obtained the agreement
from Lindmark simply to use it for the purpose of trying t o
get a purchaser . Lindmark says that he gave him the docu-
ment for a specific purpose, he (the plaintiff) knowing tha t
Lindmark did not have the authority to bind the Company :
Redgrave v. Hurd (1881), 20 Ch. D. 1. The plaintiff must
introduce the purchaser and must carry through the transaction .
The fact of the plaintiff introducing a man who eventually pur-
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chased is not sufficient ; he must do something more in the way sMoxs,ISVN, J .
of carrying through the sale. As to Lindmark, he cancelled

	

191 3

the contract in accordance with the conditions thereof, and Jan. 17 .
cannot be held liable.

Bodwell, in reply .

	

C
APPEAL

Cur. adv. vult.

	

—
July 22 .

22nd July, 1913.
PICAR D

MACDONALD, C .J.A . : I would allow the appeal in part, that

	

v.

is, as against the defendant Lindmark.

	

REVS SSTOOKE
AWMILL

Co.
IRVING, J .A. : We have already determined that the plaintiff

had no case against the Yale Company . I am satisfied that
the plaintiff brought about the sale, and that he undertook tha t
work on a commission promised him by Lindmark, the presiden t
of the Revelstoke Company, but I am not able to say his appar-
ent authority could bind that Company.

As Lindmark had no authority to bind the Revelstoke Com-
pany, he himself would be liable on the doctrine of Cotten v .

Wright (1857), 7 El. & B1. 301, 26 L.J ., Q.B. 147 ; and in IRVING, J . A

the Exchequer Chamber, 8 El. & Bl. 647, 27 L.J., Q.B. 215, if

he exceeded his real authority, as without doubt he did. In
my opinion he is liable on the implied contract that he had
authority to bind the Company, and that, too, independently o f
any question of fraud .

I would allow the appeal as against Lindmark, and dismiss
it as against the other two respondents .

MARTIN, J .A . : In view of Lindmark's express denials, which
the learned judge below was entitled to, and did credit, I think MARTIN, J.A.

his decision should be upheld in this as in other respects .

GALLIHER, J.A. : In the face of the evidence I think i t
impossible to fix liability on the Company . As to them thi s

appeal fails . On the evidence I would find that the sale wa s
brought about through Picard, or his agents, bringing the prop- GALLIHER,

erty to the attention of Cecil Ward and to Blaylock, to whom an

	

J.A .

option was given, July 25th, 1910, which led up to the sal e
eventually effected. I do not think any useful purpose would
be served by dealing with this evidence at length . Suffice it



REVELSTOKE evidence of Picard is very explicit as to assurances being given
SAwMILr him from time to time by Lindmark that he, Lindmark, ha d

Co .
such authority. Mr. Briggs, a solicitor at Revelstoke, wh o
drew up the option, acting for both parties, is called for the
purpose of strengthening this, but his evidence does not carry
us much further. His recollection of what was alleged to have
been said in his office as to authority is not at all clear, and the
farthest he will go is to say that it left an impression in his mind
that Lindmark conveyed the idea that he had authority.

I do not think Picard acted very prudently in not seeing t o
the nature of Lindmark's authority . Still, we find Lindmark
described in the option as the managing director of the Revel-
stoke Sawmill Company, although he signed simply "Chas . F .
Lindmark," and he was also mayor of the city, and according
to Picard, when approached on the subject to have the option

GALLIHER, confirmed by the directors, stated that it was all humbug, wa s
J .A . not necessary, to go ahead and put the deal through and never

mind details . Considering all this, if these facts were uncon-
tradicted, there would undoubtedly be a holding out of authority
which Picard might reasonably accept as a fact, and which
would justify him in proceeding as he did . On the other hand ,
Lindmark flatly contradicts this, and says that Picard knew ,
and he frequently told him he had not authority, and that h e
never represented himself as having authority . The learned
trial judge has taken Lindmark's version of the matter, and
with that I would not interfere were it not for some significan t
facts appearing from the documents and correspondence .

Take the option in question. It purports to deal with two
properties, viz . : the Revelstoke Company and the Yale-Colum-
bia Company. At the bottom of that document, after discus-
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MORRISON .to say that it points clearly to the fact that the property wa s
1$13

	

first introduced to Blaylock and his associates through Picard' s

Jan . 17 .
agents, and although they afterwards refused to recognize
Picard in the matter, that does not affect his position .

C APPEAL

	

Two things have to be considered in regard to Lindmark' s
liability. Did he hold himself out to Picard as havin g

July 22 . ity to deal with this property, and if so, would the notice o f
PICARD cancellation, dated the 27th of May, 1910, relieve him ? The
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sion between Lindmark and Picard, the following memorandum MoRRISON, J .

was made and signed :

	

191 3

"It is understood that the option above given on the Yale-Columbia Jan. 17 ,
property is contingent upon the vendor obtaining the sanction of the eastern 	
owners of the property . "

	

COURT Or

That, to my mind, has a two-fold significance : that as to the APPEAL

Revelstoke property Lindmark required no confirmation, but as duly 22 .

to the Yale-Columbia he did. Picard went on to Seattle, and
PICAR D

not receiving any word from Lindmark as to confirmation by

	

v
REVELSTOK E

the Yale-Columbia people, went back to Revelstoke about a week y SAWMIL L

after the 6th of December, 1909, being the date he wired Lind-

	

co .

mark as to confirmation, and there saw Lindmark, who first
told him he had wired for confirmation but received no answer ,
and then next day said he had received confirmation . At al l
events, they went down to Mr. Briggs's office, cancelled the
memorandum calling for confirmation and initialled it, thu s
leaving the option not subject to confirmation in any respect .
After reading this document and the correspondence between
Lindmark and Picard, taken in conjunction with the evidenc e
of Picard and that of Briggs (slight though it may be), I have
come to the conclusion that there was a holding out by Lind -
mark as of one having authority.

As to the notice cancelling the option . It is given under a
clause in the option, as follows :

GALLIHER,
"It is agreed that the aforesaid property will not be optioned or sold to

	

J .A .

other parties or this option cancelled without the vendor first giving to
the purchaser written notice to the address hereinafter mentioned an d
affording the purchaser reasonable opportunity to complete any negotia-
tions he may have in progress towards carrying out this agreement. Such
notice shall be sufficiently given by mailing the same postpaid and regis-
tered, addressed to Edmond Picard at 128 Faubourg Poissonniere, Paris ,
France. "

I interpret this to mean that the notice should specify a time
reasonable for the purpose of concluding any bona-fide negotia-
tions under way after which it would take effect, or at all
events, that it should not take effect until such reasonable tim e
had elapsed .

W. A. Ward's evidence shews that during the latter part o f
April, 1910, he and O'Brien, who were both acting for Picard ,
brought the property to the notice of Blaylock, and gave him
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"RRISON, J . information regarding it . During January, February, March
1913 and April, Picard was in communication with Lindmark, fro m

Jan . 17 . which Lindmark knew that Picard had clients with whom h e
was negotiating.

COURT OF
APPEAL

	

On the 27th of May, Lindm ark sent Picard the followin g
notice of cancellation :

"I hereby give you formal notice that the option granted you on the 29t h

PICARD of November, 1909, for the purchase of the properties of the Revelstoke
v .

	

Sawmill Company, Limited, and the Yale-Columbia Lumber Company ,
REVELSTOKE Limited, is hereby cancelled . This notice is given in pursuance of clause

SACoILL three of the option agreement of Nov. 29th, 1909 ."

This notice was sent to Paris, and only reached Picard, who
was in Seattle, on the 3rd of July, 1910, when the followin g
letter was written to Lindmark :

"Seattle, U.S .A.,
"3rd of July, 1910.

"C. F. Lindmark, Esq. ,
"Revelstoke Saw Mill Co., Ltd .,

"Revelstoke, B .C.
"Dear Sir,—I have just been advised from Paris that you sent me a

letter cancelling the option you gave me last November .
"But I am very pleased to let you know that I have a party in hand with

whom we are in full negotiations for the sale of the Revelstoke and Westle y
properties .

"Meanwhile I remai n
"Very respectfully yours ,

"Edmond Picard.

CALLIHER . "Registered P .O . Seattle, Wash .
J .A.

	

"No. 257, 4th July, 1910. "

And again, on the 6th of July :
"Seattle, Washington ,

"July Sixth ,
"Nineteen hundred and ten.

"C. F . Lindmark, Esq .,
"Revelstoke Saw Mill Co ., Ltd .,

"Revelstoke, B .C .
"Dear Sir,—I beg to confirm my registered letter of the 3rd inst . I am

glad to state that an English company advised us by cable the day thei r
agent left England and that we are expecting him west about the first of
next week. This agent represents a firm to which we put up the sale o f
Revelstoke and Westley properties about two months ago . By former cor-
respondence they know all about the deal, and we have a great chance to
close it with him.

"On the other hand, I have been advised by another party by letter o f
July 2nd, that the representative in the United States of another Englis h
company had forwarded that same day to his principals in London, further

July 22 .
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two or three weeks we shall have the final answer .

	

191 3

"As stated above, we will have to meet first party in a very few days, Jan. 17 .
probably the end of this week .

"I shall keep you posted without losing one day, of the principal matters COURT OF

of these negotiations .

	

APPEA L

"I feel confident that you will recognize not only that I am in full July
22 .

accordance with the option you kindly accorded me last November, but
that sometimes perseverance must be rewarded .

	

PICARD
"Very respectfully yours,

	

v .
" (Sd.)

	

E. P .

	

REVELSTOKE

"c/o Hotel Washington ."

	

SAWMILL
Co .

And again, on the 13th of July :
"Seattle, July 13, 1910 .

"C . F . Lindmark, Esq. ,
"Revelstoke Saw Mill Co., Ltd.,

"Revelstoke, B .C .
"Dear Sir,—I beg to confirm my letter of the 6th inst . I am glad to

state that I have just received the following telegram :
"`London parties not here yet. Stopping over at Toronto a few days.

Expect them daily. Will advise you immediately upon their arrival .
Think we have a good chance for business . '

"I want to add that the party to whom I referred to you in my registered
letter of April 6th last and who did let the matter drop, has nothing to do
with the two parties mentioned in my letter of the 6th inst.

"As you can see, we expect the English party every day, and I shall writ e
you accordingly .

"Very respectfully yours,
"P .S.—Your registered letter of May 27th was received in Paris on th e

20th day of June, and I was surprised that you did not send it to Seattle . "

And again, on the 26th of July :
"Vancouver, B .C. ,

"July 26, 1910 .
"C . F . Lindmark, Esq . ,

"Revelstoke Saw Mill Co., Ltd. ,
"Revelstoke, B .C.

"Dear Sir,—I beg to confirm my registered letter of the 3rd inst ., and als o
my letters of the 6th and 13th inst.

" I am glad to state that Mr. Cecil Ward, manager and director of the
Dominion Land, Timber and Saw Mill, Ltd ., of London, and of the Brazilian ,
Canadian and General Trust Co ., Ltd ., of London, etc., etc ., has been con-
sidering the purchase of the Revelstoke and Westley properties and seems
to be willing and ready to close the deal .

"This present proposition has been put to above Mr. C. Ward by the
Pretty's Timber Exchange, of Vancouver, on the date of May 16th last an d
they have sufficient acknowledgement of it in their correspondence .

"The said Pretty's Timber Exchange were acting under agreement I mad e
with them on the day of February 8th last and by which they were author -

and fuller particulars of R . and W. properties (proposition put before them afoasRISON, J .

many months ago) . He asked them to answer by cable and that within

OALLIHEa,
J.A.
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MORRISON, J. ized to find a purchaser, viz . : under the option you gave me on the 29th
--

	

of November, 1909 .
1913

	

"This is to inform you that as soon as Mr . Cecil Ward or the Dominion

Jan . 17 . Land, Timber & Saw Mill, Ltd ., of London, or one of the different companies
in which he is connected or any one of the different companies under

COIIRT OF control of his directors or partners or any person or persons connected
APPEAL with him or with them, have completed the purchase of the Revelstok e

and Westley properties I shall be entitled to my commission as men-
July 22. tioned in the option you granted me last November .

PICARn

	

"Very respectfully yours,

v .

	

"Edmond Picard .
REVELSTOKE

	

"c/o Washington Hotel, Seattle, Wash .
SAWMILL "Registered P .O. Vancouver, B .C .

Co.

	

"No . 482, 27th July, 1910 . "

Lindmark was present at a meeting of the directors of the
Revelstoke Sawmill Company on the 25th of July, 1910, whe n
a resolution was passed authorizing the entering into an optio n
with Blaylock for the property, when he had full knowledge o f
the negotiations being carried on by Picard, as detailed in hi s
letters of the 3rd, 6th and 13th of July.

On July 28th, Lindmark, without referring to above letters ,
replied as follows :

" Revelstoke, B .C .,
"July 28th, 1910.

"Edmond Picard, Esq . ,
"Washington Hotel ,

"Seattle, Wash .
"Dear Mr. Picard,—Yours of the 26th to hand and I am sorry to infor m

you that the whole plant at the Big Eddy was burned to the ground withi n
the last week . As I had previous to this given you due notice that the deal
was off on account of you not being able to close the deal that I have give n
you from time to time .

"As it now stands the deal is off on account of the destruction of th e
plant by fire .

"Yours truly ,
"Chas. F . Lindmark."

In my view of the effect of the clause under which notice o f
cancellation was to be given, and of the above recited facts, I
hold that Picard's option was improperly cancelled .

The appeal should be allowed as to Lindmark .

Appeal allowed as against Lindmark,

Martin, J.A . dissenting.

Solicitors for appellant : Craig, Bourne & McDonald.

Solicitors for respondents : Harvey, McCarter & Pinkhanz .

GALLIHER,
J.A .
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SLATER v . VANCOUVER POWER COMPANY ET AL.

Master and servant—Death of servant—Common employment—Negligenc e
of fellow servant—Competent foreman—Working in "defective place"—
Action against two defendants—Discontinued against one—Pleading s
not amended .

The defendant Construction Company agreed with the defendant Power
SLATER

v.
Company to set up and string with wire, poles in the Power Company's VANCOUVER
right of way in holes that the Power Company had dug for the pur- POWER Co .

pose. The holes were supposed to be finished and ready for the inser-
tion of the poles, the earth being left close by for filling in . Some o f
the holes were made in an old "fill in," where the ground was loose (i n
one of which the pole was inserted that fell, causing the accident) .
The Construction Company did not themselves oversee the work, bu t
committed the duty of setting and making firm the poles to a foreman ,
competent for the work . After the pole in question had been set fo r
two days the deceased ascended to attach the cross-bars, when it fel l
with him.

Held, per MACDONALD, C.J.A. and IRVING, J.A ., that the accident was du e
to the negligence of a fellow workman in not filling in the hole wit h
proper material and in not excavating to a sufficient depth, and that
the doctrine of common employment was a bar to the action : Priestle y
v. Fowler (1837), 3 M . & W. 1, followed.

Per MARTIN and GALLIHER, JJ.A . : As the pole line constituted a "defectiv e
place" in which the plaintiff was called upon to work in his employ-
ment as a lineman, fixing cross-arms on the poles, the master could no t
set up the defence of common employment, and the appeal should be dis-
missed . Ainslie Mining and Ry . Co . v. McDougall (1909), 42 S .C .R.
420, followed.

The Court being equally divided, the appeal was dismissed .

APPEAL by the defendants, the Waugh Milburn Construction
Company, from the judgment of MORRISON, J. and the verdic t
of a jury, in favour of the plaintiff in an action for damages fo r
the death of a workman employed by the appellant Company ,
owing to the negligence of the Company . The facts appear Statement
fully in the headnote and reasons for judgment .

The appeal was argued at Vancouver on the 30th of Apri l
and 1st of M)ay, 1913, before MACDONALD, C.J.A., IRVING} ,

MARTIN and GALLIHER, JJ.A.

Ritchie, K.C., for appellants (defendants) : This action was
Argumen t

brought under the Families Compensation Act, on an allegation

COURT OF
APPEAL

191 3

July 22.
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COURT OF that Slater was employed by both defendant Companies ; thereAPPEAL
— is no alternative action . They obtained a judgment against the
1913

	

Waugh Milburn Construction Company alone, without amend -
July 22 . ing. An action against A and B is not an action against A :
SLATER Laird v. Briggs (1881), 19 Ch. D. 22 ; In re Bowden (1890) ,

vaxcouvER
45 Ch. D . 444 . As to the finding of the jury, they have no t

POWER Co. found a defective system ; they find there was negligence, as
the poles were not planted deep enough or rigidly enough . The
plaintiff must prove negligence and establish a finding not onl y
that there was default, but that the default caused the accident :
Ainslie Mining and Ry. Co. v. McDougall (1909), 42 S.C.R .
420. When the evidence is as consistent with one state of facts
as it is with another, then they cannot succeed : Quebec and
Levis Ferry Co . v. Jess (1905), 35 S.C.R . 693 ; Wigmore v.
Jay (1850), 5 Ex. 354 ; Lovegrove v. London, Brighton
and South Coast Railway Co. (1864), 16 C .B.N.S. 669 ;
Wilson v. Merry (1868), L .R. 1 H.L. (Sc.) 326 . It is the
duty of the employer, in the first instance, to provide a saf e

Argument
place for his men to work : Bergklint v. Canada Western Powe r
Co. (1912), 17 B.C. 443, 3 W.W.R. 145 ; Dominion Iron an d
Steel Co. v. Day (1903), 34 S .C.R. 387 ; Davidson v . Peters
Coal Co . (1912), 23 O.W.R. 25 ; Dublin, Wicklow and Wex-
ford Railway Co . v. Slattery (1878), 3 App. Cas . 1,155 .

Macdonell, for respondent (plaintiff) : The complaint i s
that the fellow workmen did not fill in the earth properly around
the pole . The Company instructed the men what to do, th e
holes having been there and the material for filling in being
there.

Ritchie, in reply .
Cur. adv. vult.

22nd July, 1913.

MACDONALD, C .J .A. : The only point in this case which sug-
gests difficulty is that of common employment . The deceased,

MACDONALD,
the jury have declared, was not an independent contractor . He

C.J.A. was a fellow servant with those who insecurely set the pole .
The defendants employed a competent foreman and workme n
to do the work, the setting up of poles for transmission of elec -
tricity. The appellants have shewn that they had an exper-
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ienced and competent man in charge of the work, and havin g
regard to its character, I feel myself impelled to the conclusion
that the verdict cannot be sustained.

I would allow the appeal.

COURT O F
APPEAL

191 3

July 22 .

SLATER
IRVING, J.A. : The action, as originally launched, claimed

VANCOUVER
damages under the Families Compensation Act, against the POWER CO.

Vancouver Power Company and the Waugh Milburn Construc-
tion Company for their joint negligence, but the plaintiff at th e
trial released the Power Company, and no amendment wa s
made. There was no claim in the alternative against each o f
the defendants for their separate negligence .

The case proceeded against the Waugh Milburn Construction
Company, and on questions left, the jury found that Slater, the
deceased, was an employee of the Waugh Company, and that h e
had not been guilty of negligence, and that the Waugh Com-
pany was guilty of negligence in that it had failed to plant th e
poles sufficiently deep, and in that they failed to fill in the hole s
with suitable material, and that the proximate cause of the acci-
dent (whereby Slater met his death) was this negligence .

The facts not in dispute establish that the Waugh Compan y
had taken a contract from the Power Company under which th e
Waugh Company were to set in holes already dug by the Powe r
Company, and string with wire certain poles for the Power IRVING, J .A.

Company. The Waugh Company did not themselves oversee
the work of setting and firming the poles ; that duty was com-
mitted to a foreman, against whose fitness for the job not a
word has been said . The pole was set on a Monday, and on
Wednesday, when the plaintiff ascended to rig the cross-arms,
it fell with him . No question of the competency of the other
men was raised .

The learned judge, in my opinion, should have withdrawn the
case from the jury. The accident took place by reason of th e
negligence of the fellow workmen not filling in the hole wit h
proper holding material, and not excavating to a sufficien t
depth . The defendants themselves were not shewn to have been
guilty of any negligence.
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The case of Priestley v . Fowler (1837), 3 M. & W. 1 ,
covers this case. In giving judgment, Lord Abinger, C .B.
at p . 5, said :

"If the master be liable to the servant in this action, the principle o f
that liability will be found to carry us to an alarming extent . He who is
responsible by his general duty, or by the terms of his contract, . for al l
the consequences of negligence in a matter in which he is the principal is
responsible for the negligence of all his inferior agents. If the owner of th e
carriage is therefore responsible for the sufficiency of his carriage to hi s
servant, he is responsible for the negligence of his coach-maker, or hi s
harness-maker, or his coachman . The footman, therefore, who ride s
behind the carriage, may have an action against his master for a defec t
in the carriage, owing to the negligence of the coach-maker, or for a defect
in the harness arising from the negligence of the harness-maker, or fo r
drunkenness, neglect, or want of skill in the coachman ; nor is there any
reason why the principle should not, if applicable in this class of cases ,
extend to many others. The master, for example, would be liable to th e
servant for the negligence of the chambermaid, for putting him into a
damp bed ; for that of the upholsterer for sending in a crazy bedstead,
whereby he was made to fall down while asleep and injure himself ; for
the negligence of the cook, in not properly cleaning the copper vessel s
used in the kitchen ; of the butcher, in supplying the family with meat o f
a quality injurious to the health ; of the builder, for a defect in the foun-
dation of the house, whereby it fell, and injured both the master and the
servant by the ruins. "

Ainslie Mining and Ry. Co. v. McDougall (1909), 42 S.C.R .
420, was referred to, but I do not think the duty of a master to
furnish a fit and proper place to work upon can be regarded as a
standard in a work of the character under consideration .

I would allow the appeal and dismiss the action .

MARTIN, J .A. : With respect to the first point taken by
appellants ' counsel as to the several liability of one joint tor t
feasor sued jointly with the other, against whom the action ha s
been discontinued, I observe, in the first place, that, as pointe d
out in Marney v. Scott (1899), 1 Q.B. 986 at p. 988, the

MARTIN, J.A .liability would really appear to arise from the contract ; and in
the second, that the judgment of Mr. Justice Idington in Long -
more v. J. D. McArthur & Co . (1910), 43 S.C.R . 640, in
effect covers the point.

Then as to the facts. The case is peculiar in this, that th e
defendant contracting Company agree ,l with the defendant
Power Company, the owner of the electric line, to set up th e

COURT OF
APPEAL

191 3

July 22 .

SLATER
V.

VANCOUVE R
POWER Co .

IRVING, J.A.
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poles on the Power Company's right of way in the holes that COUiet O F
Appian

the Power Company hid dug for them . This is made clear by
the evidence of Waugh, the directing partner (for this contract),

	

191 3

that "the holes were supposed to be finished," and "we were to July 22 .

accept the holes" as given to them by the Power Company, and &ATE R
to set up the poles therein. These poles were very high, about

	

'vAc .tvER
60 feet (the one in question being 58 feet 2 inches), and it is powER co.
obvious that if they were not properly set, the line would be a
most unsafe place to work on, but there is abundant evidence to
thew that several of the holes in a bad place, NO to 400 feet lon g
in a "file," were not dug deep enough to warrant the jury's find-
ing that the pole in question was not set sufficiently deep, or th e
hole "filled with sufficient material to ensure safety ." It was
sought to excuse this negligence by attributing it to the Construc-
tion Company's foreman's failure to do his duty, but as the eon-
tract required that the holes should be accepted as dug, I canno t
accede to this view, because it was obviously no part of his duty
to dig a hole deeper . This particular hole was only between
five and six feet deep, though it was dug in such loose, peaty and
leafy soil that it should have been nine feet deep, according t o
trustworthy evidence, because the soil could not be tamped. Nor
in any event, and apart from the question of the depth of th e
holes, is there any evidence to shew that as regards the tamping ,
any effort was made to supply proper material or plant for tha t
purpose. It is apparent to me at least, from the evidence, that MARTIN, J.A.

the gang of seven or eight men who were setting up the pole s
were using, and were expected to use, as a matter of course, the
material that was at hand at each hole, and it was no part of
any one's duty to see that material was brought to the hole s
from any other place, nor was anyone expected to transpor t
material for that purpose, nor is there any evidence to she w
that trucks or barrows or any other plant or tools were provide d
for that purpose ; but shovels and tampers were provided for
use on the spot to fill the holes with the material at hand, and
were used for that purpose where possible. These facts, in m y
opinion, bring the case within the reasoning of Ainslie Mining

and Ry. Co. v. McDougall (1909), 42 S.C.R. 420 at pp. 424-8 ,

as the pole line constituted a "defective place" in which the
28
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COURT OF plaintiff was called upon to work in his employment as a line-
APPEAL

man fixing cross arms on the poles, and, therefore, the maste r
1913 cannot set up the defence of common employment as an excuse
my 22 . for the following reason, given in the Ainslie case, p . 424 :

"In other words, I hold that the right of the master, whether incorporate d
SLATER or not, to invoke the doctrine of common employment as a release fro m

VANCOUVER negligence for which he otherwise would be liable, cannot be extended t o
POWER Co. eases arising out of neglect of the maters' primary duty of providing, in th e

first instance at least, fit and proper places for the workmen to work in ,
and a fit and proper system and suitable materials under and with whic h
to work . Such a duty cannot be got rid of by delegating it to others . "

I refer to the judgment we have just delivered in Velasky v .

Western Canada Power Co . [(1913), 18 B.C. 4071 . It is
only necessary to add that the contention that the deceased acte d

MARTIN, J .A. recklessly with a knowledge of the circumstances, and the cas e
should have been withdrawn from the jury, is clearly not sup -
portable. The evidence of Evans alone would justify the jury
in the view they took of the matter.

The appeal, in my opinion, should be dismissed.

GALLIHER,

	

GALLIHER, J.A. concurred with MARTIN, J .A .
S .A.

Appeal dismissed.
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DUNSMTTIR ET AL. v. THE OTTER .

	

MARTIN,
LO . J .A.

Admiralty law--Salvage—Meritorious service—Award— Value of res—

	

1909
Percentage of yearly depreciation—Practice .

March 9 .

The O., a freight steamer, fully laden with coal, had gone ashore on
DUNSMUIH

Banger reefs, at the northerly end of Thetis island, and about seven

	

o
and a half miles, by ship's course, from Ladysmith, B.C. She had THE OTTER

sprung aleak and the water had put out her fires . About 10 feet

of her forefront was on the rock, while her stern was in deep water .

The P. sighted the stranded vessel in the night time and went to her

relief, taking in a hawser passed to her by the O., and waiting for

the tide and daylight. Just before 6 o'clock in the morning the P .

started to pull straight ahead at full speed, and shortly succeeded i n

getting the O. off the reef . The P. then cut the O.'s hawser, so as to

lose no time, backed up to the O. and made fast to her with the P.'s
hawser, and succeeded in towing her under forced draft into Lady-

smith, where the 0. was tied up to a wharf in a position of

acknowledged safety.

Held, that the services performed by the P., while without the specially
meritorious features of saving human life or danger to herself an d
crew, were as skilfully conducted as the nature of the case permitted ,

and Valuable, and as such were entitled to corresponding recognition,

even though they were of short duration . Salvage awarded in an
amount of $2,200.

In finding the value of the ship and cargo, the district registrar allowe d
a yearly depreciation in the value of the ship of 7 per cent., following
a practice with reference to wooden vessels said to prevail in British

Columbia.
Held, that whatever may be said of the allowance of such a depreciation

in the case of wooden vessels as a rule, it must always very largely
depend upon the manner in which the Vessel was originally constructed
and the care she had subsequently received but, in any event, it could
not be applied to the ship in respect of which salvage services wer e
rendered in this case, as she is a better built ship than the average ,
and has been well cared for and maintained.

A CTION for salvage services rendered by the tug Pilot, of
which the plaintiffs are the owners .

The trial took place before MARTIN, Lo. J.A. at Victoria, on
Statemen t

the 10th, 12th and 14th of February, 1908, and was adjourne d
until report made by the district registrar as to the value of
the Otter. On the 7th of April, 1908, the district registrar filed
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MARTIN ,
LO . J .A .

190 9

March. 9 .

his report, and both sides having filed objections to said report ,
argument to vary report and on the whole case took place on th e
29th of April, 1908 .

Bodwell, K.C., for plaintiffs, cited The Antilope (1873) ,
DUNSVMUIR

L.R. 4 A. & E. 33, and The Vermont Steamship Go., v . Ship
HE OTTER Abby Palmer (1904), 8 Ex. C.R. 446.

McMullen, for the Ship, cited, as to value : The Harmonides
(1903), P . 1 ; The Hohenzollern (1906), P . 339 ; Sedgwick o n
Damages, 8th Ed., Vol . 2, p. 229 ; as to salvage : The Werra

Argument (1886), 12 P.D. 52 ; The Amerique (1874), L.R. 6 P.C. 468 ;
The Chetah (1868), L.R. 2 P.C. 205 ; and The Lancaster
(1883), 8 P.D. 65, 9 P.D. 14 .

9th March, 1909 .

MARTIN ; Lo. J.A. : This is a claim for salvage services ren-
dered by the tug Pilot (136 feet long) to the steam freighte r
Otter (232 tons, net) on the morning of the 27th of September ,
1907, at which time, about half past one or two, the Pilot, on he r
way from Nanaimo to Victoria, sighted the Otter aground o n
Danger reef, at the northerly end of Thetis island, and about
seven and ahalf miles, by ship's course,. from Ladysmith . The
Otter was laden with a full cargo of 292 tons of coal, and abou t
ten feet of her forefront were on the rock, with her stern in deep
water, and the water from the leaks rose so high in her engine -
room that it put out the fires : The night was calm, but dark
and misty, and the sea smooth ; the tide had begun to flow
shortly before the Pilot arrived, but it was too dark to do any-
thing except to takein a six-inch line. which the Otter passed to
her, and anchor, after putting the stern of the Pilot as near th e
stern of the Otter as possible. The vessels were kept in that
position till daylight, just before six o'clock, when, after th e
tide had risen considerably, the Pilot began to pull straigh t
ahead on the hawser at half speed, and after doing so for abou t
a quarter of an hour, more or less, the Otter came off, and th e
master of the Pilot immediately cut the Otter's hawser, so as
to lose no time, backed up to the Otter and made fast to her wit h
the Pilot's hawser and started to tow her to Ladysmith unde r
forced draught, and did succeed in bringing her up alongside

Judgment
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the city wharf at that place at a quarter to eight, where, after MARTIN,

being tied to the wharf, she was in a positionof acknowledged L . J .A .

safety, because the water was so shallow that she could not sink

	

190 9

much lower, even if she filled (as her master admits), there being March 9 .

only 18 to 19 feet of water at that wharf at high tide. During
DUNSMIIIR

this run, the chief engineer of the Otter admits that she sank

	

v.

lower in the water by four or five inches, and when she reached 1 {Ir OTTM

Ladysmith there were between seven and eight feet of water i n
the engineroom .

After thus accomplishing her object, the Pilot left the Otter,
and the master of the latter put a sail over her bows to stop th e
leak as well as possible, and about half an hour later the
steamer Trader came alongside and began to siphon out th e
Otter and unload her cargo, and though the Otter was rising i n
the water as the result of the Trader's operations, yet about an
hour later a small steamboat, the Stetson (17 tons) also wa s
engaged to assist in and expedite the work, by means of her
siphon. Still later, about 6 .30 the same evening, a thir d
steamer, the Salvor (561 tons), which is always kept ready fo r
salvage purposes and equipped with a salvage plant, arrive d
fromEsquimalt, and put a large pump to work, with the resul t
that the Otter was pumped dry next morning at eleven o'clock .

Since the trial I have carefully re-read and reconsidered al l
the evidence, and I am satisfied, without here entering into par-
ticulars; that the matter must be dealt with by me on the Judgment

assumption that had not the Pilot given the Otter the assistanc e
she did, the latter would have sunk in deep water . It is true
that as the Pilot was towing the Otter to Ladysmith she me t
the Stetson, with a scow, about two miles from Danger reef, o n
the way to the Otter's assistance, in response to a request sen t
by a boat from the Otter, but I am clearly of opinion that th e
Otter was, in view of all the circumstances, in such a dangerous
position that her master pursued the only proper course i n
trusting himself to the Pilot and making the attempt, successfu l
as it turned out, to reach Ladysmith . It then remains to be
decided what is theproper amount to be awarded to the Pilot
for her valuable services . So far as the other vessels are con-
cerned, they have already been settled with by the Otter's
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Bc.4-writa, owners before this action was begun, as follows : Trader, $600 ;.
_

	

Stetson, $400 ; Salvor, $1,500 . But I can derive practically
1999 no assistance from that settlement, because, in the first plaeef

March 9 . this Court had nothing to do with it, and in the second place, I
DuNsmun think it was wrong in principle, for the services rendered b y

v .

	

the Stetson and Salvor, however valuable they might have been ,
TttE OWED

clearly do not properly partake of the nature of salvage at all ,
whatever may be said of those of the Trader, into which it may
be possible that some element of salvage may enter, though it i s
not necessary to decide that point, Therefore, I shall proceed
to make my award without regard to the said unsatisfactory
settlement and apportionment, and deal with the Pilot's claim
on its own merits, without reference to others. Now, while the
services she rendered were without those specially meritoriou s
features of saving human life, or danger to herself or crew, ye t
they were as skilfully conducted as the nature of the case per-
mitted of, and valuable, and are entitled to corresponding
recognition, even though they were of short duration . I am
informed that the Otter's owners tendered the sum of $1,50 0
in satisfaction of said services, but, in my opinion, that sum is
not sufficient, and should be increased by $700, making th e
award amount to $2,200, for which sum let judgment be entered ,
the costs following the event.

In arriving at this conclusion I have taken into consideration
Judgment the value of the ship, which was fixed by the registrar, unde r

order of reference, at $18,346 .94, and the cargo, 292 tons of
coal, at $3.50, $1,022, in all, ship and cargo, valued at
$19,386 .94 . Objection is taken to the fact that in arriving a t
the value of the Otter, the registrar, in his report, allowed a
yearly depreciation of seven per cent . Now, whatever may be
said of the allowance of such a depreciation in the case of
wooden vessels on this coast as a rule, it must always very largely
depend upon the manner in which the vessel was originally con-
structed and the care she has subsequently received. In the
case of the Otter I do not think such a rule could be fairly
applied . She is, according to the evidence, a better built shi p
than the average, and has been well cared for and maintained .
She cost, in 1900, $41,128, and at the time of the accident, I
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am satisfied by the evidence as a whole, that for the purposes of
this award, her value must be taken to be at least $30,000, even
after giving due, but not unreasonable weight to the evidence o n
behalf of her owners that she is a vessel of a type which is no t
so profitable, under existing conditions, to operate on this coas t
as others of more recent construction, which fact would, o f
course, affect her market value . The further fact that she i s
insured for six thousand pounds is a useful guide to her owners '
opinion. Taking this view, it is not necessary to consider th e
other objections to the registrar's report .

Judgment accordingly .

MARTIN .

to. J .A .

1909

March 9 .

DuN8MMIR
V.

THE OTTER

MCDERMOTT v. COATES.

Principal and agent—Architect—Accounts—Form of order.

HUNTER ,

O.J.B.C .
(At Chambers)

191 3
rchiteet is bound to render to the building owner an account of all

moneys expended under the architect's certificate, notwithstanding that Oct. 17 .

the certificate is made final as between the building owner and eon -

tractor .

MOTION for an account under Order XV., before HUNTER,

C.J.B.C. at Victoria on the 17th of October, 1913 .

Mayers, for the plaintiff, the building owner : The plaintiff
asks for a detailed account shewing the various appropriation s
of the sums expended by the plaintiff on the certificate of the
defendant, the architect . The finality of the certificate does not A gu ent

bind the building owner as regards the architect : Badgley v .

Dickson (1886), 13 A.R. 494.
W. J . Taylor, K.C., for defendant, the architect : The duty

of the architect was to supervise, and not to render accounts . If

MCDERMOTT
v .

COATE S

Statement
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Jlu TER, the building owner desires accounts, he must employ a clerk of
C.J .B .C.

(At Chambers ) the works; there is no authority to shew that an architect i s

lsa bound to keep any accounts . His certificate is final and binding
on both parties, as appears by the contract between the plaintiff()et . 17 .

	 and the. contractor .
i4TCDEBMOTT

v

	

HUNTER, C.J.B . C . : I do not think an architect performs his
COATEB

duty towards the building owner by merely issuing certificate s
for lump sums. He should be prepared to shew the material s
from which he calculated the sums for which he issued the cer-
tificates . The object of employing an architect is to protect the
interests of the owner, and I do not see how that duty can be

Judgment
performed unless the architect keeps accurate accounts of th e
various sums expended for labour and material. The archi-
tect's position under the contract between the owner and the
contractor cannot affect his duties as agent to his principal .
The order will go for the account, as prayed .

Order accordingly .

The following was the order as issued :
"It is ordered that the defendant do within ten (10) days from the dat e

of this order make and file an account verified by affidavit of all money s
which the defendant has disbursed or directed or authorized to be dis-
bursed by certificate or otherwise, as agent for the, plaintiff, distinguishing
between moneys expended for work done and moneys expended for material s
supplied, shewing the different classes of work done and of material sup -
plied with the amounts paid in respect of each item of each class, and the
dates when such work was done or material supplied, shewing what wor k
was done and material supplied in accordance with the contract betwee n
the plaintiff and one Thomas L . Crosson, and what work was done an d
what labour supplied as extras to the said contract, together with a state-
ment shewing the value of the work performed upon the said buildings by
the said contractor, and the cost of replacing any work performed by the
said contractor and condemned by the defendant ."
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MARTIN,
LO . J .A .

CITY OF NEW WESTMINSTER v. STEAMSHI P
MAAGEN. 1912

Nov. 30.

Admiralty law—Shipping—Collision between vessel and bridge—Negligenc e

—Regulations—Obstructions placed across navigable waters—Right t o
damages—"Railway bridge ."

Apart from any statutory regulations as to lights, those who place obstruc-
tions across navigable waters, though lawfully authorized to do so ,

cannot complain if damage is done to their works by collision brought
about by the fact that a prudent navigator, proceeding with due care ,
was unable at a crucial moment, because of the absence of lights, t o
define his exact position in relation to such obstructions .

Bank Shipping Co. v. City of Seattle (1908), 10 B .C . 513, distinguished.
Quaere, whether a bridge not originally built for railway purposes, bu t

over which rails were laid (it was not known by whom) and used by
a street railway company occasionally for construction purposes, is t o
be regarded as a "railway bridge" under the provisions of the orde r
in council of the 29th of June, 1910 (Statutes of Canada, 1911, cxii .) .

A CTION for damages arising out of a collision between th e
defendant's ship and a bridge belonging to the plaintiff Cor-
poration. The facts appear in the reasons for judgment .

The case was tried at Vancouver before MARTIN, Lo. J.A. on
the 10th and 11th of September, 1912 .

30th November, 1912.

MARTIN, Lo. J.A. : This is an action for damages for injur y
done by the steam tug Maagen (65 ft . long; 18 ft. beam), with
a scow 92 x 32 feet in tow, laden with gravel, to the plaintiffs '
bridge, commonly known as the North Arm bridge, connecting
Twelfth street and Lulu island, such injury being alleged to be
due to the negligent and improper navigation of the Maagen .

The defences set up were : (1) That the bridge was placed
in an improper manner across the stream, so that the span an d
openings were not in the centre of the channel ; (2) that the
bridge was not properly lighted.

With respect to the first defence, it is sufficient to say that n o
evidence to which any weight could be attached was submitted

in support of it.

McQuarrie, for plaintiff .
C. M. Woodworth, for the ship .

CITY OF
NEW WEST -

MINSTER
v.

STEAMSHIP,
VIAAOE N

Statement

Judgment
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With respect to the second, reliance was placed by plaintiffs '
LO . J.A.
_ counsel on the order in council of the 29th of June, 191 0
1912

	

(Statutes of Canada, 1911, p . cxii .), establishing "Regula-
Nov . 30 . tions to govern draw or swing bridges over navigable water s

CITY OF other than railway bridges," and the point is taken that thi s
NEw WEST- is a railway bridge and therefore excepted from the regulatio n

MINSTER
requiring certain lights to be exhibited as therein specified .

STEAMSHIP There were cited the following references on the difficul t
question as to what is meant by a "railway bridge" in thi s
regulation, no definition of it being given : British Columbia
Railway Act, Revised Statutes of British Columbia, 1911 ,
chapter 194, section 28 ; Stroud's Judicial Dictionary, 2nd
Ed., Vol. 3, p. 1,648 ; Toronto Railway Co. v. The Queen
(1896), A.C. 551 ; chapter 28, sections 6 and 21, Statutes o f
Canada, 1909, and the Railway Act, Revised Statutes of
Canada, 1906, chapter 37, sections 230-4 . The evidence here
does not shew that this bridge was built for railway purposes ,
though there are rails laid across it which have been used
occasionally by the B .C. Electric Railway in running grave l
cars over it for construction purposes on their suburban line .
No other railway company, electric or otherwise, is shewn t o
have made use of it, nor is there any evidence as to who put
down the rails, or of their nature. On such evidence I should
hesitate to say this was a railway bridge within the meanin g

Judgment of the regulations. But it is not necessary to decide the poin t
from the view I take of the matter, which is, shortly, that on
the evidence before me, no negligent or improper navigatio n
has been established .

The evidence of the master of the Maagen on this point, whic h
has not been displaced in essentials, and which was reasonabl e
and consistent, discloses nothing on which I can place my finge r
and say that in this or that respect he was guilty of negligence .
The night was dark and he was and had been proceeding with
due care and caution, but despite that, he made a slight mis-
calculation, very pardonable in the circumstances, of his tru e
distance from the north abutment and was carried across by th e
current to the main abutment, with which the scow collided .
The truth is, apart from all regulations, that if there had been
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a light at the north abutment, he would have been able t o
approach closer to it with safety, and the accident would hav e
been avoided . Quite apart from any statutory regulations a s
to lights, those who place obstructions across navigable waters ,
even although lawfully authorized to do so, cannot complain i f
in the carrying out of their powers- damage is done to thei r
works by the fact that a collision occurs owing to a prudent
navigator, proceeding with due care, being unable at a crucial
moment, because of the absence of lights, to define his exact
position in relation to such obstruction. The case of Bank

Shipping Co. v. City of Seattle (1903), 10 B.C. 513, is clearly
distinguishable from this one, which is really a case o f
inevitable accident on the part of the master .

There will be judgment in favour of the defendant .

Judgment accordingly .

REX v. LAITY.

Constitutional law—Sunday observance—Imperial Acts—English La w
Ordinance, 1867—British North America Act, 1867, Sec . 91, Subsec . 27
—Provincial and Dominion legislation—Construction of statutes —
Tradesmen selling wares on Sunday .

The prohibition of 29 Car . IL chapter 7, against the pursuit of thei r
ordinary callings by tradesmen on the Lord's Day, and the exposur e
of merchandise for sale was, under the English Law Ordinance, 1867 ,
in force over the whole of British Columbia at the time of Confedera-
tion. The Sunday Observance Act, Consolidated Statutes of Britis h
Columbia, 1888, chapter 108, by which the application of the Imperia l
Act was limited, is ultra wires. The effect of section 16 of the
Dominion Lord's Day Act, Revised Statutes of Canada, 1906, chapte r
153, was to leave any valid Provincial law in force . It did not adopt
or confirm any ultra wires legislation .

If the revised statute of 1911 (Sunday Observance Act) is not to b e
regarded as new legislation, but as the old consolidated Act of 1888,

MARTIN ,
LO . J .A .

1912

Nov . 30 .

CITY OF
NEW WEST-

MINSTE R
V.

STEAMSHIP
MAAGEN

Judgment

HUNTER ,
C.J .B.C.

191 3

Sept. 10 .

RE X
V.

LAITY
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HUNTER,
C.J .B .C.

191 3

Sept . 10 .

REx
v .

LAITY

Statement

being carried on in subsequent revisions, the ease is governed by th e
Imperial Acts which were introduced by the English Law Ordinanc e
of 1867 ; if, on the other hand, the revised statute of 1911 is t o
be regarded as new law, enacted after the passage of the Dominio n
Act, then the case is governed by the general prohibition contained i n
section 5 of the Dominion Act : and in either event, speaking generally ,
a tradesman who sells his wares on Sunday violates the law .

CASE STATED by the police magistrate at Victoria unde r
section 769 of the Criminal Code, heard by HUNTER, C.J.B.C .
on the 10th of September, 1913 . In the case stated, the police
magistrate set out the facts and questions as follows :

"The Attorney-General authorized the commencement of proceeding s
against Dudley Laity that he . did on the 22nd day of June, 1913, being th e
Lord's Day, at Victoria, B .C., in the exercise and carrying out of hi s
ordinary calling of a tobacconist, sell two cigars .

"I was of opinion that the Lord's Day Act did not apply to Vancouver
Island and dismissed the information for the following reasons : Section
16 of the same Act provides that `nothing herein contained shall be con-
strued to repeal or in any way affect any provisions of any Act or la w
relating in any way to the observance of the Lord's Day in force in an y
Province of Canada when this Act comes into force.' It must be apparent
that the Parliament of Canada intended to preserve to the Provinces o f
the Dominion the laws in force in the different Provinces regarding th e
observance of the Lord 's Day at the time of the passing of the Act an d
that, having in view the different conditions and customs prevailing in th e
several Provinces, Parliament intended to preserve in some measure the
regulation by the Provinces of Sunday observance within their ow n
territory .

"In 1863 the Governor of the Crown Colony at the time, issued a procla-
mation bringing into force in British Columbia the statutory law existin g
in England, and particularly the statutes of Charles I . and II. and their
statutory enactments regarding the observance of the Lord's Day i n
England .

"In 1888 the Provincial Legislature passed an Act wherein it was pro-
vided that those Imperial statutes should apply only to that portion of th e
Province comprised in the former separate colony of British Columbia and
thereby excepting, of course, Vancouver Island . That statute is in the
Revised Statutes of 1897 and 1911, the last revision being subsequent t o
the passing of the Lord's Day Act. It therefore follows that there is a
statute in this Province governing the observance of the Lord 's Day, an d
that that statute was in force when the Lord's Day Act was passed . That
being so, I have come to the conclusion that the Lord's Day Act does not
apply .

"Counsel for the informant desires to question the validity of the said
determination on the ground that it is erroneous in point of law, and th e
question for the opinion of this honourable Court is whether my said .
determination was erroneous in point of law . "
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C. L. Harrison, for the Crown: The Lord's Day Act, Revise d
Statutes of Canada, 1906, chapter 153, applies to the whole o f
British Columbia, including the former separate colony of
Vancouver Island . There being no provision exempting tha t
portion, the magistrate should have convicted .

Higgins, for defendant : The charge against the defendant
is for carrying on his ordinary trade or calling on the Lord' s
Day. It is submitted that the defendant has not violated th e
provisions of the Lord's Day Act of Canada, as sections 5 an d
16 provide that the defendant is not liable to conviction if i t
can be shewn that there is a Provincial statute which in effect
makes it lawful for him to carry on his trade or calling on Sun-
day. By subsection (g .) of section 2 of the same Act, "Provin-
cial Act" is defined as any public Act of any Province passed
before or after Confederation. By Provincial legislation in
force at the time of the passage of the Dominion Lord's Da y
Act, it was lawful for a person to carry on his ordinary trad e
or calling on Vancouver Island for the reason that at the time
of Confederation and down to 1888, Sunday trading was pro-
hibited in the whole of the Province by the introduction into
the Province of 29 Car. II., chapter 7, but in the Consolidated
Statutes of 1888 the Legislature inserted in the statute that
introduced the statute of Charles, the following section : "This
Act applies only to the portion of this Province comprised in th e
former separate colony of British Columbia," and thereby mad e
lawful that which 'was formerly unlawful to do on Vancouver
Island .

As the Lord's Day Act; in express terms,` exc'epts localities
where it is lawful to trade by virtue of Provincial legislation ,
the defendant is not liable to conviction .

As to the constitutionality of the amendment to the Provincia l
Act of 1888, it must be noted that the Lord's Day Act specific -
ally declares that the term "Provincial Act" mentioned in sec-
tions 5 and 6 means an Act of a Province whether passed befor e
or since Confederation. Since the decision of the Privy Council
in Attorney-General for Ontario v . Hamilton Street Railway
(1903), A.C . 524, that Sunday legislation is criminal law, and
therefore, solely within the powers of the Dominion Parliament,

MINTER ,

C.J .B .C.

191 3

Sept . 10 .

RE x
v .

LAIT Y

Argument
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some of the judges of the Supreme Court of Canada, in Ouimet

v . Bazin (1911), 46 S.C.R. 502, hold that Provincial legisla-
tion permitting Sunday trading is intra vires . The amendment
in the consolidated statute of 1888 clearly permits Sunday
trading on Vancouver Island ; therefore, it was competent for
the Provincial Legislature to pass this legislation .

Harrison, in reply : The Sunday Observance Act, Revised
Statutes of British Columbia, 1911, chapter 219, is also in force
in the whole of British Columbia, including the former separat e
colony of Vancouver Island . On the 6th of August, 1866, the
former colony of Vancouver Island joined British Columbia
(see British Columbia Act, 1866), and on the 6th of March ,
1867 (Revised Laws of British Columbia, 1871, chapter 70) ,
the colony of British Columbia brought into force the crimina l
laws of England as they existed on the 19th of November, 1858 ,
and in particular the statutes 1 Car. I., chapter 1 ; 3 Car. I . ,
chapter 1 ; 29 Car. II., chapter 7 ; 1 and 2 Will. IV., chapter
32 ; 13 and 14 Viet ., chapter 23 .

After Confederation (1870), the local Legislature purporte d
to limit the operation of these statutes (see Consolidated Statute s
of British Columbia, 1888, chapter 108, section 2) to that por-
tion of the Province comprised in the separate colony of Britis h
Columbia. Sunday observance being a matter of criminal law,
the Provincial Legislature had no power to alter the same . The
limitation was ultra vires : Attorney-General for Ontario v.

Hamilton Street Railway (1903), A.C. 524 ; Ouimet v. Bazin
(1911), 46 S.C.R. 502 . Both Acts being in force, the prose-
cution is at liberty to proceed under either Act by virtue of the
provisions of section 16 of the Lord's Day Act .

10th September, 1913.
HuxTma, C.J.B.C. : By the English Law Ordinance, 1867 ,

passed by the old united colony of British Columbia, the civi l
and criminal laws of England, as they existed on the 19th o f
November, 1858, so far as not from local circumstances inapplic-
able, became the law of the colony, subject to any modifying
legislation that had been previously passed by the separat e
colonies. No such modifying law was ever passed by the Van-
couver Island colony in respect of the Imperial Acts respecting
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the Sunday laws. It therefore follows that these last-mentione d
Acts were in force over the whole Province at the time of Con-
federation, except in so far as any particular enactment was by
reason of local circumstances inapplicable, and while several o f
such enactments were no doubt inapplicable, such, e .g ., as those
providing for the use of the stocks, there seems no room for
doubt that the prohibition of 29 Car . II ., chapter 7, against the
pursuit of their ordinary callings by tradesmen, etc ., and of
the exposure of merchandise for sale was not inapplicable by
reason of local circumstances.

Now, legislation of this character has been finally decided by
the Privy Council to be within the exclusive jurisdiction of the
Parliament of Canada, and therefore it was not competent to
the Legislature of British Columbia to pass the consolidate d
Act of 1888, which limits the application of the Imperial Act s
to the old colony of British Columbia, and which has been main-
tained in the official editions of the statutes ever since.

To put it shortly, as the tree fell at the time of the entry of
the Province into Confederation, so it lay until the passage of
the Dominion Act, called the Lord's Day Act, being chapter 15 3
of the Revised Statutes of Canada, 1906.

I do not see how it can be successfully maintained that this
Act, in terms, adopted the various Provincial enactments
throughout Canada, whether they were or were not infra vires,

and adoption or ratification is a different thing from non-inter-
ference . All that is done by section 16 is to leave any vali d
Provincial law in force ; if it had been intended otherwise, on e
would have expected to find a distinct declaration that any suc h
ultra vires Acts were to be the law of the particular Province .
The phrase "in force" must mean "validly in force" if such an
expression is not really tautological ; otherwise two differen t
meanings must be assigned to the word "force," which appear s
twice in the same section. How can any Act passed by an
impotent Legislature be said to be "in force"? Nor can any
real aid be derived from subsection (8) of the interpretation
section, which declares the phrase "Provincial Act" to include
Acts passed since Confederation, as no doubt there are numerou s
such Acts, as for instance those which prohibit the selling of

HUNTER,

C.J .B.C .

191 3

Sept . 10 .

REX
V .

LAITY

Judgment
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liquor on Sundays, which are intra vires. Nor do I think that
section 5 is to be construed as adopting and confirming at th e
time of the passage of the Act of 1906, the ultra vires legisla-
tion of the Province which was then pre-existent .

That leaves only the question as to what effect is to be
assigned to the maintenance of the consolidated Act of 1888 i n
the Revised Statutes of 1911, as chapter 219, which I think th e
Legislature, by virtue of section 5 of the Dominion Act had bee n
delegated the power to pass if it saw fit . In my opinion, the
declaration of the Legislature that the Imperial Acts are t o
apply only to the mainland is not strong enough to prevent the
application to the island of the new general prohibition enacte d
by section 5 of the Dominion Act, there being no necessary
inconsistency or repugnancy.

To recapitulate : If the revised statute of 1911 is not to be
regarded as new legislation, but as the old consolidated Act of
1888 being carried on in subsequent revisions, the case is
governed by the Imperial Acts which were introduced by th e
English Law Ordinance of 1867 ; if, on the other hand, the
revised statute of 1911 is to be regarded as new law, enacted
after the passage of the Dominion Act, then the case is governe d
by the general prohibition contained in section 5 of th e
Dominion Act, and in either event, speaking generally, a trades -
man who sells his wares on Sundays violates the law. The
Court is not concerned with either the policy of the law as i t
stands, or of the prosecution .

The case is referred back to the magistrate to act in conformity
with this opinion.

Order accordingly .

448
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NOSLER v . THE AURORA .

Admiralty law--Practice—Action in rem—Wages—Judgment in default of
appearance—Waiver of proceedings .

In an action in rem for seaman's wages wherein no appearance has bee n
entered, and the ship is in the marshal 's hands for sale in anothe r
cause, all preliminary proceedings may be waived and judgment entered
forthwith .

M OTION in an action in rem for seaman's wages for judg-
ment in default of appearance, heard by MARTIN, Lo. J.A. at
Vancouver on the 12th of November, 1913 .

The plaintiff filed his affidavit verifying the cause of action
and shewing that no appearance had been entered though two
weeks had elapsed since the filing of the warrant, and also tha t
the ship was now in the marshal 's hands for sale in another
action in this Court. He further deposed "that before I com-
menced this action I was advised by the owner of the Auror a
to come up town and see if I could not get my wages out of th e
ship." The plaintiff's solicitor filed an affidavit stating that " I
am informed by (A.B.), solicitor for the owner of the shi p
Aurora that it is not intended to dispute the plaintiff 's claim."

Sears, on behalf of the plaintiff, cited rule 115, Howell' s
Admiralty Practice, 54-5 ; and The Julina (1876), 35 L.T.N.S .
410, and asked for an order for immediate judgment .

No one, contra .

Per curiam : In the special circumstances of this case ,
wherein the debt is practically admitted and the ship now i n
process of sale by the marshal, I see no reason why an orde r
should not be made waiving all preliminary proceedings an d
directing judgment to be entered forthwith . This case i s
stronger, if anything, than The Julina, supra .

Order accordingly .

MARTIN,
LO. J .A .

191 3

Nov . 12 .

NosLER
V .
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Judgment
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MCPHEE v . THE ESQUIMALT - AND NANAIM O
RAILWAY COMPANY.

191 3

May 20. Negligence—Employer and workman—Engineer on steam-shovel—Risk
voluntarily incurred—Polenti non fit injuria—Employers' Liabilit y

MCPHEE

	

Act, R .S .B .C. 1911, Cap . 71t .
v .

ESQUIMAL T
AND

	

The plaintiff had been engaged on a steam-shovel of the defendant Compan y

NANAIMO

	

for six years, during the latter two and a half of which he had acte d
RY . Co. as engineer. The steam-shovel, which travelled by its own power o n

the track at about three miles an hour, had a cab in front for operatin g
the engine and another at the back for firing. The boiler stoo d
between the cabs and its back portion was between two water tank s
about seven inches from its outer bulge four feet above the deck, the
engine being below the boiler . A break staff stood about 15 inches in
front of the tank to the right of the boiler, and about two feet out
from a pinion that was connected with a gear-wheel in front, b y
which the machine was moved on the tracks. The lubricator was
about three and a half feet back of the pinion, between the boile r
and the water-tank. In order to get to the lubricator from the fron t
cab, the engineer had to pass between the gear-wheel and the brea k
staff and then between the boiler and the water-tank . While the
steam-shovel was in motion, the plaintiff went from the front cab to
the lubricator and after adjusting it was backing out, when hi s
overall caught between the pinion and the gear-wheel, and his ar m
being pulled in, it was crushed between the wheels, necessitating ampu-
tation. It was the duty of the engineer to report what was necessary
in the way of repairs or improvements to the steam-shovel, but th e
plaintiff had never requisitioned for a guard or other protection o n
the gear-wheel . On the trial the jury found in favour of the plaintif f
for $5,000 damages, for which judgment was entered .

Field, on appeal, that the defence arising from the maxim Polenti non fit
injuria applied in this case, and the plaintiff was not entitled t o
recover .

Appeal allowed and verdict set aside .

A PPEAL from the judgment of llonnisox, J . and the verdic t
of a jury in an action for damages for injuries sustained by
the plaintiff while in the employ of the defendant Company, o r
in the alternative, for damages under the Employers' Liability
Act . Heard at Vancouver on the 16th of September, 1912 .
Upon the ease going to the jury, they were asked t o

COURT OF
APPEA L

Statement
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answer certain questions. The questions and answers were a s
follow :

"(1) Was the plaintiff guilty of negligence? No.

	

191 3
"(2) Was the defendant guilty of negligence, and if so, what was it? May 20 .

Yes ; in not furnishing a guard on the gear .
"(3) What was the proximate cause of the accident? The uncovered MCPHE E

condition of the gear .

	

v .

"(4) Amount of damages, if any? $5,000 .

	

ESQUialALT

"(5) Did the plaintiff know and appreciate the risk and danger, and

	

AND
NA \AIM O

did he voluntarily encounter them? (No answer .)"

	

Rv . Co .

The facts are set out shortly in the headnote .
The appeal was argued at Vancouver on the 10th of April ,

1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ .A.

Bodwell, K.C. (McMullen, with him), for appellants
(defendants) : There are two reasons why the verdict should b e
set aside. First, the plaintiff, who was the engineer on the
shovel, had been there for years, knowing the risk, and coul d
have had the protection he now contends he should have had, i f
he had asked for it. He voluntarily undertook the risk .
Second, he could have shut off the machine when adjusting th e
lubricator, but did not take the trouble to do so . When the
plaintiff enters on a position that is risky, knowing the defects ,
and makes no complaints, he voluntarily accepts the positio n
and makes the maxim Volenti non fit injuria applicable in hi s
case . He referred to Smith v . Baker & Sons (1891), A.C . 325
at p. 337, and the cases therein cited .

On the second point, as to contributory negligence, he coul d
have stopped his engine while adjusting the lubricator and thus
have avoided any risk, but he did not do so . In fact, he was
continually running this risk from day to day : see Yarmouth
v . France (1887), 19 Q.B.D. 647 ; Beven on Negligence, 3r d
Ed., 635 ; Dynen v . Leach (1857), 26 L.J ., Ex. 221 ; Walsh
v . Whiteley (1888), 21 Q .B.D. 371 at p . 378 ; Membery v .
Great Western Railway Co . (1889), 14 App . Cas . 179 at p . 185 ;
Clarke v . Holmes (1862), 7 H. & N. 937 .

S. S. Taylor, K.C, ., for respondent (plaintiff) : On the ques-
tion of volens, where the jury have not answered questions, bu t
have given damages, it must be assumed that they answer all

COURT OF
APPEAL

Statemen t

Argument
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the questions in favour of the plaintiff : King Lumber Co. v.
Canadian Pacific By. Co . (1912), 17 B .C. 502. Where the
jury gives damages, it must follow that they have not found
volens . The plaintiff knew it was dangerous in going past th e
gear-wheel, but it was the duty of the defendants to suppl y
proper machinery and place proper guards on it . On the ques-
tion of contributory negligence, there must be affirmative testi-
mony that the plaintiff should not go in to adjust the lubricato r
while the machine is in motion . Smith v. Baker & Sons (1891) ,
A.C . 325, expressly overrules Yarmouth v. France (1887), 19
Q.B.D . 647 ; it is the principal case and final word on the sub-
ject. See also Canada Woollen Mills v . Traplin (1904), 35

S.C.R. 424 at pp. 430-32 .

Bodwell, in reply.
Cur . adv. volt .

20th May, 1913 .

Per curiam : We have come to the conclusion that the appea l
should be allowed, on the ground that the defence arising fro m

Judgment the maxim Volenti non fit injuria applies in this case, and the
plaintiff is not entitled to recover .

Appeal allowed .

Solicitor for appellants : J. E. McMullen.
Solicitors for respondent : Taylor, Harvey, Baird, Grant &

Stockton.
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SMITH ET AL. v. ANDERSON .

	

MORRISON, J .

Statutes, construction of—Taxation Act Amendment Act, 1913, B .C. Stat .

	

1913

1913, Cap . 71, Sec. 14—Taxes paid by assignee of purchaser at tax sale Oct . 20.

—Recovery of taxes from declared owner when tax sale set aside.

The purchaser of certain land at a tax sale sold in 1907 to the plaintiffs ,
who paid the taxes for four years . The original owner, the defendant ,
brought action and obtained judgment in 1911, setting aside the ta x
sale and declaring him the owner. The plaintiffs sought to recove r
from him the amount of the taxes paid, relying on section 14 of chapte r
71 of the statutes of 1913 .

Held, that the section is not retroactive, and the provisions thereof do not
entitle the plaintiffs to recover .

A CTION to recover the amount of certain taxes paid by th e
plaintiffs on certain land subsequently adjudged to be the prop-
erty of the defendant, tried before MoRRisow, J . at Vancouver
on the 20th of October, 1913 .

Section 14 of chapter 71 of the statutes of 1913 reads as
follows :

"In any case where a sale of lands for arrears of taxes, whether made
before or after the passing of this Act, is set aside or declared illegal or
void, the purchaser shall have a lien on the land4 for the purchase-money
paid by him in respect of the said lands, with lawful interest thereon, an d
for the amount of all taxes paid by him since the sale, with lawful interes t
thereon, which may be enforced against the lands in such proportions as
regards the various owners of the lands and in such manner as the Supreme
Court thinks proper . "

Fraser, for plaintiffs .
Darling, for defendant.

MoRRisox, J. : The plaintiffs claim repayment to them o f
the amount of taxes paid in the years 1908 to 1911 in respect o f
certain lots in South Vancouver purchased by them under agree-
ment of sale in 1907 from a Mrs . Fleming, who, it appears, had
previously acquired this property through a tax sale . About
the time that the plaintiffs so purchased, an action was com-
menced by the defendant, the original owner, to set aside this

SMITH
V.

ANDERSO N

Statement

Judgment
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MoRRlsox, J . tax sale, and in 1911 he succeeded in setting it aside and bein g
1913

	

declared the owner . During the pendency of this litigation, o f
Oct . 20. which the plaintiffs had knowledge, they paid the taxes to th e

Municipality of South Vancouver . They now allege that the
v.

	

said taxes were paid by them at the request and with the
ANDERSON knowledge of the defendant . In the alternative, that he stood b y

and allowed them to so pay the said taxes and that he is now
estopped by his alleged conduct from denying his liability a s
claimed. In support of their case they mainly rely upon chapte r
71, section 14 of the Statutes of British Columbia, 1913, whic h

Judgment they submit is retroactive, and which reads as follows : [set out
in statement. ]

There does not seem to me to be anything intractable o r
ambiguous in the words employed in this paragraph. I do not
think it is retroactive. As the plaintiffs relied upon this section
as their sheet anchor, I dismiss the action, with costs .

Action dismissed.

REX v. BONNER .

Criminal law—Prosecution under section 111 of the Criminal Code—Justi-
fication under section 16—Wilful use of explosives—Colour of right—
Grand jury—Jurors Act, R .S .B.C . 1911 . Cap . 121, Schedule B .- -V umbe l
of jurors to be summoned .

Upon the sheriff summoning thirteen grand jurors . Schedule B of the Juror s
Act is complied with in that portion of the Province to which i t
applies .

Per MACDONALD, C.J .A. : The schedule was passed not only for the purpose
of permitting the sheriff to summon aliens and those without property
qualification, but to summon less than the customary number.

Per MARTIN, J.A. : Assuming the existence of a bona-fade belief in a clai m
of right, that does not justify the employment of the means prohibited
by section 111 of the Code in an attempt to exercise that right, an d
section 16 did not justify or excuse the accused in what he did .

SMITH
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A PPEAL by way of a case stated from GREaoRY, J. and the
verdict of a jury in a trial under section 111 of the Crimina l
Code, held at the Clinton spring assizes on the 6th of June ,
1913 . The accused, who was mining engineer for the Lightnin g
Creek Mining Company, carrying on mining operations a t
Stanley, British Columbia, having had a dispute with one Joh n
Hopp, a miner in the same locality, over priority of rights in the
water of Lightning Creek, by using dynamite blew the side ou t
of a portion of a ditch controlled by Hopp . Upon a charge
made under section 111 of the Criminal Code, the ace-used wa s
sent up for trial . Upon the trial he was found guilty . The
trial judge then reserved the following questions for the con-
sideration and judgment of the Court of Appeal :

"(1) Was I right in the circumstances of the case in not laying greate r
stress upon the relevance of the title or ownership of the ditches in ques-
tion?

"(2) Was I right in charging the jury that the intent with which the
act was committed was not an indictment under section 111 of the Code ,
and essential part of the crime ?

"(3) Was 13 the right number to summon for a grand jury? Thirtee n
only were summoned and thirteen were sworn and deliberated . "

The appeal was argued at Victoria on the 8th of July, 1913 ,
before MACDONALD, C .J.A., MARTIN and GALLInER, JJ.A .

W. J. Taylor, K.C., for the prisoner : The charge is brough t
under section 111 of the Criminal Code, but it is contended w e
were justified in our action and have a good defence unde r
section 16 . What the accused did does not justify a criminal
prosecution, as there is at least a colour of right : Rex v. Rutter
(1908), 73 J.P. 12 ; Fletcher v. Calthrop (1845), 9 Jur . 205 ;
James v . Phelps (1840), 11 A. & E. 483 ; Reg. v. Matthew s
and Twigg (1876), 14 Cox, C .C. 5 ; Russell on Crimes, 7th
Ed., Vol . 2, p . 1,807.

Stuart Henderson (on the same side) : The sheriff only
summoned 13 jurors. We are governed by the common law as
modified by Schedule B of the Jurors Act, Revised Stautes o f
British Columbia, 1911, chapter 121, which is the Douglas
proclamation of 1860 . Under the common law it was necessary
to summon 24 for the grand jury : this is not modified by the

COURT O F
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Schedule . The statute of 1899 made the number thirteen, but
that statute was repealed, as it was not included in the Revise d
Statutes of 1911 : Rex v . Hayes (1902), 7 Can . Cr. Cas . 453 ;
Rex v. Belanger (1902), 6 Can . Cr. Cas. 295 ; Reg. v. Cox

(1898), 2 Can . Cr. Cas . 207 ; Reg. v. Girard, ib . 216 .
Maclean, K.C., for the Crown : The question of the numbe r

of jurors is a matter that should have been raised at the trial :
Crankshaw, 3rd Ed., 951 ; Criminal Code, section 899, sub-
section 2 ; Rex v . Hayes (1903), 11 B .C. 4 ; Rex v. Sheridan
and Kirwan (1811), 31 How. St. Tri. 544 at p. 572. The
objectiOn must be raised by plea before the trial proceeds . Sec-
tion 11 of the Interpretation Act says the repeal of an Act shall
not revive any Act or provision of law.

Cur. adv. volt .

22nd July, 1913 .

MACDONALD, C .J.A . : The question submitted is : "Was
thirteen the right number to summon for a grand jury ? Thir-
teen only were summoned and thirteen were sworn and deliber-
ated."

The judicial district in which the true bill in this case was
found is not included in those parts of the Province to whic h
the Jurors Act, except Schedule B, applied . The question,
therefore, must be considered with reference to the common law
as modified by the said schedule . There are no other statutory
enactments affecting the matter in this Province. The schedule
was first given the force of law by proclamation of the lat e
Governor, Sir James Douglas, in 1860, and has been acted upon
in those parts of the Province to which it applies ever since, wit h
this qualification, that in 1899 a statute was passed declarin g
that in all parts of the Province 13 grand jurors should be sum-
moned and that seven might make a presentment . This pro-
vision was left out of the Revised Statutes of British Columbia ,
1911, and hence we are thrown back to the law as it was before
1899. The object of the schedule was to vary the then existing
requirements of the English laws relating to the summoning ,
qualification, and disqualification of grand jurors, and it wa s
recited in said Schedule tha t

"Whereas many of the provisions of the statutes relating to the sum -
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moning, and qualifications, and disqualifications of jurymen, cannot be COURT O F

complied with in British Columbia, and it is expedient to make other pro- APPEA L

visions in respect thereof .

	

."

	

191 3
And it was enacted that

"(1) The Acts of Parliament enumerated in the Schedule hereto, and all
July 22 .

other Acts of Parliament (if any) in that behalf, shall, so far as the same

	

REx
relate to the qualification, and summoning, and returning of jurymen, and

	

v.
challenging of jurymen, except for favour, be repealed, and of no further BOxNER
application in the said Colony.

"(2) It shall be lawful for the sheriff, or his deputy . . . to summon,
in addition to such British subjects as he may be able conveniently t o
summon, such additional grand and petit juries [jurors] as he may think
fit, to serve upon grand and petit juries, whether British subjects or not ,
without regard to any property qualification."

Among the repealed Acts was a number of earlier Acts relating
to juries in England, and also "so much (of 6 Geo . IV., c. 50)
as relates to the qualification, summoning, returning of juryme n
and challenging of jurymen except for favour." Nothing i s
said in the schedule as it now stands with respect to the numbe r
to be summoned or the number which should constitute a legal
grand jury, though originally it declared 12 to be the number
required to constitute it . The only question here is : Was i t
necessary that the sheriff should summon more than 13 ?

It is stated in Chitty's Statutes, 6th Ed ., Vol . 6, p. 740 (not e
(x), referring to the writ of venire facias juratores mentioned
in section 13 of the Act of 6 Geo. IV,, that

"Although the words of the writ be 12, yet by the ancient course the MACDONALD ,
sheriff had to return 24, for the expedition of justice ;

	

for if 12 only C .J .A .

should be returned, there would seldom a full jury appear ;
case usage and custom make the law (2 Hale, P .C . 263) .

and in this

"'The general precept, that issues before a sessions, is to return 24 ,
and commonly the sheriff returns upon that precept 48.' (2 Hale, P .C .
263) . "

The appellant's contention is that Schedule B does not change
this custom or usage, and that it is imperative that the sherif f
shall summon 24, so that from those a legal jury of at least 1 2

and not more than 23 might be sworn and empanelled : see Rex
v. Marsh (1836), 1 N. & P. 187. It is not contended in thi s
case that the indictment was not found by the requisite 12, the
whole point being that 24 were not summoned or returned .

I have no doubt, even if it were certain, which I do not think
it is, that at common law a presentment by 12 would be ba d
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where less than 24 were summoned, that under Schedule B th e
sheriff was not obliged to adhere to the English practice . I
think that schedule was passed not only for the purpose of per-
mitting him to summon aliens and those without property quali-
fication, but to summon less than the customary number . The
law was called into being, inter alia, because of the sparsely
settled condition of portions of the Province and the difficulty
of obtaining the requisite number of jurors . The intention was
to introduce a new system of constituting juries, both grand and
petit. The condition of the country made this almost impera-
tive, and I think the language above quoted is sufficient t o
justify the construction which I have placed upon it .

I would, therefore, answer the question in this way : Thirteen
was a sufficient number to have summoned .

Objection was taken by counsel for the Crown that the ques-
tion before us could be raised only by plea before the trial pro-
ceeded . In view of the opinion above expressed, it becomes
unnecessary to decide this point .

MARTIN, J.A. : On the argument on the points reserved, th e
discussion was directed to the summoning of the grand jury, th e
point being taken that under the proclamation of 1860 it was
the duty of the sheriff to summon for the assizes in the Count y
of Cariboo, 24 jurors, as that is the number, it is contended, tha t

by the common law or statute law of England should have bee n
summoned, though no more than 23 should have been sworn :

MARTIN, s .A.Rex v. Marsh (1836), 6 L.J ., i1LC. 7, 1 N. & P. 187, 6 A. & E .
236, the first mentioned report being the best . But as he only
summoned 13, it is contended that under my decision in Rex

v . Hayes (1902), 9 B.C. 574, on the amending Act of 1899 ,
chapter 35, the 12 grand jurors who did assemble under tha t
Act did not form a grand jury at all, because the proper number
(13) not having been summoned, they merely formed "a collec-
tion of persons unknown to the law and have no `constitution' in
a legal sense," and, therefore, could not have made a present-
ment, and so the necessary indictment has not been found agains t
the accused, without which he could not have been put upon hi s
trial .
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Now I am prepared to assume for the purpose of this appeal,
that the matter is to be decided, as contended, upon said procla-
mation, and it follows that we must view the matter in the ligh t
of the conditions of the colony at its date, 1860, when almost the
whole of the mainland of this vast Province was in a wild an d
extremely sparsely settled state (with literally no white peopl e
in many thousands of square miles), and very few and difficult
means of communication . It is in the light of these most specia l
circumstances that the proclamation has to be interpreted, an d
in this relation I make the following reference to the remark s
of Gwynne, J ., at a period of nearly 30 years later, on the
Water Ordinance of 1866, in the case of Martley v. Carson

(1899), 20 S.C.R. 634 at p. 658, on appeal from the old Full
Court of this Province :

"That the statute should be construed as an encroachment upon that
venerable embodiment of all wisdom, the common law, is really no hardshi p
but quite the reverse in a country of such modern origin and of such
peculiar conformation as British Columbia . The Legislature of that coun-
try are the best judges of what is most suitable to the condition of tha t
country, and they have, in my opinion, in clear language enough expresse d
their intention to be as above stated . "

I think that a careful reading of the proclamation is alone
sufficient to speedily settle all doubts as to what was intended ,
because the recitals in the preamble and the references to the
English statutes shew clearly that the practice in England ,
founded on statutes or otherwise, as to the "qualification and MARTIN, J .A .

summoning and returning of jurymen" was deliberately abol-
ished, and a new procedure adopted to meet the exigencies o f
justice in new and totally different circumstances . I entertain
no doubt at all that the intention was to give the sheriff or hi s
deputy full discretion to summon as many grand jurors as h e
conveniently could, and that both as to their number and desir-
ability (fitness) he had full discretion "as he may think fit" i n
returning the panel, subject only and always to this, that unles s
twelve at least were sworn no presentment would be made, as i t
is conceded that that number would be the minimum under th e
proclamation, as well as at common law . Holding this view ,
it would be superfluous to consider the vexed question of th e
number it would have been essential to "summon" according to
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COURT OF the law in England at that period (indeed, I refrain from soAPPEAL
doing as I should like to hear further argument on the point ,

1913

	

on which, I may say, I have consulted many authorities), an d
July 22 . therefore, the question now reserved should be answered in th e
REx

	

affirmative .

BONNER
I only wish to add, in view of some doubt which arose on th e

point in the argument, that, apart from the proclamation, i t
has been directed by statute in this Province, since 1883 at least ,
and up to 1899, chapter 35, when 13 were authorized, that 1 5
grand jurors only need be summoned. See Jurors Act, 1883 ,
chapter 15, section 32 ; Consolidated Statutes of British Colum-
bia, 1888, chapter 64, section 38 ; Revised Statutes of Britis h
Columbia, 1897, chapter 107, section 30.

With respect to the construction that was sought to be pat
upon section 111 on the unsuccessful motion to state a case, I
think it desirable to give here my views, expressed orally at th e
Lime we delivered judgment .

MARTIN, J .A . Assuming the existence of a bona-fide belief in a claim of
right, that does not justify the employment of the highly dan-
gerous means prohibited by the section in an attempt to exercise
that right, and section 16, in view of the exception at the en d
thereof, does not justify or excuse the accused in what he did .
He admittedly comes within a technical breach of the section, a s
the language is wide enough to cover the wilful causing o f
"serious injury" to any property, including his own, but in thi s
case he has also substantially offended against the spirit of th e
section . Wilfully does not mean "maliciously" in this section ,
but "deliberately. "

As a matter of precaution, and to answer a point attempted
to be made, I add that the use of explosives in land clearing or
mining operations, or, e .g ., to remove useless buildings, does not ,
as conducted in the usual way, cause an explosion "likely t o

. . . . cause serious injury to property," to quote the words o f
the section, but, on the contrary, is "likely" to improve it .

GALLIHER ,
J .A. GALLIHER., J .A . : I concur.
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DICKINSON v . HARVEY .

Malicious prosecution—Reasonable and probable cause—Weight of evidenc e
—New trial—Judge controlling counsel as to repetition of questions .

In an action for malicious prosecution in which the verdict of the jury was
in favour of the plaintiff, the case centred on what took place at a cer-
tain interview between the plaintiff and the defendant, at which the
defendant promised to give the plaintiff a certain sum of money ,
namely, whether the money was promised voluntarily or in consequenc e
of the plaintiff's threats. The defendant's evidence was corroborated
by a witness, who overheard what took place at the interview, and by
the plaintiff's admissions at the time of his arrest . The surrounding
circumstances also appear to favour the truth of the defendant's story .

Held, on appeal (MARTIN, J.A . dissenting), that the verdict of the jury
should be set aside and a new trial ordered .

The trial judge is within his rights in controlling counsel in respect to th e
repetition of questions concerning matters not really in dispute .

APPEAL from the judgment of MoRRrsoN, J. and the verdict
of a jury in an action for malicious prosecution, heard at Van-
couver on the 5th of November, 1912 . It appeared from the
evidence that the plaintiff, becoming suspicious, accused his
wife of improper relations with the defendant . This she
admitted, the result being a separation. Shortly afterwards the
plaintiff, going to where the defendant was at work on the con-
struction of a building, asked him to come to his house, sayin g
he wanted some work done . They went to the plaintiff's house ,
and when inside the plaintiff locked the door . According to
the defendant's story, the plaintiff worked himself into a
fury, accused the defendant of breaking up his home, and
demanded that he (the defendant) should pay him $5,000 ,
or he would shoot him, the plaintiff having his hand in hi s
pocket as though he had a revolver concealed . Under the
threat, the defendant promised to pay the $5,000, and woul d
bring him $1,000 on the following Saturday, paying the res t
later. He then left the house and went at once to his solicitor
and later consulted the police department. He went to the
plaintiff's house, according to the appointment, on the following
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COURT OF Saturday with two detectives, they remaining outside while h e
APPEAL

went in . He told the plaintiff he could only pay him $300 ,
1913 which, after making the same threats as he had on the forme r

May 6 . occasion and using abusive language, he accepted in part pay -

DICKINSON ment . The defendant then left the house and the detective s
v .

	

entered and arrested the plaintiff who, on being tried on th e
HARVEY

charge that he did, with menaces, demand from the defendant
$5,000, with intent to steal the same, was acquitted . The
defendant 's story was corroborated by a witness who was on the
steps of the house and heard most of the first interview, also b y
statements made by the plaintiff to the detectives after hi s
arrest . The plaintiff, on the other hand, swears that afte r
explaining the breaking up of his home owing to the defendant ' s
conduct, he (the defendant) voluntarily offered to pay hi m
$5,000 in compensation for what he had done, and that there

Statement was no coercion on his part . On the trial the jury gave a ver-
dict for the plaintiff for $3,000, for which judgment was
entered . The defendant appealed on the ground that the judg-
ment was against the law, evidence, and the weight of evidence ,
that the learned trial judge erred in the admission and rejection
of evidence, and on other grounds .

The appeal was argued at Vancouver on the 5th and 6th o f
May, 1913, before MACDONALD, C.J.A., IRvING, MARTIN and
GALLI 11 ER, LT . A .

W. A . Macdonald, I .C ., for appellant (defendant) : This is
an action for malicious prosecution . As a matter of fact, th e
jury tried a different action, desiring to inflict a penalty on the
defendant on account of the relations between the defendan t
and the plaintiff's wife. It is submitted, first, that the charg e

Argument to the jury was such that the defendant is entitled to a new trial ;
second, there was an improper trend the whole way through th e
trial, the learned trial judge not keeping the jury on the rea l
point at issue and not giving the defendant's counsel sufficien t
latitude on the cross-examination of witnesses : Abrath v. North

Eastern Railway Co . (1886), 11 App . Cas . 247 .
Ritchie, K.C., for respondent (plaintiff) : There is a discre-

tion in the judge to stop cross-examination, although counsel has,
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no doubt, great liberty (see Halsbury's Laws of England, Vol.
13, p. 598), but that the trial judge did not give him freedo m
on cross-examination is not in itself ground for a new trial . On
the question of misdirection, he must state in his notice of
appeal particulars of the misdirection : Pfeiffer v . Midland
Railway Co . (1886), 18 Q.B.D. 243. On the point of non-
direction, he referred to Nevill v. Fine Art and General Insur-
ance Company (1897), A.C. 68. There was nothing imprope r
in the way we went into our case ; it was necessary to go into
the relations between Harvey and the plaintiff's wife. We sub-
mit there is no ground for finding fault with the judge 's charge.
As a matter of fact, it was more favourable to them than to us .
It is a matter for the jury to decide who to believe, even in th e
case of two being on one side and one on the other. The gen-
eral rule should be followed that the Court will not set asid e
the judgment or grant a new trial unless substantial injustic e
has been done.

MACDONALD, C .J.A . : Since the adjournment last evening, I
have read all the evidence and the judge's charge, and I hav e
come to the conclusion that the verdict of the jury is against th e
overwhelming weight of the evidence and is perverse .

It is only material to consider what took place at the crucial
interview in the house on the 6th of September, when the threats
are said to have been made . The defendant's story is very
clear and is ample to sustain the charge which was laid agains t
the plaintiff. It is not only so, but it is the only reasonable
story . He was taken by the plaintiff to the plaintiff's hous e
and the moment he got inside the door the door was locked and MACDONALD,

he only got out after he had agreed to pay $5,000 to the plaintiff .

	

C .J.A .

It is said by a witness that when he came out he was pale, an d
he at once went to consult his friends and his solicitors. Now ,
to say that he voluntarily agreed to pay $5,000 to the plaintiff ,
ostensibly for the purpose of hushing the matter up, and imme-
diately afterwards proceeded to publish it to the world seems t o
me to be wholly unreasonable . The defendant's story is the
reasonable story. The story is supported by the evidence o f
Reynolds, who overheard what took place in the house . Rey-
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COURT OF nolds's story is believed by the learned judge. In fact, he told
APPEAL

the jury that he did not see how they could disbelieve that evi -
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dence, and after reading it it has convinced me just as it con-
May 6 . vinced the learned trial judge, and if Reynolds's testimony i s

DICKINSON true, then, unquestionably, the plaintiff cannot succeed in hi s

	

V•

	

action .
HARVEY

The case does not, however, depend entirely upon the evidenc e
of the defendant and Reynolds . We have the evidence of th e
three police officers . There is the evidence of Deputy Chief o f
Police Mulhern, who says that a friend of the plaintiff cam e
to see him at the police station just after his arrest, and tha t
the plaintiff told his friend that he had demanded this money
from Harvey, and when, in rebuttal evidence, the plaintiff i s
asked to deny this, he will put in no stronger than : "I do not
think I said that." In fact, his rebuttal evidence very materi-
ally weakens his evidence in chief . Then we have the evidence
of the inspector of detectives, Jackson, who says that he over-
heard the same conversation between the plaintiff and his
friend, Watkins, and that the plaintiff told Watkins that he ha d
demanded this money from Harvey and that he was sorry that
he had not shot him . McLeod, another police officer, said that
the plaintiff stated, and I refer specifically to the evidence o f
McLeod because it is very strong, "When Mr. Dickinson took
the $300 out of his pocket, he said, `That is the money tha t

MACDONALL, Harvey gave me . I demanded $5,000 from him for the sup -
O'' 'A' port of my children or I would kill him . I am sorry I didn' t

kill him.' " And again, "I did demand $5,000 from Mr .
Harvey for the keep of my children . I think, if he didn' t
give it to me I would kill him. I am sorry that I didn't kil l
him . "

Now, in rebuttal, we have both the plaintiff and Watkins giv-
ing evidence. Watkins is uncertain. His memory is very bad .
He does not want to remember, apparently, what took place .
He is first asked about his recollection . He says : "I have a
dim recollection of it. I went into the station, when I seen hi m
there I asked him what he was up against . I asked him what
he was up against. He says, `I guess it is all up with me now,
Bill."
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Now, the plaintiff himself, in rebuttal, when asked if he had COURT OF
APPEAL

his hand in his pocket, and if he pretended, or had said that he

	

.
pretended, that he had a revolver in his pocket, says that he

	

191 3

does not think so . That is, he does not think that he pretended Ma y e•
he had a revolver in his pocket, but he admits that he had his DICKINSO N

hand in his pocket during that interview, just as the defendant

	

V.
HARVEY

says he had. Then he makes this statement, it being brough t
out by his own counsel in answer to the question : "The defend -
ant states you said, `Do you think a judge or jury would fin d
me guilty if I shot you right here in cold blood ?' " "Well, I ma y
have said that, because I told him if I had been able to get out of
bed (referring to a prior occasion), I certainly would have sho t
him." And again, he was asked this : "Did you say that if he
got out of the chair you would blow the head off him ?" and hi s
answer is : "No, I don't think I said any such thing as that."
Then, further on, he is asked again : "Did you on that occasion
use the expression, `I will blow your head off ?' " and hi s
answer is : "No, I don't think so." He repeats that again, "I
don't think so." That is the strongest way he would put it .

As to his demanding the money, which he, in his evidence-in-
chief, said he did not demand, he qualifies in this way in hi s
rebuttal : "Then did you, yourself, say—you didn't say on
that occasion at all that you demanded this money ? No, I don' t
think so, no. Did you say, as McLeod states, `I did demand MACDONALD ,

$5,000 from him or I would kill him ?' No, I don't think so .

	

C.J .A.

I told Mr. McLeod, I suppose I did, that I should have sho t
him."

Taking all this evidence, all consistent with the defendant' s
story and quite inconsistent with the plaintiff 's story, I think i t
is overwhelmingly in favour of the defendant's story . If that
be so, there was no want of reasonable or probable cause i n
laying the charge which he did lay .

I am not disposed to find any fault with what took place at
the trial in respect either of the admission of evidence or of th e
judge ' s charge because, while there was a great deal of evidence
put in that ought, perhaps, strictly to have been excluded, yet ,
it was not objected to in the main, and counsel for the defendant
examined and cross-examined along the same lines .

30
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With regard to the charge of the learned judge, I think if th e
whole is read, it will be seen that the matter was fairly put t o
the jury. It may have been that one of the questions, viz . :
that by which the jury was asked if the defendant had take n

DICKINSON proper care to inform himself, was confusing . The real ques-
v.

	

Lion was : Was the defendant ' s story of what took place at the
HARVEY

crucial interview in the house on the 6th of September true or
not true? If that story, in their opinion, was true, then the
defendant had ample justification in laying the charges. If,
on the other hand, it was untrue, then the verdict ought to hav e

MACCDONNALD' been for the plaintiff, because, if it were untrue, the defendant
had no reasonable and probable cause .

I think, therefore, there ought to be a new trial . The cost s
of the appeal will go to the successful appellant, and the costs o f
the first trial will abide by the result of the new trial .

IRVING, J .A . : I agree that the verdict is against the weight
of evidence, the first ground of appeal taken . That seems to
have been the opinion of the learned judge from the way he
expressed himself after the verdict was brought in .

I agree with what the learned Chief Justice has said, tha t
the learned trial judge was within his rights in controlling
counsel in respect to the repetition of questions covering matter s
not really in dispute. I do not want to say anything more tha n

IRVING, J .A . that, because it is a delicate subject—the question of degree as
to how far a judge should go, when he should stop counsel . As
a rule, it is a thing to be avoided by a trial judge, but, on th e
other hand, he has charge of the case and he is pressed with
business, he knows other cases are coming on and the time, a s
he thinks, being wasted, and the jury getting confused . When
these things occur, it is his business to interfere .

As to the charge, I think it might have been simpler . I think
it was unduly prolonged by introducing two questions taken
from the judgment in the case of Abrath v. North Ras/ern Rail-

way Co . (1886), 11 App . Cas. 247—two questions which the.
judge there required to be answered for his own information, i n
order that he might determine whether there was want o f
reasonable and probable cause . There Abrath, who was a doe-
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tor, was accused of conspiring with some men who had been COURT OF

APPEAL
injured in a railway accident, to defraud the company . It wa

s necessary for the judge to ascertain whether the railway corn-

	

191 3

parry, when they brought their charge of conspiring to defraud May 6 .

the company, had taken the trouble to collect the evidence fairly --DICKINSO N

and whether they honestly believed in the case when they laid

	

V .

the charge. Now, in this case everything was in the breast o f
Harvey himself and, therefore, these two questions could very
well have been eliminated . On the whole, I am satisfied that
the jury understood what they had to decide with reference t o
the other two questions, and their verdict, as I have alread y
stated, was against the weight of the evidence . I think the

IRVING, J .A .

judge, having regard to the circumstances of the case, shoul d
have stated the grounds upon which they should proceed in
assessing the damages. On the whole I think the judge wa s
not unfair to either side .

I agree that there should be a new trial, on the ground tha t
the verdict was against the weight of evidence .

MARTIN, J .A. : I agree that the learned judge was justified in
the course he took tending to restrain the unnecessary repetition

MARTLV, J .A .
of questions, and also that his charge is not open to sound objec-
tion. But I think that there was evidence upon which the jury
could have reasonably returned their verdict, and, therefore, th e
appeal should be dismissed .

GALLIHER, J .A . : I think there should be a new trial .

New trial ordered, Martin, J.A . dissenting.

Solicitor for appellant : Alan C. Mackintosh .

Solicitors for respondent : Bowser, Reid & Wallbridge.

GALLIIHER,
J .A .
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VERMA v. DONAHUE ET AL.

Vendor and purchaser—Agreement for sale by instalments—Default in
payment of an instalment—Time of the essence of the contract—Specific
performance—Relief against forfeiture clause—Laches .

Where a purchaser under an agreement for sale, by which the purchas e
price is paid by instalments, is wilfully negligent and indifferent i n
making his payments, or holds off with the intent to pay if the market
continues strong and to abandon should the market drop, a Court o f
equity will not decree specific performance. The relief granted is
limited to the remission of the penalty imposed by a forfeiture clause .

A PPEAL from the judgment of GRANT, Co. J. in an action
tried by him at Vancouver on the 10th of April, 1913 . The
defendant Donahue, by an agreement for sale of the 14th o f
March, 1912, agreed to purchase certain land in Vancouver
from the plaintiff . The agreement contained a clause making
time the essence thereof, also a clause providing for forfeitur e
of all moneys paid thereunder upon default in payment of any
instalment after 30 days' notice thereof. The first instalmen t
was paid, but there was default in payment of the second instal-
ment . The plaintiff thereupon issued a cancellation notice an d
entered into possession. After the cancellation by Verma, the
defendant Donahue assigned the land to the defendant Pelletier ,
who assigned in turn to the defendant Depiesse. An applica-
tion was then made for the registration of the assignments i n
the Land Registry office .

The plaintiff, by his plaint, sought cancellation of the original
agreement and the applications for registration, and th e
defendants set up a tender to the solicitors of the plaintiff, as
they were unable to find the plaintiff personally, and by counter-
claim prayed to be relieved from forfeiture and cancellation .

Upon the trial an order was made for the cancellation of th e
agreement, and the counterclaim was dismissed. The defend -
ants appealed.

The appeal was argued at Victoria on the 5th of June, 1913,
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before MACDONALD, C.J.A., IRVING, MARTIN and GALLIHRR, COURT OF

JJ.A .

	

APPEAL

191 3
H. R . Bray, for appellants : We contend there are grounds in

Nov. 4 .
this case for equitable relief : Kilmer v. British Columbia .

Orchard Lands, Limited (1913), A.C. 319 ; Butchart v. VERMA

Maclean (1911), 16 B.C . 243 . In a case of this nature, under DONAHUE

an agreement for sale where certain payments have to be mad e
from time to time, the vendor is practically in the position of a
mortgagor and the purchaser in the position of a mortgagee :
Ecclesiastical Commissioners v . Pinney (1899), 2 Ch . 729 ;

Crockford v. Alexander (1808), 15 Ves . 138, 33 Eng. Reports ,
707 . The excuse given by the defendant as to non-payment of th e
instalment is that he was unable to find the plaintiff . The notice
of cancellation served demanded more interest than the plaintif f
was entitled to, and was not given in the manner prescribed i n
the agreement . This is fatal : see Brown v . Roberts (1912) ,
1 W.W.R . 987 ; March Bros . and Wells v. Banton (1911), 20

Argumen t

W.L.R . 322, 45 S.C .R. 338 ; Posper v. Aubert (1908), 7

W.L.R . 758 ; Pentland v. Mackissock (1913), 22 W.L.R . 947 .

Fillmore, for respondent : It was not until five months after
the payment became due that the money was paid into Court .
There is a discretion in the judge to so decide when the cir-
cumstances of the case justify a declaration of abandonment :
Cornwall v . Henson (1900), 2 Ch . 298 ; In re Dagenham

(Thames) Dock Co . Ex parte Hulse (1873), 8 Chy. App. 1,022 .
Bray, in reply : There is not sufficient evidence to justify th e

finding of abandonment .
Cur. adv. volt .

4th November, 1913 .

MACDONALD, C .J.A . : The judgment of the Judicial Com-
mittee of the Privy Council in Kilmer v. British Columbia

Orchard Lands, Limited (1913), A .C. 319, was relied upon by
the appellants ' counsel as in effect deciding that, given an agree -

MACDONALD ,
ment, executory except as to a down payment in cash, for the pur-

	

C.J .A .

chase and sale of land, containing stipulations that time shoul d
be of the essence of the agreement, and thatondefault of subse-
quent payments of purchase money, and after thirty days ' notic e
in writing to the purchaser to make good his default, the vendor
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COURT OF should have the right to cancel the agreement and retain so
APPEAL

much of the purchase money as had already been paid, the Cour t
1913 is bound to relieve, not only against the forfeiture of purchas e

Nov . 4 . money, but as well against the cancellation of the agreement ;

VERMA that specific performance must be decreed in such a case without
v .

	

reference to the circumstances of the case, or the purchaser' s
DONAHUE

own conduct, short of actual or implied abandonment of th e
purchase. This contention is based upon some observations of
their Lordships from which we are asked to infer that the cir-
cumstances surrounding the default are of no consequence .

In the case at bar, two equitable doctrines have to be con-
sidered in relation to (1) relief from a money penalty, and (2)
specific performance of a contract . It may well be that the
conduct of a party seeking the remission of a penalty, such a s
the forfeiture of a sum of money, which bears no just relation to
the breach, is of little or no relevance to the issue . Our Courts
are opposed to penalties as such, and relieve against them becaus e
of their penal nature, and not out of sympathy with the party
penalized . Such penalties are regarded as unconscionable, an d
will not be allowed to prevail, even where the conduct of th e
party seeking relief is open to grave censure .

Different considerations, I apprehend, present themselves
when the question is : shall specific performance be decreed a t

MACDONALD, the instance of the defaulting party? Fry on Specific Per-
C .J .A .

	

formance, 5th Ed., at p . 540, says :
"The doctrine of the Court thus established, therefore, is that laches o n

the part of the plaintiff (whether vendor or purchaser), either in executing
his part of the contract or in applying to the Court, will debar him fro m
relief . `A party cannot call upon a Court of equity for specific perform-
ance,' said Lord Alvanley, M .R., `unless he has shewn himself ready ,
desirous, prompt, and eager.' "

Lord Chelmsford, in Lamare v . Dixon (1873), L.R. 6 H.L.
414 at p. 423, said :

"Now, my Lords, the exercise of the jurisdiction of equity as to enforcing
the specific performance of agreements, is not a matter of right in the part y
seeking relief, but of discretion in the Court—not an arbitrary o r
capricious discretion, but one to be governed as far as possible by fixe d
rules and principles. The conduct of the party applying for relief i s

always an important element for consideration."

And in Oxford v . Provand (1868), L.R. 2 P.C. 135, Si r
William Erle said, at p. 151 :
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"It is clear that the Court may exercise a discretion in granting or COURT O F

withholding a decree for specific performance ; and in the exercise of that APPEAL

discretion, the circumstances of the case, and the conduct of the parties ,

If the agreement here were stripped of the articles which Nov. 4 .

impose the forfeiture of the money and which empower the VERMA

vendor to declare the agreement at an end because of the

	

V .
DONAHUE

purchaser 's default in observing the times of payment, a
Court of Equity would, I think, refuse a decree of specific
performance if it appeared that the party seeking it had
been guilty of wilful or reprehensible delay to which th e
vendor in no way contributed. In that result, the Court ,
in effect, declares the agreement at an end . By the breach
of it the purchaser forfeits at law his right to call upon
the vendor to perform his part, and by his conduct he in equit y
disentitles himself to relief. That the contract contains a
stipulation agreeing to a like result cannot, it seems to me, make
the purchaser's case better, or the vendor's case worse. Then,
have the defendants shewn themselves ready, desirous, prompt
and eager to carry out their part of the agreement ?

The plaintiff's brother, acting for him, called on defendan t
Pelletier, who was the assignee of Donahue, the purchaser, an d
demanded payment of the first instalment of $250 . He was
put off with an excuse, and an appointment was made with hi m
to call at said defendant's office on another day . He called not MACDONALD,

only on that, but on many subsequent days, but was unable to C .J .A.

find the defendant, or to get any satisfaction from his clerk.
From the evidence, I am convinced that the defendant deliber-
ately broke his appointment, and from time to time avoided th e
plaintiff's said agent . After his patience was exhausted, the
plaintiff served the notice provided for in the agreement, and on
the expiration of the period of grace, namely, 30 days, serve d
formal notice of his election to treat the agreement as at an end .
It was only when the plaintiff brought this action to clear the
title of the cloud which was placed on it by the defendant, wh o
applied for registration of his agreement, that the defendan t
tendered the long delayed instalment and asked for specific per-
formance. The purchaser was not in possession of the land, and
the transaction was purely speculative .

and their respective interests under the contract, are to be remembered."

	

1913
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MACDONALD,
C .J .A .

IRVINO, J .A.

MARTIN, J .A .

OALLIHER,
J .A .

I do not go to the length of saying that defendant actually
abandoned the purchase, but I do think there was such laches as
disentitle him to specific performance. It was a default for
which no reasonable excuse has been offered . Defendant sai d
he had the money with which to pay ; there was, therefore, th e
less excuse for his conduct in not paying . He was either grossly
negligent and indifferent, or he was holding off with the intent
to pay if the market continued strong and to abandon should the
market drop .

It may perhaps be said with truth that the judgment in th e
Kilmer case, supra, indicates that the words "ready, desirous ,
prompt and eager" are not to be taken too literally . The Cour t
would relieve where there had been some default, but where th e
purchaser is in possession and his default had been of shor t
duration, and attributable rather to misfortune or misadventur e
than to wilful negligence or indifference, relief by way o f
specific performance will be decreed ; but without something
more than appears in the observations above referred to, I a m
not convinced that under circumstances such as we have in thi s
case, relief should be given beyond the remission of the penalty .

The circumstance that the purchase money was payable i n
instalments does not, I think, make it incumbent on the Court
of necessity to grant specific performance, though it may wel l
enter into the consideration in relation to the hardship or
otherwise of granting or refusing such a decree . Default in
payment of an instalment might more easily be condoned than
default in payment of the whole purchase money, and the fac t
of its being an early or a late instalment would greatly and
properly influence the decision : Barclay v . Messenger (1874) ,
43 L.J., Ch. 449 .

I would allow the appeal to the extent of relieving the appel-
lant from the forfeiture of the $250, and as the appellant ha s
partly succeeded and partly failed, there should be no costs o f
this appeal, and the order as to costs below should stand .

IRVING, MARTIN and GALLIHER, JJ.A. agreed .

Appeal allowed.

Solicitors for appellants : Henderson, Tulle & Bray .
Solicitors for respondents : Fillmore & Todrick.
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IN RE FORT GEORGE LUMBER COMPANY .

Company law—Winding up—Assets—Sale of by liquidator—Ship include d
in assets—Mortgage on—Maritime liens of seamen for wages—Lien s
first charge on proceeds of sale of ship—Winding-up Act, R .S .C. 1906 ,
Cap . 144, Sec. 77 .

The liquidator in a winding-up proceeding, sold, under order of the Court ,
all the assets of a company, including a ship, for $67,500, of which
$5,000 was for the ship . A bank held a mortgage upon the ship, an d
certain seamen were entitled to maritime liens for wages . As between
vendor and purchasers, the ship was sold free from encumbrances .
Shortly after it was taken over by the purchasers it was destroyed . The
bank claimed the $5,000, the purchase price of the ship in the hands
of the liquidator, the lien holders on the other hand claiming a first
charge against the fund.

Held, on appeal (IRVING, J.A. dissenting), that both the bank and the lien
holders had the same rights in the fund as they had in the ship befor e
the sale, and that the lien holders were therefore entitled to a firs t
charge upon the fund .

Orders of CLEMENT, J . affirmed .

APPEAL by the Traders Bank of Canada from three order s
made by CLEMENT, J. on the 15th, 23rd and 24th of January ,
1913. The Fort George Lumber Company was ordered into
liquidation on the 4th of January, 1911, under the Winding-u p
Act, Revised Statutes of Canada, 1906, chapter 144. On the
5th of March of the same year, the liquidator was authorized b y
an order of the Court to sell the assets of the Company fo r
$67,500 . The sale included the steamer Chilco, the price o f
which was fixed at $5,000, this amount being included in th e
total mentioned . The Traders Bank held a mortgage upon this
ship for $10,000, and a number of seamen, to whom wages wer e
due, were entitled to maritime liens against the ship. There
was no evidence that the ship was sold subject to the mortgag e
or the liens, and some time after the sale and transfer, the shi p
was destroyed. The question before the Court was the distri-
bution of the $5,000, the purchase price of the Chilco, in th e
hands of the liquidator. By the order of CLEMENT, J. of the
15th of January, 1913, the liens were held to be chargeable upon

COURT OF
APPEAL

191 3

July 22 .

IN R E
FORT

GEORG E
LUMBER

Co .

Statement
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the proceeds of the sale of the steamer Chilco . By the order
of the 23rd of the same month, the wage-earners were declared
to be entitled to a first charge upon said proceeds, and on th e
27th of the same month an application to order the liquidator to
pay the appellants $5,000, the amount received on the sale of
the Chilco, was refused. This appeal was taken from the thre e
orders above referred to .

The appeal was argued at Vancouver on the 12th of May ,
1913, before MACnoNALD, C .J.A., IRVING and GALLZHER, JJ .A.

Ritchie, K.C., for appellants : The case arises out of th e
ownership of the steamer Chilco, which was sold on March 3rd
and afterwards was lost . The Traders Bank had a mortgage o n
the ship for $10,000 . The lien holders had their liens agains t
the ship, but they had never given up their liens, and when the
ship was destroyed the lien was gone : McDonald v . Cummings

(1894), 24 S .'C .R. 321 .
[MACDONALD, C .J .A. : The liquidator sold, and was it no t

open to the lien holders to elect whether they would clai m
against the ship or the money in the liquidator's hands? ]

The sale by the liquidator was for $5,000, subject to the lien
holders . He held the money when the lien holders made u p
their mind to claim the amount of their liens from the funds :
Re Clinton Thresher Co. (1910), 20 O.L.R. 555 ; Milford v .

Mitford (1803), 9 Ves. 87 at p. 100 ; The Charles Amelia

(1868), L .R. 2 A. & E. 330 ; Abbott on Merchant Ships an d
Seamen, 14th Ed ., 1,039 ; Palmer's Company Precedents, 10t h
Ed., 385.

Wintemute, for respondents (wage-earners), contended that
the proceeds stood in the place of the ship, and that the positio n
of the claimants was the same as it was before the ship wa s
destroyed : In re Australian Direct Steam Navigation Compan y

(1875), L.R. 20 Eq . 325 ; In re Rio Grande Do Sul Steamship

Company (1877), 5 Ch. D. 282 ; Re The Great Eastern Steam -

ship Co. (1886), 53 L.T.N.S. 594. The claims were put i n
the liquidator's hands on the 3rd of April and the ship wa s
destroyed on the 27th of April . The lien holders having sent
in their claims, they are bound by the action of the liquidator :

COURT OF

APPEAI.

191 3

July 22 .
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FORT

GEORG E
LUMBER

Co.

Argument
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see section 80, subsections (a.) and (b .) of the Winding-up Act.
We are entitled to the protection given us under this section :
Re Dawson (1851), 17 L .T. Jo. 100 .

N. R. Robertson, for respondent (the liquidator) : We conside r
the learned judge was correct in his judgment . The sale cannot
affect the rights of the lien holders : Abbott on Merchant Ship s
and Seamen, 14th Ed., 1,039 .

Ritchie, in reply, on the question of procedure, referred to
In re B.C. Tie and Timber Co . ; Colan v. The Ship Rustler

(1909), 14 B .C. 204. It is not a case of election as to the lien
holders ; they were purporting to sell the Traders Bank claim s
only. Such a sale as this cannot be ratified unless both articl e
and money are available .

Cur. adv. vult .

22nd July, 1913 .

MACDONALD, C.J.A . : On the 4th of January, 1911, the
Company was ordered to be wound up under chapter 144 ,
Revised Statutes of Canada, 1906. About the 5th of Marc h
of the same year, the liquidator was authorized by the Court t o
sell all the assets of the Company, including the steamshi p
Chilco, for $67,500, of which $5,000 was for the Chilco . The
Traders Bank of Canada held a mortgage upon this ship,
and there were wages due to seamen, for which they wer e
entitled to maritime liens. There is no pretence that the ship MACDONALD ,

was sold as between vendor and purchaser, subject either to the

	

C.J .A .

mortgage or to the liens. Sometime after the sale and delivery
to the purchaser the ship was destroyed . The contest now i s
for the purchase money of $5,000. After the sale, the bank
valued its security at $5,000 and claims that the sum abov e
mentioned received for the ship belongs to it . The seamen con-
tend that the liens against the ship were a first charge upon th e
said sum. It is not contended by the appellant that the liens
would not be payable in priority had it been sought to enforc e
them against the ship itself, but they contend that the proceed s
of the sale did not stand in the place of the ship ; that the sale
did not affect the seamen's liens or their remedy against the . ship,
and did not, as it were, work a transfer of the liens from the

COURT OF
APPEAL
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COURT OF ship to the proceeds of its sale . In the case of an ordinary sal e
APPEAL

of a ship subject to maritime liens, the liens are not affected,
1913 nor would they in this case unless the seamen assented eithe r

July 22. before or after the sale. But this was a sale by a liquidator ,

IN RE
acting for all the creditors and under the instructions of the

FORT Court. The ship having been sold free from all encumbrances ,
GEORGE

LUMBER the liquidator was, in the circumstances, bound to protect the
Co . purchaser by satisfying the encumbrancers, and the proper fun d

was the proceeds of the sale . I think both the Bank and the
lien holders have the same rights in the fund as they had in th e
ship. Neither party could take proceedings against the ship

MACDONALD, after the winding up without the consent of the Court . The
O.J .A .

	

lien holders might have applied in the liquidation proceeding s
to have their liens satisfied, or to be otherwise secured : see In

re Australian Direct Steam Navigation Company (1875), L.R .
20 Eq. 325 ; In re Rio Grande Do Sul Steamship Company

(1877), 5 Ch. D. 282 .
I would, therefore, dismiss the appeal .

IRVING, J.A. : In my opinion, the appeal should be allowed.
The seamen's lien was not destroyed by the sale of the ship

by the liquidator. See the case of The Fairport (1882), 8 P.D .
48, 52 L.J ., P. 21, where the ship was sold in October, 1881 ,
by Roy & Sons ; a month later the former master of the ship
began an action in rem to recover a sum of money for which he ,
in order to provide necessaries for the vessel, had become liabl e
whilst he was master.

The defence (or one of them) was that if there was a maritim e
lien, the plaintiff was precluded by his own ladies from enforc-
ing it against a bona-fide purchaser for value. Sir R. Phillimore ,
in giving judgment, said, in effect, that although a maritime
lien is not indelible, where reasonable diligence is used, i .e ., by
those claiming it, and the proceedings are had in good faith,
the lien travels with the thing, into whatsoever possession it may
come.

The seamen's lien in this case was not, in my opinion, released
by the sale. On the other hand, the mortgagees, who were
ignorant of the men's claims, intended to release their mortgag e

IRVING, J.A.
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and accept the $5,000 in lieu thereof . It was a convenient
way of closing out their account, and it afforded a chance to th e
other creditors of making something over and above the $5,000 .
The loss of the ship in the hands of the purchaser may preven t
the seamen deriving any advantage from their lien, yet that los s
does not give them a right to the money which the liquidato r
should pay to the Bank on the realization by him of their
security, under section 77 of the Winding-up Act . The
liquidator, under section 82, is only required to procure th e
authority of the Court where he proposes to consent to the
creditor retaining the security . If he intends to require fro m
the creditor an assignment and delivery of the security, no
application to the Court is necessary.

The men must look to the 70th section of the Act for thei r
relief. I cannot see that they have any claim on the proceed s
of the security .

GALLIHER, J.A. concurred with MACDONALD, C.J.A .

Appeal dismissed, Irving, J.A . dissenting .

CARLIN v. THE RAILWAY PASSENGERS ASSITR-
ANCE COMPANY .

191 3
Insurance—Principal and agent—Imputed notice .

	

Oct . 13 .

The plaintiff applied to the defendants ' agent for insurance against his
CARLI N

liability as employer. The plaintiff was engaged in waggon-road

	

v .
making, in the course of which it was necessary to use a certain RAILWA Y

amount of explosives . The defendants' agent was aware that the use PASSENGER S

of explosives was necessary in road construction. The plaintiff filled AssrCo
RANCE

.
up and signed an application form, leaving a blank against the question
which asked "are machinery, boilers or explosives to be used?" Th e
plaintiff's reason for not answering this question was that there wa s
no intention of using any machinery or boilers, but there was a n
intention to use explosives . The plaintiff explained this circumstance
to the defendants' agent, asking the agent to answer this question

COURT O F
APPEAL

191 3

July 22 .

IN R E
FORT

GEORGE
LUMBER

Co.

IRVING, J .A .

t7 A I Ll HER,
J .A .

HUNTER,
C.J .B .C.
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HUNTER,

	

correctly, who, however,' for some unexplained reason, wrote the wor d

	

C.J .B.C.

	

"no" against the above question. The policy contained the usual claus e
making the application the basis of the contract and declaring th e

1913

	

contract void if there were any material omission or any misrepresen -

	

Oct . 13 .

	

tation in the application . An accident happened owing to the use o f
explosives, and the defendant Company refused to indemnify th e

	

CARLIN

	

plaintiff against his liability to make compensation .

RAILWAY

PASSENGERS

	

that there was no omission or misrepresentation in the application so
ASSURANCE

	

as to prevent the plaintiff from recovering.
Co.

Statement A CTION tried at Victoria on the 13th of October, 1913 ,
before HUNTER, CJ.B.C . without a jury.

Mayers, for the plaintiff : The plaintiff relies on the ordinar y
principle that the Company is bound by the acts, representation s
and knowledge of its agent, acting within the scope of hi s
authority : Bawden v. London, Edinburgh and Glasgow Assur-

ance Company (1892), 2 Q .B. 534 ; Holdsworth v. Lancashire

and Yorkshire Insurance Company (1907), 23 T .L.R. 521 ;
The Guardian Ins. Co. v. Connely (1892), 20 S.C.R. 208 ;
Graham v . Ontario Mutual Ins . Co . (1887), 14 Ont . 358 .

W. J. Taylor, I .C., and R. II. Pooley, for the defendants ,
Argument contended that by leaving a blank in the form signed by himself ,

the plaintiff had made the agent his own agent to fill up th e
blank. They cited Biggar v . Rock Life Assurance Company

(1902), 1 K.B. 516 ; Imperial Bank v. Royal Insurance Co .
(1906), 12 O.L.R. 519 ; The Provident Savings Life Assuranc e
Society of New York v. Mowat (1902), 32 S .C.R. 147 ; and
Joel v. Law Union and Crown Insurance Company (1908), 2
K.B. 431 .

Mayers, in reply : The Biggar ease is an instance of the excep-
tion to the general rule, viz ., that the principal is not boun d
where the agent is acting in fraud of the principal .

HUNTER, C .J.B.C. : I am much indebted to counsel on bot h
sides for the exhaustive manner in which they have brought t o

Judgment my attention the law on this subject. I have no doubt what
should be the decision of the Court in this case . As to the
essential facts, there does not appear to be any serious dispute .
Shortly put, it seems to be that Mr . Carlin, through the medium

v'

	

Held, that the defendants were bound by the knowledge of their agent, and
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of Mr. Burdick, made application to the defendant Company for HUNTR,
sEc .

an indemnity policy in connection with his undertaking on the
Malahat road. I cannot see there has been any misrepresenta- 191 3

tion, either active or passive, on the part of Mr. Carlin. He Oct . 13 .

had signed a blank form and the answer to the material question CARLI

—at all events, the answer to the question complained of—was

	

V .
RAILWAY

not filled in by him, or by his instructions, but by the agent of PASSENGER S

the Company.

	

SS

	

CE
Co .

There is no doubt that the intention of Carlin to use explo-
sives was communicated to Currie, the agent of the Company,
and that Currie stated to Burdick, after he was so informed ,
that he "would fix it." Currie also knew perfectly well that in
the construction of almost any road on this island explosives
would have to be used. He admits he had some knowledge o f
the locality and he knew perfectly well that explosives, in th e
necessity of the case, would have to be used in that district .

Now, the cases cited by Mr . Taylor undeniably lay down the
principle that where a man authenticates a document after th e
answers have been filled in by himself or another person, whether
that other person is the agent of the Company or not, he canno t
be heard to say afterwards he did not authorize the statement.
In other words, if he signs a document after it has been fille d
in by another person with his consent, he is bound in exactly judgment
the same way as if filled up by himself. But I do not see
how that principle has any application to the case here . The
document was altered by the agent of the Company after it wa s
signed and authenticated by the applicant for insurance. If the
agent, having a personal knowledge of the facts—as I find i n
this case	 fills in the answer according to his own judgment ,
he is not the agent of the party applying for the insurance ; he
is the agent, for the purpose of that transaction, of the Company.
If that were not so, it would be open always to a Company t o
repudiate a policy when they ascertained that some statemen t
had been made, by the consent or authority of the agent, whic h
did not exactly square with the facts .

There is no dispute about the amount involved . I think
judgment ought to go for the plaintiff .

Judgment for plaintiff .
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MORRISON, s. ~N RE WALKER AND MUNICIPALITY OF SOUT H
1913

	

VANCOUVER .

Municipal law—Statute—Interpretation—General and special legislation .
Arbitration and award—Streets—Damage to property by change of grad e

—Remedy of owner—Municipal Act, R .S .B .C. 1911, Cap . 170, Secs . 394 ,
513—Arbitration Act, R .S .B .C. 1911, Cap . 11, Sec . 8 .

If there is an inconsistency between a general and a subsequent specia l
Act, the latter must prevail . Accordingly, the provisions of section
8 of the Arbitration Act, R.S.B.C . 1911, chapter 11, providing for the
appointment of an arbitrator by the Court on the default of th e
opposite party to make an appointment, do not apply in the case o f
an arbitration of the claim of an owner against a municipality fo r
damages to his property owing to the regrading of a street .

In the case of default by a municipality to name an arbitrator under sectio n
394 of the Municipal Act, R.S.B.C. 1911, chapter 170, the proper
procedure is by way of mandamus against the municipality.

MOTION by a property owner, under section 8 of the Arbi-
tration Act, for the appointment by the Court of an arbitrato r
for the Municipality on the refusal of the latter to do so . Heard
by MORRISON, J. at Vancouver on the 24th of October, 1913 .

Alfred Bull, for applicant
Ritchie, I .C., for the Municipality.

MORRISON, J. : The applicant, Dora Walker, was, at the time
material to this matter, owner of property situate at the corne r
of Euclid avenue and Maple street in the Municipality of Sout h
Vancouver. The Municipality, pursuant to its statutory powers ,
regraded those streets, causing, as it is alleged, between May an d
August, 1912, certain damage to the said property .

On the 27th of May, 1912, she made a claim to the Munici-
pality for such damage, and again, on the 27th of May, 1913 ,
her solicitor presented her claim therefor . On the 4th of July
following, the Municipality denied liability and declined to arbi -
trate. On the 10th of July, without having selected her arbi-
trator, the applicant requested the Municipality to appoin t

Oct. 24 .

IN R E
WALKER

AN D

SOUTH
VANCOUVE R

Statement

Judgment
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theirs . Again the Municipality declined to do so. Then, on MORRISON, J .

the 5th of August, the applicant notified the Municipality of

	

191 3

her selection of an arbitrator and requested them to appoint Oct . 24 .

theirs, pursuant to the 8th section of the Arbitration Act . The
Municipality still declined, whereupon on the resent application

	

Ix $ E
~

	

P

	

present

	

~ wAii;ER

pursuant to section 8, supra, was launched on the 10th of Sep-
SANDx

tember, ultimo .

	

VANCOUVER

In limine, Mr . Ritchie, for the Municipality, invokes section
513 of the Municipal Act, contending that the application shoul d
have been brought within a year from the date on which th e
damage was caused . He substantively contended, in the second
place, that the Arbitration Act does not apply . With this con-
tention I agree. The Municipal Act is a special, or particular ,
Act dealing with municipal corporations . The Arbitration Act
is a general Act . The general maxim Generalia specialibus

non derogant applies. Montague Smith, J ., in Conservators of

the Thames v . Hall (1868), L.R. 3 C.P . 415 at p. 421, says :
"The rule, as laid down by Sir Orlando Bridgman is, that `the law wil l

not allow the exposition to revoke or alter by construction of genera l

words, any particular statute, where the words may have their prope r

operation without it. ' "

	

Judgment

I agree, as has been submitted, that section 394 of the Muni-
cipal Act, aided by proceedings by way of mandamus to compel
the selection of an arbitrator, furnishes a code which must in
cases of this kind be adhered to .

Coming to the first point as to the applicant being out of time ,
the evidence is not satisfactory, but I incline to the view tha t
she is too late. I have always understood that the point of
these clauses limiting the time within which an action fo r
damages, such as is the present one, must be brought, was t o
ensure prompt disposal and thus enable the municipality t o
regulate their rates, etc., for the current year .

The application is refused .

Application refused .

31
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BECK
V.

G U THRIE ,
MCDOUGA L

& Co .

Statement

BECK v. GU THRIE, McDOUGAL & CO .

Master and servant—Negligence--Injury to servant—Defective systern —
Volenti non fi,t injuria—Withdrawal of case from jury .

The defendant Company, in carrying on blasting operations after drilling ,
first blasted the bottom of the holes with a small amount of powder i n
order to widen them for the reception of sufficient powder for the mai n
blast. This operation is known as "springing" holes. After the
springing operation the hole is charged with powder for the main
blast. While the plaintiff, a workman employed by the defendants ,
was engaged in the final loading of a hole, the "springing" of othe r
holes was being carried on close to where he was working . An explo-
sion in the springing operation caused the blast at the hole where th e
plaintiff was working to go off, and he was injured . There was
evidence of a warning of the blast for "springing" being given, which
the plaintiff, who was a foreigner, did not hear . The trial judge too k
the case from the jury and dismissed the action .

Held, on appeal (MACDONALD, C.J .A . dissenting), that the trial judge
properly withdrew the case from the jury and dismissed the action ,
that the particular thing that caused this accident was the failure o f
the plaintiff to hear the warning (if given), and if not given, it was the
neglect of a fellow servant .

Per IRVi\G, J .A . : The plaintiff was not only sciens, but volens, in that he
undertook the risk as part of his business. The Court is justified,
under certain circumstances, in withdrawing a ease from the jury ,
even although the defence of volens be raised .

Smith v . Baker cf Sons (1891), A .C . 325, discussed .
Per MACDONALD, C .J .A. : The opinion of the jury should be taken as t o

whether the plaintiff consented to run the risk, knowing the danger ,
he being a young foreigner with a limited knowledge of English .

A PPEAL by plaintiff from the judgment of MORRIsoN, J. at
Vancouver, on the 11th of February, 1913, in an action for per-
sonal injuries sustained by the plaintiff while in the employ-
ment of the defendant Company ; or, in the alternative, fo r
damages under the Employers' Liability Act . MORRIsoN, J.
took the case from the jury and dismissed the plaintiff's claim .

The appeal was argued at Victoria on the 16th of June, 1913 ,
before MACDONALD, C .J.A., IRvicu and GALLIHER, JJ.A .

Argument

	

licTaggart, for the appellant : The defendants had a system
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COURT OF
APPEALof making small holes called "spring holes ." A small amount

of powder was put in these, and when they were set off it mad e
the hole large enough to put in sufficient powder for a heav y
blast . The defendants were negligent, first, that the "sprin g
holes" were set off when the men were allowed to work at hole s
that were "sprung, " in charging them with powder for the main
blast ; second, they should have had some person to warn th e
men working at the large holes when a blast for springing was
about to take place . The defendants raise two defences : first,
that the plaintiff voluntarily incurred the risk, knowing th e
danger, and second, that the man who set off the battery withou t
warning the plaintiff was liable, he being a fellow servant : see
Fakleema v. Brooks Scanlan O'Brien Company, Limited (1910) ,
15 B. C . 461, (1911), 44 S.C.R. 412 ; Ainslie Mining and

Ry. Co . v . McDougall (1909), 42 S .C.R. 420. On the question
of the plaintiff voluntarily incurring the risk, see Smith v. Baker

& Sons (1891), A.C . 325, by which, if followed, our case shoul d
have been submitted to the jury .

S. S. Taylor, K.C., for the respondents : There are three
points at issue ; first, as to defective system ; second, was the
plaintiff volens? third, was the accident attributable to the
action of a fellow workman? We had a proper system for th e
safety of the labourers in having a man to warn them when a
shot was to go off, and the plaintiff admits it is the system
used all over in blasting operations . The evidence shews he
was volens, but, even failing on this point, the fact of his no t
hearing the warning is due to the fault of a fellow workman :
Sword v. Cameron (1839), 1 Dunlop 493 (Ct . Sess .) .

McTaggart, in reply, referred to Beven's Employers' Liabil-
ity, 4th Ed., 32, note (d), and Williams v. Birmingham Battery

and Metal Company (1899), 2 Q .B. 338, 68 L.J., Q.B. 918 .

Cur. adv. vull.

4th November, 1913 .

MACDONALD, C .J .A . : The learned trial judge withdrew th e
case from the jury and dismissed the action on the ground that MAc a eLD ,

no evidence fit to be submitted to a jury had been adduced by
the plaintiff of negligence on the defendants ' part . The whole

191 3

Nov. 4 .

BEC K
V.

GUTHRIE,
MCDOUGA L

& CO .

Argument
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MCDOUGAL
& Co.

MACDONALD,
C .J .A .

point in the case (as was admitted by Mr . Taylor in his argu-
ment at the trial) is as to whether or not the work was bein g
done under a negligent system .

There were two operations being carried on concurrently, on e
called "springing" a hole, and the other "loading" it for the
purpose of the main blasting operation . The plaintiff define s
springing a hole as "blasting the bottom of a hole wider to make
room for more powder ." This may not be very clear, but what -
ever it is, it appears to be a preliminary to the final operatio n
of loading a hole and setting off a main blast . What happened
here was that while the plaintiff was performing, or assisting i n
performing the final loading of a hole, the preliminary operatio n
of springing other holes was being carried on in close proximity
to him. An explosion in this springing operation caused the
blast at the hole where the plaintiff was working to go off, thu s
injuring him. In his pleadings and particulars, the plaintiff
alleges defective system "in that loading holes were being pre -
pared at the time when spring holes were being fired ." I
think there is evidence to sustain that allegation .

There was evidence that this sytem of putting off blasts wa s
not in vogue elsewhere, and that it was unnecessarily dangerous .

Then again, the plaintiff claims that the system of givin g
warning to those engaged as he was, was a negligent one.

No person was specially charged with the duty of giving warn-
ing ; the practice was for the workman who happened to be
nearest to the battery which fired the charges to call out to hi s

fellow workmen some sort of warning . I think it was for the
jury to say whether or not the system of carrying out the work
was negligent, having regard to the dangerous mode of loadin g
holes while other holes were being fired, coupled with the syste m
of warning to which I have adverted. In view of the fact that ,
in my opinion, there should be a new trial, I shall not say any-
thing further with regard to this phase of the case .

While the question of volens was not raised in argument at
the trial, nor referred to by the learned judge, it was raised in
the statement of defence and in the argument on appeal, an d
hence it ought to be considered, because, if on the evidence i t
is quite clear that the jury could come to no other proper con-
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elusion than that the plaintiff voluntarily agreed to accept the COURT O F
APPEA L

risk, in the sense in which that term is understood in this class

	

—_
of case, it would be idle and unjust to both parties to send the

	

191 3

case back for a new trial .

	

Nov. 4 .

The plaintiff is a young Finlander, 20 years of age . He BECK

had been engaged on and off for three years as a labourer in
GUTHRIE,

employment similar to that with the defendants . He admits McDOUOAL

that he knew that in springing holes in close proximity to loaded & Co .

holes, there was a danger of the loaded hole being affected . If
his evidence be taken literally it amounts to this, that he knew
the system was a dangerous one and made no complaint, bu t
continued to work on notwithstanding . Could a jury properly
say that this youth—apparently unable even to converse with
the foreman, except possibly in very broken English—appre -
ciated in fact the exceptional risk to which he was being sub-

MACDONALD ,

jected, not only by springing holes in the manner followed here,

	

O .J .A .

but by failure to safeguard the men where that exceptionall y
dangerous mode of conducting the work was being pursued, b y
an adequate system of warning ? After a careful consideratio n
of the oft-quoted authorities on the question, I have come to th e
conclusion, but not without some doubt, that the opinion of th e
jury ought to have been taken .

I would allow the appeal and order a new trial, costs of th e
first trial to abide the result of the new trial, and the costs o f
this appeal to go to the appellant .

IRVING, J .A. : I would dismiss this appeal . The particula r
thing that caused the accident was the failure of the plaintiff t o
hear the warning (if given) or, if not given, it was the neglect o f
a fellow servant. The plaintiff, according to his own evidence ,
was not only sciens but volens, in that he undertook the risk of
a particular thing as part of his business, and if the jury ha d
found that he was not volens, I would be prepared to say that i t
was against the evidence, and against the weight of evidence .
Therefore, I think the judge, under such circumstances, was

IRVING, J .A .

justified in refusing to allow the case to go to the jury. We
have had our attention called to a statement in Beven' s
Employers' Liability, 4th Ed., p. 33, that since the decision
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of Smith v. Baker & Sons (1891), A.C. 325, volens i s

never withdrawn from the jury . Nevertheless, in Smith
v . Baker & Sons there are expressions used which skew
that a judge would be justified in withdrawing it under
certain circumstances. In particular, Lord Herschell at p.
360. In that case the defendants wished to push their
argument too far . They said that the mere continuance i n
service, with knowledge of the risk, precluded the employe e
from recovering damages, and that plaintiff, having admitted
these facts, ought to be nonsuited . In this case the evidence of
volens goes much further .

When an injured man testifies that the defendants used th e
same methods of warning that other contractors used in warnin g
workmen when they were blasting, and the only thing that h e
complains of in his particular case is that he did not get or hea r
the warning, and says that he understands the work, that h e
knew it was dangerous work, and he knew that if whil e
he was working loading a hole, as he was in this case ,
and a hole was sprung, there was danger of the hole a t
which he was working being fired by concussion, and tha t
they had been carrying on this system of work in which he wa s
engaged for six weeks and there was no protest, that man, in
my opinion, must be held to have voluntarily undertaken th e
risk.

GALLIIIER ,
J.A.

	

GALLIIHER, J.A. concurred with IRVIhG, J .A.

Appeal dismissed, Macdonald, C.J.A. dissenting .

Solicitor for appellant : E. A. Dickie .

Solicitor for respondents : R. P. Stockton.

COURT O F
APPEAL

191 3

Nov. 4.

BECK
V .

GUTHRIE ,
MCDOUGA L

&Co.

IRVING, J.A .
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WINTER ET AL. v . GAULT BROTHERS, LIMITED . CLEMENT, J .

Bill of sale—Security for advance of money and goods—Assignment for

	

191 1

benefit of creditors—Taking possession under bill of sale—Effect of— March 2 .
Affidavit of bona fides—Sufficiency of—Bills of Sale Act, B.C. Stats.
1905, Cap. 8, Sec. 8, Subsec . 7—After-acquired goods—Onus of proof .

	

COURT OF
APPEAL

In an action by an assignee for the benefit of creditors of an insolvent firm
	 	 .

to have a bill of sale made by the firm in favour of the defendants

	

191 3

declared void, it appeared that the bill of sale was given both to secure June 18 .
an advance of money by the defendants to the insolvent firm to enabl e
them to purchase the stock in trade in a "going concern, " and also to WINTER

secure future advances in money and goods, and that in the affidavit of
GAULT

bona fides the defendant did not in terms swear that the grantors were BROTHERS,
justly and truly indebted to the grantees in the sum mentioned .

	

LIMITED

Held, that the bill of sale being security for a debt, and not being verified
by an affidavit of bona fides, was void.

field, further, that the onus was on the defendants to prove what good s
were supplied the insolvent firm after the bill of sale was executed ,
and having failed to prove that there were such goods by identification,
they could not attach their bill of sale to any of them .

Judgment of CLEMENT, J. affirmed.

A PPEAL by defendants from the judgment of CLEMENT, J . in
an action tried by him at Vancouver on the 9th of February ,
1911 . Plaintiff was assignee for the benefit of creditors o f
Franklin & Nixon, under an assignment dated the 27th of
October, 1909. On the day before the assignee took possession ,
but after the execution of the assignment, the defendants took
possession of the stock in trade. Their right to possession was
asserted under a bill of sale dated the 20th of September, 1907, statement

made to them by Franklin & Nixon, and this bill of sale th e
plaintiff sought to have declared void, not only as a fraudulen t
preference, but also for failure to comply with certain provision s
of the Bills of Sale Act . The learned trial judge held that tim e
bill of sale was void, in that the affidavit of bona fides was defec-
tive, and therefore, the goods in question could not be said to be
covered by the instrument .

R. W. Hannington, and Claughton, for plaintiff.
Sir C. H. Tupper, K.C., and Griffin, for defendants .
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CLEMENT, J .

	

2nd March, 1911 .

1911

	

CLEMENT, J. : The plaintiff is assignee for the benefit of
creditors of Franklin & Nixon, under an assignment executed

March 2 .

assignment, the defendants took possession of the stock in trade ,
1913 trade fixtures and other goods which, up to that moment, ha d

June 18. been in the possession of Franklin & Nixon, at their store prem-
WINTER ises on Hastings street, Vancouver . The defendants' right t o

v.

	

possession was asserted under a bill of sale bearing date the 20th
GAULT

BROTHERS, of September, 1907, made to them by Franklin & Nixon . This
LIMITED bill of sale, the plaintiff seeks in this action to have declared nul l

and void, not , only as a fraudulent preference, but also unde r
the Bills of Sale Act, British Columbia statutes, 1905, chapte r
8, for failure to comply with certain of the provisions of the Act .

On the evidence adduced at the trial it clearly appeared tha t
the transaction, resulting in the impugned bill of sale, was in no
sense a fraudulent preference, but a perfectly honest and legiti-
mate business arrangement, under which the defendants assisted
Franklin & Nixon to purchase the stock in trade, etc ., of a
"going concern," taking the bill of sale in question as security
for repayment of the money then or to be thereafter advanced .

The attack, therefore, was confined, on the argument, to th e
Bills of Sale Act, and it was urged : (1) That the bill of sale in

CLEMENT, J. question here did not set forth the true consideration for which
it was given ; (2) that the affidavit of bona fides was not made
by anyone duly authorized under the Act, or otherwise, to mak e
it ; (3) that certain material statements required by the Act
were omitted from the affidavit of bona fides .

These objections were met at the threshold by the contention
that any such defects, if they existed, were cured, as the expres-
sion is, by the defendants taking possession before the plaintiff .
In my opinion, this contention is answered by the very terms o f
section 7 of the Bills of Sale Act . Omitting immaterial phrases ,
that section provides :

"Every bill of sale to which this Act applies shall be duly attested an d
registered under this Act in the manner and within the time hereinafte r
prescribed, and shall set forth the true consideration for which the bill o f
sale was given, otherwise such bill of sale as against all assignee s

by them on the 27th of October, 1909. On the same day, before
COURT OF the assignee took possession, but after the execution of the

APPFA	 r,
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under any assignment for the benefit of the creditors of such person . . . . CLEMENT, J .

shall be null and void to all intents and purposes whatsoever, so far a s
regards the property in or right to the possession of any chattels com-

	

191 1

prised in such bill of sale, which at or after the time of the execution by March 2 .
the debtor of such assignment for the benefit of his creditors . . . . shall
be in the possession, or apparent possession, of the person making and COURT O F

giving such bill of sale . . . ."

	

APPEAL

In this case it cannot be denied that the defendants' right to

	

191 3

possession could be based only upon the bill of sale, and it is as June 18.
to that very right to possession that the bill of sale is "null an d
void to all intents and purposes whatsoever, " so that as against WINTE R

the assignee there was no right to possession . Had the defend- GAIJLT
BROTHERS ,

ants taken possession before the execution of the assignment—in LIMITED

such fashion, I mean, that the goods should have ceased to be i n
the possession, or apparent possession, of Franklin & Nixon —
the Act clearly would have had no application . But the language
of the section is too specific and definite to admit of doubt tha t
as to goods in the possession, or apparent possession, of Franklin
& Nixon at the time of the execution by them of the assignmen t
for the benefit of their creditors, no right to possession thereo f
could afterwards be asserted by the defendants if in truth their
bill of sale were null and void under the Act . The Ontari o
cases cited are of no direct application on this point, and i t
seems needless to refer to them further, when we have authorit y
of later date in the decisions of the English Court of Appea l
upon the corresponding provisions of the English Bills of Sales CLEMENT, J.

Acts . Of course, one must bear in mind the difference betwee n
the Acts of 1878 and 1882 . The later Act avoids absolutely a s
against everyone, including the grantor, the bills of sale to whic h
it applies ; the earlier Act, speaking roughly, is the same as ou r
own as to what goods and as against what parties the instru-
ment is to be void. Read with this distinction in mind, Ex

pane Parsons; In re Townsend (1886), 16 Q.B.D. 532, 5 5
L.J., Q.B. 137, and Newlove v. Shrewsbury (1888), 21 Q .B.D.
41, 57 L.J., Q.B. 476, are, I think, clear authority for the pro-
position that if this bill of sale is null and void as against the
plaintiff, "it cannot be cited in support of the possession . The
possession was unauthorized."

It becomes necessary, therefore, to consider the grounds taken
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on behalf of the plaintiff. Firstly, does this bill of sale set forth
the true consideration for which it was given? If not, it i s
null and void as against the plaintiffs, irrespective of any ques-
tion of registration. What was the true consideration? Thi s
inquiry lets in, of course, any evidence necessary to determin e
the question without regard to the fact that the agreement
between the parties was reduced to writing : In re Watson
(1890), 25 Q.B.D. 27, 59 L.J., Q.B. 394. But it seems desir-
able to examine first the consideration set forth in the bill o f
sale. What benefit received or to be received by Franklin &
Nixon is disclosed by the instrument itself ? The defendant s
had advanced part of the purchase price of the stock in trade,
etc., bought by Franklin & Nixon from one Horner, and ha d
indorsed their notes given to Horner for the balance . All thi s
clearly enough appears. But this is all that appears. No
further obligation is disclosed so far as the defendants are con-
cerned. The bill of sale, it is true, is to stand as security no t
merely for. the money already paid and for moneys to be paid in
the future (possibly or probably) on the notes given for th e
balance of the purchase money, but also for repayment of an y
future advances, either in cash or goods . But no obligation i s
imposed upon the defendants to make any further advance ,
either in cash or goods . Reading the bill of sale all through,
one would say that Franklin & Nixon were content to rely upo n
the motive power of self-interest being sufficiently strong t o
induce the defendants to make subsequent advances, particularl y
of goods, in order that the business might be run on the best
business lines and its stock in trade kept abreast of customers '
demands . Nevertheless, the instrument itself does not disclos e
the slightest obligation assumed by the defendants along thi s
line . Had such an obligation been assumed and embodied in th e
bill of sale, it seems to me it would have been part of the con-
sideration which moved to the grantors and led them to mortgage
not merely their present stock in trade, but all goods subse-
quently purchased in any quarter. What a deterrent such a
mortgage would be to other wholesale merchants ; they would
hardly sell on credit, knowing that the goods sold would at onc e
fall within the maw of this bill of sale . Naturally, therefore,



XVIII.] BRITISH COLUMBIA REPORTS .

	

491

COURT OF
for which this bill of sale was given. No such consideration APPEA L

	

appears anywhere within the four corners of the instrument .

	

191 3
Was there such a consideration in fact ?

June 18 .%

	

The negotiations for the purchase of the Horner business and
for the defendants' assistance in that connection lasted over WINTE R

v.
some two or three months . Franklin & Nixon were to enter GAULT

Horner's employ and assist in reducing stock to about the figure BLIMITED
at which it was ultimately bought. When matters were ripe for
closing, about the middle of September, 1907, it appeared tha t
further stocking up for the fall trade was necessary or desirable ,
and a few days before the purchase from Horner was complete d
and the bill of sale was given to the defendants, Franklin &
Nixon selected over $2,700 worth of goods at the defendants '
place of business, the goods were set aside for them, and it wa s
definitely agreed that immediately upon the execution of the bil l
of sale these goods would be (and they were, in fact) delivere d
to Franklin & Nixon ; and the bill of sale, according to its pur-
port, would attach to them and be security for payment of thei r
price. All this is definitely stated by the defendants ' acting
manager to have been part and parcel of the arrangement exist-
ing at the moment the bill of sale was executed. If so, I should CLEMENT, J .

say it was part of the true consideration for the bill of sale--t o
my mind, as I have tried to point out, a very important part—
and not being set forth in the bill of sale, the document would b e
null and void as against the plaintiff .

It further appears that on the 20th of September, 1907, when
the transaction was about to be closed, this further developmen t
had arisen, namely, that Horner had ordered goods in certain
quarters, which goods had not yet gone into stock, and for thei r
price he was personally liable . To meet this situation, the
defendants agreed to indemnify him, or in other words, guar-
anteed that Franklin & Nixon would pay the various vendors fo r
the goods thus ordered by Horner, and they, the defendants,
signed a letter to that effect addressed to Horner . This, again,

one would expect that the closing of other avenues for buyin g
would be recompensed by some promise of supply from th e
grantees, and if such promise were given, it would, as I have March 2 .

said, have formed a very important part of the consideration

CLEMENT, J .

1911
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the defendants ' manager says, was part and parcel of th e
arrangement as it existed at the moment the bill of sale was
executed . In what respect does this transaction differ in prin-
ciple from the defendants' indorsement of the notes given b y
Franklin & Nixon for the balance of the purchase price ? Hor-
ner insisted on the one just as clearly as on the other, and if th e
defendants' indorsement was part of the consideration, so wa s
their agreement to indemnify Horner. Not being set forth in
the bill of sale, that instrument would be null and void a s
against the plaintiff. On this branch of the case I refer t o
Hamilton v. Chaine (1881), 7 Q.B.D. 319, 50 L.J., Q.B. 456,;'

Richardson v. Harris (1889), 22 Q.B.D. 268 ; Sharp v .

McHenry (1887), 38 Ch. D. 427, 57 L.J., Ch. 961 ; Ex parte

Johnson; In re Chapman (1884), 26 Ch. D. 338, 53 L.J ., Ch .
762 ; Ex parte Firth ; In re Cowburn (1882), 19 Ch . D. 419 ,
51 L.J., Ch. 473 ; and Ex parte Popplewell ; In re Storey

(1882), 21 Ch. D . 73, 52 L.J ., Ch . 39 . In all these cases ,
except the last cited, the complaint was that the grantee had
received less than the consideration stated in the bill of sale, bu t
as Cave, J. says in Hamilton v. Chaine, ubi supra, " the principl e
would be the same if it had happened to be a larger sum than
was given." But in Ex parte Popplewell ; In re Storey, ubi

supra, the decision of the Court of Appeal was that a promis e
by the grantee not to register the bill of sale, in consideration
of which promise the grantor agreed to pay a larger bonus fo r
the loan, was not part of the consideration for the giving of th e
bill of sale, but was a matter entirely collateral ; and after much
deliberation, I find that I must bow to that decision, as I canno t
distinguish it in principle from the case before me. One must
feel very great hesitation and distrust of one's own view in sug-
gesting doubt as to any proposition laid down by those great
judges, Sir George Jessel and Lindley, L.J . ; but there cer-
tainly are some expressions in the judgments in Ex parte Popple-

well ; In re Storey, supra, which run counter to my notion as to
what constitutes consideration. I have always understood that
in any contract all that the one party gets or is promised is the
consideration, both in law and in fact, for what the other gets or
is promised ; but Sir George Jessel says :
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"The agreement not to register was the motive which induced the CLEMENT, J .

grantors to pay an additional bonus, but it was not part of the considera-
tion for the deed. If it had been inserted at all in the deed it would have

	

191 1

been by way of a covenant by the grantee not to register the deed . It March 2 .
might as well be argued that every covenant in a deed is part of the con -
sideration for it . "

	

COURT

	

O F

It seems strange to me to describe something for which a APPEAL

man pays as a motive rather than a consideration for his pay-

	

191 3

meat, and but for what is said in the passage I have quoted, I June 18 .

would submit, with considerable confidence, that every covenant
WINTER

in a deed is part of the consideration moving to the party taking

	

v.

benefit from the covenant . And again, Lindley, L.J . says O
BROTH

ETHER
RS ,

(speaking of the promise not to register) :

	

LIMITE D

"It was part of the bargain between the grantor and the grantee which
resulted in the consideration being given, but it was not part of the con-
sideration itself . "

I must confess I cannot follow the distinction . The grantor
in that case mortgaged his goods as security for payment of £342 ,
and promised to pay that sum. For what ? What was the con-
sideration for which he gave that security and that promise ?
Admittedly £342 cash advanced, plus the grantee 's promise no t
to register . That was the antecedent bargain, and the grantor' s
performance of the whole bargain on his part is provided for by
the instrument ; aliter as to the grantee .

I have gone carefully through the authorities as to collateral
contracts : Morgan v . Griffith (1871), L.R. 6 Ex. 70, 40 L .J . ,
Ex. 46 ; Erskine v. Adeane (1873), 8 Chy. App. 756, 42 L.J ., CLEMENT, J .

Ch. 849 ; Mann v. Nunn (1874), 43 L.J., C.P. 241 ; Angell v .

Duke (1875), .L.R. 10 Q.B. 174, 44 L.J., Q.B. 78, 32 L.T.N.S .
320 ; De Lassalle v . Guildford (1901), 2 K.B. 215, 70 L.J . ,
K.B. 533 ; Bristol Tramways, &c ., Carriage Company, Limited

v . Fiat Motors, Limited (1910), 2 K.B. 831, 79 L.J., K.B .
1,107. They are thus summarized by Farwell, L .J. at pp.
838 and 1,110 respectively in the case last cited :

"There are, no doubt, cases where evidence may be given to shew that a
contract was entered into in consideration of a collateral antecedent con -
tract between the parties, as in Erskine v . Adeane (1873), 8 Chy . App . 756 ,

and Morgan v . Griffith (1871), L.R. 6 Ex. 70, but no subsequent contract ,
founded only on the same consideration as the principal contract, can b e
given in evidence, for it obviously cannot form the consideration of the mai n
contract, which was complete before it came into existence, and it canno t
add to or vary such contract without infringing the elementary rules of evi-
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CLEMENT, J . dence, and unless it can form part of such contract it has no consideratio n
to support it . "

This to my mind emphasizes, what I think all those cases shew ,
March 2 . that the collateral antecedent promise was part and parcel of the
COURT of consideration for the main contract. The exact point under dis-

APPEAL eussion here is not, of course, touched in these cases, as the main
1913

	

contracts were not in question, and there was no statute requirin g
June Is . the true consideration to be set forth .

WINTER

	

However, as I have said, I must follow Ex parte Popplewell ;
v

	

In re Storey, ubi supra, and hold that the two transactions abov e
GAULT

BROTHERS, described were collateral to the main contract, and not, in law ,
LIMITED part of the consideration for which this bill of sale was given .

The second ground taken on behalf of the plaintiff, namely ,
that the affidavit of bona fides was not made by anyone having
authority to make it, was disposed of at the hearing. The
deponent, Mr. McHattie, was de facto manager of the defendant
Company at the time the bill of sale was executed, and, indeed ,
acted for the Company in closing the transaction, and as such
manager, in fact, he had a statutory right to make the affidavit :
section 7, subsection (7) .

The third ground of objection, viz . : that in the affidavit of
bona fides the deponent did not, in terms, swear that the grantor s
were justly and truly indebted to the grantees in the sum men-
tioned in the bill of sale as having been actually paid by th e

CLEMENT, J . grantees to Horner is, I think, fatal to the validity of the docu-
ment. Quoad that sum, the bill of sale constituted "security
for a debt ." I cannot see any reason for limiting the applicatio n
of that clause in section 7, subsection (8) to bills of sale give n
to secure past indebtedness only and denying its application t o
such a case as the present, where the debt and the security fo r
its payment spring into existence simultaneously . That, indeed ,
is the usual position where a bill of sale is given for money lent,
and on such a transaction, I think it clear that the second limb o f
section 7, subsection (8) is the proper one to be used . As a
matter of fact, indeed, this bill of sale recites that the money
had been paid—a past transaction and, on a strict construction,
an antecedent debt .

The result so far, therefore, is that this bill of sale must b e

1911
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declared null and void as against the plaintiff . But there is a
further question not raised at the hearing, and upon which n o
direct testimony was adduced. The evidence suggests clearly March 2 .

enough that some part of the goods in the possession of Franklin
& Nixon at the date of the assignment to the plaintiff consiste d
of after-acquired goods, that is to say, goods acquired by Frank-
lin & Nixon after the giving of the impugned bill of sale . As

	

191 3

to such goods, is the instrument operative, and if operative, is June 1H .

it a bill of sale within the Bills of Sale Act ? If not, what is the WINTE R

position? The case will go again upon the trial list to be

	

"'

The appeal was argued at Victoria on the 18th of June, 1913 ,
before MACDONALD, C .J.A., IRVING and GALLIHER, M.A.

Sir C. H. Tupper, K.C., for appellants (defendants) : The
burden should be on the plaintiffs to chew that the goods wer e
not acquired after the bill of sale was executed, and whethe r
they were acquired afterwards or not, our bill of sale did stat e
the true consideration, and the affidavit of bona fides substan-
tially complies with the Act : Traves v . Forrest (1909), 42
S.C.R. 514. They claim we are holding the goods under a
void bill of sale . We say, first, that all the goods are validl y
held under the bill of sale ; second, if the bill of sale is void a s
to the first acquired goods, we are entitled to hold all the good s
acquired after the execution of the bill of sale ; third, assum-
ing the bill of sale to be bad as to goods acquired both befor e
and after its execution, we are in possession and entitled
to hold the goods . We took possession under the bill of sal e
before the assignee came into possession, but after the assign-
ment : Halsbury's Laws of England, Vol . 13, p. 433, para-
graph 606 ; Maxwell on Statutes, 6th Ed., pp. 337-340 ;
Encyclopedia of the Laws of England, Vol . 9, p. 236,
Vol. 12, p. 435. As to the difference between "null and
void" and "fraudulent and void," see Parker's Frauds o n
Creditors, pp. 238-241 ; Clarkson v. McMaster (1895), 25
S.C.R. 96. Being in possession, we are, in the circum-
stances, entitled to retain the goods : see Morris v . Delobbel-

CLEMENT, J .

191 1

COURT O F
APPEA L

GAUL T

spoken to by counsel upon this point, in reference to which, see BROTHERS ,

Traves v. Forrest (1909), 42 S .C.R. 514.

	

LIMITED

Argument
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CLEMENT, J . Flipo (1892), 2 Ch. 352 ; Newlove v . Shrewsbury (1888), 2 1
1911

	

Q.B.D. 41 ; Ex parte Parsons; In re Townsend (1886), 1 6
March 2 . Q.B.D. 532 ; In re Burdett; Ex parte Byrne (1888), 20

Q.B.D. 310 ; Halsbury's Laws of England, Vol . 3, p. 54, para -
A

C
PPE F

AL

graph 102. On the question of where the consideration is for a
collateral agreement, see Halsbury's Laws of England, Vol . 3 ,

June IS .
	 re Storey (1882), 21 Ch. D. 73 ; In re Wiltshire ; Ex parte

WINTER Eynon (1900), 1 Q.B. 96 ; National Mercantile Bank v. Hamp-

GAULT son (1880), 49 L.J., Q.B. 480. Illustrating the object of our
BROTHERS, Act to prevent fraudulent accounts being put in the bill of sale ,

LIMITED
see Hamlyn v . Betteley (1880), 49 L.J., C.P. 465 ; Credit Co.

v. Pott (1880), 6 Q.B.D. 295 ; Ex parte Challinor ; In re
Rogers (1880), 16 Ch. D. 260 ; Ex pane Firth; In re Cowburn

(1882), 51 L.J., Ch. 473 ;

	

Roberts v. Roberts

	

(1884), 1 3
Q.B.D. 794 ; Ex parte Johnson; In re Chapman (1884), 2 6
Ch. D. 338 ;

	

Ex pane Stanford ; In re Barker (1886), 17
Q.B.D. 259 ; Hughes v . Little (1886), ib . 204, 18 Q .B.D. 32 ;
Sharp v . McHenry (1887), 57 L.J., Ch. 961 ; Heseltine v .

Simmons (1892), 2 Q.B. 547 ; Ormsby v. Jarvis (1893), 22
Ont. 11 . With respect to what rights an assignee has, see Bar-
ron and O'Brien on Chattel Mortgages, 2nd Ed ., pp. 55 and 56 ;
Bell v . Lafferty (1894), 3 Terr. L.R. 263 ; Hyman v. Cuthbert-

son (1886), 10 Ont . 443 ; Parkes v . St. George (1884), 10 A.R .
Argument 496.

Upon the question of after-acquired goods and whether th e
right is an equitable or a legal one, he referred to Congreve v.

Evetto (1854), 10 Ex. 298 ; Hope v. Hayley (1856), 25 L.J. ,
Q.B. 155 ; Carr v . Allatt (1858), 27 L .J., Ex. 384 ; Chidel l

v. Galsworthy (1859), 6 C .B.N.S. 470 ; Re Thirkell. Pen-in v.

Wood (1874), 21 Gr. 492 ; Canada Permanent Loan and

Savings Co . v. Todd (1895), 22 A .R. 515 at p. 520 ; Brantom

v . Griffits (1876), 1 C .P.D. 349 ; Holroyd v. Marshall (1861) ,
10 H.L. Cas. 191, 10 Camp. R.C. 473 ; Reeves v. Barlow

(1884), 12 Q.B.D. 436 ; Tailby v. Official Receiver (1888), 1 3
App. Cas. 523 at p. 546, 10 Camp. R.C. 445 ; In re Burdett ;

Ex pane Byrne (1888), 20 Q.B.D. 310 ; Cayne v . Lee (1887) ,
14 A.R. 503 ; Goulding v. Deeming (1887), 15 Ont. 201 ;

1913 pp. 32 and 33, paragraphs 60 and 61 ; Ex parte Popplewell ; In
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Horsfall v. Boisseau (1894), 21 A.R. 663, 26 S.C.R. 437 ; cLEMENT,J .

Traves v. Forrest (1909), 42 S.C.R. 514 at p. 518 ; Clancy v.

	

191 1

Grand Trunk Pacific Ry. Co . (1910), 15 B.C . 497 at p . 505 ; March 2 .

Thomas v . Kelly (1888), 13 App. Cas . 506 .
M. A. Macdonald, for respondent (plaintiff) • As to the bur- COUR Tco

PEA
L

(I~

	

P L

den of proof, we set up our claim under a statutory title ; they
rely on a chattel mortgage . We say the chattel mortgage is void .

	

191 3

R. W. Hannington, on the same side : With relation to the Argument

sufficiency of bona fides, we claim that subsection (7) of section
8 of the Bills of Sale Act has not been complied with by th e
defendants .

Tupper, in reply .

MACDONALD, C .J.A. : I think the appeal should be dismissed .
No doubt, when the transaction was entered into by the defend -
ants with the assignees and the creditors, it was bona fide in
every respect. Unfortunately, however, the proper affidavit o f
bona fides was not made . The statute requires that in case of
security for a debt, an affidavit that the grantor is justly an d
truly indebted to the grantee in the sum therein mentione d
should be made.

What the defendants undertook here to do was to advance a
certain sum of money to pay off a creditor of the mortgagor ,
to pay off certain promissory notes, and for other purposes .
So far as the advance of money is concerned, it was in th e
nature of a loan, and the chattel mortgage was taken as a security
for that . That is to say : it was a debt in the true sense of
the word, and should have been verified by the affidavit, a s
required by section 7, subsection (8) .

It was contended by Sir Charles Hibbert Tupper that, even if
the mortgage be void under the Act, it was good in so far a s

32

It is clear under the authorities in Halsbury's Laws of England, June 1s .

Vol . 13, p . 443, paragraph 606, that the burden of proof is upon WINTER

them. They have not shewn that there are any after-acquired GAULT

goods. If the burden of proof were on us, the registrar should BROTHERS ,
LIMITED

take cognizance of our evidence . In the report of the registrar
he does not find that there were any after-acquired goods, and
the report was subsequently confirmed.

MACDONALD,
C .J .A .
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CLEMENT, J . goods afterwards supplied by the defendants Franklin & Nixon

	

1911

	

are concerned. We are not, it seems to me, called upon t o

March 2 . decide that question, for the reason that the learned trial judg e
referred it to the registrar to ascertain whether or not any of th e

	

O P

	

goods which are now in dispute were goods of that character .APAL

1913

	

gating them from others which were not of that character, wa s
Julie is '	 on the defendants. The defendants declined to undertake that
WINTER proof. The registrar, in the absence of evidence of that char-

GAULT acter, reported that there were no after-acquired goods .
BROTHERS,

	

I think the onus was upon the defendants to shew that there
LIMITED

were after-acquired goods, by identifying them ; that is to say ,

MACDONALD,
segregating them from the others not of that character . Having

C .J.A.

		

failed to do this, they cannot succeed in attaching their mortgag e
to any of the goods in question .

IRVING, J.A. : I agree. I am of opinion the $9,483.86 wa s
the debt in respect of which the security was given ; the affi-
davit of bona fides should have included the words which ar e
referred to in the second limb of the section .

As to the $2,700, there was a contractual agreement betwee n
IRVING, J .A . the parties for the sale thereof. The mere pretending by them

that it was not a sale cannot make any difference . In my
opinion, it was a sale in fact .

With reference to the onus of proof, I am of the same opinion
as the learned trial judge .

GALLIHER, J .A . : I agree. It seems to me there are only
two points in this matter . In the first place, as to whether
what is termed the second limb in the affidavit of bona fides i s
the one to be applied in a case of this kind . The affidavit of bona

fides first referred to in section 7, subsection (8) of the Bills of
Sale Act, 1905, chapter 8, is applicable where it is an out-and -

GALLIHER, out sale, but in cases where the bill of sale is given as security
.LA .

		

for a debt, as I hold is the case here, then the second affidavi t
is the proper one to use.

The second point in the case is the right to after-acquire d
goods. I do not think I can usefully add anything to what has
been said by the learned Chief Justice . It seems to me the

-- He declared that the onus of proving their existence, by segre -
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matter was rightly referred by the learned trial judge, and tha t
being so, the registrar, in the absence of proof, which the defend -
ants declined to furnish, was justified in finding that there was
no after-acquired goods to which the mortgage attached .

Appeal dismissed .

Solicitors for appellants : Tupper, Kitto

	

Wightman .

Solicitors for respondent : Russell, Mowat, Hancox & Farris .

BOOTH v. CALLOW .

CLEMENT, J .

191 1

March 2 .

COURT O F
APPEAL

1913

June 18 .

WINTER
V.

GAULT
BROTHERS ,

LIMITED

GREGORY, J .

Landlord and tenant—Breach of covenant to pay tames—Action to recover

	

191 3

possession—Counterclaim—Rectification of lease—Costs .

	

March 10 .

The plaintiff brought action to recover possession of leasehold premises COURT OF
for breach of covenant to pay taxes . The lease was in the short form APPEAL

and contained in the printed form a covenant "to pay taxes . " There

	

—`
was also a later covenant in writing "to pay taxes on any building June 26 .

that he (the lessee) may hereafter see fit to erect ." The trial judge

	

BOOTH
found that the first covenant (in print) had been retained in the lease

	

v
by mistake, and that when the lease was entered into the terms were CALLO W

reasonable and neither party could foresee that three years late r
property would have become so valuable that taxes would be increased
tenfold .

Held, on appeal (MARTIN, J .A. dissenting), that the action should be dis-
missed and that the lease be rectified by striking out the printe d
words "and to pay taxes . "

APPEAL by plaintiff from the judgment of GREGORY, J . in an
action tried at Victoria on the 3rd of March, 1913 . The facts Statemen t
appear in the reasons for judgment .

Mayers, for plaintiff.
D. S. Tait, for defendant .
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GREGORY, J .

	

10th March, 1913 .

GREGORY, J . : The plaintiff's claim is to recover possession o f
1913

premises for breach of covenant to pay taxes, or, in the alterna-

CO
T

U
OF

	

It appears to me that, in the circumstances of the case, it i s
— hardly susceptible of argument that the plaintiff is entitled t o

June 26 . possession, for, in addition to other circumstances, she acknowl -
BOOTH edged the tenancy by accepting rent up to within a few days o f

CALr ow issuing her writ .
The lease in question is in the short form, and contains in

the printed form a covenant "to pay taxes," and also a late r
covenant in writing to pay the taxes "on any building that h e
(the lessee) may hereafter see fit to erect ." The later covenan t
would appear to restrict the generality of the earlier one, bu t
even if it does not, the defendant counterclaims to rectify the
lease by striking out the first covenant, on the ground that it was
included by the draughtsman's mistake, he not having struck it
out, as it had been mutually agreed that the only taxes the
defendant should pay would be any additional taxes caused by
any new buildings he might see fit to erect. This the plaintiff
denies, and if the matter stood on their evidence alone, I could
not, in the state of the law, give effect to the defendant's con-
tention. But that is not the case. I regret to say that I am
unable to place any reliance whatever on the plaintiff's testi -

GREGORY, J. mony, not because I think she deliberately stated what is untrue ,
but because of her advanced age, her general frailty, the positio n
she finds herself in, and her own admissions as to her defective
memory. I am convinced she has now no clear recollection o f
what took place.

Nor can I accept the testimony of her son . He was called
after recess, the plaintiff's case having been closed before
adjournment . From whatever cause, nervousness, forgetfulness ,
or whatever it may have been, I was not favourably impressed .
There is hopeless contradiction between him and his mother i n
several instances.

The defendant testifies positively that he refused to agree t o
pay the general taxes, and that the plaintiff agreed to this an d
to renew his lease for ten years if he would pay an additional

March 10.
	 tive, damages.
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rent, and pay the taxes on any new buildings he put up. This GREGORY, J .

is incidentally supported by the evidence of Johnston, Gower

	

191 3

and Cashmore, and seems to be strongly supported by the undis- March 10 .

puted fact* that the plaintiff herself paid the taxes up to the
beginning of the year 1913 without ever asking the defendant PPEAL
to refund them or even mentioning the subject to him, or, I

	

---
must hold, anyone on his behalf . When the matter was first

June 26 .

mentioned to him by plaintiff's son in February, 1913, he BOOTH

stoutly maintained that there was no clause in the lease requiring CALLOW

him to do so, and he gave a detailed account of his interview
with the son, which the son did not deny in a single particular
when he gave his evidence. Neither the plaintiff nor her son
appear to have had the slightest idea that the defendant was t o
pay taxes generally until after a friend who had seen the lease
told them of it . Their conduct throughout is consistent wit h
the defendant's story and not with their own, and leaves n o
doubt in my mind that it was mutually agreed as contended for
by the defendant .

I have examined all the cases referred to by plaintiff's coun-
sel, but they do not appear to me to meet the circumstances of
this case, and the plaintiff's argument is based upon the false
assumption that I have nothing before me but the assertion o f
defendant, contradicted by the plaintiff, and upon the like
assumption that the defendant has in some way taken advantag e
of the plaintiff.

	

GREGORY, J .

When the lease was entered into, the terms of it, as contende d
for by either plaintiff or defendant, were quite reasonable, and
neither of them could then foresee that three years later the
property would become so valuable that the taxes would b e
increased ten-fold .

To require the plaintiff to pay the taxes is to ask her to pa y
in taxes double the amount she receives in rent, and in the early
part of the trial I expressed the opinion that that was unfair
or dishonest on the part of the defendant ; but I must say that
it seems equally unfair for the plaintiff to ask defendant to pa y
ten times (and more) taxes than it was even in the contempla-
tion of either party he should pay, particularly when all th e
increased value in the property goes to the plaintiff . I unsuc-
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GREGORY, J. cessfully tried to induce the parties to come to a settlement . I
1913

	

have no jurisdiction to make a new contract for them to mee t

March 10 . the new conditions which have arisen, and must, therefore ,
leave them where they stand at law . The action will be dis-

COPpEAOF
APPEAL A

	

missed and defendant will succeed on the counterclaim ; the
lease must be rectified by striking out the printed words "an d

Tune 26 . to pay taxes" in the first covenant thereof .
BOOTH

	

As the action was caused by the defendant 's own neglect in
v

'CALLOW not having the first covenant as to taxes struck out of the printe d
form, and as he did not counterclaim until the morning of th e

GREGORY, J . trial, he is only entitled to the costs of and subsequent to th e
trial .

The appeal was argued at Vancouver on the 3rd and 4th o f
April, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, JJ.A.

Bodwell, K.C., for appellant (plaintiff) : The plaintiff i s
entitled to a declaration for forfeiture of the lease, on th e
ground that the lessee has not paid the taxes, as provided in th e
lease . In order to make rectification, there must be proof of
both parties making a mistake ; it must be found as a fact that
Mrs. Booth (the plaintiff) was mistaken. Not only must ther e
be a mistake by both parties, but it must be proved by irrefrag -
able evidence, that is, not only evidence that cannot be refuted ,
but of which there can be no doubt that both parties have mad e
a mistake. There must be some evidence in writing that there

Argument was a mutual mistake : Mortimer v . Shortall (1842), 2 Dr . &
War. 363, 59 R.R. 730 at p. 737 ; Alexander v . Crosbie (1835) ,
46 R.R. 183 . Parole evidence alone is not sufficient to rectify
a mistake in a lease : Fowler v . Fowler (1859), 4 De G. & J.
250 at p . 263 ; Attorney-General v . Sitwell (1835), 1 Y. & C .
559 ; Garrard v. Frankel (1862), 30 Beay. 445 at p . 458. The
plaintiff asks that the agreement be reformed and then com-
pleted. This can only be done by a decree of a Court of equity,
and a Court of equity will not act unless the plaintiff does equity .
The defendant cannot enforce his contention at law. In this
case, if the relief is given by changing the lease, it gives a n
unreasonable advantage to the defendant : Mortlock v . Buller
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(1804), 10 Ves. 291 at pp. 304-5 ; Twining v. Morrice (1788), ORE°oRY, J.

2 Bro. C.C. 326 ; Falcke v. Gray (1859), 4 Drew . 651 ; Bentley

	

191 3

v. Nasmith (1912), 46 S.C.R. 477 at p . 490 .

	

March 10.

D. S. Tait, for respondent : The evidence clearly shews a mis- COURT OF

take was made by both parties. The plaintiff's evidence and APPEA L

that of her witnesses is contradictory. The law applicable to June 26 .

marriage settlements is precisely the same as the case at bar . BOOTH

Alexander v . Crosbie (1835), 46 R.R. 183, is as far against us

	

v.

as any. He cited Welman v . Welman (1880), 15 Ch. D. 570
CALLOW

at p. 578 ; Johnson v. Bragge (1901), 1 Ch. 28 at p. 36 ;
Murray v. Parker (1854), 19 Beay . 305 at p . 308 ; Cogan v.

Duffield (1875), L.R. 20 Eq. 789 at p . 799 ; Bentley v. Macka y

(1862), 4 De G .F. & J. 279 at p . 286 ; Baker v. Paine (1750) ,
1 Ves . Sen. 456 ; In re Boulter (1876), 4 Ch. D. 241 ; Ball v.

Storie (1823), 1 L.J. (o.s.), Ch. 214 ; Cowen v. Truefitt ,

Limited (1899), 2 Ch. 309 at p. 312 ; Kerr on Fraud and Mis-
take, 4th Ed., 500 and 501 . Courts of equity do equity along
certain principles . At the time the lease was signed the rent
was reasonable, and it was fair that the plaintiff should pay th e
taxes. Subsequently conditions very much changed, owing t o
the great increase in the value of property. On the question of
a Court of equity granting relief, where by so doing it will wor k
a hardship on the party, see Blackwood v. Paul (1854), 4 Gr .
550 at pp . 554-5. In the event of the Court considering there

Argumen tis not sufficient evidence to rectify, there is the document itself ;
the two clauses with reference to taxes are inconsistent : Robert-

son v. French (1803), 4 East 130 at p. 134 ; Glynn v . Marget-

son & Co . (1893), A.C. 351 at p. 357 ; Strickland v. Maxwel l

(1834), 2 C . & M. 539 at pp. 550-53 ; Western Assurance Com-

pany of Toronto v. Poole (1903), 1 K.B. 376 at p. 388 ; Dud-

geon v. Pembroke (1877), 2 App. Cas. 284 at p . 293 .

Bodwell, in reply : The Courts refuse to grant relief fo r
breach of covenant except in the case of payment of rent or to
insure : see Woodfall's Landlord and Tenant, 19th Ed ., 378 and
384 ; Sugden on Vendors and Purchasers, 14th Ed ., 605 ; Fry
on Specific Performance, 5th Ed., 210-11 ; Halsbury's Laws of
England, Vol . 21, p. 21, paragraph 3S ; Peacock v. Pennon
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GREGORY, J . (1848), 11 Beay . 355 ; Howard v. Fanshawe (1895), 2 Ch . 581
1913

	

at pp . 586-7 ; McLaren v. Kerr (1876), 39 LT.C.Q.B . 507.

March 10.

COURT OF

Cur. adv. vult.

26th June, 1913 .

MACDONALD, C .J.A . : I would affirm the judgment of th e
learned trial judge. The defendant counterclaimed for a recti-
fication of the lease on the ground of mutual mistake. To get
such rectification, he must make out a clear case, and if I ha d
any doubt that there was a mutual mistake, I should not uphol d
the judgment. The learned judge heard the witnesses, and ,
while casting no reflection upon the honesty of the plaintiff, wh o
was an old lady in frail health and of admittedly poor memory ,
thought that the plaintiff's evidence and that of her witnesses
was not entitled to much weight . Perhaps if the case rested on
the oral testimony it would be unsafe to decree rectification, bu t
it does not so rest. The lease itself contains cogent evidence of
the mistake ; the plaintiff's own conduct also furnishes strong

MACDONALD ,
O.J .A. evidence of the same . She paid the taxes, which she now claim s

ought to have been paid by the defendant, for two or three year s
without making any demand upon him for repayment to her. In
the absence of a satisfactory explanation, which was not given .
this is consistent only with the defendant's story that she wa s
to pay the taxes, except the taxes on new buildings which migh t
be erected by him . I am not only unable to say that the learned
judge was wrong, but I go further and express the opinion tha t
he was right.

The appeal must, therefore, be dismissed .

IRVING, J .A. : I would dismiss the appeal . The lease shew s
on its face that a mistake has been made. What the true con-

IRVING, J .A.
tract was is shewn by the conduct of the parties. There was a
genuine agreement between the parties to the lease . Owing to
a mistake, the terms employed in the lease do not convey the
meaning of the parties .

MARTIN, J .A. MARTIN, J .A. : I regret that I have to differ from my learne d
brothers in the view they take of the evidence in this unusua l

APPEA L

June 26 .

BOOTH
V .

CALLOW
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case, which is of such a nature that the defendant is required to GREGORY, J .

support by irrefragable proof his counterclaim for rectification

	

191 3

of the lease he himself drew up, and read to, and obtained the march 10 .

execution by, this old and infirm woman, with no one to assis t

Court should exercise the greatest caution in giving effect to his 	 June 26 .

request, and I am quite unable to rid my mind of that feeling of BOOT H

fair and reasonable doubt which it is incumbent upon him to CALLO W

remove before I could give judgment in his favour . The written
provision for taxes for future buildings might very well, in the
circumstances, be regarded by Mrs . Booth as additional to the

MARTIN, J .A .
prior covenant "to pay taxes ." The witness Gower does no t
suggest that there was any discussion on this vital point, where
the minds of the parties would obviously fail to meet unless i t
was explained .

GALLIHER, J .A . : I agree that the appeal should be dismissed .

Appeal dismissed, Martin, J.A. dissenting .

Solicitors for appellant : Bodwell, Lawson & Lane .
Solicitors for respondent : Tait, Brandon & Hall .

and advise her . I shall content myself by saying that on the APPEALi L

defendant's own shewing, the circumstances are such that a

GALLIHER ,
J .A .
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C .J.B .C .

191 3

Nov . 28 .

IN RE
NARAI N

SING H

Statement

IN RE NARAIN SINGH ET AL .

Constitutional law—Statute, construction of—The Immigration Act, Can .
Stat. 1910, Cap . 27, Secs . 13, 14, 18, 19, 23, 33, 37 and 38—Orders in
council—Validity of—Deportation,—Habeas corpus .

Where the prohibition of an order in council exceeds that contained in th e
statute by which it is authorized, the order in council is ultra vires .

Where certain immigrants from Hindustan were ordered to be deporte d
under orders in council so held to be ultra vires :

Held, that they were entitled to be discharged, upon habeas corpus, fro m
confinement under the deportation order .

Upon it being urged that these persons were also detained because of mis-
representations, but the deportation order did not so state, althoug h
it made a reference to section 33 of the Act :

Held, that as the section contains a number of clauses prohibiting different
acts, it is not a proper compliance with the Act to refer generally t o
the section as a reason for deportation ; a reason so stated is not a
good return to a habeas corpus.

APPLICATION for a writ of habeas corpus . Heard by
MURPHY, J . at Victoria in November, 1913 .

The applicant had applied for entry into Canada, and had
attended before the board of examination under the Immigration
Act, but his answers not being considered satisfactory, a further
examination was held . At his first examination he had stated
that he was just returned to Canada after an absence, and that
he had worked in sawmills and cement works in Canada . At his
second examination he stated that these answers were not true ;
that he had been posted to make them ; but he now claimed the
right of entry, as the orders in council passed in pursuance o f
the statute were ultra vires. These orders in council were num-
bers 920 and 926 .

"No . 926 : His Excellency in Council is pleased, under the authority o f
section 37 of the Immigration Act of 9 and 10 Edward VII., to make, and
doth hereby make the following regulation :

"No immigrant of Asiatic origin shall be permitted to enter Canad a
unless in actual and personal possession in his or her own right of tw o

hundred dollars, unless such person is a native or subject of an Asiatic
country in regard to which special statutory regulations are in force or
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with which the Government of Canada has made a special treaty, agreemen t
or convention .

"No . 920 : His Excellency in Council is pleased, under the authority of
subsection 1 of section 38 of the Immigration Act of 9 and 10 Edward VII . ,
to make, and cloth hereby make the following regulation :

"From and after the date hereof, the landing in Canada shall be and th e
same is hereby prohibited, of any immigrants who have come to Canada
otherwise than by continuous journey from the country of which they ar e
natives or citizens, and upon through tickets purchased in that country or
purchased or prepaid in Canada . "

Bird, for the applicant : These orders in council are ultra

vires, inasmuch as section 37 of the statute only authorized the
Governor in council to fix the minimum amount which a n
immigrant should be possessed of on arrival in the immigrant' s
own right, whereas the order went beyond, in providing that
the immigrant must be in actual and personal possession in hi s
own right of the minimum fixed ; further, that the order in
council provided that the minimum mentioned should be pos-
sessed by the immigrant unless such immigrant was a native o r
subject of an Asiatic country in regard to which special statutory
provisions were in force by an Imperial Act, whereby Eas t
Indians were entitled to certain rights and privileges, and that ,
therefore, the applicant comes within the provision of the orde r
in council to that extent . Further, that section 37 onl y
authorized the Governor in council to vary the minimum accord-
ing to the race of the immigrant, while the order in counci l
declared that no immigrant of an Asiatic origin should be per-
mitted to enter Canada ; that the term "origin" is of wider sig-
nificance than the term "race." These objections are applicabl e
to order number 926 . With regard to order number 920, passe d
under section 38, which authorizes the Governor in council t o
prohibit the landing of immigrants who have come to Canad a
otherwise than by continuous journey from the country of whic h
they are natives or citizens, either oy birth or naturalization, the
order in council purports to prohibit the landing of immigrant s
otherwise than by continuous journey from the country of whic h
they are natives or citizens, omitting the word naturalized, and
in that respect the order exceeds the powers conferred by th e
statute . Further, it is impossible to purchase in India, or pre -

HUNTER ,

C .J .B .C .

191 3

Nov . 28 .

IN R E
NARAI N

SINGH

Argument
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191 3

Nov . 28 .

IN RE

NARAI N
SING H

Judgment

pay in Canada, for a continuous journey from India to Canada.
W. J . Taylor, K.C., and Wootton, contra : Sections 13 and 1 4

of the statute provide for the appointment of a board of inquir y
for the summary determination of all cases of immigrants seek-
ing to enter Canada. Section 14 particularly confers on suc h
board power to determine whether the immigrant shall be allowe d
to enter or remain ; section 18 provides that there shall be no
appeal from the decision of such board with regard to certai n
classes of immigrants ; in all other cases, by section 19, a n
appeal is provided to the minister . Section 23 provides that n o
Court or any officer shall have power to review, quash, revers e
or restrain, or otherwise interfere with any proceeding, decision
or order of the minister, or any board of inquiry, or any officer
thereof, had or made in accordance with the provisions of th e
statute relating to the detention or rejection of any immigrant .
This section, therefore, deprived the Court of power to interfere
where a board, duly appointed, had considered the particular
case, and that habeas corpus proceedings would only lie in case s
where the board had not been duly and properly appointed. If
section 14 stood alone, there could be no question that the board
of inquiry was the sole tribunal for the determination of the
right to land in Canada . But no such right exists either by
common or any other law ; it is only by the grace of any country
that outsiders are permitted to enter. In any event, in the case
here, the applicant had made untrue answers to the questions
that, by section 33, subsection 2, he was obliged to answer . So
far as the orders in council were concerned, the board of inquir y
had power to exclude the applicant without them, and in so far
as such orders in council extended beyond the specific words o f
the statute, sections 37 and 38, the Court was not called upo n
to determine, inasmuch as the applicant's case rested upon
grounds which clearly came within the powers of the Governor
in council . The orders, while they might be good in part an d
bad in part, were, in fact, good so far as the applicant based
his right of entry. As to the argument that through ticket s
to Canada could not be purchased in India, or prepaid for i n
Canada, while that might be a hardship, it was not an argu-
ment for the invalidity of the orders in council .
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MURPHY, J. refused the writ, and the applicants then applie d
to HUNTER, C.J.B.C. at Victoria, on the 28th of November,
1913, when the same arguments were submitted .

HUNTER, C.J.B.C . : Habeas corpus proceedings to test the
legality of the detention of 39 Hindus held under deportatio n
orders .

As to four of the Hindus, their counsel, Mr . Bird, abandoned
proceedings, so that the question now concerns the other 35 .
The main dispute was as to the validity of the orders in counci l
known as P.C. No. 926 and No. 920, passed on the 9th of
May, 1910 .

At the outset, Mr. Bird vehemently urged that Parliamen t
knew that it was impossible for Hindus to come to a Canadian
port by a continuous journey and that it had employed a subter-
fuge to place a ban on Hindus as a race, and that, therefore,
the Court ought to be astute, if possible, to defeat the allege d
injustice. As to this, it seems necessary once more to point
out that in dealing with Acts of Parliament, the Court is no t
concerned with questions of expediency or good faith, but onl y
with their validity and interpretation.

To consider the two orders in council : As to No. 926, it i s
objected that the expression "Asiatic origin" is used, whereas
the statute uses "Asiatic race . " It is obvious that the wor d
"origin" includes more than the word "race." A person born
in India of British parents domiciled there would be of Asiati c
origin, but not of Asiatic race . The prohibition in the order
in council, therefore, exceeds that contained in the statut e
itself and is, accordingly, ultra vires. Again, the order in coun-
cil requires the immigrant to have $200 in his own right in
actual and personal possession, whereas the statute does not
require that the money shall be in actual and personal possession .
If an immigrant had the money in his own right in a Victori a
bank at the time of his arrival, he would satisfy the requirement s
of the statute, but not those of the order in council . The order
in council is, therefore, bad on this account . Other objections
were also urged, but it is unnecessary to deal with them .

As to the order in council No. 920 : This order in council

HUNTER,
C.J .B. C.

191 3

Nov . 2S.

IN RE
NARAI N
SING H

Judgment
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has already been declared invalid by MORRISON, J . in In re

Rahim (1911), 16 B.C. 471, on the ground that it omitted the
qualifying word "naturalized" before the word "citizens," in
conformity with the amending Act, and, no doubt, as he says ,
the fact of the change in the statute had been overlooked, and
I might add that the amending Act was assented to only four
days before the order in council was passed .

Mr. Taylor, however, urged that the order in council migh t
be upheld in part, so far as regards the requirements about
natives. The difficulty is that the word "native" is used as a
noun in the order in council and would, therefore, include per -
sons of British race born in India, which it is difficult to suppose
Parliament intended, whereas in the statute it is used as a n
adjective, qualifying the word "citizens," and it is obvious tha t
the expression "native" includes more than the expression
"native citizens . "

The Court having concluded that the persons detained wer e
entitled to their discharge on these grounds, it was then urge d
by Mr. Taylor that they were also held because of misrepresenta-
tions . But the order for deportation does not state that thi s
was a reason for detention. The only reason, so-called, assigned ,
which could have any bearing on the matter, is given as "section
33." This section contains a number of subsections prohibiting
different acts, and I do not think it is a proper compliance with
the Act to refer generally to the section in this way as a reaso n
for deportation. Common justice requires, and I think Parlia-
ment intended, that when a person is ordered to be deporte d
out of the country, the reason for so doing should be clearly
stated, in order that he might at least know what was the reason ,
and, in any event, a reason stated in such a fashion would not
constitute a good return to a writ of habeas corpus .

Reference was also made to section 23, which purports to
limit the jurisdiction of the Court to interfere with deportation
proceedings. It is, however, specifically enacted, that such
restriction applies only to proceedings "had under the authorit y
and in accordance with the provisions of this Act," and i t
would, indeed, be strange to find that the doors of the Court



XVIII .] BRITISH COLUMBIA REPORTS .

	

51 1

were shut against any person of any nationality, no matte r
what the act complained of might be .

HUNTER ,
C.J .B.C .

Application granted.
191 3

Nov. 28 .

IN RE
NARAIN
SINO H

VICTORIA MACHINERY DEPOT COMPANY
LIMITED v . THE CANADA AN D

THE TRIUMPH .

Admiralty law—Practice—Affidavit leading to warrant—Rules 35, 36 and
37—Allowing in supplemental affidavits to shew jurisdiction—Domicile
of company—Mortgagees—Material men—Statutory lien—Priority—
Promissory notes in part payment—Notes dishonoured.

Upon an application to vacate warrants issued against a ship under arrest
in an action in rem for necessaries, although it appeared that on th e
facts disclosed in the affidavits filed before the registrar, the Cour t
would not have jurisdiction to issue the warrant for arrest, th e
plaintiffs were allowed to file supplementary affidavits to shew tha t
there was jurisdiction to issue the warrants and that the case was on e
in which the discretion of the registrar could be properly exercised .

A company whose head office is in England and is licensed and registere d
to carry on business in British Columbia is not "an owner domicile d
within Canada" within the meaning of subsection (b .) of Rule 37 o f
the procedure in Admiralty cases .

A plaintiff who has supplied necessaries in British Columbia to a shi p
which is away from its home port and has no owner domiciled i n
British Columbia, has acquired a statutory lien for such necessarie s
when the ship is arrested under the warrant of the Court, and the lien
may be enforced either upon the trial or on a subsequent motion.

A party supplying necessaries to a foreign ship, and taking promissor y
notes in payment, is entitled, if the notes are dishonoured, to sue the
ship for the original debt ; if the notes are in part payment only, he
may sue the ship for the balance owing.

MOTIONS heard by MARTIN, Lo. J .A. at chambers in Vic -
toria on the 3rd of September, 1913, in an action in rem for statement

necessaries on behalf of the receiver and manager of The British

MARTIN .
LO . J .A .

191 3

Sept. 24.

VICTORIA
MACHINERY
DEPOT CO .

V .
TH E

CANADA
AND THE
TRIUMPH
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VICTORI A
MACHINERY
DEPOT CO.

Judgment

Columbia Fisheries, Limited (the owners of the steamship s
Canada and Triumph), and of the trustees of a debenture mort-
gage covering said ships, to vacate the warrants issued agains t
the ships under arrest of the marshal . The particulars are se t
out fully in the reasons for judgment .

TV. J . Taylor, K.C., for the application .

24th September, 1913 .

MARTIN, Lo. J .A. : These are two separate motions on similar
material, heard together for convenience, on behalf of th e
receiver and manager (appointed on the 13th of August, 1913 ,
by the High Court of Justice in England) of The Britis h
Columbia Fisheries, Limited (owners of the steamships Canad a
and Triumph), and of the trustees of a debenture mortgag e
covering said ships, to vacate the warrants issued against th e
said ships now under arrest of the marshal, on the grounds tha t
the affidavits to lead to warrant do not comply with Rules 3 5
and 36, it not being stated therein, (a), what the "nature of
the claim" is, but only that :

"2 . The plaintiff has, at the request of the defendants or their agents ,
done work and rendered services to the Canada, a British vessel belongin g
to the port of Grimsby, England, to the amount of $3,217 .37" ;

and, (b), if it can be assumed that the action is for necessaries ,
the domicile of the owner within Canada is not deposed to ; and ,
(c), if it can be assumed that the action is for building, equip -
ping or repairing, the fact that the ship is under the arrest o f
the Court is not deposed to . My recent decision in Letson v .

The Tuladi (1912), 17 B.C. 170, on the power of the registrar,
under Rule 39, to dispense with certain "prescribed particu-
lars" in the affidavit, was relied upon by the plaintiff in answe r
to these objections, but it was submitted by the defendants, i n
reply, that though the registrar may so dispense, yet my decision
does not go to the length of holding that such dispensation would
confer upon this Court a jurisdiction which it did not in fact
possess. This submission is, I think, correct, and according to
the facts disclosed in the affidavits filed before the registrar and
in support of this motion, this Court would not have jurisdic-
tion to issue the warrant for arrest . But an application wa s

v.
THE

	

Bodwell, K .C., and Moresby, contra.
CANADA

AND TH E
TRIUMPH
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made by the plaintiff, on the return of the motion, to file supple- MARTIN,
LO . J .A .

mental affidavits to prove such facts as would shew that in realit y
there was jurisdiction, and that the case was one in which the

	

191 3

discretion of the registrar could be, and was, properly exer- Sept . 24.

ciled, and I allowed the affidavits to be read for that purpose, and VICTORI A

they did establish jurisdiction, shewing that the claim, or at MACHINERY
DEPOT CO.

least, a large portion of it, was for necessaries (as defined by,

	

v.
e .g ., Webster v . Seekamp (1821), 4 B. & Ald. 352 ; The Two

	

TH E
CANADA

Ellens (1871), L.R . 3 A. & E. 345, (1872), L.R . 4 P .C . 161 ; AND THE

and The Riga (1872), ib . 516, 1 Asp. M.C. 246, approved in
TRIUMPH

Foong Tai & Co. v. Buchheister & Co . (1908), A.C. 458 at p.
466, and that "no owner or part owner of the ship (was) domi-
ciled within Canada at the time of the institution of the action, "
because the owning company, having its head office in London,
England, has its domicile there within the meaning of th e
authorities, which will be found conveniently collected in
Pearlman v . Great West Life Insurance Co . (1912), 17 B.C.
417, where the question was recently considered . I have not
overlooked the fact that this company is licensed and registere d
to carry on business within this Province, under section 152 of
the Companies Act, Revised Statutes of British Columbia ,
1911, chapter 39, and that it has "the same powers and privi-
leges in this Province as if incorporated under the provisions of
this Act, " but that language does not change or alter its consti-
tution or domicile, and it is not one of the "privileges" enjoyed Judgment

by British Columbia companies that they should have two head
offices, one of which could, e .g., be used as a means to pursue it s
debtors, and the other to evade its creditors . The distinction
between the "head office of the company" (i .e ., its "home") and
the "head office of the company in the Province" is preserved i n
the form of the licence and of certificate given in sections 154

and 160, subsections (b .) and (c.) .

But it is further contended, in support of the motion, tha t
since at the time of arrest the ships were in the possession of th e
said receiver, under the said debenture mortgage, duly registered
in the Port of Grimsby, England, the registered port of the
defendant ships, therefore, as the lien for necessaries is not a
maritime one, and the possessory lien has been lost, there is n o

33
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191 3

Sept. 24 .

VICTORIA
MACHINERY
DEPOT CO.

V .
T11 E

CANADA
AND THE
TRIUMPH

Judgment

other lien that can be enforced in the circumstances, and th e
arrest is of no avail .

While it is true that the plaintiff herein has no maritime o r
possessory lien, yet, since he has supplied necessaries here to a
ship which (I assume for the purposes of the argument, see The

Ocean Queen (1842), 1 W. Rob. 457) though not a foreign one ,
is yet away from its home port and has no owner domiciled in
British Columbia (which under section 2, subsection (3a.), of
the Colonial Courts of Admiralty Act, 1890, 53 & 54 Viet . ,
chapter 27, must be substituted for "England and Wales" in
The Admiralty Court Act, 1861 (Imperial), section 5), he
had acquired a statutory lien for such necessaries when the shi p
was arrested under the warrant of this Court . The fact that i t
may turn out that such lien may be postponed to a prior charge
or charges, by way of lien or mortgage, or to the claim of a
bona-fide purchaser of the ship for value, does not prevent it s
enforcement so far as may be lawful upon the facts to be here -
after established either upon the trial or upon a subsequent
motion furnishing "the necessary materials for a judgment," a s
has been done in many cases, e.g., The Scio (1867), L.R. 1 A.
& E. 353 . See also the following authorities, which justify m y
view : Abbott's Merchant Ships and Seamen, 14th Ed ., 42, 183 ,
1,023 ; Maclachlan's Merchant Shipping, 5th Ed., 115-20 ;
Williams & Bruce's Admiralty Practice, 3rd Ed ., 198 ; The

Troubadour (1866), L.R. 1 A. & E. 302 ; The Pacific (1864) ,
Br. & Lush . 243 ; The Aneroid (1877), 2 P.D. 189 ; The "Rio

Tinto" (1884), 9 App. Cas . 356 at pp . 362-3 ; Foong Tai & Co .

v. Buchheister & Co., supra, and lastly and chiefly, The Cell a

(1888), 13 P .D. 82, applying the decisions in The Two Ellens

(1871), L.R. 3 A. & E. 345 ; (1872), L.R. 4 P.C. 161 ; The

"Pieve Superiore" (1874), L.R. 5 P.C. 482 ; and The Henrich

Bjorn (1886), 11 App . Cas . 270 ; thus at p. 87, in The Cella :
"They chew that though there may be no maritime lien, yet the moment

that the arrest takes place, the ship is held by the Court as a security fo r
whatever may be adjudged by it to be due to the claimant . "

And p. 88 :
"It appears to me that so long as 1842, Dr. Lushington, in The PWant ,

1 W . Rob . 383 . explained the principle upon which the Court proceeds ,
when he said that `an arr est offers the greatest security for obtaining
substantial justice, in furnishing a security for prompt and immediate
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payment . ' The arrest enables the Court to keep the property as security MARTIN,

LO. J .A.to answer the judgment, and unaffected by chance events which may happen
between the arrest and the judgment. That is Dr. Lushington 's decision ,
and I think it is a right one ."

	

I91 3

With respect to the objection taken that promissory notes had Sept . 24 .

been accepted for the amount of the claim, the answer is, first, VICTORIA

that the affidavits shew that the notes are only fora part thereof, liecHINER Y
DEPOT CO.

the sum of $2,224 .98 not being covered thereby ; and, second,

	

v.

since the notes have been dishonoured, the ship may be sued for CANADA

the original debt : The N. R. Gosfabrick (1858), Swabey 344 . AND THE

The result is that the motions will be dismissed, with costs to TRIUMPH

the plaintiff in any event .
Motions dismissed.

VICTORIA MACHINERY DEPOT COMPANY ,
LIMITED v . THE CANADA AN D

THE TRIUMPH. (No. 2) .

Admiralty law—I ecessaries Repairs—Alteration in structure and equip-
ment—The Admiralty Court Act, 1861 (24 Pict ., Cap . 10, Sec. 5) .

	

VICTORIA
MACHINERY

Alterations in the structure and equipment of a fishing vessel for the pur- DEPOT Co.
v

pose of making her fit to engage in fishing with dories, instead of as

	

THE
a trawler, are "necessaries ." under section 5 of The Admiralty Court CANADA

Act, 1861 (24 Viet ., chapter 10) .

	

AND TH E

Williams v . The Flora (1897), 6 Ex . C.R. 137, and The Riga (1872), 1 Asp .
TRIUiIP H

M.C. 246, L.R. 3 A . & E. 516, followed .

A CTION for the price of necessaries in the way of work
done and material furnished the ship Canada in the spring of statemen t
1913 . Heard by MARTIN, Lo. J.A. at Victoria on the 28th
of October, 1913 .

Bodwell, K.C., and E. B. Ross, for plaintiffs .
Maclean, K.C., and AL B. Jackson, for defendants .

MARTIN,
LO. J .A .

191 3

Oct . 28 .



516

	

BRITISH COLUMBIA REPORTS.

	

[VoL.

MARTIN ,

LO. J.A .

1913

Oct . 28 .

VICTORI A
MACHINERY

DEPOT CO .
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THE
CANADA

AND THE
TRIUMPH

Judgment

MARTIN, Lo. J.A. : At the hearing, judgment was given
against The Triumph for $906 .25 for what could only, accord-
ing to the evidence, be regarded as necessaries, but the claim fo r
necessaries against The Canada was reserved for further con-
sideration so far as it relates to the work done and material s
furnished in the spring of 1913 ; no objection can be taken t o
that part of the claim which relates to charges for repairing and
making her seaworthy in October, 1912, after her arrival in
Victoria via Cape Horn. She was brought here to engage in
fishing as a trawler, but it was decided, after some experienc e
in that work, to change the method of fishing and fit her out t o
fish with boats—dories . This necessitated certain alteration s
and additions to bunks, for increased accommodation for her
crew, and otherwise, and it is objected that this work being t o
some considerable extent, at least, of a structural nature, cannot
properly be classed as necessaries. In the judgment I delivere d
on the interlocutory motion herein on the 24th of September
last (ante, p. 511), I cited the principal authorities on thi s
question, and I now refer to them, adding thereto the case in
this Court of Williams v . The Flora (1897), 6 Ex. C.R. 137 ,
and noting with approval the statement in Roscoe's Admiralty
Practice, 3rd Ed ., 265, that the term necessaries, "though
primarily meaning indispensable repairs . . . . has now, it is
clear, a wider signification, and has been and is being graduall y
amplified by modern requirements."

The position of the ship at bar is that her owners having
engaged her in a particular service (fishing), in a particula r
way, found it desirable to continue her in the same service i n
another way, and to do so it became necessary to make certai n
alterations in her structure and equipment . Now, the general
rule is that which was established in The Riga (1872), 1 Asp.
M.C. 246, L.R. 3 A. & E. 516 at p. 522 (one of the case s
above referred to), as follows :

"I am of opinion that whatever is fit and proper for the service on whic h
a vessel is engaged, whatever the owner of that vessel, as a prudent man ,
would have ordered if present at the time, comes within the meaning o f
the term `necessaries,' as applied to those repairs done or things provide d
for the ship by order of the master, for which the owners are liable . "

I am unable to see why this rule does not apply to what was
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done here. Surely, if a ship carrying a cargo of grain came t o
this port and got a charter to carry long sticks of timber, whic h
necessitated the cutting of new ports to get them into her hold ,
such alterations, structural though they would strictly be, could
only be said to be necessaries . And here it was necessary, for
the effective business of fishing, to turn this trawler into a dor y
fisher, just as it was to turn the grain ship into a lumber carrier .
In the case of Williams v . The Flora, supra, a passenge r
steamer, her owners were without means to fit her out or operate
her, so they entered into a contract with a railway company ,
which agreed to advance the money to fit her out to carry freight
and passengers for the season of 1897, and the sum of "$2,000

was expended in painting, repairing, furnishing and outfittin g
the steamer," and it was held, on the authority of The Riga,

that what was done came within the definition of necessaries.
There is no substantial distinction between that case and this ,
and I see no obstacle to prevent judgment being entered i n
favour of the plaintiff against The Canada for the full amount
of the claim, $3,217 .37, all of which I hold to be necessaries i n
the circumstances .

Judgment accordingly.

MARTIN ,
LO . J .A .

191 3

Oct. 28 .

MACHINER YMACHINER Y
DEPOT CO.

V.
THE

CANADA
AND TH E
TRIUMP H

Judgment
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"RR 's", J . HINRICH v. THE CANADIAN PACIFIC RAILWAY

1913

	

COMPANY.

Jan. 2 .
	 Railways—Negligence—Injury to person on track by train—Contributor y

COURT of

	

negligence—Licensee .

APPEAL

The deceased, while crossing the tracks of the defendant Company, wa s

struck by a train travelling at an excessive speed, and instantly

killed . The railway at this point ran due east and west, and decease d
was walking across in a north-westerly direction, with his back hal f

turned to the approaching train . The engineer first saw deceased whe n

about 500 feet away. He whistled continuously until about 100 feet
from deceased, when he reversed and put on the brakes, but not in

time to avoid the accident . The deceased was 31 years old, his hear-
ing and eyesight being good. The accident took place about 10 o'clock
in the morning, the weather being bright and fair .

Held, on appeal, reversing the judgment of the trial judge, and restoring th e
verdict of the jury, that although the plaintiff was guilty of negligenc e
in not ascertaining that the train was coining, the engineer saw th e
danger in time to have slowed up and avoided the accident, and th e
defendant Company was . therefore, responsible for his negligence .

A PPEAL from the judgment of MoRRIsoN, J. in an action
under the Families Compensation Act, tried at Vancouver on th e
14th of December, 1912 .

1Tacdonell, for plaintiff.
McMullen, for defendant Company .

2nd January, 1913 .

MORRISON, J . : In the hope of obviating a new trial should I
be found to be mistaken in the view I had formed, after argu-
ment, as to the plaintiff's case, I reserved my decision on th e

MoRRISON, J . motion to dismiss, and allowed the case to go to the jury . I

now give effect to Mr . McMullen' s contention, and dismiss th e

action.
The locality and conditions in question were familiar to the

deceased. On this particular occasion, as appears from th e
evidence of Thomas, the deceased man was with him when he ,

Thomas, heard a train whistle . They were then standing near

May 19 .

1•TINRICII
v.

CANADIA N
PACIFI C

Rv. Co.

Statement
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the railway track . Shortly after the deceased had left Thomas MORRISON, J .

to proceed on his way, Thomas again heard two short whistles, 191 3

and, upon looking, saw the train approaching.

	

Thomas says Jan. 2 .

that the deceased could not help seeing the approaching train,
had he looked east. The deceased might have crossed the track OAEAL
immediately, instead of proceeding along it . Or he might have

	

—
kept on what I shall call his own side until he came opposite 	

May 19 .

the point of the foreshore to which, apparently, he was going. HINRIOH

I:n both of these cases he would not, by the exercise of the most CANAADIAN

ordinary care, have come in contact with the train. He was a RPAci ' y
. T. Co.Co.

comparatively young man, apparently in possession of his proper
faculties of hearing and sight . I am of opinion that the infer-
ence to be drawn—and the only inference to be fairly drawn—
from the evidence adduced on behalf of the plaintiff, is that th e
deceased was killed through his own negligence, and that there
was no evidence to go to the jury which would skew any lega l
liability .

Counsel for the plaintiff argued forcibly on the assumption nMORRISON, J .

that leave and licence were given. Even on that assumption,
there was no right created. The grant of the licence to go on
the Company's right of way (of which, by the way, there wa s
no evidence sufficient to be left to the jury), would only affor d
an answer to a claim for trespass : Botch v . Smith (1862), 7 H.
& N. 736 at p. 745. It is a mere permission, and those who
take it must take it with all chances of meeting with accidents :
Binks v. South Yorkshire Railway Co . (1862), 3 B . & S. 244
at p. 252.

The appeal was argued at Vancouver on the 19th of May ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A.

Macdonell, for appellant (plaintiff) : The jury gave a ver-
dict for the plaintiff but, on the defendants' motion to dis-
miss, the learned trial judge reserved judgment until after th e
jury had given their verdict, when he dismissed the action. It
is submitted the learned trial judge was wrong, first, because th e
question of contributory negligence should have been left to the
jury, and, second, as to whether the plaintiff was a trespasser

Argument
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MORRISON, J . should have been left to the jury. In conjunction with this ,

1913 there is the evidence that there was no fence west of Campbell

Jan . 2 . street along Powell street. This train was exceeding the speed
limit, and on this question the jury should have determined :

COURT of
APPEAL Tabb v . Grand Trunk R.W. Co. (1904), 8 O.L.R. 203 ;; The

Halifax Electric Tramway Company v. Inglis (1900), 30
May 19

.	 S.C.R. 256 ; Tinsley v. Toronto Railway Co. (1908), 17
HINRICH O.L.R. 74.

CANADIAN

	

McMullen, for respondents : The engineer saw the decease d

RY
. Co when he was 500 feet away, but the learned trial judge hel d

that the accident was entirely due to the deceased's carelessness :
see Dublin, Wicklow and Wexford Railway Co. v. Slattery

(1878), 3 App . Cas. 1,155. This man is a bare licensee :

Argument
Nightingale v . Union Colliery Co (1903), 9 B.C. 453 ; Harri-

son v. The North Eastern Railway Company (1874), 29
L.T.N.S. 844. He was on the track in contravention of a
statutory prohibition : Grand Trunk Ry . Co. v. Haines (1905) ,
36 S .C.R. 180. The engineer was justified in assuming tha t
the man would take reasonable care of himself : Elliott on Rail-
ways, Vol . 3, p. 1,959 .

MACDONALD, C .J .A. : I think the appeal should be allowed
and the verdict of the jury restored. It is apparent to me, a t
all events, that the public had been using the place where thi s
accident occurred as a crossing for a long time, to the knowledg e
of the Company, and that, therefore, the deceased had leave and
licence to cross there. Assuming, although I think the contrary
is found by the jury, that the plaintiff was guilty of some negli -

MACDONALD, gence in not ascertaining that the train was coming, still I think ,
C.J .A. from the evidence of the engineer himself, as well as from othe r

evidence corroborating it to a certain extent, that it was quite
apparent that the engineer saw the danger of an accident to the
deceased in time to have slowed up his train, which was running
at an excessive speed, a speed contrary to the provisions of the
Railway Act, that he could have slowed up his train in time t o
have prevented the unfortunate occurrence ; that that being so,
the defendants are responsible for his negligence in not avoidin g
what he himself anticipated might have resulted to the deceased .
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IRVING, J .A. : I agree . I think the judge should have left MoRRIsoN,

	

the case to the jury. There was, undoubtedly, strong evidence

	

191 3

of negligence on the part of the Company. There was also Jan. 2 .

evidence of contributory negligence on the part of deceased.
The judge seems to have done exactly right , ht leaving it to the jur c

APPEALy g~

	

g

	

~
y in this way: "The deceased may have been negligent, yet if the

	

—

	

defendant Company could, by taking ordinary care, have
3Jay 19.

avoided the accident, then the deceased's negligence would be HINRIC H

no defence to the lack of care on the part of the defendant CANADIA N

Company. The fact of the deceased being careless and negli- ARy. Ico
gent does not relieve the Company from exercising ordinary
care."

I think, with deference, the judge was mistaken in giving a
direction of the kind sanctioned by Lord Cairns in Dublin ,

Wicklow, and Wexford Railway Co . v. Slattery (1878), 3 App . IRVING, J .A.

Cas. 1,155. What the Court was there speaking of was of a
case where the ultimate negligence could not arise ; it took place
all in an instant . It would be utterly impossible in a case o f
that kind for the engineer to stop his train or for a question o f
ultimate negligence to arise.

MARTIN, J.A . : I agree. I think the case turns upon the
MARTIN, J .A .

question of ultimate negligence, of which there is ample evidence .

GALLIHER, J .A . : I agree .

Appeal allowed .

Solicitor for appellant : D. G. Macdonell.

Solicitor for respondents : J. E. McMullen.

GALLIHER ,
J .A .
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McELMON ET AL . v. BRITISH COLUMBIA ELECTRIC
RAILWAY COMPANY, LIMITED.

Negligence Destruction of building by firms--Electricity—Excessive voltage
—Two wires strung on same line of poles—Evidence—Inference .

The plaintiff M ., the owner of a sawmill in which was installed a complet e
electrical system, properly insulated, was supplied with electric power
by the defendants . The power was supplied over a low potential wir e
carrying a maximum of 2,300 volts, which was strung below a hig h
potential wire, carrying 40,000 volts, on the same line of poles fro m
the power house to within a short distance of the sawmill . There wa s
no fuse for protection at the point where the wire ran from the servic e
line into the mill. About 4 o'clock in the afternoon of the 22nd of
August, 1911, lightning struck and shattered one of the defendants '
poles, causing the upper wire to fall on the lower . The damage wa s
repaired and the current again turned on about 7.30 in the evening ; at
9 o 'clock the mill took fire. Shortly before 9 o'clock the wires above
the switchboard in the mill were observed to become incandescent, an d
immediately afterwards there was an explosion in the oil-switch in th e
mill, from which the fire resulted . In an action for damages fo r
destruction of the mill by the defendants' negligence, the jury returne d
a verdict for the plaintiff, upon which judgment was entered .

Held, on appeal, that there was evidence which could not properly hav e
been withdrawn from the jury, and that the jury's verdict for th e
plaintiff should not be disturbed .

Per MACDONALD, C .J.A . : Expert evidence sheaved that what happened i n
the mill might happen by reason of very high voltage in the wires, an d
it did not matter whether it was destruction of the insulation o r
defective insulation in the mill which caused the fire if, but for th e
abnormal voltage, that result would not have been brought about. The
jury were entitled also to find that a fuse at the point where the wire s
ran from the service line into the mill was required for the plaintiff's
protection, and that had there been a fuse there, the fire would not
have occurred.

Per IRVING, J.A . : It is unnecessary for the trial judge to invite the jurors
to decline to answer questions he is about to submit to them . Jurors
are a part of the Court, and it should be assumed that they desire t o
do their duty and assist the Court in rightly deciding the case.

A PPEAI, from the judgment of HUNTER, C.J.B.C. and the
Statement

verdict of a jury in an action for damages tried at Vancouver

52 2

COURT OF
APPEA L

191 3

July 22 .

MCELMO\

B.C .
ELECTRIC
Rr. Co.
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on the 8th of October, 1912 . The facts are set out in the
headnote and reasons for judgment .

The appeal was argued at Vancouver on the 28th and 29t h
of April, 1913, before MACDONALD, C.J.A., IRVING and
GALLIHER, JJ.A.

L . G. McPhillips, K.C., for appellants (defendants) :
Although one does not ask for a new trial in his notice of appeal ,
the appeal includes a motion for a new trial under the Court o f
Appeal Act, Revised Statutes of British Columbia, 1911, chapte r
51, section 15, subsection (3), which says that every appea l
includes the right for a new trial. On an appeal, if the Court
comes to the conclusion that a new trial should be ordered, the y
may do so under this section .

The plaintiffs contend the fire started by the explosion of th e
oil-switch, but there is evidence that the fire was seen before
the oil-switch blew up .

The line giving power to the plaintiffs carried 2,300 volts, and
the high-voltage line carried 40,000 . The evidence shews tha t
it requires 100,000 volts to cause an explosion . The jury should
have found that the mill was already burning when the explosion
took place. We say the fire was caused by the arc-ing of tw o
wires and a fire might start under these circumstances with 5 0
volts . They must make the jury believe there was 100,00 0
voltage on the line before we can be held liable . The fire was
caused by the plaintiffs' own defective installation, namely, b y
the are-ing of the two wires.

S. S. Taylor, K .C., for respondent McElmon (plaintiff) : The
defendants were negligent in two ways : first, they should not
have allowed a high-power wire to come in contact with a 2,30 0
voltage wire ; secondly, their system was faulty in not having a
proper fuse block on the pole at the track, as they had both a
high and a low-power line on the same pole . The defendants
did not know how much voltage was going over the line tha t
night, so they had no means of measuring .

Mowat, for respondents, the Insurance Companies .
McPhillips, in reply.

Cur. adv. vult.

COURT O F

APPEA L

191 3

July 22 .

_MCELMO\
V .

B .C .
ELECTRIC
Rv . Co .

Argument
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COURT or

	

22nd July, 1913 .
APPEAL

	

MACDONALD, C.J.A. : After a careful perusal of the evidence ,
1913

	

some of it several times, I have come to the conclusion that the
July 22 . verdict of the jury ought not to be disturbed . Certain facts are

NIcELMON
well ascertained. The plaintiff's electrical system was properly

v.

	

installed and his wires protected by insulation . The defend-
B .C .

ELECTRIC ants ' high-potential and low-potential wires were strung upon
Ry. Co . the same poles, the high above the low . There is evidence that

while this in some sections of the country would not be a goo d
practice, yet, having regard to the character of the locality, th e
sparseness of settlement, and the impracticability, because of
expense, of providing two lines of poles, the stringing of th e
wires was not negligent .

At about 4 o'clock on the 22nd of August, 1911, lightning
struck the appellants ' wires, shattering a pole, and causing th e
high-potential wire, which was charged with 40,000 volts, t o
fall on the low potential or service wire, which was ordinaril y
charged with 2,300 volts, and which was the wire from whic h
the plaintiff took electricity into his mill . The effect of what
happened was to put the lines out of business, as it was expresse d
in the evidence. The damage was repaired during the after -
noon, and the current was on again at 20 minutes past seve n
in the evening. Two witnesses who were in charge of sub -

MACDONALD, stations say that the system was normal after that time . At
C.J .A. about nine o 'clock the same evening the plaintiff's mill took fire .

Brightness was observed at the point where the wires entere d
through the wall of the mill . The wires appear to have become
incandescent from heat, causing a bright light, and shortly after -
wards an explosion occurred in what is known as the oil-switch
in the mill, and the fire resulted. I think it can be gathered
from the evidence, and I think the jury were entitled to conclud e
that the incandescent condition of the wires in the mill was the
result of an overload of electricity on the wires . High voltage
alone will not cause incandescence or heat in the wires ; to pro-
duce heat there must be amperage. The one has been describe d
as pressure, the other as current . There must be current, or flow
of electric fluid to produce heat, and as the oil-switch, which cor-
responds to the throttle of a steam engine, was open, thus dis-
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connecting the current from the motor, it was contended by the COAURRTAOF

appellants that there could be no path for the current, and eve
n if high voltage were admitted, which was not, it could do no

	

191 3

harm, there being no path beyond the oil-switch . The fact, July 22 .

however, is that there must have been a path somewhere, other- MCELMO N

wise there could have been no incandescence in the wires. High

	

v.$

voltage will find a path where low voltage will not, if I rightly ELECTRI C

understand the evidence of Higman. Now, it may be said that 1`Y'
Co.

there was no excess of voltage in this service wire just befor e
or at the time of the fire. There is no question of lightning
or atmospheric causes after the line was repaired in the evening ;
the lightning occurred before that . If, therefore, the appel-
lants' system was normal from 20 minutes past seven until th e
time of the fire, how could the excessive voltage be found t o
exist ? The only explanation of it is that the jury did no t
accept the evidence of those who stated that the system wa s
normal after 7.20, and I think there was reason for that refusal .
No records were kept after 7.20, and the only way the witnes s
at one of the sub-stations had of telling whether the system wa s
normal or not was by its effect on the electric lights . He says
he did not notice irregularity in the lights .

The jury had before them the evidence of a properly installe d
mill system, I mean the electrical part of it, running safely an d
properly under normal conditions which existed before four MACDONALD,

o'clock on that day. They had also evidence of abnormal condi-
tions affecting the appellants' system after four o'clock on tha t
day. I can find no sufficient evidence that these abnormal con-
ditions were completely cured before the damage was done t o
the mill. I think once it was shewn that the appellants '
system was out of order, it was incumbent upon them to prov e
with reasonable certainty that it had been put in good orde r
and made safe for connection with the works of their customers .
The evidence that the system was working normally after 7 .20
is unsatisfactory and unconvincing. That the service wires
had been surcharged with a high voltage at and after four o'cloc k
I think the jury might properly infer ; in fact, it was not, as
far as I can see, contested. The expert evidence shews that
what happened at the mill might happen by reason of very high
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COURT OF voltage in the wires, that is to say, a voltage very much greate r
APPEA L
— than 2,300. That was the voltage that the defendants were, I
1913 think, bound not to exceed . Hence it does not matter whethe r

July 22 . or not it was the destruction of the insulation, or defective insu-

_MCELmox lation in the mill which caused the fire, if but for the abnorma l
v

	

voltage that result would not have been brought about .
B .C .

ELECTRIC

	

Then as to the substitution of a copper wire for the fuse at
R . co . the point where the wires ran from the service line into th e

mill . While there is some evidence that the fuse was for th e
defendants ' protection, and not for the plaintiff's, yet the jur y
was entitled to find that it was, having regard to the danger o f

MACDONALD, ,,..e,. .,+;ng with one line of pnina required for his protection as
C.J.A .

IB.vING, J .A. : I would dismiss the appeal . The charge
seems to me to be unobjectionable, and there is no ground fo r
interfering with the jury's decision .

As to the motion for nonsuit, I do not think the judge woul d
have been justified in withdrawing the case from the jury . The

case of McArthur v . Dominion Cartridge Company (1905) ,

A.C. 72, teaches us to be slow to stop a ease of this kind . Then ,
having got past that stage, and the defendants having calle d

IRVING, J .A . evidence, Courts of Appeal will not overrule the trial judg e
because they think he ought to have granted a nonsuit, if in th e
opinion of the Court the conclusion is correct : see Groves v.

Cheltenham and East Gloucestershire Building Society (1913) ,
2 K.B. 100, 82 L.J., K.B. 664 .

In this case, I think the failure on the part of the Company
to have a proper means of preventing an excess of curren t
getting past the fuse-box on the pole near the track, gave th e
jury an opportunity to find as they did . I agree with the
learned Chief Justice that cases of this character could be mor e
satisfactorily tried by a judge with assessors than with a jury .

On the subject of putting questions to a jury, my own view
is that the form of the charge is a matter for the judge's dis -

well ; in other words, that under the conditions in evidence, it
was the duty of the defendants to maintain that fuse, and that ,
had there been a fuse there, the fire would not have occurred.

I would dismiss the appeal .
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cretion . In England I see that the judge ' s charge is, as a rule,
very much shorter and simpler than those delivered in thi s
Province . This Court, or at any rate, a majority of the judge s
of this Court, having expressed the opinion that question s
should be left to the jury where practicable, I venture to say ,
with every deference to the learned Chief Justice, that if ques-
tions are put, it is unnecessary for the trial judge to invite th e
jurors to decline to answer the questions he is about to submit .
I have already expressed the opinion that counsel would not b e
justified in interfering to suggest to jurors that they are a t
liberty to act as they please . Jurors are a part of the Court,
and we should assume that they desire to do their duty an d
assist the Courts in rightly deciding the case .

GALLIHER, J.A . : I find this a rather difficult case to decide
upon the evidence, which is mostly of a highly technical nature .
That the mill was burned either through some fault in the
inside installation or through the high-power wire coming i n
contact with the secondary wire is beyond question . The evi-
dence is conflicting, and, on the part of the plaintiff's exper t
witnesses, largely theoretical . It is urged that the jury hav e
simply guessed at the cause, and if this were so, the plaintiff

GALLIHER,would not be entitled to maintain the verdict . The duty is upon

	

J .A .

the plaintiff to establish his case, and this must be done by evi-
dence. After carefully reading and weighing the evidence, I
still have sufficient doubt in the matter to preclude my sayin g
that there were not facts and circumstances proved upon whic h
the jury could have come to the conclusion they did. I would
dismiss the appeal.

Appeal dismissed.

Solicitors for appellants : McPhillips & Wood .
Solicitors for respondents : Ogilvie cf. Brown .

COURT O F
APPEA L

191 3

July 22 .

McELxo N
U .

B .C .
ELECTRI C
Ry. Co .

TRV'INO, J .A .
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CLEMENT, J .

191 3

Jan . 13 .

Statement

IN RE LAURSEN AND THE CORPORATION OF
THE DISTRICT OF SOUTH VANCOUVER .

(No. 1) .

or ascertained—Arbitration Act, R .S.B .C. 1911, Cap . 11, Sec. 22 .

The words "special case" in section 22 of the Arbitration Act have the same
meaning as in marginal rule 389 of the Supreme Court Rules, and a
"stated case" thereunder must be based on a statement of fact, eithe r
admitted or judicially ascertained . It is not the province of a Cour t
to advise parties what their rights would be under a hypothetical ease.
All the facts must be stated, as facts admitted or ascertained necessar y
to raise the question of law upon which the opinion of the Court i s
asked .

CASE STATED by arbitrators for the opinion of the Court ,
pursuant to section 22 of the Arbitration Act, for the deter-
mination of certain questions arising in the course of the refer-
ence. Heard by CLEMENT, J . in Vancouver on the 6th o f
January, 1913 .

The facts were : The applicant was the owner of certain lands
on the south-east corner of Twenty-ninth and Fraser street s
in the Municipality of South Vancouver, having a frontage o f
about 270 feet on the east side of Fraser street .

The respondent Corporation, in the year 1911, carried on
extensive street grading operations along Fraser street, in the
front of and for a considerable distance on both sides of the
applicant 's property, in order to establish a uniform grade along
the said street. In the course of such operations the street
grade in front of the applicant 's property was lowered, and a
cutting made, varying from nil to about eight feet, or about te n
feet below the former or natural grade (the stated depth of suc h
cutting depending on whether or not a slight prior cutting wa s
taken into consideration) . The applicant claimed compensation ,
under section 394 of the Municipal Act, against the respondents ,
for injuriously affecting his lands. The applicant gave evidence
in support of his claim of the estimated cost of excavating an d

IN RE

	

Arbitration—Stated case—Contents of—Must be based on facts admitted
LAURSEN

AND
SOUTH

VANCOUVER
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removing the amount of soil required to be removed in order t o
reduce the surface of his land to the level of the present stree t
grade, and also claimed to recover the cost of similarly lowerin g
the residence and outbuildings on the said lands . The respond-
ents contended that no proper claim could be based upon suc h
excavating and lowering, or the costs thereof . The lands are ,
and were prior to the grading operations, occupied and used b y
a tenant for residential and gardening purposes, and no suc h
excavating has actually been done by the applicant . The
respondents contended that neither the selling nor rental valu e
of the lands had been diminished by reason of the grading opera-
tions, and that the selling value of the property (as well as
neighbouring property) had actually been enhanced thereby, an d
evidence had been given in support of this contention . The
respondents also claimed that such enhanced value (if any) o f
the lands constituted an advantage which the applicant had
derived from the work in question, within the meaning of sai d
section 394, and should have been taken into consideration b y
the arbitrators, whether or not the arbitrators found that suc h
enhancement in value is dependent upon the grade of the prop-
erty being lowered to reduce the surface thereof to the level o f
the present street grade. Applicant claimed that no benefit or
advantage to the applicant from the work in question was advan-
tage derived from the work, or advantage which the arbitrator s
could consider, except benefit to the applicant 's property in its
condition as injuriously affected by such work, and only benefi t
to such property in such condition which could be definitel y
ascertained and was not of a speculative character . The
respondents further claimed that the arbitrators should also have
taken into consideration any enhancement in value of the prop-
erty (if any) derived from the work in question, notwithstand-
ing that such enhancement in value (if any) was one common t o
all the property affected by said grading operations .

The questions for the opinion of the Court were :
"(a) Whether or not the cost of excavating and removing the said soi l

and lowering said buildings is the proper basis on which to determine th e
applicant's claim for compensation.

"(b) Whether or not evidence of such cost is admissible evidence prope r
for the consideration of the arbitrators in determining the applicant' s
claim for compensation.

34

CLEMENT, J .

191 3

Jan . 13 .

IN RE

LAURSE N

AND
SOUTH

VANCOUVER

Statement
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CLEMENT, J .

	

" (e) Whether or not the arbitrators should determine the applicant' s
claim on the basis of the depreciation (if any) in the sale value or renta l

1913

	

value (or both) of the said lands, by reason of said grading operations .
Jan . 13 .

	

" (d) Whether or not the respondent is entitled to offset against any
	 damage sustained by the applicant (however arrived at) the enhancement

IN aE

	

(if any) in the sale value of the applicant's said lands derived from sai d
LAURSEN grading operations along said street.

AN D

SOUTH

	

" ( e ) Whether or not the respondent is entitled to offset against an y

VANCOUVER damages sustained by the applicant (however arrived at), or considere d
in making their award, any benefit or advantage derived from the work i n
question except benefit to applicant's property in its condition as injur-
iously affected, such benefit being definitely ascertained, and not of a
speculative character, and whether any advantage which applicant ma y
derive from the work in question is to be considered which is not a benefi t
to his property in the condition in which it was before the execution of
the work in question.

"(f) Whether or not the respondent is entitled to offset against any
Statement such damage (however arrived at) the enhancement (if any) in the valu e

of the applicant's lands derived from the said grading operations, notwith-
standing that such enhancement (if any) is one common to all the property
affected by said grading operations.

"(g) Whether if it is proven that the difference in the value of th e
property before the grading operations and the value of the property after
the grading operations is the cost of reducing the property to the level o f
the street in its new condition, in such case is not such cost of removal th e
true measure of damage. "

Reid, K.C., for applicant .
R. W. Hannington, for the Corporation .

13th January, 1913 .

CLEMENT, J . : Under section 22 of the Arbitration Act, an
arbitrator may, at any stage of the proceedings, state, in the
form of a special case, any question of law arising in the cours e
of the reference . In my opinion, the words "special case" i n
this section bear the same meaning as they do in Orde r
XXXIV., rule 1, of our Supreme Court Rules ; and I have
already held, in National Trust Co. v. Dominion Copper Co.

(1909), 14 B.C. 190, that a stated case under that rule must b e
based upon a statement of facts either admitted or judicially
ascertained. And it is not the province of a Court of law to advis e
parties what their rights would be under a hypothetical case :
Glasgow Navigation Company v. Iron Ore Company (1910) ,

A.C . 293, 79 L.J., P.C. 83. It would seem to follow as a
logical result that all the facts necessary to raise the questio n

Judgment
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of law upon which the opinion of the Court is asked must be CLEMENT, J .

stated, as facts admitted or ascertained .

	

191 3

It is in this last respect particularly that the case stated by Jan . 13 .

the arbitrators upon this reference fails . There is, I hope, n o
disposition upon my part to shirk judicial work

	

falling LAU$3E N

upon my shoulders, but I do object to writing a treatise upon a SAND

NT
x

fairly large branch of the law of compensation . There is not VANCOUVER

one of the questions propounded upon which I could express a n
opinion without taking hypotheses, suggesting additional fact s
which may or may not exist . In fact, the value of my opinio n
would depend upon how far I could anticipate all possible varia-
tions in the facts as they may be brought out before the arbitra-
tors. For example, and without attempting to suggest all or
even any of the possible variations, there is nothing stated as t o
the character of Fraser street. It may be a carriage drive
through a rural or residential district ; or it may be a business
thoroughfare through a district of retail stores or wholesal e
warehouses . The land in question, it is true, is said to be (a t
all material times up to the present) occupied as a residentia l
and garden lot ; but this may or may not be the use to which an
owner could and, perhaps, should put it, acting with due regard judgment
to its environment and capabilities .

In short, I cannot pretend to give, on the facts as stated, an y
statement of the law without such additions, qualifications, pro-
visoes, etc. (all founded upon unascertained hypotheses), as
would, as I have said, compel me to write a treatise on the la w
of compensation as it relates to grade lowering .

I may point out that rule 2 of Order XXXIV. does permi t
a judge to order that questions of law be decided before th e
facts are ascertained, but this is by way of exception to the gen-
eral rule, and is intended, in my opinion, as ancillary to Order
XXV., "Proceedings in lieu of demurrer." And even under
that rule, all the facts necessary to raise the question of law
must be stated as facts capable of proof.

I must, therefore, respectfully decline to make any attempt to
answer the questions propounded .

Application refused.
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MURPHY, J .

191 3

Sept. 13 .

COURT OF
APPEAL,

Nov. 21 .

IN RE
LAURSEN

AND
SOUTH

VANCOUVE R

Statement

IN RE LAURSEN AND CORPORATION OF TH E
DISTRICT OF SOUTH VANCOUVER. (No. 2) .

Arbitration—Award—Grounds for setting aside—Mistake in law—Waive r
—Municipal Act, R.S.B.C . 1911, Cap . 170, Secs . 394, 396—Arbitration
Act, R.S.B.C . 1911, Cap . 11, Sec. 22 .

An award being good on its face, cannot be set aside on the ground tha t
the arbitrators have made a mistake in law .

The parties to an arbitration, even by mutual consent, cannot re-open th e
matter before the Court to review rulings on points of law after th e
arbitrators have made and published their award .

Section 396 of the Municipal Act limits the grounds upon which an
award can be set aside for misconduct and compensation on a wron g
principle.

A PPEAL from the judgment of Mun puv, J. pronounced in
Vancouver on the 13th of September, 1913, dismissing the
respondent Corporation's application to set aside or remit to th e
arbitrators the award of the majority of said arbitrators whereby
they awarded to the applicant $3,615 .84 as compensation and
damages to certain lots belonging to the applicant by reason o f
the Corporation cutting down or grading the street fronting on
said lots. The arbitration was brought under section 394 of th e
Municipal Act, and after concluding the taking of evidence, th e
arbitrators, in pursuance of section 22 of the Arbitration Act ,
stated a case for the opinion of the Court . This stated cas e
came up for hearing before CLEMENT, J., who declined to
answer the questions submitted (see ante, p. 528) . Upon the
matter again coming before the arbitrators, counsel for the
Corporation asked that they submit a further case for the
opinion of the Court in the form prescribed for in the judgment
given on the submission of the first stated case . This the
majority of the arbitrators refused to do, and after hearing argu-
ment they reserved judgment. Subsequently the majority (one
arbitrator dissenting) handed down their award, fixing the
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compensation to which the applicant was entitled at $3,615 .84, MURPHY, J.

without giving reasons for so finding.

	

191 3

The grounds upon which the application was made to set Sept. 13 .

aside or remit the award were : First, that a majority of the
COURT OFarbitrators were guilty of misconduct in refusing to state a APPEA L

further special case for the opinion of the Court upon it being
Nov . 21 .drawn to their attention that the said Court declined to pro-

nounce judgment upon the special case which had been stated

	

IN BE

LAURSENby said arbitrators, or to answer the questions submitted thereby,

	

AND

and upon being requested by counsel for said Municipality to VAr
O
COUVER

state a further special case for the opinion of the Court coverin g
the defects or objections suggested by the said judge ; second, in
neglecting or refusing to state in their award the principle upon
which they had proceeded in arriving at their award and the
compensation thereby awarded ; third, that as a fact they pro-
ceeded on a wrong principle in basing their award upon th e
estimated cost of excavating the surface of the plaintiff's prop-
erty down to the grade of the street without taking into con-
sideration the difference between the value of the property befor e
the street grading was commenced and after it was completed, Statement

by reason of the grading. The respondent Corporation filed o n
the -motion an affidavit by the dissenting arbitrator setting ou t
his reasons for dissenting from the award, in answer to which
the applicant filed affidavits by the arbitrators who made th e
award setting out the reasons for their finding . Upon the dis-
missal of the motion the Corporation appealed upon the grounds
submitted on the motion.

R. W. Hannington, for the Corporation.
L. G. McPhillips, K.C., for applicant .

MURPHY, J. : This award being good on its face, it is hardl y
argued that under the general law and the Arbitration Act i t
can be set aside on the ground here set up, viz . : that the arbi -
trators have made a mistake of law . But it is said, first, that MURPHY, J .

Laursen has waived this ground because of affidavits filed b y
him, made by the arbitrators, setting out how, in fact, they di d
apply the law, and second, that section 396 of the Municipal
Act alters the law. As to the first contention, I do not think,
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MURPHT, J . as a matter of fact, Laursen intended any waiver . The affi-
1913

	

davits were filed merely to meet those filed by the Corporation ,

Sept. 13. in case it should be held the Court could go behind the award .
Again, I think it extremely doubtful that parties to an arbitra-

COUR T
APPEAL tion can by agreement alter the law . There is a method provided ,

by means of a case stated, which arbitrators can be compelled t o
Nov. 21 . give, whereby the ruling of the Court on any point of law can

IN RE be obtained . If this is not adopted, I question whether parties ,
LAURSEN

AND

	

even by mutual agreement, can reopen the matter before th e
SOUTH Court to review rulings on points of law after the arbitrator s

VANCOUVER
have made and published their award . This virtually amount s
to an appeal, and that right, I think, can only be given by
express legislation .

As to the second ground, this is based on the argument that
section 396 is an enabling and not a restrictive enactment. In
my view, its object is to cut down the grounds on which an awar d
may be set aside, and not to alter the practice as laid down by
judicial decisions dealing with such applications . It expressl y
states that applications to set aside awards in the Act provided

MURPHY, J . for may be made "on the following grounds and no others, "
namely, misconduct, and compensation on a wrong principle .
Now, both these were, apart from this section under the genera l
law and the Arbitration Act, grounds on which an award coul d
be set aside, the first without reference to the form of the award ,
and the second if it so appeared on the face thereof . There
were, apart from the section, other grounds for such setting aside,
for instance, if the arbitrators had made a mistake and s o
requested, or on the discovery of new evidence, etc . Section 39 6
seems to me, as stated, to be aimed at eliminating such othe r
grounds, and as making the award final beyond question, excep t
on the grounds stated . This being my view, I hold I cannot go
behind the award, and that it must stand .

The appeal was argued at Vancouver on the 21st of November ,
1913, before MACDONALD, C .J.A., IRVING, MARTIN, GALLIHE R

and MCPHILLIps, M.A.

R. W. Flannington, for appellant : The judge in the Cour t
below erred in holding that he is not at liberty to go behind th e

Argument
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face of the award, and we contend that we are entitled to go MURPHY, J .

behind the face of the award for the following reasons :

	

191 3

Section 396 of the Municipal Act provides an express statu- Sept. 13 .

tory ground for setting aside the award which never existe d
before, namely, that the award proceeded on a wrong principle . COURT OF

APPEAL

The Arbitration Act (section 14), which -is the basis of the

	

--
various decisions holding that the Court cannot go behind the

Nov. 21 .

face of the award, contains no such provision as that of section

	

IN B E
LAUBSEN

396, and provides only in express terms for setting aside the

	

AND

award for misconduct . Consequently, section 396 provides a Sourrx
VANCOUVER

ground which never existed apart from that section, and is no t
confined to errors appearing on the face of the award. Accord-
ingly an additional right is given to enquire whether or not th e
award is, in fact, based on a wrong principle.

Unless some meaning is given to the provision of section 396 ,
any arbitrator is at liberty to nullify the statutory remedy pro-
vided by section 396, by the omission (whether intentional o r
not) of anything shewing on what principle the award is based .

Even under section 14 of the Arbitration Act, the Courts have,
in the exercise of their inherent powers to prevent injustice ,
assumed and exercised the right to set aside awards : (a) where
there is error on the face of the award ; (b) where there is an
admitted mistake ; (c) where there is fraud, and (d) where ne w
evidence is discovered .

The trial judge erred in refusing to consider the affidavits Argument

made by the arbitrators themselves on our application to se t
aside the award . The respondent (Laursen) himself filed affi-
davits by the majority of the arbitrators on that application ,
and we say he has himself elected to go behind the face of th e
award, and has waived any objection which he might otherwis e
have had to an investigation of the principle upon which th e
award was based. In any event, apart from waiver, the affi-
davits are properly receivable on an application to set aside th e
award : see Duke of Buccleuch v . Metropolitan Board of Works

(1872), L.R. 5 H.L. 418 ; In re Dare Valley Railway Co .

(1868), L.R. 6 Eq. 429 ; Re Scott and the Railway Commis-

sioner (1889), 6 Man . L.R. 193 at p . 209 ; Russell on Arbitra-
tion, 7th Ed., 680 ; Halsbury's Laws of England, Vol . 1, p . 486 .
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MURPHY, J . In Halsbury, p . 477, the Duke of Buccleuch's case Is erroneously
1913 cited in support of a statement that the arbitrator's affidavi t

Sept. 13 . cannot be used to explain an award, on a motion to set it aside.
We contend that the decision in that case is exactly the reverse

Nov. 21 .
Bay R.W. Co. (1910), 20 O.L.R. 534 at pp. 542, 549 and 550 ;

IN BE Re Ketcheson and Canadian Northern Ry . Co. (1913), 13
LAURSEN

	

AND

	

D.L.R. 854 at p. 856 ; Wadham v . North Eastern Railway Co .

	

SOUTH

	

(1885), 16 Q .B.D. 227 ; Kent v. Elstob (1802), 3 East, 17 ;VANCOUVER

Allen and another v. Greenslade (1875), 33 L.T.N.S. 567 ;
Mills v. The Master, &c., of Society of Bowyers (1856), 3 K . &
J. 66. Dinn v. Blake (1875), 44 L.J., C.P. 276, is distin-
guishable as the arbitrator's statement was only verbal and ther e
was no waiver by the other side, and that case was not decide d
under any statute corresponding with our section 396 of th e
Municipal Act. In any event, we contend that the arbitrators
were guilty of misconduct : (a) in not stating a further specia l
case for the opinion of the Court as requested by appellant's
counsel (after the special case which had been stated had bee n
held insufficient by CLEMENT, J.) ; (b) in neglecting to shew the
principle on which the award was based, although expressly s o
requested by counsel on the arbitration : see Russell on Arbitra-
tion, 9th Ed., 367 ; Halsbury's Laws of England, Vol . 1, p . 466 ;

Argument In re Palmer & Co. and Hosken & Co . (1898), 1 Q.B. 131 ;
Re False Creek Flats Arbitration (1912), 17 B.C. 282 .

The affidavit of MacMillan, the minority arbitrator, states
that the award is based solely on the estimated cost of excavating
the property to the new street grade, and that the question o f
diminished value was not considered by the arbitrators . The
affidavits of the two majority arbitrators do not question his
statement that the award is based solely on the estimated cost o f
excavating the property, but simply states that there was n o
tangible increase in value resulting from the grading of th e
street.

The result is that the majority have awarded the cost of a
possible future excavation (which the material shews has neve r
been carried out), and have ignored the question of whether o r

COURT

	

of the text in Halsbury .
He referred also to the following cases : Re Davies and James



XVIII.] BRITISH COLUMBIA REPORTS .

	

537

not the value of the property was diminished by reason of the MURPHY, J .

grading, notwithstanding the evidence of expert real-estate

	

191 3

valuers chewing that the value of the property had not only not Sept. 13 .

been diminished, but had actually been increased by reason of
COURT OFthe grading operations .

	

APPEAL

We claim that the true measure of compensation is the dimin- —
ished price (if any) on a sale of the property : see Wadham v .

Nov. 21 .

North Eastern Railway Co . (1884), 14 Q.B.D. 747, affirmed
(1885), 16 Q.B.D. 227 ; Arnold on Damages and Compensa-
tion, 1913, p . 233 ; Halsbury's Laws of England, Vol . 6, p . 49 ;
Re Harvey and Parkdale (1888), 16 Ont . 372 ; Re Pryce and

City of Toronto (1889), ib. 726 .
Ritchie, K.C., for respondent, was not called upon .

Per curiam : Our view of the affidavits of the majority arbi-
trators (assuming, though not conceding, that we have the righ t
to examine them), is that they must have taken into considera-
tion the question of whether or not the value of the property ha d
been diminished by reason of the grading, and must have
arrived at their award on that basis . We have no power to
review their decision on the facts upon the evidence before them.
The appeal, therefore, must be dismissed .

Appeal dismissed .

Solicitors for appellants : Harris, Bull, Hannington & Mason .

Solicitors for respondent : Bowser, Reid & Wallbridge .

IN RE
LAURSE N

AND
SOUTH

VANCOUVER

Argumen t

Judgment
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May 15 .

WATSON ET AL. v . BOOKER ET AL.

Negligence—Death of independent contractor—Defect in machinery—Evi-

dence of knowledge of defendants .

WATSON Deceased, while working on a building as an independent contractor, wa s
v.

	

struck and instantly killed by the falling of the boom of a derrick
BooKER that had been erected on the building by the defendants, who were th e

building contractors . The evidence shewed that the machine was o f
the best type and in good repair, and was operated by a competen t
man, who was not guilty of any negligence or misconduct . The
plaintiffs alleged that there was a defect in the machine, in that the
dog did not fit properly in the cog-wheel and at times slipped . The
only evidence of knowledge of the alleged defect by the defendants was
that of two witnesses, one of them stating that the operator of the
hoist told him, after the accident, that the machine was defective and
that he had notified the defendants of the defect prior to the accident,
and that this statement was made by the operator 15 or 20 feet fro m
the defendant W . (one of the members of the defendant firm), who did
not contradict the statement . The other witness, who stood beside W .
at the time the statement was made, testified that he heard what the
operator said. The plaintiffs contended that when W. did not contra-
dict the operator's statement, the evidence was admissible as an
acquiescence by W . in the statement . The evidence was allowed in
on the trial and the jury returned a verdict for the plaintiffs .

Held, on appeal, reversing the judgment of the trial judge and setting
aside the verdict of the jury, that the evidence that W . heard the
statement was of the vaguest character ; that the remark was no t
addressed to him ; that the allegation was not that he, but the firm (of
which he was a member) . had been notified, as to which he may have
had no knowledge, so that even if he heard what the operator said ,
he may not have been in a position to contradict it . In view, therefore ,
of the loose character of all this evidence, it should not have been
admitted, and without it the plaintiff should not succeed .

A PPEAL by defendants from the judgment of MORRISON, J .

and the verdict of a jury in an action brought under Lord Camp -
bell's Act, tried at Vancouver on the 23rd of December, 1912 .

Statement The facts are set out in the headnote and reasons for judgment .
The appeal was argued at Vancouver on the 15th of May,

1913, before MACDONALD, C.J.A., IRVING, MARTIN and
0-ALLIIIER, JJ.A.
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S. S . Taylor, S.C., for appellants : The boom of the derrick
fell, striking Watson and killing him, but there is no satisfactory
evidence to shew what defect there was in the machinery that
resulted in the falling of the boom. The plaintiff must make
out a case of breach of duty on the part of the defendants :
Coughlin v . Gillison (1899), 1 Q.B . 145 at p. 147 ; MacCarthy
v . Young (1861), 6 H. & N. 329 ; Blakemore v . Bristol &

Exeter Railway Co . (1858), 8 El . & Bl. 1,035 at p . 1,051 . The
dog on the machine is the only part that the plaintiffs allege wa s
defective, and there is no evidence of the dog working defectively
before the accident. The dog was criticized in that the jammer
was too tight for the teeth, but the evidence on this point shoul d
have been rejected : see Taylor on Evidence, 10th Ed., pp . 424-
427, par. 601-605 .

[He was stopped . ]
C. W. Craig, for respondents : The evidence is that the dog

did not work properly before the accident. After the accident
the crane man said, within hearing distance of Whipple (one of
the defendants), that he had warned the defendants of th e
defective dog, but they had paid no attention to it. If Whipple
heard what the crane man said and did not answer, that i s
evidence upon which the jury can draw the inference that th e
defendants were warned of the defect, as he did not deny it .
Where a man's employee makes a statement in the presence o f
his employer, implicating the employer, it is right for the judg e
to allow the jury to decide whether the defendants had knowl-
edge of the defect. This machine was handled and operate d
by the jury, and it was not in order and did not operate properly .
If it can be shewn that it was a defective machine, and had bee n
continuously for some months before the accident, the defendants
should have known that it was a defective machine. On the
question of the admissibility of the evidence, see Wigmore on
Evidence (1905), p . 1,253, and Reg. v. Smith (1897), 18 Cox,
C.C. 470 .

Taylor, in reply : The boom could not have fallen unless the
dog came out of the wheel. It is contended, first, there was
volens ; second, there was contributory negligence, as Watso n
was standing under the boom for ten minutes, and in such a way

COURT OF
APPEAL

191 3

May 15.

WATSO N

V.•
BOOKER

Argument
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as to constitute contributory negligence . In order to make out
a case, he must shew : (1) a defect ; (2) that the defect was the
cause of the accident ; and (3) that we knew of the defect .
Watson's knowledge of the defect brought him under the doctrine
of volens : The Canada Paint Co. v. Trainor (1898), 28 S .C.R .
352 ; The Montreal Rolling Mills Co . v. Corcoran (1896), 26
S.C.R. 595 .

MACDONALD, C .J .A. : I think I would allow the appeal and
dismiss the action, on the ground that the plaintiffs have faile d
to shew that if there was a defect, as claimed, in the cog-whee l
or dog, that was brought to the notice of the defendant . The
evidence shews that the machine was of the best type manufac-
tured. It was almost new, in perfect repair, and if there was
a defect, as the plaintiffs' witnesses suggest, it was not a defec t
of which we could charge the defendants with notice. Now, if
it was a patent defect, or one that indicated itself to the operator,
there is no evidence (apart from that which I shall refer to i n
a moment) to shew that the defendants had notice of it. It is
practically common ground that the operator of the machin e
was a competent man, so it comes to this, that the defendant s
supplied the best type of a machine, in perfect repair, with n o
defect, unless it was a latent defect, and operated by and i n

MACDONALD, charge of a competent man, who was not shewn to be guilty o f
C.J.A. any negligence or misconduct .

The only evidence that is suggested of knowledge on the par t
of the defendants of this alleged defect is that given by th e
witnesses McDougall, senior and junior . That evidence, in my
opinion, was not admissible. It was evidence of an alleged
statement made by Willman, the operator of the hoist, to youn g
McDougall, that the machine did not work well ; that the dog
did not fit properly into the cogs, and that he had notified th e
defendants of that prior to the accident . It has been suggested
by him that a member of the defendant firm, Whipple, was 15
or 20 feet away, on a lower level of the building, that is, on a
platform, a place some six feet below where McDougall an d
Willman stood when this alleged conversation took place. The
elder McDougall was called to prove that he was standing nea r

COURT O F
APPEAL

191 3

May 15 .

WATSO N
V.

BOOKER
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Whipple on this occasion, and that he heard the remark that COURT O F
APPEAL

was made to Willman . And he says that Whipple was withi n
hearing. I forget just now the expression that he did use. At

	

191 3

all events, that is what he meant ; that he was within hearing of May 15 .

the remark . It is said, because Whipple did not immediately WATSO N
repudiate any such notice, that the evidence was admissible as

BOOKER

an acquiescence in the statement. Now the circumstances, i n
my opinion, were not such as called for repudiation by Whipple .
The remark was not addressed to him. The evidence that h e
heard it is of the vaguest possible character, but assuming that
he heard it, it was not addressed to him, and it was not an alle-
gation that he had been notified . But it was an allegation that
his firm had been notified, as to which Whipple may not hav e
had any knowledge at all, and, therefore, may not have been in MACDONALD,
a position to contradict it at the moment . The evidence of

	

O .J.A .

McDougall, senior, does not indicate who of defendants' fir m
was charged by Willman as having been notified. In view of
the loose character of all that evidence, I am clearly of th e
opinion that the learned trial judge ought not to have admitte d
it ; and without the admission of that evidence, the plaintiff ca n
not, I think, succeed in the action .

IRVING+, J .A. : In my opinion, the statement of Willman ought
not to have been allowed to go to the jury in order that they
might draw from the silence of Whipple the inference that he,
Whipple, acquiesced in the statement that he had knowledge of
the defect ; for this reason, the statement of Willman was to o
vague as to whom he (Willman) had made the report . He said'"INO, J.A .

that he had made it to "the firm," without particularizing whic h
member of the firm. If he, Willman, had said : "I told
Whipple," then from Whipple's silence an inference might hav e
been drawn. I think there was no evidence to go to the jury
that the defendants were aware of the fact that there was any-
thing wrong with the machine . The judge, therefore, should
have granted a nonsuit.

MARTIN, IA. : I confirm my view, expressed during the argu
MARTIN, J .A .

ment when Mr . Craig said to me that this evidence in regard to
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COURT OF the statement made in the presence of Willman should not hav e
APPEAL
_

	

gone to the jury, by the case of Child v. Grace (1825), 2 C. &
1913 P. 193 ; and the case of Bessela v. Stern (1877), 2 C .P.D. 265

May 15 . —decisions of Cockburn, C .J. and Bramwell and Brett, L.JJ .
WATSON The point therein taken, it seems to me, is very apt . The state-

v.

	

anent must be one which was made to the person himself .
BOOKER

Whipple's silence it is proposed to turn into acquiescence .
I am inclined to think, on the authority of said cases, tha t

even if the statement had been made by Willman that he ha d
MARTIN, J .A. told Whipple the complaint had been made, directing the state-

ment not to Whipple himself, but to another, that Whipple wa s
not called upon, in those circumstances, to answer .

In other respects I agree with what the Chief Justice has
said.

GALLIHER, J.A. : The mode of getting this evidence in is, to
my mind, more or less significant . Here is the evidence at first
hand, about which there can be no dispute at all . The man was
sitting in Court, so we are informed (and that is not contra-
dicted), who could give that evidence, and one naturally wonders
why that man was not called. The suggestion is made that he
was in the employ of the defendant Company . Well, that
should not detract from his honesty as a witness, and I thin k
he would be putting himself in a very awkward position if h e
denied having made any such statement, in view of the fact that
three witnesses swore that he did make that statement . So
then, instead of the evidence being procured in a direct way, and
in the way, to my mind, it should have been procured, we find a
circuitous method adopted, namely, the calling of witnesses t o
say that at a certain time this foreman (or whatever he was )
had stated that he had informed these people of the defects of
the machine. Now, I think that evidence ought to be brough t
home in the clearest and strongest way that it possibly can t o
the man Whipple. There may be a doubt in our mind as to
whether, supposing it was said, that Whipple heard it, eve n
though a man swears that he was standing near Whipple and
heard it. It is quite possible that Whipple might not have
heard it . Now, that might have been sufficient if it wer e

GALLIHER,

J.A .
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not for the fact, as I say, you find this circuitous method o f
bringing out this evidence adopted, instead of direct evidence,
which was at hand. And for that reason, I think it would be
dangerous for this Court, or any other Court, to encourage th e
adoption of evidence of a character of that kind, in the cir-
cumstances of this particular case .

I agree with my learned brothers that the nonsuit should hav e
been granted by the trial judge .

Appeal allowed.

Solicitors for appellants : MacGill & Grant .

Solicitors for respondents : McCrossan & Harper.

RICH v. NORTH AMERICAN LUMBER COMPANY,
LIMITED.

Contract—Agreement for sale of timber—Novation—Condition as to pay-
ment—Timber lost—Impossible to carry out condition—Best evidenc e
as to quantum sold .

Under an agreement whereby the defendants purchased all timber on th e
plaintiff's land, to be paid for after the defendant had removed th e
timber and had had it scaled by a Government official sealer, th e
defendants loaded a scow with timber, which was allowed to drif t
away and was lost before an official scaling could take place.

Held, that as the failure to scale was the fault of the defendants, the y
could not set that up as an answer to an action for the recovery of th e
price of the timber.

A PPEAL from the judgment of MCINNES, Co. J. in an action
tried by him at Vancouver on the 26th of March, 1913 . The
plaintiff, the owner of a lot in the Municipality of Delta, entere d
into an agreement with the Vancouver Timber and Trading
Company on the 18th of March, 1910, whereby he sold to th e
Company all cedar growing or lying on the ground on said lot

COURT O F
APPEAL

191 3

May 15 .

WATSON
V.

BOOKER

COURT OF
APPEAL

191 3

Nov. 23 .

Ric h
V.

NORT H
AMERICA
LUMBER

Co .

Statement
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Nov . 23 .

RICH
V.

NORT H
AMERIC A
LUMBER

CO.

Statemen t

Argument

that could be made available for logs or shingle bolts at 50 cent s
per cord, said payments to be made as fast as bolts were remove d
or placed on scows and scaled by Government official scaler, th e
final scale to be final as to the quantity removed . The Van-
couver Timber and Trading Company assigned all rights unde r
the agreement to the defendant Company, who assumed al l
liabilities thereunder. The defendants then sold their rights
under the agreement on a commission basis to the Norwood
Lumber Co ., who took the shingle bolts from the property in
question in the presence of plaintiff's representative . The first
lot of bolts taken away, after having been officially scaled, wer e
duly paid for by the defendants. The next lot, taken on a scow,
the quantity of which was sworn to by the plaintiff's represen-
tative, and over which the action arose, was never officially

scaled, as the scow upon which it was loaded was allowed t o
drift away, and the bolts were lost . MCINNES, Co. J. held that
as the bolts had never been scaled by the Government officia l
scaler, and the plaintiff should have had this done prior to the
demand for payment, he was not entitled to recover, and dis-
missed the action, with costs .

The appeal was argued at Vancouver on the 13th of Novem -
ber, 1913, before MACDONALD, C .J.A., IRVING, MARTIN ,

GALLIHER and MCPHILLIPS, JJ.A .

Ritchie, K.C., for appellant (plaintiff) : The timber was
taken away by the defendants and it is submitted, when taken
away, the property passed to the defendants, so they mus t
pay for the timber and there must be an estimate of the amount
taken : see Periard v. Bergeron (1912), 47 S.C.R. 289 ; Cuddy

v . Cameron (1913), 5 W.W.R. 56.
C. W . Craig, for respondents (defendants) : There was no

contractual relationship between the parties to this action, and
the defendants did not get these bolts, although they turned over
the contract to the Norwood 'Company . It is the custom in such
cases for the vendor to see that the timber is scaled .

Ritchie, in reply, referred to Ilalsbury's Laws of England,
Vol . 7, p . 506 ; and Scarf v. Jardine (1882), 7 App . Cas. 345 .
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23rd November, 1913 .

	

COURT OF

MACDONALD, C .J.A . : I think the appeal should be allowed. APPEAL

As there is no question about the amount, assuming the

	

191 3

plaintiff is entitled to succeed at all, we are relieved from any Nov . 23 .

inquiry as to whether or not the amount sued for is the right
RICH

one.

	

There are only two legal questions involved in this

	

v.
aPPeal : first, was there a novation, so as to enable the plaintiff A

M
M

E
ERICC A

to sue ? The defendant Company's president in effect says that LUMBER
co .

there was. The plaintiff himself has acknowledged that, by
bringing this action against these defendants . The question of
novation, it seems to me, is settled by the conduct of the parties.

Then as to the scaling : if the failure to scale was the fault
of the defendants, they cannot set that up as an answer to an
action for the price of the goods ; if it were the fault of the
plaintiff, then I think the plaintiff could not succeed . It does
not appear in this case that it was the fault of the plaintiff . The
bolts were placed upon the scows of the defendants by th e
defendants themselves ; they took possession and had the prop- MACDONALD,

erty in their possession at the time they were lost . I gather
from what counsel has said in the case, that the failure to scal e
was caused by misadventure ; the scow drifted away and th e
bolts were lost, therefore it became impossible to scale accord-
ing to the contract . In such a case the best evidence that ca n
be got outside of that provided by the contract should b e
accepted of the measurement or quantum of timber .

IRvINC;, J .A. : I agree .

	

IRVING, J .A.

MARTIN, J.A . : I agree, though there is some difficulty about
the case in view of the somewhat loose way in which it was MARTIN, J.A.

presented in the Court below.

GALLIHER, J .A . : I agree, shortly, on the grounds which hav e
been put by the learned Chief Justice . I think there is, al l
told, sufficient evidence on the point of scaling, although o n
that I am not absolutely clear. I also think there is sufficien t
evidence, by conduct, upon which we may say there has been a
novation .

GALLIHER ,
J.A .

35
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COURT OF
APPEAL

McPHTLLIPS, J.A . : I agree with the reasons for allowing th e
appeal as stated by the Chief Justice.

191 3

Nov . 23 .
Appeal allowed .

Solicitor for appellant : D. S. Wallbridge .

Solicitor for respondents : A. W. V. Innes .

CLEMENT, J .

	

TEMPLE v . MI'NICIPALIT : OF NORTH

1913

	

VANCOUVER ET AL .

RIC H
V .

NORTH
AMERICA
LUMBER

CO.

Feb . 13 .

COURT OF
APPEAL

July 22 .

Municipal law—.Assessment and taxation—Meetings of council—Court o f
revision—Meetings held outside limits of municipality—Sale fo r
arrears of taxes—Construction of statutes—R .S.B.C. 1897, Cap . 144,
Sees. 243 and 244—B.C. Scats . 1901, Cap . 31, Sec. 3—Statutory relief
—Limitation of action .

TEMPLE
The plaintiff's land was sold for taxes by the Municipality of North Van -e.

NoRTH

	

couver in 1897, for arrears 1894 to 1897 . The defendant Muni -
VANCOUVER cipality bought in the property at the sale, and in 1903 sold to th e

defendant Ross . On Ross applying for registration of the tax -
sale deed from the Municipality to itself and the further deed fro m
the Municipality to himself, the registrar, after serving the plaintiff
with notice of the application, as required by the Land Registry Act ,
and he not appearing, issued a certificate of title to Ross . The
plaintiff brought action in 1911 to set aside the sale, on the ground s
that the meetings of the Council and of the court of revision, without
the required authority of a resolution of the Council, were held out -
side the limits of the municipality (i .e . . in the City of Vancouver) ;
that no resolutions were passed by the court of revision passing an d
confirming the assessments, and no assessment by-law was passed fo r
the year 1897 . The main defences were, first, that the plaintiff not
having taken action when served with notice by the registrar on the
defendant Ross ' s application for a certificate of title, he was barre d
from asserting any claim by section 3, chapter 31, British Columbia
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Statutes, 1901 ; second, that he not having brought action within one CLEMENT, J.

year from the time the cause of action arose, he was barred by section s
243 and 244 of the Municipal Clauses Act, Revised Statutes of British

	

191 3

Columbia, 1897, chapter 144 .

	

Feb . 13 .

field (MARTIN, J.A. dissenting), that the appellant was estopped and
COURT O F

debarred from asserting any claim whatever to the land in question by APPEAL
section 3, chapter 31 of the statutes of 1901 .

	

_
Per IRVING, J.A. : The Corporation having taken the land over under the July 22 .

authority of the statute which enabled it to bid the property in, they
TEMPL E

would be necessary parties to the action . The plaintiff's cause of

	

v.
action arose at the latest in 1903 ; the writ was issued in 1911 . Under

	

NORTH

sections 243 and 244 of the Municipal Clauses Act, actions must be
VANCOUVER

commenced against a municipality within one year from the time the
cause of action arose .

Anderson v . Municipality of South Vancouver (1911), 45 S .C.R. distin-
guished .

A PPEAL from the judgment of CLEMENT, J . in an action
tried by him at Vancouver on the 13th of February, 1913 .

S. S . Taylor, K.C., and Stockton, for plaintiff.
E. P. Davis, K.C ., and Bond; Arnold; Burns ; J. A.

Russell, and Mowat; J . Sutherland Mackay; and Findlay, for

the various defendants .

CLEMENT, J. : This is an action brought by the plaintiff
Temple to set aside a tax sale occurring in the year 1897, if I
have not forgotten the date . In its facts it is very like the case
of Anderson v. Municipality of South Vancouver (1911), 1 6
B.C. 401, 45 S .C.R. 425, which was tried by me, and in
which I expressed my views on the various questions of la w
which arose in that case .

I trust that I shall always loyally follow the judgments of
the Courts to which appeal is taken from my judgment . In CLEa[L .rT. a .
this particular ease I do see, to my mind, a very distinct differ-
ence in the facts, a difference which, to my mind, is sufficient
to entitle me to say that there is here a distinct abandonment .

I have expressed my views with regard to the position of th e
ordinary Canadian in connection with tax-sale proceedings lead-
ing up to tax sales . I might add to that, that we know that
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CLEMENT, J . municipal burdens throughout Canada are and have been i n
1913

	

every Province, without exception, met by taxation upon land ;
Feb . 13 . that the owner of land anywhere in Canada knows, as a membe r

of the municipal community or the municipality, that he i s
COURT OF

APPEAL supposed to bear his share of municipal burdens, and that h e

July 22. has to bear them in the shape of municipal taxation upon th e
land he owns . For that reason, it seems to me that the sam e

TEMPL E
v.

	

principle is to be applied as in the case of Jones v. North Van-
NORTH

VANCOUVER couver Land and Improvement Co . (1909), 14 B.C. 285 ,
(1910), A.C . 317 . Jones there was a shareholder, and Templ e
here was a municipal shareholder, if I may use that expression.
The principle, I take it, is as laid down by Duff, J. in Anderson

v. Municipality of South Vancouver (1911), 45 S.C.R. 425 at
p. 451. He speaks of the question as to whether the word

"abandoned" is the proper word to use, and he goes on to say :
"The principle applicable to this branch of the case appears to be this :

An owner of land in fee simple may be precluded by his silence or inactio n
from denying the authority of a third person to deal with his property ,
although this latter is a mere stranger and has no interest in the property

and in law and in fact no authority whatever in respect of it ; but in such
a case inaction and silence in themselves are not sufficient to deprive th e
owner of his property unless, at all events, his conduct in the circumstance s

amounted to a representation to those dealing with the property that h e
would not assert his rights, and they have acted on that representation, o r

CLEMENT a . his subsequent assertion of his rights would constitute a fraud on his part .
That such is the principle is, I think, clear from the authorities . "

Then, referring to Jones v . North Vancouver Land and

Improvement Co., supra, and Prendergast v. Turton (1843), 13
L.J ., Ch . 268, he quotes, at pp. 454-5, from the decision in
Clarke and Chapman v . Hart (1858), 6 H.L. Cas . 633 at p .
670, where Lord Wensleydale says :

"Now it appears to me that the principle to be deduced from the case s

of Prendergast v. Turton and Norway v. Rowe (1812), 19 Ves. 144, is, that
if a party lies by, and by his conduct intimates to the other partners i n
the concern that he has abandoned his share, they may then deal with i t

as they please ; if his conduct amounts to a representation of that sort ,

he is estopped by it and cannot afterwards complain . Then the question
is, whether upon the facts stated in this case the respondent is in that
situation	 In that case the interpretation put upon the conduct o f
the parties . . . . was, that they had laid by and pursued a course which
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was tantamount to saying, You may go on with the concern at your own CLEMENT, J .
risk and for your own benefit ; I will have nothing more to do with it. If

	

—'

the conduct of the party has amounted to that, it is no doubt a perfectly

	

191 3

just principle that he shall be held estopped, and not afterwards be entitled Feb . 13 .

to claim a share of the profit made by those persons to whom he has mad e
that representation ."

	

coAP
PE

L

It seems to me that that language is applicable here . The —
July 22 .

Municipality sent him notice that they had bought this piece of
land at this tax sale and he duly received also the statutory TEMPLE

notice that they were proceeding (and, of course, at some NoRTH
VANCOUVER

expense) to register their title. He knew, as any ordinary intel-
ligent Canadian would know, that from that time on, so long a s
the Municipality held the land, the burden on the other tax
payers would be greater, and that when the Municipality sold
the land, as under our law they would have to within a certai n
time, the buyers of that land would have to take up the burde n
which he, as an honest man, should have borne if he still asserte d
ownership . If that is not tantamount to saying : "You may go

on with it at your own risk and for your own benefit ; I will
have nothing more to do with it," I do not know what action or
inaction would be tantamount in using that language .

I do not think that I need add anything further than t o
repeat the language of the Privy Council in the case 'o f
Toronto Corporation v. Russell (1908), A .C. 493. That case,

CLEMENT, J.
of course, in one sense is stronger than this, because Russell wa s
himself a member of the municipal corporation ; but that, in
my mind, does nothing more than sheet home to him more com-
pletely knowledge of the proceedings leading to the sale of hi s
property. As against that, there is no doubt that Temple knew
of these various proceedings. He got his assessment notices.
He got notice that his taxes were so much, and he failed to pay
them. The next year he got notice again that the taxes for that
year, amounting to so much, were unpaid, and that the arrear s
for the previous year were so much, and so on to the end .

"Unless, therefore," I may say, in the language of the Privy
Council, " it be a merit in a citizen of a municipality not to pay
his debts to the corporation of which he is a member, this is,
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191 3

Feb . 13.

on the part of the plaintiff, the most unmeritorious proceedin g
that could well be conceived . "

I dismiss the action, with costs .
COURT OF

APPEAL

	

The appeal was argued at Vancouver on the 15th and 16th o f

July 22 .
May, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIH ER, JJ.A.

S. S. Taylor, K.C., for appellant (plaintiff) : The void fea-
tures of this tax sale are as follows : There was no resolution by
the municipal council in 1894 allowing the holding of meeting s
outside the municipality, but such a resolution was passed i n
1895 . All the courts of revision were held outside the munici-
pality. No resolutions were passed by the court of revisio n
passing and confirming the assessments in any of the years i n
question. No assessment by-law was passed in 1896 for 1897 ,
and although there was a rate by-law, there was no assessment
or assessment by-law in 1897 . The tax-sale by-law was not
reconsidered and passed after the lapse of a day in 1897, a s
required. The defence rely on three main points, namely, (1 )
that the void tax sale has been cured by a notice served under
the Land Registry Act Amendment Act, 1901, British Columbi a
Statutes, 1901, chapter 31, section 3 ; (2) the limitation section s
of the Municipal Clauses Act, Revised Statutes of British
Columbia, 1897, chapter 144, sections 243 and 244, excuses ;
and (3) that we abandoned our property on the property being
sold for taxes . He relied on the judgment of the Suprem e
Court of Canada in Anderson v. Municipality of South Vancou -

ver (1911), 16 B.C. 401, 45 S .C.R. 425. The learned trial
judge in this case gave judgment on the ground of our abandon-
ment. It is submitted the plaintiff never knew until a year
before this action that the Municipality had taken over the prop-
erty. There was no sale de jure, but they claim there was a
sale de facto. Before a municipality can buy, they must hav e
their officers present at the sale to buy. A notice of the applica-
tion for an order confirming the sale must be served, and the

TEMPLE
V .

NORTH
VANCOUVER

Argument
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order must also be served on the former owner : Re South Van- CLEMENT, J .

couver (1901), 9 B.C . 572 . The plaintiff received a letter in

	

191 3

1897, regarding the sale, and did nothing until 1903, when he Feb . 13.

wrote asking whether he could get his property back .

	

COURT OF

Davis, K.C., for respondent Burmeister : We have a good APPEA L

defence to this action on three grounds : first, there was an July 22 .
abondonment by the plaintiff in fact ; second, there was an

TEMPL E

abandonment in law, by estoppel or bar . We rely on section 3,

	

v.

chapter 31, British Columbia Statutes, 1901 . Third, we have NORTH
VANCOUVER

the statutory defence of the limitation of actions, under sections
243 and 244 of the Municipal Clauses Act, Revised Statutes o f
British Columbia, 1897, chapter 144. With reference to th e
sale, the clerk was there who bid in for the municipality in each
case, by saying the word "municipality," when no person else
bid. As to the second defence, under section 3 of chapter 3 1

of the statutes of 1901, this is a statutory abondonment, a
statutory estoppel or bar. Under this section it is necessary
to send a notice to all parties interested . If they do not appear,
a certificate of title may be issued and then the former owner s
are all barred from any interest in the land whatever . The
plain English words must be given their fair construction, and
if that is done, both irregularities and nullities are done away
with : Kilmer v. British Columbia Orchard Lands, Limited Argumen t

(1913), A.C. 319, 82 L.J ., P.C . 77. The cause of action arose
more than a year prior to the action being brought . The ques-
tion was not raised in Anderson v. Municipality of South Van-

couver (1911), 45 S.C.R . 425 . If there is no action agains t
the Municipality, there is no action against those to whom th e
Municipality has sold.

Mowat, for respondent Ross, in support of the contention
that the plaintiff is debarred by the Land Registry Act Amend-
ment Act, 1901, British Columbia Statutes, 1901, chapter 31,
section 3 : Our Act is more drastic than in the other Provinces .
He referred to O'Brien v. Cogswell (1890), 17 S.C.R. 420 ;
Whelan v. Ryan (1891), 20 S.C.R. 65 . On the point as t o
limitations of actions, see Wilson v. Delta Corporation (1913),
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CLEMENT, J . A.C. 188. The taxes in 1895 and 1896 were regularly assessed :
1913

	

McKay v. Crysler (1879), 3 S .C.R. 436. The Anderson case,

Feb. 13 . supra, is distinguishable.
Taylor, in reply : There was no resolution passed confirming

July 22. (1910), 20 O .L.R. 279 ; Boland v. City of Toronto (1900), 32
TEMrLE Ont. 358 ; The Town of Trenton v. Dyer (1895), 24 S .C.R.
NOORTH 474 ; Alloway v. St. Andrews (1906), 16 Man. L.R. 255 ;

VANCOLV^ER Johnson v. Kirk (1900), 30 S.C.R. 344 at p . 356. The limita-
tion sections of the Municipal Clauses Act apply to municipali-
ties only, and the Municipality is not a necessary party to thi s
action : see Wood on Statute of Frauds (1884), p . 150, section

Argument 94, and Black on Tax Titles, 2nd Ed., sections 497 and 498 .
On the question of quashing the by-law, this would only go to
the tax-sale by-law : see Sutherland v. The Municipal Counci l

of East Nissouri (1853), 10 U.C.Q.B. 626 ; Sisters of Charity

of Providence v. City of Vancouver (1910), 44 S.C.R. 29 at
p. 34.

Cur. adv. vult.

22nd July, 1913 .

MACDONALD, C.J.A . : I would dismiss this appeal, on the
ground that by section 3 of chapter 31 of the statutes of British
Columbia, 1901, the appellant is estopped and debarred fro m
asserting any claim whatever to the land in question. The
statutory notice was duly given and no action was taken thereo n
by the appellant . After the expiration of the time fixed by
said section for the filing of a lis pendens or caveat, the title wa s
duly registered . I have not overlooked the references to "irregu-
larities" in the earlier part of the section . The section, i n
my opinion, was not meant for the curing of irregularities, bu t
was meant to bar the person whose lands had been sold at a tax
sale from disputing the sale unless he complied with the sectio n
with respect to the filing of a lis pendens or caveat . There wa s
a sale de facto, and it was for the appellant to call upon the
Municipality, within the time limited by that section, to prov e
that the sale was a valid one, or lose his right to question it on
any of the grounds relied on by him in this action .

COURT

	

or passing the assessment roll . It is contended in this case
there was no tax sale as there were no taxes : Blakey v. Smith

MACDONALD ,
C.J .A .
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IRVING, J.A . : This action is to set aside a tax sale made in CLEMENT, J .

1897 for taxes alleged to be due from the plaintiff for the years

	

191 3

1894, 1895, 1896 and 1897, and to set aside a deed dated the Feb . 13 .

21st of October, 1902, by which the defendant Municipality
RT OFpurported to convey to itself, as purchaser at the said tax sale, a COAp
plot, known as 813, group 1, Westminster district, of which lot

	

—
the plaintiff was the registered owner in fee simple at the time

July 22 .

of the sale in 1897 .

	

TEMPLE

Many of the points raised are covered by the decision in the NORT H

Supreme Court of Canada in Anderson v. Municipality of South VANCOUVER

Vancouver (1911), 45 S.C.R . 425, on appeal from this Court,
reported in 16 B.C. 401 .

Two points are raised in this action which were not available
to the defendants in the Anderson case. The first is as to the
effect of section 3 of chapter 31, statutes of British Columbia ,
1901, providing for the giving of a notice to the original owner
of any land sold at a tax sale of any application made by th e
purchaser at the tax sale to register his tax-sale title, and declar-
ing that in default of the original owner contesting the claim of
the tax purchaser, or of redemption of the land sold, the owne r
shall be forever estopped and debarred from setting up an y
claim to the land so sold for taxes .

Mr . Taylor's contention was that this section did not apply t o
the sale now under consideration, as there were no taxes due, an d
therefore, no tax sale ; that the section only professed to cure IRVING, J .A .

"irregularities," and was of no effect where the foundation wa s
void. If his argument is right, the section cannot assist th e
plaintiff. The use of the word "irregularity" in the earlier
part of the section, where the duties of the registrar are laid
down, certainly does help Mr . Taylor's argument, but, on
the other hand, the latter portion of the section, dealing with th e
effect of failing to contest, is in very strong language, and woul d
include a de facto sale .

It is to be noticed that the amendment now under considera-
tion was passed shortly after the decision in Kirk v. Kirkland

et al. (1899), 7 B.C. 12, and was upheld by the Supreme Court
of Canada in Johnson v. Kirk (1900), 30 S .C.R. 344. The
argument in Kirk v. Kirkland before me at the trial, and
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COURT OF
APPEAL made it unnecessary for him to prove compliance with the condi-

tions of the statute governing taxation. Mr. Justice Gwynne
July 22 .
	 pointed out that section 13 dealt with the examination of a titl e

TEMPLE which depended upon deeds given by a previous registered owner ,
NORTH and that section 13 could have no application to a case of a tax -

VANCOUVER sale deed, which would be executed by an outsider acting unde r
statutory authority, and, therefore, the certificate of title held b y
the tax-sale purchaser derived no support from section 13 . This
decision was given in June, 1900, and in August the Act of
1900, chapter 15--to cure the defect shewn to exist in the Lan d
Registry Act—was passed, and in May, 1901, the section under
consideration, amplifying the Act of 1900, was passed .

It seems to me that having read the judgment of Gwynne, J .
of June, 1900, we can see exactly how the directions to th e
registrar came to be inserted in the earlier part of the section
passed in August, 1900, and the conclusion I have reached i s
that those directions as to what the registrar shall do, do no t
control the plain language used in the later part of the section
to the effect that failure by the owner, after notice served o n
him, to contest the tax sale within the time limited, is an absolut e

iRVr*ra, J .A . final bar to his right. With this section must be read the othe r
clauses of the Land Registry Act, as to the effect of a certificate
of title granted under the Land Registry Act . I would dismiss
the appeal on this ground.

The other point is that the action is too late, under chapte r
144 of the Revised Statutes of British Columbia of 1897, sec-
tions 243 and 244. In the Anderson case, supra, this poin t
could not very well be raised in the Supreme Court of Canada,
because the action had been discontinued as against the corpora-
tion before the trial.

The plaintiff's cause of action arose in October, 1897, whe n
the tax sale was held—certainly when the tax title was attempted
to be registered, and notice served upon the plaintiff on the 30t h
of May, 1903 . The writ was not issued till the 7th of Sep -

CLEMENT, J . afterwards before the Supreme Court of Canada, was as to th e
1913

	

effect of the certificate of title held by the tax purchaser, the

Feb. 13 . tax purchaser contending that by virtue of section 13 of the
Land Registry Act, the production by him of his later certificate
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tember, 1911 . As the Corporation took the land over, under the CLEMENT, J .

authority of the statute which enables it to bid the property in,

	

191 3

they would be necessary parties to this action . On this point, Feb . 13.

reference may be made to two judgments in our own Courts :
Basher v. Tretheway (1904), 10 B .C. 438 ; and The Queen v . eAPPEOF

Corporation of Mission (1900), 7 B .C. 513 .

	

--
July 22 .

TEMPLE

MARTIN, J .A . : This appeal is concluded by the decision in NORTH

Anderson v. Municipality of South Vancouver (1911), 45 VANCOUVER

S.C .R. 425, unless the respondents can escape therefrom b y
invoking section 3 of the Land Registry Act Amendment Act ,
1901, chapter 31, or the "Limitation of Actions " sections,
512-13, of the Municipal Act, Revised Statutes of Britis h
Columbia, 1911, chapter 170 .

With respect to the first, the failure of the plaintiff to tak e
action after receipt of the registrar's notice is relied upon as
evidence of abandonment, in addition to his being "foreve r
estopped and debarred," but I am of the opinion that whateve r
the effect of the section may be when applied to other circum-
stances, it has no application to the present case, because it
obviously relates to and is legislation in respect of the conditio n
or subject-matter of "irregularity," and not to such a case as
the present, where there is literally no foundation upon whic h

On this ground also I would dismiss the action.

MARTIN, J .A .the null and void acts of the Municipality can rest. The history
of this tax-sale litigation shews that for many years the highes t
Courts of Canada have been careful to put bounds to the limit s
of the sweeping language of these would-be curative sections,
and the spirit in which they must be construed has been clearl y
and often and finally laid down. I refer particularly to the
leading cases in the Supreme Court of Canada of O'Brien v .

Cogswell (1890), 17 S .C.R. 420 ; and Whelan v. Ryan (1891) ,
20 S .C.R. 65. In the former, Strong, J. says, p . 424 :

"The general principles applicable to the construction of statutes impos-
ing and regulating the enforcement of taxes for general and municipa l
purposes are well settled . Enactments of this class are to be construe d
strictly, and in all cases of ambiguity which may arise, that construction
is to be adopted which is most favourable to the subject."

And at pp. 432-4 he points out how the concluding sweeping
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CLEMENT, J . words of a certain curative section (110) set out on p . 429, pro-
1913

	

viding that any tax-sale deed executed in a specified form "shal l

Feb . 13 . vest in the grantee therein named, his heirs and assigns, a full ,
absolute and indefeasible estate in fee simple to the land therein

CO [TAT OFP

		

described," should be construed as "subservient to the precedin g
part" thereof . At pages 432-3 he says :

Jul. 22 .

	

"In the first place it is to be remarked that we are bound, by well-settle d

TEMPLE
principles governing the construction of statutes adready adverted to, to

v

	

construe these words if possible in such a way as not to give them the
NORTH violent and unjust operation contended for, according to which land whic h

VA N CouvER may have been illegally assessed for taxes might be sold and conveye d
behind the back of the owner without the slightest notice having been give n
to him. If it is possible then to find any reasonable application of th e
language used which will avoid this, the Court is bound to adopt it, and
it is also bound to be astute to find such an alternative construction an d
thus avoid doing a great wrong and violating the first principles of natura l
justice under a form of law. "

And at p. 433 :
"Further, these words `a full, absolute and indefeasible estate in fe e

simple,' may well be construed as only. intended to indicate the quantity
of estate to be taken by the grantee in a tax deed, and as declaring tha t
the land is from thenceforth irredeemable ; and, therefore, to be only
applicable to the ease of a regular sale and a legal deed, and not a s
having any reference at all to the effect of a deed following a void sal e
made upon a void or irregular assessment. For such a purpose much
stronger and more apposite and precise terms would have been indis-
pensable."

And Gwynne, J ., with whom Taschereau, J . concurred, wa s

MARTIN, J .A . even stronger, p. 454 :
"Sections to which is attributed a construction so unjust and arbitrary

as that insisted upon by the defendants, the effect of which is to work a
forfeiture of the title of persons seized of real estate as for default in the
payment of taxes which may never have been imposed at all according t o
the provisions of law in that behalf, or of the imposition of which, i t
attempted to be imposed, they may never have had any of the notices
required by law to be given, should be criticized with the utmost possible
acumen, so as to prevent such a construction being given to them, and t o
find a construction more conformable to justice."

The first of these alternatives applies to the present appellant ,
but it must also be remembered that if section 3 is to be given
the full effect contended for it would also cover the latter, i .e . ,
no notice of any kind . At p. 464 he refers thus to the limita-
tion that is to be placed upon section 110, the strong and
unfettered language of which would, if construed literally ,
"cure" anything except fraud :
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"As to the 110th section, I concur with the Chief Justice of the Supreme CLEMENT, J.
Court of Nova Scotia that it only refers to acts done subsequently to th e
issuing of the warrants towards effecting the sale under it, and that it has

	

191 3

not the extraordinary effect contended for by the defendants, namely, to Feb . 13 .
make good a sale absolutely null and void by reason of the non-fulfilment 	
of conditions precedent to the corning into existence of any right to issue COURT or
a warrant to sell the particular lands in question. It is only to a deed APPEAL

executed in pursuance of a valid sale that the section can be regarded as July 22 .
referring."

In Whelan v. Ryan, supra, where the sale was held to be void, TEMPL E

and the unanimous decision of the Court of Queen's Bench for N $TI i
Manitoba [ (1890), 6 Man . L.R. 5651, to that effect was upheld, VANCOUVER

Strong, J . refers to the prior decisions of the Supreme Court on
the point, and in justifying the placing of a very restricted, no t
to say strained, construction upon the words "preceding such
sale," says at pp . 72-3, after reviewing the history of th e
decisions :

"I am carrying out the principle laid down by the Court in McKay v.

Crysler (1879), 3 S .C.R. 436 (in which at the time I certainly did not
concur), that the Courts are bound to place on such enactments as thes e
the most restricted construction possible in order to prevent the gros s
violation of common right and justice which would follow if a compre-
hensive construction were adopted. At all events, McKay v. Crysle r

and O'Brien v . Cogswell (1890), 17 S .G.R. 420, have settled, so far as thi s
Court is concerned, a principle of construction applicable to this section
which makes it impossible to construe it as the appellant contends . If i t
is asked what scope or application can then be given to this clause, I
answer that there is abundant room for its application, since it shuts out
all objections on the ground of irregularity in the preliminaries of th e
sale such as irregular advertisements and other defects of a similar kind ." MARTIN, J .A.

And Gwynne, J. at p. 74 :
"It would, in my opinion, be a monstrous perversion of justice to constru e

those statutes either as enabling the head of the municipal institutions i n
the province to confiscate at their pleasure the lands of individuals b y
executing deeds as upon a sale for arrears of taxes during a period when
the lands were not liable to be assessed, or when the land so purported t o
be sold had not been assessed as required by the law in order to subject
lands to taxation by municipalities, or to make valid deeds which had been
executed under such circumstances. "

All the other members of the Court, except Patterson, J .,
reached the same result, the Chief Justice and Fournier, J . on
the ground that there was "no authority to sell, and any such sal e
was void ." The length of this decision becomes apparent when th e
sections in question therein are considered (given in the headnot e
and at pp. 804 in the dissenting judgment of Patterson, J .,
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CLEMENT, J. and in the headnote in (1890), 6 Man. L.R. 565) ; they were

1913

	

held not to accomplish the desired "cure," though they "abso -

Feb . 13 . lutely vested" the lands sold for taxes in the purchasers an d
"confirmed and declared valid and binding upon all persons and

APPPEAL corporations affected thereby" all the "assessments made an d

July 22 . that unless questioned within one year, "every deed made pur-
TEMPLE suant to a sale for taxes shall be valid, " "notwithstanding an y
NORTH informality or defect in or preceding the sale . "

VANCOUVER I also refer to the well-known case in Manitoba of Tetrault v .

Vaughan (1899), 12 Man. L.R. 457, which has never been
questioned, and wherein effect was given to prior decisions o f
the same kind therein mentioned at pp . 457 and 464, and the
literally sufficient curative section there in point was restricted
to the case of irregularities, and it was declared that said sectio n
"did not validate sales made on the basis of absolutely void
proceedings ." I also agree with what Perdue, J . says in
tllloway v. St . Andrews (1906), 16 Man. L.R. 255 at p. 263 ,
that :

"A strict construction of the statute is, it appears to me, more urgently
demanded where the municipality itself is seeking to claim ownership i n
the land, and to make the mere production of a document issued in its ow n
favour conclusive proof of necessary steps and proceedings which th e
officers of the municipality may have neglected or abstained from taking . "

Here it is admitted that the Municipality sold the land t o
MARTIN, s .A. itself, and that sale is part of the other defendants ' chain o f

title, as the certificate of title was issued to the Municipality o n
the 28th of September, 1903 .

But special stress was, at this bar, laid on these words in our
section 3 : "All persons so served with notice shall be forever
estopped and debarred from setting up any claim to or in respec t
of the land so sold for taxes, and the registrar shall register th e
person entitled under such tax sale as owner of the land so sol d
for taxes," and the inference was sought to be drawn from thi s
that these words put the case on a different plane from, e .g . ,
those cases which restricted the effects of enactments purporting
to "cure, " i.e., validate tax deeds and proceedings generally. But
in my opinion there is no difference at all in principle . On the
one hand we have, e .g ., as in O 'Brien v. Cogswell, supra . p. 439 ,

rates struck by the municipality," and furthermore, enacted
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"a full, absolute and indefeasible estate in fee simple," on which CLEMENT, a

the purchaser was relying—and on the other we have this sec-

	

191 3

tion whereby the purchaser relies on a registrar 's notice, duly Feb. 13 .

served, and default in filing a lis pendens filed thereafter, or of
redemption. In the former case, if the indefeasible title sought CArr~nti
to be conferred by statute had been upheld, the original owner

	

—
was barred, as an indefeasible title means what it says, i .e ., a com- July 22.

plete answer to all adverse claims, and the original owner would, TEMPLE

on the production of such a certificate, be out of Court . That there NO$

.v
TH

is no magic in the form of words resorted to is shewn by this— VANCOUVER

that if section 3 had read that "in default of filing a caveat or
lis pendens the registrar shall forthwith issue a certificate o f
indefeasible title to the person entitled under such tax sale an d
the original owner shall have no further claim to or interest i n
the said lands," then the tax purchaser would have been in th e
same position as he is alleged to be now, viz . : in a position to
meet all claimants ; indeed, in a better position, because as the
holder of an indefeasible title, instead of a mere "registered
owner," all he would have to do would be to produce one thing ,
viz., his certificate, in answer to the original owner, instead of
as now proving (as was done) four things, viz. : (1) service of
said notice ; (2) default thereunder ; (3) no redemption ; (4)
registration as owner .

It is not denied, on the contrary it is conceded, that this sec-
tion 3 is essentially a curative section, and if that is the case, MARTIN, a . n

then, whatever form it may take or from whatever statute i t
may be invoked, the principle of construction (based upon th e
established rule that legalized confiscation or forfeiture mus t
be fought against) inevitably applies, and this principle canno t
be evaded, by any variation in the form of the attempte d
remedy, and, as applied to the present case, we are thrown bac k
upon the determining question of irregularity or nullity, and i t
is admittedly the latter . That is clearly shewn in Whelan v .

Ryan, supra, particularly in the judgments below of Kilian' and
Bain, JJ. at pp. 574 and 577, in which Dubuc, J . concurred ,
wherein it is laid down that the "same principles of construc-
tion" must be applied to the various enactments aiming at a lik e
result, and the true interpretation of different forms of validat-
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CLEMENT, J . ing sections ascertained thereby . If the object of any such sec-
1913

	

tion is to deprive the original owner of his property, what
Feb . 13 . difference does it make if it takes the form of vesting the prop-

erty absolutely in the tax purchaser as "a full, absolute and

July 22.
	 matter can be put, and was essayed to be done in O'Brien v .

TEMPLE Cogswell, supra) ; or of barring the original owner and the n
NORTH simply registering the tax purchaser as "owner" merely, as in

VANCOUVER the case at bar ; or of confirming the assessments and rates, and
validating the deeds by various enactments, and by barring al l
actions to question the validity of tax deeds within one year, as
was the case in Whelan v . Ryan? It seems to have been over -
looked that the very feature which is relied on here to escape
the application of the principle (viz . : the barring of the original
owner unless he takes action within the time limited in th e
registrar 's notice in section 3) is essentially present in Whelan

v . Ryan, where the lands conveyed under the tax deed "shal l
become absolutely vested in such purchasers . . . . unless the
validity thereof has been questioned . . . . before the 1st day
of January, 1885," as it stood in the original section (6 Man .
L.R. 565) . In the statutes in Whelan v. Ryan and in the cas e
at bar, the object sought to be accomplished is identical, viz . :
to place the original owner in such a position as to compel hi m

MARTIN, ~ .A. to take steps to assert his rights within a specified period, i n
default of which they would be automatically, so to speak,
barred by the eflluxion of time, and the deed already given to th e
tax purchaser in each case would, therefore, be unassailable, as
the original owner had no longer any rights to set up against it .
But, as has been seen, that attempted bar did not prevail in
Whelan v . Ryan, supra, and why should it here ? What differ-
ence can there be in principle between barring an owner b y
indefeasible deed and by a registrar's notice? The truth is ,
that these curative sections take almost inevitably so many form s
and disguises, that unless care is taken to preserve the principl e
intact, inextricable confusion of decisions will result. No
difficulty at all is experienced in giving section 3 due effect in
the case of irregularities in the manner and to the extent indi -

APPEAL indefeasible estate in fee simple," without further ado (which
after all is the simplest, most direct and strongest way the



XVIII.] BRITISH COLUMBIA REPORTS .

	

56 1

cated by Strong and Gwynne, JJ ., in the extracts hereinbefore CLEMENT, J .

recited, and in my opinion, for all of said reasons, the section

	

191 3

cannot be successfully invoked by the respondents . I have not Feb . 13 .

overlooked the contention of appellant's counsel that the sectio n
in any event relates only to legally conducted tax sales, and not to CAPPEET
mere de facto sales which have no legal foundation, i .e ., nullities .
As I am with him on the former submission, it is unnecessary 	 July 22 .

to consider the latter .

	

TEMPL E

I only add, in the light of some remarks that were addressed NO&TH

to us on the hardship that would result from the application of VANCOUVER

said principles of construction to a clause which it was urged
was intended to put an end to the constant litigation about ta x
titles, that I am unable to see any real hardship in the case ,
because tax titles have for long been notoriously of so hazardous
a nature that no prudent man would invest in one, being specu-
lations of the riskiest kind, almost tantamount, indeed, to buying
a law suit. The remedy, moreover, was at hand by the intend-
ing purchaser requiring the holder to obtain an indefeasible titl e
under the Land Registry Act .

Then as to the second point—under said sections 512-13 . I
confess I should have liked a fuller argument on the effect o f
these sections, as it is not easy to give them a wholly satisfactory
construction, and we have been referred to very little authorit y
on the question . But even assuming for the moment that under
the very broad language of the sections it is too late to bring an MARTIN, J .A .

action against the Municipality for anything they may hav e
done to unlawfully deprive the plaintiff of his property by selling
it, buying it in, and getting a certificate of title therefor, an d
then conveying it to others, yet this is an action for the recovery
of possession of that property, and as against the other defend -
ants, why should not it be successfully maintained if it can b e
shewn that the proceedings and deed upon which that adverse
possession is based are void and of none effect ? In Whelan v .
Ryan, supra, Strong, J . says, at p . 68 : "The tax sale . . . . was
void and the deed made in pursuance of it was a nullity." And
see Anglin, J . in the Anderson case, supra, at p. 46. The
by-laws "were nullities. Proceedings to quash them were
unnecessary . " The limitation is clearly in terms only against

36
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CLEMENT, J . the Municipality, and I can see no good reason why the prin -
1913

	

ciple should be extended to shield others. But the Municipality

Feb . 13 . asks that effect to the limitation be given in its favour, and I
am unable, after a careful consideration of the sections, to se e

COURT

	

why it is not entitled to rely upon them . No fraud is alleged
to take the case out of their scope, nor have they been impresse d

July 22 . with any principle of construction that would justify my refus -
TEMPLE ing to give them application in the case of an action relating t o

v
'NORTH tax sales. I therefore think that this action should be dis -

VANCOUVER missed as against the Municipality, as it is within the spirit, a s
well as within the letter of the sections . It seems a somewha t
anomalous result that a man could, as here, recover a piece o f

MARTIN, J .A . property after a municipality had transferred it, and yet not be
able to do so if it had not, but I see no way to avoid it .

As regards the other defendants, the appeal, I think, shoul d
be allowed .

GALLII ER, J .A. : I do not see how the plaintiff can escap e
from the bar created by section 3 of chapter 31 of the Land
Registry Act, 1901 .

I have read all the cases cited to us, and while the curative
sections relied on to support the sale in some of the cases ar e
couched in explicit language, particularly in Whelan v. Ryan

(1891), 20 S.C.R. 65, there seems to be this distinction tha t
while in those cases the Legislatures are dealing with validatin g
deeds made, and proceedings taken, and the distinction is draw n
by the Courts between what are nullities and what are mer e

GALLIHER, irregularities, that does not apply in the present case .
J .A . In our Act, after making some provisions for the guidance of

registrars upon applications to register tax-sale deeds, it direct s
the registrar to serve notice on all parties other than the tax
purchasers who are interested in the lands, calling upon them
within a time limited to contest the claim of the tax purchaser ,
and in default of a caveat or certificate of lis pendens being filed
before registration, as owner or the person entitled under the ta x
sale, the person so served with notice is forever estopped an d
debarred from setting up any claim to or in respect of the land s
sold for taxes .
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This language seems to me to be directed not so much to CLEMENT, J

curing defects (although it has that effect), as to preventing the

	

191 3

owner, or person interested, where he is served with notice and Feb . 13 .

fails to comply, from setting up any claim to the property
COURT OFwhatsoever ; in fact, it is a statutory bar .

	

APPEAL

So regarded, the appeal must be dismissed .
July 22 .

Appeal dismissed, Martin, J.A . dissenting .

Solicitors for plaintiff : Taylor, Harvey, Grant, Stockton &

Smith .

Solicitors for the various defendants : Burns & IValkem;

Russell, Mowat, Hancox & Farris ; Bond & Sweet ; Gwillim,

Crisp & McKay; Daykin, Findlay & Burnett ; and C . S .

Arnold.

	

subscriber against certain directors—Liability of directors—Right of

	

191 3

contribution—Proof of damages—Pleading----Companies Act, R .S.B .C . March 28 .
1911, Cap . 39, Sec. 93, Subsecs. 1 and 4.

COURT OF

	

A subscriber for certain shares in an incorporated company, for which he

	

APPEAL

had made certain payments, brought action and obtained judgment
against the Company and certain of the directors for a refund of the NOv. `1 .
moneys he had paid, on the ground of misstatements in the prospectus .

JOHN-

	

The directors so sued paid the amount of the judgment and brought

	

v
action against their co-directors for contribution . In their pleadings JOHNSO N
they confined themselves to a claim for contribution on account of th e
judgment the subscriber for shares had obtained against them, and
which they had paid . The plaintiffs obtained judgment on the trial .

Held, on appeal, reversing the judgment of the trial judge, that under
subsection (1) of section 93 of the Companies Act, the plaintiffs, in
order to succeed, must make out the case that the subscriber fo r

JOHNSON ET AL. v . JOHNSON ET AL .

Company law—Misstatements in prospectus—Innocently made—Action by

TEMPL E
V

NORTH
VANCOUVE R

HUNTER .
C.J .B.C.
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HUNTER,

	

shares would have had to make out if he had sued the directors wh o
C .J.B .C .

	

were defendants in this action, and that, upon the evidence, the

1913

	

Held, further, that the plaintiffs, instead of confining themselves in thei r
March 28 .

		

pleadings to a claim for contribution on account of the judgment which
the subscriber for shares had obtained against them, should have

COURT OF

	

alleged the defendants' responsibility for the issue of the prospectus ,

	

APPEAr,

	

that the subscriber took shares on the faith of it, and he suffered los s

	

Nov. 4 .

	

by reason of the untrue statements therein .
---	 Per MACDONALD, C .J .A. : The statute enables the shareholder to recover

	

JOHNSON

	

damages for misrepresentation in a prospectus where there was n o
v.

	

deceit, and places those directors who have been made liable at the suit
Jomvsoh ' of a shareholder in a position to recover contribution from other

directors or promoters who were not sued with them, without bein g
met by the defence that contribution cannot be claimed by one tor t

feasor from another, assuming the Act makes innocent misrepresenta-
tion a tort .

A PPEAL by defendants from the judgment of HUNTER,

C.J.B.C. at Vancouver on the 28th of March, 1913, in an
action claiming contribution towards the payment of $5,148 .45 ,
which the plaintiffs, by reason of being directors, or being name d
or having agreed to become directors of the Salmon Arm Frui t
Lands Company, Limited, or by reason of having authorize d
the issue of a prospectus of the said Company, became liabl e
therefor to one James Clark, and for costs and expenses of a n
action brought by Clark against the plaintiffs and the Company
for damages sustained by the said Clark by the issue of the sai d
prospectus. A prospectus was issued in connection with the
Company, by one of the directors, and on the strength of thi s
prospectus, Clark purchased certain shares . It was afterward s
discovered by him that there were statements in the prospectu s
which were misleading, and he brought an action for th e
recovery of the money paid for the shares, and obtained judg-
ment. The action in this appeal was for contribution from cer-
tain of the directors, who disclaimed liability . The trial judge
gave judgment in $3,541 .45 with interest, but that each party
pay their own costs .

Griffin, for plaintiffs .
W. A . Macdonald, K.C., for defendants Banks and Nicholson .
McCarter, for defendant Turner .

plaintiffs had not made out such a case .

Statement
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IIUNTER, C.J.B.C . : The matter has been argued out at suc h
great length that I do not think I will gain any further light
on the questions involved by reserving judgment . I may say
first of all, that this ease is one that strongly impresses the Court
as belonging to that class of eases where the parties have got a t
arms' length, and instead of observing some kind of reasonabl e
attitude to each other, have only succeeded. in the end in swelling
an originally comparatively small obligation to one which is, a t
least, more than double the amount . However lamentable tha t
state of affairs may be, it is only for the Court to decide as well
as it can, after hearing the evidence and the argument .

In the original . action a judgment was recovered by Clark o n
account of misstatements contained in what was then adjudge d
to be, and what the further argument and evidence have shown ,
was a false and misleading prospectus . IIe recovered. judgmen t
for the amount of the shares to which he had . subscribed, and
the one hundred shares upon the 4th of November, and a sub-
scription of 400 shares on the 21st of November .

During the progress of that suit, which happened . to be tried
l,y myself, I came to the conclusion that while it was impossibl e
to acquit certain of the then . defendants of very considerable ,
and in fact, culpable negligence in connection with the issu e
and distribution of that prospectus, still I was unable to com e
to the conclusion that they had the male amens which. i s
pointed out in Derry v . Peek 0889), 14 App. Cas. 337—the
necessary foundation for an action of deceit . Although I hav e
conceded to Mr . Macdonald in this action that my decision on
that question in that action was not necessarily conclusive on
hini in this action, still, after hearing all he had to say on tha t
point, I see no reason to change my opinion .. The onus is dis-
tinctly on him to slim, in answer to this suit, that some one o r
other of these plaintiffs (if not them. all) had the male amen s
in question, and I see no reason to depart from my original view
with respect to that aspect of the litigation .

Them the present defendants being acquitted (at all events ,
it has not been shewu to the s atisfaction of the Court that the y
have been guilty of fraudnient misrepresentation) in respect t o
the prospectus which led to the original action, the statute steps

HUNTER ,
C .J .B.C .

191 3

tell 28 .

COURT OF
APPEAL

Nov. 4.

JOHNSON
V .

.TORNSON

HUNTER ,
C .J.B .C .
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in, and as far as I see, grants the now plaintiffs (who were th e
defendants in the original suit)° a cause of action for contribu-
tion .

As I have already stated during the argument, f think tha t
COURT of that statute is altogether too inelastic to meet cases of this char -

APPEAL
aster . This very case shews that in order to do proper justice ,

Nov. 4 . full and adequate justice among the different directors in

JOHNSON actions of this character, that there ought to be a free an d
v.

	

unfederated discretion vested in the Court, after having heardJoxxsox
all the evidence, to award contribution according to the degree
of responsibility, or care or negligence, as the case may be ,
exhibited by the different directors . If one were to apportion
the responsibility which these seven directors assumed, it woul d
range from Leonard, in the first instance, to Turner in the last .
I think it would be idle for anyone to suggest, who has hear d
this evidence, to say it is reasonable or fair to say that Turner ,
who was induced to go in, as an act of friendliness, in an under -
taking, and had but a nominal interest in the company, shoul d
pay in the same proportion as a man who was as vigorous as
Leonard, who was interested in promoting the company for hi s
personal gain, he being the largest grantor of land to the com-
pany. The order of responsibility, I say, would range fro m
Leonard, Johnson and Currie, who were the active promoters of

HUNTER, this concern, down to Banks, who held a somewhat middle posi -
c.J .B.o . tion, he having been offered a block of shares ; and then Nichol-

son, who was promised a job in connection with the superin -
tendence of the actual operations, down to Turner, whose onl y
crime is his own negligence in allowing himself unwittingly to
be dragged into the responsibilities of a director . I regret ,
however, as much as I have considered this statute, that I fin d
it impossible to make any distinction between one director an d
another, assuming that the liability has been established . The
statute says, in express terms, that when that is found, th e
Court is not to treat the matter from the point of view of tort

at all, but is to treat the matter as if it were a contribution ,
arising as in the case of contract . That being the case, it only
remains to say, whether or not, in the opinion of the Court ,
all of these directors are liable, on the ground that the y

HUNTER ,
C.J .B .C .

191 3

March 28 .
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could have been made liable in the original action . I see HuNTE&,
C.J .B.C.

no reason to doubt that they are in the same position so fa r
as the original plaintiff is concerned as the three men who were 191 3

sued in the original action. There appears to be no doubt at all . March 28 .

In fact, it is not seriously urged in the case of Banks and Nichol- COURT OF

son, that they stand in any different position to the three men APPEAL

originally sued . They were all named as directors, and they Nov . 4 .

all agreed to become directors, and they were all mentioned as
JOHNSO Ndirectors in the prospectus which did the damage in respect

	

v .

to which the original judgment was recovered .

	

JOHNSO N

It has been attempted to suggest that Mr. Turner did not know
that he was in the position of a director, but I think the evidenc e
referred to by Mr . Griffin—the evidence of Banks, Nicholson
and Currie—goes to show that Mr . Turner, perhaps without
giving the matter the attention that he should have, did under -
take to assume the position of director, and did, in fact, agree to
become a director ; and, therefore, he stands in the same posi-
tion as the others with regard to the liability.

There were certain objections raised by Mr. Macdonald, to
no one of which do I think I can give effect . He raised the
objection that there was no evidence of loss ; that there was no t
shewn that there were no assets of the company . I think the
short answer to that is that it is not a question of whether th e
company had, or had not assets . The statutory action is a HuNTEB ,

personal action given against the directors, in their personal

	

C .J .B.C.

capacity as directors, and had nothing to do with the question a s
to whether there have been assets (either present or past) i n
the possession of the company . He also maintained that th e
prospectus had never issued within the meaning of the ter m
"issue" as contained in the statute ; but I think that that con-
tention is sufficiently answered by the fact that this prospectus
was exhibited by Gore, who was the managing director of th e
concern, to whose hands the handling of this prospectus, and th e
issuing of it, had been committed . There is no suggestion that
Gore exhibited that prospectus to the original plaintiff Clark.

Then it was suggested by Mr . Macdonald that there were
misrepresentations made by Leonard, and that these misrepre-
sentations really created the situation in respect to which he is
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HUNTER, now complaining. The answer to that, I think, is that the
O .J .B.C .

statute does give this cause of action, and I have already
1913 dealt with the question as to whether or not the statute shoul d

March 28. not be amended in order to allow the Court an unfettered dis-
COURT OF cretion .

APPEAL

	

Then it was suggested, as there were misrepresentations made
Nov . 4. by the directors against whom judgment had been given to the

directors whom it is now sought to make responsible, that tha t
JOHNSO N

v,

	

ought to be taken into account in considering the question o f
JOHNSON liability in this action. As to that, in my opinion, those issues,

if they were properly brought in, were dragged in too late to
be properly investigated in this action. In any event, I do no t
think it would be in the interests of justice to allow side issue s
of that kind to be threshed out in an action of this character.
If there were these misrepresentations, if Mr. Macdonald wishes
to insist upon them—if there were fraudulent misrepresenta-
tions made by Leonard, say, to Turner, or the other men wh o
are being made responsible, there is nothing to prevent thei r
instituting a separate action in reference to these misrepre-
sentations. I do not think, in any event, that those issues
could have been properly or adequately tried in this suit .

Now, the question then being clear in my opinion, the defend -
ants could have been made liable in the original action, the ques-

HUNTER, tion then remains as to the extent of the amount . It has been
C .J .B.C . strongly urged by Mr . Macdonald that in any event some one

or more of these defendants should only be made liable i n
respect to the first subscription, which was made on the 4th o f
November, and as to which the sum of $250 was paid on the 4t h
of November, and another $250 paid on the 22nd of December .
In my endeavour, if possible, to free these defendants from som e
or all of this liability, I was very strongly inclined to favou r
this view, but I do not think, after all, that I can really giv e
effect to it . It will be absolutely impossible, I think, for an y
Court or judge to measure the amount of influence which th e
originally false prospectus had in inducing this man to sub -
scribe for these shares . He himself was absolutely unable to
segregate in his own mind the influence which the prospectus
itself had, and which these interviews had, with some one or
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more of these present plaintiffs . That being the case, the onus HUNTER,
c.J .B.c.

being upon Mr . Macdonald to shew affirmatively that the influ-
ence of the first prospectus was not still alive and a continuing 191 3

poison in respect to the second subscriptions, I think I cannot march 28 .

give effect to that contention, and I find it impossible, as Clark's COURT O F

own evidence, in my mind, renders it impossible for the Court APPEAL

to come to a safe and sound conclusion on that ; and I say, the Nov . 4 .

onus being on Mr . Macdonald to shew that only the first sub -
JOHNSO N

scriptions were induced by that prospectus, I think it is impos-

	

v .

Bible to give effect to that contention .

	

JOHNSO N

Then that leaves the question of how much the amoun t
recovered in the original action is recoverable in this action .
As to that, I think the amount proportioned should be the su m
of $3,541.45, which includes the principal and the interest to
the date of judgment, and the interest from the date of the judg-
ment and payment, and the taxed costs, and that the other por-
tion of the amount claimed must be disallowed . That is to say,
the three defendants will be held to contribute equally in respec t
to the sum of $3,541.45 .

With respect to the costs, I do not think that I will be doing
justice if I allowed the defendants to be mulcted in the costs o f
this action, because in the first place, the claim, in my opinion ,
has no intrinsic merit, and I am only giving effect to the statu -
tory cause of action, and which is very much against my views HUNTER ,

as to what is the natural justice against these parties . In the

	

c.a .B .c.

first place, I think the present situation is created by the
plaintiffs, who persuaded these defendants to come in as direc-
tors of this company. These plaintiffs were, as I have said, the
active promoters of this concern, promoting it largely for their
own personal advantage, whereas the present defendants wer e
merely passive agents, and had no real active interest or concer n
in spreading or issuing that prospectus . Certainly they had no t
the same personal interest in the undertaking as had the thre e
plaintiffs .

The next reason for disallowing costs, which I think is a goo d
reason, is that there was no chance offered to these three defend-
ants to come in when the original claim was made, or settle, o r
compromise the claim with Clark in the best way they could .
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Not only that, but there was not, as there should have been, a
third party notice served in that original action, which woul d
have saved all the costs of the present litigation, and in that
action the question of their liability could have been settle d
once and for all . And I certainly think that whilst the judg-
ment ought to go assessing the three defendants in an equal con-
tribution to the amount of $3,541 .45, that the plaintiffs and th e
defendants ought to pay their own costs .

The appeal was argued at Victoria on the 19th of June, 1913 ,
before MACDONALD, C.J.A., IRVING and GALLIHER, JJ.A.

Bodwell, K.C., for appellant : The action is brought under
section 93 of the Companies Act, relating to prospectuses .
Judgment was first obtained by a subscriber against Leonard,
Currie and Johnson. Leonard, on the evidence, was guilty of
fraudulent misstatements ; he is, therefore, precluded from
recovering against a co-director, under subsection (4) of section
93 of the Act : Gerson v . Simpson (1903), 2 K.B. 197 ; Shep-

heard v. Bray (1906), 2 Ch . 235 at pp . 244-247. It is sub-
mitted the learned Chief Justice, in giving judgment at the trial ,
was guided by the evidence given in the first action, as there i s
not the evidence in this action to support his findings . These
directors could only be liable if the prospectus was issued with
their authority ; if an agent uses evidence (such as a prospectus )
to induce purchasers to buy, without the sanction of the directors ,
they are not liable under the statute . Gore, who was a director ,
took the prospectus to Clark (the plaintiff in the first action) ,
after it was understood between the directors (including the
defendants) that the prospectus was to be destroyed, owing t o
misstatements therein.

Griffin, for respondents : In order to relieve the defendant s
under subsection (4) of section 93 of the Act, they must she w
that Leonard, Currie and Johnson were guilty of fraud or frau-
dulent representation. There is no evidence to support this .
All that there is with relation to fraud deals with Leonard only :
Bower on Actionable Misrepresentation (1911), paragraphs 36 0
and 365 ; Twycross v. Grant (1877), 2 C .P.D. 469 at p . 540 ;

HUNTER ,
C.J.B.C .

191 3

March 28 .

COURT OF
APPEAL

Nov . 4 .

JOHNSO N

V .
JOHNSO N

Argument
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Baley v. Keswick (1901), W.N. 167. As to the issuing of the
prospectus by the board of directors, if Gore issued the prospec-
tus, he made all his co-directors liable : Gerson v . Simpson

(1903), 2 K.B. 197 .
Bodwell, in reply : Even if the company met and passed reso-

lutions approving the prospectus, the defendants are entitled t o
the protection of subsection 1 (e .) of section 93 of the Act .

Cur. adv. volt .

On the 4th of November, 1913, the judgment of the Court was
delivered by

MACDONALD, C .J .A . : This action is founded on section 92 o f
the Companies Act, 1910 .

The plaintiffs and one George Gore were the promoters of the
Salmon Arm Fruit and Land Company, Limited, which wa s
incorporated on the 14th of September, 1910. The prospectus
(there were two, but only the first is in issue here) which gav e
rise to this action was drawn up about a month earlier . In
November, 1910, one J . L. Clark subscribed for shares in the
company, first for 100 shares, on the 4th, and again, on the 21st ,
for 400 shares of the par value of $10 per share . He paid hal f
the subscription price ($2,500) in cash, and gave his promis-
sory notes for the balance . About the beginning of 1911 h e
claimed to have discovered falsehoods in the prospectus, an d
repudiated his subscription, and later sued the company, an d
the plaintiffs herein as directors, but not the defendants, t o
recover the moneys he had paid . In that action he succeeded .
The plaintiffs herein then paid the judgment, and subsequentl y
brought this action for contribution. The defendant E . K.
Johnson did not defend, so that only Nicholson, Banks an d
Turner are now resisting .

The plaintiffs can only succeed by making out the case that
Clark would have had to make out against these defendant s
under subsection (1) of said section 93 . That section was
originally enacted in England immediately after the decision
of the House of Lords in Derry v . Peek (1889), 14 App. Cas .
337, in which it was held that a shareholder could not succeed

HUNTER,

C.J .B.C .

191 3

March `L8.

COURT O F
APPEAL

Nov. 4 .

JOHNSO N
v.

JOHNSO N

Judgment
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in an action for damages against directors for innocent misrepre-
sentations contained in a prospectus . The representations here,
if they amount to such, were held by the learned trial judge t o
have been made innocently, and I accept that view of them .

The effect and intention of the statute appears to me to be
two-fold ; it enables the shareholder to recover damages for
misrepresentations in a prospectus, where there was no deceit,
and it places those directors who have been made liable at th e
suit of a shareholder, in a position to recover contribution fro m
other directors or promoters who were not sued in the firs t
instance, without being met by the defence that contributio n
cannot be claimed by one tort feasor from another, assuming
that the said section makes the innocent misrepresentation a
tort, which is a moot question : Frankenburg v . Great Horseless

Carriage Company (1900), 1 Q.B. 504 .

The appellants' counsel contended that no loss or damag e
had been proven in this case . I think it sufficiently appears
from the evidence that the loss and damage suffered by Clark,
assuming that he was entitled to succeed at all, was the amount
of money he had paid for his shares, namely, $2,500 . He is
within the Frankenburg case above mentioned, and not McCon-

nel v. Wright (1903), 1 Ch . 546, and Shepheard v . Broome

(1904), A.C. 342, where the shareholders still held thei r
shares and were suing for their losses without seeking cancella-
tion .

I now come to the consideration of the question of whethe r
or not these plaintiffs have made out the case that Clark woul d
have been bound to make out against these defendants .

It appears that the said three defendants were persuaded b y
the plaintiffs and the said Gore, as promoters, to consent to ac t
as directors. They were reluctant to do so, as they were no t
willing to invest in the company . They were told that they
need not purchase shares beyond the nominal number require d
to qualify them for the board ; they were also told that th e
plaintiffs proposed to put their lands into the undertaking, whic h
was one organized to acquire and utilize lands suitable for frui t
culture . Their consent appears to have been given out of goo d
nature and a desire to aid an enterprise which plaintiffs repre -

HUNTER ,
C .J .B .C .

191 3

March 28 .

COURT O F
APPEAL

Nov . 4 .

JOHNSON
V.

JOHNSO N

Judgment



XVIII.] BRITISH COLUMBIA REPORTS.

	

573

sented to them would be of advantage to the district in whic h
they lived. The defendants had nothing to do with the pre-
paration of the prospectus. Nicholson and Banks read it an d
noticed certain inaccuracies, but were assured by one or other o f
the plaintiffs, who came to them for their signatures, that i t
would not be used, but would be replaced by a corrected one .
Nevertheless, it was used by Gore. Turner says that Johnson
told him it was a paper relating to his becoming a director,
that he did not read it, and had no knowledge of its contents, o r
that it was a prospectus . Their carelessness cannot excuse them
to strangers, but the plaintiffs are not strangers . It is, there-
fore, not surprising that the learned trial judge deplored that the
law, as he understood it, compelled him to decree contributio n
by these defendants for the relief of the plaintiffs, who by thei r
inducements, innocent though they may have been, brought th e
defendants into their present predicament. Moreover, it
appears that as soon as Clark recovered judgment, the thre e
plaintiffs, who had actually deeded their lands to the company ,
procured, in some manner which is not made quite plain, th e
return of their deeds from the company's solicitors, or from th e
land registry office, where some of them at least had been
deposited for registration, and which, on recovery, they at onc e
destroyed, thus depriving the company of the only assets it had .
The plaintiffs try to excuse this by saying they did not receive
payment for their lands from the company, an excuse whic h
will not bear examination . The consideration for these deed s
agreed upon with Currie was shares in the company ; with
Leonard, shares in part and what were called "unit deeds" i n
part ; and with Johnson, $700 in cash and the balance in "uni t
deeds." The cash was actually paid to Johnson out of the
moneys received from Clark . At a meeting of the board hel d
on the 16th of December, 1910, at which, among others, two of
the plaintiffs were present, the following resolution was passe d
by the board :

"That the necessary shares and unit deeds be issued to Messrs . W. V .
Leonard, S. H. Currie, and John Johnson in connection with the transfe r
of their various properties to the Company . "

Another matter to be observed in connection with this case
is that while Leonard appears as a plaintiff and has been

HUNTER,

C .J .B .C.

191 3
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HUNTER, awarded contribution, at the trial he denied that he had bee n
C.J .S .C.
— joined as a plaintiff with his consent, but added :
1913

	

" Well, I am down here now, right in Court, so that it is immaterial i f

March 28 . his Lordship puts me in as a plaintiff—I go in willingly . "

Then, again, Johnson's land, which was deeded to the corn -
COURT or

APPEAL panY,

	

J was sub j ect to a mortgage of $700 . The moneys already
- mentioned, which he received from the company out of th e

Nov. 4. payment made by Clark, was given him to pay off this mort-
JOHNSON gage, which was done . When he recovered back his deed h e
JOHNSON retained the land free from the mortgage .

These matters have not been taken into account in the decree
made in the Court below, nor have they been made the subject o f
appeal or of argument in this Court, perhaps for undisclose d
reasons which deprive them of significance . I do not mention
them for the purpose of making them the grounds of my deci-
sion, but as adding to what has already been said as to the rela-
tive positions, in equity at all events, of the parties to this action .
In these circumstances, I think I should be most careful t o
see that the plaintiffs have fully made out their case .

Turning to the statement of claim in the Clark action, whic h
was put in at the trial, and which presumably contained his
real complaint, I find that the only misrepresentations in th e
prospectus of which he complained were with two exceptions ,
which I shall presently mention, not representations of fact a t

Judgment all, but of the objects and intentions of the company. The sai d
exceptions are : (1) "Trustees—Dominion Trust Company,
Limited, Vancouver, B .C." This statement, if it can be called
such, was true . (2) That fifty shares of the company had
been allotted and paid for . The only foundation for that
statement appears to be that shares to that number had bee n
taken by the directors to qualify them for the board . These
were not paid for in cash, but that might be a matter of adjust-
ment with at least the three plaintiffs in connection with th e
lands which they were conveying to the company . When asked ,
as witness for the plaintiffs in this case, what representation s
he complained of, Clark made no reference to either of the abov e
alleged misrepresentations. I therefore eliminate these as
having neither been pleaded in this action nor made issues in
the course of trial.
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Whether the judgment in Clark's action was right or wrong, HUNTER ,
C .J .B.C .

it cannot, it is conceded, affect the rights of the defendants in y
this .

	

The liability of directors or others in their position is 191 3

strictly limited .

	

It is : March 28 .

"To pay compensation to all persons who subscribe for any shares or COURT OF
debentures on the faith of the prospectus for any loss or damage they may APPEAL

have sustained by reason of any untrue statement therein ."
_Nov .

Now, Now, instead of alleging, as I think they ought to have don e
in their statement of claim, the defendants' responsibility for JOHNSO N

the issue of the prospectus, that Clark subscribed for the shares JoH
.
so N

on the faith of it, and that he suffered loss by reason of one or
more untrue statements therein, the plaintiffs confined them -
selves to a claim for contribution on account of the judgmen t
which Clark had obtained against them, and which they ha d
paid. The initial issues were not raised at all, and in this wa y
the action went to trial.

I think I should be quite justified were I to allow this appeal
and dismiss the action on the ground that the statement of clai m
discloses no cause of action . I shall not, however, do so in thi s
case, but I wish to make this observation, that the doctrine o f
Scott v. Fernie (1904), 11 B.C . 91, was not intended to dis-
pense with pleadings, but only to meet exceptional cases whe n
it was manifest that the issue not pleaded was by the tacit con -
sent of both parties clearly and unequivocally fought out at the
trial . I think greater care should be taken to confine the evi- Judgment

dence at trials to the issues raised in the pleadings, and if i t
should be found proper, as it often may, to broaden those issues ,
it should be done by formal amendment .

The following, from Clark 's evidence, read with the rest of
his testimony, and bearing in mind his case as disclosed in hi s
own statement of claim, and applying the principles adopted i n
Nash v. Calticorpe (1905), 2 Ch. 237 ; and 17acleay v. Tai t

(1906), A.C. 24, leads me to the conclusion that the plaintiffs
have failed to make out a case under the statute . Giving evi-
dence, not in his own, as the first question might suggest, but i n
this action, he, referring more particularly to the 400 shar e
subscription, said :

"Now, what were the misrepresentations on which you founded thi s
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It, therefore, in my view of the evidence, comes to this :
Clark's only substantial complaint, and the only issue in thi s
action developed by the evidence, though not pleaded in eithe r
action, was that the following statement :

"We might here say that property A ., of 200 acres, had already been

taken up, and also part of property B. "

was untrue, and that the statement about the proposed loan wa s

untrue. Nothing need be said about the latter statement, as i t
was not contained in the prospectus .

Some reference has been made to a statement in the prospec -

COURT OF
APPEAL

Nov. 4.

JOHNSO N
V.

JOHNSO N

Judgmen t

March 28 .

HUNTER, (your) action? Well, the principal misrepresentation was that the lan d
C.J .B.C . did not (sic) belong to the company.

"And where was that contained in? In the prospectus, I think, and in1913

	

this little folder here . "

And on cross-examination :
"Mr. Clark, you stated you were induced to subscribe for this stock b y

the statements made to you by Gore and others? Yes .
"Who were the others referred to in that answer? Well, the only one s

that I can remember distinctly were Leonard and Gore .
"Did Leonard tell you whether he had or had not already transferred

his land to the company? Well, he gave me the impression that they had
all deeded the land to the company, and the deeds were held by thes e
solicitors . "

Before referring to the following evidence I may state tha t
Clark was elected a member of the board of directors, an d
elected vice-president of this company on the 18th of November ,
three days before he subscribed for the 400 shares .

About that time—the exact date is not made certain—h e
signed what is called the second prospectus, which is no t
attacked, and with reference to it he was asked :

"Well, on the faith of what did you sign the second prospectus? Well ,
I signed it on the faith of assets that I was led to believe the company
had in the way of lands and deeds, and another thing, on account of th e
directors telling me that the Dominion Trust Company had offered to loan
them $50,000 on the property . "

That he had read that prospectus, which differed from th e
first, appears from this :

"Now I think you stated before, at the previous trial you made the
following statement : `I might state When I signed that I drew the directors'
attention to the fact that the prospectus was not the same as the one hande d
to me, and they said that they had made some changes in the memorandu m
of association, and had also left out some cuts in that prospectus that wer e
in the first one .' "
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tus that there were 20,000 acres of land in the district suitabl e
for orchard purposes which the company controlled . It appears
that the company did not control that acreage of land, but

	

191 3

Clark did not complain of that statement, either in his state- march 28 .

ment of claim in his own action, or in his evidence in this case.
Now, coming back to the only complaint left—that respecting

properties A . and B., that is to say, that they had already been Nov. 4 .

taken up, it seems to me that that statement was true in the
JOHNSO N

proper sense of the words, and in the sense in which they wer e
understood by Clark.

"If as matter of expression, the language of a prospectus is to be abso-
lutely true, the most prolix language that conveyancers ever knew woul d
not suffice so to qualify any but the most simple statement as to make i t
absolutely true" : Buckley on Companies, 9th Ed., p. 136.

The company, on the 4th of November, the day on whic h
Clark first subscribed for shares, had acquired options to pur-
chase from Leonard, Currie and Johnson, and others, more than
600 acres of land . These were the lands the plaintiffs antici-
pated acquiring for the company when the first prospectus wa s
drawn up. The acquisition of these options was followed b y
conveyances by the three plaintiffs of lands to the extent of 20 0
acres, thus making up "property A ." ; and these conveyance s
were in the hands of the solicitors of the company as early as th e
21st of November, 1910, not, as . was suggested by one of th e
plaintiffs, to be held in escrow, but for registration .

	

Judgment

As to "property B ." : If I understand aright the scheme of
the prospectus, this was to be the second property of 200 acres .
The options already mentioned covered more than would b e
required for this parcel . At the time he subscribed for th e
400 shares, Clark was quite aware of the state of the company' s
titles, or at all events, had notice that the company had no t
acquired registered titles to their lands.

This evidence also relieves me of a doubt as to whether or no t
the first subscription is to be treated in the same way as the
second. The evidence as to dates of meetings of Clark an d
Leonard and other directors is so vague that I am unable to
Iearn just when they first did meet . But it does not now seem
to be material, in view of the fact that Clark was made awar e

37

HUNTER,
C.J .B .C.

COURT OF
APPEAL

v.
Joi x sox
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HUNTER, of the condition of these titles before the 21st of November .
C .J .B.o.

That was the time for repudiation of the first subscription if h e
1913 felt he had been misled, and the fact that he did not do this, but ,

march 28 . on the contrary, took a further and larger block of shares, is th e

COURT of best evidence that he did not feel that he had been misled, at all
APPEAL events to his prejudice .
Nov. 4.

	

I think the plaintiffs have failed to make out their claim, an d
that the appeal should be allowed, and the action dismissed, wit h

JOHNSO N
v.

	

costs here and below .
JOHNSON

Appeal allowed .

Solicitor for appellants : G. S . McCarter.

Solicitors for respondents : Partin Griffin & Co .

CLEMENT, J .

	

DESPOINTES v. ALMOND ET AL.

1913

	

'Negligence—Pit unguarded under elevator—Licensee—Knowledge of dange r
May 20 .

	

—Contributory negligence .

COURT OF The plaintiff, an employee of a milk vendor, in the course of his duties,
APPEAL

carried milk up and down an unguarded freight elevator in th e

Nov. I1 .

	

defendant Company's quarters, used for the storing and pasteurizing
of milk . The floor of the elevator, when down, was used in con -

DESPOiNTES

	

junction with the other floor space where it stood, in going from one
V .

	

side to the other, there being a pit below the elevator floor about 1 5
9LazoNn feet deep, of which the plaintiff claimed to have no knowledge. The

plaintiff had been at the building, in the usual course of his business,
about ten times previous to the evening of the accident . When he
entered the building about eight o'clock, there were no lights . In
crossing the floor space where the elevator shaft was (the elevato r
being at an upper storey), he fell in the pit and was injured .

Held, affirming the judgment of the trial judge taking the case from th e
jury and dismissing the action, that the plaintiff had knowledge of th e
locus in quo, and he was guilty of contributory negligence in attempt-
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ing to cross the elevator floor without knowing whether the elevator CLEMENT, J .

was down or not .

Indlcrmaur N . Dames (1867) . 36 L .J ., C.P . 181, followed .

	

191 3

May 20 .

A PPEAL by plaintiff from the decision of CLEMENT, J . at the COURT O F

trial, on the 20th of May, 1913, withdrawing the case from the APPEA L

jury at the close of the plaintiff ' s case, and dismissing the action . Nov . n .
The defendant Company, the City Dairy and Produce Company,

swhose manager was the defendant Almond, carried on the busi- llESrvrNTH.

ness of buying, selling and pasteurizing milk, on their premises 9LMOSll

on Pender street, Vancouver. The plaintiff, a boy 19 years
old, was employed by one Wright, a milk vendor . In the
course of his duties he went each evening to the premise s
of the defendant Company, when he would get his employer' s
milk that was stored in a cold-storage room on the groun d
floor, and after taking it to the top floor by means of
an unguarded freight elevator, where it was pasteurized, he
would bring it down the elevator again, place it in a waggon, an d
bring it to his employer's premises. The elevator was in about
the centre of the building, and when down, its floor was used for Statement

passage from one part of the room in which it was situated t o
the other part . Underneath was a pit about 15 feet deep . The
plaintiff had been on the premises about ten times before th e
accident, two or three times (luring the day, and six or seven
times in the evening. Ile had always found the elevator dow n
and did not know there was a pit below . On arriving at the
building about. eight o 'clock on the night of the accident he foun d
no lights . After going to the cold-storage room he proceeded
to cross to the south side of the building (thereby having t o
cross the floor of the elevator) to look into a lane adjoining the
building on that side, and the elevator being at an upper floor ,
he fell into the pit, breaking his collar bone and fracturing his
skull, which resulted in deafness .

F. H. McLeod, for plaintiff .
8. S. Taylor, K.C., for defendant.

CLE 1Exv, J. : I am going on the boy's own evidence. I
think I need not explain myself further, beyond saving this : I CLEMENT, J .
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CLEMEN T . J . think, on the uncontradicted testimony of the boy himself, he is
1913

	

the author of his own wrong ; he has been using this elevato r
May 20 . several times in connection with his work ; his evidence is, that

he deliberately turned through what he said was a dark passage ,

NOV . 11 .
	 that he was not the author of his own wrong . I think the action
DESPOINTES must be dismissed, with costs.

The appeal was argued at Vancouver on the 11th of Novem -
ber, 1913, before MACDONALD, C.J.A., IRVING, MARTIN ,

GALLIIIER and MCPIIILtn's, JJ.A.

F. M. McLeod, for appellant (plaintiff) : The plaintiff was
a licensee and was invited to go in the building to get his mil k
and have it pasteurized. There should be a proper system to
protect those who come on the premises : Bridges v. Directors,

&c., of North London Railway Co . (1874), L.R. 7 H.L. 213 .

The Court below was not justified in finding contributory negli-
gence in this case : see Shaiv v . St . Thomas Board of Education

(1911), 18 O.W.R. 165. It has been held that mere knowledg e
of danger is not sufficient : Scott v . Fernie (1904), 11 B.C. 91 ;
Smith v. Baker & Sons (1891), A .C. 325 ; Osborne v . London

and North Western Railway Co. (1888), 21 R .B.D. 220 ;
Brooke v. Ramsden (1890), 63 L.T.N.S. 287 ; Braddeley v .

Earl Granville (1887), 19 Q.B.D. 423 ; Greenhalgh v .

Civmaman, Coal Company (1891), 8 T .L.R. 31 ; Sanders v .

Barker & Son (1890), 6 T .L.R. 324 ; Indermaur v . Dames

(1867), L .R. 2 C.P. 311 at p . 313 . It is also contended tha t
this case comes under the Factories Act.

S. S. Taylor, K.C., for respondents (defendants) : There i s
evidence that the plaintiff knew there was a pit below the ele-
vator, as he had to walk up past the hole when the elevator wa s

up. The question is : Could the jury reasonably absolve the

plaintiff of contributory negligence ?

McLeod, in reply : The jury has the right to determine
whether the plaintiff was the cause of his own injury or not .

C APPEAL deliberately turned through where the elevator was . I think it
was an act of gross carelessness, impossible for any jury to say

v.
ALMoN D

Argument
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MACDONALD, C.J.A . : I think the appeal must be dismissed CLEMENT, J .

and the judgment below sustained . The only point upon which

	

191 3

there can be doubt is on that of contributory negligence. I May 20,

think there is abundant evidence upon which the jury coul d
find negligence on the

	

of the defendants in not uardin
COURT ofparti

	

g

	

g APPEA L
the elevator shaft in question, but unfortunately for the

Nov: 11 .plaintiff's right to recover in this case, he had knowledge of the
locus in quo ; he had been back and forth in the neighbourhood DESPOINTE S

v.of that elevator, and up and down in it for a period of two ALMON D

months, according to his own testimony . The most that he ca n
say is that he did not know the depth of the shaft under the
floor level of the elevator . He appears to me to have been a n
intelligent young man, judging by his evidence . I cannot credi t
him with intelligence any greater than that of a child, an d
therefore we must assume, and the jury, I think, was bound t o
assume that having knowledge of the elevator, and having
notice of its unguarded condition, he must be taken to have
known that if he walked into the place where the platform ough t
to be, when he was at that level, without making sure that the
platform was actually there, he ran the risk of being injured ,
as he was in the event . The situation is outlined by the Cour t
in Indermaur v. Dames (1867), 36 L.J., C.P. 181 at p . 183 :

"And with respect to such a visitor, at least, we consider it is settle d
law that he, using reasonable care on his part for his own safety, is

MACDONALD ,
entitled to expect that the occupier shall on his part use reasonable care

	

C .J .A .
to prevent damage from unusual danger, which he knows, or ought to know,
and that where there is evidence of neglect, the question whether suc h
reasonable care has been taken by notice, lighting, guarding or otherwise ,
and whether there was contributory negligence in the sufferer must b e
determined by a jury as matter of fact . "

Now, in this case, there was notice of the danger ; there was
knowledge of the elevator and knowledge of its unguarded con-
dition, and it seems to me, in the circumstances of the case, i f
the jury had made a finding that the plaintiff was not guilt y
of contributory negligence that that finding could not be sup -
ported, and if that be so, then our duty is quite clear in this case
—that is, to sustain the finding of the judge that the jury coul d
come to no other conclusion than that the plaintiff was guilty o f
contributory negligence .
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CLEMENT, J .

	

IRVING, J .A . : I agree, for the reasons given by the Chief
1913

	

Justice, and I only desire to call attention to the judgment o f
May 20 . Lord Justice Hamilton in Latham & Nephew, Limited v . R.

Johnson (1913), 1 K.B. 398 at p. 411, 82 L.J., K.B. 258 at p .
COUR

T APPEAL 264, delivered in the Court of Appeal, in which he says :
"The rule as to licensees, too, is that they must take the premises a s

Nov: 11 . they find them, apart from concealed sources of danger ; where dangers ar e
obvious they run the risk of them . In darkness where they cannot see

aESeoixTEs whether there is danger or not, if they will walk, they walk on at thei r
V. peril, "

IRVING, J .A .
away from the jury. I think if the case had been permitted t o
go to the jury, and the jury had found that the defendant wa s
not guilty of contributory negligence, we would have been bound
to have come to the conclusion that their verdict would be
against the evidence, because he says : "I thought it was down ,
and that is all there is to it . " He, having elected to walk ahead
in the darkness, did so at his own risk .

MARTIN, J.A. : Assuming negligence on the defendant's part,
I am of the opinion that the judge below was right in withdraw -

MARTIN, J .A .
ing the case from the jury, as no jury could reasonably acqui t
the plaintiff of contributory negligence on the evidence before
them .

.MONI)

and he cites many cases, including Indermaur v. Dames (1866) ,
L.R. 1 C.P. 274, (1867), L.R. 2 C.P. 311 .

The only question we have to decide in this case is whethe r
the evidence is so clear that the judge was justified in taking i t

GALLIHER,
J .A . GALLIHER, J .A . : I agree.

MCPHILLIPS, McPnILLSrs, J.A. : I agree, for the reasons given by the
J .A .

	

Chief Justice.
Jppeal dismissed.

Solicitor for appellant : F. Al. McLeod .

Solicitor for respondents : R. P. Stockton .
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CANADIAN COLLIERIES (D[TN SMUIR), LIMITED v .
DUN SMIT [R ET AL.

DUNSMUIR v. MACKENZIE ET AL .

Contract—Sale of shares in companies—Coal mining properties—Construc-
tion of documents—Evidence to explain—All articles and things use d
in connection therewith—Earnings—Meaning of—Ships and water
craft .

HUNTER,
C.J .B .C .

191 1

Sept . 13 .

COURT O F

APPEA L

191 3

D. gave E . an option to purchase all the shares in a coal company and 51 July 22 .
per cent . of the shares in another, the sale to include all D .'s propertie s
in British Columbia or in California in anywise relating to coal or CANADIAN

coal mines and fire-clay and all machinery, articles or things used, or (D u
Co

i
LIa
s,i

EB
eIa
IEs

) ,
which might be used in connection therewith . The agreement provided LIMITED

that the sale should be free from contracts for sale and delivery of

	

v.
coal except such as had been made in the ordinary course of business DUNSMUIR

before the date of the option and such current cargo contracts as
DUNEMUIR

might be subsisting at the time of the completion of the sale, D . to

	

v.
retain possession until the purchase price be paid, he then to assign MACKENZIE

the shares and transfer the properties free from liability . The proper -
ties, during the existence of the option were to be kept intact, subjec t
only to sale and shipment of coal in the ordinary course of business ,
D. to pay all expenses of operation and upkeep and to retain for hi s
own use all the earnings of the properties up to the date of giving u p
possession . The purchase price was paid in full on the 16th of June ,
1910 . The parties could not agree on the interpretation of the option .

Held, that the mine being sold as a going concern, all the coal mined and
undisposed of, and the coke manufactured and undisposed of, were t o
be considered as stock in trade, not earnings, but that D . was entitled
to all the earnings, both of cash and outstanding obligations, pertain-
ing to the business at the time of the completion of the sale .

Held, further, that the word "used" meant "ordinarily used, " and all ship s
ordinarily used for transporting the product of the mines wer e
"things" within this clause .

Held, further, that the agreement must be construed in accordance wit h
the language used read in the light of the circumstances in which i t
was made, and that oral evidence to explain what was intended wa s
inadmissible .

Under a five-year contract with a railway company, D . undertook to keep
a certain quantity of coal in a stock pile at a certain place for the
use of the company, who were to pay for the coal as they took it away
from the stock pile.

Held, that the obligations under the contract passed to the vendee, and th e
stock of coal so kept was part of the properties which the vendor wa s
to keep intact, and were not "earnings . "

Judgment of HUNTER, C.J .B .C . varied .
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HUNTER ,
C.J .B.C . APPEAL from the judgment of Hu TER, C.J.B.C. in two

1911

	

actions tried at the same time at Victoria on the 12th and 13t h

Sept. 13. of September, 1911 . The actions arose over the interpretation
of an agreement for sale entered into on the 3rd of January ,

rRrEAL 1910, between James Dunsmuir and one Richard Thoma s
Elliott in the words and figures following :

1913

	

"Agreement made this third day of January, in the year of our Lord one

July 22 . thousand nine hundred and ten, between James Dunsmuir, of Victoria ,
British Columbia, capitalist, who for himself, heirs, executors, administra -

CANADIAN tors and assigns is hereinafter called the vendor, of the one part ; and
COLLIERIES Richard Thomas Elliott, of Victoria, aforesaid, barrister-at-law, his heirs,

( DUN SMUIR) ,
LIMITED executors, administrators and assigns, hereinafter called the purchaser, o f

v .

	

the other part :
DUNSMUIR

	

"Witnesseth

DUNBMUIR

	

"1 . In consideration of the sum of one dollar ($1 .00) of lawful money

v

	

of Canada paid by the purchaser to the vendor, and other valuable con -

MACKENZIE siderations moving from the purchaser to the vendor, which the vendo r
acknowledges, he, the vendor, contracts and agrees to sell to the purchaser ,
his executors, administrators and assigns, all the shares in the share capita l
of the Wellington Colliery Company, Limited, and fifty-one per centum
(51%) in par value of the shares in the share capital of Robert Dunsmuir
Sons Company of California, together with all the benefits, rights, advan-
tages, claims and demands of him, the vendor, under and by virtue of ever y
existing contract between the vendor and the Canadian Pacific Railwa y
Company respecting or relating to or affecting lands, coal and fire-cla y
lying and being within the Esquimalt and Nanaimo Railway Belt, with th e
right to use the name of the vendor (upon effectual indemnity to him) fo r
the securing and carrying out of every such contract ; and free from any
contract for the sale and delivery of coal except such as have been heretofor e
made in the ordinary course of business and current cargo contracts a t
time of completion of the purchase hereunder, for the sum of eleven millio n
dollars ($11,000,000) to be paid to the vendor at the Bank of Montreal ,

Statement in the City of Victoria aforesaid, or at such other place in Canada as th e
vendor may direct, but always at the office of the chartered bank by deposi t
to the credit of the vendor, and either (a) In one payment on or before th e

fifteenth day of May, A .D . 1910, without interest, or (b) in five (5) pay-
ments as follows :—One fifth, being two million two hundred thousand
dollars ($2,200,000) on or before the fifteenth day of May, A .D . 1910, and
the balance in four (4) equal monthly instalments computed from th e

fifteenth day of May, A .D . 1910, with the privilege to pay off in full at

any time .
"2. The Wellington Colliery Company, Limited, is the owner of the

following properties, which pass under the sale of the shares at the abov e

price .
"(a) The coal and fire-clay under the tract of land known as the Esqui-

malt & Nanaimo Railway Belt, which was created by section 3 of the
statute of the Legislative Assembly of the Province of British Columbia,
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passed on the 19th day of December, 1883, and being 47 Victoria, chapter HUNTER .

14, intitled `An Aet relating to the Island Railway, the Graving Dock and

	

C.J .B .C .

railway lands of the Province,' excepting thereout tracts held under settlers'

	

191 1
rights acquired prior to the passing of the said Act, leaving an area of coa l
and fire-clay estimated at one million eight hundred and fifty thousand Sept . 13 -
(1,850,000) acres .

articles or things used, or which may ,be used in connection therewith, b y
proper conveyance in law, so as to vest in purchaser a good title thereto . MACKENZI E
free from all encumbrances upon the completion of this agreement . It i s
hereby for greater certainty declared that all such properties shall b e
deemed to be included in this agreement whether specifically mentioned, o r
not so mentioned, and that the companies (the shares of which are to be so
transferred) shall be free and clear of all debts and liabilities at the tim e
of such transfer, except only a mortgage of three hundred thousand dollar s
($300,000 .00) over certain properties of the Robert Dunsmuir Company ,
Limited, which is to pass with the assets of such companies to purchaser
upon completion hereof .

"3. The Robert Dunsmuir Sons Company of California owns the yard s
and bunkers in the City of San Francisco in the State of California .

"4. The vendor will afford to the purchaser or to the purchaser, hi s
executors, administrators or assigns, and to persons duly authorized by the Statemen t

purchaser in this behalf, full opportunity of examining the properties abov e
mentioned and the records and data in the possession of the Wellingto n
Colliery Company, Limited, in reference thereto .

"5. The vendor will not give up possession of the properties owned by
the said companies until paid in full .

"6. When paid in full the vendor will assign the shares and turn ove r
the properties of the said companies to the purchaser, his executors, admin-
istrators and [or] assigns .

"7. The vendor will pay all expenses of operation and upkeep up to th e
day of giving up possession, and shall be entitled to retain for his own use
all the earnings of the properties up to the day of giving up possession .

"8. The shares and properties will be assigned and turned over free
from all liabilities .

"9. The properties of the two companies will be kept intact by th e
vendor during the continuance of this option subject only to shipment of
coal in the ordinary course of business .

"10. If the vendor establishes his title to all the shares in the share

"Surface rights in fee in addition to coal and fire-clay rights in twenty
COAU~RPTEAL

thousand (20,000) acres, more or less ; (c) The Extension colliery, with
railway to Ladysmith and waterfront terminals, wharves, and bunkers at

	

191 3
Ladysmith ; (d) The Union colliery, with railway at Union bay, and water- July 22

.
front terminals, wharves and bunkers at Union bay ; (e) The Alexandra	
mine not now being worked ; (f) A mortgage of three hundred thousand CANADIAN
dollars ($300,000) upon the properties of the Robert Dunsmuir Sons Com- COLLIERIES
parry of California hereinafter mentioned .

	

(DUNSMUIR) ,
LIMITED

"It being the intention of the parties hereto that the vendor shall transfer

	

ro
to the purchaser all his properties in British Columbia or in California in DUNSMUI R

any wise relating to coal or coal mines and fire-clay and all machinery,
DUNSMUIR
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HUNTER, capital of Robert Dunsmuir Sons Company, or if the purchaser secures a
C .J .B .C.

	

release to the vendor in respect of any claims against him or against such
shares, the vendor will assign all the said shares to the purcfiaser withou t

1911 any increase in price.
Sept. 13 .

	

"II . Time is of the essence of this agreement, and if the purchase price
is not paid either in the one payment or in the instalments aforesaid this

COURT OF agreement and all the rights of the purchaser, his executors, administrator s
APPEAL

and assigns hereunder, shall absolutely cease and determine without an y

1913

	

right to recover any part of the payment heretofore made . "

July 22 . On the following 12th of January, R. T. Elliott assigned th e
said option to the defendant William Mackenzie, who assigne d

COLLIERIES to the plaintiffs the Canadian Collieries (Dunsmuir), Limited.
(DUNSML;IR), The purchase price set out in the option was paid in full on th e

LIMITED

v.

	

16th of June, 1910, when the shares of the two defendant Com-
DUNSMUIR panies were assigned by James Dunsmuir in pursuance of the
DUNSMUIR agreement. The plaintiffs in the first action claimed that James
MIACKENzIE Dunsmuir refused to transfer to them. the benefits arising from

existing contracts between himself and the Canadian Pacifi c
Railway ; that between the date of the agreement and of th e
final payment he distributed assets of the Wellington Colliery
Company to the shareholders of said Company, nearly all of
which were received and appropriated by himself ; that between
the said dates he appropriated certain quantities of coal of sai d
Company ; that he never conveyed to the plaintiffs certain ship s
and water craft that should have been transferred under th e
option, and that the properties of the two defendant Companies

statement were not kept intact during the continuance of the option, as
provided in section nine of the option . In the second action, in
which James Dunsmuir was plaintiff, he claimed that the words
"all the earnings of the properties " in paragraph seven in th e
agreement of the 3rd of January, 1911, included : (1) the
moneys owing to the Wellington Company, less the cost of opera -
tion, on the 16th of June, 1910 ; (2) the moneys in the hands of
agents or employees of the said Company on that date ; (3) the
gross proceeds of all coal mined and then ready for shipment
at the mines of said Company at Cumberland and Extension
on said date ; (4) the gross proceeds of coke manufactured and
ready for delivery at Union Bay on said date ; (5) the gross pro-
ceeds of coal delivered to the Canadian Pacific Railway Company
at the stock pile at Vancouver ; and (6) any other moneys receiv-

CANADIAN
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able by the Wellington Company from their business operations HUNTER ,
C .J.B.C .

up to said date. He prayed that an inquiry be had as to the
amount of coal on hand on the 16th of June, 1910, at Cumber-

	

191 1

land and Extension and in the stock pile in Vancouver, and for Sept . 13 .

a declaration that he was entitled to all moneys received by the coURT OF

defendants from the sale of the same .

	

APPEA L

The case narrowed down to two main questions : first, as to

	

191 3
what properties passed to the purchaser under the words in the July 22 .

second clause of the option :
"All his properties in British Columbia or in California in any wise cCANADIAN

relating to coal or coal mines and fire-clay and all machinery, articles or(DuNs m xeM
E B

U R) ,
things used or which may be used in connection therewith ."

	

LIMITED

Second, what the vendor was entitled to retain as earnings
DUN9BILT I &

under the seventh clause of the option, on giving up possessio n
when paid in full .

	

I7uNSv.

The purchasers claimed under the clause 'in the first question MACKENZI E

certain coal areas, a number of vessels, barges and scows alleged
to have been used in the business, and the surface rights to a
property known as the Wellington farm, all of which had no t
been transferred at the time of the completion of the sale .
Under the second question the chief contention arose over a
stock of coal deposited in Vancouver by the Wellington Collier y
Company under an agreement with the Canadian Pacific Rail -
way, whereby the Colliery Company was to keep a reserve of coal
in a stock pile in Vancouver for the use of the railway company ,
the reserve not at any time to be less than 20,000 tons or more statement

than 40,000 ; the railway company were to pay for the coal a s
they took it from the pile . The trial judge held that the vendor
was entitled to retain the surface rights of the Wellington farm ,
as it was vested in him personally and had no connection with
the coal business, and the stock pile of coal at Vancouver mus t
be considered as earnings and the vendor was entitled to th e
proceeds of the sale thereof. The matter of the coal areas an d
the ships and barges was referred to the registrar, and upon hi s
finding, a final order was made directing that the coal areas b e
transferred to the purchasers and that the purchasers wer e
entitled to the scows Tzar No . 1 and Czar No. 1, and the
barges Barola and Oregon, but that the ship Wellington be
retained by the vendor.
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HUNTER,
C.J .B.C.

191 1

Sept . 13 .

COURT O F
APPEAL

191 3

.J,il 22 .

CANADIA N
COLLIERIES

(DUNSMUIR) ,
LIMITE D

V .
DuxsMUIR

DUNSMUIR
V .

MACKENZIE

HUNTER ,
C .J .B .C.
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The Canadian Collieries, Limited (the purchasers), appealed
on the ground that the learned trial judge had erred in holding
that the properties of the defendant Companies had been kept
intact during the continuance of the option ; that the moneys
due from the Canadian Pacific Railway for coal taken from th e
stock pile in Vancouver was the property of James Dunsmuir ;
that the lands referred to as the "Wellington farm" should b e
retained by James Dunsmuir ; and that the ship Wellington
should be retained by James Dunsmuir, and on other grounds .
James Dunsmuir cross-appealed, contending that the learne d
trial judge had erred in holding that any surface rights shoul d
pass under the agreement other than what were specificall y
mentioned, that the barge Oregon should not have passed unde r
the agreement, and for other reasons.

Bodwell, K.C., for James Dunsmuir .
Davis, K .C., for Canadian Collieries and Mackenzie et al .

HUNTER, C.J.B.C. : I do not think that I will gain anythin g
by reserving judgment, in view of the fact that everything has
been said, as far as I can see, that can be of any assistance to th e
Court in coming to a conclusion . With respect to a transaction
of this magnitude, there are, of course, two ways in which the
parties may reduce into writing their intention with respect t o
the various matters dealt with 	 one by a short and compendiou s
agreement such as we have before us, and the other by a muc h
more elaborate agreement, which would have made all necessar y
provisions about all matters in detail . Of course, with respect t o
a transaction of this kind, it would have almost been impossible ,
I think, for the parties to have covered, by means of an elaborat e
detailed agreement, everything which it was the intention of th e
parties to deal with, and so, necessarily, from the character of
the transaction, I think that they did the best thing that they
could have done, namely, to reduce the agreement into a short
and compendious scope.

Now, that being the case, and there being no itemized list o f
the properties which were intended to be passed, but only a
general description of them, it is, in the nature of things, neces-
sary that parole evidence should be received in order to identify
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the subject-matter of the agreement, at all events, with respect HUNTER ,
C.J .B .C .

to the property which it is intended shall be transferred. I say
That is in the nature of the thing because if that were not so, and

	

191 1

if parties were driven in dealing with transactions of this magni- Sept . 13 .

tude, to carefully elaborate everything that they intended to pass, COURT OF

it would, of course, obviously be a serious impediment to the APPEA L

transaction of business . And, therefore, I think the law is quite

	

191 3
reasonable in permitting parties to express their intention in a July 22 .
short and compendious fashion ; and so it becomes necessary to

	

—
allow parole evidence to be given in case of dispute, to identify CANADIA N

COLLIERIE S

the subject-matter of their bargain.

	

(DuxsMUIR) ,
LIMITED

Dealing with the agreeinent in question, I think that two

	

v;

things stand out very clearly . The first is that there was an Duxsawi n

intention on the part of one party to sell and of the other to buy, DusMuI R
all the coal in situ and all the mining machinery and appliances MACKExzIE

that were used in connection with the coal areas or mines whic h
were to be sold by one and purchased by the other . The lan-
guage reads, "all his properties in British Columbia or in Cali-
fornia in any wise relating to coal or coal mines and fire-clay ,
and all machinery, articles or things used, or which may be used
in connection therewith . "

It is necessary, of course, for the Court to determine, either a t
once, or by means of a reference, there being a dispute, as t o
what properties did pass under that description . In the event HUNTER ,

of a dispute there must, I think, be a reference to find out what C'a 'R ' C

properties were of the character described in this sentence .
The second thing that stands out very clearly as well, I think ,

in the agreement, is that the vendor was to remain in the bene-
ficial enjoyment of the property until he was paid in full . These
paragraphs deal with that, viz . :

"5 The vendor will not give up possession of the properties owned by
the said companies until paid in full .

"6 When paid in full the vendor will assign the shares and turn over
the properties of the said companies to the purchaser, his executors, admin-
istrators and [or] assigns .

"7. The vendor will pay all expenses of operation and upkeep up to th e
day of giving up possession, and shall be entitled to retain for his own use
all the earnings of the property up to the day of giving up possession .

"8. The shares and properties will be assigned and turned over free fro m
all liabilities .

"9. The properties of the two companies will be kept intact by the
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HUNTER, vendor during the continuance of this option subject only to shipment of
O.J.B .O.

	

coal in the ordinary course of business . "

1911

	

Now these five clauses seem to me to make it very clear that if
Sept . 13 . there was anything clearly intended by both parties and agree d

to by both parties it was that until the purchasers paid the ful l
COURT OF

APPEAL amount which the agreement called upon them to pay, th e
vendor was to remain in the absolute beneficial enjoyment o f

1913

	

the property, subject only to the limitations that he was no t
July 22 . either to alienate or encumber the properties, but was to han d

CANADIAN them over on the full payment of the money, unencumbered, an d
COLLIERIES

tDUNSasunt>,

	

so far as alienation is concerned . With respect, then, to
LIMITED the properties which have passed, there being apparently a dis-v.

DUNSMUIB pute as to some of the coal areas that have not as yet been

DUNSMUIR transferred, I think that it is necessary to have a reference, i f
v .

	

the parties are linable to agree, to find out what propertie s
MACKENZIE

relating to coal mines and fire-clay have not yet been transferred.

With respect to the ships, I find no mention of ships in th e
agreement ; and unless there are vessels, such as barges or scows ,
which can fairly be characterized as machinery, articles o r
things which were used in connection with the coal mine or coa l
mines, I do not think that those were intended to pass by th e
agreement . It will, however, be necessary, I suppose, to have a
reference to find out which vessels or barges or scows, if any ,

xuNTEx,
were ordinarily used in connection with any of these mines .

c .J .s.C . Such vessels or scows or barges would, I take it, pass under thi s
agreement . But no vessel which was not ordinarily used i n
connection with the business of the mine would, I take it, hav e
passed under this clause.

With respect to the farm, all I can say about it on the evidence
is that that farm is vested in the vendor personally, that accord-
ing to him, sales were made of the proceeds of the farm to the
Wellington Colliery Company in the usual course of business ,
that the employees of that farm were not paid by the Colliery
Company, but by himself ; and so far as I can see, there i s
nothing proved to me that the farm could be said to be in an y
way appurtenant to the mine . I therefore think that the farm
belongs to the defendant .

With respect to the question of the earnings, I take it that the
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ordinary meaning of the word "earnings" is income derived HUNTER ,
c.J .a.c .from the carrying on of the business ; which income, of course ,

may be in the nature of cash or of either written or unwritten

	

191 1
money obligations. Now, the agreement expressly says that the Sept . 13 .

vendor is to retain for his own use all earnings of properties up
COURT O F

to the day of giving up possession . He is not, I think, as APPEAL

urged by Mr . Davis, entitled only to the earnings up to the 3rd

	

191 3

of January, 1910, the date of the agreement . The language in
Jul 22 .

the agreement is express ; it says that he is entitled to retain
all the earnings up to the day of giving up possession . It is COLL

CANA

IE

DIA N

RIE9
only another way of saying, as I have already said, that he is(DUxsMUIR) ,

LIMITE Dentitled to the full beneficial enjoyment of the property until the

	

v .

last cent is paid . According to his evidence, and the evidence DUaMUS R

of Mr. Lindsay, the $700,000 which he withdrew arose wholly, DUNSMUI R

at all events practically wholly, from the sales of the coal which
11ACSENZI E

had been mined. There was no evidence which I recollect which
would suggest that any portion of the money, at all events an y
portion of the money worth considering—because I think Mr.
Davis admitted that there might be an inconsiderable portio n
arising from some other source—for practical purposes there was
no evidence which I recollect tending in any way to rebut the
statement of the defendant that this money arose practicall y
wholly out of the sales of the coal . From that point of view, I
think they were clearly earnings. And to my mind it makes no HUNTER .

difference whether he went through the form of declaring a
dividend to possess himself of this money, or whether he did not .
I therefore think it is not necessary to have any reference wit h
respect to the question of the earnings, at all events, tha t
$700,000, unless Mr . Davis is of opinion, on reflection, that
there is a considerable portion of this money arising from som e
other source than the sales of coal .

Now, with respect to the coal and coke, I had some little doub t
as to the true view to take of the rights arising with respect to
these coal heaps . But the best conclusion I can come to is, wit h
respect to the one that has been sold to the Canadian Pacific
Railway, is that under the terms of the agreement which ha s
been produced here, this coal now belongs to the Canadia n
Pacific, and has so belonged since the time of its delivery ; that
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in other words, there is now only a debt due with respect to tha t
coal to the Wellington Colliery Company. And if that is so ,
then the moneys arising from that sale must clearly be earnings .
With respect, however, to the other coal which has not been sold ,
and the coke, I do not think that the ordinary meaning of th e
word "earnings " would be wide enough to sweep such coal an d
coke within the purview of the expression. As I say, I think
the term "earnings" means income derived from the carrying o n
of the business, which income may be in the shape of cash o r
written or unwritten money obligations. The coal and the coke ,
other than the coal that has been delivered to the Canadian
Pacific Railway, has never been sold or agreed to be sold ; and ,
therefore, I do not think that it has been converted into earnings .
I therefore think that those heaps of coal and coke, other than
delivered to the Canadian Pacific Railway, belong to the pur-
chasers.

I do not know that there is anything else .
Mr . Bodwell : The book debts which they have collected come

under the same head. They took over these book debts an d
collected them.

The Court : If those book debts are money obligations arisin g
out of the sales of coal, I should say they are earnings .

The appeal was argued at Vancouver on the 13th of May,
1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIIIER, JJ.A.

W. J. Taylor, K.C., for Canadian Collieries and Mackenzie

et al . : The action arises out of the sale of mining property.
There are two agreements, the interpretation of which ar e
before the Court, the first being an agreement, or option, betwee n
James Dunsmuir and one Elliott, which is the original agree-
ment and the interpretation of which is the main question i n
the action, and the second between the Wellington Collier y
Company and the Canadian Pacific Railway Company . As to
the second, we contend that, under section 5 thereof, the coa l
does not pass to the Canadian Pacific Railway until taken away
from the pile, so that the pile becomes the property of the pur-
chasers at the time the sale was completed .

HUNTER,
C .J .B .C.

191 1

Sept . 13 .

COURT OF
APPEA L

191 3

July 22 .

CANADIA N
COLLIERIE S

(DUN' SMUIR) ,
LIMITE D

V .
DUNSM UHI

DUNSMUIR
V.

MACKENZIE

HUNTER .

Argument
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Under the original agreement, we contend we are entitled to HUNTER ,
C .J.B .C.

all vessels used in any way in connection with coal mining . The —
property known as the Wellington farm is on the surface of the

	

191 1

old Wellington mine and is a blood relative of the coal seams . Sept . 13 .

It is true that these mines have not been worked for some time, COURT OF

but we take the good with the bad, and this property was origin- APPEAL

ally purchased by Mr. Dunsmuir for its coal.

	

191 3

Davis, K.C., (on the same side) : Dealing only with clauses 6 July 22 .

and 9 of the original agreement, they contend they were only sell -
ing the real estate and the plant. The earnings can only be CANADIA N

comm.,

figured at the end of the year . Stocktaking takes place at the(DuxsMUls) ,
LIMITED

beginning of the year and then at the end, and the difference is

	

v.

the earnings. In this case the vendors declared a dividend DuxsMUIB

between January and June, in spite of the fact that under the DITNBMUIB

agreement they were to keep the property "intact." We contend MACKENZIE

that the agreement does not entitle them to the book debts . The
trial judge gives no effect whatever to section 9 of the agree-
ment. As to the $700,000, the question is what earnings thi s
includes ; the earnings to which the vendors are entitled shoul d
be confined to what was earned between the date of the agree-
ment and of the final payment thereunder, i .e ., between the 3rd
of January and the 16th of June, 1910 .

Bodwell, K.C., for James Dunsmuir : This was a sale of the
tangible assets . According to the judgment of the trial judge ,
the word "property" is confined to the "tangible assets ." On Argument

the construction of documents, the grammatical and ordinar y
sense of the word must be taken, unless repugnant to the agree -
ment : Caledonian Railway Co. v. North British Railway Co .

(1881), 6 App. Cas. 114 at p. 131. The words "during the
continuance of the option" is specially mentioned in clause 9 ,
but does not apply to clause 7 : De Gendre v . Kent (1867) ,
L.R. 4 Eq. 283 at p. 285 ; Wheeler v. Northwestern Sleigh Co.

(1889), 39 Fed. 347 ; Wigmore on Evidence, sections 2,462 ,
2,465, 2,470 ; Bank of New Zealand v . Simpson (1900), A.C .
182. The principle must be admitted that the word "earnings "
must be interpreted as intended by the contracting parties :
Hudson's Bay Company v. Hazlett (1896), 4 B .C. 450. Duns-
muir paid all charges to the date of the carrying out of th e

38
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HUNTER, agreement, and the coal on hand, for the production of which h eo.J .B .c.
had paid, should be considered as earnings . Under the agree -

1911 ment between the Coal Company and the Canadian Pacific
Sept. 13 . Railway, the property in the coal was in the Canadian Pacifi c

COURT OF Railway upon its being delivered on the Canadian Pacific Rail -
APPEAL way wharf. The question of how it was to be paid for does no t

1913 affect the case. With relation to the surface rights, evidence o f
July 22 . negotiations before the agreement was executed cannot be

allowed in . The Wellington farm was held by the trial judg e
CANADIA N

COLLIERIESS

	

bto belong to Dunsmuir, except such coal seams as there ar e
(DUNSMUIR), underlying it .

LIMITE D
v. Taylor, in reply : We are entitled to all the assets of th e

DuNSMUIR Wellington Company, as we own all the stock of the Company .
DuNSMUIR With relation to the coal pile in Vancouver, under the agree -
MACKENZIE ment with the Canadian Pacific Railway, he referred to Beal' s

Cardinal Rules of Legal Interpretation, 2nd Ed ., 59 and 60 ;
Rycicman v. Carstairs (1833), 5 B. & Ald. 651 ; Thames an d

Argument
Mersey Marine Insurance Company v . Hamilton, Fraser & Co .

(1887), 12 App . Cas . 484 .
Cur. adv . volt.

22nd July, 1913 .

MACDONALD, C .J.A. : By an agreement dated the 3rd of Jan-
uary, 1910, James Dunsmuir gave to R . T. Elliott an option t o
purchase all the shares in the capital stock of the Wellington
Colliery Company, Limited, and 51 per cent . of those of th e
R. Dunsmuir Sons & Company, for the sum of $11,000,000 .
Subsequently, Elliott assigned the option to William Mackenzie ,
whose rights thereunder the appellants have since acquired .

MACDONALD, The parties are unable to agree upon the interpretation o f
C.J .A .

this agreement. We were told by counsel for the responden t
Dunsmuir that he and Elliott, who was very familiar with
Dunsmuir's affairs, understood the agreement perfectly, and we
were invited to give the agreement the meaning which they sa y
they meant it to bear. I cannot accede to the suggestion tha t
we should give the agreement a meaning other than that whic h
is to be found in the document itself, read in the light of the
circumstances in which it was made. I do not doubt that th e
familiarity of both these gentlemen with the subject-matter
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they were dealing with was responsible for what appears to me HUNTER,
C .J .B .C .

to be an unhappy phrasing of the document. James Dunsmuir _
being the owner of all the shares in the Wellington Colliery

	

191 1

Company, the parties appear to have regarded the several prop- Sept . 13 .

erties and assets owned by it as the properties and assets of COURT OF

James Dunsmuir. What the vendor was selling was not, in APPEAL

strictness, the shares, but all the properties appertaining to the

	

191 3
business, whether owned by the Company or James Dunsmuir . July 22 .
The agreement provided that the sale should be free from con -
tracts for sale and delivery of coal except such as had been made u,RI

EcCoANAIE
DIAN

s

in the ordinary course of business before the date of the option, (D YNsmuIR) ,
LIMITED

and such current cargo contracts as might be subsisting at the

	

v.

time of the completion of the sale, which afterwards became Du N smu"IR

fixed as of the 16th of June, 1910 ; the vendor should retain DuNsmulR
v .

possession of the properties until the purchase price should be MACKENZIE

paid, and should then assign the shares and turn over th e
properties free from liability, the properties to be kept intac t
subject only to sale and shipment of coal in the ordinary cours e
of business. Then section 7 provides that :

"The vendor will pay all expenses of operation and upkeep up to the dat e
of giving up possession and shall be entitled to retain for his own use al l
the earnings of the properties up to the date of giving up possession . "

It seems to me to be as if James Dunsmuir had said to th e
vendee : "I am the owner of all the mines, real estate, coal

MACDONALD,
rights and appurtenances, and all machinery, articles and

	

C .J .A .

things used in connection with the same, or with the busines s
I have been carrying on, and on the payment of $11,000,00 0
they shall be yours. I am not to alienate any of them
except by sales of coal in the ordinary course of business . I am
to pay the upkeep of the property and to take all the earnings
which shall accrue up to the date of completion." If this be
the right view of the transaction, then James Dunsmuir was ,
in my opinion, entitled to all the earnings, both of cash and out -
standing obligations, belonging to the Company at the said date.
In this respect I concur in the finding of the learned Chief Jus-
tice, who tried the action .

The mine was sold as a going concern, and all the coal mined
and undisposed of, and the coke manufactured and undisposed



CANADIAN
COLLIERIES

	

I now come to the second branch of the case, namely, wha t
tDu m ITED , properties roperties or things were included in the followingg provision o f

HUNTER, of are, I think, to be considered as stock in trade, not earnings .
C .J .B .C.

The vendor was under a five-year contract with the Canadian
1911 Pacific Railway to keep a stock of coal at Vancouver to which

Sept. 13 . the railway company could resort from time to time for its
COURT OF supply, on the terms mentioned in a written contract betwee n

APPEAL them. That was a contract the obligations of which passed t o
1913 the vendee, and was, I think, part of the properties of the com -

July 22 . pally which the vendor was to keep intact. In any event, i n
my opinion, stock piles were not earnings .
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the agreement :
"The vendor shall transfer to the purchaser all his properties in Britis h

Columbia or in California in anywise relating to coal or coal mines and fire -
clay and all machinery, articles or things used, or which may be used i n
connection therewith."

It is obvious that that language must embrace properties an d
things beyond those actually belonging to the companies. In
other words, properties and things belonging to James Duns-
muir personally. I am unable to agree with the judgmen t
below that ships are not within that provision . They easily
enough fall within the meaning of things, and I can find nothing
in the context to exclude them . The suggestion is that i f
things of such consequence as ships were intended to pass to th e
purchaser, the parties would have mentioned them specifically .
But in a transaction of the magnitude of this one, the ships an d
barges used in connection with the business were comparativel y
of little consequence, and when it is borne in mind that th e
whole undertaking was being sold as a going concern, I thin k
it will not be difficult to conclude that all craft ordinarily use d
for transporting the product of the mines would be quite within
the contemplation of the parties as things which would go wit h
the rest .

The question then arises as to what ships were "used or may
be used in connection with the business ." "May be used" i s
a wide term, but I think it must have been intended in the
connection in which it was used to be restricted to things brough t
into use between the date of the option and the completion o f

v .
DUNSMU1R

DUNSMUIB

O.
MACKENZIE

MACDONALD.

C .J .A.
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the sale. In other words, what the parties meant, speaking at x JNsECR,
the date of the option, were things then used, or which ma y
between now and the completion of the sale be used, in connec-

	

191 1

tion with the business . I am also of opinion that the term Sept. 13 .

"used" means ordinarily used. In . my opinion, the ship COURT OF

Wellington was ordinarily used in connection with the business, APPEAL

and was, therefore, intended to pass to the purchaser . On the

	

191 3

other hand, I think the ship Oregon was not ordinarily used in July 22 .

connection with the business, and was not intended to pass t o

IRVING, J .A. : I concur with the reasons for judgment of my IsvING, J .A .

brother GALLIHER.

MARTIN, J .A. : The agreement before us is out of the com-
mon, and one to which it is not altogether easy to apply ordinar y
rules of construction, but in my opinion the judgment in th e
main appeal should be affirmed for the reasons there given ,
except as regards the coal heaps (stock pile) in Vancouver ,
which cannot, I think, on the true construction of the agreement
between the Canadian Pacific Railway Company and the Wel-
lington Colliery Company be held to "belong to the Canadian MARTIN, a .A

Pacific and has so belonged since the time of its delivery," a s
the learned trial judge puts it . To me, at least, it is clear tha t
if that coal should be destroyed, the loss would not fall on th e
Railway Company.

The appeal should be allowed to that extent . The cross-
appeal, I think, should be allowed as regards the Oregon .

GALLIHER, J.A. : I would allow the cross-appeal as to the GALLIHER,
J .A.barge Oregon. It would appear from the evidence of Lindsay

CANADIAN
the purchaser .

	

COLLIERIES

The result is that I would vary the judgment below and the(D'T's

	

) '
registrar 's report by declaring that the appellants, the Canadian

	

v.

Collieries and William Mackenzie, are entitled to the stock pile, DuxsMUl
s

etc., and the ship Wellington, and that the respondent Duns- DUNSMUIR
v .

muir (appellant in the cross-appeal), is entitled to the ship MACKENZIE

Oregon.
Success and failure being divided, I would allow no costs .
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HUNTER, that this barge was not regularly connected with the busines s
C .J .B.C .

of the Company, in fact, was used chiefly by the Pacific Freight -
1911

	

ing Company. In my opinion it is not within the term i n
Sept . 13. clause 2 of the agreement .

COURT of

	

As to the other matters cross-appealed against, I would dis-
APPEAL miss .

1913

	

On the main appeal, dealing first with the ships : The only

July 22 . one of the ships now in question to which I think the plaintiff s
are entitled is the ship Wellington. This seems to have been

CANADIA N
COLLIERIEB built expressly for, and used almost exclusively in connection

(DUNSMUIR), with the mines, and as I view it, falls within clause 2, "al l
LIMITED

v. articles or things used in connection therewith." There i s
DUNSMUIR evidence which, if admissible, would cause me to come to a
DUNSMUIR different conclusion.

v.
MACKENZIE I have read the case of Bank of New Zealand v. Simpson

(1900), A.C. 182, 69 L.J., P.C. 22, 16 T.L.R. 211, where the
whole principle is discussed, and certain cases referred to, but
I do not think the principle laid down in the cases can b e
applied here. The facts here, as appears from the evidence ,
are that one R. T. Elliott held a written option from Dunsmui r
containing the very words we now find in clause 2 of th e
agreement sued on. Mr. Phippen, who was acting on behal f
of Mackenzie while negotiations were going on to take ove r

GALLIHER, this option, drafted a number of clauses varying the option i n
J .A. some respects, and among them one which by express mentio n

included ships . This was rejected by Mr. Elliott, who claime d
that as between Mr. Dunsmuir and himself it was always under -
stood that the ships were not to be included, and this claus e
was dropped, leaving clause 2 as it originally was in th e
option, and the deal was put through . In view of what took
place as just stated, it may be that Mackenzie would be estoppe d
as against Elliott, and possibly as against Dunsmuir (though
as to this I express no opinion), from setting up any claim t o
the ships in question, and in that respect the evidence migh t
be admissible, but that could not apply to the present plaintiffs ,
and as to them we are, I think, confined to an interpretation o f
the words themselves as they appear in the contract, and evi-
dence of the character sought to be adduced here cannot be
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received. In the cross-appeal I have already expressed my HUNTER,

view as to the Oregon .

	

—
As to the ship Leelanaw, and the tug Pilot, I think there can

	

191 1

be little question that these did not pass under the agreement. Sept. 13 .

I agree with the learned trial judge as to the disposition of COURT OF

the moneys in the treasury at the time of the option, and APPEAL

amounts since collected for coal and coke sold previous thereto,

	

191 3

and for coal or coke sold up to the time of handing over the July 22 .

properties .
With regard to the stock of coal in the Canadian Pacific CANADIAN

GOLLIEEIE S

Railway bunkers, I, with respect, take a different view to that (DUNSMUIR) ,
LIMITE D

taken by the trial judge . I think Mr. Taylor applied the true

	

v.

test . If the coal in the bunkers was destroyed by fire, on whom DUNSMUIR

would the loss fall? On my construction of the agreement DUNSMUIR

between the Company and the Canadian Pacific Railway, this MACKENZI E

coal, and the benefit of the agreement passes to the plaintiffs .
As to the Wellington farm, this does not pass .

	

oALLIHER .
J.A.

I would allow no costs of appeal to either party .

Appeal allowed in part .

Solicitors for Canadian Collieries (Dunsmuir), Limited :
Eberts & Taylor.

Solicitors for James Dunsmuir : Bodwell & Lawson.
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Dec . 5 .

MACGIL L
V.

DUPLISE A

Statement

MACGILL v . DUPLISEA ET AL.

Practice—County Court judgment in default of dispute note—Application
to set aside—Terms—Costs .

The plaintiff brought action for rent due under a lease of certain lan d
given to the defendants, and for an account of gravel removed from th e
land and payment therefor. Prior to the commencement of the action
the plaintiff had demanded security from the defendants for th e
amount due and they delivered over certain bonds as security, on th e
understanding that if satisfactory it was to be accepted and time given
for payment of the indebtedness, but if unsatisfactory, was to b e
returned before action was brought. The plaintiff was not satisfied
with the security, but he held the bonds and commenced action, an d
upon the default of the defendants in filing a dispute note, he entere d
judgment. An application by the defendants to set aside the judg-
ment was dismissed .

Held, on appeal (per MACDONALD, C .J .A., MARTIN and McPHILLIPS, JJ .A .) ,
that the judgment be set aside and the defendants be allowed to defen d
upon their paying the costs of the application to re-open and of enter-
ing judgment, and that the plaintiff hold the bonds pending the fina l
determination of the action .

Per IRVING and GALLIIIER, JJ .A. : That the terms upon which the judgment
should be set aside and defendants allowed to defend should be th e
payment of the costs of entering judgment and of the application t o
set same aside, also the payment into Court within a given time th e
money or other security to cover the plaintiff's claim .

Royal Bank v . Fullerton (1913), 17 B .C. 11, distinguished .

A PPEAL from an order of MCINNES, Co. J. made at Van-
couver on the 27th of September, 1913, dismissing the defend -
ants' application for leave to defend after judgment had been
entered by the plaintiff on a specially indorsed writ on defaul t
of dispute note on the 27th of August, 1913 . On the 28th of
August, 1913, by special leave, notice of motion was made to
set aside the judgment and for leave to allow the defendants to
defend the action. The default of the defendants' solicitor wa s
due to a misunderstanding of the rule as to the time within
which a dispute note must be filed.

The appeal was argued at Vancouver on the 5th of December,
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COURT O $
APPEAL

1913, before MACDONALD, C .J.A., IRVING, MARTIN, GALLIHE1I

and McPHILLIPS, JJ.A.
191 3

Steers, for appellant (defendant) : The judgment was irregu- Dee . 5 .

lar, or a nullity, on the ground that the plaint was not num- MACGIL L

bered in compliance with section 78 of the County Courts Act,

	

v.
Revised Statutes of British Columbia, 1911, chapter 53, and

DUPLISEA

on these grounds the judgment should be set aside and the
defendants allowed to defend .

We have a good defence, inasmuch as the action was on a
covenant which read : "The lessees covenant with the lessors ."
The plaintiff in this action being only one of the lessors, non-
joinder could be pleaded ; non-joinder of parties plaintiff is a
good defence : see Roberts v. Holland (1893), 1 Q.B. 665 ;
Hoodless v. Smith (1912), 7 D.L.R. 280 .

Before the action the plaintiffs had demanded security from
the defendants, which had been furnished on the understandin g
that the security was to be examined, and if found satisfactory Argument

it was to be accepted and time given for payment of the claim ;
if unsatisfactory, the security was to be returned before actio n
brought . As this was a question to try, the judgment should
be opened on payment of costs of signing judgment and of the
application to open.

W. P. Grant, for respondent (plaintiff) : The defendants
admit that the amount of the judgment is due, and they have no t
shewn any reason for not paying what was due except that they
did not have the money.

MACDONALD, C .J.A. : The rule in cases of this kind is lai d
down in Holmested and Langton, citing some English- cases ,
the terms usually imposed being payment of costs of the appli-
cation ; sometimes the bringing of the money into Court . That
is to say, under some circumstances, when the Court thinks it

MACDONALD,
would be equitable to require the defendant to bring the money C.J .A.

in dispute into Court, that is done. But that is not the uni-
versal rule . In fact, it seems to be the exception. Now,
in this case, defendant is willing to accept the terms of
allowing the bonds to remain in the hands of the plaintiff
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APPEAL

191 3

Dec. 5 .

MACGILL
V.

DUPLISE A

MACDONALD,
C.J .A.

IRVING, J .A .

as security, pending the final determination of the action .
I think that this appeal should be allowed on those terms ,
that is to say, the defendants should pay the costs of th e
application below, and the costs of entering judgment, they
undertaking that the plaintiff should hold the bonds in ques-
tion pending the final determination of the action . Costs of
this appeal shall follow the event .

There is this distinction between Royal Bank v. Fullerton
(1913), 17 B.C. 11, and this case : In that case the trial judg e
set aside the judgment, and exercising his discretion, h e
imposed terms that the defendant should bring the money int o
Court or give security . In this case the learned judge below
has refused the application, and when it comes before us, i f
we think the defendants ought to be allowed in the circum-
stances to defend, we have then to exercise our discretion as to
the terms to be imposed. In Royal Bank v. Fullerton, supra,
all three judges expressed the opinion that the terms imposed ,
that the defendants should give security for the debt, wer e
rather harsh. I do not see any conflict between that case and
the present one, in that aspect of it, except perhaps that thi s
is a case in which we should give perhaps less consideration t o
the plaintiff because of the fact that he retained the bonds which
he had no right to retain, and perhaps in so doing, incapacitate d
the defendants from paying the debt .

IRVING4, J .A . : The common practice when setting aside a
judgment obtained by default is well set out in a judgment o f
Bramwell, L.J . in Collins v. Vestry of Paddington (1880), 5
Q.B.D. 368 at p. 379, where he states the rule observed by hi m
in cases of this kind for over twenty years .

The rule is this : wherever money will compensate, to ope n
up a case ; that is, where the Court is satisfied that there ha s
been a slip, as there has been in this case .

Where the defendant puts in an affidavit of merits, the usua l
terms are that he pay the costs occasioned by the signing o f
judgment and the costs of the application to set aside the judg-
ment, but there are cases in which the Courts have ordered the
defendant, in addition to payment of those costs, to bring the
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money into Court, or otherwise secure the plaintiff's claim . I COURT of
APPEA L

think that this falls within that class of case . Each case must

	

—
be decided upon its own merits, and must to a certain extent be

	

191 3

in the discretion of the Court below. In this case the judge Dee . 5 .

below, having regard to the offer made by the solicitor for the VIACGILL

plaintiff, came to the conclusion that those were the terms he

	

v.
DUPLSSE A

would impose. The defendant having rejected that offer, h e
therefore decided that the judgment should stand . I think
there is no real defence in this case, and when I say that I thin k
there is no real defence in this case, I do not wish to determin e
the action, but there are very peculiar circumstances. The
defendants have set up several defences, some of which ar e
technical . In the course of argument we have weeded one
or two of them out. Coming to the fifth ground, the groun d
upon which they chiefly rely, they adnfit they are indebted to
the plaintiff . They say the plaintiff agreed with them after
the said indebtedness became due, that is to say, after th e
plaintiff's cause of action had accrued, that the plaintiff woul d
accept security of certain bonds . Those bonds were submitted ,
but have not been accepted . There has been no settlement o f
the cause of action sued upon, by accord, satisfaction, merger ,
release, payment, or acceptance of negotiable instrument.

The defendants may have a cause of action for detention of
the bonds, and they are claiming them in their counterclaim. I IRVING, S.A .

should allow them to proceed with that. I would order tha t
judgment should be set aside on these terms : that the plaintiff
should have his costs of the application and costs of settin g
aside the judgment, and that the defendant should within a
given time bring into Court either the money or otherwise
secure the plaintiff's claim, and if that is not done within a
given time, then I should say that the order of the learned judge
should stand.

I would like to point out that in the Royal Bank v. Fullerton
(1913), 17 B.C. 11, we expressed the opinion that it was a
hard case, and also that we expressed the opinion that it is good
practice that the judgment should be set aside on the term s
stated in Collins v. Vestry of Paddington, supra .
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MARTIN, J.A. : There is a meritorious defence to this action
APPEAL

_

	

provided it can be substantiated . That is shewn by the fac t
1913 that bonds were submitted to the plaintiff, and accepted by him,

Dee . 5 . for investigation, and those bonds are still in the possession o f
MACGILL the plaintiff ; therefore, this action was prematurely brought .

V .

	

For the purpose of this application we must consider the merit s
DUPLISEA

of the defence, and, if having a meritorious defence, and judg-
ment has been obtained by a slip, it is quite clear that th e
general rule is that no terms are imposed, but that judgment i s
set aside upon the payment of the costs of the entering of judg-
ment and the application . The general rule is to be found i n
the Yearly Supreme Court Practice (1913) at p . 140, and it is
clearly recognized as such in Smith v. Dobbins (1877), 3 7
L.T.N.S. 777 .

MARTIN, J .A . The imposition of 'any terms such as were suggested b y
counsel for the respondent, that there should be security given ,
or that the costs of the whole action should be payable forth -
with, or the money paid into Court, was stated by this Cour t
(of which I was not a member) in Royal Bank v. Fullerton

(1913), 17 B .C. 11, to be too severe.

I think the order should be that the defendants be given
leave to defend upon payment of costs of obtaining judgmen t
and of the application to set the judgment aside .

GALLIHL+'R, J.A . : The only defence that the defendants reall y
have to this action is one that the action was premature ; that
there was an understanding that no action should be brought
while those bonds were retained by the plaintiff . Now there is n o
pretence that if the bonds were in the hands of the defendant s
they would have a good defence to the action . I asked that
question of counsel for the defendants, and that was admitted .

I think we must set aside the judgment, and on the questio n
of terms I agree with my brother IRVING} . As to the impositio n
of terms, I would say that the judgment of this Court should be
that if within a given time security for the payment of the rent
is forthcoming, or the money for the rent, the bonds shoul d
be delivered up ; otherwise, the judgment to stand ; costs of

GALLIHER,

J.A.
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the judgment and the application below, to the plaintiffs ; costs 00HRT of
APPEAL

of the appeal herein to the defendants .

	

—
It seems to me, as to the question of whether or not the action

	

191 3

below was prematurely brought, it being admitted that there is Dec. 5 .

no defence so far as any merits are concerned, that the only MACGILL

result of sending it back would simply be another trial below,
DUPJSEA

in which more costs would be added, and supposing it is decide d
against the plaintiff, on the ground that it was prematurely
brought, the plaintiff could deliver the bonds back to the defend -
ants and immediately commence another action.

GALLIHES,

	

In regard to the case of the Royal Bank v. Fullerton (1913),

	

J .A .

17 B.C. 11, I expressed myself as being of the belief, in tha t
case, that those were pretty hard terms that were imposed by
the judge in that particular case, but I do not view that case in
the same light as this, because there the liability was disputed ,
but here there is no dispute as to the liability.

McPHILLIPS, J .A . : I agree with the reasons for judgment o f
the Chief Justice and my brother MARTIN, but wish to add this
further, that as between practitioners, I think it is good practice ,
where a judgment is signed, and the dispute note is ready s o
soon after judgment has been signed, and where there is ability ,
as there apparently was in this case, to make an affidavit o f
merits, that practitioners would do well to try to make terms ,
but this Court has nothing to do with that .

The case comes before us in the form of judgment bein g
entered regularly. Now, should we impose terms	 other than
in my opinion ought to be imposed, as indicated by the Chief
Justice—what are the facts ? Is there any element in the evi-
dence before us that we disapprove of ? I might say that the
fact that these bonds were retained contrary to agreement is
something I disapprove of ; retained, as the plaintiff stated, to
be handed to the sheriff when execution issued . That is some-
thing the Court must disapprove of. Every litigant is entitle d
to have the matter adjudicated upon by the Court, and ther e
should not be premature execution. The retaining of the
bonds by the plaintiff, and his stating that he would hand the m
to the sheriff to be realized upon when execution issued, is some -

MCPHILLIPS ,
J .A .
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thing that a Court could not approve of . In this case, I thin k
there are reasons for refraining from making such terms a s
would require the defendants to give any security or to pay th e
money into Court.

COURT OF
APPEAL

191 3

Dec . 5.

AIACGILL
V.

D UPLISEA Solicitor for appellant : Wm. Steers .

Solicitors for respondent : MacGill & Grant .

Appeal allowed on terms .

COURT OF
APPEAL

Criminal law—Stated case—Practice—Number of grand jury necessary to
1913

	

concur in finding true bill—Instructions from trial judge as to
Dec . 4 .

	

Change of venue—Order as to—Criminal Code, Secs . 884 and 921.

REX v. SPINTLUM.

RE X
V .

SPI\ TLU M

Statement

In a county where twelve grand jurors are required to concur in the findin g
of a true bill, the Court of Appeal must assume, in the absence o f
evidence to the contrary, that a true bill returned by the grand jury
was so found by the requisite number.

The entry in his book by the clerk of assize is a sufficient authorization of a
change of venue, and can be proved by an exemplification of the pro-
ceedings .

When a judge is seized of facts from which it can properly be inferred
that it is expedient to the ends of justice to make a change of venue ,
his decision becomes one of fact and not of law, and is not open to
review by way of case stated .

On an application for change of venue when judge and counsel are seized
of the facts, the usual practice of putting forward the facts by affi-
davit may, with the consent of counsel for the defence, be dispense d
with .

Where a juror asks a question of a witness in order to ascertain if he ha s
a fact already deposed to rightly in his mind, there can be no cross -
examination on the answer made.

A prisoner on trial for murder cannot try on a pair of boots in the pres-
ence of the jury in order to shew that he cannot put them on his feet ,
under the pretext of making a statement .

C RIMINAL APPEAL by way of case stated from MORRISON ,
J. and the verdict of a jury in a trial for murder held at New
Westminster spring assize on the 24th of June, 1913 . The
accused Paul Spintlum, with one Moses Paul, Indians, were
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arrested at Ashcroft in December, 1912, for the murder o f
Alexander Kindness, near Clinton, in the county of Cariboo ,
May 3rd, 1912 . From the evidence it appeared that on e
White had been found murdered on July 7th, 1911, about thre e
miles from Clinton . Subsequently, at the inquest, a Chinaman
named Ah Wye gave evidence, in consequence of which Mose s
Paul was arrested for the murder of White, and was lodged i n
gaol in Clinton in the latter part of August. About three weeks
later he broke gaol, the accused Spintlum, who was a clos e
friend of Moses Paul, having been seen on the same day loiter-
ing in the vicinity of the gaol. On September the 29th, A h
Wye, the Chinaman, was found killed, his head hiving bee n
split open with an axe . Warrants were then issued for the
arrest of Spintlum and Moses Paul, but they disappeared fo r
some time and were not finally located until the 3rd of May ,
1912, near Clinton, when a posse was organized in Clinton, con-
sisting of seven men, including the deceased Kindness, who wen t
in search, proceeding along the old Cariboo road . On reaching
a point about six miles in a northerly direction from Clinton ,
three shots were suddenly fired at them from behind a log, th e
first hitting Kindness and killing him. A man was then seen
behind the log, who got up and ran back into the woods . One
of the men (Boyd) recognized him as Spintlum, but the others ,
although saying he was an Indian, and that he looked like th e
prisoner, could not identify him . Both Spintlum and Moses
Paul were committed for trial at Kamloops on the 15th o f

March, 1913 .
On motion of the two accused men, before GREC3orx, J ., an

order was made on the 19th of May, 1913, changing the venu e
from Clinton to Vernon, in the County of Yale, and fixing th e
date of trial the 26th of May. At Vernon the total number
summoned for the grand jury was thirteen ; twelve only attende d
and were sworn, the said jury having been summoned unde r
Schedule B, Revised Statutes of British Columbia, 1911 ,
chapter 121.

HUNTER, C.J.B.C., who held the assize, did not advise o r
instruct the grand jury so summoned either that seven or any
number was sufficient to find a true bill . The grand jury found

COURT OF
APPEAL

1913

Dec. 4 .

REx
V .

SPINTLU M

Statement



BRITISH COLUMBIA REPORTS.

	

[VOL .

Statement

a true bill against Paul Spintlum for the murder of Kindness
and against Moses Paul as accessory, and against Moses Paul
for the killing of White . Upon the trial the jury disagreed .
Counsel for the Crown then applied for change of venue
to New Westminster, on the grounds that the panel a s
originally summoned only consisted of 36 jurors, that 2 0
were challenged and 12 empanelled on the jury, leaving
four names upon the list ; that these four and whoever els e
might be summoned must have heard more or less of the evi-
dence, and that they should not, therefore, go on with th e
second trial at Vernon at the present time ; that there would b e
an assize abNew Westminster in twelve days and the danger o f
losing witnesses in the meantime should be a bar to the trial
being allowed to stand over until the fall assize at Vernon . An
order was made changing the venue to New Westminster, wher e
the trial came on for hearing before MORRISON, J. on the 27th
of June, 1913 .

The questions submitted were as follows :
"1. Ought the learned Chief Justice to have instructed the grand jury

as to the number sufficient to find a true bill at Vernon, May 26th, 1912 ?
"2. Ought the order made June 4th, changing venue, to have containe d

the full signature of the Chief Justice instead of his initial and the
signature and designation of the registrar and the seal of the Court ?

"3. Ought said last-mentioned order, as well as the one by Mr. Justice
GREGORY, to have been adduced as part of the evidence after the petit jur y
was empanelled at the trial at New Westminster, as well as the informa-
tion as part of the case for the prosecution ?

"4. Had the learned Chief Justice the jurisdiction to make the sai d
order, or ought it to have been made ?

"5. 'Was I right in permitting exhibit 1 as evidence ?
"[A photograph of the scene of the murder, taken after the event, wit h

the figure of a man shewing behind the log from which the shots were fired ,

was submitted in evidence by the Crown . After argument, the photograph
was allowed in as exhibit 1, the figure behind the log having first bee n

erased .]
"6. Moses Paul having been brought into Court :
"Ought these questions to have been allowed ?

"'The Court : What do you say to this, Mr . Henderson?

"'Henderson : I have no abjection to his putting in Moses Paul as a n

exhibit .
"'MacNeill : It is not an exhibit ; you must talk seriously.

"'Henderson : It is just the same position as I am taking.

"'The Court : But you are not an exhibit .

"`755 . Do you recognize this other man? Yes .
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"`756 . That is Moses Paul? Yes .

	

COURT OF

"'MacNeill : Let this man and the other stand side by side .

	

APPEA L

" `Henderson : I object.

	

191 3
" `The Court : I asked you and you said you did not .
" 'MacNeill : Turn them round and let the jury see their backs . (This Dec. 4 .

was done.)
REx

"7 . Having regard to questions 563, 564, 565, 566, 567 and 568 and

	

v
answers :

	

SPINTLUM

" `563. Were you asked the question? I don't remember being aske d

the question .

" `564. Mr. W. W. Kelly was foreman of the jury? He was, but I wil l

not be sure whether he was foreman or not .

" `565. Will you swear he did not ask you that question? I have no

recollection of his doing so if he did .

" `566. Was that question asked of anyone else than you ; was it asked

by anybody, the coroner, or the jury, or Mr . Kelly? I don't remember .

" `567. Did he ask it of Ritchie? I expect he did .

"`The Court : Now, why do you say that ; do you remember or not? A .

I don't remember .

" `568. How would they come to say that they didn't identify the Indian ?

They might have said that perhaps without being asked. '

"Also having regard to question 729 and answer :

" ` 729 . Was any question asked by anybody whether it was Paul Spint-

lum or Moses Paul that did the shooting? Not that I remember.'

"Was I right in making the following statements :

"'The Court : He said the reason was because he was afraid reall y

because a Chinaman had been killed and he didn't take the coroner's inques t

as a serious criminal trial .

"'Henderson : I want to put this question : Did the coroner or any of

the jury ask if you could identify Spintlum ?

"'The Court : He has answered you already, and my recollection is Statemen
t

that lie said no, and the other witness says the same thing.

"'Henderson : I have to ask that question, my lord. '

"8 . Ought I to have told the jury to disregard question 1,095 and the

discussion following same ?

"[On the examination of the chief of police, the Crown sought to put

in as evidence a printed notice of reward, copies of which had been sent

to the witness in a Government envelope without covering letter. These

were distributed for posting among the local policemen in the vicinity .

After argument, the objection of counsel for the prisoner to the notic e

going in was sustained . ]

"9 . Ought I to have allowed question 1,111 :

"'1,111 . From your experience in the district, can you say whether

there are any special 32 rifles in use? Whilst working on this ease fo r
more than a month last winter I made strict enquiry for this rifle and I
think I only heard of three . '

"10 . Was I right in allowing questions in the evidence of John Mac -
Millan, and in the evidence of Joseph William Burr, dealing with allege d

39
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1913

	

"1 1 . Was I right in sustaining the objections when cross-examinatio n
of witness Burr was attempted on the information laid ?

	

Dec . 4.

	

"12 . Was I right in refusing to permit Mr . Henderson to examine wit-
ness Burr upon a question put by a juror and answered ?

v

	

"13. Were my rulings right in the circumstances related to the follow -
SrINTLUM ing circumstances :

"A pair of boots found some distance beyond the scene of the tragedy b y
a second posse, tracking the supposed murderers, was identified by an
expert tracker as the boots that made the tracks in the ground behind the
log from which the shots were fired . They were put in .by the Crown as
an exhibit, and the foreman of the jury said they would like some informa-
tion as to the size of the prisoner' s boots . Prisoner's counsel suggested
the boots should be tried on the prisoner in the presence of the jury . The
jury retired while the question was discussed as to whether boots coul d
be tried on by the prisoner in the way of making a statement, or whethe r
he could only do so by going into the box and subjecting himself to cross -
examination . The Court held that the rule as to prisoners making a
statement would not apply in a case such as this .

"14. Was I right, in summing up to the jury, in stating :
"'Culpable homicide is also murder in certain special cases enumerated

in section 260 of the Code . There are a number of these not of importanc e
in this case, but included in the section are : escape from prison or from
lawful custody, or resisting lawful apprehension ; and in those case s
culpable homicide is murder where the offender knows that death is likel y
to ensue, if he means to inflict grievous bodily injury for the purpose o f
facilitating the commission of any of the offences named, or the flight o f
the offender .

	

. . and death ensues from such injury .'
"15. Was I right in stating in my summing up to the jury :
"'Take all the circumstances into consideration, and can you say tha t

Statement Boyd is perjuring himself? Where is he contradicted? A great deal ha s
been said about the coroner ' s inquest ; and are you or are you not satisfied
with Boyd's statement? He is a plain rancher living in this district,
which we may reasonably assume was terrorized by the misdeeds of cer-
tain people there . '

"16. Was I right in stating in my summing up to the jury :
" `He has now told it twice on oath. Do you think if there was any

reason to believe that this man was perjuring himself that he would no t
have been incarcerated and would not be at large? There is a remed y
for men doing this kind of thing. It is no use being mawkish about thi s
thing; and if the defence say he is perjuring himself, then there is th e
remedy . It is the most serious piece of evidence in the case . His counsel
says that Boyd's evidence is the only real evidence in the ease, and if i t
were not for Boyd 's evidence the case must fail—then why does not th e
defence get after Boyd? It is a very serious matter to question the oat h
of a man in this country.'

"17. Ought I to have told the jury, too, that Boyd might, of course ,

have been mistaken ?

REx
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"18. Was I right, in my summing up, in making the statement :

	

COURT

	

OF

"'Then, coming along to Mr. Fernie's evidence. Do you believe that APPEA L

Mr. Fernie and those under him were going on that expedition to attempt
at any cost to pin this thing on somebody? Do you believe that for one

	

191 3

moment? It is only my opinion, and it must not have the slightest effect Dec . 4 .
upon you ; it must not have any influence upon your own . But my opinio n
is that Mr . Henderson has not any such opinion as he expressed at all,

	

Rv.

and if he has, he is the only man who has ; and he, perhaps, really would

	

b.
SPINTL'JM

not so express himself except in the heat of his ardour in defending hi s
client. Is there not a suggestion all through the defence that thes e
men were engaged in concocting evidence? It may be that this charg e
affects me more than some people ; but to my mind it is of the utmos t
gravity to suggest that a man is not telling the truth . If under certain
circumstances it is suspected that a man is not telling the truth, there is a
bounden duty to take certain action . '

"19. Was I right, in my summing up, in making the statement :
"'These two men were fugitives from justice in a sparsely populate d

community. Take this circumstance and couple it with certain evidence .
Consider all the circumstances, and is it not a marvel that the fugitive s
did not know the police were. following them up? The trackers actually
saw their camp fires at several places . '

"20. Was I right, in my summing up, in making the statement :
" `It is for you to say whether you can accept McMillan's evidence . You

heard it . Have you any reason to question it? Even if you disregard it
and disregard the evidence of Boyd, what is there left? If you believe th e
rest of the evidence, what does it point to ; in what direction is it con-
stantly pointing? Gentlemen, you may retire and consider your verdict . '

"21. Was I right, in my summing up, in making the statement :
"'Henderson : With regard to what I said about Mr. Fernie, I did not

wish to infer that he was deliberately concocting evidence. At the sam e
time, I did say he was going ahead with a preconceived notion as to th e
crime, and acting accordingly . They took it for granted who had done it. Statemen t
The proclamation shows that ; and now when they come to prove it, it i s
different altogether . '

"The Court : That is the statement from counsel, and if counsel wishe s
to put this before you in this way, it is not for me to prevent him .
Now, Mr . Henderson has repeated this, and the responsibility is upon him .
It is for you to say what justification Mr. Fernie had for the supposition
that these were the guilty men—the proclamation is issued accordingly .
I did not go so far into this, but Mr. Henderson has put it before yo u
plainly. I said that Mr . Henderson did not wish to reflect upon Mr .
Fernie, he knows him too well for that, and I thought he meant what h e
said perhaps in a Pickwickian sense . We all know that Mr . Henderso n
would do his best in trying to do his duty to his client. But I always fee l
it is not proper to go to great lengths in reflecting upon our constables ,
without whose care our community would be in a very unfortunate condi-
tion indeed, yet respecting whom reflections are so often made. I suppose
it might be said that if you and I came into conflict with policemen ofte n
we might dislike them .'
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"`Henderson : There is no evidence that everybody believed what was i n
the proclamation .

" `The Court : I have been referring entirely to this posse . Mr
Henderson says they went out with this preconceived notion, but I did not
say that. I told you all along not to take the extreme statement of
counsel . There is no evidence upon which to base that altogether, excep t
the statement of Mr. Henderson, and I say he is responsible for that ; I
am not . You may retire . '

"22. Ought I not, in the light of my address, to have told the jury
more fully that they were the sole judges as to the facts, and that m y
statements were made merely to aid them in coming to a conclusion ?

"Ought, for any of these reasons, the accused to get a new trial, or th e
indictment be quashed?"

The appeal was argued at Vancouver on the 26th of Novem-
ber, 1913, before MACDONALD, C .J.A., MARTIN, GALLIHER and
MOPHILLIPS, JJ.A.

Stuart Henderson, for prisoner : Question 1 : Owing to th e
recent change in the law as to the number of grand juror s
required to find a true bill, the trial judge should have told th e
jury the law required that twelve should agree on finding a tru e
bill : see Sproule v . Regina (1886), 1 B .C. (Pt. 2) 219 . A man
is presumed to know the law only in regard to himself : Hals-
bury's Laws of England, Vol . 9, pp 346-7, paragraphs 669-70 ,
and Vol . 18, p. 242, paragraph 589. On the fourth question we
contend there were no proper preliminary steps taken : see
Rex v. Gaffin (1904), 8 Can . Cr. Cas . 194, and the change wa s
not made on a right principle : see Reg. v. Ponton (1898), 2
Can. Cr. Cas. 192 ; Tremeear's Criminal Code, 2nd Ed ., p .
700, section 884 ; Crankshaw's Criminal Code, 3rd Ed .,•sectio n
884, pp. 957-9. On question 10, as to allowing in evidence, t o
chew that accused was guilty of criminal acts other than tha t
covered by the indictment, see Makin v. Attorney-General fo r

New South Wales (1894), A.C. 57 ; Rex v. William Henry

Ball (1911), A.C. 47 ; Rex v. Chitson (1909), 2 K.B. 945 ;
Rex v. Dyson (1908), 2 K.B. 454. Taking questions 10 and
11 together, it is prejudicial to the accused to connect him wit h
Moses Paul, either in connection with the murder charge d
against Moses Paul or in connection with his breaking gaol : see
Russell on Crimes, 7th Ed ., Vol. 3, pp. 2,097, 2,111, 2,113 .
There is no evidence to connect Spintlum and Moses Paul : see
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Reg. v. Chasson (1876), 16 N .B. 546 ; Rex v. Ellis (1910), 5
Cr. App. R. 41 ; Griffits v. Payne (1839), 11 A. & E . 131 ;
Reg. v. Geering (1849), 18 L.J., M.C. 215. As to question 13 ,
we submit the prisoner can try on the boots found to be those
worn by the man who was behind the log from which th e
shooting took place. He can do this by way of a statement
without becoming a witness . With reference to the last question,
the jury were not properly instructed as to their being the sole
judges of the facts : see Rex v. Coulter (1910), 5 Cr. App. R.
147 ; Rex v. Beeby (1911), 6 Cr . App. R. 138 .

A. H. MacNeill, K.C., for the Crown, under direction of the
Court, confined his argument to questions 1, 4, 10, 11, 1 4
and 19 : On the first question, objection should have bee n
taken before the grand jury found a true bill at Vernon. On
question 4, see Rex v. Roy (1909), 14 Can. Cr. Cas . 368 . The
Court will not interfere with the discretion exercised by th e
trial judge . On question 10, the evidence that accused wa s
charged with other crimes should be let in to rebut the allega-
tion of the defence that accused shot in self-defence : Makin v .

Attorney-General for New South Wales (1894), A.C. 57 at p .
65 ; Rex v. William Henry Ball (1911), A.C. 47 . On question
11, as to disallowing the cross-examination of Burr on th e
information he laid against Moses Paul for the murder of
White, this was properly refused on the ground of public policy :
see Phipson on Evidence, 3rd Ed ., pp. 163-4 ; Roscoe's Nis i
Prius Evidence, 16th Ed., p. 171 .

Henderson, in reply.
Cur. adv. vult .

4th December, 1913 .

MACDONALD, C .J.A . : The crime of which the prisoner wa s
convicted was committed in the County of Cariboo. The place
of trial was changed at his instance to the County of Yale . A MACDONALD,

C .J .A .

true bill was found at the assizes at Vernon, in the latter
county, by a grand jury consisting of twelve . As the law applic-
able to that county then stood, twelve jurors were required t o
concur in the finding. The learned Chief Justice of British
Columbia, who presided, gave the grand jurors no instruction s
on this point.

COURT OF
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SPINTLUM

Argument
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The first question submitted to us in the reserved case is :
"Ought the learned Chief Justice to have instructed the grand jury a s

to the number sufficient to find a true bill at Vernon on the 26th of May,

1912 ? "

There is no evidence before us that twelve did not concur in
finding the bill . In the absence of such evidence, I think I
must hold that what was done by the grand jury was regularl y
done and that when they returned a true bill it was a bill foun d
by the requisite twelve jurors.

The trial at Vernon having resulted in a disagreement of the
jury, application was made on behalf of the Crown to change
the place of trial from Vernon to New Westminster, in th e
County of Westminster. The application was made to the
presiding judge at the assize in rather an informal way . The
circumstances justifying the change were not set forth o n
affidavits, but this was not objected to by prisoner's counsel .
The learned judge and the counsel on both sides were alread y
seized of the facts upon which the application was based . They
were, shortly : that there was not a sufficient panel of juror s
from which to obtain a new jury at that assize ; that to traverse
the case to the next assize at Vernon would result in several
months' delay in bringing the accused to trial, with the conse-
quent danger of loss of evidence by the death or disappearance
of Crown witnesses ; and that an assize was to be held in Ne w
Westminster within two weeks of that date . There were also
other special circumstances in the case peculiar to it, which
developed during the trial and were known to the trial judg e
and to counsel . Counsel for the accused opposed the chang e
of venue, although he recognized the propriety of not trying
the accused at the then sittings . The learned Chief Justice,
considering that is was in the interest of justice that the plac e
of trial should be changed, ordered the place of trial to b e
changed to New Westminster .

I state these facts more especially with reference to the
fourth question, but they also have a bearing upon the second
question, which is :

"Ought the order made on the 4th of June, changing the venue, to hav e
contained the full signature of the Chief Justice instead of his initial an d
the signature and designation of the registrar and the seal of the Court? "
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My answer to that question is : No. No formal order at all COURT of

APPF.AT,

was necessary . The entry in his book by the clerk of assize wa s
sufficient without a formal order, and could, if necessary, have

	

191 3

been proven in the ordinary way by an exemplification of the Dec. 4.

proceedings .

	

ERR

The third question was abandoned .

	

SPINTLUM

The fourth question is :
"Had the learned Chief Justice jurisdiction to make the said order, o r

ought it to have been made?"

The order referred to is the order changing the venue from
Vernon to New Westminster. It is a question as to whether,
on the trial and conviction of the accused at New Westminster,
the learned judge who presided there (MORRISON, J.) could
properly state that question for the opinion of this Court ,
under the provisions of sections 1,013 and 1,014 of the Crimina l
Code. Prisoner's counsel strongly objected to the change, not
only before the judge at Vernon, but as well before the prisone r
was arraigned for trial at New Westminster. In the view I
take on another phase of the question, it becomes unnecessary
to express an opinion as to whether or not the question of th e
validity of the said order can be reviewed on a stated case i n
the manner attempted here . I base my answer to this question
on this : that by section 884 of the Criminal Code the judge i s
given power to change the place of trial whenever it appears MACnoNALi,,

to him to be expedient to the ends of justice to do so . When

	

C .J .A .

he is seized of facts from which it could properly be inferred
that it is expedient to the ends of justice to make the change hi s
decision becomes one of fact, not one of law, and hence not open

to review by way of case stated to this Court . As I have already
said, the circumstances under which the place of trial wa s
changed were exceptional, and the usual practice of putting th e
facts forward on affidavit was not adopted . That, however, is a
matter of practice and, besides, was assented to, properly enough ,
under the peculiar circumstances of the case, by counsel for the
prisoner, the learned judge being seized of the facts .

While what was done was proper under the circumstances of
this case, I nevertheless think that, as a matter of practice, th e
course adopted and the class of evidence required in such cases
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Ponton (1898), ib . 192 ; Reg. v. McEneany (1878), 14 Cox,
1913

	

C.C. 87 ; and Reg. v. Phelan, ib . 579, and many others, ought
Dee . 4 . to be adhered to .

REx

	

I would answer the other questions submitted, namely, ques -
v .

	

Lions 5 to 22, both inclusive, by saying that the course adopte dSPINTLUM

by the learned judge was not wrong .

MARTIN, J .A. : In my opinion the questions reserved shoul d
be answered as follows :

Question 1 : In the negative. No precedent has been cite d
in support of an objection to a charge to the grand jury. In
the eye of the law that body occupies a very high position, and,
as the grant inquest of the county, is supposed to and shoul d
comprise the "wisest and best" of its residents, including, in
England, at least, "a number of magistrates" (cf. In re The

Sheriff of Surrey (1860), 2 F. & F. 238), in short, those wh o
would presumably thoroughly under-stand their duty . While
I agree that it would have been a proper thing to have explaine d
to them any change in regard to the performance of their duties
(and I may say that when I used to go on circuit I adopted tha t
course), yet other judges may well take the view that I did s o
ex abundanti cautela, and I am quite unable to say that th e
omission to do so carries with it any legal consequences . The

MARTIN, J.A. maxim Omnia prcesumuntur rite et solenniter esse acta (Broom' s
Legal Maxims, 8th Ed ., 737) is specially applicable to the act s
of such a tribunal, particularly in a change in their own bod y
which they would almost inevitably take cognizance of an d
inquire into .

Question 2 : In the negative . This is an order of the Court ,
under the seal of the Court, and verified by the signature of th e
proper officer, the district registrar (who acted as clerk of
assize), after being initialled by the judge . Different Courts have
different ways of authenticating their orders. For example, those
of this Court are initialled by a judge thereof and sealed an d
signed by the registrar . Orders made by one of us in chamber s
are signed by the judge who made them. In the Admiralt y
Court all orders are signed by the registrar, except those for
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payment out of money, which are signed by the judge and wit- COURT OF
APPEAL

nessed by the registrar . In the Court below (i .e ., Suprem e
Court of British Columbia), orders are signed as they are in

	

191 3

this Court . In the County Courts, it has been held by the old Dec . 4 .

Full Court in Martin v . Brown, 21st June, 1905, that in general

	

REg

the mere entry of judgment in the registrar's book at the trial
SPIVV.LUM

is a sufficient record of the judgment without taking out any
formal order, and the formal judgment at the trial, which was
in fact taken out in that case, and held valid, was tested "By
the Court," by the registrar, and sealed .

Question 3 : This was abandoned .
Question 4 : In the affirmative. This is the most substantial

of the questions raised, and after a careful, I may even say
anxious, consideration of it, I can only reach the conclusion that,
assuming the prisoner's counsel is right in his contention that
we can review the exercise of discretion by the trial judge at
the Vernon assizes, I find myself unable to say that the cours e
adopted by the Court was not, on all the facts which were full y
within its cognizance, "expedient to the ends of justice." A
discretion of this nature, exercised under the wide language o f
the statute, must be reviewed with great care, but I am free to
admit that had it appeared on the facts before the Court, whic h
were all in its own cognizance (and, therefore, in this case, no t
necessary to be placed upon affidavit, as they should otherwis e
be), that the exercise of the discretion had proceeded upon a MARTIN, s .A.

mere matter of convenience either to the parties or to the Court ,
that would not, on the authorities, have been a sufficient ground
upon which the Court could have founded its "satisfaction" i n
a legal sense. But the reference of the Court and counsel t o
the chances of witnesses disappearing is an additional and
weighty element which the Court was entitled to estimate in
the exercise of its discretion to bring on the case for trial at th e
earliest possible date, particularly in the light of the fact tha t
during the trial it clearly appeared that a reign of terror ha d
for a considerable time existed in the district where the crim e
was committed, which admittedly had an effect upon the evi-
dence of the chief witness of the Crown in his testimony befor e
the coroner's jury, owing to the fact that a Chinaman, who
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recently had given damaging evidence at a coroner's inques t
against an Indian associated with the prisoner, had been mur-
dered .

Many of the leading cases on change of venue have been cite d
to us, and the rest are to be found noted in the text books, e .g . ,
Roscoe 's Criminal Evidence, 13th Ed ., 220 ; Archbold's Crim-
inal Pleading, 24th Ed., 142-3 ; Short & Mellor's Crown Office
Practice, 2nd Ed ., 106-7 ; Halsbury 's Laws of England, Vol . 9 ,
p . 350 ; Bowen-Rowland's Criminal Proceedings, 2nd Ed ., 49 ,
77 ; and Crankshaw's Criminal Code, 3rd Ed., 957 ; and I have
consulted a great number of them in the endeavour to find on e
which had the unusual feature in the case at bar, viz . : that the
venue was changed twice, first at the request of the prisoner, an d
second, of the Crown . I have been trying to find some decision
to support the very plausible view that once an accused ha d
been removed from his original county it would not require so
strong a case to remove him again into another, on the theory
that his newly-acquired rights in the county of his selection
would not be so deeply rooted as those in the county of hi s
origin, because, as is said in Chitty's Criminal Law, 2nd Ed . ,
1826, Vol . 1, p. 177 :

"In the earlier periods of our history it was even necessary that the
offence should be tried by a jury of the visne or neighbourhood, who wer e
then regarded as more likely to be qualified to investigate and discover the
truth than persons living at a distance from the scene of the transaction "

—a reason which could have no application once the trial ha d
been removed from that visne . Apparently the point has not
come up for decision before now, so I am free to express my vie w
thereon, and it is that it is not necessary to shew so strong a
case for a second change, since it cannot be presumed that a
jury of a third county would even theoretically be any les s
qualified to do justice than a jury of a second, and therefore,
the accused should be prepared with some definite and substan-
tial answer to such an application when properly grounded . But
he has shewn nothing of the kind here, consequently his objec-
tion to the course adopted cannot prevail .

Questions 5, 6 and 7 : In the affirmative.
Question 8 : In the negative .
Question 9 : Abandoned .
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Questions 10 and 11 : In the affirmative, having regard to COURT of
APPEAL

the relevant points at issue .
Question 11 : In the affirmative, on the ground of public 191 3

policy . Dec . 4 .

Question 12 : In the affirmative, in the circumstances .

	

But REX

if the learned judge intended to lay down the general rule that
SPINTLUM

there could be no cross-examination upon an answer made to a
juror, that cannot be supported. Here, however, the juror wa s
simply trying to ascertain if he had got a fact, already deposed
to, rightly in his mind .

Question 13 : In the affirmative . Assuming that the prisoner
had the right to make a statement, short or long, as he chose ,
that does not entitle him to give a mere demonstration in dumb
show. You cannot make a statement by stating nothing ; that
is obviously an attempt to get in evidence under the guise of
making a statement. Of course, even a dumb person may make ,
in effect, an oral statement (as well as a written one) by well -
known means, but that is only in reality another form of speec h
by employing a different agency to attain that object .

Questions 14 to 21 : All in the affirmative . These relate to
MARTIN' J .A .

the charge, and it is sufficient to say that reading it as a whole ,
(which must be done : Jones v. Canadian Pacific Railway Com-

pany (1913), 29 T.L.R . 773), in the light of the relevant issues
and the evidence adduced, no valid objection can be take n
thereto.

Question 22 : In the negative. The jury could only under-
stand from what was said to them that they were the sole judge s
of the facts . Whenever the learned judge expressed an opinion
he coupled it with that direction.

It follows that all the questions reserved should be answere d
in favour of the Crown .

GALLIHER, J.A. agreed with MACDONALD, C.J.A.

	

GALLIHER ,
J .A.

McPHILLIPS, J.A. : Crown case reserved by MORRISON, J.
Under the Criminal Code as it now stands, any question of law
may be reserved for the opinion of the Court of Appeal, and no MCPHILLIPS,

proceeding in error shall be taken in any criminal case . Twenty-

	

J .A.
two questions in all have been submitted, upon all of which m y
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The only question which has given me concern is No . 4 ,
Dec . 4 . dealing with the change of venue from the County of Yale t o

REX

	

the County of Westminster . The change of venue wa s

SPINTLUM
made by HUNTER, C.J.B.C. at Vernon, in the County of Yale,
and as submitted, reads in this way :

"4. Had the learned Chief Justice the jurisdiction to make the said
order, or ought it to have been made? "

This question is answered by me as all the other questions are ,
that no error has taken place—or, specifically, I answer yes.

The change of venue, in my opinion, in any view of it, wa s
essentially a matter of procedure, and, if the order made di d
not proceed upon proper material, it is only a matter of irregu-
larity, and cannot avail now to implement or bring about a ne w
trial . That it is within the category of an irregularity I refer
to Clerk v. The Queen (1861), 31 L.J., Q.B. 175, a decision in
the House of Lords .

It may be of interest to, at this point, observe that at the
motion of the accused the venue was changed from the count y
in which the offence was committed, that is, the County o f
Cariboo, to Vernon, in the County of Yale, and the challenged
change of venue was at the instance of the Crown, to New

MCPHILLIPS, Westminster, in the County of Westminster . The accuse d
J .A . being out of his county at his own instance even under the

earlier cases—was without the environment of insistence upon
trial in the locality where the offence was committed ; further,
the proceedings shew he was given the opportunity to return to
the original venue . There is no suggestion that the trial itsel f
worked any prejudice to the accused in being held at New West-
minster, and I think it can be well stated that admittedly th e
accused has been in no way prejudiced by being tried in New
Westminster.

In approaching matters of this kind, Courts must always giv e
the closest attention to the statute law . Parliament is th e
highest Court, and it must be assumed that public policy, i f
contained in express words in the statute law, is the declare d
public policy, not impairing of course save where abrogated—
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the inherent power of the Court to act upon well-understoo d
principles of public policy. Now, what is the duty cast upon
the Court of Appeal? It is to be found in section 1,019 o f
the Criminal Code, as follows :

" 1,019 . No conviction shall be set aside nor any new trial directed ,
although it appears that some evidence was improperly admitted or rejected ,
or that something not according to law was done at the trial or some mis-
direction given, unless, in the opinion of the Court of Appeal, some substan-
tial wrong or miscarriage was thereby occasioned on the trial : Provide d
that if the Court of Appeal is of opinion that any challenge for the defenc e
was improperly disallowed, a new trial shall be granted."

In my opinion no substantial wrong or miscarriage was
occasioned on the trial . Further, in my opinion, no question
of law arising either on the trial or on any of the proceedings ,
preliminary, subsequent or incidental thereto in fact took place,
because, in my opinion, even if the change of venue was a ques-
tion of law—which I deny—the Court of Appeal, acting unde r
section 1,019, has a plain duty, and that is, if no substantia l
wrong has ensued, the conviction stands, and examining the lan-
guage of section 1,019 it will be seen that it is most precise in
its terms "something not according to law was done at the trial . "
Can it be said that the order made affecting the change of venue
"was done at the trial" ? I would unhesitatingly say : No. If
authority is needed to support this view, I would refer to
Faderman, Laurio, and Gordon's Case (1850), 1 Den. C.C. 565 .

Alderson, B . at p. 568 :
"You say the trial begins with the arraignment ; how then do you explai n

the question which is put to the prisoner after arraignment : How wil l
you be tried? At what point in the proceedings did the trial by battl e
begin? Trial is a very technical word . "

In further support of the opinion to which I have come, see
Reg. v. Clark (1866), L .R. 1 C.C. 54 ; Reg. v. Gibson (1889) ,
16 Out. 704 at pp . 710-11, Armour, C .J . ; Brisebois v . The
Queen (1888), 15 S.C.R. 421 ; Morin v. The Queen (1890) ,
18 S .C.R. 407 .

The Court of Appeal, in acting under section 1,019, has to

COURT OF
APPEAT ,

191 3

Dec. 4 .

REx
V.

SPINTLUM

MCPHILLIPS ,

	

The change of venue was all anterior to the trial of the accused.

	

J .A .

In the case above cited, Parke, B. at pp. 567-8 said :
"Properly, there is no trial till issue is joined .

	

`Convicted' in the
statute means `convicted on the trial .'"
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address itself to what was done "at the trial" and "on the trial . "
Ritchie, C.J. in the Morin case, at p . 415 said :

"Until a full jury is sworn there can be no trial, because until that i s

done there is no tribunal competent to try the prisoner . The terms o f

the juryman's oath seem to shew this. As it is to be inferred as we

have even from what Lord Campbell says that all that takes place anterior

to the completion and swearing of the jury is preliminary to the trial ."

I am not unmindful of section 1,014 of the Criminal Code,
which admits of there being reserved "any question of la w
arising either on the trial or any of the proceedings preliminary
. . . . thereto," but in my opinion, change of venue is not a
question of law, and, if, contrary to my view, it is a question of
law, it is a mere irregularity, as before stated, and upon the
evidence before us has worked no injustice, and no "substantia l
wrong or miscarriage was thereby occasioned on the trial" (sec-
tion 1,019), and I refer to the language of Sir Charles Fitz-
patrick, C .J. in Allen v. Rex (1911), 44 S.C.R . 331 at p . 339 :

"I cannot agree that the effect of the section is to do more than, as I

said before, give the judges on an appeal a discretion which they may b e

trusted to exercise only when the illegal evidence or other irregularitie s

are so trivial that it may safely be assumed that the jury was not

influenced by it. "

Here we have no question of influence upon the jury, nothing
which goes to the merits ; a mere matter of procedure, and
nothing established that the accused, duly tried by a jury—by a

MCPHILLIPS, Court—which I hold to be one of competent jurisdiction, was i n
J .A .

	

any way prejudiced by being tried at New Westminster . The
language of Gwynne, J . in the Morin case, supra, at pp . 452-4 ,
seems to me to be particularly in point in this case .

The evidence before this Court is that a condition of terrorism
existed in the neighbourhood where the crime was committed ;
that is, witnesses who could give relevant and material evidenc e
were intimidated by the fact that they were in peril of their
lives, and the evidence is that a material witness in one case o f
murder was recently done to death . It was owing to the strong
feeling existent—of resentment to this condition of things—
that the accused applied for a change of venue, believing that
he would not receive a fair trial ; therefore, the ends of justic e
admittedly would be best served by a removal as far as possibl e
from the scene of the offence .

COURT O F
APPEA L

191 3

Dec. 4 .

RE X
V .

SPINTLUM
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Reverting to the order made by the Chief Justice changing COURT OF

the venue from the County of Yale to the County of West- -
minster, I have this further to say, that his decision, discre-

	

191 3

tionary in its nature, which must be admitted, founded, as the Dec . 4 .

evidence shews, upon cogent evidence—the peril that unless the

	

REx

trial be had at an early date the witnesses of the Crown would

	

V.
SPINTLU M

not be forthcoming ; that upon the particular facts of this cas e
the Chief Justice had evidence before him that entitled him t o
make the order, and were his decision reviewable, I would hol d
that the order was rightly made . Whilst I say this, I pause to
observe that it is perhaps the better practice to insist upon th e
usual formal evidence being adduced that a long course of prac-
tice has called for—not that I in any way hold that it is essen-
tial—where the ends of justice have been attained, as in thi s
case .

On the whole, I am of opinion that no substantial wrong or
miscarriage was occasioned by reason of any of the matter s
called in question and reserved for the consideration of thi s
Court, that is, there being no miscarriage of justice, the M""TALL '"'J .
conviction should stand . This opinion, arrived at by me,
was only arrived at after the consideration of the foregoin g
authorities, together with the following, amongst other authori-
ties : Reg. v. Murphy (1869), L .R. 2 P.C. 535, 38 L.J., P.C .
53 ; Rex v. Meyer (1908), 24 T.L.R. 621 ; Rex v. Bertrand

(1867), 16 L.T.N.S. 752 ; Rex v. Christie (1913), 30 T.L.R .
41 ; Rex v. Westacott (1908), 25 T .L.R. 192 ; Reg. v. Palmer

(1856), 5 El . & Bl . 1,024 ; Clark v. Reg . (1860), 29 L.J., Q.B .
232, (1861), 31 L .J., Q.B. 175, 9 H. L. Cas. 184 ; Rex v .

Michaelson (1912), 19 R. de J . 49 .

Conviction affirmed .
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Statement

COOK v. NEWPORT TIMBER COMPANY.

Negligence—Damages—Employers' Liability Act, R .S .B .C. 1911, Cap. 74 ,
Sec. 3, Subsec . (I), and Sec . 7, Subsets . (1) and (3) —Pleadings—
Defect in statement of claim—May be cured by defence .

A specific denial in the defence of an allegation that the plaintiff shoul d
have, but neglected to plead in an action for damages under th e
Employers' Liability Act, cures the defect, if the issues are thereby
defined in the pleadings with sufficient clearness for the trial .

APPEAL by defendant Company from the judgment o f
MORRISON, J . and the verdict of a jury in an action tried by
him with a jury on the 19th and 20th of March, 1913, fo r
injuries sustained by the plaintiff while in the employ of the
defendants at their logging camp. The plaintiff had charge
of a donkey-engine by which logs were hauled to a skidway ,
or landing, from which they were loaded on to cars on th e
defendants' logging railway, the skidway consisting of five
skids about nine feet apart . The logs were hauled from a dis-
tance of about 800 feet by a main cable line from the donkey-
engine, joined to one end of a tag-line, the other end of whic h
was attached to a choker hooked on the end of the log . The
main cable line and the tag-line were joined by a link . About
an hour before the accident, the centre (or third) skid in th e
skidway, or landing, having become loose and out of position,
was taken out altogether, by order of the defendants' superinten-
dent. Work continued, and after a number of logs had bee n
hauled to the landing, a log, in coming up, dropped in the space
caused by the removal of the centre skid and jammed agains t
the fourth skid . The link connecting the main line and tag-lin e
broke and the main line flew back, striking the plaintiff, break-
ing his arm and causing other injury . The plaintiff claime d
damages by reason of the negligence of the defendants in allow-
ing the skidway to remain in an unsafe condition, in not pro-
viding a proper means of signalling the plaintiff as the logs
came to the skidway, and for improperly using a link instead
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of a swivel between the main cable line and the tag-line. COURT OF
APPEAL

Plaintiff also pleaded the Employers' Liability Act, but simply
alleged that the accident was caused by negligence . The

	

191 3

defendants, in addition to the usual defence, set up that the Nov. 24 .

alleged defective condition of the ways, machinery, plant and COO K

appliances used in connection therewith, did not arise from the

	

v
NEWPORTneglect of the defendants, or some person entrusted by them with IMSER Co .

the duty of seeing that the condition of the ways, machinery ,
plant and appliances were proper and fit for the purposes fo r
which the same were used, and the failure to discover or remedy

Statement
the defective condition (if any) was not owing to the neglect o f
the defendants or of any person entrusted by the defendants .

The appeal was argued at Vancouver on the 24th of Novem -
ber, 1913, before MACDONALD, C.J.A., IRVING, MARTIN,

GALLIHER and McPHILLIPs, JJ.A .

Ritchie, K.C., for appellant Company : There is no common
law liability, no defective system or negligence . The only
question is whether there is liability under the Employers '
Liability Act, section 3, subsection (1), read with section 7 ,
subsection (1) . Dublin, Wicklow and Wexford Railway Co . v .

Slattery (1878), 3 App. Cas. 1,155, applies here . See also
Fairweather v. Owen Sound Quarry Co . (1895), 26 Ont. 604 .
If a defect arises in the works, ways, etc ., the defect must be
brought before the governing body : see Brooks, Scanlon,

O'Brien Co. v. Fakkema (1911), 44 S.C.R. 412 at p. 417 ;
Fralick v. Grand Trunk Ry. Co. (1910), 43 S .C.R. 494 at p .
521. In this case the system was properly installed in the first Argumen t

place and a defect arose later that did not come to the knowledge
of the governing body : see Lovegrove v. London, Brighton, and

South Coast Railway Co . (1864), 16 C.B .N.S. 669 ; Gallagher

v . Piper, ib . 677 ; Cribb v. Kynoch, Limited (1907), 2 I .B .
548 ; Young v. Hoffmann Manufacturing Company, Limited ,

ib . 646 ; McFarlane v . Gilmour et al . (1884), 5 Ont . 302 .
Linder the Employers ' Liability Act a case has not been mad e
out, as the plaintiff only pleaded that there was negligence ,
without stating any further facts .

Martin, K.C., for respondent (plaintiff) : There is an action
40
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at common law : Ainslie Mining and Ry. Co. v. McDougall

(1909), 42 S.C.R. 420 ; and under the Employers' Liability
Act there is no doubt that there is a case, as the issues ar e
clearly defined on the pleadings as a whole .

Ritchie, in reply.

MACDONALD, C .J.A . : I would dismiss the appeal . Without
expressing any final opinion as to whether a case was made ou t
at common law or not, I am satisfied that a case was made ou t
under the Employers' Liability Act . The plaintiff's pleading
was not as specific as it ought to have been, but the defendants ,
in their statement of defence, pleaded what the plaintiff ough t
to have pleaded, and therefore, when the case went to trial, th e
issues were clearly enough defined on the pleadings. When I
say that, I am not to be taken as approving of this manner o f
pleading. I think I pointed out a short time ago that sufficient
attention was not being paid by practitioners to the question o f
pleading, and sufficient attention is not being paid, I am sorr y
to say, to keep the parties within their pleadings at trial, or t o
amend, if an amendment should be necessary . I think the
course of the trial also shews that the parties intended to figh t
it out under the Employers' Liability Act . The evidence i s
sufficient to justify the conclusion which the jury have come to ,
both on the question of negligence of the defendant in no t
maintaining the skidway in a proper and safe condition, an d
also on the question of alleged contributory negligence on the
plaintiff's part.

IRVING, J .A. : In this case I feel some doubt. The state -
ment of claim was drawn very badly, but the defendants, how-
ever, have done their best to cure the defects that the drafts -
man of the statement of claim had created . On the whole ,

IRVING, J .A . I think that there was a case on the pleadings made out, eithe r
under section 3, subsection (1), or under section 7, subsectio n
(1). The point upon which I entertain doubt is this : I am
satisfied that Norton was the person who had superintendence
entrusted to him within the meaning of section 7, subsectio n
(1), but the question, "Was there negligence on the part of

COURT OF
APPEAL

1913

Nov. 24 .

COO K
v.

NEWPORT
TIMBER CO .

MACDONAL D
C.J.A.
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Norton in not having the defect remedied at once ?" was not put
to the jury as fully as it ought to have been put .

I would dismiss the appeal .

COURT OF
APPEAL

191 3

Nov. 24 .

MARTIN, J.A. : I quite agree that the appeal should be dis- cooa
missed. I have read through the whole charge . It is not a s
satisfactory as it ought to have been, but at the same time I

TIMBER Co.
think it sufficiently raises the real issues in the case. I do not
think there is any other course open to us, upon the evidence, MARTIN, J .A .

which is certainly ample to sustain the verdict, than to adop t
the course of dismissing the appeal .

GALLIHER, J .A. : I agree that the appeal should be dis-
missed. I entertain no doubt that the plaintiff could not suc-
ceed at common law, and that he should succeed under th e
Employers' Liability Act . Taking the pleadings as a whole, an d
taking the course pursued at the trial, right up to the end, thi s
Court cannot say that that question was not tried out, and tha t
the jury has not passed upon that question .

McPRILLIps, J.A. : I agree that the appeal should be dis-
missed, for this reason : In the first place, I do not consider tha t
the action has been established at common law. I think the
defendants are not liable at common law. I think, however, it
is clear that liability has been established under the Employers '
Liability Act . And when I say that, I would like to observ e
that in this particular case this Court would have been greatl y
assisted if questions had been submitted to the jury, and, speak-
ing for myself, I think that it would be in the interest of and McPHILLIPS ,

advancement of justice if the trial judge would always submit

	

J .A .

questions, especially when either counsel before him requests it .
In this particular case, I feel myself bound to say that m y

opinion of the evidence is that there was a person in superin-
tendence coming within the Employers' Liability Act, sectio n
7, subsection (1), also, of course, considering section 3, subsec-
tion (1) ; that is, you have to take both enactments together ;
that there was a person in superintendence, a person who wa s
charged with seeing that the ways were in proper condition.
That person would have been said to be Norton, if the jury

OALLIIfER,
J.A .
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COURT OF
APPEA L

191 3

Nov . 24 .

COOK
D.

NEWPORT
TIMBER CO.

MCPHILLIPS ,
J.A.

had answered a question directed to who was in superin-
tendence. That being so, then this plaintiff is excused from
section 7, subsection (3), which he would not be excused fro m
if there was not there present at the time, somebody in superin-
tendence who knew of the condition of things . Norton was
that person. He undertook to go on and work, with the knowl-
edge that there was that defect, with the knowledge that there
was that risk. Under section 3, subsection (3), that excuse s
this plaintiff. Unquestionably Norton was the plaintiff' s
superior, and the plaintiff knew that Norton knew of the condi-
tion, because it was brought promptly to his knowledge by Nor -
ton saying : "This will be remedied tonight ." It seems to me
one could not obtain a case where the facts made it more clear
that the employer had taken the risk, and that risk was the
imminence, or probability, or likelihood of an accident . In my
opinion there is liability, but it is only under the Employers '
Liability Act.

Appeal dismissed .

Solicitors for appellants : Bowser, Reid & Wallbridge .

Solicitors for respondent : Taylor & Hulme.
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C. W. STANCLIFFE AND COMPANY, LIMITED v .
THE CORPORATION OF THE CIT Y

OF VANCOUVER.

COURT OF

APPEA L

191 2

Nov. 28 .
Practice—Appeal—Evidence—Duty of party desiring to appeal .

It is the duty of a party who may want to carry a case further to have th e
evidence at the trial so taken that on appeal it can be properly an d
clearly brought before the Court.

Ex parte Firth; In re Cowburn (1882), 19 Ch. D. 419, adopted .

APPEAL by plaintiff Company from the judgment of GRANT ,

Co. J. of the 9th of May, 1912, in an action for the price of a
concrete mixer . The defence was a denial of any contract t o
purchase, or in the alternative, that the article was unsuitable
and that there was no acceptance. At the trial there was n o
stenographer present, but the judge took notes of the evidenc e
for the plaintiffs, and reserved a motion for nonsuit at th e
close of the plaintiffs' case. The case for the defence was then
proceeded with, but the judge took no notes of the evidence . At
the close he dismissed the action, with costs . Plaintiffs
appealed .

The appeal was argued at Vancouver on the 21st of Novem-
ber, 1912, before MACDONALD, C.J .A., IRVING, MARTIN and
GALLIHER, JJ.A .

Whiteside, K.C., for appellant .
Hay, for respondent.

28th November, 1912 .

MACDONALD, C .J.A . : I would dismiss the appeal for the MACDONALD ,

reasons given by my brother IRVING.

	

C.J.A.

IRVING, J .A . : There were no notes of evidence whatever.
The objection was taken, and in support of the objection Mr .
Hay cited Ex parte Firth ; In re Cowburn (1882), 19 Ch. D.

IRVING, J.A .

419, a decision of the Court of Appeal, in which the rule i s
laid down that where solicitors expect to appeal, it is thei r
business to have the evidence taken, so that the evidence can be

C. W.
STANCLIFFE

& Co.
V.

CITY OF
VANCOUVER

Statement
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brought before this Court. That rule, laid down in 1882 by
the Court of Appeal, has been copied into the text books, an d
there it has remained—a permanent warning for the guidance of
the profession ever since . Speaking for myself, I think that we
ought to adhere to it .

MARTIN, J.A. : I agree. The notes of evidence taken by the
learned trial judge are admittedly defective in essentials, but
he is unable to supplement them, though applied to for tha t
purpose, and it is admitted that counsel are unable to supply th e
deficiency by "such other materials as the Court may dee m
expedient," as provided by marginal rule 875, subsections (b )
and (c), which I draw attention to, and also to Rendell v.
McLellan (1902), 9 B.C. 328, which should have been cited t o
us . In such circumstances it would be hopeless to attempt t o
set aside this judgment, which depends on findings of fact .

GALLIHER, J.A. : I concur .
Appeal dismissed .

Solicitor for appellant : A . M . Whiteside .

Solicitor for respondent : J. G . Hay.

COURT OF
APPEAL

191 2

Nov. 28.

C. W .
STANCLIFFE

&CO .
V.

CITY OF
VANCOUVER

MARTIN, J .A.

OALLIHER,
J .A.
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MOMSEN v. RUDOLPH.

	

CLEMENT, J .

191 3

Malicious prosecution—Charge of theft of boat from assignee for benefit of Jan .
of builders—Acting on solicitor's advice—Malice—Damages .

	

9 .

A person who institutes a criminal proceeding, honestly believing in hi s
case, is entitled to act on the advice of his counsel, but the duty is June 17 .
placed upon him to put before counsel everything, including all cir -	
cumstances in mitigation of the accused's action .

	

MOMSEN

v .
RUDOLPH

APPEAL by defendant from the judgment of CLEMENT, J .

in an action claiming $25,000 damages for malicious prosecu-
tion, tried at Vancouver on the 27th and 28th of November ,
1912. The plaintiff was arrested at 5 o'clock in the morning,
at his hotel, upon a warrant charging him with the theft of a
boat, the property of the defendant . He was taken to the police
station and detained there until the opening of the Court, when ,
the case being adjourned until the next day, he was released on
bail . On the charge coming on for hearing, it was dismissed.
The facts out of which the prosecution arose were that the
Woodman Baxter Company assigned to the defendant for th e
benefit of their creditors. This company, a boat-building con-
cern, had at the time of their assignment a motor boat unde r
construction for Momsen & Rowe, of which firm plaintiff is a Statement
member. The boat was being built under a contract which pro-
vided for payments from time to time as construction pro-
gressed, and at the date of the assignment the builders had
received some $1,540 on account, but the boat, in her the n
state, was not worth more than $1,000. The day before th e
assignment, one of the building firm, named Wood -
man, informed Rowe that they had better take the boa t
back and finish her themselves, at the same time inviting him
to attend a meeting of the creditors . Rowe attended this meet-
ing, and informed the creditors of the position of affairs, and
also of the suggestion of Woodman . He also asked the creditors
if they would complete the contract, but submitted that the

COURT OF

APPEAL



632

	

BRITISH COLUMBIA REPORTS .

	

I.VOL.

CLEMENT, J . boat, as she stood, was the property of his firm . The creditor s

1913

	

did not agree in this, and nothing was done in the way of a n
Jan. 9. arrangement about completing the boat . Plaintiff went to the

builders' yard, took possession of the boat, and affixed tw o

June 17. assignment, and found plaintiff in possession of the boat. He
MoMSEN did nothing in the direction of taking possession of the boat

RUD
v
oLPH for the creditors, nor of asserting their right to it then, bu t

subsequently negotiations took place between the parties as t o
the right to the boat, and defendant offered to relinquish all
claim for $300, which was refused . Defendant, being about to
sell the boat, plaintiff's firm issued a writ, and an injunctio n
was obtained restraining the defendant from dealing with th e
boat pending the trial of the action . The injunction was subse-
quently dissolved, but in the meantime Momsen & Rowe ha d
purchased most of the equipment of the bankrupt builders, an d
were proceeding to finish the boat, using said equipment i n

Statement
doing so. The judge, in dissolving the injunction, expressed
some opinion as to the possession of the boat passing to the
defendant under the assignment . He thereupon renewed hi s
claim, increasing his demand to $500 . By this time the vessel
was ready for launching, and was in premises held by plaintiffs '
firm. After the boat was launched, and tied up to the float ,
defendant consulted his solicitors, with the result that plaintiff
was prosecuted, as mentioned. The learned trial judge gave
judgment for plaintiff for $1,000 and costs . The defendant
appealed.

E. A. Lucas, for plaintiff.
M. A. Macdonald, for defendant .

9th January, 1913 .

CLEMENT, J . : At 3 o 'clock in the morning of the 11th o f
September last, the plaintiff was arrested at his room, occupie d

CLEMENT, J .
by him for some months previously, in a hotel on Seymour
street, Vancouver, upon a warrant charging him, upon an
information laid by the defendant, with the theft of a boat, the
property of the defendant as assignee of Woodman Baxter Com -

COURT OF notices on her : "Trespassers, keep off ; Momsen & Rowe . "
Later, defendant went to the yard to take possession under the
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pany. He was taken to the police station and there detained in CLEMENT, J.

custody until the opening of Court on the morning of the 11th,

	

191 3

when his case was adjourned until next day, the plaintiff being Jan. 9 .

released on bail. On the 12th the case was dismissed .
The plaintiff alleges that this prosecution of him by the COURT

APPF.A L

defendant was undertaken maliciously and without reasonable
or probable cause ; and in this action he seeks damages accord- 	

June 17 .

ingly.

	

MOM SE N

v.
The facts out of which the prosecution arose, as I find them RUDOLP H

on the evidence, are as follows : on the 10th of August, 1912 ,
the Woodman Baxter Company assigned to the defendant al l
their property liable to be taken in execution for the benefit of
their creditors . They were boat-builders, and previous to th e
assignment they had under construction a 45-foot motor boa t
for the firm of Momsen & Rowe, of which firm the plaintiff i s
a member. There was a written contract which provided fo r
payment from time to time as construction advanced. At the
date of the assignment for the benefit of creditors the Woodman
Baxter Company had received $1,540 on account, but the boat ,
as she then stood, was worth not much more than $1,000 .
Under those circumstances, on the day before the assignmen t
to the defendant was executed, Woodman informed Rowe, th e
plaintiff's partner, that they, Momsen & Rowe, had better tak e
the boat and finish her themselves, asking him at the same tim e
to attend a meeting of the creditors, which was to be held that CLEMENT, J .

day to discuss the situation . Rowe did attend at this meeting ,
at which the defendant, who is also secretary of the British
Columbia Credit Association, was also present . When the
question was raised as to the boat in question, Rowe informe d
the creditors of his firm's position, informed them of wha t
Woodman had told him, viz . : that it would be better to take
the boat and finish it themselves and asked them if they, th e
creditors, would like to take up the contract and finish the boat .
He claimed the boat, as she stood, as the property of his firm ,
but the creditors did not acquiesce in that view, and nothin g
in the way of any arrangement was arrived at . On the same
day the plaintiff Momsen went to the builders' yard and took
possession of the boat, affixing to her two notices, one on each
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CLEMENT, J . side : "Trespassers keep off ; Momsen & Rowe." The premises

1913

	

occupied by the builders were held by them as lessees at a

Jan . 9 .
monthly rental and there were on the property a large open -
roofed shed, an open tank, and two or three smaller sheds or

OF shacks, in which paints and tools were kept. After the assign-
ment to defendant, he went to the premises to take possession .

June 17
.	 He found the plaintiff in possession of the incompleted motor

MOMSEN boat, and saw notices which plaintiff had put up . He said

RUDOLPH nothing and did nothing to indicate any intention on his par t
to take possession of the boat in particular. He did not even
go aboard. He locked up the shacks and took away the books ,
remarking to Woodman, after looking about the premises, tha t
there was not much, apparently, for the creditors . The next
material date is the 20th of August, but between the date of th e
assignment and the 20th of August there were interview s
between the defendant and Rowe, Rowe insisting that the boa t
was the property of his firm, and the defendant taking th e
stand that it had passed to him under the assignment ; if so, the
moneys advanced by Momsen & Rowe would, he claimed, be a
claim against the estate . Working it out roughly along thes e
lines, he offered to relinquish all claim on the boat for $300 ,
which offer Rowe persistently refused to entertain. During one
of these interviews the defendant intimated that he would sell
the boat, and Rowe asked him how he could make delivery. I

CLEMENT ' J . should have mentioned that during all this time the defendan t
had not, so far as Momsen & Rowe were aware, any one in actua l
possession of any part of the assets on the builders' premises ,
but it appears that the defendant, about the 12th of August ,
engaged the night watchman at an adjoining mill to keep a n
eye upon the premises, presumably, of course, at night . With
this exception, the defendant did nothing to or upon the prem-
ises and did not attempt to interfere with the plaintiff's posses-
sion of the motor boat . But when the defendant spoke of sellin g
the boat, Rowe consulted his firm's solicitors with the result tha t
on the 20th of August a writ issued claiming specific perform-
ance of the agreement for the construction of the boat, or in th e
alternative, for delivery of her to Momsen & Rowe, the plaintiff s
in that action, and for an injunction to restrain defendant from
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selling, disposing of or otherwise dealing with the boat . This CLEMENT, J .

claim for delivery would throw doubt on the question of pos-

	

191 3

session. It would seem to be in the nature of an admission of Jan . 9 .

the defendant's possession, and were it not for what occurred
a few days later, would be a strong point in defendant's favour. °OAPPEAL

An interim injunction was obtained ex parte on the 20th of
August, which continued operative until the 3rd of September,

June 17 .

when it was dissolved, the learned judge, MURPHY, J . express- MOMSEN

ing, it is said, a strong opinion that the property in the boat RUDOLPH

had passed to the defendant under the assignment . But whil e
this injunction was in force, further interviews took plac e
between Rowe and the defendant, neither receding from his
position as to the legal point involved. As to the possession of
the boat, however, there was a decided strengthening of Momse n

& Rowe 's position. On the 24th of August they paid the arrear s
of rent due by the builders to their landlord and-took a lease t o
themselves for another month, paying the rent in advance . On
the 26th of August the defendant, as assignee, sold to Momse n
& Rowe the "stock, building, fittings, etc., of Woodman Baxter
Company, excepting one painted row boat, band-saw machine
and electric motor," for $130 ; and about the same time dis-
pensed with the services of the night watchman, of whose
employment he had never told the plaintiff . Momsen & Rowe
were proceeding to finish the boat, but apparently not much
was done to her before the 24th of August, but on the 26th of CLEMENT, J .

August the sale by the assignee to Momsen & Rowe, as abov e
mentioned, was made, with full knowledge on defendant 's par t
that Momsen & Rowe were going on to finish the boat ,
and, indeed, the band-saw machine and electric motor
(excepted from the sale) were left with Momsen & Row e
to be used by them in their work upon the boat . A clearer
case of actual possession than Momsen & Rowe's possessio n
of the motor-boat in question it would be difficult to
imagine. True, the defendant did not relinquish his claim
to a right of property in her, and he did, on the 28th o f
August, notify Momsen & Rowe that they would put furthe r
work upon her at their own risk . On the 3rd of September, a s
above mentioned, the injunction was dissolved, and defendant
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June 17 . was ready for launching . She was in Momsen & Rowe's pos-
MOMSEN session, upon premises also in their possession, and in order t o

RUDOLPH her completion in the way of interior fittings she was in the mos t
open way, in broad daylight and after two or three days' open
preparatory work, launched on the 5th of September and taken
to the premises of Momsen & Rowe in Coal harbour, tied t o
their wharf or float, where she remained for about two weeks .
The defendant learned on the 6th that the boat had been
launched and apparently jumped to the conclusion that she ha d
been taken away by Momsen, the plaintiff, and at once turne d
over to the ultimate buyer (one Keith) . At all events, withou t
seeking information from Momsen & Rowe, and after speaking
to the inspectors, he consulted his solicitors on the 10th of Sep-
tember, and was advised to prosecute Momsen for theft . I feel
constrained to say that a grosser outrage upon a respectabl e
citizen it is difficult to conceive. I cannot imagine how any
solicitor, on the facts known to the defendant, as I have se t
them out above, could advise such a prosecution . I do not

CLEMENT, J . believe that the real facts were laid before the solicitor . The
defendant swore tha t

"Otto A. Momsen on or about the 5th of September, 1912, at Vancouver,
B .C ., did fraudulently and without colour of right, convert to his own
use a boat, the property of the informant as assignee of woodman Baxte r
Company . "

How the defendant, with his knowledge of the facts ,
could honestly swear to such an information, passes m y
comprehension . The whole thing was a glaring misuse of the
criminal law as a step in a civil proceeding, and I am quit e
satisfied that the defendant 's answer, first given on his examina-
tion for discovery, that his principal idea was to get the boa t
back, represents his real state of mind . It was, he thought,
the right thing to "do next" in the litigation then pending.
Without warrant and without enquiry he, as I have intimated ,

CLEMENT, J . received notice of this from his solicitors, who also told him o f
1913

	

the learned judge's expression of opinion on the question of th e

Jan. 9 . property passing to him under the assignment . He thereupo n
saw Rowe and increased his claim to $500 (Rowe says $700) ,

COURT
APPEAL

L for which amount he was willing to relinquish all claim upon th e
boat . Rowe again declined to pay anything . By this time the boat
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jumped to the conclusion that the boat had been placed in CLEMENT, J .

hiding, when a telephone message to Momsen & Rowe would

	

191 3

have disclosed that she was still in their possession at their Jan . 9 .

own float, with Momsen & Rowe's sign over it in Coal harbour .

	

-
He knew Momsen & Rowe as respectable business men in a COT

OF
APPEAL

large way of business, and he knew that the whole amount at

	

--
June 17 .

issue was a few hundred dollars . If it is permissible in any	
case to infer malice from want of reasonable and probable MOMSE N

cause, this, in my view, is pre-eminently that case ; and the RUDOLP H

defendant, moreover, in my opinion, acted upon indirect and
sinister motives, as I have already held.

	

CLEMENT, J .

There will be judgment for the plaintiff for $1,000, wit h
costs .

The appeal was argued at Victoria on the 17th of June, 1913 ,
before MACDONALD, C .J.A., IRVING and GALLIHER, M.A .

M . A . Macdonald, for appellant (defendant) : The boat
passed to the estate under the assignment : see Longdon v.

Bilsky (1910), 22 O .L.R. 4 ; Prentiss v . Anderson Logging Co .

and Jeremiason (1911), 16 B .C. 289 ; and assuming the boa t
did not pass, the defendant's position would be the same : see
Halsbury's Laws of England, Vol. 3, p. 260 ; Sir James Laing

& Sons, Limited v . Barclay, Curle & Co., Limited (1908), A.C .
35. The defendant must see that he has all material facts an d
that they are all submitted to counsel before he undertakes a
prosecution, and his action was a practical compliance wit h
this : see Truesdell v . Holden (1913), 25 O.V.R. 419 ; Hicks

v . Faulkner (1882), 46 L.T.N.S. 127 .
E. A . Lucas, for respondent (plaintiff) : The facts were not

fully disclosed to counsel by the defendant . He did not dis-
close the fact that Momsen was in actual possession of the boa t
and that he had men working on the boat ; the defendant is ,
therefore, liable : see Ford v. Canadian Express Co . (1909), 2 1

O.L.R. 585 ; Brown v . Hawkes (1891), 2 Q.B. 718 ; Hals-
bury's Laws of England, Vol . 19, p. 684 .

Macdonald, in reply.

MACDONALD, C .J.A . : I would dismiss the appeal. I think

Argumen t

MACDONALD ,
C .J .A .
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CLEMENT, J. there was a great deal of fault on both sides . Whether the boa t
1913

	

was in possession of the assignee or not, it is clear that upon th e

Jan. 9. assignment being made, it became the property of the assignee ;
what was the property of the assignor at the dace of the assign -

June 17. could have been tried in the civil Courts . Mr. Momsen was
MoMSEN not entitled to take the law into his own hands and take posses -
RUDOLPH sion in the way he did after warning that the assignee woul d

insist upon his rights .
The assignee, I think, acted in a manner which is not to b e

criticized up to a certain point.

	

He first consulted hi s
inspector . His inspector suggested he should consult th e
solicitor of the estate . Had he stated to the solicitor all the
facts known to himself, or which he ought to have ascertained,
he could shelter himself behind the advice of his solicitor.
Unfortunately, he .did not state all the facts—that is to say, all
the material facts, i.e ., the fact that he had sold part of the gear

MAC DONALD, to the plaintiff, while the plaintiff was in possession, perhap sC .J .A .

wrongfully, but at all events in possession, of the boat, and wa s
putting in the gear, and the fact that he had lent other gea r
and machinery to the plaintiff knowing that that was to be use d
in the completion of the boat by the plaintiff . Those were th e
matters which might very well have influenced the advice o f
counsel, but they were not disclosed . I do not suggest they
were fraudulently withheld or with any bad motive, but the y
were withheld . Therefore I am afraid the defendant must
take the consequences . He is not entitled to rely upon th e
advice he received from the solicitors to the estate .

IRVING, J.A. : In this case the judge found the defendan t
had some indirect motive in bringing the prosecution . I do
not see how we can say that he was wrong on the facts .

LRVING, J .A. People who set the law in motion are to a certain exten t
favoured by those in charge of the administration of justice.
Instead of submitting the case wholly to the jury, the finding
of the judge is required . This reference to the judge acts a s
a safeguard to the person laying the information. The resul t

CAPPEAL ment undoubtedly became the property of the assignee . The
rights of the parties—if there was any doubt about them
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is a peculiar trial, the anomaly being that it is partly by judge CLEMENT, J.

and partly by jury .

	

191 3

It has been laid down that a man honestly believing in his Jan . 9 .

case proceeding criminally is entitled to act on the advice o f
his counsel . A man of reasonable prudence would consult his `

A

OURT OF
PPEAL

counsel, and if he follows his advice he ought to be protected .
While that shield is thrown about him, on the other hand, there

June 17 .

is placed upon him the duty of putting before counsel every- MOMSE N

thing, including all circumstances in mitigation of the accused ' s RUDOLPH

action. In this case it seems to me that the defendant did no t
put these circumstances before counsel ; the judge has foun d
he did not . If he did place them before counsel he could not

IRVING, J.A.
have put them before him clearly . In either case he must accep t
the responsibility of not having stated his case to counsel
fully. I would dismiss the appeal .

GALLIHER:, J .A. : I agree in dismissing the appeal . I do
not think I can add anything useful to what I have said in the GALsA

Es ,

course of the hearing.

Appeal dismissed .

Solicitors for appellant : Russell, Macdonald & Hancox.
Solicitors for respondent : Lucas & Lucas .
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Dee. 3 .

PRETTY
V.

DODD

Statement

PRETTY v. DODD ET AL.

Master and servant—Contract with non-resident of Province for servic e
within Province—Servant treating contract as legal for portion o f
term — Estoppel — Money advanced for transportation — Right of
recovery—Master and Servant Act, R .S .B .C. 1911, Cap . 153, Sec. 19.

P. entered into an agreement with D. in London, England, whereby D. was
to go to British Columbia and enter into possession of and work P .'s
farm for at least a year at a salary of $700 a year. P. was to advance
£100 for D .'s transportation expenses, which was to be repaid from D.'s
salary as it came due. P. advanced the £100 and D. went to Britis h
Columbia, where he lived upon and worked P .'s farm for two and a
half months, when he left . In an action by P. for the return of th e
money advanced for transportation, it was held by the trial judge tha t
the agreement being void under section 19 of the Master and Servan t
Act, the action should be dismissed .

Held, on appeal, that there should be a new trial .
Ashmore v . Bank of British North America (1913), 18 B.C . 257, followed.

A PPEAL from the judgment of GRANT, Co. J. in an action
tried at Vancouver on the 27th of May, 1913 . The plaintiff
entered into an agreement with the defendant in London, Eng-
land, in May, 1912, whereby the defendants were to go wit h
their families to British Columbia and enter into possession o f
the plaintiff 's farm at Harrison river, they undertaking to work
the farm for one year at a salary of $700, the plaintiff to pro-
vide a house and accommodation and to allow the defendant s
the use of the products of the farm as far as were necessary fo r
the household . The plaintiff also agreed to pay the transporta-
tion of the defendants from England, which was to be repai d
out of the first year's wages . The plaintiff then advanced £100
for the defendants ' transportation and they went to British
Columbia and entered into possession of the plaintiff's farm .
After remaining on the farm for two and a half months, the
defendants left . The plaintiff brought action for the recovery
of the money advanced for the defendants' transportation fro m
England . The defendants pleaded the Statute of Frauds, in
that the payment was part of the consideration of an agreement
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that could not be performed within a year, also that the claim
was barred by the Master and Servant Act, and that there was
gross misrepresentation on the part of the plaintiff as to genera l
conditions on and about the farm that relieved the defendant s
from service under the contract . It was held on the trial that
the contract was void under section 19 of the Master and Ser-
vant Act, and the action was dismissed .

The appeal was argued at Vancouver on the 3rd of December ,
1913, before MACDONALD, C .J.A., MARTIN, GALLIHER an d
MCPHILLIPs, M .A .

E. M . N. Woods, for appellant (plaintiff) : This is not a void
contract under the Master and Servant Act . In any event, we
are not trying to enforce the contract ; we are suing for th e
moneys advanced to the defendants : Ashmore v. Bank of

British North America (1913), 18 B.C. 257. The contract
being adopted by the defendants, they cannot turn and say it was
void, and even if it is a void contract, that only applies to th e
performance of labour or services . The fact of paying the £100
to the Canadian Pacific Railway Company on the defendants '
behalf, and at their request, carries with it the obligation to pay
it back .

Griffin, for respondents : The evidence of the contract should
not be allowed in under the Statute of Frauds, as the contrac t
would not be performed within a year : Harris v Dunsmuir

(1897), 6 B .C. 505 .

MACDONALD, C .J.A. : I think the appeal should be allowed
and that the case should go back for a new trial. It is unneces-
sary to give reasons respecting the application of the Master an d
Servant Act, because this Court has already expressed its opin-
ion on that point in the case of Ashmore v. Bank of British
North America (1913), 18 B .C. 257, and the learned trial
judge will have that opinion before him when it comes up
again. He did not have it at the time he gave judgment .

I think the appellant should have the costs thrown away in th e
Court below, as well as the costs of this appeal .

COURT OF

APPEA L

191 3

Dec. 3 .

PRETT Y

V.
DODD

Argumen t

MACDONALD ,

C .J .A .
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MARTIN, J.A. : I agree that the case should go back for a ne w
APPEA L

	

_

	

trial, and I think there is no doubt that as the legal result o f
1913 the evidence which has been brought before us, and which a

Dec . 3 . jury would believe, the plaintiff will recover, at least so far a s

PRETTY concerns the payment of the money advanced for the passage

	

v .

	

here. As to the other phase of the case, under the Master and
DODD

Servant Act, it is governed by Ashmore v. Bank of Britis h
North America (1913), 18 B.C . 257 .

GALLIHER, J .A. : I do not think we should dispose of the
case here, because we have not the whole of the facts befor e
us . In taking into consideration what the terms were between
the parties, you have to take the whole arrangement ; and one
of the matters that has not been brought to our attention is ,

OALLIHEB,
J .A . as my learned brother McPIIILLIPS has just mentioned to me ,

that part of the wages were to be paid back by the childre n
when they got work in Vancouver . On the whole case, I do
not see how it can be determined until all the evidence ha s
been gone into and passed upon by the Court.

mcPJ .ALIPS, McPHILLIPS, J.A . : I agree.

Appeal allowed, and new trial ordered .

Solicitors for appellant : Brydone-Jack & Woods .

Solicitors for respondents : Martin Griffin & Co .
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ANDERSON ET AL. v . KOOTENAV GOLD MINES Foxlx, co . J .
ET AL .

	

191 3

Sept. 22 .
Mechanic's lien—aline—Mortgagors—Lien holders Increased value through

lien-holder's labour—Must be ascertained to take precedence—Work of ANDERSO N
taking out ore—Mechanics' Lien Act, R .S.B .C. 1911, Cap. 154, Secs . 9

	

v.
and 10 .

	

KOOTENAY

GOL D
M1NE S

ACTION to enforce mechanics ' liens ; tried by Fomx, Co . J . Statemen t
at Nelson on the 22nd of September, 1913 .

A . M. Johnson, for plaintiffs : Section 9 of the Mechanics '
Lien Act does not apply to a mine, as it is impossible to valu e
works or improvements in a mine, and the statute being unwork-
able, it could not have been the intention of the Legislature t o
include mines under the words "mortgaged premises," and fur-
ther, to absolve a mortgagee 's interest from liability, notices ,
under section 10 of the Act, should have been posted .

Wragge, for first mortgagee : In a large majority of cases
where a mine is improved by work, such improvement is quite
capable of being valued, for instance, general development, Argument

blocking out of ore, the erection of buildings, tramways, and th e
construction of mills, power plants, etc., and in the presen t
ease the evidence shews that the value of the property has
decreased by the work done. In order to give effect to the
plaintiffs' contention, section 0 must be read out of the Act, an d
there is nothing in the Act, or in the existing conditions at th e
time of the passing of the Act, that would warrant this.

The general words of section 10 cannot govern the specia l
exception of the mortgagee as set out in section 9, as the mort -

The provisions of section 9 of the Mechanics' Lien Act do not give relie f
to lien holders as against prior mortgagees, unless, from the proceed-
ings at the trial, the increase in the value of the mortgaged premise s
can be ascertained .

Lien holders for work consisting entirely of the taking out of ore from a
mine, cannot, except when it is strictly development work, enforc e
their liens as against a prior mortgagee .
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NORIN, CO . J .

191 3

Sept. 22 .

ANDERSON
V .

KOOTENAY
GOLD

MINE S

Judgment

gagee, far from being required to post notices, must, under sec-
tion 9, actually authorize the work in writing, unless the wor k
increases the value . Section 10 is limited to works or improve-
ments constructed, and must be construed strictly . Construc-
tion cannot be stretched to cover stoping of ore .

Moffat, for second mortgagees and defendant Company .

FoRIN, Co . J . : There is no doubt that the main object of
the Mechanics' Lien Act was to give every person a lien fo r
work and services upon or in a mine, building, etc ., but where
prior mortgages existed, the provisions of the section dealin g
with mortgages (section 9) are quite inadequate to give relie f
to lien holders of the class before us, unless in the proceedings
at the trial the increase in the value of the mortgaged premise s
can be ascertained . It is not contended that the work done i n
this instance increased the value of the premises, and section 9
would have to be read out of the Act before judgment could b e
given as against the mortgagee 's interests .

In Salmon v. Duncombe (1886), 11 App . Cas. 627, in
delivering the judgment of the Court, Lord Hobhouse at p . 634 ,
said :

"It is, however, a serious matter to hold that when the main object of a
statute is clear, it shall be reduced to a nullity by the draftsman ' s unskil-
fulness or ignorance of law . "

I must hold, however, that in so far as work in taking out
ore, unless in strictly development work, the miner and othe r
employees at a mine cannot enforce their liens against th e
premises or property as against the interest of the mortgagees .
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KIRK AND MUSGRAVE v . HARVEY ET AL.

Vendor and purchaser—Mortgage for part of purchase price—Non-registra-
tion of under Companies Act—Second mortgagee's knowledge of prior
unregistered mortgage—Effect of—Vendor's lien—R .S .B .C . 1911, Cap .
39, Sec . 102.

A person (knowing that a first mortgage, given by a company to secur e
the unpaid portion of the purchase price, is held by the original
vendor) who obtains a mortgage on the same land subsequently, is no t
entitled to priority by reason of prior registration under the Com-
panies Act.

Where the original vendor and the ultimate purchaser are the real partie s
to a sale of property, the vendor's lien is not destroyed by the interposi-
tion of a nominal purchaser as vendor to the ultimate purchaser .

ACTION tried by MURpny, J. at Victoria on the 17th o f
November, 1913 .

The plaintiffs, the owners of Pier Island, B .C., gave an
option to purchase to one Smart for $60,000, the terms bein g
$20,000 cash, and balance secured by a $40,000 mortgage.
Smart notified the plaintiffs of his intention to exercise hi s
option, and that he had sold to the George Lloyd Company ,
Limited, for $75,000 . Owing to the additional consideratio n
the plaintiffs did wish to convey direct to the Company, and
it was therefore arranged that they should convey to one Criddle ,
who in turn was to convey to the Company, the plaintiff s
receiving a mortgage from the Company for $40,000 . This
transaction was carried out on the 28th of April, 1911 . The
mortgage was registered at once in the registry office at Vic-
toria, but through inadvertence was not registered as require d
by section 101 of the Companies Act . On the 14th of Sep-
tember, 1911, the George Lloyd Company sold to the Pie r
Island Company. A conveyance was executed but was neve r
registered. After the execution of this conveyance the Pier
Island Company always paid the interest on the mortgage unti l
they were in default .in the payment of the mortgage itself on
the 26th of July, 1912, when the plaintiffs went into possession,

MURPHY, J .

191 3

Dec . 4 .

KIRK AN D
MUSGRAV E

V.
HARVEY

Statement
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KIRK AND
MUSGRAVE

V .
HARVE Y

Statement

Judgment

and they had been in continuous possession until action brought.
On the 18th of October, 1912, the George Lloyd Company gav e
a mortgage to the defendant Harvey on the property for $35,00 0
as collateral to secure Harvey, who had indorsed for the benefit
of the mortgagor a bill of exchange on one de Winton fo r
$35,000„, this mortgage was not registered in the land registr y
office, but was registered under the Companies Act on the 6t h
of November, 1912 . On the 14th of November, 1912, the
plaintiffs obtained an order under section 105 of the Companie s
Act extending the time for registration of their mortgage unti l
the 21st of November, 1912 . They then registered the mort-
gage with the order on the 15th of November, 1912. The
defendant Harvey was, in the first instance, authorized by the
plaintiffs to give the option to Smart, and knew the history of
the transaction .

The plaintiffs ' claim was for a declaration that their mortgage
was a first mortgage, and charge against Pier Island, or in th e
alternative, that they were entitled as against the defendant s
to a vendor's lien for $40,000 .

The defence was that the plaintiffs had waived their lien b y
accepting the mortgage, and that the mortgage was void as
against bona-fide mortgagees under the Companies Act .

Bodwell, I .C ., and Harold B . Robertson, for plaintiffs.
S. S. Taylor, F .C ., for defendant Harvey .
F. C. Elliott, for defendants George Lloyd Company .
C. G . White, for defendants Pier Island Syndicate .

4th December, 1913 .

Muxpny, J . : I think the plaintiffs are entitled to succeed on
several grounds .

First, inasmuch as Harvey's mortgage was taken wit h
knowledge of the existence of plaintiffs' mortgage and of the
fact that plaintiffs' mortgage was for part of the purchas e
price, I hold that plaintiffs are entitled to priority by reaso n
of their vendor's lien . I do not think that the fact that Criddl e
is the nominal vendor destroys such lien . The essential thing,
I consider, under the authorities, is knowledge on the part o f
defendant Harvey that plaintiffs' mortgage represented a por-
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MURPHY, J.

191 3

Dec. 4 .

KIRK AN D
MUSGRAV E

V.
HARVE Y

Judgmen t

tion of the unpaid purchase money and was given to them, a s
the real vendors, to secure such unpaid purchase money . The
introduction of one or more names and transfers for convey-
ancing purposes cannot, I think, alter the real essentials of th e
transaction . The case would be different, of course, if such
introductions were made to perpetrate a fraud . Fraud, how-
ever, involves moral turpitude, and I cannot, on this record ,
find either of the plaintiffs guilty of such a charge. In fact ,
whilst something was said in argument under this head, an d
whilst evidence was introduced which would have been entirely
irrelevant except as going to substantiate such contention, it is,
I think, clear that defendants themselves did not hope for an y
such finding, else this action would have been met by a defenc e
or counterclaim looking to the rescinding of the whole dea l
instead of a record such as I have here presented . Nor do I
think it important that Musgrave stated in evidence that he
relied on the mortgage solely to secure such unpaid purchas e
money. Not being a lawyer, he would fail to appreciate th e
difference between a mortgage and a vendor's lien . The evi-
dence, I think, shews that plaintiffs regarded the mortgaged
land as their security into whatsoever legal form such securit y
might be cast .

Second, I think the objection that the property was at th e
time of the giving of defendant Harvey's mortgage vested . in
the Pier Island Syndicate fatal to defendants' case . I cannot
agree, on the evidence, that this transaction was only a transfe r
sub modo, which could be annulled by simply destroying th e
deed. I think the conveyance to the Pier Island Syndicate
was, and was intended to be, an operative, valid transfer of al l
the estate, legal and equitable, of the George Lloyd Company ,
Limited .

Finally, I hold, on the evidence, that this case falls within
the principles laid down in Chapman v. Edwards, Clark and

Benson (1911), 16 B.C. 334, and Loke Yew v. Port Swetten-

ham Rubber Company, Limited (1913), A.C . 491, 82 L.J . ,

P.C. 89 . Judgment for plaintiffs .

Judgment for plaintiffs .
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LICENC E
COMMIS -

SIONERS OF
POINT GREY

Statement

THE KING v. THE BOARD OF LICENCE COMMIS -
SIONERS OF THE MUNICIPALITY OF

POINT GREY .

Municipal law—Intoxicating liquor—Liquor licence—Resolution of th e
board of licence commissioners—Removal by writ of certiorari—Prac-
tice	 Affidavits on information and belief—Municipal Act, R .S.B.C .
1911, Cap . 170, Sec . 355—Land Registration Amendment Act, 1912 ,
Cap . 15, Sec . 19, Subsec . (3) .

A resolution granting a licence for the sale of intoxicating liquors in a
hotel, passed by the board of licence commissioners for a municipality,
was attacked upon the grounds that the requisite number of qualified
persons did not sign the petition for the licence, and that the premise s
were not such as could be licensed under the Municipal Act .

Held, that the proceedings were such as might be brought up on
certiorari .

Per IRVINa, J.A. : Procedure by certiorari applies in many cases in which
the body whose act is criticized would not ordinarily be called a Court ,
and whose acts would not be ordinarily termed "judicial acts . "

Held, further, that affidavits in which the deponents state the essential
matters on belief only, should not be read, unless the Court can ascer-
tain not only the source of information and belief, but also that th e
deponent's statement is corroborated by some person who speaks fro m
his own knowledge . The material before the Court therefore did not
establish a prima facie case in support of an order nisi to quash the
resolution .

In re J . L . Young Manufacturing Company, Limited (1900), 2 Ch . 753, 6 9
L.J., Ch . S68, followed .

Held, further, that the expression "registered townsite" in section 355 of
the Municipal Act includes a de facto townsite having a duly regis-
tered subdivision of town lots .

A PPEAL by licence commissioners from an order made by
MURPHY, J. at chambers, in Vancouver, on the 6th of May ,
1913, whereby it was ordered that a writ of certiorari do issue
directing them to remove into the Supreme Court all proceeding s
in connection with their granting of a certain hotel licence .

The appeal was argued at Victoria on the 5th and 6th o f
June, 1913, before MACDONALD, C .J.A., IRVING, MARTIN and
GALLIHER, M.A .
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Argument

Ritchie, K.C., for the appellants : No person can apply fo r
and receive a writ of certiorari unless he is aggrieved . We
cannot go so far as to say that there must be a personal injury
to the applicant, but he must shew that he has a private griev-
ance in addition to shewing that there was a general grievanc e
suffered by the public : Boulter v. Kent Justices (1897), A.C.
556 ; The Queen v . Justices of Surrey (1870), L.R. 5 Q.B.
466, and Reg. v. Nicholson (1899), 2 Q.B. 455 at p . 470 . A
writ of certiorari will issue only in the case of want of juris-
diction : The Colonial Bank of Australasia v . Willan (1874) ,
L.R. 5 P.C. 417 ; Rex v. Woodhouse (1906), 2 K.B. 501 .

They had the requisite 50 per cent . of the landowners an d
residents required by section 355 of the Municipal Act, accord-
ing to the report of the inspectors : Prudhomme v . Licenc e

Commissioners of Prince Rupert (1911), 16 B.C. 487 ; The

King (M'Swiggan) v. Justices of Londonderry (1905), 2 I .R.
318 ; Biggs v. Mansell (1855), 16 C.B. 562 ; Halsbury 's Laws
of England, Vol . 10, pp. 192-194 ; Reg. v. Bolton (1841), 1
Q.B. 66 .

There is no record in this case that there is a board o f
commissioners and a licence : Brittain v. Kinnaird (1819), 1
Br. & B. 432 ; In re Melina Trepanies (1885), 12 S .C.R. 111 ;
The King v . Justices of York (1827), 1 N.B. 108 at p . 110 .

A . G . Harvey, for respondents : On the proceedings befor e
the commissioners they did not comply with section 356 of th e
Municipal Act ; this is an illegality on the face of the proceed-
ings that is a ground for a writ of certiorari . They did not
have stable accommodation and they had no bedroom furniture .
Their own affidavits shew they did not spend any money in fur-
nishing the hotel until they got the licence .

Savage (on the same side) : The inspector's statement was
taken by the commissioners, he not being sworn . The trial
judge found they had not complied with the Act as to this :
Craies's Statute Law, 2nd Ed., 167 to 172 ; Regina v . Sharman

(1898), 67 L .J., Q.B. 460. There was no "registered town-
site." This is a district municipality : Paley on Summary
Convictions, 8th Ed ., 472 ; Regina v . Farmer (1892), 1 Q.B.
637 ; Regina v . Evans (1850), 19 L.J., M.C. 151. The Court
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APPEAL

on the face of it the statute has not been complied with, an d
1913

	

certiorari should issue .
Nov. 18 .

	

Ritchie, in reply : As to this being a "registered townsite, "
THE KING the burden is not on us : Reg. v. Walsh (1897), 29 N.S. 521 .

v.

	

There is no fact collateral to the actual matter which the Cour t

Cur. adv. volt.

13th November . 1913 .

MACDONALD, C.J.A. : The respondents' case is that th e
requisite number of qualified persons did not sign the petitio n
for the hotel licence in question, and, secondly, that the premise s
are not such as could be licensed under the Act . I agree with
my brother IRVING that the proceedings are such as may b e
brought up on certiorari ; but granting this, I think the material
before us fails to make out a prima facie case in support of th e
order nisi .

The affidavits offered to shew that the petition for the licenc e
was informal cannot be accepted as evidence for this reason :
that the deponents state essential matters on belief only and d o
not state the grounds of that belief . Statements founded on
mere belief are not evidence . There is, therefore, no evidenc e
that the petition was insufficiently signed . With respect to thi s
class of affidavit I should like to quote some of the observation s
of the judges in In re J. L. Young Manufacturing Company,

Limited (1900), 69 L.J., Ch. 868 . Lord Alverstone, C .J. said :
"I notice that in several instances the deponents make statements o n

their `information and belief,' not only without saying what is the sourc e
of the information and belief, but in many respects what they so state i s
not confirmed in any way. In my opinion, so-called evidence on 'informa-
tion and belief' ought not to be looked at at all unless the Court ca n
ascertain not only the source of the information and belief, but also tha t
the deponent's statement is corroborated by some person who speaks from
his own knowledge . It should be understood that such affidavits, in cas e
they should be made in future, are worthless, and ought not to be receive d
as evidence in any shape whatever . The sooner that affidavits are drawn
so as to avoid stating matters that are not evidence, the better it will b e
for the administration of justice . "

LICENCE

commis- below us has to try . It is within the power of the commis-
sIONERS of
I OINT CsREY stoners to apply common knowledge, and get information : Hals-

bury 's Laws of England, Vol . 10, p. 192 ; Regina v. Farmer

(1891), 65 L.T.N.S. 736 .

MACDONALD,
C.J .A .
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Rigby, L .J. at p . 869 said :
"Every affidavit of that kind is utterly irregular ; and, in my opinion ,

the only way to bring about a change in that practice is for the judge, i n
every case of the kind, to give a direction that the costs of the affidavit, so
far as it relates to matters of mere information or belief, shall be paid b y
the person responsible for the affidavit . "

Vaughan Williams, L.J. observes that :
"The only satisfactory remedy would be that no one should pay for suc h

affidavits at all, and that the solicitor who has drawn them and mad e
copies of them should be left out of pocket in respect of them . "

I think the hotel is situate in a registered townsite withi n
the meaning of section 355 of the Municipal Act . There are
no such things, strictly speaking, as registered townsites, but i t
is a matter of common knowledge that subdivisions are made fo r
townsite purposes and registered in the land registry office .
There is such a subdivision at the place in question here. Such
subdivisions are the only things which the Legislature could MACDONALD,

have had in mind when enacting section 355 . Therefore, the

	

O .J.A.

signatures of the majority of qualified persons within the pre -
scribed area was all that was necessary to the petition . Hence
the report of the licence inspector, if indeed it could be con-
sidered as evidence in this case at all, does not help the respond-
ents. I am also against the respondents on the other ground s
of their attack on the licence .

The appeal should be allowed and the order nisi discharged,
with costs here and below .

IRVING, J .A . : The applicants (George Grauer and Josep h
Dumaresq), on the 31st of March, 1913, obtained a liquor
licence for the sale of liquors in a hotel, under the allege d
authority of section 355 of the Municipal Act and By-law No .
15, Point Grey, 1911 . On the 7th of May, 1913, an order
was made that a writ of certiorari should issue, directed to th e
commissioners, to remove into the Supreme Court the applica- IRVING, J .A .

tion for the licence, together with the petition, evidence and al l
proceedings relating to the application, the ground of the judg-
ment being that the board had no jurisdiction to grant the sai d
licence, as the applicants had not complied with the provisions
of the Municipal Act and the said by-law governing the grant-
ing of such a licence .

COURT OF
APPEA L

191 3

Nov. 18 .

THE KING

V.
LICENC E
COMMIS-

SIONERS O F
POINT GREY
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COURT OF

	

Mr . Ritchie argued before us that certiorari was not the
APPEAL

method by which the proceedings before the licensing board
1913 could be reviewed . A clear understanding of the nature of th e

Nov. 18 . cases in which the writ will lie will, I think, assist in the deter -

THE KING urination of that question.

LICENCE

	

In the case of Rex v. Woodhouse (1906), 2 K.13 . 501, the

commis- question of whether or not a certiorari would lie to quash a
sIONERS of
POINT GREY Provisional licence to sell liquor and a subsequent order referring

the matter to the compensating board under the Licensing Act ,
1904, was discussed very fully by Vaughan Williams an d
Fletcher Moulton, L .JJ., who differed in the result, but both

agreed that a certiorari would lie . The earliest case cited ,
Rex v. Lediard (1751), Say. 6, 96 E.R. 784, settled the
point that a certiorari does not lie to remove any other than
judicial acts ; Rex v . Lloyd (1783), Cald. 309, was the next in

point of date . There the Court of Quarter Sessions had ordere d
Mr. Edward Jones, an attorney, to bring an information
against the defendant for several misdemeanours committed by
him in his office of Justice of the Peace . A rule nisi for a
certiorari had issued to bring up this order, but later the rul e
was discharged and the certiorari quashed. The next cas e
referred to was decided in 1788 (Rex v. King et al ., 2 Term
Rep. 234) . That case, although cited as an authority for th e
proposition that common-law Courts had no jurisdiction t o

IRVING' examine into rates by certiorari, is really an authority the other
way, because the refusal to grant the writ there was based o n
reasons of expediency, and not on account of the want of juris-
diction. In re Constables of Hepperholme (1847), 5 D. & L .
79, the Court held that the order of two justices appointing a
constable under the powers of 5 & 6 Viet ., c. 109, s . 19, and
in Regina v. Aberdare Canal Co . (1850), 14 Q .13 . 854, where
the canal company being "bound to make such bridges . . . .
and other conveniences . . . . as the commissioners shall from
time to time judge necessary and appoint, " a certiorari was
allowed to issue to bring up an order approving the makin g
of a bridge. In Rex v . Woodhouse (1906), 2 K.B. 501, th e
House of Lords did not express any opinion on the question o f
certiorari being the proper remedy. Counsel assumed that i t
was, and the argument proceeded on that basis .
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The result of these cases is to shew that the procedure by CO
APPEAL

certiorari applies in many cases in which the body whose act i s
criticized would not ordinarily be called a Court, nor would its

	

191 3

act be ordinarily termed a "judicial act ." That phrase must be Nov . 18 .

taken in a very wide sense. Fletcher Moulton, L .J. says at p . THE KIN G

535 :

	

v .
LICENC E

"The true view of the limitation would seem to be that the term `judicial CoMMIS-

act' is used in contrast with purely ministerial acts . To these latter the sIONERS OF

process of certiorari does not apply, as for instance to the issue of a war- POINT GRE Y

rant to enforce a rate, even though the rate is one which could itself b e
questioned by certiorari . In short, there must be the exercise of som e
right or duty to decide in order to provide scope for a writ of certiorari a t
common law."

Boulter v. Kent Justices (1897), A.C. 556, did not decide
that in no case will a certiorari lie to bring up the determination
of the licensing justice, or that it will not lie in cases where th e
justices have no jurisdiction, because of either their personal
want of qualification, or of the subject-matter being outside th e
jurisdiction, some of the conditions on which the right to exer-
cise jurisdiction depended has not been satisfied, there certiorari

would lie . The compliance with these conditions goes to th e
jurisdiction, and no Court of inferior jurisdiction can giv e
itself jurisdiction by proceeding on an assumed fact which i s
not a fact ; and, in my opinion, you cannot, by drawing an orde r
or record with no defects on its face, escape the consequence s
of acting without jurisdiction .

IRVING, J .A.

In Bunbury v . Fuller (1853), 9 Ex. 109, in delivering th e
judgment of the Exchequer Chamber, Coleridge, J ., at p . 140 ,
said :

"Now it is a general rule, that no Court of limited jurisdiction can giv e
itself jurisdiction by a wrong decision on a point collateral to the merits
of the case upon which the limit to its jurisdiction depends ; and howeve r
its decision may be final on all particulars, making up together that sub-
ject-matter which, if true, is within its jurisdiction, and, however neces-
sary in many cases it may be for it to make a preliminary inquiry, whethe r
some collateral matter be or be not within the limits, yet, upon this pre-
liminary question, its decision must always be open to inquiry in th e
Superior Court . Then to take the simplest case	 suppose a judge with
jurisdiction limited to a particular hundred, and a matter is brought befor e
him as having arisen within it, but the party charged contends that i t
arose in another hundred, this is clearly a collateral matter independent
of the merits, on its being presented . the judge must not immediatel y
forbear to proceed, but must inquire into truth or falsehood, and for the
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time decide it, and either proceed or not with the principal subject-matte r
according as he finds that point ; but this decision must be open to ques-
tion, and if he has improperly either forborne or proceeded on the mai n
matter in consequence of an error, on this the Court of Queen's Bench wil l
issue its mandamus or prohibition to correct his mistake. "

On these grounds, I think certiorari was the proper metho d
by which the proceedings could be reviewed . But, for the
reasons given by the learned Chief Justice, the writ cannot b e
allowed .

The appeal will, therefore, be allowed .

MARTIN, J .A. : It is necessary to decide at the outset whether
or no the hotel in question is "in any registered townsite, "
because upon the answer to that question depends the applica-
tion of section 355 .

It is stated in the respondents ' notice of motion for an order
nisi, and also in the appellants ' notice of appeal, that the hote l
is on a lot
"situate at the corner of Fourth street and River road, being the land an d
premises known and described as lot six (6) in subdivision of block `A' i n
district lot 318 in the Municipality of Point Grey, said land and premise s
being at Eburne, in the said Municipality, "

and in the affidavits of the appellants, Eburne is described a s
"the Town of Eburne, " and on the argument, respondents '
counsel admitted that the said subdivision, with lots of the
ordinary town size, was duly registered in the Vancouver land
registry office as "subdivision map number 3068," but contended
that as it was not "designated by any name indicating the lan d

MARTIN, J .A .
to be a city, town, townsite, " etc., under section 19, subsectio n
(3) of the Land Registry Act Amendment Act, 1912, it canno t
be said to be a registered townsite under said section 355 . But
said subsection (3) only in effect directs that in future no ma p
or plan which is so designated shall be deposited "unless the
Attorney-General directs," and it has no application to maps o r
plans already deposited, or to those which are not designate d
as aforesaid . The expression "registered townsite" is a loose
one, and is not defined in the Act, but I do not doubt that i t
includes such a de facto one as that in question—commonly
known as the "Town of Eburne"—having a duly registered
subdivision of town lots . Such being the case, section 355
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applies, and the respondents undertook to shew that the licence COURT OF
APPEA L

commissioners had no jurisdiction, because there was before

	

—
them no

	

101 3

"petition signed by a majority of the resident landowners and resident Nov . 18 .
householders (not being Chinese, Japanese, other Asiatics or Indians )
within a radius of three miles . . .

It

	

THE KIN G
v .

It is objected that they have not done this because their affi- LICENCE
COMmIs -

davits are based on the bald statements of belief, the exact words SIONERS O F

used being "I verily believe," without disclosing the grounds POINT GREY

thereof, as required by rule 523 .

I recently considered and cited the authorities on this poin t
in In re United Buildings Corporation and City of Vancouve r

(1913), 18 B .C. 274, where the same words were used, and i t
is the settled practice that "such statements are worthless an d
ought not to be received." But it is further objected that even
if they could be received, they only depose that the petition wa s
not signed by "at least three-fifths" of said landowners an d
residents "and their wives living with them," which is some -
thing required by section 354, and not by section 355, whic h
only requires a majority of said owners and residents withou t
their wives . This objection also is fatal on the face of it, an d
therefore it must be held that section 355 governs the case an d
that the board had jurisdiction.

Then, with respect to the objection taken under section 356 ,
that the premises were not provided with and did not contain MARTIN, J .A .

"at least twelve bedrooms, hotel accommodation for at least si x
travellers, and stabling and provender for at least six horses," I
am satisfied on the evidence, assuming that we can review i t
on these certiorari proceedings, that there was a substantial
compliance with the Act. So far as regards the stabling, th e
premises were clearly provided with what was necessary, and a t
the hearing we informed the appellants' counsel that we woul d
not call upon him to answer that point, the temporary accom-
modation adjoining the hotel, which was provided for that pur-
pose, being ample and adequate .

As to the bedrooms and accommodation, there was no evidenc e
of any kind before the board of commissioners at the hearin g
(as the minutes thereof shew) to raise any doubt as to the
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COURT OF accuracy of the report of the licence inspector (the proper officerAPPEAL
appointed by by-law No . 15, section 22, to report on all appli -

1913

	

cations), which was submitted to them at the final meeting
Nov. 18 . pursuant to the resolution passed at the first meeting, an d

THE LING although both the applicants and their opponents were repre-
v

	

sented by counsel at the hearing, no objection was taken to th eLICENC E
COMMIS- proposal to obtain the report nor to the reception of it at the

SIONER ST
EY final meeting, which was held for the express purpose of receiv-

ing ing and considering it . That report states that
"To the best of my knowledge all the provisions of section 355 of th e
Municipal Act are complied with, "

and as no one had anything to say in answer or opposition to it ,
it was formally adopted and the licence granted . In such cir-
cumstances, apart from any question of evidence at all, the rele-
vant statements in the report must be regarded as equivalent t o
admitted facts between the litigants on which any tribunal
would be justified in acting. If authority were wanted on
such a point, it will be found in The King v. Licensing Justice s

of Farnham (1902), 18 T.L.R. 614, wherein, at p . 616, no one
questioned the right of commissioners to act upon "admission s
made in open Court during the hearing ." As the matter came
before it, I am at a loss to conceive how the board could act i n
any other manner than it did, and it had no more reason tha n
any other tribunal to suppose that parties before it woul d

MARTIN, J .A.
endeavour to play fast and loose with its procedure, or escape
the consequences of their open and formal acts before it wit h
respect to the issues being fought out .

In this view it is really unnecessary to decide what kind of
evidence the board is restricted to receiving under section 33 7
(2), and I shall content myself by observing that the section
obviously must be read with section 447 (as applied by sec-
tion 362), and if it is to be held to mean that "the party or
witnesses" can only be examined "on oath," that means viva

voce and nothing else, and therefore the contention of the
respondents' counsel as to "sworn evidence" only being allowed
in is a self-destructive one, because the statutory declaration s
which he relied upon and are stated in the respondents ' affidavits
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to have been filed with the board are unquestionably not viva COURT OF
APPEAL

voce evidence, and, therefore, were wholly inadmissible

. The appeal, I think, should be allowed.

	

191 3

Nov. 18 .
GALLIHER, J.A. concurred in allowing the appeal .

Appeal allowed.

Solicitors for appellants : Bowser, Reid & Wallbridge .

Solicitors for respondents : Harvey & Goetz .

ATLANTIC REALTY AND IMPROVEMENT COM- GREGORY, J .

PANY, LIMITED ET AL. v . JACKSON.

	

191 3

Vendor and purchaser—Agreement of sale—Clause restricting assignment Feb . 7 .

thereof—Vendor' s approval required—Assignment of to two differen t

The plaintiff Company, under an agreement of sale, agreed to sell land t o

A. By a clause in the agreement, no assignment thereof was to b e
valid unless approved by the vendor . A. agreed to assign the agree-
ment of sale to the defendant and wrote the vendor advising him o f
the assignment and requesting formal approval thereof, but the
approval was never obtained . Before the assignment to the defendan t
was finally executed, A. made another assignment to B ., with the
approval of the vendor . B. paid the balance due the vendor an d
secured a deed of the land without actual notice of the defendant's

claim. The plaintiff succeeded on the trial of an action for the with-
drawal and cancellation of a caveat and Us pendens filed by th e
defendant.

Held, on appeal, that an assignee of an agreement for sale of land contain-
ing a restriction against assignment, without the approval of the regis-

tered vendor, has no status to file a lis pendens or caveat without
obtaining such approval .

Per MARTIN, J .A. : Such an assignee cannot be said to have an interest i n

land ; he merely has a personal right against his own vendor .

Judgment of GREGORY, J . affirmed.

THE KIN G
V.

LICENCE
COMMIS-

SIONERS O F
POINT GREY

parties—First assignee not obtaining approval of until original vendor
COURT OF

APPEAL
files caveat—Right of second assignee, approved by original vendor, to

	

_

set aside caveat .

	

Nov . 4 .

ATLANTI C
REALTY

AN D
IMPROVE-
MENT CO.

V .
JACKSON

42
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GREGORY,

APPEAL by the defendant from the judgment of GREGORY, J.
1913

	

at the trial of the action at Victoria on the 7th of February ,
Feb . 7 . 1913. The plaintiff Company, being the registered owner of a

COURT OF lot in Prince Rupert, entered into an agreement for sale of th e
APPEAL lot to John W . Bell . The agreement contained a clause that n o
Nov. 4 . assignment of the agreement should be valid unless approved of

ATLANTIC
by the vendor. Bell completed a bargain with the defendant

REALTY by correspondence for the sale of the lot, it being agreed tha t
RIM E- the defendant should receive an assignment of Bell's agreemen t

MENT Co . and pay Bell the amount of his equity in cash . Bell drew on
v .

JACKSON the defendant for the amount of his equity by 30 days' draft ,
attaching forms of assignment of agreement signed by him . The
defendant accepted the draft, but on telegraphic request fro m
Bell to return the papers for correction, sent them back to Mon-
tana, where Bell lived, to have the corrections made . The
assignment had not, in fact, been completely executed, the sea l
being omitted. On Bell obtaining possession of the paper s
he retained them. He in the meantime had arranged fo r
another sale of the land at a better price. Defendan t
immediately lodged a caveat with the registrar of titles ,
claiming a right to the purchase, and commenced an
action against Bell for specific performance . Bell, at the
time of executing the assignment of agreement and sendin g
it forward attached to the draft, had written the plaintiff

statement Company notifying them of the sale to the defendant an d
asking them to send forward the necessary papers for approval .
Defendant relied on this notice, but not hearing from th e
plaintiff Company, wrote them asking for a statement of thei r
account for the deed, and intimating his intention to pay the
plaintiff Company the balance due on the lot in full. No
reply having been received by the plaintiff, he wrote again t o
the same effect some time later, when, in reply, he was informe d
that the plaintiff Company had approved of the sale to th e
second purchaser from Bell . Subsequently the plaintiff Com-
pany received from the plaintiff Bonneau, the second purchaser ,
the full balance which they claimed under the Bell agreement ,
and issued a deed to Bonneau, which he applied to register, but
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could not do so owing to the caveat in question. The action GREGORY, J.

was brought for the withdrawal of the caveat and lis pendens

	

191 3

and the cancellation of the registration thereof .

J. N. Ellis, for plaintiffs .
W . J. Taylor, N .C., for defendant.

Feb. 7 .

COURT OF
APPEAL

Nov. 4 .

7th February, 1913 .

	

ATLANTI C

GREGORY, J. : Assuming that the defendant has a valid con- RAND
Y

tract by correspondence with Bell for the purchase of the land IMPROVE -
MENT CO .

in question, and that it is not such an instrument as may be

	

v.

registered under the Land Registry Act, and so is unaffected by JACKSO N

section 154 of that Act, the whole question is : which of the par-
ties has the better equity? It seems to me that this questio n
must be answered in favour of the plaintiff Bonneau. He is
a bona-fide purchaser for value, without actual notice of the
defendant's claim. All the original title papers are in his pos-
session, including the contract between the plaintiff Compan y
and Bell, and the assignment thereof has been duly approve d
by the plaintiff Company ; he has a conveyance from the Com-
pany, and has only been prevented from registering it becaus e
the registrar refused to do so until defendant's caveat and lis

pendens have been removed . The defendant, on the other hand ,
has, at best, only an agreement by correspondence for sale to him,
and he has filed a caveat and lis pendens, but he has not paid GREGORY, J .

even one cent of his purchase money. To prefer him in these
circumstances simply because Bell wrote to Benson, the plaintiff
Company's attorney, and told him he had sold his lot 47 to th e
defendant and asking him (Benson) to send the necessary
assignment of contract, would seem to be a great injustice t o
Bonneau, who knew nothing of this, and has paid his full pur-
chase price. It is perhaps worth noting that there is not a
tittle of evidence even suggested to establish the defence tha t
Bonneau is only a nominal purchaser and holds the property fo r
the benefit of Bell, and the plaintiff Company, or that defendan t
ever obtained the plaintiff Company 's assent to Bell assigning
his agreement to him.

There will be judgment for the plaintiffs.
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The appeal was argued at Victoria on the 23rd of June, 1913 ,
before MACDONALD, C .J.A., IRVING and MARTIN, JJ.A.

W. J . Taylor, K.C., for appellant, contended that although
the assignment to the appellant had not received the approval o f
the vendor, under the terms of the agreement of sale, the subse-
quent purchaser had notice of the sale that was made to th e
appellant, and the appellant therefore had a valid claim upon
his equity : White v . 1Veaylon (1886), 11 App . Cas. 171 .

W. C . Brown, for the respondents : There was no contract
enforceable. He must have a completed contract, and the cor-
respondence does not disclose one : Williams v. Hamilton

(1908), 14 B.C. 47 ; Sawyer-Massey Co. v. Bennett (1909), 1 2
W.L.R. 249 ; McKillop & Benjafield v. Alexander (1912), 45
S.C.R. 551 ; Rice and others v. Rice and others (1853), 2 Drew .
73 at p. 80 ; Cave v. Cave (1880), 15 Ch. D. 639. The whole
matter turns on whether the conveyance to the appellant wa s
good without the consent of the original vendor : see Alexander

v . Gesman (1911), 17 W .L.R. 184 .
Cur. adv . pull .

4th November, 1913 .

MACDONALD, C .J.A . : I would dismiss the appeal for the rea-
sons given by my brother IRVING .

IRVING, J .A . : I would dismiss this appeal .
By a term of the contract between the plaintiff and Bell, i t

was provided that :
"No assignment of this contract shall be valid unless the same shall b e

for the entire interest of the purchaser and approved and countersigned b y
the president, vice-president and secretary, or any other duly authorize d
person, and no agreement or condition or relations between the purchase r
and his assignee, or any other person acquiring title or interest from or
through the purchaser, shall preclude the Company from the right to
convey the premises to the said purchaser on the surrender of this agree-
ment and the payment of the unpaid portion of the purchase money whic h
may be due hereunder, unless the assignment hereof be approved an d
countersigned as aforesaid ."

Jackson omitted to press the Company for this approval, an d
I think he has no status to file a lis pendens or caveat.

Lord Cairns, in Shaw v . Foster (1872), L.R. 5 H.L. 321 ,
has pointed out that although a vendor of real estate is a trustee
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for the purchaser, he is not a mere dormant trustee, but he has GREGORY, J .

a right to protect that personal and substantial interest which

	

191 3

still remains in him. The plaintiffs having seen fit to guard Feb. 7 .
their interest by inserting in their agreement for sale the abov e
clause, I am unable to see how Bell can confer on Jackson any COURT of

APPEA L

greater right than he (Bell) had himself.

	

—
Nov. 4.

The plaintiffs who are invoking the condition in restriction	
of the assignment of Bell's agreement are the original vendors . ATLANTIC

REALTY
AND

MARTIN, J .A . : After a careful consideration of the authori- MENT Co.
ties cited to us I am of the opinion that this appeal should be

	

v.

dismissed, because, even assuming that the lodging of the caveat
JACKSON

was notice to Bonneau of the defendant's claim, and that th e
defendant had a valid contract with Bell, yet here at least w e
have the case of the original owner of the legal estate, th e
plaintiff Company, setting up and relying on its rights unde r
the clause in the contract to approve any assignment thereof.
The decision of the majority of the Court in McKillop & Benja-

field v . Alexander (1912), 45 S.C.R . 551, 3 Sask. L.R. 111 ,
was based on the assumption that the said owner had waive d
that right, p . 584, and, therefore, their co-defendants could no t
do so. Mr. Justice Duff did not take that view, and his judg-
ment is founded upon the assumption that the clause could b e
invoked by a purchaser as well as the owner of the legal estate ,
and he proceeds to consider the question from that standpoint, MARTIN, J.A.

and to hold, p . 561, that the clause, if it could be invoked, gav e
to the obligation of the owner
"the character of rights which should be personal to the contracting par-
ties to the extent at least that they should be enforceable against th e
company only by the purchaser or his representatives, or by such person s
as with the consent of the company should become invested with the pur-
chaser ' s rights and should become bound to assume his obligations unde r
the agreement . "

He goes on to discuss . (pp . 569-70) the result of this in a
manner with which I am in entire accord, the result of which ,
as relevant to this case, is that an assignee who has not obtaine d
said approval has no t
"acquired any right which he could compel the registered owner to recog-
nize, and, therefore he never had a right which in any lawyerly use of th e
words could be described as an interest in land . His right was and
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remained a personal right against Gesman, enforceable no doubt by equit-
able remedies, both against Gesman and against others who might b e
implicated in Gesman's breath of faith, but still only a personal right
because of the special provisions of the contract with the company, unde r
which Alexander could acquire no claim against the registered proprietor s
until they had assented to his assignment . It is argued that Gesman was
the owner of the land in equity, but this seems really to be an abuse o f
language (see Fry, Specific Performance, p . 675, sec . 1,382 ; and Ridou t

v . Fowler (1904), 1 Ch. 658, at pp . 661 and 662, per Farwell, J .) . The
company, it may be admitted, was a trustee in a limited sense . It is
inaccurate to say that the company held the land in trust for the purpos e
of fulfilling the agreement of sale. But, as I have pointed out, that trust
is defined by the agreement ; and only those can in any admissible sens e
of the words be said to have acquired a beneficial interest in the land wh o
have acquired, or in other words, are entitled to enforce some rights unde r
the agreement . In this Alexander fails ; his right (in the sense indicated) ,
though in process of consummation, was Dever consummated . "

And as to the effect of a caveat in such circumstances, p. 566 :
"A caveat prevents any disposition of his title by the registered pro-

prietor in derogation of the caveator's claim until that claim has been
satisfied or disposed of ; but the caveator's claim must stand or fall on it s
own merits. If the caveator has no right enforceable against the regis-
tered owner which entitles him to restrain the alienation of the owner's
title, then the caveat itself cannot and does not impose any burden on the
registered title . "

MARTIN, J.A. And at p. 569 he shews that the maxim qui prior est tempore

potior est jure has no application to those who have no legal o r
equitable interest in the land which was the subject of the dis-
pute .

These views of the learned judge as to the effect of the clause ,
if it could be invoked, were not considered by the other mem-
bers of the Court, owing to the fact that they held the clause ha d
been waived, but in my opinion they cover the point which is
now clearly raised, and it should, I think, be determined i n
favour of the respondents.

Appeal dismissed.

Solicitors for appellant : Eberts & Taylor .

Solicitors for respondents : Ellis & Brown.
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BRITISH COLUMBIA CANNING COMPANY, LIMITE D
v. McGREGOR ET AL .

HUNTER ,
C .J .B.C .

191 3

Shipping — Charter-party — Special contract — Construction of terms — April 21 .
Approval of engineer—At owner's risk—Liability for injury—Reason - 	
able precautions.

	

COURT O F
APPEA L

The boiler of a steamer chartered by the defendants from the plaintiff —
Company was injured through the carelessness of the engineer . Tinder Nov . 4 .

the terms of the charter-party the master and engineer were subjec t
to the approval of the owners, and the vessel was at owner's risk, but

	

B .C.
CANNING

the charterers were to take all reasonable precautions regarding her

	

Co.
safety . The owners had approved of the engineer in charge .

	

v.
Held, in an action for damages by the owners, that the defendants were not MCGREGOR

liable under the express provisions of the contract . The engineer
must be held to be competent, because his appointment was approve d
by the owners, and the charterers were not bound to have some person
superintend his work .

Per MARTIN, J .A. : The words "owner's risk" protect the defendants from
all liabilities, except wilful misconduct.

Dixon v. Richelieu Navigation Co . (1889), 18 S .C .R . 704, followed.
Judgment of HUNTER, C .J.B .C . affirmed .

A PPEAL from the judgment of HUNTER, C .J.B.C. on the
21st of April, 1913, at Victoria, dismissing the action, with costs .
The claim arose out of the charter of a steamship by the defend-
ants, a term of the charter being that the steamer should be a t
the risk of the plaintiffs, but that the defendants should take al l
reasonable precautions regarding its safety . The vessel's boile r
was burnt through the action of the engineer in attempting to statement

get up steam when the boiler was practically empty. The defenc e
was that the accident occurred when the boilers were bein g
washed out, and while she was in control of the plaintiffs . It
was admitted that the accident occurred through the negligenc e
of the engineer, and it became a question of whose servant h e
was at the time . The trial judge was of opinion that th e
defendants were exonerated from liability under the terms o f
the contract.

Bodwell, K.C., for plaintiff Company.
Davis, K .C., for defendants.
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HUNTER,

	

HUNTER, C.J.B.C . : Thanks to the way in which this case has
C .J .B .C .

been handled by the learned counsel engaged, the points have
1913

	

been reduced to a very small compass.
April 21 . The negligence of the engineer is admitted ; that is to say,
COURT OF the negligence which was the cause of the damage which is th e

APPEAL subject-matter of the action. It is also indisputable that th e
Nov. 4 . old crew were taken on, and I think also indisputable that the y

B.C.
were taken on with the approval of the Company ; that is to

CANNING say, the captain, and the engineer whose conduct it was tha t
Co .

	

brought about the damage. I think the right conclusion, also onv.
MCGREGOR the evidence is, that not only was this crew taken on with th e

approval of the Company, but that the services of the captai n
and the engineer were also retained at the express request o f
the plaintiffs. I am satisfied from the evidence of McGrego r
that there was an interview between him and Johnson, and als o
between him and Mess, in which the matter was brought up as t o
the retention of the services of these officers, and the crew . And
I see no reason to doubt that the services of these two were no t
only approved by the Company, but that they were taken on b y
the express request of the Company, and that the charter-mone y
was reduced in consideration of that arrangement . Those being
the facts, it seems to me that the plaintiffs were equally respon-
sible with the defendants for the situation which was created.

HUNTER, I think after the conversation that McGregor had with Mes s
c.J .B.e . and Johnson he might very well have been led to believe tha t

this engineer was reliable and competent, even though he ma y
not have had a certificate. At all events, it seems to me impos-
sible for the plaintiffs to be heard to object that he was no t
reliable, or not trustworthy, or not competent . Having stamped
the retention of his services with their approval, it seems to m e
impossible now for them to come forward and blame the other
party for retaining him .

I think the action falls within the principle of what is known
as estoppel in pail ; the plaintiff having created the estoppel ,
they cannot be heard now to complain that this man was i n
point of fact negligent. Not only that, but I think the contrac t
itself shews that such consequences were not to be visited on the
defendants. There is an express arrangement to the effect that
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the vessel was to be at the owner's risk, but that the charterer s
should take all reasonable precaution regarding her safety. I
am satisfied, having heard what law there was cited in the case
—in fact, I would be satisfied if no law had been cited in the
matter—that that expression "owner's risk" is intended t o
exclude such liability as liability for unforeseeable negligence ;
that it is really intended to be confined to the case where th e
liability arises from the wilful misconduct, or from such wilfu l
negligence as amounts to wilful misconduct .

I think, on the two grounds, that there is an estoppel in Pais

and that the express provision of the contract itself exonerate s
the defendants. The action should be dismissed, with costs .

The appeal was argued at Victoria on the 23rd of June, 1913 ,
before MACDONALD, C.J.A., IRVING and MARTIN, JJ.A .

Bodwell, K.C., for appellants : The interpretation of the
articles is that the charter-party is first to be considered : see
Donovan v . Laing, Wharton, and Down Construction Syndicat e

(1893), 1 Q.B. 629 ; Rourke v . White Moss Colliery Co.

(1877), 2 C.P.D. 205 ; Dixon v . Richelieu Navigation Co .

(1888), 15 A .R. 647, (1890), 18 S.C.R. 704. The chief
question is the interpretation of the words "at owners' risk . "
These words do not by themselves exclude the defendants from
negligence. The master is liable for the acts of his servan t
unless he contracts himself out of it : Compania la Plecha v. Argumen t

Brauer (1897), 168 U.S. 104 ; Price & Co. v. Union Lighterage

Company (1903), 1 K.B. 750, (1904), 1 K .B. 412 .
Harold B. Robertson, for respondents : The words "at

owners' risk" have a well-defined meaning . We did everything
in the way of precaution that we could do and took the same car e
that they would have themselves taken had they been in charge .
He relied on Dixon v . Richelieu Navigation Co . (1890), 18
S.C.R. 704, and referred to Cordey v . Cardiff Pure Ice and

Cold Storage Company, Limited (1903), 19 T .L.R. 256, and
McCawley v. Furness Railway Co . (1872), L .R. 8 Q.B. 57 at
p. 59 .

Bodwell, in reply : The contractor must get himself out of
liability by express words, and he has not done so : see Graham

HUNTER ,
C.J .B.C .

191 3

April 21 .

COURT OF

APPFAr.

Nov. 4 .

B.C .
CANNIN G

Co .
V.

MCGREGOR
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HUNTER,
C .J .R.C.

191 3

April 21 .

COURT OF
APPEAL

Nov. 4 .

v. Belfast and N. Counties Railway Co . (1901), 2 I .R. 13 at p .
19, and Forder v. Great Western Railway (1905), 2 K.B. 532

at p . 536.

Cur. adv. vult .

4th November, 1913 .

MACDONALD, C.J.A . : I would dismiss the appeal .

IRVING, J .A . : In the absence of special terms in the charter -
B .C .

CANNING party to the contrary, everything would have been at the risk
Co .

	

of the charterers, who would have the right to appoint av.
MCGREGOR master and engineer without reference to the owners . Recog-

nizing this, the parties determined to insert in the charter cer-
tain special terms, and so they reached the agreement as pre-
sented to us. Under it, the master and engineer are to be
approved by the owners, the ship is to be at owner's risk, bu t
the "charterers shall take all reasonable precautions regarding
her safety." What further or other reasonable precaution they
could take than allow the engineer approved of by the owner s
to have absolute control of the engineroom, I cannot imagine .

It seems to me absurd to say that under the terms of a charter -
IRVINO, J .A .

party of this kind the charterers were bound to have some per-
son to superintend the work of the engineer approved of by th e
owners. Had they done so, had they employed some one else ,
and an accident happened in consequence of their following th e
advice of such person, in preference to that given by the maste r
or engineer approved of by the owners, that, to my mind, would
be some evidence that they had neglected to take reasonable
precautions . In my opinion, the defendants are not liable
under the express provisions of the contract .

I would dismiss the appeal .

MARTIN, J .A . : So far as the expression "at owner's risk"
solus is concerned, we must adopt the meaning given to it b y
the Supreme Court of Canada in Dixon v . Richelieu Navigation

MARTIN, J .A. Co. (1888), 15 A.R. 647, (1890), 18 S .C.R. 704, which is ,
as laid down by Hagarty, C.J .O. at p . 649 :

"It seems conceded that the words `owner's risk' alone would protect th e
carriers against all but wilful neglect or misconduct or unreasonable
delay ."
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And Burton, J .A. at p. 654 :
"The cases fully establish that the words `owner's risk' protect the

defendants from all liabilities, except wilful misconduct."

HUNTER ,
C .J .B .C .

191 3

This would relieve the defendants, but we have the additional April 21 .
words : "but the charterers shall take all reasonable precaution s
regarding her safety," and the point

	

~ is as to the meaning to be COURT O F
Armar,

attached to them. In my opinion, in the absence of any —
authority, they should receive that "reasonable" construction	 Nov . 4 .

which business men would be assumed to have in mind in the

	

B .C.
CANNING

circumstances, and the owners themselves would not do more

	

Co .

in a matter relating to the engines than employ a competent
MCGvEGOE

man to take charge of them . It would be a very unusual and,
I think, "unreasonable" precaution for them to take, not onl y
to employ a competent man, but to literally stand over him t o
see that he was doing his work properly. Can it be said that
the charterers should do more than would be expected of the

MARTIN, J .A.

owners ? The engineer must be held to be competent becaus e
his appointment was approved by the owners .

The appeal, I think, should be dismissed .

Appeal dismissed.

Solicitors for appellants : Bod well & Lawson .

Solicitors for respondents : Robertson & Heisterman.
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APPEAL
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June 30 .

ScoTT-
ELLIOTT

IL
HATZI C

PRAIRIE Co .

Statement

SCOTT-ELLIOTT ET AL . v. HATZIC PRAIRIE
COMPANY, LIMITED, ET AL .

Practice—Costs—Settlement of matters in dispute before action—Ground s
for appeal unsubstantial—Discretion of trial judge—Repression o f
unnecessary litigation—Application to move case from day's list o f
appeals, when to be made .

Plaintiff sought for a declaration that the resolutions at a meeting b f
shareholders of a company were illegal in that they were passed
through the votes of three shareholders (who held certain shares i n
trust for the plaintiff Scott-Elliott, and one of the defendants), an d
that in voting against the plaintiff's interests they were guilty of a
fraud upon him. It was disclosed at the trial that the parties ha d
agreed to the company going into liquidation . The trial judge con-
cluding that there was no material question remaining at issue, struc k
the case from the list, making no order as to costs .

Held, on appeal, that the three defendants holding the shares in trust ,
being charged with merely a technical breach of trust, were no t
entitled to go to trial for the purpose merely of having their characters
vindicated.

Held, further, that the defendant Carmen Kenworthy, having been charged
with inducing the said three defendants to commit a breach of trust,
could not set up that on the face of the proceedings no cause of actio n
had been disclosed as against her and that she was therefore entitle d
to have the action as against her dismissed, with costs .

Held, further, that in dealing with costs, it is the duty of the Court t o
repress unnecessary litigation.

An application to take a case off the peremptory list of appeals for the da y
will be refused . The proper time to apply is when the peremptory
list is arranged at the close of the day, for the following day .

APPEAL from the judgment of CLEMENT, J. in an action
tried by him at Vancouver on the 26th and 27th of November ,
1912. The defendants, the Hatzic Prairie Company, Limited ,
was incorporated in 1906, under the Companies Act, Revise d
Statutes of British Columbia, 1897, chapter 44 . The capital
stock of the Company consisted of 6,000 shares of $10 each .
Of this, 5,005 shares were issued, 5,000 being held by Harol d
Kenworthy and his wife, Carmen Kenworthy, and one each b y
J. H. Senkler, R . C. Spinks, B. J. Jayne, A. C. Watkins and
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COURT OF
APPEAL

191 3

June 30 .

SCOTT -
ELLIOTT

'V.
HATZI C

PRAIRIE CO.

Statemen t

E. Bloomfield. Shortly after the formation of the Compan y
Bloomfield re-transferred his share to the Company . Harold
Kenworthy acted as manager of the Company continuously
from its inception to the commencement of this action. In
August, 1909, Mr. and Mrs. Kenworthy sold to the plaintiff
one-half of the issued capital stock, and subsequently the Ken-
worthys and the plaintiff, under agreement, each sold a portion
of their holdings to Mr . and Mrs. John Kenworthy, when the
remainder of the capital stock of the Company, with the excep-
tion of one share was issued, and the parties then held the Com-
pany's shares as follows : Mr. and Mrs. Scott-Elliott, 2,37 2
shares ; Mr. and Mrs . Harold Kenworthy, 2,372 shares ; Mr.
and Mrs. John Kenworthy, 1,251 shares, and Senkler, Spinks ,
Jayne and Watkins, one each . Owing to differences arising
amongst the shareholders, a special meeting of the shareholder s
was held on the 20th of June, 1912, when all the shareholders
except Watkins were present. All the resolutions of the meet-
ing, including the appointment of Harold Kenworthy as man-
ager for three years, were passed by the votes of Harold Ken -
worthy, Mrs . Harold Kenworthy, Senkler, Spinks and Jayne ,
in all of which resolutions they were opposed by the votes of Mr .
and Mrs. Scott-Elliott and Mr. and Mrs. John Kenworthy .
The plaintiff then brought this action, suing on behalf of himsel f
and the other shareholders, for a declaration that the resolution s
passed at the meeting on the votes of Mr. and Mrs . Harold Ken -
worthy, Senkler, Spinks and Jayne were illegal and void and
a fraud on the plaintiff, and that they be set aside, and for an
injunction restraining the Company from acting on said reso-
lutions ; for the appointment of a receiver, and for a declaration
that the shares of Senkler, Spinks and Jayne, as to a half
interest, were held in trust for the plaintiff, and for an injunc-
tion restraining said defendants from voting on said shares . An
interim injunction was obtained by the plaintiffs on the 29th
of July, restraining the defendants from acting on the resolu-
tions of the meeting of June 20th, and restraining the defend-
ants Senkler, Spinks and Jayne from voting on their shares a t
any meeting until the trial of the action. Upon the hearing at
the trial it appeared that the large shareholders had all agreed
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COURT OF to the Company being wound up and to the appointment of a
APPEAL
— receiver . The trial judge, concluding that there was nothing
1913 material at issue, struck the case from the list and held tha t

June 30 . there should be no order as to costs . The defendants appealed

SCOTT- on the grounds that the action should have been dismissed wit h
ELLIOTT costs ; that the learned trial judge erred in not trying the cas e

v.
HATZIC to a conclusion ; that by the undertaking of the plaintiff in the

PRAIRIE Co . interim injunction the appellants' damages should have been
assessed as against the plaintiff ; that the appellants Senkler ,
Spinks and Jayne being accused of fraud, the charge shoul d
have been adjudicated upon ; that there was no cause of actio n
disclosed on the pleadings as against the defendant Carme n

Statement Kenworthy and that she was therefore entitled to have th e
action as against her dismissed with costs, and upon othe r
grounds .

The appeal was argued at Vancouver on the 24th of April ,
1913, before MACDONALD, C.J.A., IRVING, MARTIN and
GALLIHER, M.A .

Application was made for the case to be taken off the day' s
list.

1VIACDONALD, C .J .A . : I do not think it is fair to counsel t o
MACDONALD, re-arrange the list . As far as we are concerned, we are only to o

O.J .A . anxious to meet the convenience of counsel, but there is a prope r
time for such applications to be made, i.e ., when, at the close o f
the day, the peremptory list is being arranged for the followin g
day .

IRVING, J .A. : What has been said is for the protection of
the profession who are waiting here in silence. If we should

IRVINE . J .A . reach Scott-Elliott v . Hatzic Prairie about three o 'clock in the
afternoon and found it could not go on, then counsel in the nex t
case would say he was not expecting to be called upon so soon ,
and in trying to accommodate him we would have confusion al l
around. It is in the interest of the profession that this rul e
should be adhered to.

MARTIN, J .A .
MARTIN, J.A. concurred .
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Sir C. H. Tupper, K.C., for appellants Senkler, Spinks and COVET OF
APPEAL

Jayne : An order for an injunction was taken out restraining —
us from voting at the meetings of the defendant Com-

	

191 3

pany until the trial of the action. The formal judgment of June 30.

CLEMENT, J ., by which the case was struck off the list, and from scow .
which we are now appealing, does not deal with the injunction ELLIOT T

v.

in any way. We submit it should be finally disposed of . HATZIC

We are charged with fraud and conspiracy ; we have a right PRAIRIE CO'
to have this charge carried to an issue . The action should hav e
been dismissed with costs. He cited Brand v. Martin (1869) ,
16 Gr. 566 ; Covert v . The Bank of Upper Canada (1852), 3
Gr. 246 at p . 275 ; Encyclopedia of the Laws of England, Vol .
3, p. 510 ; In re Bradford (1883), 15 Q.B.D. 635 ; Stevens v .

Metropolitan District Railway Co. (1885), 29 Ch. D. 60 at p .
73 ; Archibald v . de Lisle (1895), 25 S .C.R. 1 at p. 14 ; Yeo

v. Tatem (1871), 40 U . Adm., 29 at pp. 31-2 ; Wilde v. Wilde

(1862), 31 L.J., Ch . 558 ; Sivell v. Abraham (1846), 8 Beay.
598 ; Dicks v. Yates (1880), 18 Ch. D. 76 ; Newcomen v .

Coulson (1878), 7 Ch. D. 764 ; Goodwin v . Cromer (1852), 1 8
Q.B. 757 at p. 760 ; Sonnenschein v . Barnard (1887), 57
L.T.N.S. 712 .

Ritchie, K.C., for appellant Harold Kenworthy : The injunc-
tion order is not disposed of by the action being struck out .
Under section 238 of the Companies Act, Revised Statutes of
British Columbia, 1911, chapter 39, there still exists the right Argumen t

to call a meeting of the shareholders . Where an action is
struck out it is not a final disposition of the action : Landed
Estates Company v. Weeding (1871), W.N. 148 ; Storr v . Cor-
poration of Maidstone (1878), W .N. 219 ; Burgess v. Hills
(1858), 26 Beay. 244. If there is a question of principle o r
of proper practice involved, although the only practical poin t
to be decided is who shall pay the costs, the appeal should b e
heard. If there is something to be tried, then the litigants are
entitled to have the matter adjudicated upon : see Wilde v .
Wilde (1862), 10 W.R. 503 ; Goodwin v. Cremer (1852), 1 8
Q.B. 757 at p . 760 .

S. S. Taylor, K.C., for appellant Carmen Kenworthy : There
is no cause of action disclosed in the proceedings as against my
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client . The trial judge should therefore have adjudicated on
the question as to whether Mrs. Kenworthy should have been
made a party to the action . She did not consent to the liqui-
dation and was not a party to it.

Davis, K .C., for respondents : As to the defendants Senkler ,
Spinks and Jayne, they are charged with merely a technica l
breach of trust ; their characters are in no way affected by th e
charge . When parties arrange or come to an agreement which
is practically a settlement of the action, they cannot go to appea l
for the purpose of settling costs ; there was absolutely nothing
else to settle : Moir v. The Corporation of the Village of Hun-

tingdon (1891), 19 S.C.R . 363 ; McKay v. The Township of

Hinchinbrooke (1894), 24 S.C.R. 55 ; Roberts v . Roberts

(1822), 1 Sim. & S. 39 .

Tupper, in reply : Though a settlement had been made, when
we were charged with misconduct we are entitled to a judgmen t
on the issue.

Ritchie, in reply : The judge did not go far enough into th e
action to decide the question of which party was entitled t o
costs : see Civil Service Co-operative Society v . General Steam

Navigation Company (1903), 2 K.B . 756 ; Elsey v. Adams

(1864), 2 De G.J. & S . 147. There must be a full inquiry t o
settle the question of costs, and if there is a question of fraud i t
should be tried out : Seaton v. Grant (1867), 36 L.J ., Ch . 638 ;

World P. & P. Co. v. Vancouver P . & P. Co. (1907), 13 B .C .
220. The Court cannot stop the action before a decision i s
arrived at and before the injunction order, which is still i n
force, is adjudicated upon.

Taylor, in reply : It is right to strike the case off when th e
subject-matter of the action is disposed of, but the subject -
matter of the action was not disposed of, as we had nothing to
do with the liquidation, and our interests were in no way deal t
with .

Cur. adv. vult.

30th June, 1913 .

MACDONALD . MACDONALD, C.J.A . : I agree that the appeal should be dis -
C.J .A . missed .

Argument
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IRVING, J .A . : I would dismiss this appeal .

	

COURT of
APPEA L

So far as Sir Hibbert Tupper's clients are concerned, there

	

—
was no charge against them of anything but a technical breach

	

191 3

of trust . They, therefore, are not entitled to go to trial for the June 30 .

purpose of having their characters vindicated . Before us, Mr . ELLIoTT

Davis disclaimed any intention of attacking the character of
HATZI C

any of these gentlemen in any way.

	

PRAIRIE Co .

Mrs. Carmen Kenworthy, it was urged on us, was not a proper
party to the action, as no relief was sought against her, and that ,
therefore, she was entitled to receive her costs or have the actio n
proceed to trial . In the pleadings she was charged with fraud
and conspiracy, so I read the 15th paragraph of the statement
of claim. There would, or rather there might be, a cause of
action against her on the principle that if Z., by wilfully deceiv-
ing Q., induces him to do an act injurious to A., this may give
A. a cause of action against Z. : see National Phonograph Com-

pany, Limited v. Edison-Bell Consolidated Phonograph Com -

pany, Limited (1908), 1 Ch. 335. There is, it is true, no
specific relief asked against her in the prayer to the statemen t
of claim, but that omission, if commented upon, would be reme-
died at any time by amendment. I do not say that the omission
is fatal, as, under the prayer for general relief, I doubt if i t
would be necessary to amend. The gist of the action against her
was the damage done by reason of her persuading the trustee t o
take her side in the dispute. If the plaintiff had succeeded in °InO, a 'A.

making his case out against her, she would have been liable t o
have an order made against her for costs . See, on this subject ,
remarks of BEGBIE, C.J. in Kootenay Mining Appeals (1884) ,
1 B.C . (Pt. 2) 39 at p. 44, and a number of eases cited in Re

Sturmer and Town of Beaverton (1912), 25 O.L.R. 566, 3
O.W.N. 613, 21 O .W.R. 55 .

In Landed Estate Company v . Weeding (1871), W.N . 148 ,
it was held that where the subject-matter of the estate was gone
by statute, the case must proceed to trial, but not when by a set-
tlement by the parties themselves. That case seems to me t o
recognize the jurisdiction the learned judge professed to exer-
cise in the present instance, and as the decision was one of a
discretionary nature, I think we should uphold his order.

43
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June 30 .

1:LLIOTT
L .

HATZIC
PRAIRIE CO.

MARTIN, J .A.

In Millington v . Fox (1838), 3 Myl. & Cr . 338 at p . 353,

Cottenham, L.C., in dealing with costs, pointed out that it wa s
the duty of the Court to repress unnecessary litigation . If ever
there was a case where that duty could properly be exercised ,
in my opinion it is the case now in question .

MARTIN, J.A. : I have reached the conclusion in this matte r
that we should not interfere with the discretion that the learne d
trial judge exercised when he made the order appealed fro m
dismissing the action and "not seeing fit" to make any order a s
to costs . It was said in Elsey v. Adams (1864), 2 De G.J. & S .
147, before the Lords Justice, at p . 152, that

"Where a judicial discretion has been exercised consistently with th e
course of the Court as to costs alone, the Court of Appeal is very reluctan t
to interfere with that discretion, and does not interfere, unless in a case
of principle, or a case very clear on the merits. "

The cases of Moir v. The Corporation of the Village of Hun-

tingdon (1891), 19 S .C.R . 363, and McKay v. The Townshi p

of Hinchinbrooke (1894), 24 S.C.R. 55, chew the attitude of
the Supreme Court of Canada on the point, and I am satisfie d
that in this case also, as Mr . Justice Taschereau said in th e
latter, at p. 57 :

"Under colour of an appeal on the merits this is virtually but an appea l
for costs . "

Both of those cases in the Supreme Court were based on th e
fact that further litigation in the matter had become useless, as
the subject-matter had disappeared or been placed beyond th e
region of controversy, in the first of them by the repeal of a
by-law, pendente life, and in the second by the operation of a
statute which rendered a valuation roll unassailable ; in this
second case reference was made to Martley v . Carson, an appeal
from this Province, wherein their Lordships of the Privy Coun-
cil dismissed the appeal "without consideration of the merits ,
on it appearing that the appellant Clark had parted with hi s
interest in the property" : (1889), 20 S .C.R. 634 at p. 694 . It
has long been held that this is the result that follows a settlemen t
or disposition of the subject-matter by the parties : Roberts v .

Roberts (1822), 1 Sim . & S. 39 ; Seaton v. Grant (1867), 3 6

L.J., Ch . 638 at p. 645, per Cairns, L.J. "Thirdly, when the
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subject-matter of the litigation has perished or been removed" : COURT OF
APPEAL

Landed Estates Company v. Weeding (1871), W.N . 148 ;
Storr v. Corporation of Maidstone (1878), W.N. 219 ; but I

	

191 3

note that the statement of the Vice-Chancellor in Landed Estates June 30 .

Company v . Weeding, supra, that the principle does not extend ELLIOTT

to a case where the controversy has been settled by an Act of
HATZIC

Parliament is at variance with the reason for the decision of the PRAIRIE Co.

Supreme Court of Canada already noted ; indeed, in the firs t
of these, Moir' s case, the passing of a municipal by-law, repeal-
ing the one in question, was sufficient to invoke the principle .
A good illustration of Lord Justice Cairn's third exception
would be the ease of a ship which has foundered, without an y
insurance, during the course of an action between the owners
to rectify the book of registry on the ground that a bill of sal e
in favour of one of her owners had been procured by fraud . In
such circumstances the total loss or "removal" of the subject-
matter would put an end to the litigation, unless the deter-
mination of that question were necessary to apportion othe r
liabilities as regards cargo, wages, or otherwise .

In considering the action taken by the learned trial judge ,
we must view the matter as it was presented to him by those con-
cerned, and it appears that he was given to understand that all
the parties had consented to wind up the Company voluntarily ,
except the defendants Jayne, Senkler and Spinks, who, thei r
counsel said, were not consulted," but why they should have ~ARTZx, LA -

been it is difficult to imagine, since they had no personal interest
in the matter, and simply held for the purpose of formal quali-
fication one $10 share each, and were trustees for either th e
plaintiff, or the defendant Harold Kenworthy, or both of them ,
as that fact might be determined . I agree entirely with th e
trial judge that to allow these trustees, in such circumstances ,
to force on this litigation, against the deliberate action taken b y
their cestui que trusts to put an end to it, would be "a public
scandal ." In any event their interest, had they a personal one ,
would be so insignificant as to come within the de minimis rule :
Seaton v. Grant, supra, at p. 644. With respect to the poin t
taken on behalf of Harold Kenworthy that he suffers loss b y
being deprived of his office of manager of the defunct Com-
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COURT or pany at $3,000 per annum, the answer to that is that he himsel f
APPEAI .

has been the prime mover in abolishing his own office, and canno t
1913

	

complain of his self-extinguishment .
June 30 .

	

As to Mr. Ritchie 's argument on the words in the injunction,

ELLIOTT "until the trial of this action, " it is, to my mind at least, clear ,
v .

	

that for a judge to strike a case before him off the list is a
HATZIC

PRAIRIE Co. "trial" in the broad sense contemplated by the injunction, as it
involves a final disposition of the litigation so far as a tribuna l
of first instance is concerned.

The only point on which I experienced any doubt was as t o
the defendant Carmen Kenworthy, whose case was presented t o
us as differing from the rest of the defendants in that, it wa s
submitted, on the face of the proceedings, no cause of actio n
was disclosed against her, and, therefore, the disappearance or
settlement of the subject-matter made no difference to her, an d
she was entitled to have the action against her dismissed, wit h
costs. But, on further consideration, I find myself unable t o
take this view, because of the following allegation in the state -

.MARTIN, J .A. went of claim :
"15 . The defendants Harold Kenworthy and Carmen Kenworthy in bad

faith, and for the purpose of preventing the plaintiff passing the resolu-
tions to be proposed by him, before the said meeting, wrongfully induce d
the defendants John Harold Senkler, Richard C. Spinks and Basil Joh n
Jayne, to attend the said meeting and vote as aforesaid, well knowing that
the said defendants were thereby committing a breach of trust against
the plaintiff . "

This sets up a charge against her which would, if sustained ,
be actionable, and a remedy would be applied, I think, in favou r
of the plaintiff under the general prayer for "further relief" ;
in any event she would be open to an adverse order for costs ,
and, therefore, her position is not in principle distinguishable .

All the appeals should, consequently, be dismissed .

GALLIIIER, J.A. : I concur .

Appeals dismissed.

Solicitors for appellants : Ilanulton, Read d Company .

Solicitors for respondents : Craig, Bourne & McDonald .

GALLIHER,

J.A.
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LALTRSEN v. McKINNON (No. 2) . GREGORY, J .
(At Chambers )

Practice--Notice of appeal—Application to extend time for service of—

	

191 3

Made after statutory period had elapsed—Right to so apply—Mar- Feb . 24 .
ginal rule 967—Court of Appeal Act, B .C. Stats. 1907, Cap . 10, Secs.
23 and 25.

	

COURT OF
APPEAL

The Supreme Court, or a judge thereof, has the power, under Order LXIV .,

	

may
r . 7, of the Supreme Court Rules, to enlarge the time for giving notice

may
9 .

of appeal, although the application is not made until the time for LAURSEN
giving such notice has elapsed .

	

v.
Until notice of appeal is given, the case is in the Supreme Court .

	

1VICIIINNON

A PPEAL from an order of GREGORY, J. at Chambers in Van-
couver on the 24th of February, 1913, on an application by th e
defendant to extend the time for giving notice of appeal fro m
the judgment given by GREGORY, J. on the trial of the action, Statemen t

the application being made after the time for giving the notic e
of appeal had elapsed and after a similar application to the
Court of Appeal had been refused .

Ritchie, K.C., for the application .
L. G. McPhillips, K.C., contra.

24th February, 1913 .

GREGORY, J. : This is an application by the defendant t o
extend the time for giving notice of appeal against a judgment
of my own, notwithstanding the fact that the time for givin g
such notice has elapsed, and a similar application to the Cour t
of Appeal has been refused .

It is urged in opposition that I am bound by the decision of
the Court of Appeal in Laursen v . McKinnon, ante, p. 10, GREGORY, J -

(1913), 3 W.W.K. 717 . Although it was there held only tha t
the Court of Appeal had no jurisdiction to grant the extension ,
I would certainly feel bound by it if the reasons given coul d
be applied to the Supreme Court, but it seems to me quit e
clear that they cannot. The right of a judge of the Supreme
Court to grant such extension is governed by Order LXIV .,
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(At Cha
GfEGOR

Ym,ber s
a

.) rule 7 of the Rules of 1906 . At the time of the passing assin g of
those rules the Supreme Court Act of 1903-04 was in force ,

	

1913

	

and sections 94 and 98 of that Act had to be considered in con -
Feb . 24 . nection with that rule. These sections have since been take n

COURT OF out of the Supreme Court Act by the Court of Appeal Act o f
APPEAL 1907, and the rule now stands alone, and alone governs the
May 9 . question ; and standing alone, there is no room for doubt tha t

LAURSEN
the Supreme Court, or a judge thereof, has the right to enlarg e

	

v .

	

the time for giving notice of appeal, although the application
MCI1INNON

is not made until the time for giving such notice has elapsed—
for the rule expressly and in terms confers this right . The
position of the Court of Appeal is different, for sections 94 an d
98 of the Supreme Court Act of 1903-04 are still in force so
far as it is concerned, for they have in effect been re-enacted
in the Court of Appeal Act (chapter 10, 1907) as sections 2 3
and 25, and the Court of Appeal based its judgment on th e
restrictive effect of section 23, feeling that it was better t o
follow the previous decisions of the old Full Court, which had
similarly interpreted a similar restriction contained in sectio n
12, chapter 8 of the statutes of 1897 .

Shortly, the right of the Supreme Court to extend the tim e
is wholly found in Order LXIV ., rule 7 (which, by the way, i s
more explicit, in this respect, than the old marginal rule 743 of
the Rules of 1890) ; while the right of the Court of Appeal ,

GREGORY, a even if Order LXIV., rule 7, applies to it, is also affected by
sections 23 and 25 of the Court of Appeal Act .

Having jurisdiction, it seems to me that this case is one i n
which such jurisdiction should be exercised . The point
involved is extremely important to the community at large ,
affecting, as it does, the practice in the Crown land office and o f
surveyors generally. There has been no doubt from th e
beginning of the intention of the defendant to appeal, and I
do not think he should, in these circumstances, be prejudice d
because his counsel interpreted the Rules of Court differentl y
from the majority of the Court of Appeal . It is worthy of
comment that the many cases in our own Courts to which I hav e
been referred as sheaving that he is not entitled, were decide d
under rule 684 of the Rules of 1890, and those cases in reality
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decided that the words "special leave, " etc., meant that special(A
E00BY,

J .
circumstances should be shewn . I think they have been _
shewn here, but in any case those words are not now in our

	

191 3

rule, which is the same as the English rule, Order LXIV .,	 Feb. 24.

rule 7, and under which the former practice has been materially COURT OF

modified : see Rumbold v . London County Council and Scott A —r

(1909), 100 L.T.N.S. 259, and Baker v. Faber (1908), W.N. May 9.

LAURSEN

The time for giving the notice of appeal will be extended

	

v.

until the 11th of March, 1913 .

	

MCKINNO N

On the hearing, the question of costs was not discussed. I
think the defendant should pay them, but if counsel canno t
agree they may be spoken to .

The appeal was argued at Vancouver on the 18th and 21st of
April, 1913, before MACDONALD, C.J.A., IRvING, MARTIN and
GA LLIII ER, ,LT . A.

L. G. McPhillips, K.C., for appellant (plaintiff) : This
order was made under Order LXIV., rule 7 (marginal rule
067) . Under the Supreme Court Act, 1903-04, sections 9 4
and 98 thereof had to be considered with this rule . On the
formation of the Court of Appeal these sections were taken ou t
of the Act and put in the Court of Appeal rules . When the
power to appeal in the Supreme Court Act was repealed, th e
rules thereunder were repealed (including Order LXIV ., rule
7) . The mere copy of a section of the Act into the rules doe s
not constitute that section a rule ; it is only put there for con-
venience .

	

Argumen t

Ritchie, K.C ., for respondent (defendant) : Order LXIV . ,
rule 7, is a rule of 1906, and the Rules of 1906 were confirme d
by statute, and it gives a judge of the Supreme Court the right
to extend the time for appeal . The point in this case is when
a section of the Act is brought into the rules, does it become a
rule ? See Koksilah v. The Queen (1897), 5 B .C. 600 ; Savoy

Hotel Company v. London County Council (1900), 1 Q.B. 665 .
The revised statutes gave the Supreme Court the right to exten d
the time, and that was confirmed by the Supreme Court Rule s
Act : see In re Oliver and Scott 's Arbitration (1889), 43 Ch. D.

9 .
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A Chambers)

310. The appellant relies on the Court of Appeal Act, sectio n
23, but this cannot be construed as prohibiting the Suprem e

	

1913

	

Court from extending the time under the Supreme Court Act .

	

Feb . 24
.	 The Court of Appeal Act only applies after the case has go t

coURT of into the Court of Appeal . He relied upon marginal rule 967.
APPEAL The respondents had been informed of the intention to appeal ,
May 9 . but counsel fell into the error of supposing they were in time .

LAUxsEN
Special circumstances were required in order to obtain leav e

	

v .

	

to extend, but now it is the same as in other cases : see Baker v .
3ICISINNON Faber (1908), W.N. 9 ; In re Coles and Ravenshear (1907) ,

1 K.B. 1 ; Rumbold v . London County Council and Scot t

(1909), 100 L.T .N.S. 259. The words "special leave" mean
the giving of relief where the Courts had been too harsh : see
International Financial Society v. City of Moscow Gas Com-

pany (1877), 7 Ch . D. 241 ; In re Manchester Economic

Society (1883), 24 Ch. D. 488 ; Cameron's Supreme Court
Practice, 2nd Ed ., 437 .

McPhillips, in reply : This Court having already decided
GREGORY . J .

the question, there is no jurisdiction to make the order in the
Supreme Court . In matters of procedure the Court is bound
by the English cases as it is in other cases . Where a rule is
made under an Act, if that Act is repealed, then the rule i s
repealed, so in this case, when the Supreme Court Act wa s
repealed, the rule was repealed ; the Act cannot be taken away
and the rule left standing.

Cur. adv. vult .

9th May, 1913 .

MACDONALD, _M AcDoNALII, C.J .A. concurred \\ it IRVING, J .A . in dis-
missing the appeal .

IRVING, J.A. : The order appealed from was made on th e
18th of February, 1913, at a time when this Court had n o
power to extend the time for appealing after the time limite d
by statute for that purpose had expired .

The question is as to the jurisdiction of a judge of th e
Supreme Court to make the order under marginal rule 967 ,
which, on coming into force was, by chapter 14 of the statute s
of 1906, to regulate practice and procedure in the Supreme
Court. Until a notice of appeal is given and the appeal

C .J .A.

IRVING, J .A .
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brought, the case is in the Supreme Court . There is nothing "EGO", J.
(At Chambers )

extraordinary in permitting the Court appealed from to extend —
the time. Compare the Yukon Act, Revised Statutes of

	

191 3

Canada, chapter 63 .

	

Feb. 24 .

This action remained in the Supreme Court until after the COURT OF

18th of February, 1913 . Mr. McPhillips argues that by the APPEAL

establishment of a Court of Appeal the statutory authority May 9 .

of the rule vanished, but it seems to me that argument is
LAURSE N

based on the theory that the extension of time for appeal-

	

v .

ing is an appellate power or something connected with MCKINNON

appellate jurisdiction ; but the extension of time has nothin g
to do with the hearing and determination of the appeal.
Unless the opening words of the rule, "Save as otherwise pro-
vided by these rules, or an Act," prevent the rule applying to
an extension of this nature, I think the words must be given
their natural meaning and the judgment upheld, particularly in
view of the words "including the giving notice of appeal . "

In Savoy Hotel Company v. London County Council (1900) ,
1 Q.B. 665, 69 L .J., R.B. 274, 82 L.T.N.S. 56, 64 J .P. 262, 1 9
Cox, C.C. 437, the Court (Channell and Bucknill, JJ.) were
dealing with a section defining a "shop " and which section pro-
vided that shop was "to include licensed houses and refreshmen t
houses of any kind ." This was to bring into the Act as a "shop"
something that ordinarily was not regarded as a shop. The
insertion of the words "including the giving notice of appeal" hi ' 0, a .A .

puts beyond doubt the application of the rule to extending time
for appealing, unless the rules or some Act provide otherwise .

The only provision I see to the contrary is to be found in
section 87 of the Act of 1903-04, where it is enacted that i f
any appeal arises under the provisions of any Act, i .e ., other
than the Supreme Court Act, 1903-04, such appeal shall b e
brought within the time prescribed by that Act, but the appeal s
given by the Supreme Court Act were expressly subject to th e
Rules of Court.

On the whole I can see no satisfactory reason for deciding
that the result reached by the learned judge is wrong, although
I must say that the question as to what is included by th e
words "save as otherwise provided" is by no means clear .
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GREGORY . J .

	

Mxwrix J .A. : I entertain doubt about the matter, but no t
(At Chambers)

to the extent to justify me in dissenting from the conclusio n
1913

	

reached by my learned brothers .

GALL1ui ;n, J .A. concurred with IRVING, J.A .

Appeal dismissed .

Solicitors for appellant : McPhillips & Wood .

Solicitors for respondent : Bowser, Reid & Wallbridge .

GREGORY, S .

	

LAURSEN v. iMcKINNON (No. 3) .

Trespass—Timber berth—Misdescription of in licence—Uneertainty o f
ground in dispute being within berth—Survey—Acceptance of by Sur-
veyor-General--Land Act, R .S.B .C . 1911, Cap . 129 .

COURT OF
APPEAL An action for trespass will not lie, where, through a misdescription in th e

timber licence, it cannot be clearly shewn that the timber cut by th e

McKtxxo
tory, but rather by curtailing from that which, under a correct descrip -

tion, might have been within the boundaries of the location lines.

A PPEAL from the judgment of GREGORY, J . in an action
tried by him at Vancouver on the 23rd of February, 1912 .
Timber berth number 353, on Thurlow island, Coast district ,
was located by one Thickens on the 24th of April, 1907, to who m

Statement a timber licence was issued. On the 30th of November, 1907 ,
he assigned the berth to one Heisterman, who then assigned t o
the plaintiff. The description of the berth in the licence wa s
as follows :

"Commencing at a stake planted at the extreme southwest corner o f
P .C .L. Co 's location 111 ; thence north 40 chains ; thence east 60 chains ;

Feb . 24 .

COURT OF
APPEAL

May 9 .

LAURSE\
v .

MCKINNO N

191 2

Feb . 26.

1913

	

defendant was within the limits of the plaintiff 's claim .
May 19, 20 . Where the boundaries of a timber berth are so misdescribed in the licenc e

that by following the boundaries the finishing point does not connect
1.LAURSEN

	

with the point of commencement, a surveyor undertaking to close th e

v '

	

gap must do so in such a way as not to take in any additional terri -
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thence north along the line of location 111, 20 chains ; thence west 85 GREGORY, J .
chains; thence south 40 chains ; thence west 40 chains, thence south 4 5
chains to shore of Johnstone Straits ; thence along shore about 45 chains ;

	

191 2

thence north 10 chains ; thence east about 38 chains to the point of Feb . 26.
beginning. "

13y following the description, a surveyor would finish at a point CO EAOtc
about 15 chains to the south and 18 chains to the east of the —
point of commencement . The berth was surveyed in the fall of

	

191 3

1909, when the surveyor included in the survey certain vacant may 19, 20.

Dominion land to the south of the southern boundary line of LAURSE N

berth No. 111 and of said line produced west, a portion of which mcJ ' o R

land was undoubtedly outside the description of the berth in the
licence and a portion of which it was questionable whether i t
was outside or not . The plan and field notes of the survey
were subsequently filed with and accepted by the surveyor-
general's department. The defendant, who was the owner of
timber berth No. 111, cut certain timber in the summer o f
1909 beyond his southern and western boundary lines, and
within the plaintiff's berth as so surveyed, and although warned
by the plaintiff's men, he removed the timber after the survey
had been made. The plaintiff brought action against the Statement
defendant for $20,000 for cutting and removing from his bert h
2,500,000 feet of timber. The trial judge held that the survey
of berth No . 353 was substantially correct and that the accept-
ance of the survey by the surveyor-general gave the plaintiff a t
least a right to the property by which he could defend himsel f
against admitted trespassers. From this judgment the defend -
ant appealed.

Armour, for plaintiff.
Ritchie, K.C., for defendant.

26th February, 1912.

GREGORY, J. : This is an action to recover damages for tres-
passing upon timber limits and cutting and carrying away
timber therefrom .

	

GREGORY, J .

The defendant was the only witness called on his behalf. He
did not attempt to deny that he had cut upon the land lying t o
the south of his own claim, lot 111, but he swore positively that



684

	

BRITISH COLUMBIA REPORTS .

	

[Vol..

GREGORY, J . no timber had been cut west of his westerly side line, or a pro -
1912

	

longation of it, in a southerly direction ; and I cannot accep t
Feb . 26 . his statement in the face of the satisfactory evidence of Kin g

and Maloney. His evidence was, in fact, very unsatisfactory ,
coA

PEAL and I am unable to place any reliance upon it . When asked to
explain a contradiction in one important particular between hi s

1913
answers given on discovery and his answers given on the witnes s

May 19, 20 . stand, he denied having made the statements attributed to hi m
TAURBEY in the discovery. The discovery was such as to leave no room ,

McKI ov I think, for misunderstanding. I find as a matter of fact that
there was a trespass upon the plaintiff's limits, plotted on th e
official map as lot 353, and also on that portion of his limit s
lying immediately to the west of lot 111, and which it is not
disputed belong to the plaintiff ; also on the land lying immedi-
ately to the west of the prolongation of the western boundary o f
lot 111 .

Defendant admits having cut upon that portion of the land s
claimed by the plaintiff bounded by the lines and letters IF, IF ,
C, D on exhibit 1, but attempts to justify by saying that th e
same are not included in the area described in the plaintiff' s
licence, that they were vacant Crown lands, and if he had no t
cut there the timber thereon would have been wasted. Strangely
enough, he never reported his cutting to the Crown lands office .
As to a portion of it, he also attempted to justify by sheavin g

GREGORY, J . that it was necessary to do so in order to get access to the se a
from lot 111, but that contention was very weakly put forwar d
—was not proved—and King swore that the little piece of roa d
running through the north-easterly corner of it was not require d
for the operation of lot 111, and a glance at the map seems to
amply sustain this statement. He also entirely overlooks the
fact that this land was reserved by notice published in th e
British Columbia Gazette, 26th September, 1907, p . 5,695—a
reservation established only a few months after plaintiff' s
limits were staked, and so far as appears in this case, is still in

force.
Defendant further says that upon an accurate plotting of th e

lands described in the plaintiff 's licence the land F, IF . C, D
will not be included within it, and so the plaintiff cannot main-



XVIII.] BRITISH COLUMBIA REPORTS .

	

685

taro this action, because there is no provision in the Land Act GREGORY, J .

	

permitting the correction of any inaccuracies in the description

	

191 2

of timber limits . If this were so, it would mean that applicants
Feb . 26 .

would, at their peril, have to describe with mathematical accur-
ac any limits they proposed to take upp before they y are surveyed c Arr of

y y

	

3'

	

y ~

	

PrEAi.

which is an impossibility.
191 3

Owing to previously accepted applications interfering, the
May 19 . 20 .

	

plaintiff could not get all the land included in his licence, and
in attempting to follow the description set out in plaintiff's LAURSEti

application there is some difficulty in making the ends meet . mcKIN'No

The surveyor swears that the usual practice was adopted o f
following the same as clearly as possible, and if the ends do no t
meet, of bringing them together in the shortest possible way ,
and in doing so, F, E, C, D must be included . Defendant ' s
counsel suggests another way of bringing the ends together, bu t
his plan would have the double disadvantage of dividing the
plaintiff's limits into two parcels, and of unnecessarily depriv-
ing him of an additional portion about equal in area to F, E, C ,
D. The surveyor appears to me to have adopted the least incon-
venient and most natural method, if it is permissible to do thi s
at all. The Government, through its land department and sur-
veyor-general, have accepted the plaintiff's survey and placed i t
upon the official map as the land belonging to the plaintiff' s
limits. Whatever effect this may have, it at least seems to m e
that it gives the plaintiff some right to it which he can defend GREGORY, a .

against admitted trespassers such as the defendant, who has no t
the shadow of right of any kind. The pre-emption record of
William Hughes, offered in evidence, is not, I think, admissible ,
but if it were, I do not think it would help the defendant .

The plaintiff took possession . His representatives warne d
the defendant's foreman before any, or, at least, much timber
was cut, and again before any of it was removed, but notwith-
standing this, he cut and removed practically all of the timber ,
stating that defendant told him to disregard the lines . Th e
defendant personally knew of his foreman's acts, and although
the plaintiff was living in Vancouver, he did nothing. If h e
had searched the land office he would, in January, 11910, before
the timber was removed, have found the field notes of plaintiff's
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GREGORY, J . survey on file there. Instead, he relied upon his own interpre-

1912

	

tation of the description in plaintiff's application. I am not

Feb. 26 . convinced that he even made an innocent mistake as to this .
In these circumstances, he must be found guilty of wilful an d

COURT OF
APPEAL deliberate trespass, for which he will have to pay damages .

There will be judgment for the plaintiff for the trespass a ~

19, 20. ages, and in fixing the damages the registrar will find the valu e
LAURSEN of the timber after it was severed and manufactured, so far a s

v'

	

it was manufactured while on the plaintiff's limits . I do notMCKINNON

recall any evidence that will justify damages under any othe r
head, but . there will be liberty to apply in case I have over-
looked any such evidence .

For the rule as to damages, see the case cited by Mr . Davis

of Union Bank v . Rideau Lumber Co. (1902), 4 O.L.R. 721 .

The appeal was argued at Vancouver on the 19th of May ,
1913, before MACDONALD, C.J.A., IRVIwc~, Lr ARFIN Ind
GALLInER, JJ .A .

Ritchie, K.C., for appellant (defendant) : The logs in ques-
tion were cut south of berth No. 111, on land to which he i s
not entitled under his location . The plaintiff had his bert h
surveyed in November, 1909, and there is no proof by th e
plaintiff when the cutting in question took place . The cutting
was all done in the summer of 1909, and the plaintiff must fail ,
first, because when we cut the timber the ground had not been
surveyed ; second, the survey in November, which includes the
ground in dispute, is not correct, as it is not in accordance wit h

Argument the description of the berth in the licence, which does not, on it s
own shewing, include the ground in dispute.

If their title commenced from the time of the survey, the n
they must shew that the cutting was done subsequently to th e
acceptance of the survey. When this plot of ground upon
which the timber was cut is not included in the licence, but i s
subsequently included in the survey and accepted by the sur-
veyor-general, that officer goes beyond his jurisdiction .

L. G. McPhillips, K.C., for the respondent (plaintiff) : The
statute does not require that we give a definite description of th e

1913

	

claimed, and areference to the registrar to ascertain the dam -



XVIII.] BRITISH COLU1f1BIA REPORTS .

	

667

land. We place our post and give the best possible description "EaosY. a .

of the location of the post. The consent of the department to

	

191 2

our having possession of the property in the plan is all we Feb . 26 .

require. The question is whether the trespass was within the
COURT O Flimits of the berth as staked .

	

APPEA L

	

MACDONALD, C .J .A . : I think the appeal should be allowed .

	

191 3

19 ,
The plaintiff claims a timber berth which is shewn as located on

11'',
y	 20 -

exhibit 1, the limits of it being there drawn in red . The loca- LAL*RSE!

tion post is at E . The final line was to end at the place of MCKIN MOAT

beginning, viz ., E, but as appears by the line laid down on
exhibit 1, it ends at D, a considerable distance to the east an d
a very considerable distance to the south of E . The complaint
of the plaintiff is that the defendant cut timber in the area
which may be roughly described as being within D, C, E and F,
and also to the west of E and F, but not west of the point H ,
extended north. Our statute is silent as to any supervision over
the survey by either the minister of lands or by the surveyor -
general, that is to say, there appears to be nothing which enable s
either of these officials to adjudicate in case of dispute in boun-
daries. The plaintiff's surveyor, in making the survey, did no t
follow the lines of original location as indicated by the red
marks . He was unable to follow those lines because of over-
lapping prior claims . When he came to D, before mentioned, MACDONALD.

he proposed to close the gap between D and E by running a line aa .A .

from D to C and then from C to E . We have been referred to
no authority which permits the gap to be closed in that way, or ,
in fact, in any way. d t may be that such a gap ought to b e
closed, but, without expressing a final opinion one way or th e
other, I think if it can be legally closed, it ought not to be s o
by taking additional territory, .ut by curtailing some of the
territory which might otherwise have lain within the boundarie s
of the location lines. I am not prepared to say absolutay that
the contention of Mr . Ritchie is correct, that the final line should
be from II north to a point produced from E westerly . If that
be the correct limit of those final lines, then the area over whic h
the trespass is alleged to have been committed clearly lies withou t
the plaintiff's claim .

	

All I need say, I think, is that the
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GREGORY . J . plaintiff has not satisfied me that any timber has been cut withi n
1912

	

the limits of his claim as located and as assigned to him by hi s
Feb. 26 . licence. He has not satisfied me that the lines from H to E, o r

from D to E, perhaps, have been correctly run by his surveyor .

APPEAL In other words, there is an uncertain quantity of land or timbe r
that is not clearly shewn to be within the limits of the plaintiff' s

1913

	

claim, and hence, in an action for trespass, he is not entitled t o
May 19, 20 . succeed against a person who has cut timber in that indefinit e

LAURSEN area. I think that disposes of the whole case, because it i s
MCK NNGN practically admitted that any trespass or alleged trespass tha t

has been committed has been in that area. The fact that th e
defendant may have trespassed on Crown lands does not, of
course, entitle the plaintiff to complain .

IRVING, J .A . : I agree in allowing the appeal. It is quite
evident that the plaintiff made a mistake in describing hi s
original location . Looking at the map (exhibit 1) and adding
two more identification figures, viz ., 112 and 113, to the lin e
running north from H, H2 being at the end of the 10 chain s
and 113 at the same distance as E, I can state my view better
with the help of these letters . It appears, according to the
plaintiff's original location notice, that the plaintiff, when h e
arrived at point H, went north 10 chains, then east 3 8
chains to the point of beginning, that is, to E . He could
not reach the point of beginning by going that way, therefore ,
it seems to me that he made an error in his courses, o r

MING, J . A . that he left his description incomplete . It is quite obvious
that he intended to carry it right down to the place of
commencement . Therefore, I would say his real line wa s
from H, north to 113 and from 113 to E, the point of com-
mencement. All the area within 113, E, C, D, and 112 woul d
be outside the plaintiff 's location. It seems to me that the
plaintiff cannot maintain an action for trespass when he himself
has committed the initial error . I do not think he is entitled to
this area I have just described, but as the judge has found he i s
entitled to the timber cut on the land lying to the west of lin e
E and the westerly boundary of lot 111 . If the plaintiff wants
a reference to determine that, he ought to have an opportunity
of having his claim under that head investigated .
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MACDONALD, C.J.A. : I am quite of the same opinion as my GREGORY ,

brother IRVING if there was timber cut in there, which is admit-

	

191 2

tedly the plaintiff' s claim, he should have damages for it ; he Feb . 26 .

should have a reference to find out what the amount of damage s
should be, and I simply want to add that tomIf c A PE L

)

	

y judgment.

	

) APPEAL

on consideration, you think you could prove damages there, then ,

you can prove damages, you may have a reference .

	

May 19, 20.

IRVING, J.A . : I thought that is what Mr. Ritchie meant when
he said they conceded that his client would be responsible fo r
anything taken in there.

MARTIN, J .A . : This case is reduced simply to a question o f
fact, viz . : What is a reasonable definition of the boundaries o f
plaintiff 's timber licence ? In my opinion, from the evidence
before us, the survey has left the matter so indefinite, so uncer-
tain, that an action of trespass cannot be maintained upon it . No
officer of Crown lands had authority to rectify the error, and the MARTIN, J.A.

uncertainty of the lines here is so great that I feel quite unabl e
to supply it, or attempt to say what should be the true boun-
daries of the disputed area .

GALLI HER, J .A . : The way I view this case, the defendant
should succeed in his appeal in so far as any timber within E,

F, D and C is concerned, and that there should be a reference
as to any timber cut in the admitted space west of E, and als o
as to any timber, using my brother IRVING' s figures, but adding
another figure, 114, using 112, 113 and 114 in that boun-
dary.

	

The intersection of the heavy red line and th e
light line extending E, I call 114, so that, in my opinion, there GALLIFIER ,

should be a reference not only as to what is the admitted

	

'A '
area up there, but as to what is included in 112, H3, 114 and E .
My reason for taking that view with regard to this last-men-
tioned piece of ground is this : In the description given, it says,
"starting from the point H, thence north 10 chains," and imme-
diately proceeds to say "thence east some 38 chains to a point E,
the point of beginning." When the surveyor follows out the
description, which turns at a point 10 chains north of H, h e

44

of course, the learned trial judge found in your favour, and if

	

191 3

LAURSEN

V.
MCKINNON
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finds that will take him to a point some 18 chains east of the GREGORY, J .

starting point E. In my opinion, he is not entitled to that .

	

191 2
But I think he is entitled to this : There is ground that is . Feb . 26 .
unoccupied, Crown lands, and he takes his direction, and when -
he comes immediately south of E > that is, at the point 114, he is COURT OF

APPEA L

entitled to stop there and connect up 114 with E . That is the

20th May, 1913 .

Per curiam : The appellant will be entitled to costs of this
appeal. There will be a reference back to the registrar to tak e
the account on the new basis, or rather, to find the amount o f
damage on the new basis now established by the judgment of thi s
Court .

The costs of the reference which have been thrown away by Judgmen t

reason of the damages having been ascertained on a wrong basis
will go to the defendant, and the other costs, the costs in th e
reference and the costs of the action will be disposed of by th e
judge when it comes before him for final judgment .

Appeal allowed .

Solicitors for appellant : Bowser, Reid cf. Wallbridge .

Solicitors for respondent : McPhillips & Wood.

view I take of it . The boundaries are not, in my opinion, cor-

	

191 3

rectly fixed at D, C and E there, but if it had been properly and May 19, 20 .

correctly surveyed, in my opinion it would have gone from 112 IAL'RSE N

to 114, and from that directly north to E .

	

V.MCKINNON
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COURT of OGLE v. BRITISH COLUMBIA ELECTRIC RAILWAYAPPEAL
COMPANY, LIMITED .

191 3

Jan. 7 .

The plaintiff, running from the northwest corner towards the southwest
corner of Granville and Davie streets in Vancouver (Granville stree t
running north and south, and Davie street east and west), to catch a
Granville street car on the south side of Davie street, reached a poin t
just beyond the track that curved into Davie street from the north on
Granville street, when, on turning sharply to the left towards his car ,
he was struck by the fender of a car rounding the curve into Davie
street and was injured . There was evidence that the motorman di d
not sound his gong while making the turn . The jury returned a
verdict for the plaintiff .

Held, on appeal (MACnoNALD, C .J.A. dissenting), that the case was one in
which the jury could properly find a verdict for the plaintiff.

APPEAL from the judgment of MORRISON, J . in favour of
the plaintiff, upon the verdict of a jury, in an action for dam -
ages for personal injuries resulting from negligence . It appeare d
from the evidence that the plaintiff was crossing on the street
crossing from the northwest corner of Granville and Davi e
streets, in Vancouver, to the southwest corner, when he was
struck by a street car while it was turning from Granville stree t
into Davie street. The plaintiff alleged that the motorman was
negligent in failing to sound the gong and in not waiting for
the plaintiff to get out of the way of the car, and he alleged
that he was not aware of the approach of the car at the time he
was struck. The jury brought in a general verdict in favour
of the plaintiff, and the defendants appealed .

The appeal was argued at Vancouver on the 14th of Novem -
ber, 1912, before MACDONALD, C.J.A., IRVING and MARTIN ,

JJ.A .

L. G. McPhillips, K.C., for appellants (defendants) .
Baird, for respondent (plaintiff) .

Cur. adv. volt .

Negligence—Personal injuries—Struck by street car while crossing street—
Evidence to justify finding for plaintiff .

OGLE
V .

B.C.
ELECTRI C
RY. Co.

Statement
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7th January, 1913 .

	

COURT OF

MACDONALD, C .J.A . : The appeal should be allowed and the APPEA L

action dismissed . I think the plaintiff's own evidence puts him 191 3

out of Court. He admits that he knew that the Davie street Jan. 7 .

car was standing at the corner opposite him, where it would
OGL E

stand in taking on or discharging passengers before rounding

	

v.

the curve into Davie street . The plaintiff wished to catch the ELECTRI C

Granville street car at the opposite corner, that is to say, he RY. Co.

would have to cross Davie street to catch his car . He had
either to cross ahead of the Davie street car, which would round
the corner as aforesaid, or behind it . He took the forme r
course and then appears in his haste, and with his mind con-
centrated on his own errand, to have become oblivious to th e
oncoming Davie street car. After crossing the tracks on Davi e
street he appears to have swerved sharply to the left, to reach MACDONALD ,

C .J .A .
the Granville street car, and was then struck by the fender o f
the Davie street car aforesaid . Whether the ear ran into him
or he ran into it is not disclosed in the evidence . It was not
dark, and he must have been partly facing the Davie street car ,
and within a few feet of it when he swerved towards it a s
already mentioned . That he did not see it is only to b e
accounted for on the assumption that he was so entirely
engrossed with his object, which was to catch his own car, tha t
he lost thought of everything else .

Under these circumstances I cannot think that a jury could
properly find a verdict in his favour .

IRVING, J .A . : I would dismiss this appeal . The time, plac e
and circumstances all make the case one particularly for a jury .
Having regard to the degree of light, the number of people on
the street, the time allowed by the Company for people to
transfer from one car to another, the custom of the motormen i n
Vancouver with reference to sounding their gongs, the sworn
statement that the gong was not rung as the car made the tur n
into Davie street—all these were matters for consideration o f
the jury.

As to when and upon what evidence in any action for negli-
gence a judge is justified in taking the case from the jury ha s
always been a troublesome question . Lord Coleridge, in Finegan

IRVING, J .A .
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v . London and North Western Railway Company (1889), 5

T.L.R. 598, 53 J.P . 663, being of opinion that on the plaintiff' s
own evidence, he (the plaintiff) had been guilty of contributory
negligence, nonsuited the plaintiff : but the Queen's Bench
Division, Denman and Charles, JJ., thought there was not such
clear evidence of contributory negligence as to justify a nonsuit ,
particularly as there was clear evidence of negligence on th e
part of the defendant's driver .

Ruddy v. London and South-Western Railway Compan y

(1892), 8 T.L.R. 658, was tried before Grantham, J ., who,
being in doubt, let the case go to the jury, who found for th e
plaintiff. The judge afterwards gave judgment for defendant
on the ground that there was no evidence of negligence in th e
driver, and that on the plaintiff's own shewing, he walked righ t
into the danger . But the Court of Appeal, Lord Esher, MAR . ,
Bowen, and A . L. Smith, L .JJ., thought in view of the pace ,
admittedly fast, at which the van was going, the case was a
proper one for the jury .

Toronto Railway v. King (1908), A.C . 260, 77 L.J., P.C . 77,

points out that to entitle the defendants to a direction from the
judge, the evidence of folly and recklessness must be clear .

The moral of the decision is, that where it is a question o f
degree, or whether the accident has arisen wholly from the faul t
of one or the other, it is better to leave the question to the jury .

The jury having found for the plaintiff, I do not think we
can interfere .

MARTIN, J .A . MARTIN, J.A. concurred in dismissing the appeal .

Appeal dismissed, Macdonald, C .J .A. dissenting .

Solicitors for appellants : McPhillips & Wood .

Solicitors for respondent : Taylor, Harvey, Baird, Grant &

Stockton.

COURT OF
APPEAL

191 3

Jan . 7 .

OGL E

BC .
ELECTRI C

Ry . Co .

IRVING, J .A .
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Cases reported in this volume appealed to the Supreme Court of Canad a
or to the Judicial Committee of the Privy Council :

BARK FoNG et at. v. CooPER (p. 271) .-Reversed by Supreme Court
of Canada, 10th November, 1913 . See 49 S.C.R. 14 ; 16 D.L.R. 299 ; 27
W.L.R. 174 ; 5 W.W.R. 633, 701 .

DISHER V. DONKIN (p. 230) .-Reversed by Supreme Court of Canada ,
27th October, 1913 . See 49 S.C.R. 60 ; 16 D.L.R. 610 ; 27 W.L.R. 428 ;
5 W.W.R. 870 .

FORT GEORGE LUMBER COMPANY, In re (p . 473) .-Affirmed by
Supreme Court of Canada, 3rd November, 1913 . See 48 S.C.R. 593 ;
16 D.L.R. 175 ; 5 W.W.R. 982 .

GENTILE V . BRITISH COLUMBIA ELECTRIC RAILWAY COMPANY, LIMITED
(p. 307) .-Affirmed by the Judicial Committee of the Privy Council, 16th
June, 1914 . See 28 W.L.R. 795 ; 6 W.W.R. 1,342 .

HINRICH V . THE CANADIAN PACIFIC RAILWAY COMPANY (p. 518) .-
Affirmed by Supreme Court of Canada, 30th October, 1913 . See 48 S.C.R.
557 .

HOUNSOME V. VANCOUVER POWER COMPANY, LIMITED (p. 81) .-
Affirmed by Supreme Court of Canada, 23rd February, 1914. See 49
S.C.R. 430 ; 6 W.W.R. 670 .

KERR et al . V. CANADIAN PACIFIC RAILWAY COMPANY (p. 389) .-
Affirmed by Supreme Court of Canada, 10th November, 1913 . See 49
S.C.R. 33 ; 14 D.L.R. 840 ; 16 D.L.R. 191 ; 5 W.W.R. 782 .

LONGMAN et at . v . COTTINGHAM (p. 184) .-Affirmed by Supreme Court
of Canada, 16th October, 1913 . See 48 S.C.R. 542 ; 15 D.L.R. 296 ; 5
W.W.R. 969 .

MCPHEE V. THE ESQUIMALT AND NANAIMO RAILWAY COMPANY (p .
450) .-Reversed by Supreme Court of Canada, 24th November, 1913 . See
49 S.C.R. 43 ; 27 W.L.R. 444 ; 5 W.W.R. 926 .
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OGLE V. BRITISH COLUMBIA ELECTRIC RAILWAY COMPANY, LIMITED

(p. 692) .-Affirmed by Supreme Court of Canada, 2nd March, 1914 . See
6 W.W.R. 683 .

SLATER V. VANCOUVER POWER COMPANY et al . (p. 429) . —Affirmed by
Supreme Court of Canada, 3rd November, 1913 . See 48 S.C.R. 609 ;
16 D.L.R. 225 ; 5 W.W.R. 1,080 .

TEMPLE V. MUNICIPALITY OF NORTH VANCOUVER et al. (p. 546) .-
Affirmed by Supreme Court of Canada, 3rd February, 1914 . See 6 W.W.R .
70 .

TRAWFORD V. BRITISH COLUMBIA ELECTRIC RAILWAY COMPANY ,

LIMITED (p. 132) .—Affirmed by Supreme Court of Canada, 23rd February ,
1914. See 49 S.G.R. 470 ; 6 W.W.R. 288 .

UNITED BUILDINGS CORPORATION, LIMITED et al . AND THE CORPORATIO N

OF THE CITY OF VANCOUVER (p. 274) . —Affirmed by the Judicial Com-
mittee of the Privy Council, 15th June, 1914 . See 28 W.L.R. 787 ; 6

W.W.R. 1,335.

VELASKY V. WESTERN CANADA POWER COMPANY (p. 407) . —Reversed
by Supreme Court of Canada, 23rd February, 1914 . See 49 S .C.R. 423 ;
6 W.W.R. 813 .

WINTER et al . V . GAULT BROTHERS, LIMITED (p. 487) . —Affirmed by
Supreme Court of Canada, 23rd March, 1914 . See 6 W.W.R. 608 .

Cases reported in 17 B.C., and since the issue of that volume appeale d
to the Supreme Court of Canada or to the Judicial Committee of the Privy

Council :

BERGKLINT V. CANADA WESTERN POWER COMPANY, LIMITED (p. 443) .
—Reversed by Supreme Court of Canada and a new trial ordered, 1st June ,
1914. See 6 W.W.R. 1,236 .

COOK V . THE CORPORATION OF THE CITY OF VANCOUVER (p. 477) .
Affirmed by the Judicial Committee of the Privy Council, 23rd June, 1914 .
See 28 W.L.R. 801 .

DAYNES V. BRITISH COLUMBIA ELECTRIC RAILWAY COMPANY, LIMITE D

(p. 498) .—Reversed by Supreme Court of Canada and a new trial
ordered, 2nd March, 1914 . See 49 S.C.R. 518 ; 6 W.W.R. 512 .
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MAHOMED V. ANCHOR FIRE AND MARINE INSURANCE COMPANY (p .
517) .-Reversed by Supreme Court of Canada, 22nd October, 1913 . See
48 S.C.R. 546 ; 15 D.L.R. 405 .

Cases reported in 16 B.C., and since the issue of that volume appeale d
to the Judicial Committee of the Privy Council :

CUDDY AND BOYD V . CAMERON (p . 451) .-Reversed by the Judicia l
Committee of the Priyy Council, 7th August, 1913 . See (1914), A .C. 651 ;
83 L.J., P.C. 70 ; 110 L.T.N.S. 89 ; 5 W.W.R. 56 .

POINT GREY ELECTRIC TRAMWAY BY-LAW, In re (p. 374) .-Reversed
by the Judicial Committee of the Privy Council, 23rd July, 1913 . See
(1913), A.C. 816 ; 83 L.J., P.C. 53 ; 109 L.T.N.S. 771 ; 14 D.L.R. 8 ;
5 W.W.R. 25 .

Case reported in 15 B .C., and since the issue of that volume appealed
to the Supreme Court of Canada :

PATERSON TIMBER COMPANY, THE V . THE CANADIAN PACIFIC LUMBER
COMPANY (p . 225) .-Affirmed by Supreme Court of Canada, 9th December ,
1910. See 47 S .C.R. 398 .
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ACTION, LIMITATION OF - 307
See LIMITATION OF ACTION.

ADMIRALTY LAW— Collision — Negli-
gent and dangerous navigation — Narro w
channel — Blocking channel — Misleading
lights—Boom of logs, and control of light s
on—Tow lines .] Porlier Pass is about on e
mile in length, narrow, with sunken rocks ,
the tidal streams are from four to nine
knots, and overfalls and whirling eddies ar e
always in the northern entrance where i t
opens out into the Gulf of Georgia . Mariner s
are advised to avoid this pass. The plaintiffs '
tug Erin, having in tow a boom of logs 1,500
feet long with a 240-foot tow line, was pro-
ceeding from the Gulf of Georgia to the
entrance of the pass, holding its position a
little east of a red bell-buoy at the northerl y
entrance and west side of the pass and wait-
ing for the tide to slacken . As the tid e
slackened the tug gradually crept up unti l
the boom was half way past the buoy ,
when the collision in question took place .
The tug carried two white lights in vertical
line, and an ordinary ship's lantern, with a
range of about one and one-half miles, wa s
placed six feet high on the boom, about 4 0
feet from its rear end . The defendants '
steamer, entering the pass from the south ,
seeing the Erin about one and one-hal f
miles ahead, but not seeing the boom light ,
proceeded at seven and one-half knots, keep-
ing to the west and passing between th e
Erin and the bell-buoy before seeing th e
lantern on the boom, that had twiste d
around to such an extent that it appeare d
on their port side, and was at first taken a s
a light on a fishing boat, as the boom itsel f
could not be seen in the water beyond a
distance of about 50 feet . They did no t
see the boom until almost on top of it . The
collision took place about 1.30 a .m ., and i t
appears that the boom had twisted acros s
the channel to such an extent as to practi-
cally block the channel. Held, that the col-
lision was occasioned by the Erin's negli-
gence in the following particulars : (1 )
Shewing misleading lights ; (2) too long a
tow ; (3) insufficient lights on the boom ;
(4) losing control of the boom and blockin g
the channel . PATERSON TIMBER COMPANY,

ADMIRALTY LAW—Continued .

LIMITED V. THE STEAMSHIP BRITISH COLUM -
BIA.	 86

2 .—Collision — Fog —Stopping—Obli-
gation on tug to stop—Collision- Regula-
tions, Article 16—Negligent navigation o f
tug with tow .] By article 16 of the regu-
lations for preventing collisions at sea,
"Every vessel shall, in a fog, mist, falling
snow, or heavy rainstorms, go at a moderate
speed, having careful regard to the existin g
circumstances and conditions . A steam
vessel hearing, apparently forward of he r
beam, the fog signal of a vessel the position
of which is not ascertained, shall, so far as
the circumstances of the case admit, stop
her engines, and then navigate with caution
until danger of collision is over ." The
steamship Iroquois, proceeding in a fog (i n
which objects were not visible beyond half a
cablelength), off the Sandheads, Fraser
River, heading for Vancouver Narrows on a
course N.W. by N. ' N., at a speed (with
the slight assistance of the tide), of a little
over fourteen knots an hour, was given the
signal for half speed, and almost immedi-
ately afterwards they sighted a tug with
loaded scow; engines were immediatel y
reversed, but too late to avoid a collision .
The tug was bound for Fulford harbour vi a
Active Pass, on a course S .E . by S . . S. ,
when she ran into the fog about three-quar-
ters of an hour before the collision at about
six knots, but did not reduce her speed . The
master and mate of the tug heard the fo g
signals of the steamer, but took no further
precautions than to continue to sound fo g
signals . Both vessels appear to have give n
the proper fog signals, and after sighting
one another did everything in their powe r
to avoid the collision . Held, that both ves-
sels were equally at fault in having brough t
about the collision, by contravening Articl e
16, and that the damages should, therefore,
be borne equally by both vessels . PALLEN
V . THE IROQUOIS. -

	

- - 76

3.	 Equipping steamer with engine—
Action for—Jurisdiction—The Admiralt y
Court Act, 1861 (24 Viet ., Cap . 10, Sec . 4) . ]
Under section 4 of The Admiralty Court
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Act, 1861, when a creditor finds a ship, or
the proceeds thereof are under arrest of the
Court in pursuance of its valid process, he
may bring his action, and the Court acquires
immediate jurisdiction over any claim for
building, equipping or repairing the ship .
The burden is not cast upon the litigant t o
shew that the original action under which
the ship was arrested must eventually suc-
ceed. MOMSEN et al. v. THE AURORA . 353

4.—Misleading defence — Costs — Rul e
132—Discretion .] Although the plaintiff
fails in his action, if the defence is so mis-
leading as to invite unnecessary controversy
and prolong the trial, the Court, exercisin g
its discretion under rule 132, will make n o
order for costs . MCARTIIUR V . THE JOHN -

_

	

-

	

-

	

94

	

5 .	 Necessaries — Repairs—Alteratio n
in structure and equipment—The Admiralt y
Court Act, 1861 (24 Viet ., Cap . 10, Sec . 5) . ]
Alterations in the structure and equipmen t
of a fishing vessel for the purpose of makin g
her fit to engage in fishing with dories,
instead of as a trawler, are "necessaries "
under section 5 of The Admiralty Cour t
Act, 1861 (24 Viet ., chapter 10) . William s
v. The Flora (1897), 6 Ex. C.R . 137, and
The Riga (1872), 1 Asp. M .C . 246, L .R . 3
A. & E . 516, followed . VICTORIA MACHINERY
DEPOT COMPANY, LIMITED V . THE CANADA
AND THE TRIUMPH . (No. 2) . - 515

	

6.	 -Practice—Action in rem—Wages—
Judgment in default of appearance—Waiver
of proceedings.] In an action in rem for
seaman's wages wherein no appearance ha s
been entered, and the ship is in the mar-
shal's hands for sale in another cause, all
preliminary proceedings may be waived an d
the judgment entered forthwith . NOSLE R
v. THE AURORA .	 449

7.---Practice—Affidavit leading to war-
rant—Rules 35, 36 and 37—Allowing in sup-
plemental affidavits to shew jurisdiction—
Domicile of company—Mortgagees—Mater-
ial men—Statutory lien—Priority—Promis-
sory notes in part payment—Notes dis-
honoured.] Upon an application to vacate
warrants issued against a ship under arrest
in an action in rem for necessaries, although
it appeared that on the facts disclosed in
the affidavits filed before the registrar, th e
Court would not have jurisdiction to issu e
the warrant for arrest, the plaintiffs were
allowed to file supplementary affidavits t o
shew that there was jurisdiction to issue
the warrants and that the case was one in

ADMIRALTY LAW—Continued .

which the discretion of the registrar coul d
be properly exercised . A company whos e
head office is in England and is licensed an d
registered to carry on business in Britis h
Columbia is not "an owner domiciled withi n
Canada" within the meaning of subsectio n
(b) of Rule 37 of the procedure in Admir-
alty eases . A plaintiff who has supplie d
necessaries in British Columbia to a shi p
which is away from its home port and has
no owner domiciled in British Columbia,
has acquired a statutory lien for such neces-
saries when the ship is arrested under th e
warrant of the Court, and the lien may be
enforced either upon the trial or on a sub-
sequent motion . A party supplying neces-
saries to a foreign ship, and taking promis-
sory notes in payment, is entitled, if the
notes are dishonoured, to sue the ship for
the original debt ; if the notes are in part
payment only, he may sue the ship for the
balance owing . VICTORIA MACHINERY
DEPOT COMPANY, LIMITED V . THE CANADA
AND THE TRIUMPH. - - - - 511

S.	 Re-arrest of ship after judgment —
Bail—Costs—The Admiralty Court Act ,
1861 (24 Viet ., Cap . 10), Sees, 15 and 22 —
Rule 39.] A warrant will be issued for the
re-arrest of a ship, released on bail, t o
answer the amount of the claim and costs
for which judgment has been recovered an d
remains unsatisfied . MOMSEN at al. v . THE
AURORA .

	

(No. 2) . -

	

-

	

-

	

-

	

355

9.—Salvage — Meritorious service —
Award—Value of res—Percentage of yearl y
depreciation—Practice.] The O., a freight
steamer, fully laden with coal, had gone
ashore on Danger reefs, at the northerly en d
of Thetis island, and about seven and a hal f
miles, by ship ' s course, from Ladysmith ,
B.C . She had sprung aleak and the wate r
had put out her fires . About 10 feet of he r
forefront was on the rock, while her ster n
was in deep water . The P. sighted the
stranded vessel in the night time and went
to her relief, taking in a hawser passed to
her by the 0 ., and waiting for the tide an d
daylight . Just before 6 o'clock in the morn-
ing the P. started to pull straight ahead at
full speed, and shortly succeeded in getting
the 0. off the reef. The P . then cut the 0 . ' s
hawser, so as to lose no time, backed up t o
the O. and made fast to her with the P .' s
hawser, and succeeded in towing her unde r
forced draft into Ladysmith, where the O .
was tied up to a wharf in a position of
acknowledged safety . Held, that the ser-
vices performed by the P ., while without th e
specially meritorious features of saving
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human life or danger to herself and crew ,
were as skilfully conducted as the nature of
the case permitted, and valuable, and a s
such were entitled to corresponding recog-
nition, even though they were or short dura-
tion. Salvave awarded in an amount of
$2,200 . In finding the value of the shi p
and cargo, the district registrar allowed a
yearly depreciation in the value of the shi p
of 7 per cent ., following a practice wit h
reference to wooden vessels said to prevai l
in British Columbia. Held, that whateve r
may be said of the allowance of such a
depreciation in the case of wooden vessel s
as a rule, it must always very largel y
depend upon the manner in which the vesse l
was originally constructed and the care sh e
had subsequently received but, in any event ,
it could not be applied to the ship in respect
of which salvage services were rendered i n
this case, as she is a better built ship than
the average, and has been well cared for an d
maintained .

	

DUNSMUIR at al. v . TH E
OTTER.	 435

10.	 Shipping—Collision between ves -
sel and bridge—Negligence—Regulations--
Obstructions placed across navigable water s
—Right to damages—"Railway bridge ." ]
Apart from any statutory regulations as to
lights, those who place obstructions across
navigable waters, though lawfully author-
ized to do so, cannot complain if damage i s
done to their works by collision brough t
about by the fact that a prudent navigator ,
proceeding with due care, was unable at a
crucial moment, because of the absence o f
lights, to define his exact position in rela-
tion to such obstructions . Bank Shipping
Co. v . City of Seattle (1908), 10 B .C . 513 ,
distinguished . Quaere, whether a bridge
not originally built for railway purposes ,
but over which rails were laid (it was no t
known by whom) and used by a street rail-
way company occasionally for construction
purposes, is to be regarded as a "railway
bridge" under the provisions of the order i n
council of the 29th of June, 1910 (Statutes
of Canada, 1911, cxii.) .

	

CITY OF NE W
WESTMINSTER V . STEAMSHIP MAAGEN . 441

AFFIDAVIT OF BONA FIDES—Suf-
ficiency of .

	

-

	

-

	

-

	

-

	

487
See BILL OF SALE.

AGREEMENT OF SALE — Clause
restricting assignment thereof—
Vendor's approval required —
Assignment of to two differen t
parties .	 65 7
See VENDOR AND PURCHASER . 2 .

70 1

APPEAL—Evidence—Duty of party desir-
ing to appeal.

	

-

	

-

	

-

	

629
See PRACTICE. 6.

2 .	 Notice of—Application to extend
time for service of—Made after statutory
period had elapsed—Right to so apply—
Marginal rule 967—Court of Appeal Act ,
B .C. Stats . 1907, Cap. 10, Sees . 23 and 25 . ]
The Supreme Court or a judge thereof, ha s
the power, under Order LXIV., r . 7, of the
Supreme Court Rules, to enlarge the time
for giving notice of appeal, although the
application is not made until the time for
giving such notice has elapsed . Until notice
of appeal is given, the case is in the
Supreme Court. LAURSEN V . MCKINNON .
(No. 2) .	 677

3 .	 Notice of—Power of Court t o
extend time.	 10

See PRACTICE . 7 .

4.	 Postponement of—Procedure. 264
See PRACTICE. 18.

5 .—Reversal of trial judge on facts .
230

See PARTNERSHIP.

6 .	 Right to .

	

-

	

-

	

-

	

-

	

197
See MECHANICS ' LIENS . 2 .

ARBITRATION — Arbitrator functus
officio on making award. - 329
See MASTER AND SERVANT .

2.—Award.	 129
See MASTER AND SERVANT . 13 .

3 . Award—Grounds for setting aside
—Mistake in law—Waiver—Municipal Act ,
R .S .B .C. 1911, Cap . 170, Secs . 394, 396—
Arbitration Act, R .S .B .C. 1911, Cap . 11, Sec .
22 .] An award being good on its face,
cannot be set aside on the ground that th e
arbitrators have made a mistake in law .
The parties to an arbitration, even b y
mutual consent, cannot re-open the matte r
before the Court to review rulings on points
of law after the arbitrators have made an d
published their award . Section 396 of the
Municipal Act limits the grounds upo n
which an award can be set aside for mis-
conduct and compensation on a wrong prin-
ciple. In re LAURSEN AND CORPORATION OF
THE DISTRICT OF SOUTH VANCOUVER. (NO .
2) .	 532

4 .	 Award—Streets—Damage to prop -
erty by change of grade—Remedy of owner .

480
See MUNICIPAL LAw. 9.
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5 .	 Stated case Contents of—Must b e
based on facts admitted or ascertained—
Arbitration Act, R .S.B.C . 1911, Cap . 11, Sec .
22 .] The words "special case" in section 2 2
of the Arbitration Act have the same mean-
ing as in marginal rule 389 of the Suprem e
Court Rules, and a "stated case" thereunde r
must be based on a statement of fact, eithe r
admitted or judicially ascertained . It is
not the province of a Court to advise partie s
what their rights would be under a hypo-
thetical case . All the facts must be stated ,
as facts admitted or ascertained necessary
to raise the question of law upon which th e
opinion of the Court is asked. In re LAUR-
SEN AND THE CORPORATION OF THE DISTRICT
OF SOUTH VANCOUVER . (No . 1) . - 528

ARCHITECT—Right of to lien . - 216
See COUNTY COURT.

ASSESSMENT AND TAXATION 54 6
See MUNICIPAL LAW .

AWARD—Grounds for setting aside—Mis-
take in law. - - - 532
See ARBITRATION. 3.

BAIL—Estreatment of—Appeal from orde r
directing estreatment—.Iurisdiction
of Court of Appeal—Extradition--
Criminal cause or matter. - 5
See CRIMINAL LAw. 2 .

2.—Probability of appearance for trial
if bailed .	

BANKS AND BANKING—Promissory
note—Presentation—Promise to pay afte r
falling due—Prima facie evidence of presen-
tation.] A promise to pay a promissory
note after it has fallen due is prima faci e
evidence of presentment . Deerin g v. Hayden
(1886), 3 Man. L. R. 219, followed. SPAR -

ROW V . CORBETT .	 356

BILL OF SALE—Security for advanc e
of money and goods—Assignment for benefi t
of creditors—Taking possession under bill o f
sale—Effect of—Affidavit of bona fides—
Sufficiency of—Bills of Sale Act, B.C . Stats .
1905, Cap . 8, Sec . 8, Subsec. 7—After-acquire d
goods—Onus of proof .] In an action by an
assignee for the benefit of creditors of an
insolvent firm to have a bill of sale made by
the firm in favour of the defendants declared
void, it appeared that the bill of sale was
given both to secure an advance of money b y
the defendants to the insolvent firm to enabl e
them to purchase the stock in trade in a

BILL OF SALE—Continued.

"going concern," and also to secure future
advances in money and goods, and that i n
the affidavit of bona fides the defendant di d
not in terms swear that the grantors wer e
justly and truly indebted to the grantees i n
the sum mentioned . Held, that the bill of
sale being security for a debt, and not being
verified by an affidavit of bona fides, was
void . Held, further, that the onus was o n
the defendants to prove what goods were
supplied the insolvent firm after the bill o f
sale was executed, and having failed t o
prove that there were such goods by identi-
fication, they could not attach their bill o f
sale to any of them. Judgment of CLEMENT,
J . affirmed . WINTER et al . v . GAULT
BROTHERS, LIMITED. - - - - 48 7

CHARTER-PARTY—Special contract—
Construction of terms. - 663
See SHIPPING .

COLLISION — Collision Regulations ,
Article 16.

	

-

	

-

	

-

	

-

	

76
See ADMIRALTY LAW. 2 .

	

2 .	 Contributory negligence .

	

-

	

91
See NEGLIGENCE . 3 .

	

3 .	 Negligent and dangerous naviga-

	

tion.

	

R R
See ADMIRALTY LAW.

COMMISSION—Collusion to avoid pay-
ment of.	 120
See PRINCIPAL AND AGENT. 5.

	

2 .	 Return of option. - - - 236
See MASTER AND SERVANT . 10 .

3.—Sale of land Introduction . 250
See PRINCIPAL AND AGENT. 4.

4.—Sub-agent's right to share . - 220
See PRINCIPAL AND AGENT . 7 .

COMMON EMPLOYMENT - 179
See MASTER AND SERVANT. I1.

2.—Negligence of fellow servant . 429
See MASTER AND SERVANT. 7.

COMPANY LAW—Contract with com-
pany through de facto managing director—
Presumption of authority of—Articles of
association—Companies Act, R .S .B .C . 1897 ,
Cap . 44, Table A .] In dealing with a com-
pany in the ordinary course of busines s
through the general manager, it may b e
assumed that he has the authority to act
for the company if under the articles of
association such powers can be conferre d

125
See CRIMINAL LAW.
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upon him. In the absence of notice that
the director has not the powers which hi s
co-directors might have conferred upon him ,
it is not necessary to inquire whether such
powers have actually been conferred. The
plaintiff, an architect, sued the defendan t
company for services rendered in preparin g
plans of a building they were about to erec t
for a safe-deposit business . The contract
had been made by the plaintiff with a direc-
tor who called himself general manager o f
the Company . The Company intended t o
carry on a safe-deposit business, and had
the power to erect a building suitable fo r
the purpose . Their articles of association
were those of Table A of chapter 44, Revise d
Statutes of British Columbia, 1897, with th e
exception of slight alterations that are not
material in this case . By article 11 of thes e
articles of association, any one of the direc-
tors might be authorized to act as the Com-
pany's agent . The Company's defence was
that the contract was made with one who
had no authority to bind the Company .
Held, that the subject-matter of the contrac t
being within the ordinary business of the
Company, and it having been entered into
with a person to whom the power migh t
have been given, it was binding upon the
Company . DOCTOR V. THE PEOPLE ' S TRUST
COMPANY, LIMITED. (No. 2) . - 382

2.	 Misstatements in prospectus—Inno-
cently made—Action by subscriber against
certain directors—Liability of directors —
Right of contribution—Proof of damages—
Pleading—Companies Act, R .S .B .C. 1911,
Cap . 39, Sec. 93, Subsecs . 1 and 4 .] A sub -
scriber for certain shares in an incorporated
company, for which he had made certai n
payments, brought action and obtained judg-
ment against the Company and certain o f
the directors for a refund of the moneys h e
had paid, on the ground of misstatements i n
the prospectus . The directors so sued pai d
the amount of the judgment and brough t
action against their co-directors for contri-
bution . In their pleadings they confined
themselves to a claim for contribution o n
account of the judgment the subscriber fo r
shares had obtained against them, an d
which they had paid. The plaintiffs obtaine d
judgment on the trial . Held, on appeal,
reversing the judgment of the trial judge,
that under subsection (1) of section 93 o f
the Companies Act, the plaintiffs, in order
to succeed, must make out the ease that th e
subscriber for shares would have had to
make out if he had sued the directors who
were defendants in this action and that ,
upon the evidence, the plaintiffs had not

703
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made out such a case . Held, further, tha t
the plaintiffs, instead of confining them -
selves in their pleadings to a claim for con-
tribution on account of the judgment whic h
the subscriber for shares had obtained
against them, should have alleged that th e
defendants' responsibility for the issue o f
the prospectus, that the subscriber too k
shares on the faith of it, and he suffered los s
by reason of the untrue statements therein.
Per MACDONALD, C .J .A . : The statute enable s
the shareholder to recover damages for mis-
representation in a prospectus where ther e
was no deceit, and places those director s
who have been made liable at the suit of a
shareholder in a position to recover contri-
bution from other directors or promoter s
who were not sued with them, without being
met by the defence that contribution canno t
be claimed by one tort feasor from another ,
assuming the Act makes innocent misrepre-
sentation a tort . JOHNSON at al . v . JOHN -
SON at al.	 563

3.—Winding up—Assets—Sale of b y
liquidator—Ship included in assets—Mort-
gage on—Maritime liens of seamen for
wages—Liens first charge on proceeds of sal e
of ship—Winding-up Act, R .S .C. 1906, Cap .
144, Sec. 77 .] The liquidator in a winding -
up proceeding, sold, under order of the
Court, all the assets of a company, including
a ship, for $67,500, of which $5,000 was fo r
the ship . A bank held a mortgage upon the
ship, and certain seamen were entitled t o
maritime liens for wages. As between ven-
dor and purchasers, the ship was sold fre e
from encumbrances . Shortly after it wa s
taken over by the purchasers it was
destroyed. The bank claimed the $5,000,
the purchase price of the ship in the hand s
of the liquidator, the lien holders on the
other hand claiming a first charge agains t
the fund . Held, on appeal (IRV- ING, J .A .
dissenting), that both the bank and the lie n
holders had the same rights in the fund as
they had in the ship before the sale, an d
that the lien holders were therefore entitle d
to a first charge upon the fund. Orders o f
CLEMENT, J. affirmed . In re FORT GEORG E
LUMBER COMPANY. - - - - 473

CONDUCT MONEY - - - 157
See PRACTICE. 11 .

CONSTITUTIONAL LAW — Statute ,
construction of—The Immigration Act, Can .
Stat . 1910, Cap. 27. Sees . 13, 14, 18, 19, 23 ,
33, 37 and 38—Orders in councilValidity
of—Deportation—Habeas corpus .] Where
the prohibition of an order in council
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exceeds that contained in the statute by
which it is authorized, the order in counci l
is ultra vires . Where certain immigrant s
from Hindustan were ordered to be deporte d
under orders in council so held to be ultr a
vires :—Held, that they were entitled to b e
discharged, upon habeas corpus, from con-
finement under the deportation order . Upo n
it being urged that these persons were also
detained because of misrepresentations, but
the deportation order did not so state ,
although it made a reference to section 3 3
of the Act :—Held, that as the section con-
tains a number of clauses prohibiting differ-
ent acts, it is not a proper compliance with
the Act to refer generally to the section a s
a reason for deportation ; a reason so state d
is not a good return to a habeas corpus . In
re NARAIN SINGH et al. - - - 506

2. Sunday observance—Imperial Acts
—English Law Ordinance, 1867—British
North America Act, 1867, See . 91, Subsec .
27—Provincial and Dominion legislation —
Construction of statutes—Tradesmen selling
wares on Sunday .] The prohibition of 2 9
Car . II. chapter 7, against the pursuit of
their ordinary callings by tradesmen on the
Lord's Day, and the exposure of merchan-
dise for sale was, under the English La w
Ordinance, 1867, in force over the whole o f
British Columbia at the time of Confedera-
tion . The Sunday Observance Act, Con-
solidated Statutes of British Columbia ,
1888, chapter 108, by which the applicatio n
of the Imperial Act was limited, is ultra
vires . The effect of section 16 of the
Dominion Lord's Day Act, Revised Statutes
of Canada, 1906, chapter 153, was to leave
any valid Provincial law in force . It did
not adopt or confirm any ultra vires legis -
lation . If the revised statute of 191 1
(Sunday Observance Act) is not to be
regarded as new legislation, but as the old
consolidated Act of 1888, being carried on
in subsequent revisions, the case is governed
by the Imperial Acts which were introduced
by the English Law Ordinance of 1867 ; if,
on the other hand, the revised statute o f
1911 is to be regarded as new law, enacte d
after the passage of the Dominion Act, then
the case is governed by the general prohibi-
tion contained in section 5 of the Dominion
Act : and in either event, speaking gener-
ally, a tradesman who sells his wares o n
Sunday violates the law . REx v . LAITY . 443

CONTRACT—I greement for sale of tim-
ber—Novation—Condition as to payment—
Timber lost Impossible to carry out condi-

CONTRACT— Continue d.

tion—Best evidence as to quantum sold . ]
Under an agreement whereby the defendant s
purchased all timber on the plaintiff's land ,
to be paid for after the defendant ha d
removed the timber and had had it scaled
by a Government official scaler, the defend-
ants loaded a scow with timber, which was
allowed to drift away and was lost before an
official scaling could take place . Held, that
as the failure to scale was the fault of the
defendants, they could not set that up as
an answer to an action for the recovery o f
the price of the timber . RICK v . NORTH
AMERICAN LUMBER COMPANY, LIMITED. 543

	

2 .	 Building—Lease—Breach of—Ren t
fixed at percentage of value of land and cos t
of building—Damages—Measure of—Refer-
ence to ascertain damages—Jurisdiction of a
judge to review findings of registrar.] Upon
a reference ordered to assess the damages i n
an action for breach by the defendant of an
agreement to erect and lease a hotel to the
plaintiff for a term of years at a rental
agreed upon :—Held (MACDONALD, C.J.A.
dissenting), reversing the finding o f
MURPHY, J. on an application to vary th e
registrar's report, that the plaintiffs wer e
entitled to the difference, if any, betwee n
the agreed rental and the value of the term,
and the registrar improperly excluded, a s
too remote, the testimony of those who, a s
part of their business or calling, take par t
in the buying and selling of hotels or in th e
selection of sites for that purpose . This
evidence should be received and considered .
It is for the registrar to say what weigh t
should be given to it. Per IRVING, J .A. :
The general rule, where the parties to a con -
tract have not themselves fixed the amount
of compensation, and the wrong complained
of is a breach of duty arising from an agree-
ment, is that the measure of damages is th e
loss which ordinarily arises from simila r
breaches of similar contracts, but it is not
the loss which, though in fact sustained ,
arose in consequence of the peculiar positio n
of the person complaining, unless such pecu-
liar position was known to the other side .
Held, at the trial, that the Supreme Court
has jurisdiction to review the findings of th e
registrar on a reference to ascertain th e
amount of damages in an action for breach
of contract . BEATTY et al . v . BAUER . 161

	

3 .	 Foreign judgment—Absence of per-
sonal service of process in foreign Court—
Breach of agreement—Fraud on third
party .] No action will lie on a foreign
judgment on the face of which it appear s
that the defendant was not served with any
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process of the foreign Court and that he ha d
no knowledge that proceedings had been
taken against him. An agreement, the car-
rying out of which is calculated to defrau d
or injure a third party, is illegal and voi d
as between the parties to it. WANDERERS
HOCKEY CLUB V . JOHNSON. - - 367

4. For sale of land. - 360, 369
See VENDOR AND PURCHASER . 3, 4.

5. For service—Void or voidable—
Servant treating contract as legal for a por-
tion of the term—Approbation and reproba-
tion—Estoppel.	 257

See MASTER AND SERVANT . 3 .

6.—Insurance—Horse—Untrue answer
to question in application as to price paid
for horse—Answer proposed by agent of
insurers, he knowing it to be untrue—
Authority of .] An application for insur-
ance on a horse stated that the horse was o f
the value of $2,000, and in answer to th e
question "What did you pay for this
animal?" was written : "Got in trade ." The
plaintiff testified that he told the defendan t
Company's agent that he had paid $550 for
the horse, and that the agent who was writ-
ing out the application said "I will put it
`got in trade,'" to which the plaintiff
replied "All right. I do not care how yo u
put it ." The application and statements
therein were part of the contract and th e
policy provided that the Company shoul d
not be liable where material statements i n
the application should be found to be untrue.
Held, that the untrue answer to the ques-
tion "What did you pay for this animal? "
amounted to concealment or misrepresenta-
tion of fact of such a character as to influ-
ence the mind of a reasonable and pruden t
insurer in accepting or refusing the risk .
Held, further, that a company is not to be
held to have a knowledge of the truth when
the applicant and local agent arrange
together that the truth shall be suppressed
in order that the insurance may be effected .
Judgment of GRANT, Co. J. reversed . BAS-
TEDO V. THE BRITISH EMPIRE INSURANCE
COMPANY, LIMITED. - - - - 377

	

7.	 Repudiation of—Action to enforce
—Fraud — Misrepresentation — Reference . ]
An action by a vendor to enforce a contrac t
for the sale of a business fails where i t
appears that the purchasers were induced to
enter into the contract by the material mis-
representations of the vendor, though inno-
cently made. Judgment of MORRISON, J.
varied . KIDD V. NELSON .

	

-

	

- 217

705

CONTRACT—Continued .

8.—Sale of shares in companies—Coal
mining properties—Construction of docu-
ments—Evidence to explain--All articles
and things used in connection therewith—
Earnings—Meaning of—Ships and water
craft .] D . gave E. an option to purchase
all the shares in a coal company and 51 pe r
cent . of the shares in another, the sale to
include all D .' s properties in British Colum-
bia or in California in anywise relating to
coal or coal mines and fire-clay and all
machinery, articles or things used, or which
might be used in connection therewith . The
agreement provided that the sale should be
free from contracts for sale and delivery of
coal except such as had been made in the
ordinary course of business before the date
of the option and such current cargo con-
tracts as might be subsisting at the time o f
the completion of the sale, D. to retain pos-
session until the purchase price be paid, h e
then to assign the shares and transfer the
properties free from liability. The proper-
ties, during the existence of the option wer e
to be kept intact, subject only to sale an d
shipment of coal in the ordinary course of
business, D . to pay all expenses of operatio n
and upkeep and to retain for his own use al l
the earnings of the properties up to the dat e
of giving up possession . The purchase pric e
was paid in full on the 16th of June, 1910 .
The parties could not agree on the interpre-
tation of the option. Held, that the mine
being sold as a going concern, all the coal
mined and undisposed of, and the cok e
manufactured and undisposed of, were to be
considered as stock in trade, not earnings ,
but that D. was entitled to all the earnings ,
both of cash and outstanding obligations ,
pertaining to the business at the time of th e
completion of the sale . Held, further, that
the word "used" meant "ordinarily used,"
and all ships ordinarily used for transport-
ing the product of the mines were "things"
within this clause . Held, further, that th e
agreement must be construed in accordanc e
with the language used read in the light of
the circumstances in which it was made, an d
that oral evidence to explain what wa s
intended was inadmissible. Under a five -
year contract with a railway company, D.
undertook to keep a certain quantity of coa l
in a stock pile at a certain place for the us e
of the company, who were to pay for the
coal as they took it away from the stock
pile . Held, that the obligations under th e
contract passed to the vendee, and the stock
of coal so kept was part of the properties
which the vendor was to keep intact, an d
were not "earnings." Judgment of HUNTER,

45
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C.J.B .C . varied . CANADIAN COLLIERIE S
(DuNSMUIR), LIMITED V . DUNSJIUIR et al .

DUNSMUIR V . MACKENZIE et al. - 583

	

9.

	

Severable—Breach of .

	

-

	

159
See MASTER AND SERVANT. 4.

COSTS

	

	 191, 600
See WATER AND WATERCOURSES .

PRACTICE. 10 .

	

2 .	 Exercise of discretion under rul e
132 as to .	 94

See ADMIRALTY LAw. 4 .

	

3.	 Of abortive trial.

	

-

	

210
See LIBEL.

	

4.	 Of survey—Principle on which it
should be taxed—Survey of railway belt—
Fiat.] The principle to be acted upon i n
dealing with allowances to witnesses for the
expense of surveying is that all work should
be allowed for which a reasonable man pre-
paring for trial would feel bound to under -
take in order to prove his case . BOGARDU S
v. HILL.	 35S

5.—Re-arrest of ship after judgment .
-

	

- - - 355
See ADMIRALTY LAW . 8.

	

6.	 Settlement of matters in dispute
before action .

	

	 668
See PRACTICE. 9 .

	

7.	 Taxation of—Solicitor and client —
Legal Professions Act, R.S .B .C . 1911, Cap .
136, Secs . 76, 77, 78 and 79—Practice .] The
provisions of section 79 of the Legal Profes-
sions Act as to the payment of costs of
reference when one-sixth is taxed off, applie s
to all references provided for in sections 76 ,
77 and 78 of the Act . In re G. G. DuNCAN
AND CARSCALLEN .	 374

COUNTY COURT—Mechanics' Lien Act .
R .S .B.C . 1911, Cap. 154—Right of architec t
to lien—Entire contract .] An architect i s
not entitled to a mechanic's lien for prepar-
ing plans, and where a lump sum is to b e
paid for preparing plans and for superinten-
dence, he is not entitled to a lien for any
amount. FRIPP V . CLARK et al. - 216

	

2 .	 Practice—Motion to strike ou t
plaint—Application of Supreme Court rules
—Advisableness of—County Courts Act ,
R .8' B .C. 1911, Cap . 53, Sec . 77 .] On a
motion to strike out a plaint, the County
Court judge having exercised his discretio n
as to the application of the Supreme Cour t
rules, under section 77 of the County Courts

COUNTY COURT—Continued .

Act, his decision is final and there is n o
appeal. Per MACDONALD, C .J .A. : The
County Court judge had no power to appl y
the Supreme Court rules, having regard to
the fact that the County Courts Act and
rules deal with the subject of pleadings .
Semble, as to whether the power given t o
County Court judges to apply the rules o f
the Supreme Court in the circumstance s
here is beneficial, or in the interests of uni-
formity of practice, and whether it does not
tend to increase proceedings in such Courts
by leading to multiplicity of interlocutory
motions . BAILEY V. GRANITE QUARRIES ,
LIMITED.	 149

COUNTY COURT RULES, 1905 —
Order XI ., rr. 1, 2, 18. - 324
See MECHANICS' LIENS. 8.

COURT OF APPEAL—Duty of on ques-
tions of fact.

	

-

	

-

	

-

	

120
See PRINCIPAL AND AGENT. 5 .

	

2.	 -Jurisdiction of .

	

- - - - 5
See CRIMINAL LAW . 2 .

CRIMINAL LAW—Bail—Probability of
appearance for trial if bailed—Domicile—
Weakness of Crown's case—Extradition . ]
On an application for bail on a charge which
before the Code would have been a felony ,
the probability of the prisoner appearing
for trial is the principal consideration i n
determining whether or not bail should b e
granted . Where, therefore, it appeared that
the prisoner had not his home or family in
this country, and was here by virtue of
extradition proceedings, which he resisted ,
bail was not granted, notwithstanding the
apparent weakness of the Crown's case . REx
V. MCNAMARA.	 125

	

2.	 Bail, estreatment of—Appeal fro m
order directing estreatment—jurisdiction of
Court of Appeal—Extradition—Criminal
cause or matter .] Following the decision i n
In re Tiderington (1912), 17 B .C . 81, n o
appeal lies to the Court of Appeal from
an order made in the County Court
Judge's Criminal Court ordering the for-
feiture of bail for the non-appearance o f
an accused person in an extradition pro-
ceeding . Per IRVING. J .A. : As the orde r
estreating the bail bond was made in the
County Court Judge's Criminal Court, th e
proper course for the applicant to take wa s
to either apply to the County Court judge t o
discharge the order as improvidently made ,
or move to have it quashed on certiorari
proceedings. REX V . HARVIE.

	

- -

	

5
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3. Case stated by magistrate—Righ t
of magistrate to take a view of the locus —
Criminal Code, section 1,014.] Accuse d
was charged with obtaining a cheque fo r
$500 unlawfully, in that he sold a particula r
town lot for a certain sum, but on inspec-
tion the purchaser discovered that the lot
actually sold was a different lot. The evi-
dence for the prosecution and defence was
closed and argument thereon was being pro-
ceeded with, when the question arose as to
the necessity of a view of the lot by th e
Court . It being doubtful whether ther e
was power to hold such view, the learne d
magistrate submitted a case for the opinio n
of the Court of Appeal . Held, that there
was no authority, statutory or otherwise,
empowering the magistrate to take a view .
REX V . CRAWFORD.	 20

4. 	 Habeas corpus—Intimation b y
Crown that a bill of indictment would no t
be preferred at the then assizes—Effect of a s
to traversing the case—Right of accused . ]
The applicant was extradited to Canada on
account of stealing a large sum of mone y
from the Bank of Montreal at New West-
minster . He had a preliminary hearing
before the magistrate and was committed ,
in September, 1912, to the gaol at New
Westminster, until discharged by due pro-
cess of law. The assizes for the County o f
Westminster were held in the month o f
October following. During the assizes an
application was made to the presiding judg e
regarding the position taken by the Crown
that it did not propose to prefer a bill of
indictment to the grand jury against the
accused at the said assizes . On this appli-
cation it was contended by the Crown that
in effect an order was made by the judge
traversing the case to the next assizes . Thi s
was disputed on behalf of the accused . The
present application was for the discharge o f
the accused on the ground that the warran t
of commitment lapsed at the end of the
assizes, and that the Crown had obtained n o
traverse of the proceedings to the nex t
assizes . Held, that the warrant of commit-
ment was still valid and subsisting, and tha t
the only application which the prisone r
could make in the circumstances was for an
order to be released on bail .

	

REx v .
DEAN .	 18

	

5 .	 Perjury — Case stated — Stenogra -
pher's report of ei idrece taken throug h
interpreter—Fo? ., + 7 , ;rrn t of pris-
oner to constable otter arrest—Admissi-
bility .] A transcript of the stenographer' s
notes of what an interpreter said was the
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testimony of the witness must govern in th e
absence of evidence to the contrary. A
voluntary confession made by a prisoner t o
a constable after arrest is admissible in evi-
dence . REX v . BoGH SINGH. - - 144

6.Prosecution under section 111 of
the Criminal Code—Justification under sec-
tion 16—Wilful use of explosives—Colour of
right—Grand jury—Jurors Act, R .S.B .C.
1911, Cap . 121, Schedule B—Number of
jurors to be summoned .] Upon the sheriff
summoning thirteen grand jurors, Schedule
B of the Jurors Act is complied with in tha t
portion of the Province to which it applies .
Per MACDONALD, C .J .A. : The schedule wa s
passed not only for the purpose of per-
mitting the sheriff to summon aliens an d
those without property qualification, but to
summon less than the customary number .
Per MARTIN, J .A . : Assuming the existence
of a bona-fide belief in a claim of right ; that
does not justify the employment of th e
means prohibited by section 111 of the Cod e
in an attempt to exercise that right, and
section 16 did not justify or excuse the
accused in what he did . REx V . BoN-
NER.	 454

7.	 Stated case—Practice—Number of
grand jury necessary to concur in finding
true bill Instructions from trial judge a s
to—Change of venue—Order as to—Crim-
inal Code, Secs . 884 and 921 .] In a county
where twelve grand jurors are required to
concur in the finding of a true bill, the
Court of Appeal must assume, in the absence
of evidence to the contrary, that a true bill
returned by the grand jury was so found by
the requisite number. The entry in hi s
book by the clerk of assize is a sufficient
authorization of a change of venue, and ca n
be proved by an exemplification of the pro-
ceedings. When a judge is seized of facts
from which it can properly be inferred that
it is expedient to the ends of justice to make
a change of venue, his decision becomes on e
of fact and not of law, and is not open to
review by way of case stated . On an appli-
cation for change of venue when judge an d
counsel are seized of the facts, the usua l
practice of putting forward the facts by
affidavit may, with the consent of counse l
for the defence, be dispensed with. Where
a juror asks a question of a witness in order
to ascertain if he has a fact already deposed
to rightly in his mind, there can be no cross -

ination on the answer made. A pris-
oner on trial for murder cannot try on a
pair of boots in the presence of the jury i n
order to shew that he cannot put them on
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his feet, under the pretext of making a
statement . REx v . SPINTLUM. - 606

8 .—Statute, construction of—Liquor
Licence Act, R .S .B.C . 1911, Cap . 142, Sec . 2 2
—"One act of vending," what constitutes? ]
Section 22 of the Liquor Licence Act author-
izes the superintendent of police to issue
hotel licences empowering the licensee t o
vend liquor by retail in quantities not
exceeding one imperial quart in any one ac t
of vending to any one person . The accused
in this case sold a quantity of liquor to th e
one person, who was said to be purchasing
for others. The bottles were placed upon
the counter, and the price of each quart wa s
"rung up" on the cash register separately.
Held, affirming the finding of GREGORY, J . ,
that there had been an infringement of th e
statute, and that the conviction had by the
magistrate should be sustained . REx v.
CAMPBELL.	 32

	

9 .	 Writ of prohibition—Prosecution
closing case—Objection by counsel that n o
proof of offence—Selling liquor to an India n
—Withdrawal of charge—New informatio n
for same offence—Criminal Code, Secs . 720 ,
726 .] Defendant was charged with sellin g
liquor to an Indian . The prosecution offere d
all the evidence it had and closed its case.
Defendant's counsel objected that no evi-
dence had been given that the liquor wa s
supplied to an Indian. The magistrat e
allowed the informant to withdraw th e
charge and lay a new information for the
same offence, and convicted the defendant .
Application was made for a writ of prohibi-
tion to be issued against the magistrate pro-
hibiting him from signing a warrant of
commitment against the defendant . Held,
that the magistrate should have dismisse d
the charge and granted a certificate of dis-
missal, or convicted the defendant . There
is no provision for withdrawing summar y
proceedings once started . REx V. CHE W

	

DEB .	 23

DAMAGES

	

	 624
See NEGLIGENCE. 7 .

	

2 .	 Assessment of.

	

- -

	

- 312
See TRESPASS . 2 .

	

3 .	 Inferences from evidenceRight of
pre-emptor, and applicant to purchase, unde r
Land Act, to recover. - - - - 389

See FIRE .

	

4 .	 Injury resulting in death—Releas e
granted by deceased after injury—Action by

[ VOL .

DAMAGES—Continued.

defendants—Release pleaded in bar of actio n
— Fraud — Families Compensation Act ,
R .S .B .C. 1911, Cap . 82—Right to attack
release without repayment of consideratio n
money—Absence of personal representative . ]
In an action for damages for the death of a
husband and father, defendants set up that
deceased had, after the injury, executed an
agreement, in consideration of the payment
of $1,000, releasing defendants from present
and future liability to himself or his heirs .
Plaintiffs' answer was that the release had
been fraudulently obtained . They sued
under the Families Compensation Act, there
being no executor or administrator of
deceased's estate . The only evidence given
at the trial was the proof of deceased's sig-
nature to the release . The trial judge took
the case from the jury and dismissed the
action because plaintiffs had not brough t
into Court, to abide the result of the trial,
the $1,000 paid by the defendants to
deceased . Held, that the plaintiffs had not,
under the statute, a right of action indepen-
dent of the right which deceased had for hi s
injuries. Held, also, that the ease on appea l
must be considered as before the Court on
demurrer, and that it must be assumed tha t
the allegations in the statement of claim
and reply were true and that the release wa s
obtained fraudulently . Held, also, that
although the plaintiffs were not the lega l
personal representatives of deceased, an d
were not parties to the release, yet they ha d
a right to attack it on the ground of frau d
when set up in bar to their claim under th e
statute, without repaying or tendering th e
$1,000 or directly asking to have the releas e
set aside.

	

TRAWFORD et al. v . BRITIS H
COLUMBIA ELECTRIC RAILWAY COMPANY ,
LIMITED .	 132

	

5 .	 Injury to land by blasting . - 81
See RAILWAYS . 5 .

6.—Measure of—Reference to ascertain
—Lease—Breach of . - - - - 161

See CONTRACT. 2 .

DEFECTIVE SYSTEM - - 482
See MASTER AND SERVANT. 12 .

	

2 .	 Common law liability . - 397
See MASTER AND SERVANT. 8 .

DISCOVERY—Examination for. - 157
See PRACTICE . 11 .

DISTRESS	 38
See LANDLORD AND TENANT. 2.
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ELECTRICITY—Excessive voltage. 522
See NEGLIGENCE. 9.

ESTOPPEL - 188, 257, 312, 640
See MUNICIPAL LAW . 4 .

MASTER AND SERVANT. 3, 6 .
TRESPASS. 2 .

EXCESSIVE DAMAGES

	

- 210
See LIBEL.

EXCESSIVE SPEED - - - 30 7
See NEGLIGENCE . 6 .

EXTRADITION	 5
See CRIMINAL LAw. 2 .

FIRE—Destruction of timber—Origin of
fire—Railway—Sparks from engine--Effec t
of windcurrents in a mountainous country—
Spread of fire—Railway Act, R .S.C. 1906,
Cap. 37, Sec . 298—Modern appliances—
Damages—Inferences from evidence—Right
of pre-emptor, and applicant to purchase,
under Land Act, to recover damages .] Th e
timber on the plaintiffs ' property was
destroyed by a fire that started close to th e
tracks of the defendant Company's railway .
The fire was first seen about two o'clock in
the afternoon, about half an hour after a
freight train had passed. The engine o f
this train had started the day before fro m
Cranbrook for Crow's Nest, and had under -
gone the usual examination and was found
in good condition before starting. There
was no evidence that the engine was agai n
examined at Crow's Nest before leaving o n
the return trip . Held, on appeal, affirming
the judgment of CLEMENT, J., that the fir e
which destroyed the plaintiffs ' property wa s
caused by sparks from an engine of th e
defendants . Per MACDONALD, C .J .A . : it i s
difficult for persons living in a level coun-
try to realize the frequent shifting and vary-
ing currents and cross-currents of the wind s
in localities where there are mountains,
valleys, streams and canyons . Per IRVING ,
J .A . : On an appeal from the findings of fac t
of the trial judge, without a jury, the case
must be tried as it was tried by the judge .
Beal v. Michigan Central R .R . Co . (1909) ,
19 O .L.R. 502, approved . A pre-emptor i n
good standing has a right of action for th e
destruction of timber on his land . A pros-
pective purchaser under the Land Act ,
R .S .B .C. 1911, Cap . 129, Sec. 34, who had
staked the ground he intended to purchas e
before the fire had destroyed the timber
thereon, but had not made his application
until after the fire, has no right of action
for the timber destroyed . KERR et al . v .
CANADIAN PACIFIC RAILWAY COMPANY. 389

FIRE INSURANCE — Fire Insuranc e
Policy Act, R.S.B.C . 1911, Cap. 114—"Jus t
and reasonable" conditions—Onus of proof. ]
The onus of proof that a condition is no t
just and reasonable within the Fire Insur-
ance Policy Act, R .S .B .C. 1911, chapter 114 ,
lies on the assured . An assurance policy
contained a condition that the insurer
should not be liable for loss caused by fores t
fires, and a further condition as follows :
"This policy will not cover vacant or unoc-
cupied premises . . . . and if the premises
insured shall become vacant or unoccupied

. . this policy shall cease and be voi d
unless the company shall by indorsement o n
the policy allow the policy to be continued."
Held, that these were just and reasonabl e
conditions . THE HALL MINING AND SMELT-
ING CO., LTD. V . THE CONNECTICUT FIRE
INSURANCE CO.	 113

FLOATING CHARGE—Receiver and
manager—Holder of a floating charge whic h
has crystallized, whether affected by con -
tracts of the mortgagor .] The defendant
Company had entered into a contract with
the Corporation of the City of Victoria fo r
the construction of certain works . By one
of the clauses of the contract the Corpora-
tion was empowered to determine the con -
tract and complete the work, and by anothe r
clause the Corporation was given powe r
upon such determination "to take possessio n
of and use any of the materials, plant, etc . ,
provided by the (defendant Company) fo r
the purpose of the work ." Subsequently to
this contract the defendant Company gav e
to the plaintiff Bank a floating charge ove r
all its property and assets . On the 11th o f
April, 1913, the defendant Company com-
menced an action against the Corporation t o
set aside the contract, or in the alternativ e
for damages for its breach. On the 23rd o f
April, 1913, the Corporation gave notice t o
the defendant Company determining the con -
tract. On the 30th of April, 1913, a receive r
and manager was appointed in this actio n
at the suit of the plaintiff Bank . By th e
order appointing him, the receiver and man-
ager was directed to take possession of
the defendant Company's assets, which h e
accordingly proceeded to do . The Corpora-
tion then claimed the material and plant o f
the defendant Company, which the receive r
refused to deliver . The Corporation then
moved pro interesse suo in the action, for
an order directing the receiver and manage r
to deliver possession of the materials an d
plant to the Corporation, who claimed it
under the above clause in the contract .
Judgment had been obtained in this action ,
declaring the plaintiff Company to have a
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FLOATING CHARGE— Continu ed .

first charge on all the assets of the defendan t

Company . The action by the defendan t
Company against the Corporation was stil l

pending . Held, that the Corporation wa s
not entitled to possession as against th e
receiver and manager under the floating
charge . TIIE BANK OF MONTREAL V . THE

WESTHOLME LUMBER COMPANY, LIMITED . 65

FOREIGN JUDGMENT—Abse nce of
personal service of process in For -
eign Court .

	

- -

	

-

	

-

	

367
See CONTRACT. 3.

FRAUD ON THIRD PARTIES 367

See CONTRACT. 3 .

GRAND JURY—Jurors Act, R .S .B .C.
1911, Cap . 121, Schedule B—Num -
ber of jurors to be summoned. 454

See CRIMINAL LAw. 6 .

HABEAS CORPUS - - 506, IS

See CONSTITUTIONAL LAw .
CRIMINAL LAW. 4.

HUSBAND AND WIFE—Handing over
of husband's earnings to wife—Investmen t
of savings by wife—Husband's interest i n
investments .] A husband who hands over
all his earnings to his wife upon an agree-
ment between them that any balance save d
from the cost of living be invested in real
estate for their mutual benefit, share an d
share alike, is entitled, in the event of a
separation, to an undivided half interest i n
all investments so made . McKISSOcx v .
MCKissocs .	 401

INDIAN—Se lling liquor to—Withdrawa l
of charge—New information fo r
same offence	 Criminal Code, Secs .
720 and 726 .

	

-

	

-

	

-

	

-

	

23
See CRIMINAL LAw . 9 .

INSURANCE —Ilorse— Untrue answer t o
question in application as to price paid fo r
horse—Answer proposed by agent of insur-
ers, he knowing it to be untrue—Authorit y
of—Contract .] An application for insur-
ance on a horse stated that the horse was of
the value of $2,000, and in answer to th e
question "What did you pay for thi s
animal? " was written : "Got in trade ." Th e
plaintiff testified that he had told th e
defendant Company's agent that he had
paid $550 for the horse, and that the agent
who was writing out the application said
"I will put it `got in trade,' " to which the
plaintiff replied "All right . I do not car e
how you put it ." The application and

VOL .

! INSURANCE—Con tinued.

statements therein were part of the con -

tract and the policy provided that the Com-
pany should not be liable where materia l
statements in the application should be

found to be untrue. Held, that the untrue

answer to the question "What did you pay
for this animal? " amounted to concealmen t
or misrepresentation of fact of such a char-
acter as to influence the mind of a reason -
able and prudent insurer in accepting or
refusing the risk. Held, further, that a
company is not to be held to have a knowl-
edge of the truth when the applicant and
local agent arrange together that the trut h
shall be suppressed in order that the insur-
ance may be effected . Judgment of GRANT ,

Co. J . reversed . BASTEDO V . THE BRITIS H

EMPIRE INSURANCE COMPANY, LIMITED . 377

2.Principal and agent — Imputed
notice.] The plaintiff applied to the

defendants ' agent for insurance against his

liability as employer . The plaintiff wa s

engaged in waggon-road making, in the

course of which it was necessary to use a
certain amount of explosives . The defend -
ants' agent was aware that the use of explo-
sives was necessary in road construction .
The plaintiff filled up and signed an applica-
tion form, leaving a blank against the ques-
tion which asked "are machinery, boilers or
explosives to be used? " The plaintiff' s
reason for not answering this question wa s
that there was no intention of using an y
machinery or boilers, but there was a n

intention to use explosives . The plaintiff
explained this circumstance to the defend -
ants' agent, asking the agent to answer thi s
question correctly, who, however, for som e
unexplained reason, wrote the word "no"
against the above question . The policy con-
tained the usual clause making the applica-
tion the basis of the contract and declaring
the contract void if there were any materia l
omission or any misrepresentation in th e
application . An accident happened owin g
to the use of explosives, and the defendant
Company refused to indemnify the plaintiff
against his liability to make compensation .
Held, that the defendants were bound by the
knowledge of their agent, and that there
was no omission or misrepresentation in th e
application so as to prevent the plaintiff
from recovering. CARLIN V . THE RAILWAY
PASSENGERS ASSURANCE COMPANY . - 477

INTERPLEADER—Plant and materia l
of contractor—Right of owner to enter upon
and complete contract—Use and ownershi p
of contractor's plant and material—Sheriff
seizing under execution for creditor of con-
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tractor.] By virtue of an execution issued
in an action for debt, the sheriff seized cer-
tain plant and goods of the debtor, a con -
tractor . The plant and goods were claimed
by a company with which the defendant had
a contract, there being a clause in the con-
tract giving the claimants power to enter
upon the works, oust the contractor, an d
complete the works, using the plant and
material found there for the purpose of suc h
completion. This could be done by the com-
pany themselves, or they could emplo y
another contractor . They chose the latter
course . The contract did not provide that
the property in the plant and material s
should vest in the company for the purpose
of completing the work in the event of the
company having to exercise its right of
entry . Held, on appeal, affirming the judg-
ment of GREGORY, J . (IRVING, J.A . dissent-
ing), that the claimants alone had the right
to use the plant and materials in the event
of entry, and that they could not delegat e
such user to another contractor . Therefore,
an interpleader issue to try the sheriff' s
right to seize was properly found in favou r
of the execution creditor. THE UPLANDS ,
LIMITED V . GOODACRE & SONS. - - 343

INTOXICATING .LIQUOR Liquo r
licence .	 648
See MUNICIPAL LAW. 5.

JURY—Submission of questions to in negli-
gence action—Duty of trial judge
as to—Duty of counsel as to. 152
See RAILWAYS. 3.

LAND—Trespass—Action for—Possession
—Partial enclosure—Entry—Statute of
limitations—Title by prescription .] The
plaintiff brought action for trespass to
establish her title under the Statute of Limi-
tations to a strip of land for which th e
defendant had the paper title. Held, o n
appeal, affirming the judgment of the tria l
judge, that upon the evidence, the plaintiff
had not shewn that she and her predeces-
sors in title were in actual, constant, visibl e
occupation of the land in question for th e
full period of 20 years before the allege d
trespass . Per MACDONALD, C .J.A . : Th e
plaintiff did not chew enclosure at an earl y
enough date to give her a title by virtue of
the statute, nor occupation before enclosure
of the character necessary to sustain he r
claim . GREAVES V. CARRUTHERS . - 264

LANDLORD AND TENANT—Breac h
of covenant to pay taxes—Action to recover
possession—Counterclaim— Rectification of

71 1

LANDLORD AND TENANT—Cont ' d.

lease—Costs.] The plaintiff brought actio n
to recover possession of leasehold premises
for breach of covenant to pay taxes. The
lease was in the short form and contained i n
the printed form a covenant "to pay taxes. "
There was also a later covenant in writing
"to pay taxes on any building that he (th e
lessee) may hereafter see fit to erect . " Th e
trial judge found that the first covenant (i n
print) had been retained in the lease by mis-
take, and that when the lease was entered
into the terms were reasonable and neithe r
party could foresee that three years late r
property would have become so valuable that
taxes would be increased tenfold. Held, o n
appeal (MARTIN, J .A . dissenting), that th e
action should be dismissed and that th e
lease be rectified by striking out the printed
words "and to pay taxes ." BOOTH V . CAL -
Low.	 499

	

2 .	 Distress—Replevin—Sale—Bailiff
withdrawn before sale or replevin proceed-
ings—Poundage—Right of bailiff to claim —
Distress Act, R .S .B .C. 1911, Cap. 65, Secs . 7
and 21.] When a landlord distrains fo r
rent, and a settlement is effected without
proceeding to replevin or sale, the bailiff is ,
under section 21 of the Distress Act, entitle d
only to charge for levying the distress an d
for the man in possession. Decision of
LAMPMAN, Co. J . affirmed . BANCROET V .
RICHARDS .	 38

LAND REGISTRY ACT—Mortgage on
portion of a lot—Registration—Map o r
sketch to accompany same—R.S .B .C. 1911 ,
Cap. 127, Secs. 90 and 100 .] The map o r
sketch required on the registration of a
mortgage of a portion of a lot is governed
by section 100 of the Land Registry Act .
Section 90 of said Act does not apply. Ex
parte WILLIAMS .	 248

LEASE—Breach of . - -

	

161
See CONTRACT. 2 .

2.--Non-payment of rent—Relief from
forfeitures.	 127

See PRACTICE . 12 .

	

3 .	 Rectification of. - - - 499
See LANDLORD AND TENANT.

LIBEL— Excessive damages—Counsel sug-
gesting evidence that he knew could not b e
produced or would be ruled out Influenc e
of on jury—Objection to not taken at trial
—Costs of abortive trial.] The plaintiff ,
before the action, had been divorced by he r
husband (the defendant) on the ground of
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LIBEL—Continued .

adultery with H., who subsequently marrie d
her . After the divorce H. wrote scandalous
and obscene letters respecting the defendan t
to defendant ' s children, and a warrant wa s
issued for his arrest. He was arrested by
detectives in the plaintiff's rooms in an
apartment house about half past eight in
the evening . A newspaper published an
account of the trial, when the defendan t
complained over the telephone to the editor
that the affair was not properly reported ,
saying : "Detective Champion said that he
arrested Hallren (H .) last November in th e
bedroom occupied by Nettie, the divorce d
wife of Holden . " The words were subse-
quently published in the newspaper . On
this statement the plaintiff sued for libel .
The jury awarded $25,000 damages, fo r
which judgment was entered. The evidenc e
shewed that throughout the trial plaintiff' s
counsel continually made suggestions of evi-
dence that he knew he could not produce o r
that, if submitted in evidence, would b e
ruled out. Held, on appeal, that there
should be a new trial on the ground o f
excessive damages. Held, further, that the
plaintiff pay the costs thrown away by rea-
son of the abortive trial because of the cours e
adopted by plaintiff ' s counsel throughou t
the trial. Per MACDONALD, C .J .A . : That
the tactics pursued at the trial might have
had a great deal to do with the excessive
damages arrived at by the jury, who wer e
evidently awarding alimony, and not dam -
ages for slander . Per IRVING, J .A . : That
although the failure of counsel for defend -
ant to object to going on with the trial i s
as a rule necessary for the allowance of a
new trial on the ground of inflammatory
speeches by counsel, yet justice would b e
done in this particular case by ordering a
new trial, notwithstanding such failure.
HALLREN V . HOLDEN. - - - - 210

LICENCE—Haekdriver's—Moral characte r
—Power to refuse on grounds of. 116

See MUNICIPAL LAw . 10 .

LIMITATION OF ACTION—Statute ,
construction of—Consolidated Railway Com-
pany's Act, 1896, B .C. Stats . 1896, Cap .
55, Sec. 60—Families Compensation Act ,
R.S .B.C. 1911, Cap. 82, Sec . 5 . Negligence—
Contributory negligence—Excessive speed —
Finding of jury.] In an action for damage s
resulting from the death of a passenger on a
car of the defendant Company, it appeare d
that deceased alighted from a car about 7 .40
o'clock in the evening. There was another
car immediately behind that from which he

LIMITATION OF ACTION—Cont'd .

alighted . He passed between the cars, an d
while doing so, the motorman on the rear
car called to him to "look out ." He con-
tinued on, however, and when he reache d
about the centre of the parallel track, wa s
struck and killed by a car coming in th e
opposite direction at an excessive speed. At
the trial the jury brought in a verdict fo r
the plaintiff. Held, on appeal, that there
was sufficient evidence to support the finding
of the jury. The action was brought unde r
the Families Compensation Act, R .S .B .C .
1911, Cap . 82, under section 5 of which al l
actions must be brought within one yea r
from the death of deceased . The accident
happened on the 7th of October, 1911, an d
the action was brought in June, 1912 . The
defendants set up as a bar to the action a s
against them section 60 of their Act of
Incorporation, which limited the time to si x
months within which an action may be
brought against them for any damage o r
injury sustained by reason of the tramway
or railway or works or operations of the
Company . Held, that the provisions of the
Families Compensation Act do not come
within the scope of the Consolidated Rail-
way Company 's Act, 1896, and that the
plaintiff had therefore, under section 5 o f
the Families Compensation Act, one year
from the death of deceased within which to
bring the action . Green v. B .C. Electri c
Ry. Co . (1906) , 12 B .C . 199, followed . GEN-
TILE V. BRITISH COLUMBIA ELECTRIC RAIL -
WAY COMPANY, LIMITED. - - - 307

LIQUOR LICENCE — Sale of liquo r

	

without.	 123
See MUNICIPAL LAW. 6 .

LOCAL IMPROVEMENT—Limitation
of time within which to bring

	

action to

	

contest.

	

-

	

-

	

-

	

35
See MUNICIPAL LAW . 7 .

MALICIOUS PROSECUTION—Charg e
of theft of boat from assignee for benefit of
creditors of builders—Acting on solicitor' s
advice—Malice—Damages .] A person who
institutes a criminal proceeding, honestly
believing in his case, is entitled to act on
the advice of his counsel, but the duty i s
placed upon him to put before counse l
everything, including all circumstances i n
mitigation of the accused ' s action . MoM -

	

SEN V . RUDOLPII .	 631

2.—Reasonable and probable cause—
Weight of evidence—Yew trial—Judge con -
trolling counsel as to repetition of ques-
tions .] In an action for malicious prosecu-
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MALICIOUS PROSECUTION—Cont'd .

tion in which the verdict of the jury was i n
favour of the plaintiff, the case centred o n
what took place at a certain interview
between the plaintiff and the defendant, a t
which the defendant promised to give th e
plaintiff a certain sum of money, namely ,
whether the money was promised volun-
tarily or in consequence of the plaintiff' s
threats. The defendant's evidence was cor-
roborated by a witness, who overheard wha t
took place at the interview, and by the
plaintiff's admissions at the time of his
arrest . The surrounding circumstances als o
appear to favour the truth of the defend-
ant's story . Held, on appeal (MARTIN, J.A .
dissenting), that the verdict of the jury
should be set aside and a new trial ordered .
The trial judge is within his rights in con -
trolling counsel in respect to the repetitio n
of questions concerning matters not really
in dispute . DICKINSON V . HARVEY. - 461

MARITIME LIENS OF SEAME N
FOR WAGES—Liens first charge
on proceeds of sale of ship . - 473
See COMPANY LAW. 3.

MASTER AND SERVANT—Arbitration
and award—Workmen's Compensation Act ,
R .S .B .C . 1911, Cap . 244, Schedule 2, Sec . 4 —
Power to state case under—Arbitrato r
functus officio on making award—"Sealed
and filed," meaning of.] An arbitrato r
having made his award is functus officio,
and has no power to then submit a questio n
of law for the decision of a judge under sec-
tion 4 of the Second Schedule of the Work -
men's Compensation Act . Per IRVING, J .A . :
The words "sealed and filed" in rule 36 ,
refer to things to be done in the Court at
the instance of the person who intends t o
enforce the award. Judgment of MURPHY ,
J. affirmed. In re LEWIS AND GRAND TRUNK
RAILWAY COMPANY. - - - - 329

2 .	 Common law action for death of
servant—Judgment reversed by Court of
Appeal—Application to Court of Appeal to
assess damages under Workmen's Compensa-
tion Act, 1902, and refused—Subsequen t
application to trial judge .] In a common
law action for damages for the death
of a workman by reason of the negli-
gence of the employers, plaintiffs re -
covered $1,500. This judgment havin g
been reversed by the Court of Appeal,
plaintiffs applied to that Court to asses s
the damages under the Workmen's Compen-
sation Act, 1902, which application was
refused [ (1912), 17 B .C. 422] . On applica -

MASTER AND SERVANT—Continued .

tion to the trial judge, he assessed the dam -
ages at $1,500, and defendants appealed.
Held, that the judgment of the Court o f
Appeal placed the parties in the position
which they occupied at the close of the com-
mon law action, if the trial judge had given
the judgment which the Court of Appeal
held he should have given, when the
plaintiffs could have asked for an assess-
ment under the Workmen's Compensation
Act, 1902 . Held, further, that the accident
in question was one arising out of and i n
the course of the employment of th e
deceased . MCCORMICK AND MCCORMICK V.
THE A. T. KELLIHER LUMBER COMPANY,
LIMITED .	 5 7

3 .Contract for service—Void or void -
able contract—Servant treating contract a s
legal for a portion of the term—Approba-
tion and reprobation—Estoppel— Master
and Servant Amendment Act, 1899, B .C.
Stats. 1899, Cap . 43, Sec. 3—Constitution-
ality of.] Plaintiff was engaged in Scot-
land by the defendant Bank for service i n
Canada for a period of three years at a
salary of $700 per annum, the service to b e
terminated by three months' notice in writ-
ing on either side, or three months' salary,
except in case of misconduct on the part o f
the plaintiff. At the end of the three years'
term, if plaintiff remained in the service,
plaintiff had to give six months' notice.
Plaintiff, before the expiration of the term ,
gave three months' notice, which, not bein g
accepted, he left the service and went int o
other business . He sued for his sal-
ary due and "risk money" to his credi t
at date of leaving, which the Bank
contested and counterclaimed for $40 0
damages for breach of the agreemen t
of service . One of his contentions wa s
that the contract was illegal and voi d
by virtue of the Master and Servan t
Amendment Act, 1899, British Columbi a
statutes, 1899, chapter 43, section 3 : "Any
agreement or bargain, verbal or written ,
express or implied, which may be made
between any person and any other perso n
not a resident of British Columbia, for th e
performance of labour or service, or having
reference to the performance of labour o r
service by such other person in the Provinc e
of British Columbia, and made as aforesaid,
previous to the migration or coming into
British Columbia of such other person
whose labour or service is contracted for ,
shall be void and of no effect as against the
person only so migrating or coming. (a. )
Nothing in this section shall be so construed
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MASTER AND SERVANT—Con tinued .

as to prevent any person from engaging
under contract or agreement skilled work-
men not resident in British Columbia, t o
perform labour in British Columbia in o r
upon any new industry not at present estab-
lished in British Columbia, or any industry
at present established, if skilled labour fo r
the purpose of the industry cannot be other -
wise obtained, nor shall the provisions o f
this section apply to teachers, professiona l
actors, artists, lecturers or singers ." Th e
trial judge gave judgment for plaintiff an d
dismissed the counterclaim . Held, on appeal,
varying the judgment of McINNES, Co . J.,
that plaintiff have judgment for salary due
at time of leaving, and also the "ris k
money," but that defendant Bank have
judgment on the counterclaim . Held, fur-
ther, however, that while the contract came
within the statute, yet, plaintiff having
elected to accept the contract as valid fo r
two years of the term, he could not be
allowed to approbate and reprobate. Semble ,
per IRVING, J .A. : That defendant Bank
should have pleaded this estoppel . Held,
further, that it was within the power of th e
Provincial Legislature to pass the Maste r
and Servant Amendment Act, 1899, as com-
ing under the head of civil rights . ASHMORE
V . BANK OF BRITISH NORTH AMERICA . 257

4.

	

Contract—Severable—Breach of
Dismissal—Measure of damages .] The
defendant employed the plaintiff under a
written agreement in the following terms :
"As a draughtsman and generally in survey
work for three months or until the drafting
and survey work in connection with a cer-
tain contract to survey certain Canadian
Northern Pacific Railway Company 's right s
of way held by the employer, at $165 per
month, and thereafter to complete a term o f
three years from the date of this agreemen t
in the said employment at the rate of $12 5
per month ." Plaintiff worked under the
$165 wage for nine and a half months, whe n
the defendant told him that the contract
with the Canadian Northern Pacific Rail -
way was completed and he (plaintiff) woul d
in future work under the $125 wage. The
facts were that, although the defendant ha d
been paid in full for his work under th e
contract, the drafting had not been com-
pleted . On the following day the defendant
asked the plaintiff to make certain change s
in this drafting, which plaintiff refused to
do under the $125 wage . He was dismissed .
Held, that there was a breach of contract
and that the measure of damages be $16 5
per month from the date of plaintiff's dis-

MASTER AND SERVANT— Continued .

charge to the time of his new employment .
Pos V . JOHNSON. - - - -

	

159

5 .Contract to strengthen poles an d
string wires—Independent contractor—Line-
man employee of contractor—Injured whil e
stringing wires—Liability of owners—Negli-
gence .] The defendant Company had erected
a line of poles for stringing electric wires .
A contract was entered into with L. to
string the wires, but before this work wa s
commenced the defendants, finding that th e
poles had become unsafe chiefly through th e
action of water in a ditch that ran paralle l
with and close to the line of poles,
made an additional contract with L.
to have the poles strengthened. I t
appeared that L . was an experienced an d
competent man in the work which he
contracted to do, and it was admitted
that he was an independent contractor .
The plaintiff was employed by L . as
a lineman to string the wires . After he
had climbed one of the poles, it fell, and h e
was injured . In an action for damages th e
jury brought in a verdict for the plaintiff .
Held, on appeal, per MACDONALD, C .J .A . and
IRVING, J .A . (following Murray v Curri e
(1870), L.R. 6 C.P. 24), that the plaintiff
had no cause of action against the defendant
Company . Per MARTIN and GALLIHER ,
JJ .A . (following Marney v . Scott (1899), 1
Q .B . 986) : The defendants owed a duty t o
those who came upon their property for the
purpose of work in which they were
entrusted, to see that the property an d
appliances were in a safe condition, and the
duty was not discharged by contracting with
a competent person. The Court bein g
equally. divided, the appeal was dismissed.
VELASKY V. WESTERN CANADA POWER COM -

PANY .	 407

6.—Contract with non-resident of Prov-
ince for service within Province—Servan t
treating contract as legal for portion of
term—Estoppel—Money advanced for trans-
portation—Right of recovery—Master and
Servant Act, R.S.B.C . 1911, Cap. 158, Sec .
19.] P . entered into an agreement with D .
in London, England, whereby D. was to go
to British Columbia and enter into posses-
sion of and work P . ' s farm for at least a
year at a salary of $700 a year. P. wa s
to advance £100 for D.'s transportatio n
expenses, which was to be repaid from D . ' s
salary as it became due. P. advanced th e
£100 and D. went to British Columbia,
where he lived upon and worked P.'s farm
for two and a half months, when he left .
In an action by P. for the return of the
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MASTER AND SERVANT—Continued.

money advanced for transportation, it wa s
held by the trial judge that the agreement
being void under section 19 of the Maste r
and Servant Act, the action should be dis-
missed . Held, on appeal, that there shoul d
be a new trial . Ashmore v . Bank of Britis h
North America (1913), 18 B .C. 257, fol-
lowed . PRETTY V. DoDD et al. - 640

7. 	 Death of servant—Common employ-
ment—Negligence of fellow servant—Compe-
tent foreman—Working in "defective place "
—Action against two defendants—Discon-
tinued against one—Pleadings not amended . ]
The defendant Construction Company agree d
with the defendant Power Company to set
up and string with wire, poles in the Powe r
Company 's right of way in holes that the
Power Company had dug for the purpose .
The holes were supposed to be finished an d
ready for the insertion of the poles, the
earth being left close by for filling in. Some
of the holes were made in an old "fill in, "
where the ground was loose (in one of which
the pole was inserted that fell, causing th e
accident) . The Construction Company di d
not themselves oversee the work, but com-
mitted the duty of setting and making fir m
the poles to a foreman, competent for th e
work . After the pole in question had bee n
set for two days the deceased ascended to
attach the cross-bars, when it fell with him.
Held, Per MACDONALD, C.J .A. and IRVING ,
J.A ., that the accident was due to the negli-
gence of a fellow workman in not filling i n
the hole with proper material and in not
excavating to a sufficient depth, and that
the doctrine of common employment was a
bar to the action : Priestley v. Fowle r
(1837), 3 M . & W. 1, followed . Per MARTIN
and GALLIHER, JJ .A . : As the pole line con-
stituted a "defective place" in which th e
plaintiff was called upon to work in hi s
employment as a lineman, fixing cross-arm s
on the poles, the master could not set up th e
defence of common employment, and the
appeal should be dismissed . Ainslie Mining
and By . Co . v . McDougall (1909), 42 S .C .R .
420, followed . The Court being equally
divided, the appeal was dismissed. SLATER
V. VANCOUVER POWER COMPANY et al. 429

8. Injury to servant—Falling of ele-
vator in factoryInspection of—Defective
system—Common law Liability—Factories
Act, R.S.B.C . 1911, Cap . 81, Secs . 31, 3 2
and 49—Damages .] The plaintiff was per-
manently injured by the fall of an elevator
in the works of the defendant Company,
where he was employed, he being in the

MASTER AND SERVANT—Continued.

elevator at the time . The cable supporting
the elevator broke from its fastenings, an d
although the elevator was provided with
safety devices, as required by the Factorie s
Act, they did not check the elevator in it s
fall . The system adopted by the defendan t
Company provided for a monthly inspection
of the elevator. There was evidence that
the elevator should have been inspecte d
twice a week, as the sugar which was car-
ried in open barrels escaped and mixed wit h
the grease and oil in the working parts of
the elevator and prevented the safety device s
from working properly . In an action by
the plaintiff the jury found there was negli-
gence on the part of the defendants in con-
struction of repairs, and owing to inade-
quate inspection of repairs and the safety
device, they gave damages in $12,000 . Held ,
on appeal, that there was evidence upon
which the jury might find the adoption by
the defendants of a defective system, the
result of which was the injury to the
plaintiff. The plaintiff was therefore
entitled to recover at common law, and i t
was not open to the defendants to answer
that the accident resulted from the negli-
gence of a fellow servant . Ainslie Minin g
and Ry . Co . v . McDougall (1909), 42 S.C .R .
420, followed . HITCHIN V . THE BRITISH

COLUMBIA SUGAR REFINERY COMPANY ,
LIMITED.	 397

9 .	 Injury to servant—Workmen' s
Compensation Act, R .S.B .C . 1911, Cap. 244 ,
Sec. 7—Notice and claim under—Given by
servant before death—Subsequent claim b y
dependent without further notice or claim . ]
A notice of injury given by a workman i s
sufficient to entitle those dependent upo n
him, after his death, to the benefits of the
Workmen's Compensation Act, Revised Stat-
utes of British Columbia, 1911, chapter 244 ,
without any other or further notice . Judg-
ment of MURPHY, J. affirmed . In re MOF -

FATT AND THE CROw ' s NEST PASS COAL

COMPANY.	 303

1O.—Moneys received by servant on
option on property—Commisison—Retur n
of option—Accounting, master's right to . )
W., acting for the owner of two lots, listed
them with the defendant. Subsequently
the defendant entered the plaintiff Com-
pany's employ, with whom he listed the
property . The defendant shortly after -
wards obtained a better price for the prop-
erty from W., and urged his employers to
take an option themselves . Nothing cam e
of this, however, and the defendant then
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negotiated with C ., who paid him $5 to
obtain an option for ten days. The defend -
ant saw W., who gave the option in C.'s
name, for which he was paid $5 . Two day s
later W.'s principals sold the property to
other parties . The defendant and W . then
came to a settlement whereby W . paid the
defendant $250, and he received back the
option given C . The defendant then pai d
C . $250, less $15, which he withheld for hi s
own services . The plaintiffs claimed that
the $250 was paid as a commission to which
they were entitled, the defendant being i n
their employ, the defendant on the othe r
hand claiming that the money was paid i n
consideration for the return of the option .
Held, on appeal, per MACDONALD, C.J .A . and
MARTIN, J.A ., affirming the judgment of the
tiral judge, that the $250 was paid for th e
defendant's services, to which his employer s
were entitled. Per IRVING and GALLIHER ,
JJ .A. : That the plaintiff's claim did not
fall within the defendant's retainer, th e
money being paid in settlement of the claim
of the option holder . The Court bein g
equally divided, the appeal was dismissed .
CANADIAN LOAN AND MERCANTILE COMPANY,
LIMITED V . LOVIN .

	

- -

	

-

	

- 236

11 .	 Negligence—Injury—Common
employment—Prima facie case for submis-
sion to jury .] The plaintiff, under the
direction of a foreman of the defendan t
Company, took a wheelbarrow of cement o n
an open elevator platform at the basement
of a building under construction for use o n
the upper storeys . The platform was si x
feet one inch in length, four feet eight
inches wide at one end and three feet at th e
other . After the elevator had gone from
the basement to the ground floor other work -
men got on, and when it had again started
up there were two wheelbarrows, two boxes,
two feet by 18 inches, and seven men on th e
elevator . The plaintiff was crowded ove r
to one side, the heel of one of his feet pro-
truding beyond the edge of the floor . Upon
the elevator continuing up his heel wa s
caught on a bolt that was projecting fro m
the side of the elevator shaft and his foo t
was crushed between the bolt and the floo r
of the elevator. Held, on appeal (GALLI-
HER, J .A . dissenting), reversing the finding
of the trial judge, who took the case fro m
the jury and dismissed the action, that a
prima facie case was made out by which a
jury might find negligence and absence of
contributory negligence . CHARLES V . NOR -
TON GRIFFITHS COMPANY, LIMITED. - 179

MASTER AND SERVANT—Continued .

12.—Negligence—Injury to servant—
Defective system—Volenti non fit injuria—
Withdrawal of case from jury .] The
defendant Company, in carrying on blastin g
operations after drilling, first blasted the
bottom of the holes with a small amount of
powder in order to widen them for the recep-
tion of sufficient powder for the main blast.
This operation is known as "springing"
holes . After the springing operation the
hole is charged with powder for the main
blast. While the plaintiff, a workman
employed by the defendants, was engaged i n
the final loading of a hole, the "springing"
of other holes was being carried on close to
where he was working. An explosion in
the springing operation caused the blast
at the hole where the plaintiff was
working to go off, and he was injured .
There was evidence of a warning of the
blast for "springing" being given, which th e
plaintiff, who was a foreigner, did not hear .
The trial judge took the case from the jur y
and dismissed the action . Held, on appeal
(MACDONALD, C .J .A. dissenting), that the
trial judge properly withdrew the case fro m
the jury and dismissed the action, that th e
particular thing that caused this acciden t
was the failure of the plaintiff to hear th e
warning (if given), and if not given, it was
the neglect of a fellow servant . Per IRVING,
J .A. : The plaintiff was not only sciens, bu t
volens, in that he undertook the risk as par t
of his business . The Court is justified,
under certain circumstances, in withdrawin g
a case from the jury, even although the
defence of volens be raised . Smith v . Baker
ct Sons (1891.) , A .C . 325, discussed . Per
MACDONALD, C .J .A . : The opinion of the jury
should be taken as to whether the plaintiff
consented to run the risk, knowing the dan-
ger, he being a young foreigner, with a
limited knowledge of English .

	

BECK V .
GUTHRIE, MCDOUGAL & Co. - - 482

13.	 Practice—Arbitration—Award
—Filing under paragraph 8, Second Sched-
ule. Workmen's Compensation, Act . 1902 —
Action to set aside—.Jurisdiction—Work-
men's Compensation Rules, 1901, r. 63—New
trial, refusal of.] Where the award of a n
arbitrator under the Workmen's Compensa-
tion Act is filed under paragraph 8 of the
Second Schedule, and thereby becomes
enforceable as a County Court judgment, an
action to set aside the judgment and execu-
tion issued thereon is properly brought in
the Supreme Court (GALLIHER, J .A . hesi -
tante) .

	

Judgment of HUNTER, C.J .B .C .
reversed . THE BRITISH COLUMBIA COPPER
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COMPANY, LIMITED V. MCKITTRICK et
l .	 129

14.	 Workman injured in the course of
his employment—Negligent system—Contri-
butory negligence—Self-balancing lifts —
Trap .] Plaintiff *as a carpenter forema n
on a building of the defendants then i n
course of erection. Connected with the
structure was a square scaffold containin g
two lifts for taking up building material .
These lifts were of the character known as
balancing lifts, one being up while the othe r
was down, and controlled by a brake o r
clutch worked by the motorman's foot, s o
that the ascending or descending lift coul d
be stopped at the desired floor. When th e
lifts were not in use, they remained at th e
last stopping place, and balanced each othe r
there by their own weights . Inside th e
scaffolding, and between the two lifts, wa s
a staircase for the use of the workmen, who
were forbidden to use the lifts . Plaintiff
was at the top of the building on the occa-
sion of the accident, and was about to com e
down, when he stepped on the lift, whic h
had been left level with the top floor . His
companion also stepped on the lift, intend-
ing to pass across it and reach the stairway .
Their combined weight disturbed the balance
of the lift and they went down, plaintiff
being seriously injured, his companion onl y
slightly hurt. There was evidence that
plaintiff knew of the rule forbidding the us e
of the lift by workmen for passenger pur-
poses, and that there was a notice on th e
bottom floor to that effect, but no notice a t
any other place. Held, on appeal (IRVING,
J .A. dubitante, and MARTIN, J .A . dissent-
ing), that the verdict of the jury should b e
sustained and the appeal dismissed. HATCH
v. POWELL RIVER PAPER COMPANY, LIM -
ITED .	 1

MECHANICS' LIENS - - - 41
See YUKON TERRITORY .

2 .	 Consolidation of claims in on e
action—Appeal—Right of—Amount in con-
troversy—Each claim considered separatel y
—Lien on sewer—Enforcement—Mechanics '
Lien Act, R .S.B .C. 1911, Cap . 154, Secs . 3 and
6 . Owner preparing subdivision for residen-
tial section—Roadways laid out by owner —
Dedication deferred under agreement with
municipal body—Whether such roadways
are public thoroughfares within the meaning
of section 3 of the Mechanics' Lien Act—
Claim of lien for supplying teams and driv-
ers subject to orders of contractor.] Upon

71 7

MECHANICS' LIENS—Continued .

appeal from a judgment dismissing the
action in which claims of several lien -
holders under the Mechanics' Lien Act, som e
of which were less than $250, were consoli-
dated in one action :—Held, that only each
individual claim of $250 or more had a right
of appeal . Gabriele v. Jackson Mines,
Limited (1906), 15 B .C . 373, and Gillies v .
Allan (1910), ib . 375, followed. A work-
man is entitled to a lien upon the part of a
sewer extending below low-water mark int o
the ocean, upon which he worked. Where
an owner of property is subdividing and pre-
paring it for sale as a residential section,
and undertakes, with the consent of the
municipal body of the district, to prepare
the roads and streets therein for public pas-
sage by persons residing in or passing alon g
or through the subdivision, and it is
expressly stipulated that the streets are not
to be deemed public streets, such roads o r
streets are not to be considered as highways
in the sense that they are exempt fro m
claims for mechanics' or workmen' s liens for
the labour bestowed upon them. But a per -
son delivering upon the land material to b e
used in preparing such property is not a
person who has done work or service upon
the land within the meaning of section 6 of
the Mechanics' Lien Act so as to be entitle d
to a claim for lien . A number of claimants
supplied teams, waggons and drivers to th e
contractors, at so much per diem, for haul-
ing sand, gravel and earth upon the prop-
erty, and these equipments and drivers wer e
at all times subject to the orders of the fore -
men of the contractors . Held (MARTIN,
J .A . dissenting), that these claimants cam e
within section 6 of the statute, and
were entitled to claim . Judgment of LAMP -
MAN, Co. J . reversed in part, and varied .
BAKER et al. v . THE UPLANDS, LIMITED, et
al. VANNATTA et al. v. THE UPLANDS,
LIMITED, et al .	 19 7

3.—Mine—Mortgagors—Lien holders —
Increased value through lien-holder's labour
—Must be ascertained to take precedence—
Work of taking out ore—Mechanics' Lien
Act, R .S.B.C . 1911, Cap . 154, Secs . 9 and
10 .] The provisions of section 9 of th e
Mechanics' Lien Act do not give relief to
lien holders as against prior mortgagees ,
unless, from the proceedings at the trial, the
increase in the value of the mortgaged prem-
ises can be ascertained . Lien holders for
work consisting entirely of the taking out o f
ore from a mine, cannot, except when it i s
strictly development work, enforce thei r
liens as against a prior mortgagee. ANDER-
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MECHANICS' LIENS—Continued .

SON et al . V . KOOTENAY GOLD MINES e t
al .	 643

	

4 .	 Sub-contractor—Notice—Claim for
work done—Mechanics' Lien Act, R .S .B .C.
1911, Cap . 154, Secs . 6 and 8 .] A sub-con-
tractor is not entitled to claim a lien in
respect of work done on a building as com-
ing within the provisions of section 8 of the
Mechanics' Lien Act . Rosso et al . v . BEEC H

	

et al .	 73

5. Sub-contractor—Placing .or fur-
nishing material—Owner taking over con-
tract and completing work—Mechanics' Lien
Act, R .S .B .C. 1911, Cap . 154, Secs . 8, 15 . ]
B . contracted to build a house for T ., and F .
was a sub-contractor for the plastering . In
each case the contracts included both labour
and materials and were for lump sums . B.' s
contract was for $8,500, and after paymen t
of $6,100, T ., under a provision in the con -
tract, took it over from B ., who had assigne d
for the benefit of his creditors, and com-
pleted it at a cost of more than $2,400 . At
the time the contract was taken over, B . had
almost completed his contract . Held, that
as there was no amount due by T . to B.
when he took over the contract, the limita-
tion in section 8 applied and the lien failed .
FULLER V. TURNER AND BEECH. - 69

6.— Sub-contractor supplying bot h
material and labour—Mechanics' Lien Act ,
R.S.B .C. 1911, Cap. 154, Sec. 6—Notic e
under—Necessity for—Effect of section 15 . ]
A sub-contractor who not only supplie s
material, but works it into the building,
is not obliged to give notice to th e
owner of the material supplied, in order
to make his claim for a lien valid in
respect of the material : section 6 of
the Mechanics' Lien Act applies to a
material man pure and simple . Per IRVING,
J.A. : The failure of the contractor to kee p
a pay-roll, as required by section 15, pre -
vents any one bringing an action against the
owner for payment . The section does no t
prevent a sub-contractor from filing a lien .
Judgment of LAMPMAN, Co. J. affirmed .
IRVIN V . VICTORIA HOME CONSTRUCTION AN D
INVESTMENT COMPANY, LIMITED. Ct at . 318

	

7 .	 Sub-contractor for material an d
labour—Lien for—Segregation of labour
from material—Want of notice—Right of
lien for labour—Mechanics' Lien Act ,
R.S.B.C . 1911, Cap . 154, Sec. 6—Allegation
that nothing due from owner to contracto,—
Must be pleaded—Onus on owner.] Th e
plaintiff, in pursuance of an agreement ,
having done work and supplied material in

[VoL .

MECHANICS' LIENS—Continued .

connection with the construction of a build-
ing, brought action for the enforcement of a
lien. He gave no notice of his intention t o
obtain a lien, but he was able to segregat e
the amount due for labour from the value of
the material supplied . It was held by the
trial judge that he was entitled to a lien fo r
the amount due for labour. Held, on appeal ,
that by section 6, subsection 1, of th e
Mechanics' Lien Act, the plaintiff was a per -
son who "does such work or causes suc h
work to be done" ; and even if his claim fo r
materials failed, there was no reason wh y
he should not succeed for labour . Irvin v .
Victoria Home Construction and Investment
Co . (1913), 18 B .C . 318, followed . Held,
further, that the defence that nothing i s
payable by the owner to the contractor must
be raised in the dispute note and the onus is
on the owner to shew that nothing is due .
Fitzgerald v . Williamson (1913), 18 B.C .
322, followed . BROWN v . ALLAN & JONE S
et al .	 326

8 .	 Sub-contractor supplying work and
material—Mechanics' Lien Act, R.S.B.C .
1911, Cap . 154—Notice to owner under sec-
tion 6—Necessity for—Pleading of section 8
by defence—Conuto Court Rules, 1905 ,
Order XI., rr . 1, 2, 18 .] A sub-contracto r
supplying material and performing the wor k
in which the material is used may obtain a
lien without giving notice under section 6
of the Mechanics' Lien Act. Irvin v. Vic-
toria Home Construction and Investment Co .
(1913), 18 B.C . 318, followed . Per IRVING .
J .A . : By Order XI ., rule la, County Court
Rules, 1905, the dispute note shall state the
several grounds of defence, and as rule 2
limits the defence to matters stated in th e
dispute note, the defendant should have
pleaded the payment in full to the con-
tractor. whether the plaintiff in his plaint
alleged the matter or not. This Court has
power in a ease where a note of oral evi-
dence has been accidently lost to allow th e
evidence to be taken over again . Per MAR-
TIN, J .A . : Section 8 of the Mechanics' Lien
Act, by which the amount of the lien i s
restricted to the sum payable by the owner
to the contractor, is a special defence whic h
should have been raised in the dispute note
under Order XI., rule 18 of the County
Court Rules, 1905 .

	

FITZGERALD et al . v .
WILLIAxsoN et al .

	

- - - - 322

MECHANICS' LIEN ACT —R.S .B.C .
1911, Cap. 154—Notice to owner
under section 6—Necessity for .

318. 322
See MECHANICS ' LIENS . 6 . S .
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41
See YUKON TERRITORY.

2.— Mine — Mortgagors — Lien hold-
ers .	 643

See MECHANICS ' LIENS. 3 .

MISREPRESENTATION - - 21 7
See CONTRACT . 7.

MONEY IN COURT—Payment out—
Application for .

	

-

	

-

	

-

	

11 1
See PRACTICE . 13.

MORAL OBLIGATION - - 334
See PRINCIPAL AND AGENT. 2 .

MORTGAGE — Mortgagor's right o f
redemption—Limitations of in mortgage o r
by contemporaneous agreement—Mortgage e
in possession—Improvements .] Defendant
held a mortgage, payable in three months ,
on a sawmill plant, to secure an advance o f
$30,000. He allowed the mortgage to run
for nearly a year, when, owing to further
advances, the indebtedness had increased to
some $51,000 . The mortgagee then serve d
notice on the mortgagor that unless th e
indebtedness were paid in ten days he woul d
enter into possession and sell, etc ., under
the provisions in the mortgage . This notice
was accompanied by a letter, in which th e
mortgagee proposed that the parties shoul d
come to an arrangement whereby he (th e
mortgagee) should enter into possessio n
forthwith and operate the mill on his ow n
account for nine months, during which tim e
the mortgagor should have the right to
redeem, subject to the further agreemen t
that the mortgagor should forthwith execut e
a conveyance of the property to the mort-
gagee, to be placed in escrow and to be take n
therefrom only on certain conditions, one of
which was that in case any suits wer e
brought against the mortgagor, the mort-
gagee would be at liberty to register the con-
veyance . The mortgagor agreed to th e
terms of this letter . The mortgagor wa s
sued before the expiration of the nin e
months, whereupon the mortgagee registere d
the conveyance and held himself out as th e
absolute owner of the property . Upon enter-
ing into possession the mortgagee expende d
$30,000 in improvements during the firs t
nine months and $65,000 subsequently . Held,
on appeal, in an action for redemption, that
the parties could not, in the instrument of
mortgage itself or by a contemporaneous
agreement, limit the mortgagor's right o f
redemption . Held, further, that the costs
of improvements made by the mortgagee in
possession, chargeable to the mortgagor, are

71 9

MORTGAGE—Continued .

limited to moneys expended in necessary and
reasonable repairs. Judgment of GREGORY ,
J. at the trial, varied . MANITOBA LUMBE R
COMPANY, LIMITED V. EMERSON. - 96

2.—On portion of a lot—Registra-
tion .	 24S

See LAND REGISTRY ACT .

MUNICIPAL LAW —Assessment an d
taxation—Meetings of council—Court o f
revision—Meetings held outside limits o f
municipality—Sale for arrears of taxes—
Construction of statutes—R .S .B .C . 1897 ,
Cap. 144, Secs . 243 and 244—B .C. Stats .
1901, Cap . 31, Sec. 3—Statutory relief—
Limitation of action .] The plaintiff's land
was sold for taxes by the Municipality o f
North Vancouver in 1897, for arrears 189 4
to 1897 . The defendant Municipality
bought in the property at the sale, and in
1903 sold to the defendant Ross . On Ross
applying for registration of the tax-sale
deed from the Municipality to itself and the
further deed from the Municipality to him-
self, the registrar, after serving the plaintiff
with notice of the application, as require d
by the Land Registry Act, and he no t
appearing, issued a certificate of title to
Ross . The plaintiff brought action in 191 1
to set aside the sale, on the grounds tha t
the meetings of the Council and of the cour t
of revision, without the required authority
of a resolution of the Council, were hel d
outside the limits of the municipality (i.e. ,
in the City of Vancouver) ; that no resolu-
tions were passed by the court of revision
passing and confirming the assessments, and
no assessment by-law was passed for th e
year 1897 . The main defences were, first ,
that the plaintiff not having taken action
when served with notice by the registrar o n
the defendant Ross's application for a cer-
tificate of title, he was barred from assert-
ing any claim by section 3, chapter 31 ,
British Columbia Statutes, 1901 ; second ,
that he not having brought action within
one year from the time the cause of action
arose, he was barred by sections 243 and 24 4
of the Municipal Clauses Act, Revised Stat-
utes of British Columbia, 1897, chapter 144 .
Held (MARTIN, J .A . dissenting), that the
appellant was estopped and debarred from
asserting any claim whatever to the land i n
question by section 3, chapter 31 of the
statutes of 1901 . Per IRVING, J .A. ; The
Corporation having taken the land over
under the authority of the statute which
enabled it to bid the property in, they would
be necessary parties to the action . The
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MUNICIPAL LAW—Continued.

plaintiff's cause of action arose at the lates t
in 1903 ; the writ was issued in 1911 .
Under sections 243 and 244 of the Municipa l
Clauses Act, actions must be commence d
against a municipality within one year fro m
the time the cause of action arose . Ander-
son v. Municipality of South Vancouver
(1911), 45 S.C .R. 425, distinguished . TEMPL E

V. MUNICIPALITY OF NORTH VANCOUVER e t
al .	 546

2. 	 Assessment and taxes—Tax sale—
Action to set aside—Onus—Certificate o f
title—Pleading—Want of authority to sel l
—Particulars.] Where it appears that on e
who holds a certificate of title to land ha s
obtained it upon a sale and conveyance fo r
taxes, the burden is upon the certificate
holder to establish the regularity of the tax
sale . Kirk v . Kirkland et al. (1890), 7
B.C . 12, affirmed in Johnson v. Kirk (1900) ,

30 S .C .R . 344, and Turner v . Municipality
of Surrey (1911), 16 B.C . 79, 349, followed.
Seeable, that the plaintiff, in his statemen t
of claim, instead of setting up the tax sale
and alleging that it was made withou t
authority, should have simply set out hi s
title and alleged that the purchaser at the
tax sale (a defendant) had wrongfully
taken possession of his property . Held,
however, that the plaintiff, having allege d
the tax sale and its invalidity and asked fo r
a declaration accordingly, was not bound to
furnish particulars of the defects in th e
authority of the municipality to sell. Orde r
of MORRISON, J. reversed . BEAVIS V . TOWN -
SHIP OF LANGLEY AND JENNY STEWART . 30

3. 	 By-law closing public lane—Valid-
ity—Vancouver Incorporation Act, B .C.
Stats . 1900, Cap . 54, and amending Acts—
Municipal Act, R.S.B.C . 1911, Cap. 170—
public interest—Erection of business block . ]
The Hudson's Bay Company, the owner o f
lots on each side of a lane, which, with th e
lane, made a block facing on three streets ,
desiring to erect a large business bloc k
covering the lots and the lane between, peti-
tioned the Council to close such portion o f
the lane and to lease it to the Company fo r
25 years, the Company agreeing to convey to
the City a lot and two important easements
to be used as an outlet from the lane i n
substitution for the portion closed . In pur-
suance of this petition the Council passed a
by-law closing the portion of the lane in
question and providing for its lease to th e
Company. Certain owners of the lots adjoin-
ing that portion of the lane that was
closed applied to CLEMENT, J. to quash the

MUNICIPAL LAW—Continued.

by-law . The application was dismissed .
Held, on appeal, per IRVING and MARTIN ,

JJ.A., that the appeal should be dismissed .
Per MACDONALD, G .J .A ., and GALLIHER, J.A. ,
that the appeal should be allowed, and tha t
the by-law should be quashed. Per IRVING,
J .A . : Where bodies of a public representa-
tive character, entrusted by Parliamen t
with delegated authority, are acting bon a
fide and within the limits of the powers con-
ferred upon them by Parliament, they are
not to be interfered with by the Courts .
Slattery v . Naylor (1888), 13 App. Gas. 446 ,
approved . Per MARTIN, J.A. : The question
of public interest is one of degree, dependent
upon the particular circumstances of each
case, and where present in any appreciabl e
degree, the Court should not interfere with
the bona-fide exercise of municipal powers .
Per MACDONALD, C .J .A., and GALLIHER ,
J .A . : The erection of a costly private build-
ing in a city is not a matter of public inter-
est in the legal sense of the term. The
Court being evenly divided, the appeal wa s
dismissed . Directions as to maps and plan s
not being bound in the appeal book . In r e
UNITED BUILDINGS CORPORATION, LIMITED,
et al. AND THE CORPORATION OF THE CITY OF
VANCOUVER.	 274

4.—By-law—Reasonableness of—Appli-
cation to quash—Council exceeding powers
—Confiscatory legislation—Equity—Estop-
pel—Municipal Act, R .S .B .C. 1911, Cap . 170 ,
Secs . 208, 209, 210 .] In exercising its legis-
lative powers dealing with public utilities,
wherein considerable money has been investe d
over a long period of years, a municipal
council cannot ignore the equities which hav e
thus arisen . Where, therefore, powers wer e
exercised for over 25 years under a by-law
granting privileges to a gas company, an d
on a dispute arising over an alleged irregu-
larity, the municipal council repealed th e
by-law :—Held that, in the circumstances, i t
could not be considered that the Legislatur e
contemplated conferring upon municipal
councils the power to pass confiscatory legis-
lation such as that complained of . CUN-
_NINGHAM V . THE CORPORATION OF THE CITY
OF NEW WESTMINSTER. - - - 188

5.	 Intoxicating liquor—Liquor licence
—Resolution of the board of licence com-
missioners—Removal by writ of certiorari—
Practice—_Affidavits on information an d
belief—Municipal Act, R.S.B .C. 1911, Cap.
170, Sec. 355—Land Registration Amend-
ment Act, 1912, Cap . 15, Sec . 19, Subsec.
(3) .] A resolution granting a licence for
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the sale of intoxicating liquors in a hotel ,

passed by the board of licence commissioners

for a municipality, was attacked upon the
grounds that the requisite number of quali-
fied persons did not sign the petition for the
licence, and that the premises were not such
as could be licensed under the Municipa l

Act. Held, that the proceedings were such

as might be brought up on certiorari. Per
IRVING, J.A . : Procedure by certiorari applie s

in many cases in which the body whose ac t

is criticized would not ordinarily be calle d
a Court, and whose acts would not be ordi-
narily termed "judicial acts . " Held, fur-

ther, that affidavits in which the deponents
state the essential matters on belief only,
should not be read, unless the Court can

ascertain not only the source of informatio n
and belief, but also that the deponent's
statement is corroborated by some perso n
who speaks from his own knowledge . The
material before the Court therefore did not
establish a prima fiacie case in support of an

order nisi to quash the resolution. Held ,
further, that the expression "registered
townsite" in section 355 of the Municipal
Act includes a de facto townsite having a
duly registered subdivision of town lots .
THE KING V . THE BOARD OF LICENCE COM-

MISSIONERS OF THE MUNICIPALITY OF POIN T
GREY.	 648

6.—Liquor licence—Offences—Sale o f
liquor without a licence—Unlicensed res-
taurant—Municipal Act, R .S .B .C . 1911, Cap .
170, Sec. 318, Subsec . 5 .] Y., with a com-
panion, taking a meal in an unlicensed res-
taurant, of which the defendant was pro-
prietor, asked the waiter to buy him three
bottles of beer, for which he gave him the
money . The waiter purchased the beer a t
a saloon next door, and on returning with

it, Y. and his companion drank part of i t
and gave what was left to the defendant .
Held, upholding the magistrate ' s decision
dismissing the complaint, that there was no t
any disposal of liquor by the defendant to
R . within the meaning of the Act . REx v.

BOGEOTAS .	 123

7.	 Local improvement—Limitation o f
time within which to bring action to contes t
—Municipal Act, R .S.B.C. 1911, Cap . 170,
Secs . 512, 513 and 514.] Where a loca l
improvement by-law is passed, making a
general assessment for the cost of the work,
but the payment of which is spread over a
number of years, any action by a ratepaye r
contesting the work, or complaining of its
non-completion, must be brought within six

72 1
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months after the cause of action arose .

Judgment of HUNTER, C.J.B.C . affirmed ,

MARTIN, J .A. dissenting. ARBUTHNOT V .

THE CORPORATION OF THE CITY OF VIC-

TORIA .	 35

S . Municipal corporation acquirin g
shares in a public utility company—Power
of corporation to transfer shares to trustee s
—Qualification of such trustees to act as
directors—"Owning" and "holding" shares
—Bare trustee—Municipal Act Amendment
Act, 1913, B .C. Stats., Cap. 47, Sec. 5 .
Railway Act, R .S .C. 1906, Cap . 37, Sec. 11 2
—Mode of relief of person complaining—
Municipal Act, R .S .B .C. 1911, Cap . 170, Sec .
208 .] A municipal corporation owning
shares in the capital stock of an incorpor-
ated company may appoint trustees to whom
they have the power to transfer the shares .
MACDONALD, C.J.A . dissenting. Semble, per
MACDONALD, C .J.A., and GALLIHER, J.A. :
Under section 112 of the Railway Act, which
provides that "no person shall be a director
unless he is a shareholder owning 20 shares
of stock," a shareholder must have some
substantial interest beyond that of holding
shares as a mere trustee in order to qualify
as a director. Per IRVING, J .A . : The
plaintiff could have obtained all the relie f
necessary by a motion to quash under sec-
tion 208 of the Municipal Act. LUCAS V .

MUNICIPALITY .OF NORTH VANCOUVER e t
al .	 239

9.—Statute—Interpretation — General
and special legislation. Arbitration and
award—Streets—Damage to property by
change of grade—Remedy of owner—Muni-
cipal Act, R .S .B .C. 1911, Cap. 170, Secs . 394 ,
513—Arbitration Act, R .S.B.C . 1911, Cap .
11, Sec . 8 .] If there is an inconsistency
between a general and a subsequent special

Act, the latter must prevail. Accordingly,
the provisions of section 8 of the Arbitra-
tion Act, R .S .B .C . 1911, chapter 11, provid-
ing for the appointment of an arbitrator b y
the Court on the default of the opposite
party to make an appointment, do not apply
in the case of an arbitration of the claim of
an owner against a municipality for dam-
ages to his property owing to the regrading
of a street . In the case of default by a
municipality to name an arbitrator under
section 394 of the Municipal Act, R.S .B .C .
1911, chapter 170, the proper proceeding is
by way of mandamus against the munici-
pality . In re WALKER AND MUNICIPALITY
OF SOUTH VANCOUVER. - - - 480

46
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10 .	 Validity of by-law—Hackdriver's
licence—Moral character—Power to refus e
on ground of—An Act relating to the City of
Victoria, B.C . Stats . 1907, Cap . 46, Sec. 3 ,
Subsec. (3)—City of Victoria By-law 1,313 ,
Sees . 2 and 3—Prohibition .] The provisions
of subsection (3) of section 3 of chapter 46
(B.C . statutes, 1907), regulating, inter alia,
the licensing of drivers of vehicles for hire ,
does not confer upon a municipal council th e
power to vest in the Chief of Police author-
ity to refuse a licence to an applicant pro-
perly applying, because such applicant i s
not considered to be of good character .
Where, therefore, a hackdriver, after regu-
larly applying for a licence and being refuse d
on the ground of his bad moral character, i s
convicted before the police magistrate for
driving without a licence, the magistrate
having given himself jurisdiction by an
erroneous conclusion on a point of law, a
prohibition will lie. REx v . SPARKS . 116

NEGLIGENCE

	

	 1
See MASTER AND SERVANT . 14.

2.	 Cars approaching cross-streets—
Collision with motor-car—Excessive speed
Contributory negligence .] The plaintiff ,
going north in his motor-car on Seymou r
street in Vancouver, when approaching Rob -
son street, on which there is a double trac k
street-car line, heard the noise of a street -
car and slowed down to about four miles an
hour . On reaching the north side of Rob -
son street he looked to the right and saw a
car coming on the near track . This car
was coming at a moderate speed and there
appeared no difficulty in crossing in front.
He continued on and when the front of hi s
motor-car was within about a foot of the
near track he looked to the left and saw a
car approaching at about 20 miles an hou r
on the far track. He put on all possibl e
speed, at the same time veering to the right
in an attempt to cross the car in front, bu t
was caught on the fender and carried abou t
40 feet, the motor car being considerabl y
damaged . The motorman on the street car
did not reverse or put on brakes until withi n
a few feet of Seymour street . The tria l
judge held in favour of the plaintiff an d
assessed the damages at $300 . Held, o n
appeal, per MACDONALD, C .J.A ., and GALLI-
HER, J .A ., that the defendants running thei r
car at an unlawful rate of speed when the
accident happened, were guilty of negligence ,
and the plaintiff was not guilty of contritu-
tory negligence . Per IRVING and MARTIN ,
JJ.A . : That the defendants were guilty of

NEGLIGENCE—Continued .

negligence, but the plaintiff was guilty of
contributory negligence. The Court being
evenly divided, the appeal was dismissed .
BERRY V. BRITISH COLUMBIA ELECTRIC RAIL -
WAY COMPANY, LIMITED. - - - 175

	

3.	 Collision—Contributory negligence
—Perverse finding by jury—Evidence . ]
Plaintiff was injured in a collision between
a motor car, driven by himself, and a tram-
car operated by defendant Company . Held,
on the evidence (MARTIN, J .A . dissenting) ,
that the plaintiff's own negligence was suc h
as to disentitle him from recovering ; that
the verdict of the jury absolving him fro m
negligence was an unreasonable finding, an d
that the action should be dismissed. MoN-
RUFET V . BRITISH COLUMBIA ELECTRIC RAIL-
WAY COMPANY, LIMITED . - - - 91

4.—Contributory negligence. - 2 5
See RAILWAYS .

	

5 .	 Contributory negligence—Proxi-
mate cause of accident — Findings o f

	

jury .	 295
See RAILWAYS . 7 .

	

6 .	 Contributory negligence—Excessiv e
speed — Finding of jury — Limitation o f
action—Statute, construction of—Consoli-
dated Railway Company's Act, 1896, B .C.
Stats . 1896, Cap . 55, Sec . 60—Families Com-
pensation Act, R .S.B.C . 1911, Cap . 82, Sec .
5 .] In an action for damages resulting
from the death of a passenger on a car of
the defendant Company, it appeared that
deceased alighted from a car about 7 .4 0
o'clock in the evening . There was another
car immediately behind that from which he
alighted . He passed between the cars, and
while doing so, the motorman on the rea r
car called to him to "look out." He con-
tinued on, however, and when he reache d
about the centre of the parallel track, wa s
struck and killed by a car coming in the
opposite direction at an excessive speed . At
the trial the jury brought in a verdict fo r
the plaintiff . Held, on appeal, that ther e
was sufficient evidence to support the finding
of the jury. The action was brought unde r
the Families Compensation Act, R.S .B .C.
1911, Cap. 82, under section 5 of which al l
actions must be brought within one year
from the death of deceased. The accident
happened on the 7th of October, 1911, and
the action was brought in June, 1912. The
defendants set up as a bar to the action a s
against them section 60 of their Act of
Incorporation, which limited the time to si x
months within which an action may be
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brought against them for any damage o r
injury sustained by reason of the tramway
or railway or works or operations of th e
Company . Held, that the provisions of the
Families Compensation Act do not com e
within the scope of the Consolidated Rail -
way Company's Act, 1896, and that th e
plaintiff had therefore, under section 5 o f
the Families Compensation Act, one yea r
from the death of deceased within which to
bring the action. Green v. B.C . Electric Ry .
Co . (1906), 12 B.C . 199, followed. GENTILE
V . BRITISH COLUMBIA ELECTRIC RAILWA Y
COMPANY, LIMITED. - - - - 307

7.— Damages — Employers' Liabilit y
Act, R.S .B.C . 1911, Cap . 74, Sec. 3, Subsec .
(1), and Sec. 7, Subsecs. (1) and (3)—
Pleadings—Defect in statement of claim—
May be cured by defence.] A specific denia l
in the defence of an allegation that the
plaintiff should have, but neglected to plea d
in an action for damages under the Employ-
ers' Liability Act, cures the defect, if the
issues are thereby defined in the pleadings
with sufficient clearness for the trial. CooK
V. NEWPORT TIMBER COMPANY . - 624

S .	 Death of independent contractor—
Defect in machinery—Evidence of knowledg e
of defendants .] Deceased, while working o n
a building as an independent contractor, wa s
struck and instantly killed by the falling of
the boom of a derrick that had been erecte d
on the building by the defendants, who were
the building contractors . The evidence
shewed that the machine was of the best
type and in good repair, and was operate d
by a competent man, who was not guilty of
any negligence or misconduct. The plaintiffs
alleged that there was a defect in the
machine, in that the dog did riot fit properly
in the cog-wheel and at times slipped . The
only evidence of knowledge of the allege d
defect by the defendants was that of two
witnesses, one of them stating that the
operator of the hoist told him, after the acc i
dent, that the machine was defective an d
that he had notified the defendants of th e
defect prior to the accident, and that thi s
statement was made by the operator 15 o r
20 feet from the defendant W. (one of th e
members of the defendant firm), who di d
not contradict the statement. The other
witness, who stood beside W . at the time the
statement was made, testified that he hear d
what the operator said . The plaintiffs con -
tended that when W . did not contradict the
operator ' s statement, the evidence wa s
admissible as an acquiescence by W. in the
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statement . The evidence was allowed in o n
the trial and the jury returned a verdic t
for the plaintiffs . Held, on appeal, revers-
ing the judgment of the trial judge and set-
ting aside the verdict of the jury, that the
evidence that W . heard the statement was o f
the vaguest character ; that the remark was
not addressed to him; that the allegatio n
was not that he, but the firm (of which he
was a member), had been notified, as to
which he may have had no knowledge, s o
that even if he heard what the operato r
said, he may not have been in a position to
contradict it. In view, therefore, of the
loose character of all this evidence, it shoul d
not have been admitted, and without it the
plaintiff should not succeed . WATSON at al.
V. BOOKER at al.	 538

9 .Destruction of building by fire—
Electricity—Excessive voltage—Two wires
strung on same line of poles—Evidence—
Inference .] The plaintiff M ., the owner of a
sawmill in which was installed a complete
electrical system, properly insulated, was
supplied with electric power by the defend -
ants. The power was supplied over a lo w
potential wire carrying a maximum of 2,30 0
volts, which was strung below a high poten-
tial wire, carrying 40,000 volts, on the same
line of poles from the power house to within
a short distance of the sawmill . There was
no fuse for protection at the point where the
wire ran from the service line into the mill .
About 4 o'clock in the afternoon of the 22n d
of August, 1911, lightning struck and shat-
tered one of the defendants' poles, causing
the upper wire to fall on the lower. The
damage was repaired and the current agai n
turned on about 7 .30 in the evening ; at 9
o'clock the mill took fire . Shortly before 9
o'clock the wires above the switchboard i n
the mill were observed to become incan-
descent, and immediatel

y
afterwards there

was an explosion in the oil-switch in the
mill, from which the fire resulted . In an
action for damages for destruction of th e
mill by the defendants ' negligence, the jury
returned a verdict for the plaintiff, upon
which judgment was entered . Held, on
appeal, that there was evidence which coul d
not properly have been withdrawn from th e
jury, and that the jury's verdict for th e
plaintiff should not be disturbed . Pe r
MACDONALD, C .J .A . : Expert evidence shewed
that what happened in the mill might hap -
pen by reason of very high voltage in the
wires, and it did not matter whether it wa s
destruction of the insulation or defective
insulation in the mill which caused the fire
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if, but for the abnormal voltage, that resul t
would not have been brought about. The
jury were entitled also to find that a fuse a t
the point where the wires ran from the ser-
vice line into the mill was required for th e
plaintiff's protection, and that had there
been a fuse there, the fire would not hav e
occurred. Per IRVING, J .A. : It is unneces-
sary for the trial judge to invite the juror s
to decline to answer questions he is abou t
to submit to them . Jurors are a part of the
Court, and it should be assumed that the y
desire to do their duty and assist the Cour t
in rightly deciding the ease . MCELMON et
al. v . BRITISH COLUMBIA ELECTRIC RAILWAY
COMPANY, LIMITED. - - - - 522

10.	 Employer and workman—Engineer
on steam-shovel—Risk voluntarily incurre d
—Volenti non fit injuria—Employers ' Lia-
bility Act, R .S .B .C. 1911, Cap . 74 .] The
plaintiff had been engaged on a steam-shovel
of the defendant Company for six years ,
during the latter two and a half of which he
had acted as engineer. The steam-shovel ,
which travelled by its own power on the
track at about three miles an hour, had a
cab in front for operating the engine and
another at the back for firing . The boiler
stood between the cabs and its back portio n
was between two water tanks about seve n
inches from its outer bulge four feet abov e
the deck, the engine being below the boiler.
A break staff stood about 15 inches in fron t
of the tank to the right of the boiler, and
about two feet out from a pinion that
was connected with a gear-wheel in front, by
which the machine was moved on the tracks .
The lubricator was about three and a half
feet back of the pinion, between the boile r
and the water-tank. In order to get to th e
lubricator from the front cab, the engineer
had to pass between the gear-wheel and th e
break staff and then between the boiler an d
the water-tank. While the steam-shovel
was in motion, the plaintiff went from the
front cab to the lubricator and after adjust-
ing it was backing out, when his overall
caught between the pinion and the gear -
wheel, and his arm being pulled in, i t
was crushed between the wheels, neces-
sitating amputation. It was the duty of
the engineer to report what was necessary
in the way of repairs or improvements t o
the steam-shovel, but the plaintiff had neve r
requisitioned for a guard or other protectio n
on the gear-wheel . On the trial the jury
found in favour of the plaintiff for $5,000
damages, for which judgment was entered.
Held, on appeal, that the defence arising

NEGLIGENCE—Continued.

from the maxim T'olenti non fit injuria
applied in this case, and the plaintiff was
not entitled to recover . Appeal allowed and
verdict set aside . MCPHEE V . THE ESQUIMALT
AND NANAIMO RAILWAY COMPANY. - 450

11.—Injury—Common employment.
179

See MASTER AND SERVANT . 11.

	

12 .	 Injury to person on track b y
train—Contributory negligence . -

	

518
See RAILWAYS. 2 .

13.—Injury to servant—Defective sys-
tem .

	

-- 48 .2
See MASTER AND SERVANT . 12.

14.—Liability of owners. - 407
See MASTER AND SERVANT . 5 .

	

15 .	 Personal injuries—Struck by
street car while crossing street—Evidence to
justify finding for plaintiff .] The plaintiff,
running from the northwest corner toward s
the southwest corner of Granville and Davie
streets in Vancouver (Granville stree t
running north and south, and Davie stree t
east and west) to catch a Granville stree t
car on the south side of Davie street ,
reached a point just beyond the track that
curved into Davie street from the north o n
Granville street, when, on turning sharply
to the left towards his ear, he was struck
by the fender of a car rounding the curve
into Davie street and was injured. There
was evidence that the motorman did not
sound his gong while making the turn . The
jury returned a verdict for the plaintiff .
Held, on appeal (MACDONALD, C .J .A . dis-
senting), that the ease was one in which th e
jury could properly find a verdict for th e
plaintiff. OGLE V. BRITISH COLUMBIA ELEC-
TRIC RAILWAY COMPANY, LIMITED. - 693

16.—Pit unguarded under elevator—
Licensee—Knowledge of danger—Contribu-
tory negligence .] The plaintiff, an employe e
of a milk vendor, in the course of his duties,
carried milk up and down an unguarde d
freight elevator in the defendant Company' s
quarters, used for the storing and pasteuriz-
ing of milk . The floor of the elevator, when
down, was used in conjunction with the
other floor space where it stood, in goin g
from one side to the other, there being a pi t
below the elevator floor about 15 feet deep ,
of which the plaintiff claimed to have n o
knowledge . The plaintiff had been at the
building, in the usual course of his business ,
about ten times previous to the evening of
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the accident. When he entered the buildin g
about eight o'clock, there were no lights .
In crossing the floor space where the eleva-
tor shaft was (the elevator being at an
upper storey), he fell in the pit and wa s
injured . Held, affirming the judgment o f
the trial judge taking the case from the jur y
and dismissing the action, that the plaintiff
had knowledge of the locus in quo, and he
was guilty of contributory negligence in
attempting to cross the elevator floor with -
out knowing whether the elevator was down
or not . Indermaur v . Dames (1867), 3 6
L.J., C .P . 181, followed .

	

DESPOINTES V .
ALMOND et al.	 578

17.

	

	 Submission of questions to jury .
152

See RAILWAYS . 3 .

18.— Workman on highway — Run
down and killed by motor-car—Negli-
gence of driver—Identity of car—Sufficienc y
of evidence—Verdict of jury — Appeal. ]
Deceased, an employee of the Corporation of
Vancouver, was run down and killed by a
motor-car while working on a bridge clear-
ing snow shortly after midnight. On th e
question of the identity of the motor-car
that struck deceased there was the evidence
of the driver of a sleigh who was close by
and saw the accident, he swearing that from
the time he came on the south end of the
bridge and reached the scene of the accident ,
the only car to pass him (which was going
south, as he was) was the car that struc k
deceased, and the defendant admitted that
after coming onto the south end of th e
bridge, and before he reached the spot wher e
the accident occurred, he passed a sleigh .
This evidence was corroborated by one of
deceased's fellow workmen, who swore that
the only motor-car that passed betwee n
three minutes to twelve and the time of th e
accident was the car that killed deceased .
The jury found in favour of the plaintiffs .
Held, on appeal, that there was evidence
upon which the jury might reasonably return
the verdict which they cliff . Per GALLIHER,
J .A . : Where there are probabilities that
might be weighed by a jury, it is proper
that such a case should go to the jury .
Grand Trunk Railway Co. v. Griffiths
(1911), 45 S .C .R. 380, followed. [An appea l
to the Supreme Court of Canada was dis-
missed] .

	

LONGMAN et al . v. CoTTING -
HAM .	 184

NEW TRIAL - -

	

- 11 1
See PRACTICE. 13 .
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2.	 Weight of evidence. - - 461
See MALICIOUS PROSECUTION . 2 .

NOVATION—Condition as to payment.
543

See CONTRACT.

ORDERS IN COUNCIL—Validity of—
Deportation—Habeas corpus. 506
See CONSTITUTIONAL LAW .

PARTNERSHIP—Evidence — Admission
in letter—Appeal--Reversal of trial judge on
facts—Taking of accounts .] The defendan t
engaged the plaintiff in 1907 as a salesman
at a salary and a percentage of the profit s
of his business . The basis of remuneration
was adjusted from time to time . The busi-
ness took the defendant away on long trip s
yearly and the plaintiff managed the busi-
ness during his absence . From 1910 on th e
plaintiff urged for an interest in the busi-
ness, with a view to a partnership, to whic h
he contended the defendant agreed but
would not come to a definite settlement, th e
defendant, on the other hand asserting that
the discussions were always on a basis of
what percentage of the profits the plaintiff
should receive, claiming that a partnershi p
was never contemplated . In January, 1912,
the defendant left on a trip to the Orient,
via England . On reaching Montreal he
received a letter from the plaintiff assertin g
a partnership and insisting that it shoul d
be evidenced in writing at once . The
defendant's letter in reply was evasive, no t
openly affirming the partnership, but not in
any way denying the assertions in the
plaintiff's letter . In June, 1912, the
defendant served the plaintiff with a notice
of dissolution of partnership in which he
referred to their relations as that of a part-
nership. Held, reversing the judgment of
MORRISON, J . on a question of fact, that the
evidence of the defendant's letter and of the
notice of dissolution amounted to an admis-
sion of an existing partnership and that the
plaintiff was entitled to the usual decree.
DISHER V . DONKIN. - - - - 230

PERJURY—Case stated. - - 144
See CRIMINAL LAW. 5 .

PLEADING - - - -

	

563
See COMPANY LAw . 2 .

2.—Particulars. - - - - 30
See MUNICIPAL Law. 2.

PLEADINGS—Amendment of at trial—
Should be written. - - 401
See PRACTICE . 17 .
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2 .	 Defect in statement of claim—Ma y
be cured by defence. - - - - 624

See NEGLIGENCE. 7 .

POUNDAGE—Right of bailiff to claim.

See LANDLORD AND TENANT . 2 .

PRACTICE —Action in rem—Wages —
Judgment in default of appearance—Waive r
of proceedings—Admiralty law.] In an
action in rem for seaman's wages wherei n
no appearance has been entered, and the
ship is in the marshal ' s hands for sale i n
another cause, all preliminary proceedings
may be waived and judgment entered forth-
with . NosLER V . THE AURORA. - 449

	

2 .	 Admiralty law—Value of res
Percentage of yearly depreciation .] In
finding the value of the ship and cargo, the
district registrar allowed a yearly deprecia-
tion in the value of the ship of 7 per cent . ,
following a practice with reference to
wooden vessels said to prevail in Britis h
Columbia. Held, that whatever may b e
said of the allowance of such a depreciation
in the case of wooden vessels as a rule, it
must always very largely depend upon th e
manner in which the vessel was originall y
constructed and the care she had subse-
quently received but, in any event, it could
not be applied to the ship in respect of
which salvage services were rendered in thi s
case, as she is a better built ship than th e
average, and has been well cared for and
maintained .

	

DuNSMUIR et al. v . THE
OTTER.	 435

	

3 .	 Affidavit leading to warrant —
Rules 31, 36 and 37—Allowing in supple-
mental affidavits to shew jurisdiction—
Domicile of company. - - - - 511

See ADMIRALTY LAW . 7 .

4.—Affidavits on information and
belief.	 648

See MUNICIPAL LAW. 5 .

	

5 .	 Appeal—Evidence—Duty of party
desiring to appeal .] It is the duty of a
party who may want to carry a case furthe r
to have the evidence at the trial so taken
that on appeal it can be properly an d
clearly brought before the Court. Ex parte
Firth ; In re Cowburn (1882) , 19 Ch . D . 419 ,
adopted . C. W. STANCLIFFE AND COMPANY ,
LIMITED V . THE CORPORATION OF THE CITY

OF VANCOUVER .	 629

	

6 .	 Appeal—Notice of—Power of Cour t
to extend time — Court of Appeal Act,

PRACTICE—Continued .

R .S.B.C . 1911, Cap . 51, Secs. 15 and 25—
Judgment — Final — Interlocutory —When
perfected .] In an action for damages for
trespass, the trial judge found damages, and
referred the question to the registrar to tak e
enquiries and assess the amount. The judg-
ment was given on the 30th of March, an d
the report of the registrar some time later .
Notice of appeal was given on the 3rd of
July . Held, IRVING, J.A . dissenting, tha t
the judgment was final when referred to the
registrar, and that the act of inserting the
amount of damages was not necessary t o
complete the judgment. Held, further, tha t
where the notice of appeal had not been
given within the statutory period, the Cour t
had no power to extend the time. LAURSEN
v . McKINNON .	 10

7 .	 Appeal books—Compilation of. ]
All appeal books should be in one volum e
except where they are too voluminous, i n
which event the paging in the second boo k
should follow along consecutively . PICKARD
V. REVELSTOKE SAWMILL COMPANY, LIMITED
et al .	 416

8 .—Arbitration—Award. - - 129
See MASTER AND SERVANT. 13 .

9.—Costs—Settlement of matters in
dispute before action—Grounds for appea l
unsubstantial—Discretion of trial judge—
Repression of unnecessary litigation —
Application to move case from day's list o f
appeals, when to be made.] Plaintiff sough t
for a declaration that the resolutions at a
meeting of shareholders of a company wer e
illegal in that they were passed through the
votes of three shareholders (who held cer-
tain shares in trust for the plaintiff Scott -
Elliott, and one of the defendants), an d
that in voting against the plaintiff's interest s
they were guilty of a fraud upon him . It
was disclosed at the trial that the partie s
had agreed to the company going into liqui-
dation . The trial judge concluding that
there was no material question remaining at
issue, struck the ease from the list, making
no order as to costs . Held, on appeal, that
the three defendants holding the shares i n
trust, being charged with merely a technica l
breach of trust, were not entitled to go to
trial for the purpose merely of having thei r
characters vindicated . Held, further, that
the defendant Carmen Kenworthy, having
been charged with inducing the said thre e
defendants to commit a breach of trust ,
could not set up that on the face of th e
proceedings no cause of action had been dis-
closed as against her and that she was there-
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fore entitled to have the action as agains t
her dismissed, with costs . Held, further ,
that in dealing with costs, it is the duty o f
the Court to repress unnecessary litigation .
An application to take a case off the per-
emptory list of appeals for 'the day will b e
refused . The proper time to apply is whe n
the peremptory list is arranged at the clos e
of the day, for the following day . SCOTT-
ELLIOTT et at . V . HATZIC PRAIRIE COMPANY,
LIMITED, et at.

	

-

	

-

	

-

	

-
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10 .	 County Court judgment in defaul t
of dispute note—Application to set aside —
Terms—Costs .] The plaintiff brought action
for rent due under a lease of certain lan d
given to the defendants, and for an account
of gravel removed from the land and pay-
ment therefor . Prior to the commencement
of the action the plaintiff had demande d
security from the defendants for the amoun t
due and they delivered over certain bonds as
security, on the understanding that if satis-
factory it was to be accepted and time given
for payment of the indebtedness, but if
unsatisfactory, was to be returned befor e
action was brought . The plaintiff was no t
satisfied with the security, but he held the
bonds and commenced action, and upon the
default of the defendants in filing a disput e
note, he entered judgment . An applicatio n
by the defendants to set aside the judgment
was dismissed. Held, on appeal (per MAC -
DONALD, C .J .A ., MARTIN and MCPHILLIPS,
JJ .A.) , that the judgment be set aside an d
the defendants be allowed to defend upon
their paying the costs of the application t o
re-open and of entering judgment, and that
the plaintiff hold the bonds pending the fina l
determination of the action . Per IRVIN G
and GALLIHER, JJ .A . : That the terms upo n
which the judgment should be set aside and
defendants allowed to defend should be th e
payment of the costs of entering judgment
and of the application to set same aside ,
also the payment into Court within a given
time the money or other security to cove r
the plaintiff's claim . Royal Bank v . Fuller-
ton (1913), 17 B .C. 11, distinguished . MAC -
GILL V. DUPLISEA et at. - - - 600

	

11 .	 Discovery—Examination for —
Conduct money—Rules 370f, 370g and 370k . ]
It is essential, where the evidence on dis-
covery is sought of a party resident som e
distance from the registry in which th e
action is brought, that the proper conduc t
money should be tendered. PARSONS V.

	

FRANCIS .	 157

12 .— Lease — Non-payment of rent—
Relief from forfeitures—Laws Declaratory

72 7
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Act, R .S .B .C. 1911, Cap . 133, Sec . 2, Subsecs .
14 and 17.] In an action to recover posses-
sion of leased premises for non-payment o f
rent, the defendant brought into Court all
arrears of rent and applied for relief unde r
subsection (14) of section 2 of the Laws
Declaratory Act . Under the lease the ren t
was payable monthly, but defendant was i n
the habit of paying for several months at a
time, to which the plaintiff raised no objec-
tion . Defendant was served with notice o f
re-entry when five months in arrear. He
immediately tendered plaintiff all rent due ,
which was not accepted. Held, that the lessee
was entitled to relief . On the contention tha t
the Court had no jurisdiction to grant relie f
under subsection (17), as in every cas e
where the rent became due and was not pai d
there was a forfeiture which the lesso r
waived by taking no action :—Held, tha t
there is no forfeiture until the lessor
re-enters and declares the lease forfeited .
BALAGNO V. LE ROY. - - - - 127

13.—Money in Court—Payment out—
Application for—Fraudulent Preferences
Act, R .S .B .C. 1911, Cap . 94—Creditors'
Trust Deeds Act, R .S.B .C. 1911, Cap. 13—
New trial.] On an appeal from a judgment
in favour of the plaintiff a new trial was
ordered upon the defendants paying int o
Court $4,000 to abide the result of the new
trial . On the new trial judgment was agai n
given in favour of the plaintiff, the judg e
adding that the payment out of money s
must be spoken to . Subsequently the
defendants assigned for the benefit of credi-
tors. On application for payment out : —
Held, that as the money was paid in as
against the happening of a contingenc y
which eventuated before the assignment ,
namely, the securing of a judgment, th e
plaintiff was entitled to payment out .
Neither the Fraudulent Preferences Act nor
the Creditors' Trust Deeds Act applies i n
this case. DOCTOR V . PEOPLE ' S TRUST COM-
PANY .	 11 1

14.	 Motion to strike out plaint . 149
See COUNTY COURT . 2.

15 .—Notice of appeal—Application t o
extend time for service of—Made after
statutory period had elapsed—Right to so
apply—Marginal rule 967—Court of Appea l
Act, B.C . Stats . 1907, Cap . 10, Secs. 23 an d
25 .] The Supreme Court, or a judge thereof,
has the power, under Order LXIV ., r . 7, o f
the Supreme Court Rules, to enlarge the
time for giving notice of appeal, although
the application is not made until the tim e
for giving such notice has elapsed. Until
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notice of appeal is given, the case is in the
Supreme Court. LAURSEN V . MCKINNON.
(No. 2 ) .	 677

	

16 .	 Number of grand jury necessary
to concur in finding true bill. - - 606

See CRIMINAL LAw. 7 .

	

17 .	 Pleadings — Amendment of a t
trial—Should be written .] Where leave to
amend is granted at the trial, the terms o f
the amendment ought to be written out fo r
the benefit of the Court of Appeal, if for
no other reason . MCKissoca v. McKis -
socK .	 401

	

18 .	 Setting down appeals—Postpone-
ment —Procedure—Court of Appeal Act
Amendment Act, 1913, Cap . 13, Sec . 3.] An
application for postponement of the hearing
of an appeal will not be heard unless formal
notice is served on the opposite party and
the application is supported by affidavit
shewing such postponement is necessary . A
copy of the notice of motion and affidavits
for each judge must also be left with the
Registrar before the hearing . Remarks per
MACDONALD, C.J .A. as to the objection to
counsel putting in quotations from judg-
ments that they have cited when given leav e
to put in a list of authorities only at th e
end of the argument. GREAVES V. CAR -
RUTHERS .	 264

	

19.	 Solicitor and client—Taxation of
costs—Legal Professions Act, R .S.B .C . 1911 ,
Cap. 136, Secs. 76, 77, 78 and 79 .] The pro-
visions of section 79 of the Legal Professions
Act as to the payment of costs of reference
when one-sixth is taxed off, applies to all
references provided for in sections 76, 7 7
and 78 of the Act . In re G . G. DUNCA N
AND CARSCALLEN .	 374

2O.—Writ—Service of—One defendan t
out of jurisdiction—Leave to issue—Rule s
6, 64, 69.] A writ was issued for servic e
within the jurisdiction . Two defendants
within the jurisdiction were served and an
order was then taken out for leave to serve
notice of the writ on a third defendant with-
out the jurisdiction, who was then served
with a copy of the order and the notice .
Held, that the order be set aside and tha t
all proceedings thereunder were null and
void . It is a condition precedent to the
service that leave be granted to issue the
writ under Order II., rule 4, and that leave
be granted for service out of the jurisdic-
tion under Order XL BLOOM v. NEw YORK
TAILORING CO.	 395

2.Agent's commission for past ser-
vices—Consideration for subsequent promis e
—Later acceptance of promissory notes in
settlement—Moral obligation—Conditional
promise—Non-fulfillment of .] The plaintiff,
the manager of a coal company of which the
defendant was vice-president, suggested to
him the advisability of purchasing certai n
coal properties consisting of two separat e
areas and including the surface rights of
one of them . It was arranged that th e
plaintiff should buy the properties for th e
defendant for $65,150 . The defendant com-
menced prospecting on the properties fo r
coal with drills . While the work was i n
progress he wrote the plaintiff stating he
would protect him for 11,000 shares in a
coal company to which it was his intention
to sell, provided the sale netted him a profi t
of 22,000 shares, and that he would protec t
him for $25,000 as the sale of the surfac e
rights progressed. This was the first refer-
ence as between the parties to remuneration
for the plaintiff's services. Later develop-
ments from the prospecting shewed tha t
there was little coal value in the properties ,
and a sale of the properties was made on a
smaller basis . The parties came together
and the defendant paid the plaintiff $5,00 0
in promissory notes, which the defendan t
alleged were taken by the plaintiff as settle-
ment in full, the plaintiff denying this an d
saying it was made in part payment of th e
amount due him. In an action for specifi c
performance of the first agreement, it wa s
held on the trial that the plaintiff wa s
entitled to be paid for his services on a
quantum meruit basis, and that the payment
of the notes for $5,000 was a fair paymen t
for what he did . Held, on appeal (per
MACDONALD, C.J.A ., and MARTIN, J.A.), that
the plaintiff's claim was settled in full when
the promissory notes for $5,000 were given
to him by the defendant . Per IRVING, J.A . :
A moral obligation arising from a past bene-
fit does not constitute a good consideration
for a promise, where the past benefit wa s
not conferred at the request of the promisor ,
and even if the promise was to be regarde d
as supported by a good consideration, th e
express contract to protect the plaintiff t o
the amount stated was discharged by th e
non-existence of the particular state of
things which was the basis on which th e
contract was entered into. Taylor v . Cald-
well (1863) , 3 B . & S . 826, approved . GRAN T
V . VON ALVENSLEDEN. - - - - 334

3.	 Architect — Accounts—Form of
order .] An architect is bound to render to

PRINCIPAL AND AGENT - 47 7
See INSURANCE. 2 .
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the building owner an account of all money s
expended under the architect's certificate ,
notwithstanding that the certificate is mad e
final as between the building owner and con -
tractor. MCDERMOTT V. COATES . - 439

4.	 Commission—Sale of land—Intro -
duction—Whether subsequent sale effecte d
in consequence—Evidence .] In an action
for commission on the sale of land, plaintiff
claimed ten per cent . of the price for which
defendants sold a half interest in certain
lands, alleging that his agreement wit h
defendants was that he was to receive te n
per cent. commission "on all such sales a s
should be effected on his introductions . "
The jury at the trial so found, and plaintiff
having introduced F ., that the sale in ques-
tion resulted from such introduction . Held,
on appeal (GALLIHER, J .A. dissenting) ,
affirming the finding of the jury, that not -
withstanding the fact that the sale in ques-
tion was more extensive than the one i n
contemplation when the agreement wa s
made, yet plaintiff was entitled to ten per
cent . commisison, as the sale resulted from
the introduction. TucxER v . MASSEY et
al .	 250

5.	 Commisison — Collusion to avoid
payment of commission—Duty of Court of
Appeal on questions of fact .] As a result
of negotiations for the sale of certain lan d
in March, 1911, the defendant, the owner,
agreed to accept $100,000 in case th e
plaintiffs found a purchaser . No sale
resulted from this arrangement, and in th e
month of August following, the plaintiff
Ericcsson brought a prospective purchase r
named Milne to view the property, when th e
defendant, on account of certain improve-
ments made in the meantime, raised the
price to $105,000. Milne looked the land
over, but left without making any offer . In
January, 1912, the defendant sold to anothe r
broker for $90,000 . It subsequently appeare d
that the broker was acting for Milne, wh o
was the actual purchaser . The defendant
denied any knowledge of Milne in his deal-
ings with the broker . The plaintiffs sued
for their commission on the sale of th e
property to Milne. Held, that the charges
of fraud, conspiracy and collusion not hav-
ing been proved conclusively, the plaintiff s
could not recover . Per IRVING, J.A. : In
considering appeals on questions of fact, the
Court of review must make up its mind, not
disregarding the judgment appealed from,
but carefully weighing and considering it ,
and not shrinking from overruling it if,
after a full consideration, it comes to the

PRINCIPAL AND AGENT—Cont'd .

conclusion that the Court appealed from was
wrong. ERICCSSON et al . v . MARLATT . 120

6.Option to purchase properties of
Companies—Granted by managing director
—Authority of—Sale brought about by
agent's efforts—Agent's commission—Repre-
sentation of authority—Personal liabilit y
of individual assuming authority .] The
defendant L ., representing himself as manag-
ing director of one of the defendant Com-
panies, gave an exclusive option to the
plaintiff to purchase the two defendant Com-
pany 's properties, the option to remain in
force until the vendor gave written notice o f
cancellation, subject to the purchaser having
a reasonable opportunity to complete any
negotiations he might have in progress
towards carrying out his agreement . The
purchaser was to receive a nine per cent.
commission in the event of a sale goin g
through. L. in fact was not the managin g
director of one of the defendant Companies ,
having resigned shortly prior to his signin g
the option. He was, however, president o f
one of the companies and a shareholder in
the other. Upon obtaining the option th e
plaintiff arranged with brokers, who the n
communicated with one Ward . Ward then
entered into an arrangement with two men
in April, 1910, who eventually brought
about a sale of the two properties. L. wrote
the plaintiff on the 27th of May, 1910, can -
celling the option. The trial judge dis-
missed the action . Held, on appeal, that L.
had no authority to bind either Companies .
Held, further (MARTIN, J .A . dissenting) ,
that the plaintiff brought about the sale ;
that he undertook the work of procuring a
purchaser on the strength of the optio n
under which he was to obtain a commission,
and that L . was liable on the implied con -
tract that he had the authority to bind the
Company, and was not relieved by his notic e
of cancellation of the option . Judgment of
MORRISON, J . varied. PICARD V. REVELSTOKE
SAWMILL COMPANY, LIMITED, et al. - 416

7.—Sale of land—Commission—Sub-
agent's right to share—Agreement—Sub-
agent in service of purchaser .] J. and
G., members of the plaintiff Company,
sold a newspaper plant to M., one of
the terms of the sale being that G.
should remain as manager of the paper
for two months . While so acting as man-
ager, G., learning that M. required more
extensive quarters owing to a contemplated
enlargement of the plant, proposed to th e
defendant Martindale that his firm shoul d
obtain an option on a certain property.
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Acting on the suggestion, Martindale
secured an option, and shortly after G.intro-
duced M . to Martindale, who, after the usua l
negotiations, sold the property to M. and
received $1,000 commission for the sale. G.
claimed that from the time he proposed th e
defendants should take an option on the
property in question it was understood
between himself and Martindale that he wa s
acting as a member of the plaintiff Com-
pany and agreed that they should share i n
the commission. Martindale, on the othe r
hand, swore he looked upon G . as M. 's
agent and knew nothing of the plaintiff
Company or of the claim for a share in the
commission until after M . had personally
negotiated for the purchase of the propert y
and very shortly before the sale was closed .
Held (GALLIHER, J .A . dissenting), that the
plaintiffs had not established an agreemen t
or promise by the defendants to pay the
plaintiffs a share of the commission .
although the defendants admitted that but
for the fact that G., a member of the
plaintiff's firm, was in the employment o f
the purchaser of the land, he and his firm
would have been entitled to a commission ,
according to the usage of land brokers, fo r
G. had introduced the purchaser to th e
defendants . Judgment of BARKER, Co. J .
affirmed . THE GLOBE REALTY CO. V . MAR-

TINDALE & BATE. - - -

	

- 220

PROHIBITION - - -

	

116
See MUNICIPAL LAw . O .

2.—Writ of .	 23
See CRIMINAL LAW. 9.

PROMISSORY NOTE—Presentation—
Promise to pay after falling due—Prima-
facie evidence of presentation .] A promise
to pay a promissory note after it has falle n
due is prima-facie evidence of presentment .
Deering v . Hayden (1886), 3 Man. L .R . 219 ,
followed. SPARROW V. CORBETT. - 356

PUBLIC INTEREST - - - 274
See MUNICIPAL LAW . 3 .

RAILWAYS—Injury to person walking o n
track—Leave and licence to public—Negli-
gence—Contributory negligence—Trespass-
ing on track—Railway Act, R .S .C. 1906 ,
Cap . 87, Sec. 408 .] Plaintiff, while walking
on the defendant Company's track, was over -
taken by a ear and injured . The evidenc e
was that this portion of the line was used,
to the knowledge of the Company, by th e
public in going to and coming from the sta-
tion .

	

The day on which the accident

RAILWAYS—Continued.

occurred was windy, thus lessening, if not
preventing a person so walking from hear-
ing the whistle . Held, affirming the verdic t
of the jury awarding the plaintiff damages ,
that he was on the line by the leave and
licence of the Company, and, further, that
on the evidence, the motorman could, by
reasonable care, have avoided the accident .
ANDREWS V . BRITISH COLUMBIA ELECTRI C
RAILWAY COMPANY, LIMITED. - - 25

2.—Negligence--Injury to person on
track by train—Contributory negligence—
Licensee .] The deceased, while crossing th e
tracks of the defendant Company, wa s
struck by a train travelling at an excessiv e
speed, and instantly killed. The railway
at this point ran due east and west, an d
deceased was walking across in a north -
westerly direction, with his back half turne d
to the approaching train . The engineer
first saw deceased when about 500 feet away .
He whistled continuously until about 100
feet from deceased, when he reversed an d
put on the brakes, but not in time to avoi d
the accident. The deceased was 31 year s
old, his hearing and eyesight being good.
The accident took place about 10 o'clock in
the morning, the weather being bright an d
fair . Held, on appeal, reversing the judg-
ment of the trial judge, and restoring the
verdict of the jury, that although the
plaintiff was guilty of negligence in no t
ascertaining that the train was coming, the
engineer saw the danger in time to have
slowed up and avoided the accident, and th e
defendant Company was, therefore, respon-
sible for his negligence . HINRICH V . TH E

CANADIAN PACIFIC RAILWAY COMPANY . 518

3.—Passenger on street-car---Alighting
from car—Absence of conductor from plat-
form—Negligence—Submission of questions
to jury in such actions—Duty of trial judg e
as to—Duty of counsel as to .] The plaintiff
was riding as a passenger on one of the
defendant Company's cars . Upon the con-
ductor collecting her fare she asked him t o
let her off at a certain place, to which h e
answered "all right . " He then went into
the motor vestibule in front and stayed
there until after the accident. After turn-
ing a corner at plaintiff's destination the
car stopped, and as the plaintiff was about
to alight it started up again, throwing he r
to the ground, and from the fall she sus-
tained injuries . At the time of the acci-
dent there were but three passengers in the
ear . The jury gave a verdict for $1,000 for
the plaintiff and $500 for her husband .
Held, on appeal, that there was evidence
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upon which the jury might reasonably com e
to the conclusion that the Company was
negligent . Observations as to the duty o f
trial judges, particularly in negligence
actions, to submit questions to be considere d
by the jury, and of counsel not to interfere
in the exercise of that duty . ARMIsHAw e t
al. v . BRITISH COLUMBIA ELECTRIC RAILWAY
COMPANY, LIMITED. - - - - 152

	

4 .	 Railway Act, R .S.C . 1906, Cap . 37 ,
Sec. 112—Mode of relief. - - - 239

See MUNICIPAL LAW . 8 .

5.—Right to crossing—Conveyance o f
right of way—Severance of land—Absenc e
of reservation in deed for crossing—Statu-
tory right arising after conveyance—Rail-
way Act, R .S.B .C. 1911, Cap . 194, Sec . 157
—Injury to land by blasting—Damages .] In
1910 plaintiff, by absolute conveyance, sol d
a strip of land to defendants for a right of
way. By the Railway Act, R .S .B .C. 1911 ,
chapter 194, it was enacted that where land
is severed by a railway, the company shal l
provide a crossing. Held, on appeal, affirm-
ing the judgment of MORRISON, J. on thi s
point, that the subsequent enactment gav e
the plaintiff no right to a crossing . The
contractors having the construction of the
railway, followed the plan of freely blasting
out the rock, in doing which they scattered
it over plaintiff's land . Held, reversing the
finding of MoRRISON, J., that plaintiff was
entitled to damages for the injury thus
caused to his land by way of trespass o r
nuisance . HOUNSOME . V . VANCOUVER POWE R
COMPANY, LIMITED .	 81

	

6.	 Sparks from engine .

	

- 389
See FIRE .

7. Street railway—Boarding car while
in motion—Injury to passenger standing o n
step—Negligence—Contributory negligence
—Proximate cause of accident—Findings of
jury .] The plaintiff boarded a car of the
defendant Company, while in motion, about
40 feet from its starting point on a siding .
The car being crowded, he and two other
passengers were forced to stand on the lower
steps of the back entrance, he being forward
of the other two and holding on to the rail-
ing at the doorway, where he remained up
to the time of the accident . The car over -
ran a switch it should have made, and while
backing up, was met by another ear on a
parallel track. The plaintiff and the othe r
two men were overhanging the devil-strip ,
and the ears, in passing, forced the two me n
into the vestibule, which had the effect of
shoving the plaintiff out and between the
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cars, where he was thrown to the ground,
sustaining injury. When the car first
started, the conductor had cleared the lowe r
step of passengers and then went ahead to
flag the ear, not seeing the plaintiff gettin g
on board. At the trial the jury found that
the defendants were guilty of negligenc e
and the plaintiff of contributory negligence ,
but that the defendants' negligence was th e
proximate cause of the accident, and they
entered a verdict for the plaintiff . Held ,
on appeal, affirming the decision of MURPHY,

J . at the trial (GALLIHER, J .A. dissenting) ,
that the defendants were liable ; that the
plaintiff was negligent in standing on the
step, but the ultimate negligence was tha t
of the defendants ' servants in not exercisin g
reasonable care in backing the car . Davies
v . Mann (1842), 10 M. & W . 546, followed .
WILLIAMS V . BRITISH COLUMBIA ELECTRIC

RAILWAY COMPANY, LIMITED. - - 295

REASONABLE AND PROBABL E
CAUSE	 461

See MALICIOUS PROSECUTION . 2 .

RIGHT OF WAY—Conveyance of . - 81
See RAILWAYS . 5 .

SALE OF GOODS—Horses—Warranty—
Return of horses as unsound pursuant t o
agreement—Acceptance and retention b y
defendant—Action for return of purchas e
price .] Where, upon the sale of a team o f
horses, the vendor warranted them sound,
and they were returned as unsound in three
days pursuant to an agreement that in th e
event of their turning out unsound withi n
ten days they could be returned, and the y
were accepted and retained by the vendor : —
Held, that the purchaser was entitled to a
refund of the price paid for the horses ; an d
was not driven to sue for breach of the war-
ranty. HoLT v . BROOKS. - - - 301

SALE OF LAND—Commission—Sub-
agent's right to share. - 220
See PRINCIPAL AND AGENT . 7.

2.—Contract for . - - 360, 369
See VENDOR AND PURCHASER. 3, 4.

3.Default in payment of instalments
under agreement—Notice—Tender after
default and notice of cancellation . - 271

See VENDOR AND PURCHASER. 7 .

4 .—Introduction—Whether subsequen t
sale effected in consequence. - - 250

See PRINCIPAL AND AGENT . 4 .

SALVAGE—Meritorious service. - 435
See ADMIRALTY LAW. 9 .
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SHERIFF—Seizing under execution . 343
See INTERPLEADER .

SHERIFF'S FEES - - - 375
See WINDING UP . 2 .

SHIPPING—Charter-party—Special con-
tract—Construction of terms—Approval of
engineer—At owner's risk—Liability for
injury—Reasonable precautions .] The boiler
of a steamer chartered by the defendants
from the plaintiff Company was injured
through the carelessness of the engineer .
Under the terms of the charter-party the
master and engineer were subject to the
approval of the owners, and the vessel was
at owner's risk, but the charterers were to
take all reasonable precautions regarding
her safety . The owners had approved of
the engineer in charge . Held, in an actio n
for damages by the owners, that the defend -
ants were not liable under the express pro -
visions of the contract . The engineer mus t
be held to be competent, because his appoint-
ment was approved by the owners, and the
charterers were not bound to have some per -
son superintend his work . Per MARTIN,
J.A . : The words "owner's risk" protect
the defendants from all liabilities, except
wilful misconduct . Judgment of HUNTER,
C.J .B .C . affirmed. BRITISH COLUMBI A
CANNING COMPANY, LIMITED V . MCGREGOR
at al.	 663

SPECIFIC PERFORMANCE
468, 271

See VENDOR AND PURCHASER. 1, 7 .

2.—Old age of vendor. - - 369
See VENDOR AND PURCHASER . 4 .

STATED CASE - - - - 606
See CRIMINAL LAW. 7.

2.—Contents of—Must be based on

	

facts admitted or ascertained .

	

-

	

528
See ARBITRATION . 5 .

STATUTE—Interpretation—General and
special legislation. - 480
See MUNICIPAL LAW . 9 .

STATUTE, CONSTRUCTION OF—
Consolidated Railway Company's
Act, 1896, B.C . Stats. 1896, Cap. 55 ,
Sec . 60—Families Compensation
Act, R .S .B .C . 1911, Cap . 82, Sec .
5 .	 307
See NEGLIGENCE. 6.

2.—Land Act, R .S .B .C. 1911, Cap. 129,
Sec . 159—Transfer—Agreement to transfer. ]
An agreement to sell land comprised in a

STATUTE, CONSTRUCTION O F
—Continued.

pre-emption record is not void as being a n
infraction of the Land Act, R .S .B .C. 1911 ,
chapter 129, section 159 . Semble, even a
transfer is not stricken with invalidity, th e
effect of the section being merely to suspend
its validity . SIMPSON AND DAWLEY V.
PROESTLER .	 68

3.—Liquor Licence Act, R .S .B .C. 1911,
Cap . 142, Sec . 22.	 32

gee CRIMINAL LAW . 8 .

4 .—Provincial and Dominion legisla-
tion—Tradesmen selling wares on Sunday .
	 443

See CONSTITUTIONAL LAW. 2.

5.—Taxation Act Amendment Act,
1913, B.C. Stats . 1913, Cap. 71, Sec . 14—
Taxes paid by assignee of purchaser at tax
sale—Recovery of taxes from declared owner
when tax sale set aside .] The purchaser of
certain land at a tax sale sold in 1907 t o
the plaintiffs, who paid the taxes for fou r
years . The original owner, the defendant,
brought action and obtained judgment i n
1911, setting aside the tax sale and declar-
ing him the owner . The plaintiffs sought to
recover from him the amount of the taxes
paid, relying on section 14 of chapter 71 of
the statutes of 1913 . Held, that the sectio n
is not retroactive, and the provisions thereof
do not entitle the plaintiffs to recover.
SMITH at al . V . ANDERSON. - - 453

6.—The Immigration Act, Can. Stats.
1910, Cap . 27, Secs. 18, 14, 18, 19, 23, 33,
37 and 38 .	 506

See CONSTITUTIONAL LAW .

STATUTES—29 Car . II., Cap . 7 . - 443
See CONSTITUTIONAL LAw. 2 .

24 Viet ., Cap. 10, Sec. 4 .

	

-

	

-

	

353
See ADMIRALTY LAW. 3 .

24 Viet ., Cap . 10, Sec . 5 .

	

-

	

-

	

-

	

515
See ADMIRALTY LAW. 5 .

24 Viet., Cap . 10, Secs. 15 and 22 . - 355
See ADMIRALTY LAw . 8 .

30 & 31 Viet., Cap. 3, Sec. 91, Subsec .
( 2 7 ) .	 443

See CONSTITUTIONAL LAW. 2.

B.C. Stat. 1896, Cap . 55, Sec. 60. - 307
See NEGLIGENCE. 6 .

LIMITATION OF ACTION.

B .C . Stat. 1899, Cap . 43, Sec . 3. -

	

257
See MASTER AND SERVANT . 3.
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B .C . Stat. 1900, Cap . 54. -

	

- 274
See MUNICIPAL LAW . 3 .

B .C . Stat. 1901, Cap . 31, Sec. 3.

	

-

	

546
See MUNICIPAL LAW .

B .C . Stat. 1902, Cap . 74. - - 57, 129
See MASTER AND SERVANT. 2, 13 .

B.C. Stat. 1905, Cap . - 8, - Sec
-
. 8, - Subsec

487
.

(7) .

	

-

	

-

	

-
See BILL OF SALE .

B .C. Stat . 1907, Cap . 10, Secs. 23 and
25 .	 677

See PRACTICE . 15 .

B .C. Stat . 1907, Cap . 46, Sec. 3, Subsec.
( 3 ) .	 116

See MUNICIPAL LAW . 10.

B .C. Stat. 1912, Cap . 15, Sec . 19, Subsec .
( 3 ) .	 648

See MUNICIPAL LAW . 5 .

B .C . Stat . 1912, Cap . 49 .

	

- - -

	

191
See WATER AND WATERCOURSES .

B .C . Stat . 1913, Cap . 13, Sec . 3 .

	

- 264
See PRACTICE. 18.

B .C . Stat. 1913, Cap. 47, Sec. 5 .

	

- 239
See MUNICIPAL LAW . 8.

B .C . Stat . 1913, Cap . 71, Sec . 14.

	

- 453
See STATUTE, CONSTRUCTION OF . 5 .

Canadian Stat. 1910, Cap . 27, Secs .

	

18, 19, 23, 33, 37 and 38.

	

-

	

506
See CONSTITUTIONAL LAW.

C .S.B .C . 1888, Cap . 108 .

	

-

	

-

	

- 443
See CONSTITUTIONAL LAW. 2 .

Criminal Code, Sec . 111 .

	

- - - 454
See CRIMINAL LAW . 6.

Criminal Code, Secs . 720 and 726. - 23
See CRIMINAL LAW. 9 .

Criminal Code, Secs . 884 and 921 . - 606
See CRIMINAL LAW . 7 .

Criminal Code, Sec . 1,014 .

	

-

	

-

	

-

	

18
See CRIMINAL LAW . 4 .

R.L.B .C . 1871, No. 70 .

	

-

	

-

	

-

	

443
See CONSTITUTIONAL LAW . 2 .

R .S .B .C . 1897, Cap . 44, Table A. - 382
See COMPANY LAW.

R .S .B .C . 1897, Cap . 144, Secs . 243 and
244 .	 546

See MUNICIPAL LAW.
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R .S .B .C. 1911, Cap. 11, Sec . 8 .

	

-

	

480
See MUNICIPAL LAW . 9 .

R .S .B .C . 1911, Cap . 11, Sec . 22. 528, 532
See ARBITRATION. 3, 5.

R .S .B.C . 1911, Cap . 13 .

	

-

	

-

	

111
See PRACTICE . 13 .

R .S.B.C . .1911, Cap . 39, Sec. 93, Subsecs.
( 1 }and ( 4 ) .	 563

See COMPANY LAW. 2 .

R.S.B.C . 1911, Cap . 39, Sec . 102 .

	

-

	

645
See VENDOR AND PURCHASER. 5 .

R.S.B .C . 1911, Cap . 51, Secs . 15 and 25 . 10
See PRACTICE. 6 .

R .S .B .C. 1911, Cap . 53, Sec. 77 .

	

- ` 149
See COUNTY COURT . 2.

R .S .B .C. 1911, Cap . 65, Secs. 7 and 21 . 38
See LANDLORD AND TENANT . 2.

R .S .B.C . 1911, Cap. 74 .

	

-

	

-

	

-

	

450
See NEGLIGENCE . 10 .

R.S.B.C . 1911, Cap . 74, Sec. 3, Subsec . (1 )
and Sec . 7, Subsecs . (1) and (3) . 624

See NEGLIGENCE. 7 .

R.S.B .C . 1911, Cap. 81, Secs. 31, 32 an d
49.	 397

See MASTER AND SERVANT . 8 .

R .S .B .C. 1911, Cap. 82.

	

-

	

-

	

132
See DAMAGES . 4.

R .S .B .C. 1911,Cap . 82, Sec . 5. - - 307
See NEGLIGENCE . 6 .

LIMITATION OF ACTION.

R .S .B .C . 1911, Cap. 94.

	

-

	

-

	

111
See PRACTICE. 13 .

R .S .B .C . 1911, Cap . 114 .

	

-

	

-

	

113
See FIRE INSURANCE .

R.S.B.C . 1911, Cap . 121, Schedule B . 454
See CRIMINAL LAW. 6 .

R.S .B.C. 1911, Cap . 127, Secs. 90 and
100 .	 248

See LAND REGISTRY ACT.

R .S .B .C. 1911, Cap . 129. -

	

-

	

682
See TRESPASS . 3 .

R.S .B .C . 1911, Cap . 129, Sec. 159 .

	

-

	

68
See STATUTE, CONSTRUCTION OF . 2.

R .S.B.C . 1911, Cap. 133, Sec . 2, Subsecs . 14
and 17 .	 127

See PRACTICE . 12 .

13, 14,
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R.S.B .C . 1911, Cap . 136, Secs . 76, 77, 7 8
and 79 .	 374

See PRACTICE . 19 .

R .S.B .C. 1911, Cap. 142, Sec. 22 .

	

-

	

32
See CRIMINAL LAW. S.

R .S.B .C. 1911, Cap . 153, Sec . 19 .

	

-

	

640
See MASTER AND SERVANT. 6 .

R.S.B .C. 1911, Cap . 154.

	

-

	

-

	

-

	

216
See COUNTY COURT .

R .S.B .C. 1911, Cap . 154, Secs . 3 and 6 . 19 7
See MECHANICS ' LIENS. 2 .

R.S.B .C. 1911, Cap . 154, Sec . 6 .

	

-

	

326
See MECHANICS ' LIENS. 7 .

R.S.B .C . 1911, Cap . 154, Secs. 6 an d
8 . 	 73, 322

See MECHANICS ' LIENS . 4, 8 .

R.S.B .C . 1911, Cap . 154, Secs . 6 and 15 . 318
See MECHANICS ' LIENS. 6 .

R.S.B .C . 1911, Cap . 154, Secs . 8 and 15 . 69
See MECHANICS ' LIENS. 5.

R .S.B.C . 1911, Cap . 154, Secs. 9 and 10 . 643
See MECHANICS ' LIENS . 3 .

R .S .B.C . 1911, Cap . 170 .

	

-

	

-

	

-

	

274
See MUNICIPAL LAW . 3 .

R .S .B .C . 1911, Cap . 170, Sec . 208. - 239
See MUNICIPAL LAw. 8 .

R .S .B .C . 1911, Cap . 170, Secs . 208, 209 and
210 . 	 188

See MUNICIPAL LAW. 4 .

R .S .B .C . 1911, Cap. 170, Sec. 318, Subsee .
(5) . 	 123

See MUNICIPAL LAW. 6 .

R.S .B .C . 1911, Cap . 170, Sec . 355. - 648
See MUNICIPAL LAW . 5 .

R .S .B .C . 1911, Cap. 170, Secs. 394 and
396 . 	 532

See ARBITRATION . 3 .

R .S .B .C. 1911, Cap . 170, Secs. 394 and
513. 	 480

See MUNICIPAL LAW . 9 .

R .S .B .C. 1911, Cap . 170, Secs . 512, 513 an d
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R .S .B .C . 1911, Cap . 241 .
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R .S .B .C . 1911, Cap. 244, Sec . 7.
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303
See MASTER AND SERVANT . 9 .

WORKMEN'S COMPENSATIO N
ACT . 2.

R .S .B .C . 1911, Cap. 244, Schedule 2, Sec .
4 .	 329

See MASTER AND SERVANT .

R .S .C . 1906, Cap. 37, Sec. 112 .

	

-

	

239
See MUNICIPAL LAW . 8 .

R .S .C. 1906, Cap . 37, Sec. 298.
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473
See COMPANY LAW . 3 .

R .S .C . 1906, Cap. 153. - - - - 443
See CONSTITUTIONAL LAW. 2 .

STATUTORY LIEN—Priority. - 51 1
See ADMIRALTY LAW. 7 .

SUNDAY OBSERVANCE - 443
See CONSTITUTIONAL LAW. 2 .

SURVEY—Acceptance of by Surveyor -
general .	 682
See TRESPASS . 3 .

	

2 .	 Costs of—Principle on which i t
should be taxed .	 358

See COSTS . 4 .

TAX SALE—Action to set aside. - 30
See MUNICIPAL LAW . 2.

TIMBER BERTH—Incorrect survey o f
boundaries .
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312
See TRESPASS . 2 .

	

2.	 Misdescription of in licence —
Uncertainty of ground in dispute bein g
within berth.	 682

See TRESPASS . 3 .

TITLE BY PRESCRIPTION - 264
See LAND .

TRESPASS—Action for. - - 264
See LAND .

	

2.	 Timber berth—Incorrect survey o f
boundaries—Plan and field notes—Filing
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and acceptance of by Land Department—
Effect of—Location post—Estoppel—Cuttin g
timber in disputed area after warning—
Damages—Assessment .] When the holder
of a timber berth, after having the claim
surveyed and the plan and field notes file d
and accepted by the Land Department, sub-
sequently finds that the survey is incorrec t
and does not include certain ground falling
within a corrected survey of the location : —
Held, that he is entitled to all the timbe r
within the proper boundaries of the loca-
tion. Held, further, that he is not estopped
from asserting his rights as against a tres-
passer on the ground not included in th e
incorrect survey. Held, further (IRVING,
J.A. dissenting, that the trespass being com-
mitted through the error in the survey, th e
trespasser, by continuing the trespass afte r
being warned of the error, is not deemed t o
be a deliberate and wilful trespasser . The
damages should therefore be assessed on th e
milder scale and limited to the value of th e
standing timber. Judgment of MORRISON,
J. varied . JOSEPH CHEW LUMBER AND
SHINGLE MANUFACTURING COMPANY, LIM -
ITED V. HOWE SOUND TIMBER COMPANY,
LIMITED .	 312

3.—Timber berth--Mlisdescription of
in licence—Uncertainty of ground in dis-
pute within berth—Survey—Acceptance o f
by Surveyor-General—Land Act, R .S .B .C.
1911, Cap. 129.] An action for trespas s
will not lie, where, through a misdescrip-
tion in the timber licence, it cannot be
clearly shewn that the timber cut by the
defendant was within the limits of the
plaintiff's claim. Where the boundaries o f
a timber berth are so misdescribed in the
licence that by following the boundaries the
finishing point does not connect with the
point of commencement, a surveyor under -
taking to close the gap must do so in such
a way as not to take in any additional ter-
ritory, but rather by curtailing from that
which, under a correct description, might
have been within the boundaries of th e
location lines .

	

LAURSEN V . MCKINNON .
(No . 3 ) .	 682

TRUST AND TRUSTEES—Power of
corporation to transfer shares to
trustees — Qualification of suc h
trustees to act as directors . 239
See MUNICIPAL LAW. 8.

VENDOR AND PURCHASER—Agree-
ment for sale by instalments—Default in
payment of an instalment—Time of the
essence of the contract—Specific perform -

735

VENDOR AND PURCHASE R
—Continued.

ante—Relief against forfeiture clause—
Laches .] Where a purchaser under an
agreement for sale, by which the purchase
price is paid by instalments, is wilfully
negligent and indifferent in making his pay-
ments, or holds off with the intent to pay
if the market continues strong and to aban-
don should the market drop, a Court o f
equity will not decree specific performance .
The relief granted is limited to the remis-
sion of the penalty imposed by a forfeiture
clause . VERMA V . DONAHUE et al. - 468

2.—Agreement of sale—Clause restrict-
ing assignment thereof—Vendor's approval
required—Assignment of to two differen t
parties — First assignee not obtaining
approval of until original vendor files cavea t
—Right of second assignee, approved b y
original vendor, to set aside caveat .] Th e
plaintiff Company, under an agreement of
sale, agreed to sell land to A. By a clause
in the agreement, no assignment thereof
was to be valid unless approved by the ven-
dor . A. agreed to assign the agreement of
sale to the defendant and wrote the vendo r
advising him of the assignment and request-
ing formal approval thereof, but th e
approval was never obtained . Before the
assignment to the defendant was finally
executed, A . made another assignment to B . ,
with the approval of the vendor . B. pai d
the balance due the vendor and secured a
deed of the land without actual notice o f
the defendant 's claim. The plaintiff suc-
ceeded on the trial of an action for the with-
drawal and cancellation of a caveat and lis
pendens filed by the defendant . Held, on
appeal, that an assignee of an agreemen t
for sale of land containing a restrictio n
against assignment, without the approval o f
the registered vendor, has no status to file a
lis pendens or caveat without obtaining
such approval. Per MARTIN, J.A . : Such an
assignee cannot be said to have an interest
in land ; he merely has a personal right
against his own vendor . Judgment o f
GREGORY, J. affirmed . ATLANTIC REALT Y
AND IMPROVEMENT COMPANY, LIMITED et al .
v . JACKSON .	 657

3.	 Contract for sale of land—Renun -
ciation of contract by bringing action —
Resale of land to third party before secon d
payment due—Return of deposit on account
of purchase price .] The plaintiff agreed to
purchase a piece of land from the defendan t
and paid $1,000 as a deposit in part pay-
ment of the purchase price, the second pay-
ment under the agreement being due an d
payable in 35 days . Thirteen days after-
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VENDOR AND PURCHASE R
—Continued .

wards the plaintiff notified the defendant
by letter that he cancelled the sale on the
ground that it had been brought about by
the defendant's misrepresentations, and
demanded the return of the $1,000 . The
next day the defendant replied denying an y
misrepresentations on his part and stating
that the plaintiff must either complete the
transaction or forfeit the deposit . Seven -
teen days later the plaintiff commence d
action for the cancellation of the agreement
and the return of the $1,000. Four days
later the defendant sold the property t o
another party . The trial judge found that
there was no misrepresentation by defend-
ant, but ordered the return of the $1,000 t o
the plaintiff and gave the defendant the
costs of the action. Held, on appeal, that
the plaintiff having repudiated the contrac t
by bringing his action, the defendant was at
liberty to sell the property, and that
plaintiff was not entitled to a return of th e
$1,000. Howe v . Smith (1884), 27 Ch. D.
89, 53 L.J., Ch . 1,055, followed . STINSON V.
HOAR .	 360

4.—Contract for sale of land—Specific
performance—Old age of vendor—Inade-
quacy of consideration—Affirmance of con-
tract by demand for performance by ven-
dor.] Where, in an action for specific per-
formance, it appears that the vendor, afte r
deliberation, had demanded of the purchase r
that he carry out the contract in question,
he (the vendor) cannot then plead inade-
quacy of consideration or unfair dealing o n
the part of the purchaser when the contrac t
was entered into . BAXTER V. BRADFORD e t
al.	 369

5 .	 Mortgage for part of purchas e
price—Non-registration of under Companie s
Act—Second mortgagee's knowledge of prio r
unregistered mortgage—Effect of—Vendor' s
lien—R .S .B .C . 1911, Cap . 39, Sec . 102 .] A
person (knowing that a first mortgage ,
given by a company to secure the unpai d
portion of the purchase price, is held by
the original vendor) who obtains a mort-
gage on the same land subsequently, is no t
entitled to priority by reason of prior regis-
tration under the Companies Act. Wher e
the original vendor and the ultimate pur-
chaser are the real parties to a sale of prop-
erty, the vendor's lien is not destroyed by
the interposition of a nominal purchaser a s
vendor to the ultimate purchaser. KIRK AN D
MUSGRAVE V . HARVEY et al. - - 645

6.— Sale of land — Conveyance —
Deficiency — Compensation — Rescission .]

VENDOR AND PURCHASE R
—Continued.

Plaintiff purchased 87 acres of land from
defendants, paid cash, and was given a con-
veyance containing the usual statutory cove-
nants . There was no preliminary contract
by way of agreement for sale. Some six
months afterwards, he discovered, on havin g
the land surveyed, that there were only 2 5
acres in the property . Fraud was not
alleged or set up . Held, on appeal, in an
action for compensation, that as the convey-
ance had been executed and there was n o
preliminary contract for compensation, th e
plaintiff was not entitled to relief . Judg-
ment of MORRISON, J. at the trial reversed.
JACKSON V. IRWIN AND BILLINGS COMPANY,
LIMITED .	 225

7.—Sale of land--Default in payment
of instalments under agreement—Notice —
Tender after default and notice of cancella-
tion—Time of the essence—Specific perform-
ance .] Plaintiffs, having defaulted in thei r
payments under an agreement for the sal e
of land, and notice of cancellation having
been given by the vendor, tendered the
amount due, which was refused. They sued
for specific performance. Held, per IRVING
and GALLIIIER, JJ .A., that there was no
proper legal tender, no conveyance havin g
been submitted for execution on behalf o f
the plaintiffs . Per MARTIN, J .A. : That the
case was not one for specific performance .
Admittedly the purchase was one of specu-
lation, and the principle of the case came
within that of Wallace v . Hesslein (1898) ,
29 S .C .R. 171 . Judgment of GREGORY, J .
affirmed. BARK FONG et al. v. COOPER. 271

VIEW OF THE LOCUS—Right of
magistrate as to . - - - 20
See CRIMINAL LAW . 3 .

WAIVER	 532
See ARBITRATION . 3 .

WARRANTY—Horses. - - - 301
See SALE OF GOODS .

WATER AND WATERCOURSES—
Water Act, R .S .B .C. 1911, Cap . 239—Wate r
Act Amendment Act, 1912, Cap . 49—Boar d
of investigation—Finding of easement in
favour of claimant—Jurisdiction—Sprin g
on adjoining land—Use of water from —
Right of appeal—Objection to jurisdiction
not taken before board—Costs.] The power s
of the board of investigation under the Water
Act do not include jurisdiction to determine
the existence or extent of an easement to
the use of water. Semble, per IRVING, J .A . :
The powers conferred on the board to renew
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WATER AND WATERCOURSES
—Continued.

records by granting licences means de facto
as well as de jure records . Per IRVING and
GALLIHER, JJ.A. : The objectors should not
be deprived of their costs because they
failed to raise the question of jurisdiction
before the board . In re EVANS AND MCLAY
et al.	 191

WILL—Wills Act, See . 12—Substitutiona l
gift—Intestacy—Legal estate effectually dis-
posed ofJus mariti excluded .] The testa-
trix by her will bequeathed the residue o f
her estate to trustees upon trust, after a
life interest, to pay and divide it between
two named sisters equally ; there was a
clause providing that in the event of eithe r
sister dying in the testatrix's lifetime leav-
ing a child or children who should surviv e
the testatrix, and being a son or sons shoul d
attain the age of twenty-one years, or bein g
a daughter or daughters should attain tha t
age or marry, such child or children should
take the share which his, her or their paren t
would have taken if such parent had sur-
vived the testatrix ; there then followed a
clause of maintenance and advancement fo r
the children "entitled in expectancy . " Th e
husband of one of the two named sister s
attested the will . Held, that as to her
share there was an intestacy . Held, also,
that as there was a complete disposition o f
the legal estate, and an intestacy only as to
the beneficial interest, the jus mariti of th e
testatrix's surviving husband was excluded ,
and the undisposed of beneficial interest wa s
held in trust for the next of kin . Re
FRY.

	

63

WINDING UP - - - - 473
See COMPANY LAW. 3.

2.	 Winding-up Act, R .S .C. 1906, Cap.
144, Sec . 23—Time from which winding-u p
order dates—Restraining execution and dis-
tress—Sheriff's fees .] Under the Dominion
Winding-up Act there is but one winding-up
order, and one date for the commencemen t
of the winding up for the whole of Canada ,
and any execution or distress put in force
after the data of the winding-up order, i s
void, irrespective of notice of the winding-up
order, in whatever Province the winding-u p
order is made, and whether the execution o r
distress is put in force in that or any other
Province, and the sheriff can recover no fee s
or charges or poundage in respect of such a
void transaction . Ex parte THE NATIONAL
TRUST COMPANY, In re KINGHAM & COM-
PANY, In re THE PRODUCERS ROCK AND
GRAVEL COMPANY, LIMITED . - - 375

WORDS AND PHRASES—" Defectiv e
place," working in. - - 429
See MASTER AND SERVANT . 7.

2.—"Earnings," meaning of. - 583
See CONTRACT. 8.

3.—"Just and reasonable" conditions.
113

See FIRE INSURANCE.

	

4 .—"Necessaries." - -

	

515
See ADMIRALTY LAW . 5 .

5.—"One act of vending," what consti -
tutes.	 32

See CRIMINAL LAW. 8.

6.—"Owner's risk," meaning of. 663
See SHIPPING .

7.—"Ownership," what constitutes in
mining claims .	 41

See YUKON TERRITORY .

8.—"Owning" and "holding" shares .
239

See MUNICIPAL LAW . 8.

9.—"Railway bridge." - - 441
See ADMIRALTY LAW . 10 .

1O.—"Sealed and filed," meaning of .
329

See MASTER AND SERVANT.

W O R K M E N'S COMPENSATIO N
ACT, 1902—Application to Court
of Appeal to assess damages under.

57
See MASTER AND SERVANT . 2 .

WORKMEN'S COMPENSATIO N
ACT—R.S .B .C . 1911, Cap. 244 ,
Schedule 2, Sec. 4—Power to state
case under .

	

-

	

-

	

-

	

-

	

329
Sec MASTER AND SERVANT.

2.—R.S .B .C. 1911, Cap . 244, Sec . 7—
Notice and claim under—Given by servant
before death—Subsequent claim by depedan t
without further notice or claim .] A notice
of injury given by a workman is sufficien t
to entitle those dependent upon him, after
his death, to the benefits of the Workmen's
Compensation Act, Revised Statutes of Brit-
ish Columbia, 1911, chapter 244, without
any other or further notice . Judgment of
MURPHY . J . affirmed . In re MOFFATT
AND THE CROW ' S NEST PASS COAL COM-
PANY .	 303
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WRIT—Service of—One defendant out of
jurisdiction—Leave to issue —
Rules 6, 64, 69. - - - 395
See PRACTICE. 20.

YUKON TERRITORY—Mining law —
Mechanics' liens—"Ownership," what con-
stitutes in mining claims—Description in
claim for lien of work in respect of whic h
lien is sought—Material for mining opera-
tions, subsequently sold and used for other
purposes.] A mortgagee is not an "owner "
entitled to be named by a lien claiman t
when filing his claim for lien. He may be
brought in by subsequent proceedings, e.g .,
as here, by originating summons. A state-
ment in a claim for lien that it is "for
wages for work and labour done and per-
formed on and in respect of said [mining]

YUKON TERRITORY—Continued.

claims," with the amount due and date of
employment is a sufficient statement unde r
section 7 (b) of the Miners ' Lien Ordin-
ance. Where labourers working on a min-
ing claim cut certain timber as part of thei r
regular work, but which timber was subse-
quently diverted to purposes other than for
the mining claims, such work is work done
in connection with the mining claims, an d
such subsequent diversion does not affec t
the rights of lien claimants. Per IRVING ,
J.A ., following Gabriele v . Jackson Mines ,
Limited (1906), 15 B .C . 373, and Gillies v .
Allan (1910), ib. 375, no appeal lies wher e
the amount found to be due is less than
$500. BRADSHAW et al. v. SAUCERMAN et
at.	 41
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